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T.  Western  U.  Teleg.  Co.  107  N.  C. 
370.  U  L.  R.I  669,  11  8.  B. 

1044 851 

Yount  T.  Carney,  91  Iowa,  659,  60  N.  W. 

114 221 


Zeller  ▼.  Eckert,  4  How.  289,  11  L.  ed.  979  710 


STATUTES  AND  CONSTITUTIONS  CITED,  CONSTRUED,  ETO. 


Emglaad* 

Statute*. 

S3  Hen.  Till.  chap.  42.     Burgeons 914 

19  ft  20  Vict.  chap.  97.     Subrogation 623 

90  ft  21  Vict.  chap.  85.     Abolishment  of  ec- 
clesiastical   courts..  556 
CO  ft  61  Vict.  chap.  37,  f  7.  cl.  2.      Dependen- 
cy   938 

United  States. 

Constitution. 

Art  1,  f  8,  cl.  8.    Power  of  Congress  to  reg- 
ulate   commerce. . . .  917 
Art  1,  f  10.     Impairment  of  obligation    of 

contracts 310.  917 

Art  4, 1 1.     Full  faith  and  credit 206,  505 

Art  4, 1  2,  cl.  1.  Privileges  and  Immuni- 
ties of  citizens 589 

Amend.  7.     Bight  of  trial  by  jury 709 

Amend.  14.  Due  process  of  law.  .244,  298,  917 
Amend.  14, 1 1.    Equal    protection    of    the 

laws 497,539, 

686,951 

Statute*. 

1789,182.     Amendments    of    process   and 

pleadings 684 

1790,  May  26.     Authentication    of    records 

and     judicial     pro- 
ceedings   208 

1792,  Dec. 81.  Registration  of  vessels....  213 
1850,  July  29.  Registration  of  vessels....  218 
1862,  July  1.    Grant  of   railroad  right  of 

way 623 

1875,  Feb.  16.  Limitation  of  appellate  ju- 
risdiction of  su- 
preme court 710 

1891,  March  8.    Circuit  court  of  appeals. .  710 

1898,f63a.     Bankruptcy  act 878 

1699,  chap.  154.    Use  of  voting  machines  In 

elections  •• 431 

Statute*  at  Large. 

Vol.  12,  p.  489,  chap.  120.  Grant  of  rail- 
road right   of  way. .  628 

Vol.  1&,  p.  866,  chap.  217.  Grant  of  rail- 
road right  of  way.  529 

▼ol.  18,  p.  315.  Limitation  of  appellate  ju- 
risdiction     of      su- 

_  preme  court 710 

▼ol.  26,  p,  828.    Circuit  court  of  appeals. .  710 

M  Ii.  K.  A* 


Vol.  30.  p.  563,  chap.  541.     Bankruptcy  act  876 
Vol.  80,  p.  836.     Use  of  voting  machines  in 

ejections  ..  ••• 431 

Revised  Statute*. 

I      649.    Trial  of  issues  of  fact 709 

112339,2340.     Right  to  divert  water 629 

|    4819.     Registration  of  vessels 212 

I   4444.  State  regulation  of  pilots 239 

Alabama. 

Statute*. 

1848,  Feb. 8.    Incorporation  of  railroad...  916 

Code. 

12157.    Abatement  of  action  by  death....  814 

Code,  1876. 
I  2432.    Liability  of  administrator 862 


ScmdeVs  d  Hill'*  Digest. 
1 5188.     Regulating  the  keeping  of  dogs. . .  270 

California, 

Constitution. 

Art    1, 1 11.     Uniform  operation  of  laws. .  772 

Art  1»  I  21.  Special  privileges  or  immuni- 
ties   772 

Art  2,  |  4.  Residence  for  voting  pur- 
poses   388 

Art  11, 1 11.    Local  and  police  regulations.  779 

Statute*. 
1897,  April  1,  p.  452.    County     government 

Civil  Code. 

f    629.     Duty  to  furnish  gas 770 

|   682.     Charging  rent  for  meters 770 

18336.     Measure  of  damages • 717 

Political  Code. 

12858.    Prohibiting  establishment  of  toll 

bridge  or  ferry 773 

|  8766.     Publication  of  notice 772 

Code  of  Civil  Procedure. 

|    667.     Damages  for  taking  property....  717 
I   691.    Return  of  excess  in  proceeds  of 

sale  ••  »••••»••••..  *70 


Citations. 


I    60S.     Execution  sales... • 275 

1 1963.     Presumptions   771 

Dcering's  Annotated  Code, 

Tol.  2,  $2338.     Liability    of    principal    for 

act  of  agent 716 

Colorado* 

Bill  of  Rights. 

(23.     Right  of  trial  by  Jury 552 

Georgia* 

Constitution. 

Artl,  f3, 12.     Impairment    of    obligation 

of  contracts 310 

Art.  7,  |  6,  \  2.  Purposes  for  which  coun- 
ties may  levy  taxes.  293 

Statutes. 

1793,  Dec.  14,    p.  392.  Quarantine  expenses.  294 
1831,  Dec.  26,    p.  245.  Quarantine  expenses.  294 
1834,  Dec.    6,  pp.  308-311.     Quarantine  ex- 
penses   294 

1836,  Dec.  26,  pp.  29,  80.  Quarantine  ex- 
penses   294 

1836,  Dec.  29,    p.  181.  Quarantine  expenses.  294 
1843,  Dec    9,    p.  168.  Procurement  of  vac- 
cine matter 294 

1856,  March  6,  f  5.     Statute  of  limitations.  818 

1862,  Dec.  18,  pp.  83,  84.      Quarantine    ex- 

penses  294 

1863,  April  17,  p.  162.     Settlement  of  claim  294 

1866,  Feb.  5,  p.  88.     Quarantine 294 

1874,  Feb.  28,  p.  116.     Charter   of   Atlanta.  298 
1885,  October  18,  p.  84.     Exempting     armo- 
ries from   taxation.  806 

1889,  Dec.  4.  Charter  of  Atlanta ;  nuisan- 
ces    302 

1902,  Dec  12.     Abatement  of  nuisances. . . .  803 

Prince's  Digest. 

PP.  270,  276.    Quarantine   expenses 294 

Code. 

|2992.     Action  for  injuries  to  persons....  813 

Code,  1882. 

Tit.  8,  pt.  2.     Torts  or  Injuries  to  persons 

or    property 812 

Chap.  2.     Injuries  to  person 812 

Art.  3,  I  4.     Other  torts  to  persons 812 

|  2067.     Abatement  of  action  by  death 812 

if  4094-4100.  Trial  and  abatement  of  nui- 
sances   803 

Political  Code. 

f  762.  Public  property  exempt  from  taxa- 
tion   807 

1 1158.  tempting  armories  from  taxation.  806 
f  1456.     IX  structlon  of  property  for  pub- 
lic good 801 

11472.  Provision  for  smallpox  hospital..  293 

1 1473.  Provision   for  quarantine   regula- 

tions   293 

(  1474.  Account  of  expenses  from  quaran- 
tine   293 

i  1475.     Procurement  of  vaccine  matter. .  294 

Civil  Code. 

4    2322.     Injuries  by  railroad 805 

I    3830.     Recovery  for  injuries 805 

•  3870.     Action   for  seduction 814 

ff  3898-3900.     Limitation  of  actions 813 

114760-4763.     Nuisance 300 
5335.     Verdict  in  trover  case 809 
5884.     Public  property  exempt  from  tax- 
ation   807 

I    5892.     Purposes  for  which  counties  may 

levy  taxes.... 293 

Idaho* 

Constitution. 

Art.  6,|2.     Qualified   voters 879 

Art.  6,  f  3.     Prohibiting     certain     persons 

from   voting 879 

Art.  6,  {  4.  Qualifications  for  right  of  suf- 
frage    379 

Art.  6.  |  5.     Residence  for  voting  purposes.  379 

Statutes. 

1893,  March  2,  p.  91.     Soldiers'    Home 379 

1899,  Feb.  9,  p.  190.     Soldiers"  Home 379 

WLR.A. 


Revised  Statutes. 

111210-1212.     Herding    and    grazing    of 

sheep 786 

ff  1340-1844.     Running  at  large  of  hogs. .  787 

Illinois* 

Constitution,  1870. 

Art  2, 1    2.     Due  process  of  law 640 

^.l  14. 

tract 838 


Art.  2, 1 14.  Impairing  obligation  of  can- 
tract 

Art.  4, 1 13.  Acts  to  embrace  but  one  sub- 
ject   842 

Art.  4,  §22.     Special  legislation 841 

Statutes. 

1877,  May  28.     Board   of   health 840 

1883,  June  18,  f  1.  Incorporation  of  bene- 
fit   societies 837 

1899,  April  21.     Board  of  health 840 

Starr  d  Curtis'  Annotated  Statutes,  1885. 
Vol.  1,  p.  1348.     Incorporation     of     benefit 

societies 837 

Starr  d  Curtis'  Annotated  Statutes,  1896. 
Chap.  82, 1  26,  p.  985.     Rights     of    foreign 

corporations 541 

Chap.  82, 7  42,  p.  2581.     Lien  on  baggage  of 

guests 841 

Hurd's  Revised  Statutes,  1899. 
PP.  1604, 1606.     Board  of  health 840 


1831,  Feb.  4. 


I 


Statutes. 

Real  and  personal  property 

subject  to  execution.  506 
1893,  p.  294.     Employers'  liability  act 790 

Revised  Statutes,  1881. 

fi  343.    Objection  by  answer 898 

1 650.     Duty  of  clerk  to  copy  amended  com- 
plaint   790 

Revised  Statutes,  1894. 

846.    Objection  by  answer 898 

662.     Duty  of  clerk  to  copy  amended 

complaint 790 

1362.    Transfer  by  appellate  court 846 

1904.     Murder  In  first  degree 396 

1982.     Imprisonment  for  assault 391 

2260.     Punishment  for  felony 391 

2354.     Defining   forgery.*. 801 

|  7083-7087.     Employers'  liability  act 790 

Homer's  Revised  Statutes,  1897. 

343.     Objection  by  answer 898 

650.    Duty  of  clerk   to  copy  amended 

complaint 790 

1909.     Imprisonment  for  assault 891 

2139.     Punishment   for   felony 391 

2206.     Defining   forgery 801 

|  52064-5206?.     Employers'  liability  act. .  790 
6586.    Transfer  by  appellate  court 846 

Iowa. 

Code,  1897. 

Street   railways 862 

Condemnation  of  land  for  public 

landing 860 

Duty  to  label  gasoline 855 

Confidential    communications 365 

Breaking    prison 853 

Prevention  of  cruelty  to  animals.  368 
Work  In  stone  quarries 853 

Kansas. 

Statutes. 

1889,  March  1.     Issuance  of  bonds  for  pro- 
motion     of     sugar 

mills 242 

Compiled  Laws.  1879. 

P.  997, 1 1.     Supplying  inhabitants  of  cities 

with  water 197 

Civil  Code. 

§481.     Creditors'  bill 405 

Kentucky. 

Statutes. 

1848,  Feb.  26,  chap.  392.  Extension  of  rail- 

road 916 


I 


767. 
999. 

2505. 
4608. 
4897. 
4969. 
5707. 


Citations. 


1856*  Feb.  14.    Corporations 

1870,  Feb.  28.     Incorporation  of  railroad. . 

Civil  Code  of  Practice. 
1 439.    Enforcing  satisfaction  of  Judgment 

Statutes. 

Chap.  1,  f  6.     Damages  for  death 

!841.  Organization  of  corporations 
1987.  Repeal  of  statutes 
2613.     Issuance  of   certificate  to  physl- 

i  2615.     Power  to  revoke  certificate  of  phy- 

1 4141.     Liability  of  sheriff  for  act  of  depl 

uty 

{4701.  Withholding  money  for  indebted- 
ness ..  ••••••...... 


Art  104. 
Art  115. 


Art  116. 


Art  1085. 


Art  93. 
Art  104. 
Art  105. 
Art  787. 
Art  791. 
Art  797. 


Constitution. 

Power  to  Issue  habeas  corpus.. 
Power  to  issue  habeas  corpus.. 

Constitution,  1898. 

Trial  by  jury  of  twelve 

Statutes. 

1884,  No.  71.     Action  by  survivors  for  dam- 
ages   

Code  Napoleon. 

Liability  of  owner  of  animal 

for    damage 

Code  of  Practice. 

Power  to  Issue  habeas  corpus.. 

Suits  by  children 

Suits  by  married  women 

Habeas   corpus 

Habeas   corpus 

Illegal   imprisonment 

Civil  Code. 

II 1934-1943.    Measure  of   damages 

Revised  Civil  Code. 

Art    119.     Duty   of   husband   to   support 

wife 

Art   120.     Duty   of    husband   to   support 

wife 

Duty  of  children  to  parents. . 

Defining  obligations 

Damages  growing  out  of  of- 
fenses   

Action  for  damage 

Responsibility  for  damage 

Responsibility  for  damage 

Liability  of  owner  of  animal 
for    damage 

Maine. 

Statutes. 
1895,  chap.  95.  License  to  solicit  Insurance. 

Revised  Statutes. 
Chap.  49, 1  73.  License  to  solicit  insurance. 

Maryland. 

Statutes. 

1894,  April  6,  chap.  321.        Premiums      on 

loans  


Art  229. 
Art.  1757. 
Art  2313. 

Art  2315. 
Art.  2316. 
Art  2318. 
Art  2321. 


918 
916 

575 


84 
916 
918 

416 

416 

222 

575 


980 
980 


988 


422 


423 

930 
928 
928 
930 
930 
930 


926 


928 

928 
928 
928 

422 
423 
423 
423 

423 


940 
939 


218 


Massachusetts. 

Declaration  of  Rights. 

Art.  9.     Elections  ought  to  be  free 

Constitution. 

Pt  2,  chap.  1, 1 1,  art.  4.     Power  of  general 

court  

Pt.  2,  chap.  1,  f  2,  art.  2.  Choosing  senators. 

Pt  2,  chap.  1,  i  3,  art.  3.  Requiring  writ- 
ten vote 

Pt  2,  chap.  2, 1 1,  art.  3.  Provision  for  sort- 
ing and  counting 
votes 

Pt  2,  chap.  2, 1 1,  art  10.  Election  of  mi- 
litia  officers 

Pt  2,  chap.  2,  f  2,  art.  1.  Lieutenant  gov- 
ernor   

Amendments. 
Arts.  16, 17.     Method  of  voting  for  certain 

officers  

54L.R.  A. 


Art.  19.     General  power  of  legislature  as  to 

elections 431 

Art.  21.     Choice  of    representatives 433 

Art.  22.     Election  of  senator 43a 

Art  24.     Vacancy   in   senate 433 

Provincial  Statutes. 
1693-94,  chap.  14,  f|  2,  6,  7(1    Prov.    Laws. 

p.  147).     Manner  of 
voting 434 

Statutes. 

1887,  chap.  270,  |  2.     Employers'      liability 

act  9S7 

1888,  chap.  429.     Beneficiary     associations;  816 

1890,  chap.  841,  f    1.     Beneficiary    associa- 

tions   810 

1894,  chap.  867,  |    8.     Beneficiary    associa- 
tions    816 

1898,  chap.  474,  f  11.     Beneficiary    associa- 
tions   816 

1898,  chap.  585.     Evidence 987 

1899,  chap.  442, 1 11.     Beneficiary    associa- 

tions  816. 

Michigan. 

Constitution. 

Art  7,  |  5.    Residence  for  voting  purposes.  88T 

Public  Laws. 

1879,  No.  155.     Incorporation   for    benevo- 
lent purposes 729 

Local  Laws. 

1891,  No.  335.     Organization  of  school  dis- 

trict    73a 

Compiled  Laws,  1891. 

4847.  Duty  of  children  to  attend  school.  736- 

4848.  Parents'  duty  to  child 736 

5180.     Fire  Insurance 74& 

8988.     Record  of  conveyance  of  real  es- 
tate   73a 

119035-9088.     Recording  land"  "contracts!  \  73a 
I    9266.     Wills 406: 

Minnesota, 

Statutes. 

1858,  Aug.  12,  p.  341.     Sale  of  Intoxicating 

liquors 490> 

1891,  chap.  12,  f  3.     Lard    substitutes 469 

1893,  chap.  126.     Cottolene 469 

1897,  chap.    88.     Repair  of  dam  after  aban- 
donment   480 

Special  Laws. 

1883,  chap.  281, 1  2.     Duty   of  park  board.  949 
1885,  chap.  304, 1 1.     Parkways 949 

General  Statutes,  1894. 

1992.  Revocation  of  license 48& 

1993.  Sale  of  liquor  without  license. . . .  489 

2001.     Forfeiture  of  license 489 

2020.     Revocation   of   license 489- 

2026.     License;  liquor  bond 487 

7002.  Cream  to  be  of  prescribed  stand- 
ard     467 

li  7028-7087.     Sale  of  lard  substitutes 46& 

Missouri. 

Constitution. 


Art  2, 

Art  ' 
Art 


.4,1 


433 


433 
430 

430 


430 
430 
433 

430 


5.     Freedom  of  conscience 724 

1.     Legislative    department 951 

53.     Prohibiting   passage   of   local 

or  special  law .'  951 

Statutes. 

1891,  p.  122.     Sale   of  bets  prohibited  95a 

1895,  p.  150.     Bookmaklng  and  pool  selling.  951 
1897,  April  7,  p.  100.  Bookmaklng  and  pool 

selling 951 

Revised  Statutes,  1879. 

Vol.  1,  chap.  28,  p.  360.     Divorce 206 

12176.     Defense  In  divorce  suit 209 

I  2179.     Alimony   and   maintenance 206 

2180.     Alimony,   how   decreed 206- 

2184.  Appeals  and  writs  of  error 206 

2185.  Decree  of  divorce  not  subject  to 

review 206 

Revised  Statutes,  1889. 

Art.  10,  chap.  42.  Fraternal  beneficiary  cor- 
porations   725 

{5855.     Insurance;  suicide  no  defense.,..  580 


62b 


Citations. 


Nebraska. 

Compiled  Statutes. 

Chap.  21.     Action   for  death 321 

Code  of  Civil  Procedure. 

f  477.     Lien  of  judgment 838 

Criminal  Code. 

f  145.     Punishment  for  forgery 828 

New  Hampshire. 

Statutes. 

1791,  Feb.  17.     Divorce 565 

1805,  p.  280.     Dirorce 565 

Public  Statutes. 

Chap.  178,  f  8.  Rights  of  wife  of  nonresi- 
dent    566 

Chap.  190,  f  18.     Effect  of  abandonment  by 

husband  .  •  ••••••••  566 

New  Jersey. 

Pater  son*  s  Loads. 

P.  221,  |  75.    Criminal  procedure  act 670 

Statutes. 

P.  L.  1898,  p.  919, 1 158.  Criminal  proced- 
ure   act 579 

General  Statutes. 

Vol.  2,  p.  2015.     Married  woman's  act 587 

P.  2017,  f  26.     Married    woman's    right    to 

contract 588 

New  York. 

Constitution. 

Art.    2, 1 3.  Residence  for  voting  purposes.  381 

Art.  11.     SUte   militia 698 

Art.  11, 1 6.  Removal  of  commissioned  of- 
ficer   • 


598 


1884,  chap.  410. 
1893,  chap.  721. 


Statutes. 

Civil    service 

Order  for  examination . . 


592 
401 

1897,  chap.  878,  If  288,  804.     Civil     service.  591 

1898,  chap.  212,  ft  68  et  seq.     Military 

Code 599 

1899,  chap.  240.     Military   Code 599 

1899,  chap.  870, 1 19.    White   civil    service 

act 590 

1900,  chap.  746.     Military   Code 599 

Code  of  Civil  Procedure. 

878.  Order  for  examination 401 

2120.  Issuance  of  writ  of  certiorari....  600 

2122.  Writ  of  certiorari;  appeal 597 

2129.  Writ  directed  to  whom 601 

2140.  Questions  to  be  determined.. ••••  601 

North  Carolina. 

Code. 

f  1113.     Blander;  innocent  woman •••  933 

Code,  1883. 

f  1352.    Computing  value  of  expectancy..  378 

North  Dakota. 

Compiled  Laws. 

f  5414.     Notice  of  mortgage  sale. . .  • 618 

Revised  Codes. 

13403.     Excluding  power  of-  attorney.. ••  118 
3419.     Power  part  of  security 613 
3573.     Proof   or  acknowledgment  of  In- 
strument  612 

||  3576,  3576.    Proof    or    acknowledgment 

of   Instrument 612 

8586.     Authentication  of  certificate. .....  612 

4350.     Power  of  agent  terminated 618 

4710.     Power  of  sale  a  trust 613 

5630.     Court  may  order  new  trial 614 

5696.     Acknowledgment  of    instrument..  612 

5844.     Power  of  sale;   foreclosure 613 

<  5848.     Publication  of  notices 612 

5857.     Disposition  of   surplus 613 

Ohio. 

Revised  Statutes,  1890. 

VoL  1,  f  1692,  subds.  18,  83.     Opening     and 

Improvement  of 
streets 496 

64  L.  R.  A. 


I  2232,  pp.  429.  430.     Cities  and   villages..  496 
(2264.     Assessment  for   improvements....  497 

Oklahoma. 

Session  Laws. 

1895,  chap.  18,  f  2.     Qualifications   of   pro- 
bate Judge. .........  519 

Oregon. 

Constitution. 

Art.  2, 1 4.     Residence  for  voting  purposes.    390 
Art.  2, 1 5.  Certain  persons  prohibited  from 

voting 890 

Statutes. 

1893,  p.  150.       Appropriation      of      waste 

spring  or  seepage 
waters 629 

Pennsylvania. 

Statutes. 

1770,  Sept.  29  (1  Smith's  Laws,  809).    Con- 

tracts  of  apprentice- 
ship by  minor 642 

1836,  June  13   (P.  L.  547).     Poor  law 235 

1869,  May  8  (P.  L.  p.  1260).     Authority  to 

workmen  to  form  as- 
sociations  642 

1872,  June  14  (P.  L.  p.   1175).     Rights  of 

workmen 642 

Rhode  Island* 

General  Laws. 
Chap.  74,  fl.     Law  of  the  road 644 

South  Carolina. 

Constitution. 

Art  6,  f  19.    Jurisdiction  In  matters  of  ad- 
ministration  667 

Statutes. 

1859  (12  Stat  at  L.  p.  826).     Right   of   ac- 
tion for  death 669 

1898  (22  Stat,  at  L.  p.  788.     Right    of    ac- 
tion for  death 669 

Revised  Statutes,  1893. 

IS  2001,  2028.    Grant  of  letters  of  admin- 
istration  664 

112815,2816.     Action  for  wrongful  death.  663 

12317.    Action  for  wrongful  death 665 

i  2318.     Action  for  wrongful  death 665 

I  2186.     Action  for  wrongful  death 665 

Code  of  Procedure. 
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LAFAYETTE   BRIDGE    COMPANY,  Plff. 

in  Err., 
<?. 

<3ena  OI£EN,  Admx.,  etc.,  of  John  Olsen, 

Deceased. 

(47  C.  G.  A.  367, 108  Fed.  335.) 


•  One  engaged  in  constructing  a 
bridge  owe*  to  hli  employees  the 
duty  of  famishing  material  for  the  tem- 
porary structure,  which  U  reasonably  suffi- 
cient to  bear  the  weight  to  which  It  will  be 
subjected ;  and  for  that  purpose  he  Is  required 
to  make  proper  Inspection  of  the  material  fur- 
nished, to  ascertain  its  soundness. 
>  The  duty  owing  by  one  engaged  in 
constructing  a  bridge,  to  his  employ* 
ees,  of  inspecting  the  material  furnished 
for  the  temporary  structure  to  see  that  it  is 


reasonably  sufficient  for  its  Intended  use.  Is 
not  performed  by  directions  to  the  workman 
to  pick  out  the  best  of  mingled  suitable  and 
unsuitable  material  furnished. 

3.  An  action  for  injuries  to  an  em- 
ployee of  one  engaged  in  construct- 
ing a  bridge,  which  were  caused  by  the 
breaking  of  defective  material  used  in  the 
temporary  structure,  cannot  be  taken  from 
the  jury  where  there  is  no  evidence  of  Inspec- 
tion on  the  part  of  the  master  to  ascertain 
whether  or  not  the  material  furnished  was 
suitable,  and  evidence  produced  Indicates  that 
proper  Inspection  would  have  disclosed  the 
defect. 

4.  The  Jury  may  stake  use  of  their  own 
knowledge  and  experience,  in  consid- 
ering conflicting  evidence  of  experts  upon  the 
question  whether  or  not  proper  inspection  of 
material  furnished  by  an  employer  for  the 
temporary  structure  of  a  bridge  which  he  was 


Koto. — Vice  prinoipaUhip  as  determined  with 
reference  to  the  character  of  the  act  which 
caused  the  injur*. 

I.  Introductory. 

II.  Master  liable  for  any  negligence  which 
invoices  the  breach  of  one  of  hie 
personal  duties. 

a.  Generally. 

b.  Various  forms  in  which  the  master's 

responsibility  is  stated. 
c  Subsidiary      consequences      deduced 
from  the  general  principle.  . 

d.  Rationale  of  the  doctrine  of  nondel- 

egable duties. 

e.  Master  sometimes  liable  both  on  ac- 

count of  the  character  of  the  neg- 
ligent act  and  the  official  position 
of  the  negligent  servant. 

f.  Doctrine  of  nondelegable  duties  ap- 

plicable to  artificial  persons. 

g.  Servant*  of  contractor*,  when  pre- 

cluded from  availing  themselves  of 
the  doctrine  in  actions  against 
their  masters. 

h.  Delegation  of  pertonal  duties  to  an 
independent  contractor,  effect  of. 

I.  Same    subject    continued;   opposing 
doctrines  discussed. 

J.  Massachusetts  doctrine  not  identical 
with  that  of  other  state*. 

k.  Servants  may  act  in  a  dual  capacity. 

1.  Pleading. 

m.  Burden  of  proof. 

n.  Propriety  of  instructions. 

o.  Functions  of  court  and  jury. 
III.  What  duties  are  deemed  to  be  nondele- 
gable. 

a.  Duties  imposed  by  statute. 

1.  Quality  of  duty  unchanged  by 

statute. 

2.  Quality  of  duty  altered. 
$4  L.  R.  A. 


III.— continued. 

b.  Duty  to  see  that  the  unintelligent  in- 
strumentalities of  the  work  are 
reasonably     safe;     general     rule 
stated. 
c  Duty  to  see  that  the  unintelligent  in- 
strumentalities of  the  work, 
as  originally  supplied,  satisfy 
the  legal  standard  of  safety. 

1.  Defective  railway  track  and  ap- 

purtenances. 

2.  Inadequacy     of     safeguards 

against  dangers  from  explo- 
sive substances. 
8.  Defective   appliances   for    pro- 
tecting servants   engaged  in 
excavating. 

4.  Defects  in  bridges,  trestles,  etc, 

5.  Defects   in   scaffolds,  stagings, 

etc. 

6.  Defects  in  other  structures. 

7.  Unguarded  machinery. 

8.  Unguarded  openings  in    floors, 

etc. 

9.  Defective  pipes. 

10.  'Defective  appliances   for  loot- 

ing and  unloading  vehicle*. 

11.  Defective  locomotives. 

12.  Defective  railway  cars. 

13.  Defective  ladders. 

14.  Defective  ropes,  rigging,  etc 

15.  Defective  hoisting  apparatus. 
10.  Other  defects  in  machinery. 

d.  Duty  to  tee  that  the  unintelligent  in- 
strumentalities are  main- 
tained in  a  suitable  condition 
for  the  work  to  be  done. 

1.  Defective  railway  tracks. 

2.  Dangerou*  condition*  alongside 

railway  tracks. 
8.  Defect*  in  other  kinds  of  tracks. 
4.  Defective  footpath*. 
8  33 
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building  would  have  disclosed  a  defect  which 
caused  an  injury  to  an  employee. 

B.  A  foreman  authorised  to  purchase, 
inspect,  and  direct  the  use  of  lumber 
for  the  temporary  structure  of  a  bridge  which 
his  employer  is  engaged  in  constructing  repre- 
sents the  master  in  respect  to,  the  duty  of  in- 
specting to  ascertain  if  the  lumber  used  is 
reasonably  suitable  for  the  purpose  intended, 
so  as  to  render  the  master  liable  for  injuries 
to  other  employees  due  to  failure  to  perform 
that  duty. 

6.  The  court  on  appeal  will  not  inter- 
fere with  the  discretion  of  the  trial 
court  as  to  the  extent  of  the  cross-examina- 
tion of  witnesses,  where  a  just  verdict  has 
been  rendered  and  the  testimony  objected  to 
could  not  have  Improperly  affected  the  result. 

(April  30,  1001.) 


ERROR  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Northern  Division  of 
the  Northern  District  of  Illinois  to  review 
a  judgment  in  favor  of  plaintiff  in  an  ac- 
tion brought  to  recover  damages  for  the- 
death  of  plaintiff's  intestate,  which  was  al- 
leged to  have  been  caused  by  defendant's* 
negligence.    Affirmed. 

Statement  by  Jenkins,  Circuit  Judge: 
The  defendant  in  error  brought  suit  to  re- 
cover damages  for  the  death  of  her  intes- 
tate, John  Olsen,  who  was  drowned  in  the* 
Illinois  river  through  falling  from  a  tem- 
porary bridge  or  scaffolding  while  in  the- 
service  of  the  Lafayette  Bridge  Company. 
The  declaration  contains  six  counts.  The 
first  four  counts  substantially  charge  that 


III.  d — continued. 

6.  Inadequacy  of  safeguards 
against  dangers  from  explo- 
sive substances. 

6.  Inadequacy    of    protection    for 

servants  engaged  in  excava- 
tion work. 

7.  Inadequacy    of    protection    for 

servants  working  in  mines. 

8.  Defects  in  bridges. 

9.  Defects  in  scaffolds,  platforms, 

etc. 

10.  Defects  in  other  structures. 

11.  Defective    method    of    loading 

oars. 

12.  Pitfalls. 

13.  Want    of    adequate    protection 

against  injuries  from  falling 
bodies. 

14.  Want  of  adequate  means  to  keep 

railway  oars  stationary  when 
not  in  use. 

15.  Defective  locomotives. 

16.  Defects  in  railway  cars. 

17.  Defects  in  other  vehicles. 

18.  Defective  boilers. 

10.  Defective  hoisting  apparatus. 

20.  Defective    adjustment    of    the 

parts  of  machinery. 

21.  Other  defects  in  machinery. 

«.  Difference  between  the  extent  of  a 
master's  responsibility  for  original 
supply  and  subsequent  mainte- 
nance. 

C.  Duty  to  see  that  worn-out  or  other- 
wise defective  parts  of  instrumen- 
talities are  replaced  by  suitable 
substitutes. 

ff.  Duty  to  furnish  proper  medical 
treatment  to  sick  or  injured  serv- 
ants. 

h.  Duty  to  hire  suitable  servants. 

1.  Duty  to  employ  servants  sufficient  in 
number  for  the  work  in  hand. 

J.  Duty  to  frame  rules  and  regulations 
for  the  conduct  of  the  business. 
'  k.  Duty    to    bring    regulations    to    the 

I  -  knowledge  of  employees. 

1.  Duty  to  carry  out  regulations,  how 
far  absolute;  generally. 

m.  Duty  to  carry  out  regulations  with 
respect  to  the  movements  of 
trains. 

1.  Doctrine  that  train  despatchers 

are  vioe  principals  ;  generally. 

2.  Train  despatchers  represent  the 

company  as  to  special  orders 
suspending    regular    time-ta- 
bles. 
8.  Doctrine  that  train  despatchers 
are  not  vice  principals. 

I4L.R.  A. 
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III.  m— continued. 

4.  Liability  of  railway  companies- 
for  the  negligcnoe  of  servant* 
who   transmit   the  orders   or 
see  that  they  are  carried  out. 
n.  Duty   to  impart  information   as   to- 
permanent  dangers  normally  inci- 
dent to  the  work  at  the  time  it  is- 
entered  upon. 

0.  Duty   to  impart  information  as    to> 

permanent  dangers  superadded  to 
the  environment  after  the  work 
has  begun. 
p.  Duty  to  warn  as  to  dangers  of  the 
transitory  class  occasionally  super- 
vening during  the  progress  of  the 
work, 
q.  Duty   to    inspect   instrumentalities? 

generally. 
r.  Duty  to  inspect  instrumentalities  at 
the  time  they  are  first  brought  into* 
use. 
s.  Duty  to  inspect  instrumentalities  dur- 
ing the  time  they  are  kept  in  use, 
t.  Duty  to  inspect  instrumentalities  be- 
longing   to    another    person,    but 
temporarily  used  by  the  master. 
IV.  Nonliability  of  the  master  for  negligence 
of  coservants  in  respect  to  the  de- 
tails of  the  work. 

a.  Generally. 

b.  Supervision  of  details  not  a  master9* 

duty. 

c.  Merely  transitory  perils;  master  not 

bound  to  protect  the  servant 
against. 

d.  Dangers  caused  by  the  progress  of 

the  work;  master  not  bound  to  pro- 
tect servant  against. 

e.  Preparation   or   care   of   instrumen- 

talities; master  not  responsible  for+ 
where  these  functions  are  a  part  of 
the  work  to  be  done. 

t.  Negligent  use  of  safe  appliances  bit 
fellow  servant;  master  not  respon- 
sible for. 

g.  Rationale  of  doctrine  exempting  mas- 
ter frum  liability  for  negligence  in 
carrying  out  tha  details  of  the  work* 

h.  Pleading. 

1.  Declaration. 

2.  Plea. 

1.  Instructions. 

j.  Functions  of  court  and  jury  in  pass- 
ing upon  evidence. 

k.  Explanation  of  classification  of  the 
cjses  cited  in  the  ensuing  sections, 
y.  Negligence  of  coservant  involving  merely 
the  use  of  the    instrumentalities; 
master  not  responsible  for. 
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the  Lafayette  Bridge  Company,  in  charge 
of  and  engaged  in  constructing  a  bridge 
across  the  Illinois  river  near  the  city  of 
Spring  Valley,  negligently  suffered  the 
bridge  to  be  in  bad  and  unsafe  condition, 
and  to  be  erected  in  an  unsafe  manner ;  that 
the  bridge  and  the  scaffolding  used  in  its 
construction  rested  upon  planks  of  insuffi- 
cient size  and  strength,  and  insufficiently 
braced  or  supported  to  bear  the  weight 
placed  upon  them,  by  reason  whereof  one 
of  the  planks  was  broken,  and  Olsen,  then 
pursuing  a  car  laden  with  material  for  the 
bridge,  was  cast  into  the  waters  of  the  Hli- 
nois  river,  and  killed.  *  The  fifth  count, 
charging  incompetency  of  the  foreman,  need 
not  be  stated,  as  no  evidence  was  adduced 
to  support  it.    The  sixth  count  charges  that 


the  bridge  company  furnished  for  the  scaf- 
folding to  be  used  in  the  erection  of  the 
bridge  unsound,  knotty,  imperfect,  weak, 
and  insufficient  planks  and  boards  for  the 
construction  of  the  scaffolding,  or  tempo- 
rary structure,  to  support  the  permanent 
structure  of  the  bridge  while  in  course  of 
erection;  and  that  one  of  the  planks  used 
broke,  causing  Olsen  to  be  cast  into  the  wa- 
ters of  the  river  and  drowned.  Concerning 
the  principal  facts  of  the  case  there  is  not 
much  dispute,  and  they  are,  in  the  main, 
stated  correctly  in  the  briefs.  In  the 
spring  of  1898  two  spans  of  a  bridge  extend- 
ing north  and  south  over  and  across  the  Illi- 
nois river  near  Spring  Valley  were  washed 
out.  The  bridge  company  contracted  to  put 
in  a  temporary  structure  for  immediate  use, 


V. 


-continued. 

a.  Orders  respecting  the  use  of  the  in- 

strumentalities. 

1.  Generally. 

2.  Order  accompanied  by  an  assur- 

ance of  safety. 

b.  Choice  of  particular  methods  of  work. 

c.  Disposition  of  the  force  of  employees 

available  for  the  work  in  hand. 

d.  Assigning  servants  to  work  for  which 

they  are  unfitted. 

e.  Negligence  in  sending  servants  into 

abnormally  dangerous  places  with- 
out teaming. 

f.  Foiling  to  warn  servants  as  to  dan- 

gers arising  from  the  execution  of 
the  details  of  the  work. 

f.  Absence  from  the  post  of  duty. 

h.  Selecting  an  imperfect  appliance 
from  the  stock  available. 

1.  Failing  to  use  the  JHtrumentalities 
furnished  by  the  master. 

J.  Negligence  in  failing  to  discard  a  de- 
fective for  a  suitable  instrumental- 
ity. 

k.  Using  instrumentalities  in  a  manner 
not  contemplated  nor  authorised  by 
the  master. 

1.  Giving  of  signals, 
m.  Ntglujenoe  in  carrying  out   the  ex- 
press orders  or  regulations  of 
the  master. 

1.  Cases  of  the  nonobservance  or 

inadequate  observance  of  gen- 
eral rules. 

2.  Cases  of  negligence  in  carrying 

out  specific  orders. 

a.  Failure  to  give  instructions. 

e.  Negligence  in  manipulation  of  the  in- 
strumentalities during  the 
progress  of  the  work. 

1.  Handling  railway  cars  and  lo- 

comotives. 

2.  Operating  hand  oars. 

8.  Improperly  placing  the  loads  on 
railway   cars   and   other  ve- 
hicles. 
'  4.  Unloading  railway  cars  or  other 

vehicles. 

R.  Manipulating  switches. 

«.  Failing  to  prevent  the  move- 
ment of  heavy  pieces  of  ma- 
chinery. 

7.  Operating   hoisting  machinery. 

8.  Operating  machinery    in    saw- 

mills. 

9.  Operating  a  fire  hose. 

10.  starting     machinery     without 

warning. 

11.  Moving  heavy  articles. 
ML  R.  A. 


V.  o— continued. 

12.  Causing  or  allowing  heavy  ob- 
jects to  fall. 
18.  Failing  to  prevent  explosions. 

14.  Work  of  blasting.  , 

15.  Failing  to  keep  floors  clean. 

16.  Exposing  the  servant  to  exces- 

sive heat. 

17.  Failing  to  keep  place  of  work 

properly  ventilated. 

18.  Failing  to  keep  place  of  work 

properly  lighted. 

19.  Exposing  servant  to  peril  from 

uncovered  hatchways  or  other 
dangerous  openings. 

20.  Handling  ships  in  docks.  j 

21.  Navigating  ships.  \ 

22.  Driving  horses.  ' 
p.  Negligence  in  the  transmission  of  the 

master's  orders  to  other  servants. 
VI.  Negligence  of  ooservant  in  respect  to  the 
preparation  or  structural  modifica- 
tion of  instrumentalities  or  their 
parts;  when  not  imputed  to  the* 
master. 

a.  Introductory. 

b.  Negligence    which    produces    struct- 

ural unsafety  of  a  temporary 
character. 

1.  Defects  in  railway  tracks. 

2.  Displacement  of  guards  provided 

for  dangerous  machinery. 
8.  Dangers  supervening  in  emcava- 
^  •  tion   work;     trenches,    mines, 

quarries,  etc. 
.  ,  4.  Dangers  arising  from  the  chang- 

,  ing  condition  of  buildings  and 

other    structures      while     in 
course  of  erection  or  repair. 
5.  Dangers  incident  to  the  demoli- 
tion of  buildings. 

c.  Negligence  in  failing  to  adjust  or  se- 

cure    instrumentalities     or     their 
parts  while  in  use. 

d.  Negligence  in  th*  preparation  of  tem- 

porary s U^ctures  or  other  in- 
strumentalities as  a  part  of  the 
work;  general  rule. 

1.  Application  of  the  rule  in  case 

of  scaffolds,  stagings,  etc. 

2.  Application  of  the  rule  in  the 

case  of  other  instrumentalities. 

e.  Rationale  and  limits  of  a  master's 

exemption  from  liability  for  the  ad- 
justment or  preparation  of  instru- 
mentalities. 
t.  Special    circumstances    not   affecting 
the  extent  of  the  master's  lia- 
bility. 
1.  Superior  rank  of  the  delinquent 
employee. 
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and  then  to  replace  the  two  roans  washed 
out  with  two  spans  of  a  steei  bridge.  In 
May,  1898,  the  bridge  company  constructed 
the  temporary  bridge,  supported  on  rows  of 

Siles  driven  into  the  bed  of  the  river,  with  a 
coring  of  3x12  inch  pine  boards.  In  July, 
1898,  the  construction  of  the  new  bridge  was 
commenced.  The  temporary  bridge  was  re- 
moved, with  the  exception  of  the  rows  of 
piles,  and  possibly  the  crossbeams  fastened 
across  the  top  of  each  row.  The  planks 
were  piled  upon  the  uninjured  part  of  the 
original  bridge  for  use  in  making  the  floor 
of  the  permanent  bridge.    From  this  pile  of 

Slanks,  estimated  at  230,  were  taken  such 
s  were  needed  to  construct  the  false  work 
or  scaffolding,  which  was  a  temporary  struc- 
ture built  upon  the  rows  of  piles,  and  the 
span  of  the  new  steel  bridge  rested  upon  it 
during  the  process  of  construction  and  until 


put  together  so  as  to  become  self-supporting; 
when  the  false  work  and  piles  were  to  be  re- 
moved. In  the  construction  of  the  perma- 
nent bridge  the  steel  work  was  hauled  upon 
the  temporary  bridge  to  the  point  where  it 
was  to  be  used  on  a  hand  car  pushed  upon 
one  of  the  spans  of  the  new  bridge.  Each 
span  was  about  200  feet  in  length,  and  con- 
sisted of  10  panels,  each  panel  being  19  feet 
10  inches  in  length.  At  the  time  of  the  ac- 
cident the  north  span,  including  the  laying 
of  the  floor,  and  the  steel  work  of  four  pan- 
els of  the  south  span,  had  been  completed. 
Work  was  then  being  done  on  the  second 
panel  from  the  north  end  of  the  south  span* 
The  flooring  of  the  temporary  structure  on 
that  part  of  the  bridge  had  been  necessarily 
torn  up.  A  track  was  made  on  which  to 
run  the  car  upon  which  the  steel  was  hauled 
to  the  point  where  it  was  to  be  used.    In 


VI.  t— continued. 

±  Similarity  or  dissimilarity  of  the 

work  in  which  the  delinquent 

and  injured  servant*  were  en* 

gaged. 
8.  Completion  of  appliance    before 

plaintiff  began  to  work. 
.  g.  When  the  delinquency  i»  deemed  not 

to  be  in  respect  to  the  details 

of  the  work, 

1.  Appliance  furnished  by  the  mas- 

ter in  person. 

2.  Implied  undertaking   to    supply 

instrumentality  in  a  completed 
condition. 

8.  Suitable  materials  not  furnished. 

4.  Servants  not  left  free  as  to  the 
selection  of  the  materials. 
"    -  5.  Permanent  character  of  the  in- 

strumentality relied  upon. 

6.  Adjustment   treated  as  a  non- 

delegable function. 

7.  Operation  not  one  of  the  transi- 

tory class. 
VII.  Wegligtnce.  of  coser cants  whose  duty  it  is 
to  keep  the    instrumentalities    in 
proper  condition;  when  not  imputed 
to  the  master. 

a.  Theory  that  a  master  is*  never  liable 

for  negligence  in  regard  to  inspec- 
tion and  repairs. 

b.  Theory  that  the  liability  of  the  moo- 

ter depends  on  the  subject-mat- 
ter of  the  inepecUbn  or  repairs 
neglected. 

1.  Inspection  and  repair  of  railway 

tracks. 

2.  Inspection  and  repair  of  rolling 

stock. 

8.  Inspection  of  rolling  stock  be- 

longing to  other  companies. 

4.  Inspection  and  repair  of  other 

kinds  of  machinery. 

5.  Inspection  incidental  to  the  de- 

tails of  blasting  work. 

6.  Inspection  of  loads  on  railway 

cars. 
e.  Master  liable  where  the  delinquent 
servant  was  engaged  in  a  different 
class  of  work. 

d.  Negligence  in  failing  to  replace  an 

unsound    by   a    sound     appliance, 
when  master  not  liable  for. 

e.  All  employees  engaged  in  repairing 

regarded   as    ooservants    of     each 
other. 
VIII.  Doctrine  as  to  the  details  of  work  not  a 
protection  to  the  master  when  his 
own  negligence  or  that  of  a  vice 
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V II  I.— continued. 

principal  was  an  efficient  cause  of 
the  injury. 

a.  Master  liable  where  he  or  hie  vice 

principal  directed  the  details  of  the 
work. 

b.  Master  liable  where  hie  own  negli- 

gence intervenes  as  a  prosHmate 
cause  between  a  delinquent  coserv- 
anVs  negligence  and  the  injury. 
c  Master  liable  where  his  own  antece- 
dent negligence  and  a  subsequent 
delinquency  of  a  ooeervant  are  both 
efficient  causes  of  the  injury. 

d.  Illustrative  cases  ae  to  concurrent 

negligence. 
1.  In  respect  to  an  order  or  other 
official  act  of  a  vice  principal 
by  virtue  of  hie  rank. 
"  \  2.  In  regard  to  the  nonperform- 

ance of  a  statutory  duty. 
8.  In  respect  to  a  defective  road- 
bed or  railways. 

4.  In  respect  to  defective  switches. 

5.  In  respect  to  dangerous  objects 
1  close  to  railway  tracks. 

-  6.  In  respect  to  defective  bridges. 

7.  In  respect  to  the  improper  mak- 

ing up  of  trains. 

8.  In  respect  to  the  want  of  proper 

lighting  of  the  place  of  work. 

9.  In   respect   to   uncovered   ma- 

chinery. 
.         10.  In   respect   to   defective   scaf- 
folds. 

11.  In  respect  to  other  abnormal 

dangers  of  the  place  of  work. 

12.  In  respect  to  defective  railway 

oars. 

13.  In   respect   to   defective    loco- 

motives. 

14.  In    respect   to   defective   hand 

cars. 

15.  In  regard  to  defective  machin- 

ery of  other  kinds. 

16.  In  respect  to  the  employment  of 

suitable  servants. 

17.  In  respect  to  the  failure  to  em- 

ploy an  adequate  number  of 
servants. 

18.  In  respect  to  a  defective  system. 

19.  In  respect  to  seeing  that  regu- 

lations are  duly  carried  out\ 

20.  In  respect  to  the  failure  to  no- 

tify as  to  abnormal  dangers. 

e.  Master's    liability    determined    with 

reference     to      the     question 
whether  the  ooservant's  deli*- 
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the  panel  where  the  accident  occurred  there 
▼ere  two  planks  upon  which  the  I-beam 
rested  on  the  west  or  down-stream  side. 
They  were  designed  to  extend  the  distance 
between  two  bents,  about  17  feet;  but  for  a 
distance  of  about  8  feet  from  the  north  pil- 
ing there  was  but  one  plank,  the  top  plank 
extending  only  to  a  point  8  feet  from  the 
north  piling,  the  other  end  of  it  extending 
over  a  portion  of  the  panel  immediately 
south.  On  the  evening  before  the  accident 
the  car  was  loaded  with  two  steel  chords 
each  19  feet  long,  and  each  of  the  weight  of 
925  pounds,  placed  lengthwise  on  the  car. 
The  car  was  8  feet  long  and  4  feet  wide, 
and  weighed  300  pounds,  and  was  pushed  to 
the  edge  of  the  completed  span,  and  there 
left  for  the  night.  Upon  resuming  work  in 
the  morning,  four  or  five  men,  including  the 
foreman  and  Olsen,  began  to  push  it  along  I 


the  track  to  the  place  desired.  When  the 
car  had  gone  a  distance  of  about  15  feet,  the 
lower  one  of  the  planks  supporting  the 
I-beam  which  in  turn  supported  a  portion  of 
the  track  and  load,  broke,  causing  the  track 
to  sag,  producing  displacement  of  the  track 
and  boards  at  that  point.  Immediately  aft- 
erwards Olsen  was  seen  in  the  river,  com- 
ing near  to  the  surface  of  the  water,  but  he 
sank  again,  and  was  drowned,  his  body  be- 
ing recovered  about  an  hour  afterwards. 
The  plank  that  broke  was  defective,  having 
in  it  a  curl  in  the  grain  of  the  wood  at  the 
point  where  it  broke  which  weakened  it,  and 
rendered  it  insufficient  to  support  the  weight 
placed  upon  it.  It  had  been  in  use  in  the 
floor  of  the  temporary  bridge,  and  was  a 
3x12  inch  pine  plank,  and  new  when  put  into 
the  temporary  floor,  where  it  had  been  in 
use  from  two  to  three  months.    It  had  been 


Till,  e— continued. 

quency  did  or  did  not  break 
the  chain  of  causation. 

1.  No  break  in  the  chain  of  causa- 

tion. 

2.  Chain  of  causation    deemed   to 

have  been  broken. 

a.  Legal  cause  of  the    injury 

held  not  to  be  an  official 
act  of  negligence  on  the 
part  of  a  rice  principal. 

b.  Defects    in    structures    or 

other  dangers  of  the  place 
of  work. 
•        c.  Defects  in  machinery. 

d.  Unfitness  of  the  delinquent 

coservant. 

e.  Inadequate  number  of  serV' 

ants. 

f.  Defective  regulations. 

I.  Introductory. 

In  a  note  recently  published  In  this  series  the 
cases  bearing  upon  the  representative  capacity 
of  employees,  In  so  far  as  It  Is  predicated  upon 
the  nature  and  extent  of  the  control  exercised 
by  them  over  the  Injured  person,  were  reviewed 
and  analysed  at  considerable  length. 

The  following  dissertation  is  Intended  to  show 
tbe  results  of  the  application  of  another  theory 
which  produces  results  sometimes  coincident 
with,  and  sometimes  different  from,  those  which 
are  obtained  by  the  application  of  the  principles 
there  discussed, — the  theory,  namely,  that  the 
question  whether  a  delinquent  servant  was  or 
was  not  a  vice  principal  as  regards  the  injured 
person  is  ultimately  determinable  by  the  char- 
acter of  the  act  which  caused  the  injury. 

The  test  of  liability  is  not  the  safety  of  the 
place  or  appliance  at  the  time  of  the  injury, 
but  tbe  character  of  the  duty,  the  negligent  per- 
formance of  which  caused  the  injury.  Sofleld 
r.  Guggenheim  Smelting  Co.  (1900)  64  N.  J.  L. 
605,  50  L.  R.  A.  417,  46  Atl.  711. 

The  true  rule  "makes  the  character  of  the  act 
or  omission  wherein  the  negligence  exists  the 
test  of  the  master's  responsibility  therefor." 
McElligott  v.  Randolph  (1891)  61  Conn.  157, 
22  Atl.  1094. 

The  test  must  always  be  whether  the  negli- 
gent act  or  omission  was  In  discharge  of  the 
master's,  or  the  servant's,  duty.  Curley  v.  Hoff 
(1899)  62  N.  J.  L.  758,  42  Atl.  781. 

Whenever  it  is  sought  to  hold  the  master  li- 
able for  the  act  or  neglect  of  his  foreman,  the 
question  to  be  considered  Is  whether  the  neg- 
ligence complained  of  relates  to  anything  which 
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it  was  the  duty  of  the  principal  to  do.     Ross  v. 
Walker  (1891)  139  Pa.  42,  21  Atl.  157,  159. 

The  controlling  consideration  In  determining 
whether  an  alleged  negligent  fellow  servant  oc- 
cupied the  position  of  vice  principal  is  whether 
the  act  performed,  or  duty  omitted.  Is  one  which 
Is  charged  by  the  master  upon  the  servant. 
New  Pittsburgh  Coal  ft  Coke  Co.  v.  Peterson 
(1893)  136  Ind.  898,  35  N.  B.  7.  Master  held 
not  liable  for  the  negligence  of  a  foreman  in 
starting  machinery  while  the  plaintiff  was  work- 
ing in  an  elevator  which  he  had  been  ordered  to 
clean. 

See  also  the  extracts  given  In  II.  b,  infra. 

It  may  be  observed  in  this  place  that  the  for- 
mal adoption  of  the  principle  is  of  comparatively 
recent  date,  the  first  case  in  which  it  was  ex- 
plicitly enunciated  being  Flike  v.  Boston  ft  A. 
R.  Co.  (1873)  53  N.  Y.  549,  18  Am.  Rep.  545. 

In  Wright  v.  New  York  C.  R.  Co.  (1862)  25 
N.  Y.  562,  the  question  whether  the  negligence 
of  an  agent  intrusted  with  the  function  of  hir- 
ing a  servant  was  that  of  a  vice  principal  was 
apparently  viewed  as  debatable. 

The  practical  effect  of  the  theory  Is  that  the 
defense  of  oommon  employment  Is  excluded  or 
allowed  to  prevail  according  as  the  delinquency 
in  question  was  or  was  not  a  breach  of  what  the 
law  regards  as  a  "direct,  personal,  and  absolute 
obligation,  from  which  nothing  but  performance 
can  relieve"  the  master.  The  phrase  as  quoted 
is  taken  from  Prevost  v.  Citizens'  Ice  ft  Refrig- 
erating Co.  (1899)  185  Pa.  017,  40  Atl.  88. 

The  subjoined  cases,  arranged  according  to 
states,  are  designed  merely  to  Indicate  the  present 
territorial  limits  of  this  theory,  so  far  as  it  has 
actually  received  Judicial  recognition.  The  sep- 
arate lists  of  authorities  do  not  pretend  to  be 
exhaustive  as  regards  each  particular  Jurisdic- 
tion. 
Federal  Courts. 

Hough  7.  Texas  ft  P.  R.  Co.  (1879)  100  U.  8. 
213,  25  L.  ed.  612;  Baltimore  ft  O.  R.  Co.  v. 
Baugh  (1893)  149  U.  S.  368,  87  L.  ed.  772,  13 
Sup.  Ct.  Rep.  914 ;  Northern  P.  R.  Co.  v.  Her- 
bert (1886)  116  U.  S.  642,  29  L.  ed.  755,  6  Sup. 
Ct.  Rep.  590;  Union  P.  R.  Co.  v.  Daniels  (1894) 
152  U.  S.  684,  sub  nom.  Union  P.  R.  Co.  v.  Sny- 
der, 88  L.  ed.  597,  14  Sup.  Ct.  Rep.  756 ;  North- 
ern P.  R.  Co.  v.  Peterson  (1896)  162  U.  S.  346, 
40  L.  ed.  994.  16  Sup.  Ct.  Rep.  843;  Western 
Coal  ft  Mm,  Co.  v.  Ingraham  (1895)  17  C.  C.  A. 
71,  36  U.  S.  App.  1,  70  Fed.  219 ;  Minneapolis  v. 
Lundin  (1893)  7  C.  C.  A.  344,  19  U.  8.  App.  245, 
58  Fed.  525:  Woods  v.  Llndvall  (1891)  1  C.  C. 
A.  34,  4  U.  S.  App.  49,  48  Fed.  73 ;  Texas  ft  P. 
R.  Co.  v.  Thompson  (1895)  17  C.  C.  A.  524.  30 
U.  S.  App.  549,  70  Fed.  944,  17  C.  C.  A.  526,  30 
U.  S.  App.  553,  71  Fed.  531 ;  Atchison,  T.  ft  S. 
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taken  out  with  the  rest  of  the  planking,  and 
placed  at  the  north  end  of  the  bridge  in  a 
pile,  for  use  as  occasion  might  require.  Ol- 
sen had  assisted  in  removing  and  piling  up 
these  boards  and  in  taking  the  planks  from 
the  pile  and  laying  them  upon  the  structure. 
The  material  was  furnished  by  the  bridge 
company.  The  work  was  in  charge  of  one 
Luke,  who  was  the  sole  representative  in  the 
state,  of  the  bridge  company,  hiring,  paying, 
and  discharging  the  men,  doing  all  the  buy- 
ing and  all  the  paying.  Olsen  was  a  com- 
mon laborer,  principally  engaged  as  a  team- 
ster and  roustabout.  He  did  not  work  on 
the  temporary  structure,  the  uncompleted 
part  of  the  bridge,  but,  under  the  direction 
of  Luke,  assisted  in  hauling  the  planks  to 
the  point  desired.  It  is  assigned  for  error 
that  the  court  erred  in  its  refusal  to  direct 
a  verdict  for  the  defendant;  that  it  erred  in 


the  admission  of  evidence;  that  it  erred  in 
its  refusal  to  instruct  and  in  its  instructions 
to  the  jury,  as  sufficiently  stated  in  the 
opinion  of  the  court. 

Argued  before  Woods  and  Jenkins,  Cir- 
cuit Judges,  and  Bunn,  District  Judge. 

Messrs.  George  P.  Haywood  and  W. 
T.  Irwin,  for  plaintiff  in  error: 

Olsen  was  a  fellow  servant  of  the  foreman 
of  defendant. 

An  employee  may  be,  while  engaged  in  the 
performance  of  a  particular  work,  both  a 
vice  principal  and  a  fellow  servant.  With 
reference  to  some  of  his  work  and  duties  he 
may  be  a  vice  principal,  and  while  doing 
other  work  under  the  same  employment  and 
on  the  same  piece  of  work  he  may  be  a  fel- 
low servant. 

Reed  v.  Stockmeyer,  20  C.  C.  A.  381,  34 


F.  R.  Co.  v.  Mulligan  (1895)  14  C.  C.  A.  547,  84 
U.  8.  App.  1,  67  Fed.  569. 
Alabama. 

.     Walker  v.  Boiling  (1853)  22  Ala.  294 ;  Tyson 
v.  South  ft  North  Ala.  R.  Co.  (1878)  61  Ala.  554, 
82  Am.  Rep.  8. 
Arkansas. 

Little  Rock  ft  M.  R.  Co.  v.  Barry  (1893)  58 
Ark.  198,  25  L.  R.  A.  386,  23  S.  W.  1097 ;  Fones 
v.  Phillips  (1882)  39  Ark.  17,  43  Am.  Rep. '264. 
California. 

Sanborn  v.  Madera  Flume  ft  Trading  Co. 
(1886)  70  Cal.  261,  11  Pac.  710;  Beeson  v. 
Green  Mountain  Gold  Mln.  Co.  (1880)  57  Cal. 
20 ;  Elledge  v.  National  City  ft  O.  R.  Co.  (1893) 
100  Cal.  282,  34  Pac.  720;  Donnelly  v.  San 
Francisco  Bridge  Co.  (1897)  117  Cal.  417,  49 
Pac.  559 ;  Daves  v.  Southern  P.  Co.  (1893)  98 
Cal.  19,  32  Pac.  708;  Nixon  v.  Selby  Smelting 
ft  Lead  Co.  (1894)  102  Cal.  458,  86  Pac.  803. 
In  the  last-cited  case  It  was  said  that  the  cases 
of  McKune  v.  California  Southern  R.  Co.  (1885) 
66  Cal.  302,  5  Pac.  482,  and  Brown  v.  Sennett 
(1885)  68  Cal.  225,  9  Pac.  74,  were  perhaps  in- 
consistent with  the  doctrine  that  the  charac- 
ter of  the  duty  performed  by  a  supervising  offi- 
cer is  the  test  by  which  it  is  determined  whether 
he  is  a  vice  principal  or  a  mere  servant,  and  had 
been  criticised  and  doubted,  if  not  overruled. 
Colorado. 

Wells  v.  Coe  (1886)  9  Colo.  159,  11  Pac.  50; 
Grant  v.  Varney  (1895)  21  Colo.  829,  40  Pac. 
771 :  Denver  Tramway  Co.  v.  Crumbaugh  (1897) 
23  Colo.  363,  48  Pac.  503. 
Connecticut. 

Darrlgan  v.  New  York  ft  N.  E.  R.  Co.  (1885) 
52  Conn.  285,  52  Am.  Rep.  590;  McElllgott  v. 
Randolph  (1891)  61  Conn.  157,  22  Atl.  1094; 
Wilson  v.  Willlmantic  Linen  Co.  (1883)  50 
Conn.  433,  47  Am.  Rep.  653. 
Delaware. 

Murphy   v.   Hughes    (1898)    1   Penn.    (Del.) 
250,   40  Atl.  187;   Foster  v.   Pusey    (1888)    8 
Houst.  (Del.)  168,  14  Atl.  545. 
Dlntrlct  of  Columbia. 

Mackey  v.  Baltimore  ft  P.  R.  Co.   (1890)   8 
Mackey,  282;  Baltimore  ft  P.  R.  Co.  v.  Elliott 
(1896)  9  App.  D.  C.  341. 
Florida. 

Duval  v.  Hunt  (1884)  34  Fla.  85,  15  So.  876. 
Geora*la. 

Cheeney  v.  Ocean  S.  S.  Co.  (1893)  92  Ga.  726, 
19  S.  E.  33. 
Idabo. 

Palmer  v.  Utah  ft  N.  R.  Co.  (1887)  2  Idabo, 
290,  13  Pac.  425. 
Illinois. 

Chicago  ft  N.  W.  R.  Co.  v.  Swett  (1867)  45 
111.  197,  92  Am.  Dec.  206 ;  Chicago,  B.  ft  Q.  R. 
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Co.  v.  McLallen  (1876)  84  III.  109;  Pullman 
Palace  Car  Co.  v.  Laack  (1692)  143  111.  242.  18 
L.  R.  A.  215,  32  N.  E.  285 ;  Chicago  ft  E.  I.  R. 
Co.  v.  Knelrlm  (1894)  152  111.  458,  39  N.  E. 
324  ;  Chicago  ft  A.  R.  Co.  v.  Maroney  (1897)  170 
111.  520,  48  N.  E.  953 ;  Norton  v.  Volzke  (1895) 
158  111.  402,  41  N.  E.  1085 ;  Chicago  ft  A.  R.  Co. 
v.  Scanlan  (1897)  170  III.  106,  48  N.  E.  826 ; 
Edward  Hlnes  Lumber  Co.  v.  Llgas  (1898)  172 
111.  315,  50  N.  E.  225. 
Indiana. 

Atlas  Engine  Works  v.  Randall  (1885)  100 
Ind.  293,  50  Am.  Rep.  798;  Cleveland,  C.  C.  ft 
St.  L.  R.  Co.  v.  Ward  (1897)  147  Ind.  25G,  45 
N.  E.  825,  46  N.  E.  462  ;  Capper  v.  boulsrllle,  B. 
ft  St.  L.  R.  Co.  (1885)  103  Ind.  305,  2  N.  E. 
749 ;  Indiana  Car  Co.  v.  Parker  (1885)  100  Ind. 
181;  Justice  v.  Pennsylvania  Co.  (1892)  130 
Ind.  821,  30  N.  E.  803 ;  Robertson  v.  Chicago  & 
E.  R.  Co.  (1896)  146  Ind.  486,  45  N.  E.  655  ; 
Kerner  v.  Baltimore  ft  O.  S.  W.  R.  Co.  (1897) 
149  Ind.  21,  48  N.  E.  364;  New  Pittsburgh  Coal 
ft  Coke  Co.  v.  Peterson  (1893)  136  Ind.  398,  33 
N.  E.  7 ;  Ohio  ft  M.  R.  Co.  v.  Pearcy  (1891)  128 
Ind.  197,  27  N.  E.  479 ;  Cincinnati,  li.  ft  D.  R. 
Co.  v.  McMullen  (1889)  117  Ind.  439,  20  N.  E. 
287. 
Iowa. 

Brann  v.  Chicago,  R.  I.  ft  P.  R.  Co.  (1880) 
53  Iowa,  595,  36  Am.  Rep.  243,  6  N.  W.  5 :  Fink 
v.  Des  Moines  Ice  Co.  (1892)  84  Iowa,  321,  51 
N.  W.  155. 


Kansas  P.  R.  Co.  v.  Salmon  (1875)  14  Kan. 
512 ;  Atchison,  T.  ft  S.  F.  R.  Co.  v.  Moore  (1883) 
29  Kan.  032;  Kelley  v.  Ryus  (1892)  48  Kan. 
120,  29  Pac.  144 ;  Atchison,  T.  ft  S.  F.  R.  Co.  v. 
McKee  (1S87)  37  Kan.  502,  15  Pac.  484;  Mis- 
souri P.  R.  Co.  v.  Dwyer  (1886)  36  Kan.  58,  12 
Pac.  852;  St.  Louis  ft  S.  F.  R.  Co.  v.  Weaver 
(1886)  35  Kan.  412,  57  Am.  Rep.  176,  11  Pac. 
408. 
Kentucky. 

McLeod  v.  GInther  (1882)  80  Ky.  399 ;  Louis- 
vllle,  C.  ft  L.  R.  Co.  v.  Cavens  (1873)  9  Bush, 
559;  Kentucky  C.  R.  Co.  v.  Carr  (1897)  19  Ky. 
L.  Rep.  1172,  43  S.  W.  103. 
Louisiana. 

Stucke  v.  Orleans  R.  Co.  (1898)  50  La.  Ann. 
188,   23    So.   342;    Ferris  v.    Hernsheim   Bros. 
(1899)  51  La.  Ann.  178,  24  So.  771. 
Maine. 

Shanny  v.  Androscoggin  Mills  (1876)  66  Me. 
420. 
Massachusetts. 

Ford  v.  Fitchburg  R.  Co.  (1872)  110  Mass. 
240,  14  Am.  Rep.  598 ;  Wheeler  v.  Wason  Mfg. 
Co.  (18S3)  135  Mass.  294.  See,  however,  IL. 
J,  infra. 


1901. 


Lafayette  Bridge  Co.  v.  Olsen. 


U.  S.  App.  727,  74  Fed.  186;  Northern  P.  R. 
•Co.  v.  Humbly,  154  U.  S.  349,  38  L.  ed.  1009, 
14  Sup.  Ct.  Rep.  983 ;  Central  R.  Co.  v.  Kee- 
gan,  160  U.  8.  259,  40  L.  ed.  418,  10  Sup. 
<3t-  Rep.  269;  Northern  P.  R.  Co.  v.  Peter- 
son, 162  U.  S.  346,  40  L.  ed.  994,  16  Sup. 
-Ct.  Rep.  843;  Northern  P.  R.  Co.  v.  Char- 
less,  162  U.  S.  359,  40  L.  ed.  999,  16  Sup. 
•Ct.  Rep.  848;  Texas  &  P.  R.  Co.  v.  Rogers, 
«  C.  C.  A.  403,  13  U.  S.  App.  547,  57  Fed. 
378;  O'Brien  v.  American  Dredging  Co.  53 
N.  J.  L.  291,  21  Atl.  324;  Ross  v.  Walker, 
139  Pa.  42,  21  Atl.  157,  159;  Willis  v.  Ore- 
gon R.  d  Nav.  Co.  11  Or.  257,  4  Pac.  121; 
Bailey,  Personal  Injuries,  Relating  to  Mas- 
ter &  Servant,  f{  38/46. 

The  foreman  was  assisting  in  the  particu- 
lar work  that  the  other  men  were  doing  at 
the  time  of  the  accident.  During  the  entire 
-construction,  not  only  of  the  false  work,  hut 


of  the  permanent  hridge,  he  woiked  as  a  la- 
borer with  the  other  men. 

J.  M.  Luke  was  not  an  official  of  the  com- 
pany, but  a  foreman  limited  to  the  particu- 
lar piece  of  work  upon  which  he  was  at  any 
one  time  engaged.  He  had  charge  of  a  gang 
of  laborers,  and  he  worked  with  them.  He 
was  a  fellow  servant  of  plaintiff's  decedent 
at  the  time  the  defective  plank  was  put  in- 
to use,  and  during  the  work  upon  the  bridge 
from  that  time  up  to  and  including  the  time 
of  the  injury  of  plaintiff's  decedent. 

Ross  v.  Walker,  139  Pa.  42,  21  Atl.  157, 
159;  Reed  v.  Btockmeyer,  20  C.  C.  A.  381, 
34  U.  S.  App.  727,  74  Fed.  186 ;  Wood,  Mast. 
ft  S.  pp.  897-899;  Balch  v.  Haas,  20  C.  C. 
A.  151,  36  U.  S.  App.  693,  73  Fed.  974; 
Coulson  v.  Leonard,  77  Fed.  538;  Beesley  v. 
F.  TV.  Wheeler  d  Co.  103  Mich.  196,  27  L.  R. 
A.  260,  61  N.  W.  658;  Yager  v.  The  Keociv- 


»hltjan. 

Shumway  v.  Walworth  ft  N.  Mfg.  Co.  (1804) 
*8  Mich.  411,  57  N.  W.  251 ;  Harrison  v.  Detroit, 
LAN.  R.  Co.  (1890)  79  Mich.  409,  7  L.  R.  A. 
-623.  44  N.  W.  1034 ;  Schroeder  v.  Flint  ft  P.  M. 
R.  Co.  (1894)  103  Mich.  213,  29  L.  R.  A.  321, 
-61  N.  W.  603 ;  Van  Dura  v.  Letellier  (1889)  78 
Mich.  492,  44  N.  W.  572 ;  Kox  v.  Spring  Lake 
Iron  Co.  (1891)  89  Mich.  387,  50  N.  W.  872. 
Ulnmetota. 

Brown  v.  Winona  ft  St.  P.  R.  Co.  (1880)  27 
Minn.  102,  38  Am.  Rep.  285,  6  N.  W.  484;  Llnd- 
▼ali  v.  Woods  (1889)  41  Minn.  212,  4  L.  R.  A. 
793.  42  N.  W.  1020;  TIerney  v.  Minneapolis  ft 
St.  L.  R.  Co.  (1885)  38  Minn.  311,  58  Am.  Rep. 
35.  23  N.  W.  229 ;  Carlson  v.  Northwestern  Tel- 
eph.  Exchange  Co.  (1896)  63  Minn.  428,  65  N. 
W.  914. 
HlMoari. 

Long  v.  Pacific  R.  Co.  (1877)  05  Mo.  225; 
•Condon  v.  Missouri  P.  R.  Co.  (1883).  78  Mo. 
567  ;  Bowen  v.  Chicago,  B.  ft  K.  C.  R.  Co.  (1888) 
95  Mo.  268,  8  8.  W.  230 ;  Moore  v.  Wabash,  St 
Lu  ft  P.  R.  Co.  (1885)  65  Mo.  588;  Schaub  v. 
Hannibal  ft  St.  J.  R.  Co.  (1891)  106  Mo.  87,  16 
S.  W.  924  ;  Ilerdler  v.  Buck's  Stove  ft  Range  Co. 
(1896)  186  Mo.  3,  37  S.  W.  115;,Coonts  v.  Mis- 
souri P.  R.  Co.  (1894)  121  Mo.  652,  26  S.  W. 
4561. 
Hoataas. 

Kelley  v.  Cable  Co.   (1887)   7  Mont.  70,  14 
Tac.  633. 
Nebraska. 

Chicago,  B.  ft  Q.  R.  Co.  v.  Kellogg  (1898)  54 
Neb.  127,  74  N.  W.  454. 
"Kerr  Hampshire. 

Jacques  v.  Great  Falls  Mfg.  Co.    (1891)   66 
-X.  EI.  482,  13  L.  R.  A.  824,  22  Atl.  552. 
^ew  Jersey. 

Maber  v.  Thropp  (1896)  59  N.  J.  L.  186,  85 
Atl.  1057. 
Hew  Mexico. 

Cerrlllos  Coal  R.  Co.  v.  Deserant   (1807)   9 
H.  M.  41),  40  Pac.  807 ;  Following  Northern  P. 
K.  Co.  v.  Herbert  (1886)  116  U.  S.  642,  29  L.  ed. 
755,  6  Sup.  Ct.  Rep.  590. 
Hew  York. 

Fllke  v.  Boston  ft  A.  R.  Co.  (1873)  58  N.  T. 
549,  13  Am.  Rep.  545 :  Booth  v.  Boston  ft  A.  R. 
<Co.  (3878)  73  N.  Y.  38,  29  Am.  Rep.  97;  Hof- 
oagle  v.  New  York  C.  ft  H.  R.  R.  Co.  (1874)  55 
N.  Y.  608;  Benxlng  v.  Steinway  (1886)  101  N. 
"Y.  549,  5  N.  E.  449:  Corcoran  v.  Holbrook 
<1875)  59  N.  Y.  517,  17  Am.  Rep.  369 ;  Loughlln 
■v.  State  (1887)  105  N.  Y.  159,  11  N.  E.  871; 
Hanklns  v.  New  York,  L.  E.  ft  W.  R.  Co.  (1894) 
142  X.  Y.  416,  25  L.  R.  A.  396,  37  N.  E.  466; 
Crispin  v.  Babbitt  (1880)  81  N.  Y.  521,  37  Am. 
©4  L.  R.  A. 


Rep.  521 ;  Mann  v.  Delaware  ft  H.  Canal  CO. 
(1883)  91  N.  Y.  495. 
North  Carolina. 

Chesson  v.  John  L.  Roper  Lumber  Co.  (1806) 
118  K.  C.  59,  23  S.  E.  925. 
North  Dakota. 

Ell  v.  Northern  P.  R.  Co.  (1891)  1  N.  D.  886, 
12  L.  R.  A.  97,  48  N.  W.  222 ;  Cameron  v.  Great 
Northern  R.  Co.  (1898)  8  N.  D.  124,  77  N.  W. 
1016. 
Oregon. 

Anderson  v.  Bennett  (1888)  16  Or.  515,  19 
Pac.  765 ;  Mast  v.  Kern  (1898)  84  Or.  247,  54 
Pac.  950. 
Pennsylvania. 

Ross  v.  Walker  (1891)  189  Pa.  42,  21  Atl. 
157,  159;  Prescott  v.  Ball  Engine  Co.   (1896) 
170  Pa.  459,  35  Atl.  224 ;  Lebberlng  v.  Struth- 
ers  (1893)  157  Pa.  312,  27  Atl.  720. 
Rhode  Island. 

Mulvey  v.  Rhode  Island  Locomotive  Works 
(1883)  14  R.  I.  204;  Hanna  v.  Granger  (1894) 
18  R.  I.  507,  28  Atl.  659 ;  Dl  Marcho  v.  Build- 
ers Iron  Foundry  (1898)  18  R.  I.  514,  27  Atl. 
328,  28  Atl.  661. 
Sonth  Carolina. 

Jenkins  v.  Richmond  ft  D.  R.  Co.  (1893)  89  8. 
C.  507.  18  S.  E.  182  ;  Gunter  v.  Granlteville  Mfg. 
Co.  (1882)  18  8.  C.  270,  44  Am.  Rep.  573 ;  Car- 
ter v.  Oliver  Oil  Co.  (1891)  34  S.  C.  211,  13  8. 
E.  419 ;  Whaley  v.  Bartlett  (1894)  42  8.  C.  454, 
20  S.  fi.  746 ;  Wilson  v.  Charleston  ft  8.  R.  Co. 
'1807)  51  S.  C.  79,  28  8.  B.  91. 
Sonth  Dakota. 

Gates  v.  Chicago,  M.  ft  St  P.  R.  Co.  (1892) 
2  S.  D.  422,  50  N.  W.  907. 
Texas. 

Houston  ft  T.  C.  R.  Co.  v.  Marcelles  (1883) 
59  Tex.  334 :  Texas  ft  P.  R.  Co.  v.  O'Flel  (1890) 
78  Tex.  486,  15  8.  W.  33 :  Texas  ft  P.  R.  Co.  v. 
Kirk  (1884)  62  Tex.  227;  Galveston,  H.  ft  8. 
A.  R.  Co.  v.  Smith  (1890)  76  Tex.  611,  13  8.  W. 
562. 
Utah. 

Trlhay  v.  Brooklyn  Lead  Mln.  Co.   (1886)  4 
Utah.  468.  11  Pac.  612  ;  Chapman  v.  Southern  P. 
Co.  (1S95)  12  Utah,  30,  41  Pac.  551. 
Vermont. 

Davis  v.  Central  Vermont  R.  Co.   (1882)  55 
Vt.  84,  45  Am.  Rep.  590,  Overruling  Hard  v. 
Vermont  ft  C.  R.  Co.  (1860)  32  Vt.  473  ;  Houston 
v.  Brush  (1894)  66  Vt.  331,  29  Atl.  380. 
Vlrarlnla. 

Moon  v.  Richmond  ft  A.  R.  Co.  (1884)  78  Va. 
745,  49  Am.  Rep.  401 ;  Torlan  v.  Richmond  ft  A. 
R.  Co.  (1887)  84  Va.  192,  4  S.  E.  339;  Russell 
Creek  Coal  Co.  v.  Wells  (1898)  96  Va,  416,  81 
S.  E.  614 ;  Richmond  Granite  Co.  v.  Bailey 
(1896)  92  Va.  554,  24  S.  E.  232. 
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era,  4  Hughes,  102,  88  Fed.  773;  Hogon  v. 
Smith,  125  N.  Y.  774,  26  N.  E.  742;  Bums 
v.  Rennet t,  00  Cal.  363,  33  Pac.  016;  Pierce 
v.  Oliver,  18  Ind.  App.  87,  47  N.  E.  486; 
Northern  P.  R.  Co.  v.  Hambly,  164  U.  8. 
340,  38  L.  ed.  1000,  14  Sup.  Ct.  Rep.  083; 
Central  R.  Co.  v.  Keegan,  160  U.  S.  250,  40 
L.  ed.  418,  16  Sup.  Ct.  Rep.  260;  Northern 
P.  R.  Co.  v.  itoteram,  162  U.  S.  346,  40  L. 
ed.  004,  16  Sup.  Ct.  Rep.  843;  Texas  d  P.  R. 
Co.  v.  Rogers,  6  C.  C.  A.  403,  13  U.  S.  App. 
647,  57  Fed.  378;  Kelley  v.  Norcross,  121 
Mass.  508;  Benn  v.  tfutt,  65  Iowa,  407,  21 
N.  W.  700. 

The  liability  of  the  master  does  not  de- 
pend upon  the  grade  or  rank  of  the  em- 
ployee whose  negligence  causes  an  injury 
to  another  employee,  but  upon  the  character 
of  the  act  in  the  performance  of  which  the 
injury  arises. 


Crispin  v.  Babbitt,  81  N.  T.  516,  37  Amv 
Rep.  521;  Beesley  y.  F.  W.  Wheeler  &  Co- 
103  Mich.  106,  27  L.  R.  A.  266,  61  N.  W. 
668;  Wood,  Mast,  ft  S.  pp.  807-800. 

The  rule  that  the  employer  must  furnish 
his  employees  a  reasonably  safe  place  to- 
work  has  no  application  in  the  case  at  bar. 
In  this  case  the  employees  of  the  defendant 
were  employed  to  make  the  place  upon 
which  they  were  to  work. 

Bedford  Belt  R.  Co.  v.  Brown,  142  Ind. 
666,  42  N.  E.  350. 

Olsen  assisted  the  foreman  in  laying  the 
track  by  selecting  the  plank. 

Where  the  danger  is  equally  open  to  the- 
observation  of  both  the  master  and  the  serv- 
ant, both  are  upon  common  ground,  and  the- 
master  is  not  liable,  as  a  general  rule,  for 
resulting  injuries. 

EvansviUe  <£  R.  R.  Co.  v.  Henderson,  134 


WMfclmgrton. 

Ogle  v.  Jones  (1607)  16  Wash.  819,  47  Pac. 
747. 
West  Virginia. 

Jackson  v.  Norfolk  ft  W.  R.  Co.  (1897)  48  W. 
Va.  380,  46  L.  R.  A.  837.  27  8.  B.  278,  81  8.  B. 
256;  Cooper  v.  Pittsburgh,  C.  ft  St.  L.  R.  Co. 
(1884)  24  W.  Va.  87. 
Wisconsin. 

Brabblts  v.  Chicago  ft  N.  W.  R.  Co.  (1875)  38 
Wis.  280;  Hulehan  v.  Green  Bay,  W.  ft  St.  P. 
It.  Co.  (1887)  68  Wis.  520,  82  N.  W.  529 ;  Cad- 
den  y.  American  Steel  Barge  Co.  (1894)  88  Wis. 
409,  60  N.  W.  800 ;  McMahon  v.  Ida  Mln.  Co. 
(1897)  95  Wis.  308,  70  N.  W.  478. 

In  some  respect*  the  test  thus  furnished  has 
greatly  simplified  the  subject,  and  tempered  the 
harshness  of  the  doctrine  of  common  employ- 
ment. But,  on  the  other  hand,  it  has  created 
several  new  and  extremely  embarrassing  prob- 
lems, and  has  even,  by  being  treated  as  the  only 
admissible  gauge  of  liability,  operated  so  as  to 
narrow  the  servant's  rights  of  recovery. 

See  note  to  O'Nell  v.  Great  Northern  R.  Co. 
(1900:  Minn.)  51  L.  R.  A.  593-599. 

As  to  the  difficulty  which  is  frequently  expe- 
rienced in  distinguishing  between  the  cases  ref- 
erable to  this  conception  and  those  based  upon 
the  official  position  of  the  delinquent,  see  Id.  587. 

II.  Master  liable  for  any  negligence  tohich  in- 
volves the  breach  of  one  of  his  personal  du- 
ties. 

a.  Generally. 

The  principle  stated  In  the  preceding  subdivi- 
sion will,  In  the  first  place,  be  considered  under 
the  form  which  It  assumes  when  ft  Is  treated  as 
constituting  a  reason  for  excluding  the  defense 
of  common  employment. 

For  the  purposes  of  the  application  of  that 
principle  it -Is  assumed  that  an  Implied  incident 
of  the  contract  of  employment  Is  that  the  mas- 
ter undertakes,  as  regards  the  servant,  certain 
obligations  which  are  spoken  of  as  "personal" 
duties  (Schaub  v.  Hannibal  ft  St.  J.  R.  Co. 
(1891)  106  Mo.  87,  16  S.  W.  924)  :  "positive  du- 
ties" (Baltimore  ft  O.  R.  Co.  v.  Baugh  (1893) 
149  U.  S.  368,  37  L.  ed.  772.  13  Sup.  Ct.  Rep. 
914:  Hess  v.  Rosenthal  (1896)  160  111.  621,  48 
N.  E.  743)  ;  "personal,  positive"  duties  (Lewis 
v.  Selfert  (1887)  116  Pa.  628.  647,  11  Atl.  514)  ; 
"duties  which  the  master  owes  personally  and 
absolutely  to  his  servants"  (LIndvall  v.  Woods 
(1889)  41  Minn.  212.  4  L.  R.  A.  793,  42  N.  W. 
1020)  ;  "duties  which  a  master  owes,  as  such,  to 
a  servant  entering  his  employment"  (Northern 
P.  R.  Co.  v.  Peterson  (1896)  162  U.  S.  346, 
64  L.  R.  A. 


40  I*,  ed.  994,  16  Sup.  Ct.  Rep.  843)  ;  or  "abso- 
lute, personal,  duties"  (Minneapolis  v.  Lundia 
(1893)  7  C.  C.  A.  344, 19  U.  8.  App.  245,  58  Fed. 
525). 

The  existence  of  such  duties  being  predicated, 
it  follows,  as  a  necessary  corollary  from  the- 
quality  ascribed  to  them,  that  the  master  must, 
at  his  peril,  see  that  they  are  discharged  with, 
reasonable  care,  whether  he  undertakes  their 
performance  himself,  or  employs  an  agent  to* 
perform  them*  In  his  stead.  The  judicial  state- 
ments of  the  doctrine  thus  deduced  are  couched 
in  extremely  varied  phraseology,  but  may  be  con- 
veniently classified  under  a  few  main  groups. 
So  far  as  the  actual  liability  of  the  employer  la 
concerned,  it  is,  of  course,  quite  immaterial  from 
which  standpoint  the  position  of  the  inspector 
is  considered,  and,  as  might  be  expected,  a  court 
Is  apt  to  pass  from  one  form  of  expression  to  the- 
other  in  the  course  of  the  same  discussion.  They 
all  connote  the  conception  that,  of  the  duties  im- 
posed by  the  law  upon  an  employer,  "he  cannot 
relieve  himself  except  by  performance."  Atchi- 
son, T.  ft  S.  F.  R.  Co.  v.  Seeley  (1894)  54  Kaxu 
21,  37  Pac.  104. 

b.  Yariou*  forms  in  which  the  master's  respon- 
'  sibility  is  stated. 

In  one  group  of  statements  prominence  Is* 
given  to  the  conception  that  the  character  of 
the  negligent  act  is,  in  every  case,  the  test  of 
vice  prlncipalshlp.  The  question  turns  rather 
on  the  character  of  the  act  than  on  the  relation 
of  the  employees  to  each  other.  If  the  act  1» 
one  done  In  the  discharge  of  some  positive  duty 
of  the  master  to  the  servant,  then  negligence  ln> 
the  act  Is  the  negligence  of  the  master ;  but  if 
it  be  not  done  in  the  discharge  of  such  positive 
duty,  then  there  should  be  some  personal  wrong- 
on  the  part  of  the  employer  before  he  Is  held  li- 
able therefor.  Baltimore  ft  O.  R.  Co.  v.  Baugfe 
(1893)  149  U.  S.  368,  387,  87  L.  ed.  772,  781„ 
13  Sup.  Ct.  Rep.  914. 

Whether  the  master  Is  liable  for  the  negli- 
gence of  a  servant  intrusted  with  the  discharge 
of  one  of  the  absolute,  personal  duties  which 
the  law  imposes  on  him,  Is  determined  In  any 
given  case  by  the  nature  of  the  act  In  the  per- 
formance of  which  he  was  guilty  of  the  negli- 
gence. If  he  was  engaged  In  discharging  an  ab- 
solute duty  of  the  master,  the  latter  Is  liable : 
otherwise  he  Is  not.  Minneapolis  v.  Lundln* 
(1893)  7  C.  C.  A.  344,  19  U.  S.  App.  245,  5» 
Fed.  525. 

In  every  case  the  position  of  vice  principal 
must  be  determined  by  ascertaining  whether  the 
act  performed  or  duty  omitted  Is  one  the  doing 
of  which  Is  charged  upon  the  master  and  dele- 
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Ind.  606,  33  X.  E.  1021;  Abbitt  v.  Lake  Erie 
d  IF.  R.  Co.  150  Ind.  498,  50  N.  £.  729. 

-If  there  was  negligence  on  the  part  of  the 
foreman  in  the  use  of  this  plank,  there  was 
also  negligence  on  the  part  of  the  defendant 
01  sen,  who  helped  to  select  it. 

Texas  d  P.  R.  Co.  v.  Rogers,  6  C.  C.  A. 
403.  13  U.  S.  App.  547,  57  Fed.  378 ;  2  Bail- 
ey, Personal  Injuries,  Relating  to  Master  & 
Servant,  p.  1179,  fl  3472;  Boettger  v.  Scherpe 
<E  K.  Agri.  Iron  Co.  124  Mo.  87,  27  8.  W. 
466. 

The  defendant  is  not  liable  where  the  in- 
jury is  caused  by  a  latent  defect  which  can- 
not be  observed  by  ordinary  care  or  exami- 
nation. 

Bannon  v.  Sanden,  68  111.  App.  164;  12 
Am.  ft  Eng.  Enc.  Law,  p.  924,  note  3 ;  Wood, 
Mast.  ft  S.  §§  368,  382;  Sack  y.  Dolese,  137 
111.  132,  27  N.  E.  62;  Chicago,  R.  I.  d  P.  R. 


Co.  y.  Loner gany  118  111.  48,  7  N.  E.  55;  Il- 
linois C.  R.  Co.  v.  Sanders,  166  111.  278,  46- 
N.  E.  709;  Camp  Point  Mfg.  Co.  v.  Ballour 
71  111.  421. 

The  employer  is  required  to  exercise  only 
ordinary  care  in  furnishing  the  servant  rea- 
sonably safe  machinery  and  appliances  with 
which  to  work.  He  is  not  required  to  fur- 
nish machinery  and  appliances  of  the  best 
character,  or  that  are  absolutely  safe. 

Sack  y.  Dolese,  137  111.  132,  27  N.  E.  62 ; 
Chicago,  R.  I.  &  P.  R.  Co.  v.  Lonergan,  118- 
111.  48,  7  N.  E.  56;  Illinois  C.  R.  Co.  v.  San- 
ders, 16C  111.  278,  46  N.  E.  799;  Camp  Point 
Mfg.  Co.  v.  Ballou,  71  111.  421. 

Messrs.  A.  R.  Greenwood  and  Henry 
S.  Bobbins,  for  defendant  in  error: 

There  was  no  error  in  the  refusal  to  di- 
rect a  verdict  for  defendant. 

Phoenix  Mut.  L.  Ins.  Co.  v.  Doster,  106  U~ 


gated  to  the  servant  In  other  words,  whether 
the  servant  has  been  put  in  the  place  of  the  mas- 
ter as  to  the  particular  service  performed  or 
omitted.  If  he  has,  and  his  act  or  omission, 
while  In  that  particular  service,  Involves  a  duty 
owing  by  the  master  to  the  servant,  the  master 
ii  liable  for  Injury  resulting  from  such  act  or 
omission,  if  the  Injured  servant  Is  free  from 
negligence,  and  has  not  assumed  the  hazard. 
New  Pittsburgh  Coal  ft  Coke  Co.  v.  Peterson 
(1894)  136  Ind.  398,  36  N.  E.  7. 

Whenever  it  Is  sought  to  hold  the  master  lia- 
ble for  the  act  or  neglect  of  his  foreman,  the 
question  to  be  first  considered  is  whether  the 
negligence  complained  of  relates  to  anything 
which  it  was  the  duty  of  the  principal  to  do. 
If  it  does,  then  the  principal  Is  liable ;  for  he 
must  see  at  his  peril  that  his  own  obligations  to 
big  workmen  are  properly  discharged.  If  he  does 
not  he  is  not  liable;  for  all  his  workmen  are 
liable  to  each  other  for  the  consequences  of  their 
negligence,  respectively,  and  he  does  not  In- 
tare  them  against  each  other  by  the  mere  fact 
of  employing  them.  Ross  v.  Walker  (1890)  139 
Pa.  42,  21  Atl.  157,  159. 

The  test  as  to  whether  an  employee  Is  the  rep- 
resentative of  the  master  Is  not  whether  such 
employee  has  the  power  to  employ  or  discharge 
hands  or  to  purchase  ot  change  machinery,  for, 
while  these  are  some  of  the  duties  of  the  master, 
they  are  not  all  of  his  duties,  and  hence  an 
employee  who  is  not  Intrusted  with  either  of 
these  powers  may  still  be  the  representative  of 
the  master.  The  true  test  Is  whether  the  per- 
son In  question  Is  employed  to  do  any  of  the  du- 
ties of  the  master.  Gunter  v.  GranlteviUo  Mfg. 
Co.  (1882)  18  S.  C.  270,  44  Am.  Rep.  573. 

The  question  as  to  whether  the  relation  of  fel- 
low servants  exists  In  a  given  case  Is,  In  our 
opinion,  determined  by  an  Inquiry  Into  the  na- 
ture of  the  service  at  the  particular  time  in 
question.  It  at  the  time  the  offending  servant 
performed  the  act  by  which  another  servant 
was  injured,  he  was  In  the  performance  of  a 
duty  which  the  master  owed  to  his  servants,  he 
was  not  a  fellow  servant ;  for  the  rule  is  fun- 
damental that  the  master  cannot  rid  himself  of 
the  duty  he  owes  to  his  servants  by  delegating 
bis  authority  to  another,  and  if  he  attempts  to 
do  so,  the  person  to  whom  he  delegates  the 
power  to  act  is  a  vice  principal,  and  not  a  fel- 
low servant. 

On  the  other  hand,  if  at  the  time  of  the  al- 
leged negligence  the  servant  was  not  engaged  In 
the  performance  of  a  duty  which  the  master 
owed  to  his  servants,  but  was  In  the  discharge 
of  a  duty  which  the  servant  acting  owed  to  the 
Buster,  he  will  be  held  to  be  a  fellow  servant 
with  others  engaged  In  the  same  common  bust- 
WL.R.A. 


ness,  and  the  master  will  not  be  liable  for  any 
Injury  inflicted  upon  such  fellow  servant  by  rea- 
son of  his  negligence.  Justice  v.  Pennsylvania 
Co.  (1892)  130  Ind.  821,  30  N.  B.  803. 

A  railroad  corporation  may  bo  controlled  by 
competent,  watchful,  and  prudent  directors,  who- 
exercise  the  greatest  caution  in  the  selection  of 
a  superintendent  or  general  manager,  under 
whose  supervision  and  order  its  affairs  and  busi- 
ness, in  all  of  its  departments,  are  conducted. 
The  latter,  in  turn,  may  observe  the  same  cau- 
tion In  the  appointment  of  subordinates  at  the 
head  of  the  several  branches  or  departments 
of  the  company's  service.  But  the  obligation 
still  remains  to  provide  and  maintain,  in  suit- 
able condition,  the  machinery  and  apparatus  to- 
be  used  by  Its  employees, — an  obligation  the 
more  important,  and  the  degree  of  diligence  in 
its  performance  the  greater,  in  proportion  to 
the  dangers  which  may  be  encountered.  Those, 
at  least,  in  the  organisation  of  the  corporation, 
who  are  invested  with  controlling  or  superior 
authority  in  that  regard  represent  its  legal  per- 
sonality; their  negligence,  from  which  injury 
results.  Is  the  negligence  of  the  corporation. 
The  latter  cannot,  in  respect  of  such  matters, 
Interpose  between  it  and  the  servant,  who  has 
been  injured  without  fault  on  his  part,  the  per- 
sonal responsibility  of  an  agent  who,  in  exer- 
cising the  master's  authority,  has  violated  the 
duty  he  owes,  as  well  to  the  servant  as  to  the 
corporation.  Hough  v.  Texas  ft  P.  R.  Co. 
(1879)  100  U.  S.  213,  218,  26  L.  ed.  612,  615. 

In  another  group  of  statements  an  affirmation 
of  the  crucial  importance  of  the  character  of  the 
negligent  act  appears  in  connection  with  an  as- 
sertion that  the  rank,  title,  or  official  position 
of  the  offending  servant,  and  the  degree  of  con- 
trol exercised  by  him  over  the  plaintiff,  are  not 
material  factors  in  the  determination  of  the 
master's  liability. 

The  true  rule  is  to  hold  the  corporation  liable 
for  negligence  in  respect  to  such  acts  and  duties 
as  it  is  required  to  perform  as  master,  without 
regard  to  the  rank  or  title  of  the  agent  intrusted 
with  their  performance.  As  to  such  acts  the 
agent  occupies  the  place  of  the  corporation,  and 
the  latter  Is  liable  for  the  manner  in  which 
they  are  performed.  Flike  v.  Boston  ft  A.  R. 
Co.  (3873)  53  N.  Y.  549,  13  Am.  Rep.  545, 
Quoted  in  Crispin  v.  Babbitt  (1880)  81  N.  Y. 
521,  87  Am.  Rep.  521. 

In  Fuller  v.  Jewett  (1880)  80  N.  Y.  46,  36 
Am.  Rep.  575,  the  court,  after  citing  earlier 
cases,  proceeded  thus:  "We  understand  the 
principle  of  these  cases  to  be  that  acts  which 
the  master,  as  such,  Is  bound  to  perform  for 
the  safety  and  protection  of  his  employees  can* 
not  be  delegated  so  as  to  exonerate  the  former 
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S.  30,  27  L.  ed.  63,  1  Sup.  Ct.  Rep.  18 ;  Sioux 
<Jity  &  P.  R.  Co.  v.  Stout,  17  Wall.  657,  21 
L.  ed.  745;  Grand  Trunk  R.  Co.  v.  Ives,  141 
U.  S.  408,  36  L.  ed.  485,  12  Sup.  Gt.  Rep. 
€79;  Warner  v.  Baltimore  &  O.  R.  Co.  168 
U.  S.  339,  42  L.  ed.  491,  18  Sup.  Ct.  Rep. 
438;  Richmond  d  D.  R.  Co.  v.  Powers,  149 
U.  S.  43,  37  L.  ed.  642,  13  Sup.  Ct.  Rep. 
748. 

Hie  doctrine  of  fellow  servants  does  not 
preclude  recovery  by  defendant  in  error. 

Baltimore  d  0.  R.  Co.  v.  Baugh,  149  U. 
8.  368,  37  L.  ed.  772,  13  Sup.  Ct.  Rep.  914; 
Northern  P.  R.  Co.  v.  Peterson,  162  U.  S. 
346,  40  L.  ed.  994,  16  Sup.  Ct.  Rep.  843; 
New  England  R.  Co.  v.  Conroy,  175  U.  S. 
324,44  L.  ed.  182,  20  Sup.  Ct.  Rep.  85; 
Woods  v.  Lindvall,  1  C.  C.  A.  37,  4  U.  S. 
App.  49,  48  Fed.  62;  F.  C.  Austin  Mfg.  Co. 
v.  Johnson,  32  C.  C.  A.  309,  60  U.  S.  App. 


661,  89  Fed.  677;  Chicago  <£  A.  R.  Co.  r. 
Scanlan,  170  111.  106,  48  N.  £.  826;  Benzing 
v.  Steinway,  101  N.  Y.  547,  5  N.  E.  449; 
Cadden  v.  American  Steel  Barge  Co.  88  Wis. 
409,  60  N.  W.  800;  Arkerson  v.  Dennison, 
117  Mass.  407;  Brovan  v.  Todd,  46  App.  Div. 
546,  61  N.  Y.  Supp.  963;  Kelly  v.  Erie  Tel 
eg.  <£■  Teleph.  Co.  34  Mian.  321,  25  N.  W. 
706. 

There  was  no  error  in  the  admission  of  evi- 
dence. 

Johnston  v.  Jones,  1  Black,  209.  17  L.  ed. 
117;  Wills  v.  Russell,  100  U.  S.  621,  25  L. 
ed.  607. 

There  was  no  error  in  the  court's  charge 
to  the  jury. 

Sioux  City  d  P.  R.  Co.  v.  Stout,  17  Wall. 
064,  21  L.  ed.  749;  Oulf,  C.  d  S.  F.  R.  Co. 
v.  Ellis,  4  C.  C.  A.  454,  10  U.  S.  App.  640, 
54  Fed.  481;  Bradbury  v.  Lawrence,  91  Me. 


from  liability  to  a  servant  who  Is  Injured  by  the 
-omission  to  perform  the  act  or  duty,  or  by  its 
negligent  performance,  whether  the  nonfeasance 
or  misfeasance  Is  that  of  a  superior  officer, 
agent,  or  servant,  or  of  a  subordinate  or  Infer- 
ior agent  or  servant  to  whom  the  doing  of  the 
act.  or  the  performance  of  the  duty,  has  been 
•committed.  In  either  case,  In  respect  to  such 
act  or  duty,  the  servant  who  undertakes  or 
omits  to  perform  it  is  the  representative  of  the 
master,  and  not  a  mere  coservant  with  one  who 
-sustains  the  injury.  The  act  or  omission  is  the 
«ct  or  omission  of  the  master  irrespective  of  the 
grade  of  the  servant  whose  negligence  caused 
the  Injury,  or  of  the  fact  whether  It  was  or  was 
not  practicable  for  the  master  to  act  personally, 
-or  whether  he  did  or  did  not  do  all  that  he  per- 
•tonally  could  do  by  selecting  competent  servants, 
or  otherwise  to  secure  the  safety  of  his  employ- 
ees. It  is  sometimes  difficult  to  determine  what 
is  the  master's  duty,  within  the  rule.  But  when 
1t  is  ascertained  that  the  negligence  by  which 
an  employee  is  injured  relates  to  this  duty,  then 
there  is  no  middle  ground,  and  the  case  can- 
not be  determined  upon  any  distinction  founded 
upon  the  particular  grade,  office,  or  function  of 
the  negligent  servant  or  agent." 

The  true  test  whether  an  employee  occupies 
the  position  of  a  fellow  servant  to  another  em- 
ployee, or  Is  the  representative  of  the  master, 
Is  not  to  be  found  from  the  grade  or  rank  of 
the  offending  or  Injured  servant,  but  it  is  to  be 
•determined  by  the  character  of  the  act  being 
performed  by  the  offending  servant,  by  which 
another  employee  is  Injured :  or,  in  other  words, 
whether  the  person  whose  status  is  in  question 
Is  charged  with  the  performance  of  a  duty  which 
properly  belongs  to  the  master.  Schroeder  v. 
Flint  ft  P.  M.  R.  Co.  (1894)  103  Mich.  213,  29 
L.  R.  A.  321,  61  N.  W.  663. 

The  test  whether  or  not  an  employee  by  whose 
negligence  another  employee  was  injured  was 
-a  fellow  servant  of  the  latter  Is  not  "a  difference 
in  rank,  or  the  power  to  control  and  direct  or 
•discharge  from  service  the  employee  injured," 
"but  "whether  the  act  or  omission  resulting  in  in- 
jury Involved  a  duty  owing  by  the  master  to  the 
Injured  employee."  Robertson  v.  Chicago  ft  E. 
R.  Co.  (1696)  146  Ind.  486,  45  N.  E.  655. 

For  failure  or  negligence  in  the  discharge  of 
these  personal  duties  of  the  master  resulting  in 
Injury,  the  master  is  liable  whether  he  acts  in 
person  or  by  other  servants.  If  he  acts  by  serv- 
ants in  such  cases,  it  makes  no  difference  as  to 
the  grade  of  the  servant.  The  servant  is  identi- 
fied with  the  master.  The  master's  duties  are 
cast  upon  him,  and  for  his  default  the  master  is 
liable ;  and  In  these  cases  the  doctrine  of  "fellow 
-servants,"  so  called,  has  no  application  what- 
64  L.  R.  A. 


ever.     Schaub   v.    Hannibal    ft    St.    J.    R.    Co. 
(1891)  106  Mo.  87,  16  S.  W.  924. 

It  is  not  the  law  that  the  mere  fact  that  an 
appliance  furnished  by  the  master  to  bis  serv- 
ants to  be  used  by  them  in  the  prosecution  of 
their  work  has  been  constructed  by  one  who  has 
been  a  fellow  servant  engaged  in  the  same  kind 
of  work  with  the  servant  who  is  Injured  exoner- 
ates the  master  from  liability  from  the  conse- 
quences of  a  defectiveness  of  the  appliance.  On 
the  contrary,  the  law  is  that  the  duty  of  the 
master  to  furnish  reasonably  safe  tools,  ma- 
chines, and  appliances  to  his  servants,  to  be  used 
by  them  in  the  prosecution  of  the  work  assigned 
to  them,  Is  absolute  in  its  nature  and  personal 
to  the  master,  to  the  extent  of  using  due  care 
to  accomplish  the  end  named  As  this  duty  is 
personal  to  the  master,  it  is  entirely  Immaterial 
to  what  grade  of  servants  or  employees  he  dele- 
gates Its  performance.  He  may  delegate  it  to 
his  general  agent,  who  has  the  general  superin- 
tendence of  his  work  and  the  duty  of  employing 
and  discharging  hands,  and  the  entire  control 
over  their  movements  and  operations ;  or  he  may 
delegate  it  to  one  of  the  common  laborers  who 
are  to  use  the  appliance.  He  may  delegate  It 
to  a  trained  mechanic,  or  he  may  select  a  la- 
borer utterly  without  skill.  In  either  case,  as 
the  duty  is  personal  to  him,  he  becomes  respon- 
sible for  its  proper  performance  to  the  extent 
of  using  reasonable  care  and  diligence  to  the  end 
that  it  is  properly  performed.  In  any  of  these 
cases  the  particular  agent,  employee,  or  serv- 
ant, to  whom  he  delegates  this  duty,  becomes, 
for  that  reason,  and  as  to  it,  his  vice  principal, 
and  is  taken  out  of  the  category  of  fellow  serv- 
ants in  respect  of  any  other  servants  who  axe 
injured  through  the  defectiveness  of  the  appli- 
ance. Jones  v.  St.  Louis,  N.  ft  P.  Packet  Co. 
(1891)  43  Mo.  App.  398. 

For  other  examples  of  the  same  turn  of  ex- 
pression, see  Stockmeyer  v.  Reed  (1893)  55  Fed. 
259 ;  Hankins  v.  New  York,  L.  E.  ft  W.  R.  Co. 
(1894)  142  N.  T.  416,  25  L.  R.  A.  396,  37  N. 
E.  466;  Harrison  v.  Detroit,  L.  ft  N.  R.  Co. 
(1890)  79  Mich.  409,  7  L.  R.  A.  623,  44  N.  W. 
1034 :  Lindvall  v.  Woods  (1889)  41  Minn.  212, 
4  L.  R.  A.  793,  42  N.  W.  1020 ;  Carlson  v.  North- 
western Teleph.  Exchange  Co.  (1896)  63  Minn. 
428,  65  N.  W.  914  ;  Kerner  v.  Baltimore  ft  O.  S. 
W.  R.  Co.  (1897)  149  Ind.  21,  48  N.  E.  364  ; 
Capper  v.  Louisville,  E.  ft  St.  L.  R.  Co.  (1885) 
108  Ind.  305,  2  N.  E.  749:  Peirce  v.  Oliver 
(1897)  18  Ind.  App.  87,  47  N.  E.  485;  Jenkins 
v.  Richmond  ft  D.  R.  Co.  (1893)  39  S.  C.  507, 
18  8.  E.  182;  Galveston,  H.  ft  S.  A.  R.  Co.  v. 
Smith  (1890)  76  Tex.  611,  13  S.  W.  562;  Jack- 
son v.  Norfolk  ft  W.  R.  Co.  (1897)  43  W.  Va. 
380,  46  L.  R.  A.  337,  27  8.  E.  278,  31  S.  E.  258; 
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457,  40  Atl.  332 ;  McGarrahan  v.  Neto  York, 
N.  77.  d  H.  R.  Co.  171  Mass.  211,  50  N.  E. 
«10;  Rogers  v.  The  Marshal,  1  Wall.  644,  17 
L.  ed.  714;  Crew  v.  St.  Louis,  K.  d  N.  W. 
R.  Co.  20  Fed.  94;  Northern  P.  R.  Co.  v. 
Vharless,  2  C.  C.  A.  380,  7  U.  S.  App.  359,  51 
Fed.  579. 


Circuit   Judge,    delivered    the 
opinion  of  the  court: 

We  have  held  in  Reed  v.  Stookmeyer,  20 
C.  C.  A-  381,  34  U.  S.  App.  727,  74  Fed. 
186,  that  it  is  the  duty  of  the  master  to  use 
ordinary  care  to  furnish  appliances  reasona- 
bly safe  for  the  use  of  servants, — such  as, 
with  reasonable  care  on  his  part,  can  be 
used  without  danger  save  such  as  is  inci- 
dent to  the  business  in  which  such  instru- 
mentalities are  employed;  that  it  is  also  the 
duty  of  the  master  to  use  like  care  to  pro- 


vide a  safe  place  in  which  the  laborer  may 
perform  his  work,  and  to  keep  it  in  a  suita- 
ble condition.  These  duties  may  not  be 
foregone,  and,  when  delegated  to  be  per- 
formed by  another,  that  other  is  a  vice  prin- 
cipal, and  quoad  hoc  represents  the  princi- 
pal, so  that  his  act  is  the  act  of  the  princi- 
pal. That  other  may  have  a  dual  charac- 
ter,— vice  principal  with  respect  to  the  duty 
due  from  the  master  to  the  servant,  and  co- 
servant  with  respect  to  his  acts  as  a 
workman.  In  case  of  injury,  the  question 
of  the  liability  of  the  master  turns  rather 
on  the  character  of  the  act  than  on  the  rela- 
tions of  the  servants  to  each  other.  If  the 
act  is  in  the  discharge  of  some  positive  duty 
owing  by  the  master  to  the  servant,  then 
negligence  therein  is  the  negligence  of  the 
master;  otherwise,  there  should  be  personal 
wrong  on  the  part  of  the  master  to  render 


Kll  t.  Northern  P.  R.  Co.  (1891)  1  N.  D.  336, 
12  L.  B.  A.  97,  48  N.  W.  222 ;  Daves  v.  Southern 
P.  Co.  (1893)  98  Cal.  19,  32  Pac.  708,  Follow- 
ing Collier  v.  Stelnhart  (1875)  51  Cal.  116. 

In  another  group  of  statements  It  is  laid  down 
that  the  mere  employment  of  a  competent  per- 
son to  perform  the  doty  which  was  omitted  Is 
not  sufficient  to  absolve  the  master  from  respon- 
sibility. Van  Dueen  v.  Letelller  (1889)  78 
Mich.  492,  44  N.  W.  572. 

In  another  group  we  find  a  simple  affirmative 
of  the  representative  character  of  the  employee 
who  Is  Intrusted  with  the  performance  of  one 
of  the  nondelegable  duties. 

If,  Instead  of  personally  performing  these 
personal  obligations,  the  master  engages  another 
to  do  them  for  him,  he  is  liable  for  the  neglect 
of  that  other,  which,  In  such  case,  is  not  the 
neglect  of  a  fellow  servant,  no  matter  what  his 
position  as  to  other  matters,  bat  Is  the  neglect 
of  the  master  to  do  those  things  which  it  is 
the  duty  of  the  master  to  perform  as  such. 
Northern  P.  R.  Co.  v.  Peterson  (1896)  162  U.  8. 
346,  40  L.  ed.  994,  16  Sup.  Ct.  Rep.  843. 
*  If  a  person  employs  another  to  perform  a  duty 
which  he  would  have  to  discharge  if  another 
were  not  employed  to  do  It  for  him,  such  em- 
ployee, as  to  that  service,  stands  In  the  mas- 
ter's stead  with  relation  to  other  persona  Moore 
t.  Wabash,  St.  L.  ft  P.  R.  Co.  (1885)  85  Mo. 
588. 

At  common  law,  whenever  the  master  dele- 
gates to  any  officer,  servant,  agent,  or  employee, 
high  or  low,  the  performance  of  any  of  the  du- 
ties above  mentioned,  which  really  devolve  upon 
the  master  himself,  then  such  officer,  servant, 
agent,  or  employee  stands  In  the  place  of  the 
master,  and  becomes  a  substitute  for  the  mas- 
ter,— a  vice  principal, — and  the  master  Is  liable 
for  his  acts  or  his  negligence  to  the  same  ex- 
tent as  though  the  master  himself  had  per- 
formed .the  acts  or  was  guilty  of  the  negligence. • 
Atchison,  T.  ft  8.  F.  R.  Co.  v.  Moore  (1883) 
29  Kan.  632. 

It  Is  clear,  upon  principle,  that  where  the 
duty  rests  directly  on  the  master,  and  he  au- 
thorizes an  agent  or  servant  to  perform  that 
duty,  he  is  bound  to  answer  to  a  servant  Injured 
by  the  negligent  performance  of  the  duty.  In- 
diana Car  Co.  v.  Parker  (1885)   100  Ind.  181. 

One  who  is  plsced  in  charge  of  a  force  of  men, 
and  whom  duties  are  limited  to  carrying  on  the 
work  or  directing  it,  whether  actively  assisting 
therein  or  not,  and  who  Is  invested  with  no  au- 
thority, and  charged  with  no  duty,  In  furnish- 
ing places  or  appliances  for  the  work  or  In  the 
employment  or  retention  of  employees.  Is  him- 
self usually  a  mere  coemployee.  His  duties  re- 
quire him  to  use,  or  superintend  and  direct  the 
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using  of,  places  and  appliances  and  to  control  em- 
ployees furnished  by  the  master.  If.however.be 
Is  given  additional  authority,  and  is  charged  with 
the  duty  of  furnishing  places  to  work  and  ap- 
pliances for  the  work,  and  Is  authorized  to  em- 
ploy and  discharge  operatives,  he  is,  as  to  such 
things,  not  a  coemployee,  but  speaks  and  acts  as 
the  master.  Nail  v.  Louisville,  N.  A.  ft  C.  R.  Co. 
(1891)  129  Ind.  260,  28  N.  E.  183,  611. 

If  the  master  has  delegated  to  a  servant  or 
employee  the  care  and  management  of  the  entire 
business,  or  a  distinct  department  of  It,  the  sit- 
uation being  such  that  the  superior  servant  is 
charged  with  the  performance  of  duties  towards 
the  inferior  servant  which  the  law  inposes  upon 
the  master,  then  such  superior  servant  stands 
in  the  place  of  the  master,  and  the  rule  of  re- 
spondeat superior  applies.  Harrison  v.  Detroit, 
L.  ft  N.  R.  Co.  (1890)  79  Mich.  409,  7  L.  R.  A. 
623,  44  N.  W.  1034. 

Where  injuries  are  caused  by  negligence  of  a 
servant  who  is  charged  with  the  performance  of 
duties  which  by  law  it  is  incumbent  on  the  mas- 
ter to  perform,  In  legal  contemplation  his  neg- 
ligence Is  tbe  negligence  of  the  master.  Balti- 
more ft  O.  R.  Co.  v.  McKensle  (1885)  81  Va.  71. 

In  Riley  v.  West  Virginia  C.  ft  P.  R.  Co. 
(1885)  27  W.  Va.  145,  the  correct  rule  on  this 
subject,  as  deduced  from  the  more  recent  and 
better-considered  American  cases,  was  said  to 
have  been  that  stated  In  Wood  on  Master  ft 
Servant,  ft  438,  as  follows:  "Whenever  the 
master  delegates  to  another  the  performance  of 
a  duty  to  his  servants  which  the  master  has  Im- 
pliedly contracted  to  perform  In  person,  or 
which  rests  upon  him  as  an  absolute  duty,  he 
is  liable  for  the  manner  In  which  that  duty  is 
performed  by  the  middleman  whom  he  has  se- 
lected as  his  agent,  and,  to  the  extent  of  the  dis- 
charge of  those  duties  by  the  middleman,  he 
stands  In  the  place  of  the  master,.. but  as  to  all 
other  matters  he  Is  a  mere  coservant;  and  the 
question  is  not,  whether  the  master  reserved  any 
oversight  or  discretion  to  himself,  but  whether 
he  did  in  fact  clothe  the  middleman  with  power 
to  perform  his  duties  to  the  servant  Injured." 

See  also  Corcoran  v.  Holbrook  (1875)  59  N. 
Y.  517.  17  Am.  Rep.  869;  Loughlln  v.  State 
(1887)  105  N.  Y.  159,  11  N.  B.  371;  LIndvall  v. 
Woods  (1889)  41  Minn.  212,  4  L.  R.  A.  793,  42 
N.  W.  1020;  Mackey  v.  Baltimore  ft  P.  R.  Co. 
(1890)  8  Mackey,  282. 

In  another  group  of  statements  the  nondele- 
gable quality  of  the  master's  personal  duties 
Is  emphasized.  That  is  to  say :  "No  duty  re- 
quired of  him  [the  master]  for  the  safety  and 
protection  of  his  servants  can  be  transferred  so 
as  to  exonerate  him  from  such  liability."  North- 
ern P.  R.  Co.  v.  Herbert  (188")  116  U.  S.  643» 
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him  liable.  These  principles  we  understand 
to  Le  established  by  the  ruling  of  the  ulti- 
mate tribunal.  Baltimore  d  0.  R.  Co.  v. 
Baugh,  149  U.  S.  368,  37  L.  ed.  772,  13  Sup. 
Ct.  Rep.  914;  Central  R.  Co.  v.  Keegan,  160 
U.  S.  259.  40  L.  ed.  418,  16  Sup.  Ct.  Rep. 
269;  Northern  P.  R.  Co.  v.  Charles*,  162  U. 
S.  359,  40  L.  ed.  999,  16  Sup.  Ct.  Rep.  848 ; 
New  England  R.  Co.  v.  Conroyy  175  U.  S. 
323,  44  L.  ed.  181,  20  Sup.  Ct.  Rep.  86. 
This  duty  of  the  master  owing  to  the  serv- 
ant is  not  absolute,  but  relative,  measured 
by  the  nature  and  character  of  the  employ- 
ment and  the  nature  of  the  location  and  the 
sui'roundingB.  In  the  case  at  bar  the  work 
to  be  done  was  accompanied  by  danger  aris- 
ing, not  only  from  location,  but  from  the 
great  weight  to  be  supported.  In  furnish- 
ing plank  to  be  used  for  such  support,  the 
master  owed  to   the  servant  the   positive 


duty  of  furnishing  material  reasonably  fit. 
for  the  purposes  of  the  contemplated  use. 
In  the  reasonable  discharge  of  his  duty  he 
should  ascertain  if  the  plank  furnished  were- 
reasonably  sufficient  to  bear  the  weight  to 
which  they  were  to  be  subjected.  That  was- 
matter  of  technical  knowledge  and  experi- 
ence, which  could  not  be  left  to  the  judg- 
ment of  a  common  laborer.  It  was  also  the- 
duty  of  the  master  to  have  proper  inspection* 
of  the  lumber  furnished,  to  ascertain  its- 
soundness,  for  upon  that  depended  its  break- 
ing strength  and  its  ability  to  sustain  the 
ordinary  working  strain  to  which  it  would 
be  subjected.  It  was  incumbent  upon  the- 
master,  under  the  circumstances  of  fchiev 
case,  and  in  view  of  the  peculiar  defective- 
ness of  the  plank  that  broke,  to  have  shown 
that  such  inspection  was  had  before  the  em- 
ployment of  the  material  in  work  in  which 


29  L.  ed.  755,  6  Sup.  Ct.  Rep.  590,  Affirming 
(1882  j  3  Dak.  38,  13  N.  W.  849. 

The  nonfulfllment  of  a  positive  duty  cannot 
be  excused  by  the  delegation  of  its  performance 
to  another.  Pennsylvania  R.  Co.  v.  La  Rue 
(1897)  27  C.  C.  A*  363,  55  U.  S.  App.  20,  81 
Fed.  148. 

An  employer  is  not  relieved  from  responsibil- 
ity to  an  employee  who  has  been  Injured  in  con- 
sequence of  his  failure  to  make  the  working 
place  reasonably  safe,  by  proof  that  he  employed 
a  competent  superintendent  or  foreman,  sup- 
plied him  with  necessary  appliances,  and  gave 
him  all  needful  instructions  for  the  purpose. 
Baird  v.  Reilly  (1899)  35  C.  C.  A.  78,  68  U.  8. 
App.  157,  92  Fed.  884. 

No  duty  belonging  to  the  master  to  perform 
for  the  safety  and  protection  of  his  servants  can 
be  delegated  to  any  servant  of  any  grade,  so  as 
to  exonerate  the  servant  from  responsibility  to 
a  coservant  who  has  been  injured  by  its  non- 
performance. Mann  v.  Delaware  ft  H.  Canal  Co. 
(1883)  91  N..Y.  495. 

A  master  is  never  exonerated  by  the  negligent 
omission  of  subordinates  to  perform  duties 
which  are  imposed  on  him  In  his  character  as 
master,  resulting  in  Injury  to  his  employees. 
Bailey  v.  Rome,  W.  ft  O.  R.  Co.  (1893)  139  N. 
Y.  302,  34  N.  E.  918. 

In  Ford  v.  Lake  8hore  ft  M.  S.  R.  Co.  (1891) 
124  N.  Y.  493,  12  L.  R.  A.  454,  26  N.  E.  1101, 
tLe  court,  after  stating  that  a  want  of  care  on 
the  master's  part  may  appear  from  various  dere- 
lictions of  specific  duties,  said  :  "These  are  the 
master's  duties,  and  responsibility  cannot  be 
evaded  by  their  delegation  to  agents.  As  to 
such  acts  the  agent  occupies  the  master's  place, 
and  the  latter  Is  deemed  present  and  liable  for 
the  manner  in  which  they  are  performed." 

The  duty  of  the  master  to  exercise  reasonable 
care  that  the  machinery,  appliances,  and  place 
to  work  supplied  to  the  servant  are  reasonably 
safe  Is  personal,  and  cannot  be  delegated  to  an- 
other so  as  to  relieve  the  master  from  liability 
for  its  nonperformance.  Edward  Hines  Lumber 
Co.  v.  Ligas  (1698)  172  111.  315,  50  N.  E.  225, 
Affirming  (1897)  68  111.  App.  523. 

The  master  "cannot  avoid  the  liability  by  de- 
puting another  to  perform  these  duties  In  his 
stead."  Brown  v.  Winona  ft  St.  P.  R.  Co. 
(1880)  27  Minn.  162,  38  Am.  Rep.  285,  6  N.  W. 
484. 

While  the  master  may  delegate  the  [i.  e.,  a 
personal]  duty  to  other  employees,  he  cannot 
thereby  escape  liability  for  its  nonperformance. 
Cadden  v.  American  Steel  Barge  Co.  (1894)  68 
Wis.  409,  60  N.  W.  800. 

Similarly  the  courts  have  spoken  of  an  "obli- 
gation not  satisfied  by  devolving  it  upon  a  sub- 
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ordinate."     Baird  v.  Reilly  (1899)  35  C.  C.  A. 
78.  68  U.  S.  App.  157,  92  Fed.  884. 

Of  "duties  to  those  serving  him  which  he  can- 
not devest  himself  of  by  any  delegation  to  oth- 
ers." Indiana  Car  Co.  v.  Parker  (1885)  10O 
Ind.  181,  quoting  from  an  essay  by  Judge  Cooley 
in  2  Southern  Law  Review,  N.  S.  114  (p.  123). 

Of  "a  duty  which  the  master  cannot  rid  him- 
self of  by  casting  it  upon  an  agent,  officer,  or- 
servant  employed  by  htm."  Indiana  Car  Co.  v. 
Parker  (1885)  100  Ind.  181. 

Of  "duties  of  which  the  master  cannot  relieve- 
hlmself  by  any  delegation."  Qulncy  Mln.  Co. 
v.  Kltts  (1879)  42  Mich.  34,  8  N.  W.  240. 

Of  "a  primary  duty  of  which  the  master  can- 
not relieve  himself  by  clothing  some  general- 
agent  with  the  power,  and  charging  him  with* 
the  duty,  of  making  performance  for  him." 
Tierney  v.  Minneapolis  ft  St.  L.  R.  Co.  (1883> 
33  Minn.  811,  53  Am.  Rep.  35,  23  N.  W.  229. 

For  other  examples  of  the  same  form  of  state- 
ment, see  the  following  cases :  Comben  v.  Belle- 
ville Stone  Co.  (1896)  59  N.  J.  L.  226,  36  Atl. 
473 ;  Indiana  Car  Co.  v.  Parker  (1885)  100  Ind. 
181 ;  Brazil  Block  Coal  Co.  v.  Young  (1889)  11T 
Ind.  520,  20  N.  E.  423 ;  Johnson  v.  Chesapeake* 
&  O.  R.  Co.  (1692)  30  W.  Va.  73,  14  S.  E.  432 ; 
Van  Steenburgh  v.  Thornton  (1895)  58  N.  J.  L. 
160.  33  Atl.  880;  Benslng  v.  Steinway  (1886)- 
101  N.  Y.  549,  5  N.  E.  449 ;  Union  P.  R.  Co.  v. 
Daniels  (1894)  152  U.  S.  684.  sub  nom.  Union* 
P.  R.  Co.  v.  Snyder,  38  L.  ed.  597,  14  Sup.  Ct. 
Rep.  756,  Affirming  (1890)  6  Utah,  357,  23  Pac. 
762;  Chicago  Q.  W.  R.  Co.  v.  Healy  (1898)  SO 
C.  C.  A.  11,  57  U.  S.  App.  513,  86  Fed.  245; 
Pike  v.  Chicago  ft  A.  R.  Co.  (1890)  41  Fed.  95  ; 
Smith  v.  Hillside  Coal  &  I.  Co.  (1898)  186  Pa. 
28,  40  Atl.  287 ;  Balhofl  v.  Michigan  C.  R.  Co. 
(1S95)  106  Mich.  606,  65  N.  W.  592 ;  Carlson  v. 
Northwestern  Teleph.  Exchange  Co.  (1896)  63- 
Minn.  428,  65  N.  W.  914  ;  Donnelly  v.  San  Fran- 
cisco Bridge  Co.  (1897)  117  Cal.  417,  49  Pac. 
559:  Addtcks  v.  Chrlstoph  (1899)  62  N.  J.  L. 
786,  43  Atl.  196 ;  Galveston,  H.  ft  S.  A.  R.  Co. 
v.  Smith  (1890)  76  Tex.  611,  13  S.  W.  562. 

In  another  group  of  statements  the  lan- 
guage takes  the  shape  of  a  declaration  that  co- 
service  will  not  defeat  the  action,  where  the  de- 
linquent was  discharging  one  of  the  personal1 
duties  of  the  master. 

If  an  employee  sustains  an  Injury  through  the* 
negligence  of  a  coemployee,  while  such  coem- 
ployee  Is  performing  the  duties  of  the  master, 
the  master  cannot  defeat  his  recovery  on  the* 
ground  that  they  are  fellow  servant  a  Wilson 
v.  Charleston  ft  S.  R.  Co.  (1896)  51  8.  C.  79,  28- 
S.  E.  91. 

The  negligence  of  a  fellow  servant  or  coem- 
ployee, acting  as  such,  will  not  authorise  a  re- 
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life  wis  at  itake  ft  the  material  was  defect- 
ive. So  far  as  the  record  discloses,  no  such 
inspection  was  had.  The  plank  in  question 
had  a  curl  in  the  grain  of  the  wood  at  the 
point  where  it  broke,  rendering  it  wholly 
unlit  to  support  the  weight  placed  upon  it. 
Mr.  Modjeski,  a  witness  for  the  plaintiff  in 
•error,  and  a  consulting  engineer  of  consider- 
able experience,  states,  with  reference  to  the 
•defective  plank,  a  portion  of  which  was  pro- 
duced as  an  exhibit:  "The  curl  would  very 
much  diminish  the  strain  the  board  would 
bear.  It  is  curled  on  both  edges.  It  looks 
as  though  the  fiber  was  discontinued  entirely." 
He  further  asserted  that  ordinarily  the  defect 
or  curl  would  probably  pass  unnoticed ;  that 
he  did  not  think  a  foreman  in  constructing 
the  false  work  for  the  bridge  would  notice 
the  defect;  that  there  was  a  break  in  the 
plank  which  could  be  seen  by  close  observa- 


tion; that  the  defect  might  be  observed  by 
close  inspection;  that  "I  think  that  a  man 
whose  business  it  was  to  construct  scaffold- 
ing upon  which  the  lives  of  men  depended, 
and  whose  duty  it  was  to  see  that  he  got 
sound  lumber,  would  see  the  curl  of  the  lum- 
ber with  the  naked  eye."  The  engineer  of 
the  bridge  company  testified  that  a  man  of 
ordinary  care  would  very  likely  not  have  ob- 
served the  defect,  although  "it  is  a  question 
hard  to  answer,  unless  you  have  it  all  here" 
(referring  to  the  fact  that  but  part  of  the 
broken  plank  had  been  produced) ;  that 
planks  sometimes  have  such  defects  that 
cannot  be  observed  except  upon  careful  in- 
spection. If  the  duty  of  inspection  was 
delegated  to  the  foreman  in  charge  of  the 
work,  it  was  not  performed.  He  instructed 
common  laborers  to  select  the  Blank,  and  to 
pick  out  the  best.    Such  selection,  however, 


•covery  In  any  case,  although  the  fellow  servant 
or  coemployee  may  be  a  superior  officer,  an 
agent  or  a  foreman ;  but,  If  the  superior  agent 
Is  charged  with  the  performance  of  the  master's 
dnty,  then,  in  so  far  as  that  duty  is  concerned, 
his  acts  and  his  negligence  are  the  acts  and  the 
negligence  of  the  master,  and  not  simply  those 
of  a  coemployee  or  fellow  servant.  Krueger  v. 
Louisville,  K.  A.  ft  C.  R.  Co.  (1887)  111  Ind.  52, 
11  N.  S.  957.  Compare  Stucke  v.  Orleans  R.  Co. 
(1898)  60  La.  Ann.  188,  28  So.  842. 

The  elementary  conception  underlying  this 
form  of 'statement  Is  observable  In  the  declara- 
tion that  a  servant  does  not  assume  the  risks 
of  negligent  acts  of  this  class  on  the  part  of  the 
Injured  servant.  Monmouth  M In.  ft  Mfg.  Co.  v. 
Erling  (1894)  148  III.  621,  86  N.  B.  117,  Affirm- 
ing (1892)  45  111.  App.  411. 

Commenting  upon  the  last  two  of  these  alter- 
native modes  of  statement  in  Rogers  v.  Ludlow 
Mfg.  Co.  (1887)  144  Mass.  201,  59  Am.  Rep.  68, 
11  N.  B.  77,  the  court  said :  "As  a  corporation 
must  act  by  natural  persons,  and  as  all  large 
•corporations  carry  on  their  business  by  means 
of  servants  of  different  grades,  It  Is  manifest 
that,  if  it  Is  held  that  these  are  all  fellow  serv- 
ants, and  that  the  corporation  can  delegate  the 
whole  duty  of  hiring  and  superintending  Its 
servants,  and  of  providing  Its  machinery  and  of 
keeping  It  In  repair,  to  one  or  more  principal 
eerrants,  such  as  superintendents  or  managers, 
the  corporation  may  escape  all  responsibility  for 
injnrlea  caused  by  defective  machinery,  except 
in  the  few  cases  where  it  can  be  shown  that 
these  principal  servants  were  Incompetent,  or 
that  the  directors  of  the  corporation,  or  its  prin- 
cipal officers,  knew  thst  the  subordinate  serv- 
ants were  Incompetent,  or  that  the  machinery 
need  was  defective.  To  avoid  this  result,  some 
courts  have  held  that  superintendents  or  man- 
agers are  not  fellow  servants  with  the  men  em- 
ployed to  work  under  them,  or  that  servants  em- 
ployed In  one  department  of  the  business  are  not 
fellow  servants  with  those  employed  In  another. 
Other  courts  have  held  that  they  are  all  fellow 
servants,  but  that  the  master  cannot  avoid  his  ob- 
ligation to  see  to  it  that  reasonable  care  shall  be 
exercised  In  procuring  suitable  machinery*  In  keep- 
ing It  In  repair,  and  In  hiring  and  retaining  compe- 
tent servants,  by  employing  a  servant  to  do  these 
things  for  him ;  and  that,  if  he  does  employ  a 
eervant  for  this  purpose,  and  the  servant  does 
not  use  due  care,  the  master  is  responsible." 

«.  Subsidiary  coneequcncee   deduced   from   the 

general  principle. 

From  the  principle  that  the  master's  liability 
Is  a  peremptory  Inference  of  law,  when  the  evl- 
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dence  shows  that  the  injury  was  caused  by  a 
violation  of  one  of  his  nondelegable  duties,  sev- 
eral consequences  follow : 

If  a  master  has  no  representative  to  discharge 
the  nondelegable  duties  which  he  does  not  un- 
dertake to  discharge  In  person,  he  is  no  less  cul- 
pable than  where  the  representative  actually  ap- 
pointed for  that  purpose  performs  his  functions 
negligently.  Wilson  v.  Wllllmantlc  Linen  Co. 
(1888)  50  Conn.  488,  47  Am.  Rep.  653;  Prescott 
v.  J.  Ottnan  Lithographing  Co.  (1897)  20  App. 
Dlv.  897,  46  N.  Y.  Supp.  812. 

The  master  Is  none  the  less  responsible  be- 
cause, he  did  not  know  that  his  agent  was  habit- 
ually careless  and  unfit  for  his  position.  Whaley 
v.  Bartlett  (1894)  42  8.  C.  454,  20  8.  E.  745. 

The  mere  fact  that  a  vice  principal  had  given 
orders  which,  If  they  had  been  executed,  would 
have  averted  the  catastrophe  from  which  injury 
resulted,  will  not  discharge  his  employer  from 
liability.  Empty  orders  will  not  suffice.  Mat- 
tise  v.  Consumers'  Ice  Mfg.  Co.  (1894)  46  La. 
Ann.  1585,  16  So.  400. 

"All  the  cases,"  said  the  court  In  Wilson  v. 
Wllllmantlc  Linen  Co.  (1888)  50  Conn.  433,  47 
Am.  Rep.  568  (appliance  left  Incomplete),  "hold 
that  It  is  not  enough  for  the  master  to  order 
safe  machinery  to  be  constructed,  but  he  must 
exercise  reasonable  care  to  see  that  the  machin- 
ery is  In  fact  safe  after  the  order  has  been  exe- 
cuted. It  would  be  an  easy  matter  for  a  master 
to  escape  liability  If  an  order  to  construct  safe 
machinery  would  be  sufficient.  That  would  be 
equivalent  to  exculpating  him  entirely  from  all 
liability  In  this  regard." 

Compare  also  Fllke  v.  Boston  ft  A.  R.  Co. 
(1878)  58  N.  Y.  549,  18  Am.  Rep.  545,  where  a 
brakeman,  who  had  been  hired  to  fill  a  vacancy, 
did  not  arrive,  and  the  train  was  sent  out  with 
an  insufficient  number  of  hands.  See  III.  i, 
infra;  Anderson  v.  Michigan  C.  R.  Co.  (1895) 
107  Mich.  591,  66  N.  W.  585  (assistant  road- 
master  sent  section  foreman  to  repair  defective 
track,  but  did  not  see  that  his  orders  had  been 
carried  out  properly)  ;  Galasso  v.  National  S.  S. 
Co.  (189S)  27  App.  Div.  169,  50  N.  T.  Supp. 
417,  Rehearing  denied  In  61  N.  Y.  Supp.  136; 
Fuller  v.  Jewett  (1880)  80  N.  Y.  46,  36  Am. 
Rep.  575,  Affirming  s.  c.  eub  nam.  Stevenson  v. 
Jewett  (1878)  16  Hun,  210  (here  It  was  ex- 
pressly said  by  the  court  of  appeals  that  the  su- 
perintendent of  repairs  was  not  negligent,  as 
he  had  given  proper  orders,  and  the  Immediate 
cause  of  the  injury  was  the  failure  of  the  me- 
chanics to  do  their  work  properly)  ;  McXamara 
v.  Brooklyn  City  R.  Co.  (1895)  11  Misc.  667,  32 
N.  Y.  Supp.  913;  Martel  v.  Ross  (1899)  Rap. 
Jud.  Quebec,  16  C.  S.  118. 

The  fact  that  the  delinquent  was  not  the  solo 
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is  not  the  inspection  which  duty  to  the  serv- 
ant required.  The  common  laborer  might 
form  some  judgment  between  two  sticks  of 
timber,  and  select  the  better  one  as  they  ap- 
peared to  his  uninformed  and  inexperienced 
mind;  but  he  could  not  discover  that  which 
required  for  its  ascertainment  technical 
knowledge  of  woods  and  the  ripened  judg- 
ment of  an  expert.  There  is  no  evidence  of 
inspection  by  principal  or  by  vice  principal; 
and,  failing  therein,  the  master  is  chargea- 
ble with  knowledge  of  such  defects  as  would 
have  been  ascertained  by  proper  inspection 
by  a  competent  person.  The  evidence  pro- 
duced by  the  master  renders  it  probable  that 
proper  inspection  would  have  discovered 
the  defect.  It  was  a  question  to  be  submit- 
ted to  the  jury  whether  the  duty  of  inspec- 
tion and  the  duty  to  furnish  suitable  mate- 
rial  had  been   performed.    The  request  to 


direct  a  verdict  was  therefore  properly  over- 
ruled. 

The  plaintiff  in  error  preferred  three  re- 
quests to  charge  the  jury,  which  are  sub- 
stantially to  the  effect  that,  if  the  bridge 
company  had  furnished  an  abundance  of 
suitable  material  and  appliances  from 
which  the  foreman  and  other  workmen  en- 
gaged in  the  construction  of  the  bridge  could 
select  such  as  was  needed  for  the  several 
parts  of  the  temporary  structure,  then  the 
defendant  had  performed  its  duty,  and  is 
not  liable  for  any  mistake  in  judgment  by* 
the  foreman  or  other  servants  in  the  selec- 
tion of  suitable  material  out  of  the  mass, 
provided  for  use,  although  the  plank  in 
question  was  defective.  There  is  one  objec- 
tion common  to  the  three  requests  which 
renders  them  improper.  Each  of  them  ex- 
cludes the  question  of  the  duty  of  the  de- 


person  to  whom  the  performance  of  a  nondele- 
gable duty  was  intrusted  as  respects  the  plain- 
tiff will  not  avail  the  master.  Cole  Bros.  v. 
Wood  (1894)  11  Ind.  App.  37,  36  N.  E.  1074 
(the  court  remarked  that  the  master  "cannot 
shield  himself  from  liability  by  dividing  his  du- 
ties and  laying  them  on  various  subordinates*'). 

The  foreman  of  the  shop  of  a  railway  com- 
pany is  no  more  a  fellow  servant  of  a  watchman 
injured  by  the  explosion  of  a  defective  boiler 
than  is  the  master  mechanic  who  has  general 
supervision  of  the  repairs.  "Each  within  his 
sphere  Is  the  agent  of  the  company."  St.  Louis, 
I.  M.  ft  8.  R.  Co.  v.  Harper  (1884)  44  Ark.  524. 

Similarly,  In  Brabblts  v.  Chicago  ft  N.  W.  R. 
Co.  (1875)  38  Wis.  280,  the  contention  was  re- 
jected that  the  defendant,  although  it  might 
have  been  held  liable  if  the  nonrepair  of  the  de- 
fective engine  which  caused  the  injury  had  been 
due  to  the  negligence  of  its  master  mechanic, 
could  not  be  required  to  answer  for  similar  neg- 
ligence on  the  part  of  the  shop  foreman.  "Each 
In  his  sphere,"  said  the  court,  "was  the  agent 
of  the  defendant,  charged  with  the  performance 
of  certain  duties  which  the  latter  owed  to  the 
public  and  to  its  servants,  and,  on  principle,  it 
seems  quite  immaterial  that  one  of  them  was 
subordinate  to  the  other,  or  that  he  operated  in 
a  narrower  field.  The  relations  between  them 
were  not  unlike  those  usually  existing  between 
the  master  mechanic  and  general  manager  or 
superintendent,  or  between  the  latter  and  the 
board  of  directors.  The  functions  of  a  rail- 
way company  must  be  performed  by  numerous 
servants  or  employees,  and  among  these  there 
must  necessarily  be  a  gradation  of  authority,  ar- 
ranged with  reference  to  the  business  of  the 
company.  Where  two  of  these  are  charged  with 
the  same  duty,  no  good  reason  is  perceived  why 
the  company  should  be  held  liable  for  the.  fail- 
ure of  one  to  perform  such  duty,  and  not  for 
the  failure  of  the  other.  In  this  case  the  mas- 
ter mechanic  and  foreman  were  each  charged 
with  the  duty  of  causing  all  defective  engines 
to  be  repaired ;  and  the  failure  of  either  to  do 
so.  after  notice  that  an  engine  is  out  of  repair 
and  unsafe.  Is  negligence.  On  what  principle 
can  It  be  successfully  maintained  that  the  fail- 
ure of  the  master  mechanic  to  do  so  is  to  be  im- 
puted to  the  defendant  as  negligence,  while  the 
same  failure  by  the  foreman  is  his  own  negli- 
gence, and  not  that  of  the  defendant?  I  con- 
fess my  inability  to  answer  the  question.  .  .  . 
It  would  be  monstrous  to  allow  the  defendant 
to  relieve  itself  from  all  liability  for  a  breach 
of  that  duty  by  simply  charging  one  of  its  in- 
ferior officers  or  servants  with  Its  performance. 
We  hold,  therefore,  that  the  instruction  was  cor- 
rect,— that  notice  to  the  foreman  was  notice  to 
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the  defendant ;  that  the  negligence  of  the  fore- 
man was  the  negligence  of  the  defendant ;  and 
that  the  latter  is  liable  to  the  plaintiff  for  the 
Injuries  received  by  him  because  of  such  negli- 
gence." 

The  nondtscharge  of  a  personal  duty  is  not  ex- 
cused by  proof  that  the  <naster  enunciated  a  rule 
requiring  employees  to  make  a  personal  examin- 
ation of  appliances  before  trusting  them.  Bailey 
v.  Rome,  W.  ft  O.  R.  Co.  (1893)  139  N.  T.  302. 
34  N.  E.  918 ;  Bookrum  v.  Galveston,  H.  ft  8.  A. 
R.  Co.  (1900;  Tex.  Civ.  App.)  57  S.  W.  919. 

A  custom  to  perform  a  personal  duty  .through 
the  agency  of  fellow  servants  Is  equally  ineffec- 
tual to  shield  the  master,  If  It  is  neglected. 
Donnelly  v.  Booth  Bros,  ft  H.  I.  Granite  Co. 
(1897)  90  Me.  110,  87  Atl.  874. 

In  Boelter  v.  Ross  Lumber  Co.  (1899)  10& 
Wis.  324,  79  N.  W.  243,  a  servant  was  held  not 
to  be  precluded  from  recovering  for  an  injury 
sustained  through  the  giving  way  of  a  wheel  of 
the  loaded  wagon  on  which  he  was  riding,  due 
to  the  negligence  of  a  fellow  servant  who  failed 
to  observe  a  custom  that  the  teamsters  should 
look  after  their  own  wagons. 

See,  however,  VII.  infra. 

As  to  the  effect  of  delegating  personal  duties. 
to  an  Independent  contractor,  see  II.  h,  infra. 

d.  Rationale  of  the  doctrine  of  nondelegable  tftt- 

tie». 

The  establishment  of  the  above  doctrine  has. 
undoubtedly  been  brought  about  by  a  recognition 
of  the  fact  that,  unless  the  master's  liability 
for  the  acts  of  a  vice  principal  were  admitted, 
the  rule  that  dangers  caused  by  the  master's 
negligence  are  not  among  those  assumed  by  the 
servant  would  be  rendered  nugatory. 

In  Snow  v.  Housatonlc  R.  Co.  (1804)  8  Allen, 
441,  85  Am.  Dec  720,  it  was  urged  by  the  coun- 
sel for  the  defendant  that  the  omission  to  repair 
the  defect  which  occasioned  the  injury  was  the 
result  of  the  negligence  of  the  person  whose 
duty  it  was  to  oee  that  certain  planks  across  the 
highway  were  kept  in  a  safe  and  proper  condi- 
tion, and  that  the  accident  was  therefore  caused 
by  the  carelessness  of  a  fellow  servant.    The  an- 
swer of  the  court  to  this  contention  was  as  fol- 
lows :     "This  argument  leaves  out  of  sight  the 
real  ground  on  which  the  liability  of  the  defend- 
ant rests.  If  the  argument  is  well  founded,  then 
It  would  follow  that,  as  a  corporation  can  act 
only  by  agents  or  servants.  It  would  escape  all 
responsibility  for  every  species  of  injury  caused, 
by  defective  machinery  and  apparatus,  or  badly 
constructed  tracks,  or  Insufficient  bridges,  and 
other  similar  causes.     So,  an  individual  could 
avail  himself  of  a  similar  immunity,  if  he  con- 


1901. 


Lafayettb  Bridge  Co.  y.  Olsbn. 


47 


fendant  in  a  work  of  this  character  to  have 
proper  inspection  of  the  lumber  furnished. 
It  is  not  sufficient  discharge  of  the  master's 
duty  that  sufficient  good  material  should  be 
mingled  with  bad  material  in  a  common 
mass.  As  we  have  pointed  out,  the  duty  of 
inspection  could  not  be  put  aside  or  dele- 
gated for  performance  to  ignorant  and  inex- 
perienced men.  If  the  defect  were  obvious, 
the  master  failed  in  duty  in  permitting  the 
use  of  the  defective  plank.  If  proper  in- 
spection would  have  disclosed  the  defect,  al- 
though it  was  not  apparent  to  the  unedu- 
cated eve,  there  is  imputed  to  the  master 
knowledge  of  that  which  a  proper  inspection 
would  have  furnished.  If  the  defect  were 
latent,  and  not  discoverable  upon  proper 
inspection,  the  master  would  not  be  respon- 
sible, for  his  failure  to  inspect  worked  no 
harm.    The  requests  to  charge  wholly  ig- 


nored this  duty  of  the  master,  and  their  re- 
jection is  therefore  unavailing. 

In  submitting  to  the  jury  the  question 
whether  the  defect  was  such  as  to  charge 
the  master  with  notice  of  it,  and  referring 
to  the  fact  that  only  a  part  of  the  defective 
plank  which  was  broken  was  exhibited,  and 
to  the  testimony  of  expert  witnesses  that 
had  examined  the  part  of  the  plank  in  evi- 
dence, the  court  charged  the  jury  that  they 
had  a  right,  from  all  the  circumstances  in 
the  case,  and  from  their  inspection  of  the 
piece  exhibited,  to  determine  what,  in  all 
probability,  the  other  side  or  end  of  the 
plank  would  show  if  produced;  that  the 
jurymen  had  a  right  to  use  their  experience 
of  lumber  of  this  kind,  and  supply,  as  far 
as  that  experience  and  their  good  judgment 
went,  the  missing  portion  of  the  plank;  that 
they  were  not  restricted  to  the  testimony  of 


ducted  bis  business  exclusively  by  agents  or 
servants.  Bat  the  rule  of  law  does  not  lead  to 
an j  such  absurd  result.  The  liability  of  the 
master  or  employer  in  such  cases  is  founded,  as 
bas  been  already  said,  on  the  implied  obligation 
of  his  contract  with  those  whom  he  employs  In 
his  service.  This  requires  him  to  nse  due  care 
in  supplying  and  maintaining  suitable  Instru- 
mentalities for  the  performance  of  the  work  or 
duty  which  he  requires  of  them,  and  renders 
him  liable  for  damages  occasioned  by  a  neglect 
or  omission  to  fulfil  this  obligation,  whether  It 
arises  from  his  own  want  of  care  or  that  of  his 
agents  to  whom  he  intrusts  the  duty.  But  it 
does  not  extend  so  far  as  to  require  of  him  that 
he  should  be  responsible  for  the  negligence  of 
his  servants,  if  of  competent  skill  and  experi- 
ence, In  using  or  managing  the  means  and  appli- 
ances placed  in  their  hands  in  the  course  of 
their  employment,  if  they  are  neither  defective 
nor  Insufficient." 

InGllman  v.  Eastern  R.  Co.  (1866)  13  Allen, 
433,  90  Am.  Dec.  210,  after  laying  down  the 
rule  that  the  duty  to  have  suitable  instruments, 
whether  persons  or  things,  is  nondelegable,  the 
court  proceeded  :  "To  hold  otherwise  would  be 
to  exempt  a  master  who  selected  all  his  machin- 
ery and  servants  through  agents  or  superintend- 
ents, from  all  liability  whatever  to  their  fel- 
low servants,  although  he  had  been  grossly  neg- 
ligent In  the  selection  or  keeping  of  proper  per- 
sons and  means  for  conducting  his  business.  In 
the  case  of  a  corporation  the  president  and  di- 
rectors, at  least,  cannot  be  deemed  mere  serv- 
ants, but  must  be  considered  as  representing  the 
corporation  Itself." 

If  the  master  suffers  machinery,  from  wear 
and  tear  or  otherwise,  to  become  so  bad  that  the 
hazard  is  greatly  increased,  this  increased  has- 
ard  is  not  one  of  the  negligent  acts  of  the  fel- 
low workmen,  for  such  acts  are  merely  part  of 
the  ordinary  risks  Incident  to  the  employment. 
The  increased  hazard  thus  produced  is  the  act 
of  the  master,  and  he  thus  enhances  the  risks 
which  the  servant  agreed  to  take.  He  cannot 
thus  shift  his  responsibility  by  urging  that  the 
workman  whom  he  employed  was  negligent.  To 
hold  that  the  master  could  do  so  would  be  to 
hold  that  he  was  under  no  obligation  in  respect 
to  appliances  or  machinery.  Bridges  v.  St. 
Louis,  1.  M.  &  8.  R.  Co.  (1879)  6  Mo.  App.  392. 

It  appears  that  part  of  the  administrative 
functions  of  the  corporation  were  confided  to 
subagent8  and  employees.  Such  practice  may 
be,  and  probably  is,  necessary  in  the  control  and 
government  of  so  large  a  corporation  as  a  rail- 
road usually  is.  But  the  performance  of  such 
delegated  power  by  the  subagent  or  employees 
Is  the  act  of  the  corporation,  and  the  corpora- 
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Mon  is  responsible  for  its  faithful  and  prudent 
performance  to  the  same  extent  as  If  the  service- 
were  performed  by  the  highest  officer  of  the  cor- 
poration. Tyson  v.  South  &  North  Ala.  R.  Co. 
(1878)  61  Ala.  554,  32  Am.  Rep.  8. 

In  Brown  v.  Gilchrist  (1890)  80  Mich.  56, 
45  N.  W.  82,  counsel  went  so  far  as  to  argue 
that,  because  the  delinquent  employee  had  ab- 
solute control  and  direction  in  and  about  the 
business,  the  defendants  could  not  be  held  re- 
sponsible, and  urged  that  "there  is  absolutely  no 
ground  ...  for  any  claim  that  either  of 
the  defendants  was  present  or  superintending  or 
directing  In  person  the  erection  of  this  scaffold, 
or  the  selection  of  the  materials  of  which  it  was 
composed."  The  comment  of  the  court  was  as 
follows :  "That  is,  because  the  defendants  had 
delegated  the  authority  to  Mr.  Reed  to  select 
proper  materials,  and  to  direct,  control,  and  su- 
perintend the  erection,  they  should  escape  lia- 
bility. If  this  were  the  rule,  then  the  more 
they  remained  away  from  their  business, — the 
greater  power  and  authority  they  gave  a  fore- 
man or  manager  to  select  material,  employ  meb- 
to  build  a  safe  and  proper  scaffold,  upon  which 
other  servants,  who  had  no  knowledge  of  the 
manner  of  its  construction,  were  to  be  Invited 
to  work, — the  less  the  liability." 

See  also  Union  P.  R.  Co.  v.  Ericsson  (1894) 
41  Neb.  1,  29  L.  R.  A.  137,  59  N.  W.  347 ;  and 
the  passages  quoted  infra,  from  the  opinion  in 
Indiana  Car  Co.  v.  Parker  (1885)  100  Ind.  181. 

But  there  is  some  discrepancy  in  the  explana- 
tions of  its  logical  basis  which  are  found  in  the 
books.  The  most  satisfactory  standpoint  seems 
to  be  obtained  by  considering  it  to  be  an  appli- 
cation of  the  general  principle  of  jurisprudence, 
that  anyone  upon  whom  a  duty  of  an  absolute 
quality  is  imposed  must,  at  all  events,  see  that 
it  is  adequately  discharged,  whether  he  under- 
takes its  performance  in  person,  or  employs  a 
deputy  for  that  purpose.  See  1  Beven,  Neg.  pp. 
493  et  %eq.;  Shearm.  &  Redf.  Neg.ff  14,  176. 

That  Is  to  say,  the  care  which  a  master  Is 
bound  to  use  he  can  exercise  through  another 
only  at  his  own  risk.  Van  Steenburgh  v.  Thorn- 
ton (1895)  58  N.  J.  L.  160,  33  Atl.  880. 

The  duty  to  exercise  reasonable  care  to  see 
that  the  place  furnished  for  a  servant  to  work 
in  is  reasonably  safe  is  a  positive  obligation  to- 
wards the  servant ;  and  the  master  is  liable  for 
any  failure  to  discharge  that  duty,  whether  he 
undertakes  that  performance  personally  or 
through  another  servant.  Hess  v.  Rosenthal 
(1896)  160  111.  621,  43  N.  B.  743. 

Compare  also  the  statement  that  the  fact  that 
the  insecure  condition  of  a  railroad  track  Is  re- 
motely due  to  the  negligence  of  some  servant 
who  failed  to  report  its  condition  and  put  it 
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witnesses;  that  they  might  use  their  own  in- 
telligence,  and  their  own  experience  with 
lumber,  and  the  knowledge  which  they 
•brought  with  them  into  the  jury  room ;  and 
that  it  was  their  duty  to  use  that  informa- 
tion as  much  as  the  information  they  got 
from  the  witnesses.  The  question  then  be- 
ing considered  was  whether  the  defect  was 
•obvious,  and  whether  proper  inspection  of 
the  plank  would  have  disclosed  the  defect. 
Experts  in  woods  had  testified  upon  the  sub- 
ject, and  there  was  possibly  some  conflict  in 
their  evidence,  although,  as  we  read  their 
testimony,  there  was  not  much  dispute  that 
*  proper  inspection  bv  an  expert  competent 
to  judge  of  the  sustaining  strength  and  the 
character  of  woods  would  have  discovered 
the  defect;  but,  assuming  the  conflict,  we 
think  it  competent  for  a  jury,  in  judging  of 
the  opinions  of  experts,  to  bring  to  the  ques- 


tion the  application  of  their  own  knowledge 
and  experience.  The  experts  testified  to 
their  opinions.  The  force  of  such  opinion 
is  to  be  determined  by  the  jury,  and  they 
might  properly  bring  to  bear,  in  consider- 
ing the  value  which  they  should  place  upon 
the  opinions  expressed,  their  own  good 
sense,  judgment,  and  experience. 

In  Head  v.  Hargrove,  105  U.  S.  45,  26  L. 
ed.  1028,  where  witnesses  had  testified  to  the 
value  of  professional  services,  the  court,  by 
Mr.  Justice  Field,  said :  "To  direct  them  [the 
jury]  to  find  the  value  of  the  services  from 
the  testimony  of  the  experts  alone  was  to 
say  to  them  that  the  issue  should  be  deter- 
mined by  the  opinions  of  the  attorneys,  and 
not  by  the  exercise  of  their  own  judgment 
of  the  facts  on  which  those  opinions  were 
given.  The  evidence  of  experts  as  to  the 
value  of  professional  services  does  not  dif- 


in  repair  will  not  excuse  the  company  from  lia- 
bility. O'Donnell  v.  Allegheny  Valley  B.  Co. 
(1869)  50  Pa.  280,  08  Am.  Dec.  886  (the  word 
"remotely"  seems,  however,  to  be  used  with 
some  want  of  accuracy  here.  If  the  negligence 
of  the  servant  is  "remote"  In  the  ordinary  sense 
In  which  that  term  is  used  in  discussions  as  to 
causation,  it  would  clearly  not  be  an  element  in 
the  case  at  all,  Instead  of  being  one  whli-h 
merely  did  not  prevent  liability  from  attach- 
ing). 

It  is  manifest  that,  If  the  decisive  elements 
are  the  nonperformance  of  an  obligation  and  the 
legal  significance  of  the  resulting  conditions,  as 
betokening  care  or  the  absence  of  care,  the  fact 
that  those  conditions  may  have  been  immedi- 
ately due  to  the  act  of  a  human  agent  becomes 
an  element  in  the  Investigation  as  entirely  neu- 
tral and  unimportant  as  if  the  master  had 
brought  them  about  by  his  own  management  of 
an  inorganic  Instrumentality  or  of  one  of  the 
lower  animals.  This  point  of  view  Is  distinctly 
apparent  in  the  statement  that,  where  the  cause 
-of  action  relied  on  Is  an  alleged  failure  of  the 
•defendant  to  use  reasonable  care  to  provide  safe 
materials  for  the  plaintiff's  work,  the  question 
to  be  decided  is  whether  the  defendant  failed  in 
that  specific  duty,  and  It  is  of  no  consequence 
Ihow  the  materials  furnished  became  dangerous, 
whether  by  the  act  of  a  fellow  servant  or  oth- 
erwise. Neveu  v.  Bears  (1802)  155  Mass.  808, 
20  N.  E.  472. 

Some  places  of  work  and  some  kinds  of  ma- 
chinery are  more  dangerous  than  others,  but  that 
Is  something  which  inheres  In  the  thing  itself, 
which  Is  a  matter  of  necessity,  and  cannot  be  ob- 
viated. But  within  such  limits  the  master  who 
provides  the  place,  the  tools,  and  the  machin- 
ery owes  a  positive  duty  to  his  employee  In  re- 
spect thereto.  That  positive  duty  does  not  go 
to  the  extent  of  a  guarantee  of  safety,  but  It 
does  require  that  reasonable  precautions  be 
taken  to  secure  safety,  and  it  matters  not  to 
the  employee  by  whom  that  safety  Is  secured,  or 
the  reasonable  precautions  therefor  taken.  He 
has  a  right  to  look  to  the  master  for  the  dis- 
charge of  that  duty,  and  If  the  master,  Instead 
of  discharging  It  himself,  sees  fit  to  have  It  at- 
tended to  by  others,  that  does  not  change  the 
measure  of  obligation  to  the  employee,  or  the 
latter's  right  to  insist  that  reasonable  precau- 
tion shall  be  taken  to  secure  safety  In  these  re- 
spects, Baltimore  &  O.  R.  Co.  v.  Baugh  (1803) 
140  U.  S.  868,  ?87,  37  L.  ed.  772,  781,  13  Sup. 
Ct.  Bep.  914. 

The  applicability  of  this  elementary  concep- 
tion, however,  is  not  always  brought  out  as 
clearly  as  might  be  desired  In  the  passage  In 
which  Judges  hsve  undertaken  to  state  the 
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grounds  of  the  master's  liability.  Thus,  It  la 
sometimes  said  that  a  servant  who  is  Intrusted 
with  the  discharge  of  one  of  the  so-called  non- 
delegable or  nonassignable  duties  is  an  agent, 
not  a  servant,  such  agency  being  regarded  as  a 
deduction  from  the  fact  that  the  rule  which  im- 
putes to  servants  an  acceptance  of  the  risks  of 
a  fellow  servant's  negligence  ceases,  under  the 
apposed  circumstances,  to  be  operative  because 
the  reasons  upon  which  its  existence  depends  are 
not  properly  applicable.  But  the  extract  quoted 
below  shows  that  the  consideration  by  which  the 
implication  usually  Indulged  as  to  such  an  ac- 
ceptance of  the  risks  is  deemed  to  be  overridden 
is  really  the  absolute  quality  of  the  duties  dis- 
charged by  the  agent. 

In  Indiana  Car  Co.  v.  Parker  (1885)  100  Ind. 
181,  the  court  said :  "where  the  duty  is  one  ow- 
ing by  the  master,  and  he  Intrusts  its  perform- 
ance to  an  agent,  the  agent's  negligence  la  that 
of  the  master.    As  the  master  is  charged  with 
the  imperative  duty  of  providing  safe  and  suit- 
able appliances,  this  duty  he  must  perform,  and 
if  he  intrusts  it  to  an  agent,  and  the  agent 
performs  it  in  his  place,  the  agent's  act  is  that 
of  the  master.     In  authorising  an  agent  to  per- 
form such  an  act,  the  principal  is,  in  legal  con- 
templation, himself  acting  when  the  agent  acts, 
for  he  who  acts  by  an  agent  acts  by  himself. 
This  principle  does  not  conflict  with  any  of  the 
general  rules  we  have  stated,  for  the  agent  as- 
sumes, by  authority,  the  master's  place,  and 
does  what  the  law  commands  the  master  to  do. 
He  is.  for  the  occasion  and  in  the  eyes  of  the 
law,  the  master.     If  it  be  true  that  the  agent's 
act  is  the  master's  act,  then  it  must  be  true 
that  the  negligence  Involved  In  the  act  Is  that 
of  the  master  himself.  The  rule  which  absolves 
the  master  from  liability  for  the  negligence  of 
the  fellow  servant  has  no  application  whatever 
where  the  agent  stands  in  the  master's  place. 
The  reason  of  the  rule  fails,  and  where  the  rea- 
son fails,  so  does  the  rule  Itself.    The  reasons 
which  support  the  rule  are  that  servants  take 
the  risks  of  the  employment  upon  which  they 
enter,  and  that  public  policy  requires  that  fel- 
low servants  should  each  be  an  observer  of  the 
conduct  of  the  other.     Farwell  v.  Boston  &  W. 
R.  Corp.   (1842)   4  Met.  40,  38  Am.  Dec.  339. 
The  first  of  these  reasons  completely  falls  when 
it  is  brought  to  mind  that  the  servant  does  not 
assume  the  risk  arising  from  unsafe  and  unsuit- 
able machinery  and  appliances.     The  second  as 
surely  and  completely  falls  when  we  affirm,  as 
under  all  the  authorities  affirm  we  must,  that 
the  duty  to  provide  safe  appliances  rests  upon 
the  master,  and  not  on  any  servant,  for,  surely, 
servants  are  not  bound  to  be  observers  of  the 
master's  conduct.     It  is,  therefore,  not  at  all 
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fer  in  principle  from  such  evidence  as  to  the 
value  of  labor  in  other  departments  of  busi- 
ness, or  as  to  the  value  of  property.  So  far 
from  laying  aside  their  own  general  knowl- 
edge and  ideas,  the  jury  should  have  applied 
that  knowledge  and  those  ideas  to  the  mat- 
ters of  fact  in  evidence  in  determining  the 
weight  to  be  give  to  the  opinions  expressed, 
and  it  was  only  in  that  way  that  they  could 
arrive  at  a  just  conclusion." 

In  The  Conqueror,  106  U.  S.  110,  41  L. 
-ed.  937,  17  Sup.  Ct.  Rep.  510,  damages  were 
-claimed  for  the  detention  of  a  boat,  and  it 
was  urged  that  the  amount  of  the  damage 
ahould  be  determined  by  the  testimony  given 
as  to  the  value  of  the  use  of  the  boat.  The 
court,  by  Mr.  Justice  Brown,  observed: 
"While  there  are  doubtless  authorities  hold- 
ing that  a  jury  .  .  .  has  no  right  arbi- 
trarily to  ignore  or  discredit  the  testimony  of 


unimpeached  witnesses  so  far  as  they  testi- 
fy to  facts,  ...  no  such  obligation  at- 
taches to  witnesses  who  testify  merely  to 
their  opinion;  and  the  jury  may  deal  with 
it  as  they  please,  giving  it  credence  or  not, 
as  their  own  experience  or  general  knowl- 
edge of  the  subject  may  dictate.  .  .  • 
The  ultimate  weight  to  be  given  to  the  testi- 
mony of  experts  is  a  question  to  be  deter- 
mined by  the  jury,  and  there  is  no  rule  of 
law  which  requires  them  to  surrender  their 
judgment,  or  to  give  a  controlling  influence 
to  the  opinions  of  scientific  witnesses." 

In  the  14th,  15th,  16th,  and  17th  para- 
graphs of  the  charge,  to  which  exceptions 
were  taken,  the  court  below  dealt  with  the 
question  of  the  character  which  the  foreman 
assumed  with  respect  to  the  selection  of  this 
plank,  and  whether  selection  of  it  by  him 
would  be  selection  by  the  company,  and  his 


difficult  to  clearly  discriminate  and  broadly 
mark  the  difference  between  a  case  where  it  Is 
tbe  master's  duty,  as  master,  that  is  neglected, 
and  a  case  where  it  is  the  fellow  servant's  duty, 
.is  servant,  that  Is  negligently  performed.  A 
-servant  has  a  right,  himself  exercising  ordinary 
rare,  to  rely  upon  his  master's  care  and  dili- 
gence. He  Is  not  bound  to  watch  his  master 
as  be  Is  his  fellow  servant.  The  rights  are  re- 
ciprocal, the  master  has  his  duty  as  the)  serv- 
ant has  his.  When  the  master's  duty  is  negli- 
gently done,  he  It  is  who  Is  guilty  of  a  breach  of 
•duty  although  he  acted  through  the  medium  of 
an  agent.  If  the  master  were  permitted  to  es- 
cape his  duty  by  shifting  it  to  an  agent,  the 
practical  result  would  be  his  entire  absolution 
from  the  duty  which  the  law  imposes.  The  law 
will  not  permit  this  result,  for  it  will  not  per- 
mit  a  doty  to  be  evaded,  but  will  require  per- 
formance by  the  person  upon  whom  it  has  fixed 
It." 

Another  explanation  treats  the  master's  lia- 
bility as  the  result  of  the  fact  that  the  em- 
ployees who  discharge  nondelegable  duties  are 
not  In  the  same  department  as  the  employees 
who  use  the  various  instrumentalities  which  are 
the  subject-matter  of  those  duties. 

The  agents  who  are  charged  with  the  duty  of 
supplying  safe  machinery  are  not,  in  the  true 
sense  of  the  rule  relied  on,  to  be  regarded  as 
fellow  servants  of  those  who  are  engaged  in  op- 
erating it.  They  are  charged  with  the  master's 
dnty  to  his  servant.  They  are  employed  In  dis- 
tinct and  independent  departments  or  service, 
and  there  Is  no  difficulty  In  distinguishing  them, 
even  when  the  same  person  renders  service  by 
torn  In  each,  as  the  convenience  of  the  em- 
ployer may  require.  Ford  v.  Fitchburg  R.  Co. 
}1872)  110  Mass.  240,  14  Am.  Rep.  608,  Quoted 
with  approval  in  Hough  v.  Texas  &  P.  R.  Co. 
(1879)  100  U.  8.  218,  25  L.  ed.  612. 

All  those  by  whom  a  corporation  performs  Its 
work  are  Its  servants,  and  thus  fellow  servants 
each  with  the  other.  But  the  relation  In  which 
those  who  together  manage  the  train  for  the 
purpose  of  performing  transportation  stand 
-each  to  tbe  other  is  quite  different  from  that 
which  they  bear  to  those  who  perform  the  work 
of  Its  construction  and  repair ;  and  they  have  a 
right  to  expect  the  suitable  instrumentalities 
and  appliances  which  It  Is  the  duty' of  the  mas- 
ter to  furnish.  Elmer  v.  Locke  (1888)  135 
Mass.  575. 

That  doctrine  (the  nonliability  of  the  master 
for  the  negligence  of  a  fellow  servant)  was 
never  applied  unless  the  one  injured  and  the  one 
at  fault  were  engaged  in  the  same  general  em- 
ployment. Whatever  conflict  has  arisen  In 
cases  has  been  as  to  what  should  be  considered 
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the  same  general  employment.  The  rule  adopted 
by  the  Federal  courts,  and  by  most  of  the  states, 
and  which  seems  to  us  most  In  consonance  with 
reason  and  humanity,  Is  that  those  employed  by 
the  master  to  provide  or  to  keep  In  repair  the 
place,  or  to  supply  the  machinery  and  tools,  for 
labor,  are  engaged  In  a  different  employment 
from  those  who  are  to  use  the  place  or  applian- 
ces when  provided,  and  they  are  not  therefore, 
as  to  each  other,  fellow  servants.  In  such  case 
the  safety  of  the  place  where  the  work  Is  to  be 
done  represents  the  master  In  such  a  sense  that 
the  latter  Is  liable  for  his  negligence.  Roux  v. 
Blodgett  &  D.  Lumber  Co.  (1893)  94  Mich.  607. 
615.  54  N.  W.  492. 

Those  employed  by  the  master  to  provide  or 
to  keep  in  repair  the  place,  or  to  supply  the  ma- 
chinery and  tools,  for  labor,  are  engaged  In  a 
different  employment  from  those  who  are  to  use 
the  place  or  appliances  when  provided,  and  they 
are  not  therefore,  as  to  each  other,  fellow  serv- 
ants. In  such  case  the  one  whose  duty  It  is  to 
provide  and  look  after  the  safety  of  the  place 
where  the  work  la  to  be  done  represents  the  mas- 
ter In  such  a  sense  that  the  latter  Is  liable 'for 
his  negligence.  Sadowskl  v.  Michigan  Car  Co. 
(1890)  84  Mich.  100,  47  N.  B.  598. 

To  provide  machinery,  and  keep  It  In  repair, 
and  to  use  It  for  the  purpose  Intended,  are  very 
distinct.  They  are  not  employments  In  the 
same  common  service  leading  to  the  same  com- 
mon results.  The  one  may  be  said  to  begin 
where  the  other  enda  Shanney  v.  Androscog- 
gin Mills  (1876)  66  Me.  420. 

In  St.  Louis  &  8.  F.  R.  Co.  v.  Weaver  (1886) 
35  Kan.  412,  57  Am.  Rep.  176,  11  Pac.  408,  the 
roadmaster,  the  division  roadmaster,  and  the 
section  foreman  and  his  assistants  were  in  one 
line  of  duty,  while  the  trainmen  were  In  another 
and  a  different  line  of  duty,  and  each  set  with- 
in its  own  line  of  employment  represented  the 
master  as  to  the  other  set ;  and  the  members  of 
one  set  were  not  the  mere  fellow  servants  with 
the  members  of  the  other  set.  The  principal 
ground  upon  which  the  doctrine  has  been  estab- 
lished that  the  master  Is  not  liable  for  any  neg- 
ligence that  might  take  place  as  between  mere 
fellow  servants  Is,  that  such  fellow  servants 
work  together  In  the  same  line  of  employment, 
are  intimately  acquainted  with  each  other,  and, 
knowing  each  other  better  than  the  master  could 
possibly  know  any  one  of  them,  they  take  all 
risks  of  negligence  on  the  part  of  their  fellow 
servants;  that  if  any  servant  chooses  to  work 
with  a  known  Incompetent  or  negligent  fellow 
servant,  without  informing  the  master,  he  him- 
self should  take  all  the  risks  and  consequences 
of  his  fellow  servant's  negligence  and  Incapac- 
ity, the  master  being  required  only  to  use  rea- 
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negligence  in  the  selection  the  negligence  of 
the  company;  or  whether  he  stood  in  the 
light  of  a  fellow  servant,  and  therefore  the 
master  would  not  be  responsible  for  his  act. 
The  court  charged  that  under  the  circum- 
stances the  foreman  stood  in  the  stead  of  the 
company,  and  his  act  in  that  respect  was 
the  act  of  the  comjAny;  "that,  if  it  were 
within  his  opportunity  to  prevent  the  use  of 
this  plank,  and  from  his  neglect  this  plank 
went  into  the  structure  of  the  false  work, 
then  that  negligence  is  imputable  to  the 
company,  the  same  as  if  the  company  were 
itself  present,  and  had  taken  the  plank  he 
actually  took,  and  placed  it  in  the  struc- 
ture." The  court  further  charged  that,  if 
the  jury  were  satisfied  "that  the  plank  in 
question  was  defective,  and  that  the  defect 
was  obvious,  and  that  it  being  placed  there 
in  this  false  work  was  negligence  of  the  fore- 
man, and  that  the  foreman  had  an  oppor- 
tunity or  had  knowledge  of  its  having  been 


placed  there,  and  that  the  foreman  had  all 
the  powers  which  I  have  named,  and  which 
are  not  disputed,  the  company  would  be  re- 
sponsible for  his  neglect."  It  may  not  be 
denied  that  in  the  argumentative  part  of 
the  charge  leading  up  to  the  instruction 
stated  there  are  some  things  stated  of  doubt- 
ful correctness,  and,  if  given  in  a  charge  to- 
a  jury,  when  the  question  of  principal  or 
vice  principal  hung  in  the  balance,  we  should 
hesitate  to  sustain  them.  It  must  be  re- 
membered, however,  that  there  is  here  total 
failure  of  evidence  that  the  master  had  pro- 
cured this  lumber  to  be  inspected;  that  by 
authority  of  the  master  the  lumber  was  pur- 
chased by,  and  used  under  the  direction  of,, 
this  foreman  in  this  work;  The  duty  of  in- 
spection would  seem  from  the  evidence  to 
have  been  delegated  to  the  foreman.  There 
is  no  evidence  that  that  duty  was  performed 
by  him.  In  respect  thereof  he  stood  for  the 
master,  and  was  vice  principal,  and  waa  not 


■enable  and  ordinary  care  and  diligence  In  the 
original  employment  and  the  subsequent  reten- 
tion of  only  such  servants  as  are  competent  and 
habitually  careful.  Dow  v.  Kansas  P.  R.  Co. 
(1871)  8  Kan.  642,  646.  But  where  employees 
work  in  different  lines  of  employment,  one  hav- 
ing no  means  of  knowing  anything  about  the 
business  or  qualifications  of  the  other,  and  being 
wholly  unacquainted  with  the  other,  they  can- 
not be  said  to  be  fellow  servants  within  the 
meaning  of  the  foregoing  rule ;  and  this  state  of 
things  fairly  represents  the  condition  of  a  rail- 
road section  foreman  and  an  engineer  on  a 
freight  train,  and  the  relation  existing  between 
them.  Therefore,  where  a  railroad  company 
delegates,  directly  or  indirectly,  to  a  section 
boss  or  section  foreman  the  duty  of  keeping  a 
certain  section  of  the  railroad  In  proper  condi- 
tion and  repair,  and  to  warn  trainmen  In  case 
of  danger,  and  the  section  boss  fails  to  perform 
his  duty  in  these  respects,  and  a  trainman  Is 
Injured  by  reason  of  such  negligence,  the  rail- 
road Is  responsible. 

There  Is  a  certain  Incongruity  in  holding  that 
the  duty  to  exercise  reasonable  care  in  providing 
reasonably  safe  appliances  and  machinery  is  a 
personal  one,  which  cannot  be  delegated,  and 
at  the  same  time  holding  that  if  the  failure  to 
exercise  such  reasonable  care  was  the  neglect 
of  a  fellow  servant  of  the  party  injured,  then 
the  master  is  not  liable ;  and  it  seems  more  cor- 
rect to  say  that  agents  who  are  charged  with  the 
duty  of  supplying  machinery  and  appliances  are 
not,  when  so  doing,  in  the  true  sense,  to  be  re- 
garded as  fellow  servants  of  those  who  are  en- 
gaged in  the  use  of  the  same.  Edward  Hines 
Lumber  Co.  v.  Llgas  (1808)  172  111.  815,  50  N. 
IB.  225,  commenting  on  Fraser  v.  Red  River 
Lumber  Co.  (1891)  45  Minn.  235.  47  N.  W.  785. 

In  Cadden  v.  American  Steel  Barge  Co. 
(1894)  88  Wis.  409,  60  N.  W.  800,  the  court, 
after  declaring  that  the  defendant  must  answer 
for  the  negligence  of  the  workmen  employed  to 
build  a  scaffold,  for  the  reason  that  the  duty 
they  were  performing  was  nondelegable,  contin- 
ued thus:  "The  scaffold  builders  were  not  in 
the  true  sense  of  the  rule  relied  on  fellow  serv- 
ants with  the  plaintiff,  who  was  using  the  scaf- 
fold, but  were  charged  with  the  duty  of  the  mas- 
ter to  the  servant,  and  were  therefore  engaged 
In  a  distinct  and  independent  department." 

In  Atchison,  T.  &  S.  F.  R.  Co.  v.  Seeley  (1894) 
54  Kan.  21,  37  Pac.  104,  an  employee  Intrusted 
with  the  duty  of  Inspecting  cars  was  declared 
not  to  be  in  the  same  branch  of  the  service  as  a 
brakeman,  though  the  rest  of  the  argument  was 
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based  on  the  theory  that  the  duty  of  inspec- 
tion was  nonassignable. 

In  Gray  v.  Brassey  (1852)  15  8c.  8ess.  Can. 
2d  series,  135,  one  of  the  cases  approved  is  Bar- 
tonshill  Coal  Co.  v.  Reid  (1858)  8  Macq.  H.  L. 
Cas.  266,  4  Jur.  N.  S.  767.  The  complaint  was 
held  good  for  the  reason  that  it  showed  the  In- 
Jury  to  have  been  received  owing  to  the  negli- 
gence of  a  servant  in  another  department  with 
which  the  plaintiff  had  no  concern,  via.,  that  of 
furnishing  machinery. 

To  pronounce  such  a  standpoint  to  be  erron- 
eous would  scarcely  be  Justifiable  In  view  of 
the  body  of  authorities  by  whom  it  has  been 
adopted.  But  it  is  certainly  open  to  some  objec- 
tion. But  the  conception  of  a  difference  of  de- 
partment is  also  suggestive  of  that  class  of 
cases  In  which  the  delinquent  and  injured  serv- 
ants were  engaged  in  spheres  of  work  so  discon- 
nected that  neither  can  be  deemed  to  have  as- 
sumed the  risks  of  the  other's  negligence.  See 
note  to  Sofleld  v.  Guggenheim  Smelting  Co. 
(1900;  N.  J.  L.)  50  L.  R.  A.  439-442. 

Merely  for  the  purpose  of  securing  greater 
verbal  precision,  therefore,  it  seems  desirable 
that  the  conception  should  be  reserved  for  the 
settlement  of  these  cases  alone.  Moreover,  if 
the  phrase  Is  used  to  describe  these  two  dis- 
tinct kinds  of  relations  between  delinquent  and 
injured  servants,  we  are  confronted  by  the  logi- 
cal difficulty  that  the  degree  of  disconnection 
which  will  prevent  this  implication  may,  it  \m 
manifest,  exist  no  less  between  two  servants) 
who  are  using  Instrumentalities  than  between 
one  servant  belonging  to  this  category  and  an- 
other who  is  discharging  nondelegable  duties 
with  respect  to  those  Instrumentalities.  This 
objection  Is  not  obviated  by  the  fact  that  some- 
times those  relations  may  be  such  that  it  may  be 
emially  possible  and  proper  to  refer  the  master'* 
liability,  either  to  the  idea  of  a  difference  of  de- 
partment, as  that  phrase  Is  commonly  under* 
stood,  or  to  the  idea  of  the  nondelegability  of 
the  duty  omitted. 

In  Chicago  &  A.  R.  Co.  v.  Maroney  (1897)  170 
111.  520,  48  N.  E.  953,  Affirming  (1896)  67  111. 
App.  618,  the  appellate  court  decided  in  the 
plaintiffs  favor  on  the  ground  that  the  carpen- 
ters who  built. a  scaffold  were  not  consociated 
with  the  plaintiff,  a  mason,  who  used  it ;  while 
the  supreme  court  sustained  the  action  on  the 
ground  that  the  carpenters  were  discharging  a 
non-delegable  duty. 

In  Chicago  &  N.  W.  R.  Co.  v.  Jackson  (1870) 
55  111.  492.  8  Am.  Rep.  661,  the  court  upheld 
a  verdict  for  the  plaintiff,  using  the  following 
language :     "This  car  was  placed  upon  the  road 
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coaerrant  with  those  employed  upon  the 
structure.  The  charge  to  which  objection  is 
taken  makes  the  question  of  liability  to  de- 
pend upon  the  question  whether  the  defect 
was  obvious,  and  the  defective  plank  placed 
in  the  false  work  through  the  negligence  of 
tne  foreman.  If  any  just  exception  can  be 
taken  to  this  charge,  it  is  that  it  was  too 
favorable  to  the  bridge  company.  It  was 
not  bound  only  in  the  event  that  the  defect 
was  obvious.  It  was  chargeable  with  such 
knowledge  as  a  proper  inspection  would  have 
given.  The  defect  may  not  have  been  obvi- 
ous to  the  untrained  eye  and  the  unskilled 
laborer,  or  to  the  foreman;  but  to  one  expe- 
rienced in  woodcraft,  as  the  evidence  shows, 
the  defect  might  have  been  discovered,  and, 
if  discoverable,  the  master  is  chargeable 
with  the  knowledge  which  inspection  would 
have  given. 
Certain  evidence  was  objected  to  upon  the 


ground  that  it  was  not  cross-examination. 
It  is  largely  a  matter  of  discretion  with  the 
trial  court  to  determine  the  extent  to  which 
a  cross-examination  will  be  permitted,  and 
we  are  not  disposed  to  interfere  with  that 
discretion  where  it  is  manifest — as  we  think 
it  here  is — that  a  just  verdict  has  been  ren- 
dered, and  that  the  testimony  objected  to 
could  not  have  improperly  affected  the  re- 
sult. The  exception  to  that  part  of  the 
charge  bearing  upon  the  testimony  so  ad- 
duced is  too  general,  failing  to  indicate  the 
ground  of  objection.  Stewart  v.  Morris,  37 
C.  C.  A.  562,  96  Fed.  703;  Columbus  Constr. 
Co.  v.  Crane  Co.  40  C.  C.  A.  35,  98  Fed.  946, 
41  0.  0.  A.  189,  101  Fed.  55;  Adams  v. 
Shirk,  43  G.  C.  A.  407,  104  Fed.  54. 

We  have  considered  the  other  objections 
urged,  and  do  not  find  them  of  sufficient 
merit  to  warrant  discussion  of  them. 

The  judgment  is  affirmed. 


by  someone  superior  to  appellee  In  authority, 
and  he  was  acting  under  such  authority.  The 
Jury  might  reasonably  infer  that  those  placing 
it  on  the  road  knew  Its  condition.  He  had  no 
choice  but  to  obey  orders,  and  was  compelled  by 
those  above  him  in  authority  to  ascend  the  car 
and  again  descend  and  uncouple  the  car  from  the 
engine  when  required.  He  was  not  and  could 
not  be,  responsible  for  the  defect.  Nor 
should  be  be  held  liable  for  the  defective 
car,  as  he  neither  furnished  it  nor  placed 
it  upon  the  track.  Nor  should  he  be  held  re- 
sponsible for  the  acts  of  those  who  did,  as  fel- 
low servants,  as  the  fault  was  not  that  of  such 
a  servant  engaged  in  the  same  department  of 
the  common  business.  It  was  the  act  of  a  su- 
perior in  another  department." 

In  Moon  v.  Richmond  &  A.  R.  Co.  (1884)  78 
Va.  745,  49  Am.  Rep.  401,  a  section  foreman  was 
held  not  to  be  a  fellow  servant  of  trainmen  on 
the  double  ground  that  he  was  In  a  different  de- 
partment, and  that  he  was  responsible  for  the 
proper  discharge  of  the  nonassignable  duty  of 
keeping  the  track  in  safe  condition. 

e.  Master  sometimes  liable  both  on  account  of 
the  character  of  the  negligent  act  and  the  of- 
ficial position  of  the  negligent  servant. 

The  performance  of  the  nondelegable  duties  is 
not  infrequently  intrusted  to  some  employee 
who  controls  a  larger  or  smaller  number  of  sub- 
rrdlnates.  It  follows,  therefore,  that  If  such  an 
employee  causes  injury  to  one  of  his  subordi- 
nates, by  delinquency  in  respect  to  one  of  those 
duties,  and  the  nature  and  extent  of  the  control 
exercised  by  him  are  such  as  to  constitute  him  a 
vice  principal,  the  master's  liability  may  be  In- 
ferred Indifferently  from  their  official  position, 
or  from  the  character  of  the  negligent  act.  This 
sit  nation  may  present  Itself  both  in  Jurisdic- 
tions where  the  mere  exercise  of  control  is 
deemed  to  confer  representative  capacity  (see, 
for  example,  the  following  decisions  in  favor  of 
servants  injured  by  the  negligence  of  their  fore- 
man in  the  matters  Indicated  by  the  memoranda 
appended  to  the  citations:  Bowen  v.  Chicago, 
n.  *  K.  C.  R.  Co.  [1888]  95  Mo.  268,  8  S.  W. 
230 :  [bridge  not  repaired]  ;  Union  P.  R.  Co.  v. 
Fray  [18001  43  Kan.  750,  23  Pac.  1039  [derrick 
not  repaired]  :  Browning  v.  Wabash  Western  R. 
Co.  [1893]  124  Mo.  55,  24  S.  W.  731,  Affirmed 
[18941  In  27  S.  W.  644  [brakestaffs  removed 
from  freight  cars]  ;  Taylor  v.  Missouri  P.  R.  Co. 
[1801;  Mo.]  16  S.  W.  206  [defective  coupling 
furnished  J  :  Banks  v.  Wabash  Western  R.  Co. 
UbiK>]  40  Mo.  App.  458;  Richmond  Granite  Co.  I 
t.  i*iiey  [1S96]  92  Va.  554,  24  S.  E.  232  [rule  ' 
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abrogated] )  ;  and  in  Jurisdictions  where  such  ca- 
pacity is  admitted  only  in  the  case  of  agents 
managing  an  entire  business  or  a  distinct  de- 
partment thereof.  See  the  cases  cited  in  the 
note  to  O'Neil  v.  Great  Northern  R.  Co.  (1900; 
Minn.)  51  L.  R.  A.  566,  559,  572. 

I 

f.  Doctrine  of  nondelegable  duties  applicable  to 

artificial  persons. 

Although  a  categorical  affirmation  of  such  a 
point  might  seem  scarcely  necessary,  there  is 
specific  authority  for  the  doctrine  that  a  corpo- 
ration is  no  less  responsible  than  a  natural  per- 
son for  the  proper  performance  of  an  employer's* 
absolute  duties,  although  it  is  impossible  for  it: 
to    discharge    those    duties    otherwise    than* 
through    agents.     Ford    v.    Fitchburg    R.    Co. 
(1872)  110  Mass.  240,  14  Am.  Rep.  598;  Hough* 
v.  Texas  &  P.  R.  Co.  (1879)  100  U.  8.  213,  25- 
L.  ed.  612;  Corcoran  v.  Holbrook  (1875)  59  N. 
Y.  517,  17  Am.  Rep.  869. 

Instructions  are  erroneous  which  declare  that 
a  corporation  Is  not  liable  for  the  negligence  of 
any  of  its  officers  except  its  board  of  directors. 
Krueger  v.  Louisville,  N.  A.  &  C.  R.  Co.  (1887) 
111  Ind.  51,  11  N.  B.  957. 

A  limited  company  created  under  the  provi- 
sions of  the  English  companies  act  and  similar 
statutes  Is  also  as  much  liable  as  an  Individual 
for  Its  failure  to  perform  any  of  the  duties 
which  a  master  owes  to  employees.  Wright  v. 
Dunlop  (1893)  20  8c.  Sess.  Cas.  4th  series,  363. 

Indeed,  it  may  fairly  be  said  that  a  more  rea- 
sonable view  of  the  situation  which  exists  In 
cases  where  a  corporation  is  concerned  Is  that 
the  impossibility  of  exercising  personal  control 
Is  a  ground  for  holding  such  artificial  bodies  li- 
able rather  than  for  applying  a  less  rigorous 
standard  of  responsibility.  See  Brann  v.  Chi- 
cago, R.  I.  £  P.  R.  Co.  (1880)  53  Iowa,  595,  36 
Am.  Rep.  243,  6  N.  W.  5. 

Manifestly  If  they  could  escape  liability  for 
the  breach  of  an  absolute  duty  on  the  plea  that 
their  agent  was  a  fellow  servant  or  coemployee 
of  the  party  Injured,  they  could  never  be  held 
at  all.  See  Moon  v.  Richmond  &  A.  R.  Co. 
(1884)  78  Va.  745,  49  Am.  Rep.  401;  Flike  v. 
Boston  &  A.  R.  Co.  (1873)  53  N.  Y.  549,  13  Am. 
Rep.  545. 

Compare  also  the  cases  cited  In  the  preceding 
subdivision. 

g.  Servants  of  contractors,  when  precluded  from 
availing  themselves  of  the  doctrine  in  actions 
against  their  masters. 

A  contract  for  work  to  be  done  may  be  so 
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Olive  MALTBIE,  Admx.,  etc.,    of  William 

Maltbie,  Deceased,  Respt, 

v. 

Alvin  J.  BKLDEN  et  al,  Appts. 

(167  N.  Y.  807.) 

1.  A  servant  employed  in  deepening;  » 
eanal  assumes  the  risk  of  tne  fall  of 
standing;  trees,  In  complying  with  the  re- 
quest of  his  foreman  to  assist  In*  extinguishing 
a  fire  spreading  through  swamp  and  under- 
brush  towards  property  of  the*  employer  on 
the  canal  bank,  the  danger  of  which  Is  as  ob» 
rlous  to  him  as  to  any  other  person  engaged 
in  saving  the  property. 

2.  A  foreman  and  a  servant  engraved 
In  deepening;  a  eanal  are  fellow  serv- 


ants  in   attempting;   to   extlnsrnisn   m 

Are  spreading  over  adjacent  land  towards 
property  of  the  master  on  the  canal  bank,  so 
that  the  master  is  not  liable  for  Injuries  to 
the  servant  from  the  negligence  of  the  fore- 
man In  falling  to  warn  him  of  the  Impending* 
fall  of  burning  trees. 

(June  4, 1001.) 

APPEAL  by  defendants  from  a  judgment 
of  the  Appellate  Division  of  the  Su- 
preme Court,  Fourth  Department,  affirming 
a  judgment  of  a  Trial  Term  for  Onondaga 
County  in  favor  of  plaintiff  in  an  action 
brought  to  recover  damages  for  the  alleged 
negligent  killing  of  plaintiff's  intestate. 
Reversed. 


worded  that  the  principal  has  the  right  to  pre- 
scribe the  manner  in  which  its  various  details 
are  to  be  executed.  If  the  contractor  is  thus 
required  to  act,  according  to  the  principal's  di- 
rections, the  workmen  are  deemed  to  be  so  far 
.  the  servants  of  the  principal  that  the  contractor 
is  released  from  the  duty  to  furnish  them  with 
suitable  materials.  But  there  is  no  such  exemp- 
tion where  the  provisions  of  the  contract  are 
merely  that  the  work  shall  be  executed  under 
the  supervision  of  an  officer  of  the  government, 
who  shall  prescribe  the  order  in  which  the  ma- 
terials are  to  be  placed,  that  no  material  shall 
toe  placed  In  the  works  without  his  knowledge, 
that  the  contractor  will  remove  from  the  work 
any  person  not  acceptable  to  the  agents  of  the 
government,  and  that  all  material,  supervision, 
and  labor  furnished  by  him  shall  be  subject  to 
the  approval  of  the  engineer  officer  in  charge. 
Callan  v.  Bull  (1896)  113  Cal.  503,  45  Pac. 
1017. 

h.  Delegation  of  personal  duties  to  an  independ- 
r  ent  contractor,  effeot  of. 

It  is  apparent  that  the  rule  discussed  in  the 
note  to  Wslkowskf  v.  Penokee  ft  Q.  Con  sol. 
Mines  (1808:  Mich.)  41  L.  B.  A.  p.  71,— that  a 
master  is  not  negligent  in  omitting  to  test  ap- 
pliances if  he  purchases  them  from  a  reputable 
dealer  or  manufacturer, — virtually  creates  an 
exception  pro  tanto  to  the  operation  of  the  doc- 
trine of  nondelegable  duties;  for  although  the 
rationale  of  the  decisions  there  cited  is  the  ab- 
sence of  negligence,  the  rule  virtually  amounts 
to  an  assertion  that  a  master  may,  to  some 
extent,  evade  responsibility  for  the  nonperform- 
ance of  one  of  those  duties,  vie.,  that  of  supply- 
ing proper  Instrumentalities,  by  procuring  them 
from  an  independent  contractor.  Singularly 
enough,  this  aspect  of  the  rule  does  not  seem  to 
have  thus  far  attracted  the  attention  of  the 
courts. 

As  regards  the  cases  Involving  the  liability  of 
a  master  for  the  default  of  an  independent  con- 
tractor In  discharging  a  nondelegable  duty,  they 
are  so  conflicting  as  to  render  it  Impossible  to 
formulate  any  definite  doctrine  upon  the  sub- 
ject. In  England  the  only  decision  directly  in 
point  seems  to  be  one  In  which  Den  man,  J.,  sit- 
ting alone,  held  that  a  servant  could  not  recover 
where  a  staging  which  gave  way  under  him 
had  been  put  up  by  a  competent  contractor. 
Kiddle  v.  Lovett  (1885)  L.  R.  16  Q.  B.  Dlv.  605, 
34  Week.  Kep.  518. 

If  such  failure  in  duty  be  regarded  as  one  of 
management,  the  doctrine  laid  down  in  Wilson 
v.  Merry  (1868)  L.  R.  1  H.  L.  Sc.  App.  Cas.  326, 
19  L.  T.  N.  8.  30,  would  obviously  have  freed 
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the  master  from  liability,  even  if  the  deputy 
had  been  another  servant  See  note  to  O'Nell 
v.  Great  Northern  R,  Co.  (1900;  Minn.)  51  L. 
R.  A.  564. 

But  the  learned  judge  seems  to  have  Intended 
to  enunciate  a  general  principle,  and  would,  so 
far  as  appears,  have  rendered  a  similar  decision 
If  the  point  had  been  taken  that  the  delinquency 
which  led  to  the  injury  was  one  having  refer- 
ence to  original  construction  or  the  furnishing 
of  appliances.  If  this  be  really  the  scope  of  the 
decision  Jt  would  seem  to  be  incorrect  upon  any 
reasonable  construction  of  the  opinion  of  the 
isw  lords  in  the  case  jast  mentioned.  See  note 
to  O'Nell  v.  Great  Northern  R,  Go.  (1900; 
Minn.)  51  L.  R.  A.  571,  572. 

In  Scotland  the  natural  conception  of  a  poafV 
tlve  duty  has  been  followed  out  to  Its  logical 
conclusion  in  a  case  where  It  was  laid  down 
that,  if  the  defect  in  an  appliance  (here  a  scaf- 
fold) could  have  been  discovered  by  the  exercise 
of  reasonable  care,  a  master  is  answerable  for 
Injuries  caused  by  Its  unsafe  condition,  even. 
though  the  master,  not  being  properly  skilled 
himself,  may  have  intrusted  the  work  of  fur- 
nishing the  appliance  to  a  competent  contractor. 
Macdonaid  v.  Wyllie  (1898)*  1  8c.  Bess.  Cas. 
5th  series,  389. 

In  one  of  the  circuit  courts  of  appeals  the  doc- 
trine has  been  laid  down,  without  qualification, 
that  a  master  is  not  relieved  of  a  positive  per- 
sonal duty  by  letting  work  to  a  contractor.  To- 
ledo Brewing  ft  Malting  Co.  v.  Bosch  (1900)  41 
C.  C.  A.  482,  101  Fed.  530  (plaintiff  was  Injured 
by  the  fall  of  a  heavy  beam  due  to  the  negli- 
gence of  the  contractor's  servants  in  leaving  it 
loose  while  repairs  were  being  made). 

In  a  Georgia  case.  In  which  no  opinion  Is  re- 
ported, the  court  has  embodied  Its  views  In  a 
syllabus  which  lays  It  down  that  a  railroad  com- 
pany permitting  another  company  to  use  a  sec- 
tion of  its  main  line  to  reach  a  terminal  point 
is  liable  to  one  of  Its  own  employees  for  personal 
Injuries  from  the  negligence  of  the  latter  com- 
pany in  running  its  train  over  such  section. 
Central  R.  ft  Bkg.  Co.  v.  Passmore  (1892)  90 
Ga.  203,  15  S.  K.  760,  Following  Macon  ft  A.  R. 
Co.  v.  Mayes  (1878)  49  Ga  355,  15  Am.  Rep. 
678. 

In  Illinois  it  has  been  held  that  persons  who, 
under  a  license  from  the  master,  put  in  new 
burners  in  a  brick  kiln  for  the  purpose  of  test- 
ing their  advantages,  are  in  the  position  of  vice 
principals  so  far  as  relates  to  making  such  ap- 
paratus suitable  and  safe  for  the  employees,  or 
giving  notice  of  increased  danger.  Pullman 
Palace  Car  Co.  v.  Laack  (1892)  143  111.  242,  18 
L.  R.  A.  215,  32  N.  E.  283.  One  of  the  grounds 
on  which  the  decision  proceeded  was  that  the 
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The  facts  are  stated  in  the  opinion. 
Mr.  William  Nottingham,  for  appel- 
lants: 

The  plaintiff's  intestate,  involuntarily  en- 
tering upon  this  hazardous  work  at  the  re- 
quest of  his  foreman,  Seeley,  assumed  all  the 
risks  incidental  thereto,  of  which  the  fall- 
ing of  burning  trees  and  limbs  was  plainly 
one  of  the  most  direct  and  obvious. 

Crovm  v.  Orr,  140  N.  Y.  450,  35  N.  K. 
648;  Jieinig  v.  Broadway  R.  Co.  49  Him, 
260,  1  N.  Y.  Supp.  907 ;  Qaertner  v.  Sohmitt, 
21  App.  Div.  403,  47  N.  Y.  Supp.  521;  Ar- 
nold v.  Delaware  &  H.  Canal  Co.  125  N.  Y. 
15,  25  N.  E.  1064;  Dorney  v.  O'Neill,  34 
App.  Div.  497,  54  N.  Y.  Supp.  235;  Hutch- 
inson v.  Charles  F.  Parker  <£  Co.  39  App. 
Div.  133,  57  N.  Y.  Supp.  168,  58  N.  Y.  Supp. 
190;  Kennedy  v.  Manhattan  R.  Co.  145  N. 
Y.  288,  39  N.  E.  956;  Leary  v.  Boston  do  A. 


R.  Co.  139  Mass.  580,  52  Am.  Rep.  733,  2 
N.  E.  115;  Wormell  v.  Maine  C.  R.  Co.  79 
Me.  397,  10  Atl.  49;  Wheeler  v.  Berry,  95 
Mich.  250,  54  N.  W.  876. 

It  is  a  matter  of  common  knowledge  that 
burning  trees  or  timber  are  likely  to  fall, 
and  that  no  one  can  state  just  when  that  will 
happen.  The  deceased  is  presumed  to  have 
been  aware  of  all  these  facts  and  natural 
laws  and  their  consequences.  They  were 
among  the  obvious  perils  which  he  assumed 
when  he  went  upon  this  land  to  put  out  the 
fire. 

Hannigan  v.  Lehigh  <£  H.  River  R.  Co. 
157  N.  Y.  244,  51  N.  E.  992;  Carlson  v. 
Monitor  Iron  Works,  38  App.  Div.  38,  55 
N.  Y.  Supp.  992 ;  Freeman  v.  Dennison  Mfg. 
Co.  40  App.  Div.  99,  57  N.  Y.  Supp.  478; 
Monzi  v.  Friedlime,  33  App.  Div.  217,  53 
N.  Y.  Supp.  482;  Cahill  v.  Hilton,  106  N. 


licensees  were  discharging  a  positive  duty  owed 
by  the  master  to  his  servants. 

And  still  more  recently  It  has  been  held  that 
an  employee  could  recover  for  injuries  due  to 
defects  In  the  appliances  of  a  contractor. 

In  Missouri  It  has  been  declared  that  a  master 
cannot  relieve  himself  of  the  duty  of  exercising 
ordinary  care  to  provide  reasonably  safe  appli- 
ances for  his  servants,  by  the  employment  of 
superintendents  or  independent  contractors  to 
provide  such  appliances.  Herdler  v.  Buck's 
Stove  &  Range  Co.  (1896)  186  Mo.  8,  37  8.  W. 
115 ;  Burnes  v.  Kansas  City,  Ft.  S.  &  M.  R.  Co. 
(1895)  129  Mo.  41,  31  3.  W.  347;  Bartley  v. 
Trorlicht  (1892)  49  Mo.  App.  214  (elevator  fell 
Into  disrepair.*,  Citing  Northern  P.  R.  Co.  v.  Her- 
bert (1886)  116  U.  S.  647,  29  L.  ed.  758,  6  Sup. 
Ct.  Rep.  590. 

It  was  further  held  In  the  Bartley  Case  that 
the  fact  that  an  elevator  was  leased  with  a 
building  will  not  absolve  the  lessee  from  liabil- 
ity for  Injuries  to  his  elevator  boy  by  Its  fall, 
caused  by  the  lessee's  failure  to  use  reasonable 
ears  to  keep  It  In  repair. 

8ackewlts  v.  American  Biscuit  Mfg.  Co. 
(1890)  78  Mo.  App.  144,  holds  that  there  Is  a 
sufficient  correspondence  between  a  petition  al- 
leging that,  while  the  plaintiff  was  in  defend- 
ant's employment,  she  was  required  to  work  In 
a  place  rendered  unsafe  by  the  negligent  acts  of 
men  engaged  in  repairing  the  building,  and 
proof  that  plaintiff  was  Injured  by  the  negligent 
acts  of  one  who  had  entered  into  a  contract 
with  defendants  to  repair  the  building. 

Tinder  a  statute  giving  a  right  of  action 
against  the  owner,  agent,  or  operator  of  a  mine, 
for  Injury  caused  by  failure  to  furnish  props, 
the  owner  is  liable,  even  though  the  mine  Is  op- 
erated by  another  under  a  contract  with  the 
owner,— especially  where  such  contract  provides 
that  the  latter  shall  furnish  timber  for  props. 
Leslie  v.  Rich  Hill  Coal  Mln.  Co.  (1892)  110 
Mo.  31,  19  S.  W.  308. 

In  New  Jersey  it  has  been  held  that  a  servant 
Injured  by  an  elevator  which  Is  In  course  of 
construction  by  an  Independent  contractor  on 
the  master's  premises  cannot  recover.  Conway 
v.  Purst  (1895)  57  N.  J.  L.  645,  32  Atl.  380. 
But  in  such  a  case  there  is  no  delegation  of  a 
duty  in  the  proper  sense  of  the  phrase,  and  the 
circumstances  are  controlled  by  the  principle 
that  the  dangerous  agencies  were,  for  the  time 
being,  quite  out  of  the  control  of  the  plain- 
tiff's master. 

In  New  York  the  doctrine  established  is  that 
an  employer  Is  not  liable  to  a  servant  for  the 
condition  of  a  structure  erected  by  an  Independ- 
ent contractor  for  the  use  of  his  servant.  The 
question  was  very  fully  discussed  In  Devlin  v. 
64L.R.  A. 


Smith  (1881)  25  Hun,  .206,  Affirmed  In  (1882) 
89  N.  Y.  470,  42  Am.  Rep.  811.     There  the  de- 
fendant was  employed  to  paint  a  building,  and, 
not  being  able  himself  to  build  a  scaffold,  em- 
ployed a  skilful  and  competent  person  to  build 
it     It  was  held  that  A  was  not  liable  for  In- 
juries received  by  one  of  his  workmen  through 
the  giving  way  of  the  scaffold.    The  position 
taken  In  the  lower  court  Is  shown  by  the  follow* 
Ing  passage  of  the  opinion  delivered:     "When- 
ever the  employer  has  been  held  liable,  not  for 
his  own  negligence,  but  for  the  negligence  of 
another  person,  It  was  upon  the  ground  that 
the  latter  was  charged  with  his  duties.     .    .    . 
That  Is  not  the  case  where  the  employer,  not 
having  the  requisite  skill  to  do  the  work  him- 
self, Intrusts  the  performance  of  it  entirely  to 
a   competent   and    unexceptionable   contractor. 
The  employer  cannot  escape  the  responsibility 
of  exercising  due  care  by  delegating  that  duty 
to  an  agent,  but  he  can  employ  a  competent  and 
unexceptionable  contractor  to  construct  tools, 
machinery,  etc.,  and  such  conduct  would  be  the 
exercise  of  that  care  which  the  law  requires. 
The  employment  of  a  contractor  is  not  a  dele- 
gation of  the  employer's  duty.    It  is,  when  prop- 
erly done,  an  exercise  of  the  care,  and  a  ful- 
filment of  the  duty  which  the  law  exacts.     It 
would  be  unreasonable  and  unjust  to  hold  an 
employer  liable  for  the  negligence  of  such  a  con- 
tractor so  employed,  for  the  employment  of  him 
would  not  be  negligence,  and  the  contractor's 
negligence  could  not  be  attributed  to  the  em- 
ployer, because  no  relation  of  agency  would  ex- 
ist between  them.     Unless,  therefore,  the  em- 
ployer knew  of  the  defect  which  caused  the  in- 
jury, or  his  ignorance  thereof  of  itself  indicated 
a  breach  of  duty  on  his  part,  there  would  be 
nothing  of  which  negligence  could  be  predicated. 
.     .     .     Smith  having  used  due  care  in  procuring 
the  scaffold,  and  having  no  knowledge  nor  any 
reason  to  apprehend  that  it  was  in  any  respect 
defective,  he  was  justified  in  subjecting  it  to 
Immediate  use  without  Inspection.     It  is  true, 
an  Inspection  might  have  disclosed  the  fact  that 
the  support  which  gave  way  was  fastened  with 
nails  instead  of  ropes.     But  no  reason  has  been 
shown  why  that  fact  should  have  admonished 
Smith  that  the  scaffold  was  unsafe.     Not  being 
an  expert,  his  inspection  must  have  b»en  merely 
that  of  a  common  observer.     If  the  defect  In 
the  scaffold  would  have  been  apparent  to  him, 
the  deceased  was  equally  bound  to  take  notice 
of    it;   one    was  as    competent  to    determine 
whether  the  fastenings  referred  to  were  suffi- 
cient or  not  as  the  other."    The  argument  of  the 
court  of  appeals  proceeds  upon  much  the  same 
lines :     "Under    the    recent    decisions    in    this 
statt.  It  may  be  that  if  Smith  had  undertaken 
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T.  512,  13  N.  E.  330;  Huda  v.  American 
Glucose  Co.  154  N.  Y.  474,  40  L.  R.  A.  411, 
48  N.  Y.  807;  Powers  v.  New  York,  L.  E.  & 
W.  R.  Co.  08  N.  Y.  274;  Oarety  v.  King,  9 
App.  Div.  443,  41  N.  Y.  Supp.  633;  Vitto  v. 
Farley,  15  Misc.  153,  36  N.  Y.  Supp.  1105; 
Vilas  v.  Vanderbilt,  20  Misc.  51,  44  N.  Y. 
Supp.  267. 

The  method  of  putting  out  the  fire,  thus 
preventing  damage  and  protecting  the  mas- 
ter's property,  and  the  manner  of  avoiding 
at  the  same  time  the  perils  incidental  to 
such  service,  were  details  of  the  work  that 
belonged  to  the  duties  of  the  servant,  and 
not  to  those  which  the  master  owed  to  him. 
Anything  done  or  omitted  by  the  foreman., 
therefore,  relating  to  the  peril  to  which  the 
servant  was  exposed  in  extinguishing  the 
fire,  was  the  act  or  omission  of  a  fellow  serv- 
ant, and  not  of  the  master. 


Loughlin  v.  State,  105  N.  Y.  150,  11  N.  E. 
371;  Cullen  v.  Norton,  126  N.  Y.  1,  26  N.  E. 
005;  Miller  v.  Thomas,  15  App.  Div.  105,  44 
N.  Y.  Supp.  277;  Ulrich  v.  New  York  C.  <£ 
H.  R..R.  Co.  25  App.  Div.  465,  51  N.  Y. 
Supp.  5;  Hussey  v.  Coger,  112  N.  Y.  614, 
3  L.  R.  A.  559,  20  N.  E.  556;  Hutchinson 
v.  Charles  F.  Parker  &  Co.  39  App.  Div. 
133,  57  N.  Y.  Supp.  168,  58  N.  Y.  Supp.  100; 
Perry  v.  Rogers,  157  N.  Y.  251,  51  N.  E. 
1021;  Crispin  v.  Babbitt,  81  N.  Y.  516,  37 
Am.  Rep.  521;  Mahoney  v.  Vacuum  Oil  Co. 
76  Hun,  570,  28  N.  Y.  Supp.  196 ;  McCoskcr 
v.  Long  Island  R.  Co.  84  N.  Y.  77. 

Notice  to  Hannan  that  the  tree  had 
burned  to  such  an  extent  that  it  was  likely 
to  fall  was  not  notice  to  the  defendants. 

Reiser  v.  Pennsylvania  Co.  152  Pa.  38,  25 
Atl.  175;  Richardson  v.  Cooper,  88  Jll.  270; 
Keenan  v.  New  York,  L.  E.  d  W.  R.  Co.  145 


to  erect  tbe  scaffold  through  agents,  or  work- 
men  acting  under  his  direction,  he  would  have 
been  liable  for  negligence  on  their  part  in  do- 
ing the  work,  provided  that  In  doing  it  they 
were  not  fellow  servants  of  the  party  injured. 
But  in  this  case  he  did  not  so  undertake.  Stev- 
enson was  not  the  agent  or  servant  of  Smith, 
bat  an  independent  contractor  for  whose  acts 
or  omissions  Smith  was  not  liable.  Blake  v. 
Ferris  (1851)  5  N.  Y.  48,  55  Am.  Dec.  304. 
Rmith  received  the  scaffold  from  him  as  a  com- 
pleted work,  and  we  do  not  think  that  It  was 
negligence  to  rely  upon  its  sufficiency  and  permit 
his  employees  to  go  npon  It  for  the  purpose  of 
performing  their  work.  Stevenson  was,  as  ap- 
pears from  the  evidence,  much  more  competent 
than  Smith  to  Judge  of  its  sufficiency.  He  had 
undertaken  to  construct  a  first-class  scaffold, 
and  had  delivered  It  to  Smith  in  performance  of 
this  contract,  and  we  do  not  think  that  Smith 
is  chargeable  with  negligence  for  accepting  It 
without  further  examination.  All  that  such  an 
examination  would  have  disclosed  would  have 
been  that  the  upright  was  nailed  to  the  ledger, 
and  Smith,  not  being  an  expert,  would  have  been 
Justified  in  relying  npon  the  Judgment  of  Stev- 
enson as  to  the  propriety  of  that  mode  of  fas- 
tening. The  defect  was  not  such  as  to  admon- 
ish Smith  of  danger." 

To  tbe  same  effect,  see  Wittenberg  v.  Fried- 
erlch  (1806)  8  App.  Div.  433,  40  N.  T.  Supp. 
805,  where  a  floor  constructed  by  a  sub-con- 
tractor in  a  building  which  a  contractor  was 
erecting  gave  way  and  Injured  one  of  the  latter's 
servants. 

These  cases  seem  inconsistent  with  Wanna- 
maker  v.  Rochester  (1802)  44  N.  Y.  8.  R.  45, 
17  N.  T.  8upp.  321,  where  a  municipality  was 
held  liable  for  injuries  caused  by  the  caving  In 
of  a  trench  made  by  an  independent  contractor. 
But  there  is  no  discussion  of  the  general  ques- 
tion Involved  In  such  a  situation. 

It  will  be  observed  from  the  extracts  given 
from  the  opinion  of  the  court  of  appeals  that, 
while  recognizing  the  antagonism  between  this 
doctrine  and  that  of  the  nondelegable  quality  of 
certain  duties,  it  contents  itself  with  declaring 
the  master's  nonliability,  and  gives  no  reasons 
for  its  opinion. 

In  Pennsylvania  It  has  been  laid  down,  ar- 
guendo, In  a  comparatively  late  case  that,  as  the 
master  owes  to  the  servant  the  duty  of  provid- 
ing a  reasonably  safe  place  In  which  to  work, 
and  reasonably  safe  appliances,  he  is  not  re- 
lieved from  liability  for  an  Injury  resulting  to 
a  servant  from  neglect  of  such  duty  by  the  fact 
that  he  delegated  It  to  an  agent  or  independent 
contractor.  Train  or  v.  Philadelphia  &  R.  R. 
Co.  (1800)  187  Pa.  148,  20  Atl.  632. 
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But  there  Is  an  earlier  decision  to  the  effect 
that  if  a  mechanic  Is  under  a  contract  to  con- 
struct stills  of  sufficient  strength  for  a  certain 
purpose,  and  the  details  are  left  to  his  own 
judgment  and  skill,  the  employer  cannot  be  vis- 
ited with  the  consequences  of  his  failure.  Ar- 
desco  Oil  Co.  v.  Gilson  (1870)  63  Pa.  146.  The 
liability  of  the  company  was  held  to  be  for  the 
Jury,  as  there  was  evidence  that  tbe  stills  were 
made  according  to  a  plan  directed  by  the  presi- 
dent: but  tbe  court  states  the  rule  as  to  the 
result  of  employing  a  contractor  in  the  most 
uncompromising  terms.  "It  may  be  considered 
as  now  settled  that,  If  a  person  employs  others, 
not  as  servants,  but  as  mechanics,  or  contractors 
in  an  independent  business,  and  they  are  of 
good  character,  if  there  is  no  want  of  due  care 
in  choosing  them  be  Incurs  no  liability  for  In- 
juries resulting  to  others  from  their  negligence 
or  want  of  skill.  Painter  v.  Pittsburgh  (1863> 
46  Pa.  213.  If  I  employ  a  well-known  and  rep- 
utable machinist  to  construct  a  steam  engine, 
and  it  blows  up  from  bad  materials  or  unskil- 
ful work,  1  am  not  responsible  for  any  Injury 
which  may  result,  whether  to  my  own  servant 
or  to  a  third  person." 

The  task  of  reconciling  the  conflicting  views 
thus  evidenced  must  be  left  to  the  distinguished 
court  which  is  responsible  for  them.  To  the 
present  writer  the  more  recent  expression  of 
opinion  appears  to  be  unquestionably  the  correct 
one.  It  Is  worth  observing  that,  as  the  doctrine 
of  nondelegable  duties  had  not  yet  been  formu- 
lated with  much  distinctness  at  the  time  the 
earlier  case  was  decided.  It  Is  extremely  prob- 
able that  the  effect  of  such  a  conception  as  qual- 
ifying the  rule  with  regard  to  Independent  con- 
tractors was  not  considered  at  all  by  the  court. 
The  opinion  delivered  gives  no  Indication  that 
this  aspect  of  the  relations  of  the  parties  waa 
taken  into  account. 

In  Rhode  Island  a  company  was  held  respon- 
sible for  the  negligence  of  an  Independent  con- 
tractor in  so  constructing  a  crane  that  the  haul- 
ing chains  were  not  properly  Insulated  from  the 
current  of  electricity  which  operated  It.  Moran 
v.  Corliss  Steam  Engine  Co.  (1800)  21  R,  I. 
386,  45  L.  R.  A.  267,  43  Atl.  874  (the  appliance 
became  dangerous  after  being  put  into  use). 

Some  language  has  been  held  by  the  supreme 
court  of  South  Carolina  which  would  seem  to 
Indicate  that  the  master  Ib  not  absolved  from  li- 
ability for  conditions  of  the  place  created  by 
work  which  is  being  done  by  a  contractor.  Con- 
lln  v.  Charleston  (1868)  15  Rich.  L.  201.  But 
the  precise  position  of  the  learned  judge  who 
wrote  the  opinion  Is  not  very  clearly  defined. 

In  Texas  it  has  been  held  that  the  duty  of  a 
railroa        -npany  to  an  employee  to  furnish 


1901. 


Maltbie  y.  Bklden. 


55 


N.  Y.  190,  39  N.  E.  711;  Nashville  d  C.  R. 
Co.  v.  McDaniely  12  Lea,  380. 

Mr.  M.  XL  Driscoll,  for  respondent: 
There  is  a  clear  distinction,  with  respect 
to  the  master's  liability,  between  cases 
where  the  accident  happens  in  the  regular 
place  and  employment,  and  where  it  happens 
in  a  new  and  unusual  place  and  employment 
to  which  the  servant  is  ordered  by  the  mas- 
ter or  his  representative. 

Benzing  v.  Steinicay,  101  N.  Y.  547,  5  N. 
E.  449;  McDermott  v.  New  York  Cent,  d  E. 
R.  R.  Co,  38  N.  Y.  S.  R.  33,  13  N.  Y  Supp. 
435,  Affirmed  in  131  N.  Y.  668,  30  N.  E.  867 ; 
Mann  v.  Oriental  Print  Works,  11  R.  I.  152; 
Nichols  v.  Brush  d  D.  Mfg.  Co.  53  Hun,  137, 
6  N.  Y.  Supp.  601,  Affirmed  in  117  N.  Y.  646, 
22  N.  E.  1131;  Rettig  v.  Fifth  Ave.  Transp. 
Co.  6  Misc.  328,  26  N.  Y.  Supp.  986;  Af- 
firmed in    144   N.   Y.   715,   39  N.   E.   859; 


Kranz  v.  Long  Island  R.  Co.  123  N.  Y.  1, 
25  N.  E.  206;  McGonigle  v.  Canty,  80  Hun, 
301,  30  N.  Y.  Supp.  320;  Pantzar  v.  Tilly 
Foster  Iron  Min.  Co.  99  N.  Y.  368,  2  N.  E. 
24;  Eatton  v.  Eilton  Bridge  Constr.  Co.  42 
App.  Div.  308,  59  N.  Y.  Supp.  272;  McQov- 
em  v.  Central  Vermont  R.  Co.  123  N.  Y.  280, 
25  N.  E.  373;  Leland  v.  Eearne,  49  App. 
Div.  Ill,  63  N.  Y.  Supp.  204;  Brennan  v. 
Cordon,  118  N.  \.  489,  8  L.  R.  A.  818,  23 
N.  E.  810. 

To  hold,  as  matter  of  law,  that  the  men 
were  bound,  under  the  conditions,  to  take 
notice  of  the  stub  from  time  to  time,  and 
protect  themselves  against  its  falling,  would 
be  unreasonable  in  the  extreme. 

This  question  was  submitted  to  the  jury 
as  a  question  of  fact,  and  their  finding  U 
conclusive. 
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safe  appliances  cannot  be  affected  by  a  con- 
tract between  It  and  a  third  person  to  which  the 
plaintiff  was  not  a  party,  giving  such  person 
control  of  the  cars,  and  requiring  him  to  make 
all  repairs.  Gulf,  C.  A  3.  F.  B.  Co.  v.  Shearer 
(1892)  1  Tex.  Civ.  App.  343,  21  S.  W.  133; 
Gulf,  C.  &  S.  P.  R.  Co.  v.  Delaney  (1900)  22  Tex. 
Civ.  App.  427,  55  S.  W.  538.  In  the  latter  case, 
the  contract  for  ballasting  a  railroad  track  pro- 
Tided  that  "the  contractor  would  carry  on  and 
prosecute  the  work  in  such  manner"  as  the 
engineer  of  the  railroad  company  should  direct, 
and  the  injury  was  caused  by  a  defect  in  a  derrick 
used  by  the  contractor  in  performing  such  work. 

In  Virginia,  on  the  general  ground  that  the 
reconstruction  of  a  railway  bridge  without  the 
Interruption  of  traffic  is  not  an  essentially  haz- 
ardous undertaking,  but  may  be  effected  with 
entire  safety  if  ordinary  care  be  used,  a  com- 
pany has  been  held  not  liable  for  the  negligence 
of  a  reputable  contractor,  employed  to  do  the 
work.  Norfolk  &  W.  R.  Co.  v.  Stevens  (1899) 
97  Va.  631,  46  L.  R.  A.  367,  34  S.  E.  525  (train 
went  through  one  of  the  spans,  owing  to  the 
fact  that  the  false  work  had  been  taken  away 
too  soon). 

The  court  does  not  refer  to  any  of  the  author- 
ities opposed  to  its  own  conclusion,  and  contents 
Itself  with  applying  the  general  rule  as  to  inde- 
pendent contractors,  without  noticing  the  possi- 
bility of  an  exception  to  that  rule  in  the  case 
of  absolnte  duties. 

Whichever  of  these  views  of  the  nature  of  the 
master's  liability  Is  taken,  it  Is  manifest  that 
the  general  principles  which  determine  the  ex- 
tent of  the  responsibility  of  an  employer  for 
the  acts  of  an  Independent  contractor  involve 
tbe  corollary  that  the  owner  of  premises  cannot 
dictate  that  his  building  be  constructed  of  im- 
proper materials  or  upon  an  unsafe  plan,  and 
escape  liability  for  injuries  caused  thereby  be- 
cause he  made  a  contract  with  a  third  person  to 
build  it ;  nor  can  he,  with  knowledge  of  a  weak- 
ness or  defect  threatening  the  strength  of  the 
building,  set  a  man  at  work  Immediately  under 
4t  and  shift  all  responsibility  upon  the  builder. 
Mrfcr  ▼.  Morgan  (1892)  82  Wis.  289,  52  N.  W. 
174. 

Similarly,  since  the  physical  conditions  cre- 
ated by  the  negligence  are  the  necessary  result 
of  the  work  contracted  for,  an  employee  of  a 
street  railway  which  is  relaying  Its  rails  under 
a  municipal  permit  may  recover  for  injuries  due 
to  an  obstruction  in  the  track.  North  Chicago 
Street  R.  Co.  v.  Dudgeon  (1900)  184  111.  477, 
76  N.  E.  796,  Affirming  (1898)  83  111.  App.  528. 
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L  Same  tub  feet  continued;  opposing  doctrines 

discussed 

The  cases  absolving  the  master  from  respon- 
sibility for  the  negligence  of  an  Independent  con- 
tractor in  this  connection  clearly  seem  to  have 
been  decided  upon  a  false  theory  of  the  circum- 
stances involved.  It  Is  a  contradiction  in  terms 
to  speak  of  an  absolute  duty  as  being  suscep- 
tible of  delegation.  If  It  can  be  delegated  In 
any  particular  Instance,  It  ceases,  ex  hypothesi, 
to  be  absolute.  That  this  Is  a  necessary  corol- 
lary of  the  theory  that  a  duty  Is  absolute  has 
been  fully  recognized  In  many  English  and 
American  cases,  where  the  complainant  was  a 
stranger.  Hole  v.  Slttlngbourne  &  S.  R.  Co. 
(1861)  6  Hurlst.  A  N.  488,  30  L.  J.  Exch.  N.  8. 
81,  3  L  T.  N.  S.  750,  9  Week.  Rep.  274  (rail- 
way company  held  liable  for  the  act  of  a  con- 
tractor In  obstructing  the  navigation  of  a  river 
while  building  a  bridge)  ;  Tarry  v.  Ashton 
(1876)  L.  R.  1  Q.  B.  Div.  314,  45  L.  J.  Q.  B. 
N.  S.  260,  34  L.  T.  N.  S.  97,  24  Week.  Rep.  581 
(tenant,  who  maintained  a  lamp  oyer  a  foot- 
path In  a  condition  so  defective  as  to  be  a  dan- 
gerous nuisance,  was  held  answerable  to  a  pas- 
serby Injured  by  its  fall,  although  he  had  hired 
a  competent  contractor  to  repair  It);  Curtis  v. 
Klley  (1891)  153  Mass.  123,  26  N.  E.  421  (sim- 
ilar facts)  ;  Wilkinson  v.  Detroit  Steel  &  Spring 
Works  (1889)  73  Mich.  405,  41  N.  W.  490 
(building  so  defectively  constructed  as  to  be  a 
nuisance)  ;  and  the  other  cases  cited  in  1 
Shearm.  A  Redf.  Neg.  ff  14,  176.  Why  a  dif- 
ferent principle  should  be  applied  where  tbe  In- 
Jury  Is  received  by  a  servant  of  the  party  sub- 
ject to  the  duty  Is  not  apparent,  and  no  court 
has  yet  furnished  any  reason  for  making  such  a 
distinction.  See  the  comment  made  supra,  II. 
1,  on  the  New  York  cases.  On  the  other  hand, 
there  Is  a  consideration  which  points  very 
strongly,  if  not  conclusively,  to  the  conclusion 
that  the  case  of  a  servant  Is  precisely  the  one 
In  which  the  courts  should  be  most  unwilling 
to  allow  the  Interposition  of  a  contractor  to 
shield  the  master.  As  has  already  been  shown 
in  an  earlier  note  in  this  series  (Walkowskl  v. 
Penokee  &  Gogebic  Consolidated  Mines  (Mich.) 
41  L.  R.  A.  pp.  38-45,  and  pp.  107-119),  a  manu- 
facturer who  supplies  a  chattel  to  another  per- 
son to  be  used  in  his  business  Is  not  bound  to 
Indemnify  the  vendee's  servants  for  Injuries 
which  they  receive  owing  to  defects  in  the  chat- 
tel. Manifestly  the  result  of  applying  concur- 
rently this  principle  and  the  principle  that  the 
master  who  purchases  appliances  from  a  manu- 
facturer is,  as  regards  his  servants,  entitled  to 
rely  upon  Its  fitness  for  the  purposes  contem- 
plated, unless  there  is  something  to  put  him  on 
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N.  Y.  585;  Kain  v.  Smith,  89  N.  Y.  375; 
Lof ratio  v.  Veto  York  d  Mt.  V.  Water  Co. 
55  Hun,  452,  8  N.  Y.  Supp.  717;  Gates  v. 
State,  128  N.  Y.  221,  28  N.  E.  373. 

Bartlett,  J.,  delivered  the  opinion  of  the 
court: 

This  action  was  brought  by  the  plaintiff, 
as  administratrix  of  the  estate  of  her  de- 
ceased husband,  to  recover  of  the  defendants 
damages  in  negligently  causing  his  death. 
In  October,  1897,  the  defendants,  under  con- 
tract with  the  state,  were  engaged  in  deep- 
ening the  Erie  canal  in  the  town  of  Camil- 
las, Onondaga  county.  The  deceased  was 
working  with  a  gang  of  men  employed  by 
the  defendants  under  the  supervision  of  Or- 
son Seeley  as  foreman.  These  workmen 
were  engaged  in  driving  spiles  as  part  of 
the  work  they  were  prosecuting.    The  canal 


at  this  point  ran  east  and  west,  and  was 
crossed  at  right  angles  by  a  highway,  which,, 
about  1,000  feet  south  of  the  canal,  was  in- 
tersected  by  a  state  ditch,  also  being  exca- 
vated by  these  contractors.  The  ditch  ran 
from  the  highway  diagonally  to  the  canal, 
intersecting  it  some  distance  west  of  the- 
highway  bridge,  thus  making  a  triangle 
bounded  on  the  north  by  the  canal,  on  the 
east  by  the  highway,  and  on  the  south  and 
west  by  the  state  ditch.  The  land  in  this 
triangle  was  low,  swampy,  and  apparently 
useless.  The  evidence  shows  that  it  was- 
covered  with  grass,  wood,  stumps,  trees,  and 
refuse.  On  this  land,  some  40  or  50  yards 
south  of  the  canal,  stood  a  dead  elm  tree 
about  35  feet  high,  with  some  ragged  stumps- 
or  ends  of  branches  projecting  from  the  up- 
per part;  the  bark  had  fallen  from  it;  it  was 
weather  beaten  and  decayed.     A  short  dis- 


inqulry  as  to  Its  condition.  Is  to  deny  any  rem- 
edy to  servants  for  injuries  due  to  defects  In 
such  appliances.  Such  a  conclusion  Is  simply 
preposterous  and  disgraceful  to  any  system  of 
jurisprudence.  Either  the  vendor  should  no 
longer  be  allowed  to  shelter  himself,  under  the 
supposed  circumstances,  by  the  defense  of  want 
of  privity  of  contract,  or  it  should  be  regarded 
as  an  implied  term  in  the  contract  between  the 
master  and  his  servants  that  all  appliances  ob- 
tained from  parties  not  in  his  service  are  free 
from  all  defects  which  can  be  prevented  by  the 
exercise  of  that  degree  of  care  and  skill  which 
is  required  of  persons  following  the  same  line 
of  business  as  the  vendor.  The  latter  method  of 
escaping  from  the  absurd  predicament  into 
which  the  law  has  got  itself  at  this  meeting 
point  of  the  principles  under  discussion  would 
seem  to  be  the  most  desirable.  Not  only  would 
it  round  off  and  render  entirely  consistent  the 
doctrine  of  absolute  duties,  but  it  would  obviate 
the  almost  insuperable  practical  difficulties 
which  would,  in  many  instances,  block  the  at- 
tempts of  servants  to  obtain  redress  from  vend- 
ors of  instrumentalities  residing  In  distant  lo- 
calities. There  would  be  no  injustice  to  the 
master  In  such  rule,  for  he  would  still  have  bis 
action  over  against  the  vendor  of  the  defective 
appliance,  and  would  almost  Invariably  be  more 
favorably  situated  than  his  servants  for  the 
enforcement  of  his  rights. 

J.  Massachusetts    doctrine   not   identical    with 
that  of  other  states. 

The  doctrine  which  has  been  involved  In  Mas- 
sachusetts is  somewhat  different  from  that 
which  prevails  in  other  courts,  although  in  a 
large  class  of  cases  Its  practical  results  are 
quite  similar.  In  some  of  the  earlier  cases  we 
find  language  used  which  can  scarcely  be  con- 
strued otherwise  than  as  an  explicit  affirmative 
of  the  theory  of  nondelegable  duties  In  the  sim- 
ple form  in  which-  it  has  been  enunciated  In 
other  jurisdictions. 

For  the  management  of  his  machinery  and  the 
conduct  of  his  servants,  a  master  1b  not  respon- 
sible to  their  fellow  servants;  but  he  cannot 
avail  himself  of  this  exemption  from  responsi- 
bility when  his  own  negligence  In  not  having 
suitable  Instruments,  whether  persons  or  things, 
to  do  his  work  causes  Injury  to  those  In  his  em- 
ploy. He  cannot  devest  himself  of  his  duty  to 
have  suitable  Instruments  of  any  kind,  by  dele- 
gating to  an  agent  their  employment  or  Be  lee - 
don,  their  superintendence  or  repair.  A  corpo- 
ration must,  and  a  master  who  has  an  extensive 
business  often  does,  perform  this  duty  through 
officers  or  superintendents ;  but  the  duty  is  his, 
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and  not  merely  theirs,  and  for  negligence  of  his 
duty  in  this  respect  he  is  responsible.  Oilman 
v.  Eastern  It.  Co.  (I860)  13  Allen,  433,  90  Am. 
Dec.  210. 

In  Ford  v.  FItchburg  R.  Co.  (1872)  110  Mass. 
240,  14  Am.  Rep.  598.  it  was  held  that  Instruc- 
tions were  properly  refused  which  said  the  de- 
fendants would  not  be  liable  for  negligence  or 
persons  examining  a  boiler.  The  court  said : 
"The  corporation  is  equally  chargeable,  whether 
the  negligence  was  in  originally  falling  to  pro- 
vide, or  In  afterwards  failing  to  keep,  its  ma- 
chinery In  safe  condition.  The  duty  Is  essen- 
tially the  same.  .  .  .  The  question  was  not 
whether  the  officers  named  knew,  or  might  have- 
known,  of  the  defect,  or  of  the  incompetency  of 
those  who  had  charge  of  the  repairs,  but 
whether  the  corporation  In  any  part  of  Its  or- 
ganization, by  any  of  its  agents,  or  for  want  or 
agents,  failed  to  exercise  due  care  to  prevent  In- 
jury to  the  plaintiff  from  defects  In  the  instru- 
ment furnished  for  his  use." 

But  the  position  of  this  court  now  Is,  that  the- 
master's  exercise  or  non-exercise  of  a  proper 
supervision  over  the  servants  to  whom  he  has- 
delegated  the  performance  of  the  duties  which 
elsewhere  are  treated  as  absolute  without  quali- 
fication Is  the  test  to  which  the  question  of  his- 
responsibility  for  the  negligence  of  those  serv- 
ants ought  to  be  referred.  The  most  useful  ex- 
planation of  this  theory,  for  the  purposes  of 
comparative  jurisprudence,  is  contained  in  the- 
following  passage  from  the  opinion  of  Field.  J.„ 
In  Rogers  v.  Ludlow  Mfg.  Co.  (1887)  144  Mass. 
198.  59  Am.  Rep.  68,  11  N.  E.  77 :  "As  a  cor- 
poration must  act  by  natural  persons,  and  as  ail 
large  corporations  carry  on  their  business  by 
means  of  servants  of  different  grades,  it  is  man- 
ifest that,  if  It  Is  held  that  these  are  all  fellow 
servants,  and  that  the  corporation  can  delegate- 
the  whole  duty  of  hiring  and  superintending  Its. 
servants,  and  of  providing  Its  machinery  and 
of  keeping  it  in  repair,  to  one  or  more  princi- 
pal servants,  such  as  superintendents  or  mana- 
gers, the  corporation  may  escape  all  responsibil- 
ity for  injuries  caused  by  defective  machinery, 
except  in  the  few  cases  where  it  can  be  shown* 
that  these  principal  servants  were  Incompetent, 
or  that  the  directors  of  the  corporation,  or  Ha 
principal  officers,  knew  that  the  subordinate 
servants  were  incompetent,  or  that  the  machin- 
ery used  was  defective.  To  avoid  this  result; 
some  courts  have  held  that  superintendents  or 
managers  are  not  fellow  servants  with  the  men 
employed  to  work  under  them,  »r  that  servants 
employed  In  one  department  of  the  business  are 
not  fellow  servants  with  those  employed  in  an- 
other. Other  courts  have  held  that  they  are  all 
fellow   servants,   but   that   the   master  cannot 
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tance  west  were  a  few  other  elm  trees.  Some 
little  distance  northwest  of  this  dead  elm, 
and  near  the  canal,  was  a  large  quantity  of 
spiles  to  be  used  in  the  work  of  the  defend- 
ants. During  the  morning  of  the  day  the 
plaintiff's  intestate  was  killed,  a  fire  was 
discovered  on  the  southwesterly  or  southerly 
portion  of  this  triangle,  which  spread  rapid- 
ly, and,  unless  checked,  it  was  obvious  that 
the  spiles  in  question  would  be  consumed. 
These  defendants  had  two  other  gangs  of 
workmen  engaged  in  excavating  on  the  state 
ditch  under  separate  foremen.  They  also 
employed  a  walking  boss,  named  Hannan, 
who  was  supervising  the  work  generally. 
The  men  in  all  of  these  gangs  were  called 
upon  to  fight  the  fire,  and  did  so  for  a  con- 
siderable time.  Hannan  assumed  the  con- 
trol of  the  men,  and  directed  their  opera- 
tions.   Some  of  the  men,  among  whom  was 


the  deceased,  were  engaged  in  carrying  wa- 
ter in  pails  from  the  canal  to  the  fire,  and  in 
doing  so  passed  a  short  distance  north  of 
the  dead  elm  tree.  At  the  time  of  the  acci- 
dent this  tree  had  been  on  fire  for  about 
three  quarters  of  an  hour,  and  it  was  the  sub- 
ject 01  conversation  between  Hannan  and  a 
workman  whether  it  should  be  cut  down  or 
allowed  to  burn,  Hannan  inclining  to  the- 
latter  view.  The  evidence  does  not  disclose 
any  general  apprehension  existing  among 
the  workmen  that  the  burning  tree  was  an* 
object  of  special  danger.  The  deceased 
while  engaged  with  some  twenty-five  others 
in  carrying  water  from  the  canal  to  fire  in 
the  undergrowth,  passed,  as  he  had  repeated- 
ly done,  about  20  feet  or  more  to  the  north 
of  the  burning  tree,  when  it  suddenly  fell 
ujxrn  him,  causing  his  instant  death.  The 
wind  at  the  time  was  blowing  from  the 


avoid  his  obligation  to  see  to  it  that  reasonable 
care  shall  be  exercised  in  procuring  suitable  ma- 
chinery, la  keeping  It  in  repair,  and  In  hiring 
and  retaining  competent  servants,  by  employing 
a  servant  to  do  these  things  for  blm ;  and  that 
If  he  does  employ  a  servant  for  this  purpose, 
and  the  servant  does  not  use  due  care,  the  mas- 
ter Is  responsible.  .  .  .  The  rule  of  re$pon- 
deat  tupcrior  as  applied  to  cases  like  the  pres- 
ent, the  exception  of  Injuries  caused  by  the  neg- 
ligence of  a  fellow  servant,  and  the  limitations 
of  this  exception,  have  been  established  by 
courts  upon  considerations  of  public  policy,  as 
well  as  of  the  legal  principles  which  govern 
cases  somewhat  analogous.  If  a  master  who 
takes  no  personal  part  In  the  management  of  his 
business  has  any  duty  to  perform  towards  bis 
servants,  it  Is  difficult  to  say  that  It  Is  always 
wholly  performed  by  doing  two  things,  namely, 
by  employing  competent  servants,  and  by  fur- 
nishing ample  means.  In  order  that  the  busi- 
ness may  be  properly  managed,  the  servants 
should  not  only  be  competent,  but  they  should 
be  numerous  enough  to  do,  and  they  should  have 
the  means  of  doing,  whatever  ought  reasonably 
to  be  done,  and  such  regulations  should  be  es- 
tablished as  will  insure  the  requisite  subordina- 
tion and  control,  and  the  exercise  of  reasonable 
Intelligence  and  care  in  the  conduct  of  the  busi- 
ness; and  It  Is  almost  as  difficult  to  define  all 
the  duties  of  the  master  in  these  respects  as  to 
define  the  duties  of  a  person  under  other  rela- 
tions. If  it  Is  not  the  absolute  duty  of  the  mas- 
ter to  furnish  suitable  machinery,  and  If  he  Is 
not  held  to  warrant  that  the  servants  he  em- 
ploys to  furnish  machinery,  or  to  keep  it  in  re- 
pair, shall  always  use  reasonable  care,  then  the 
duty  of  a  master  who  does  not  personally  con- 
duct his  business,  If  he  is  under  any  duty,  we 
think,  must  be  to  use  reasonable  care  in  the 
management,  and  that  is  to  exercise,  or  have  ex- 
ercised, a  reasonable  supervision  over  the  con- 
duct of  his  servants,  as  well  as  to  use  reason- 
able care  In  seeing  that  his  servants  are  compe- 
tent, and  are  furnished  with  suitable  means  for 
carrying  on  the  business."  The  learned  Judge 
than  reviewed  some  of  the  earlier  cases,  and 
proceeded  thus :  "These  decisions  show  that  It 
Is  the  duty  of  the  master  to  exercise  a  reason- 
able supervision  over  the  condition  In  which  the 
machinery,  structures,  and  other  appliances 
used  In  his  business  are  kept  by  his  servants, 
and  that  he  cannot  wholly  escape  responsibility 
by  delegating  the  performance  of  this  duty  to 
servants ;  that  the  negligence  of  his  servants  In 
repairing  or  in  felling  to  repair  machinery,  Is 
■ot  necessarily  the  negligence  of  the  master, 
but  that  It  is  also  to  be  determined  In  each  case 
whether  the  master  has  exercised  a  reasonable 
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supervision  over  bis  servants,  and  reasonable- 
care  In  seeing  that  bis  machinery  Is  kept  In 
proper  condition,  although  he  may  have  em- 
ployed competent  servants  and  furnished  them 
with  suitable  materials,  and  Instructed  them  to 
keep  the  machinery  In  repair." 

As  was  said  In  Johnson  v.  Boston  Tow-Boat 
Co.  (1883)  136  Mass.  215,  46  Am.  Rep.  458: 
"The  master  is  liable  In  all  cases  for  his  own 
negligence,  and  that  may  be  shown  by  a  defect 
of  such  a  nature,  or  so  long  continued,  as  to  be- 
of  itself  evidence  of  negligence  In  the  master, 
or  the  negligence  of  a  servant  may  be  of  such 
a  character  that  negligence  of  the  master  may 
be  inferred  from  it." 

We  are  aware  that  this  rule  Is  somewhat  in- 
definite, and  Is  perhaps  not  precisely  that  which, 
generally  prevails  in  the  United  States.  North- 
ern P.  R.  Co.  v.  Herbert  (1886)  116  U.  S.  642„ 
29  L.  ed.  755,  6  Sup.  Ct.  Rep.  500 ;  Benzing  v. 
Stelnway  (1886)  101  N.  Y.  547,  5  N.  B.  449. 

The  following  extracts  will  also  be  found 
serviceable  as  elucidating  still  further  the  po- 
sition of  the  court : 

The  servant  charged  with  providing  these  ap- 
pliances stands  in  the  place  of  the  master,  and 
performs  the  duty  Incumbent  on  him.  It  Is  not 
sufficient  that  he  Is  an  Intelligent  and  competent 
servant ;  if  he  neglects  this,  the  master  Is  still' 
responsible,  unless  he  shall  himself  have  exer- 
cised a  reasonable  care  and  supervision  over 
him  In  seeing  that  the  machinery  was  In  proper 
condition.  Nor  Is  It  enough  that  the  master 
has  employed  suitable  servants,  and  furnished 
them  with  suitable  materials,  and  Instructed 
them  to  keep  the  machinery  In  repair.  He  must 
see  that  such  servants  do  their  duty.  Elmer  v. 
Locke  (1883)  135  Mass.  575;  Daley  v.  Boston 
&  A.  R.  Co.  (1888)  147  Mass.  101,  16  N.  E.  690. 

Perhaps  the  whole  question  Is  whether  the- 
master  has  exercised  reasonable  care  In  employ- 
ing competent  servants,  in  providing  suitable- 
machines  and  implements,  and  In  doing  that 
part  of  his  busluess  which  he  has  undertakeu 
to  do  himself,  and  has  exercised  a  reasonable- 
supervision  over  his  servants  in  the  performance^ 
of  the  duties  which  he  has  Intrusted  to  them. 
This  Is  often  a  question  for  the  Jury.  Courts 
have  therefore  held  that  they  could  not  say,  aa 
matter  of  law,  that  a  master  was  not  respon- 
sible for  injuries  occasioned  by  defective  ma- 
chinery, when  the  defect  was  substantial  and 
rendered  the  machine  unfit  for  use,  although  it 
was  through  the  neglect  o'f  a  competent  servant 
that  the  machine  had  not  been  repaired;  and 
they  have  also  held  that,  when  the  defect  was* 
one  that  must  frequently  arise  from  the  use  of 
the  machine,  and  wat»  such  that  the  person  em- 
ployed to  superintend  the  use  of  the  machine- 
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south.  The  defendants  were  not  present 
during  the  fire.  The  jury  rendered  a  ver- 
dict fur  the  plaintiff,  and  the  appellate  divi- 
sion affirmed  the  judgment  entered  thereon 
with  a  divided  court.  The  prevailing  opin- 
ion rests  upon  the  theory  that  the  foremen 
and  the  walking  boss,  Hannan,  were  repre- 
senting the  matters  in  the  prosecution  of 
the  regular  work,  and  that  when  the  proper- 
ty of  the  latter  was  endangered  by  fire  it 
was  their  duty  to  request  the  assistance  of 
the  men  under  them  to  preserve  it  if  possi- 
ble; that,  if  the  men  consented  to  leave  the 
regular  work,  and  engage  in  protecting 
the  property,  the  foreman  still  represented  the 
masters  in  the  emergency,  and  owed  to  the 
men  the  same  duty  as  would  the  masters  if 
personally  present.  It  is  conceded  that  the 
nature  of  the  work  was  hazardous,  and  that 
plaintiff's   intestate   assumed   the    obvious 


risks,  but  it  is  argued  that  he  had  the  right 
to  expect  that  he  would  be  warned  of  any 
imminent  danger  which  was  known  to  the 
masters,  but  of  which  he  had  no  knowledge. 
The  only  alleged  negligent  act  by  which  it 
is  sought  to  charge  the  defendants  is  the 
failure  of  Hannan,  the  walking  boss,  to  in- 
form the  men,  including  the  deceased,  who 
were  carrying  water  in  the  vicinity  of  the 
burning  tree,  to  keep  away  from  it,  as  it 
was  about  to  fall.  This  position  assumes 
that  Hannan  represented  the  masters,  and, 
furthermore,  that  he  knew  the  tree  was 
about  to  fall. 

As  to  the  time  when  the  burning  tree 
would  fall,  it  was  matter  of  opinion,  and  a 
subject  upon  which  each  person  present 
could  exercise  his  individual  judgment. 
The  fact  that  the  tree  would  fall  if  the  fire 
continued  to  consume  it  was  as  much  an  ob- 


should  attend  to  In  order  to  keep  It  In  running 
order,  the  master  performed  bis  whole  dutj  by 
furnishing  suitable  materials  and  employing 
competent  servants  to  keep  the  machinery  In  re- 
pair. These  decisions  have  been  made  in  cases 
where  It  appeared  that  the  defect  In  the  machin- 
ery was  unknown  to  the  master.  The  general 
question  is,  what,  under  the  circumstances,  the 
master  ought  reasonably  to  have  known  and 
done,  and.  In  determining  this,  the  nature  of  the 
defect,  the  length  of  time  It  has  existed,  and  the 
means  taken  to  remedy  It,  are  Important  facts. 
Rice  v.  King  Philip  Mills  (1887)  144  Mass.  236, 
69  Am.  Rep.  80,  11  N.  K.  101. 

It  Is  the  duty  of  the  master  to  exercise  ordi- 
nary care  In  supplying  and  maintaining  machin- 
ery, appliances,  and  Instrumentalities;  and  if 
the  servant  exercising  ordinary  care  Is  injured 
by  a  deficiency  therein,  he  Is  entitled  to  recover 
damages.  The  servant  charged  with  providing 
these  appliances  stands  In  the  place  of  the  mas- 
ter, and  performs  the  duty  incumbent  on  him. 
It  Is  not  sufficient  that  he  Is  an  Intelligent  and 
competent  servant ;  If  he  neglects  this,  the  mas- 
ter is  still  responsible,  unless  he  shall  himself 
have  exercised  a  reasonable  care  and  supervi- 
sion over  him  in  seeing  that  the  machinery  Is 
In  proper  condition.  Nor  is  It  enough  that  the 
master  has  employed  suitable  servants,  and  fur- 
nished them  with  suitable  materials,  and  in- 
structed them  to  keep  the  machinery  In  repair, 
lie  must  see  that  such  servants  do  their  duty. 
Daley  v.  Boston  &  A.  R.  Co.  (1888)  147  Mass. 
101,  16  N.  K.  600. 

The  very  nature  of  the  Implied  contract  cre- 
ated by  the  hiring,  whereby  the  master  under- 
takes to  use  proper  care  in  always  providing  safe 
tools  and  appliances,  Is  inconsistent  with  his 
delegation  of  the  duty  to  a  fellow  servant,  for 
whose  negligence  he  Is  not  to  be  responsible. 
His  obligation  involves  the  exercise  of  every 
kind  o/  care  and  diligence  which  Is  necessary  to 
give  him  knowledge  of  the  condition  as  to 
safety  of  his  machinery  and  appliances,  so  far 
as  such  knowledge  Is  obtainable  by  reasonable 
effort.  His  duty  relates  to  the  condition  of 
these  articles  when  they  come  to  the  hands  of 
his  servants  for  use,  and  the  performance  of 
that  duty  must  carry  him  Just  so  far  into  de- 
tails as  It  is  reasonably  necessary  to  go,  In  view 
of  the  nature  and  risk  of  the  business,  to  en- 
able him  reasonably  to  protect  his  servants  from 
a  danger  which  he  should  prevent.  Moynlhan 
T.  Hills  Co.  (1888)  146  Mass.  592,  16  N.  E.  574. 

In  Coates  v.  Boston  &  M.  R.  Co.  (1891)  153 
Mass.  297,  10  L.  R.  A.  769,  26  N.  E.  864,  a  case 
of  an  accident  caused  by  the  absence  of  a  jaw- 
strap  on  a  railway  car,  the  court  expressly  re- 
fused to  put  its  decision  "on  the  Identification 
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of  master  and  servant,  and  a  union  of  the  knowl- 
edge of  the  corporation  and  the  command  of  the 
conductor  in  one  person,  by  a  fiction." 

See  also,  to.  the  same  effect.  Sweat  v.  Boston 
&  A.  U.  Co.  (1892)  156  Mass.  284,  31  N.  E.  296 ; 
Colton  v.  Richards  (1878)  123  Mass.  484;  Xe- 
veu  v.  Sears  (1892)  155  Mass.  303,  29  N.  E. 
472. 

This  theory  virtually  amounts  to  holding  that 
there  Is  only  one  duty  which  Is  nondelegable  In 
the  sense  In  which  that  term  Is  ordinarily  un- 
derstood.— the  duty,  namely,  of  efficient  super- 
vision over  the  agents  whom  he  has  appointed  to 
represent  him  in  seeing  that  the  various  Instru- 
mentalities of  work  are  furnished  and  main- 
tained in  a  reasonably  safe  condition.  In  the 
language  of  other  courts,  the  employees  who  act 
as  his  deputies  in  performing  that  duty  are  vice 
principals. 

In  Babcock  v.  Old  Colony  R.  Co.  (1890)  150 
Mass.  467,  23  N.  E.  325,  the  court,  in  discussing 
the  question  whether  there  was  evidence  to  war- 
rant the  Judge  in  submitting  to  the  jury  the 
question  whether  the  section  master  was  so 
far  charged  with  the  duty  of  supervision  that 
the  defendant  might  be  liable  to  one  of  Its  serv- 
ants for  his  negligence,  said :  "It  Is  well  set- 
tled that  one  who  Is  In  some  things  a  mere 
servant  may  be  made  the  master's  agent  to  per- 
form duties  which  are  primarily  personal  to  the 
master.  Moynlhan  v.  Hills  Co.  (1888)  146  Mass. 
586,  16  N.  E.  574,  and  cases  cited.  If  in  the 
present  case  the  section  master  was  intrusted 
by  the  defendant  with  the  performance  of  the 
duty,  or  a  part  of  the  duty,  of  supervision  of 
the  tracks  which  a  reasonable  regard  for  the 
safety  of  Its  employees  required  the  corporation 
to  perform,  the  defendant  is  liable  for  his  neg- 
ligence In  the  performance  of  It  There  waa 
evidence  tending  to  show  that  different  persona 
had  some  responsibility  in  representing  the  de- 
fendant In  this  respect.  A  part  of  the  printed 
Instructions  to  section  masters  was  In  these 
words:  'They  will  see  that  no  wood,  lumber, 
ties,  or  other  obstructions  are  piled  within  6 
feet  of  the  track.'  It  does  not  very  clearly  ap- 
pear what  other  measures  were  taken  by  the  de- 
fendant promptly  to  ascertain  the  existence  of 
defects  or  obstructions  along  the  track.  The 
evidence  on  this  branch  of  the  case  is  rather 
meagre,  but  we  cannot  say  that  there  was  not 
enough  to  warrant  the  Judge  In  submitting  the 
question  to  the  jury  under  the  instructions 
which  he  gave.  It  Is  the  duty  of  a  railroad  cor- 
poration to  use  reasonable  care  and  diligence  to 
keep  its  tracks  in  a  safe  condition  for  Its  em- 
ployees to  work  upon.  So  far  as  the  work  of 
keeping  Its  tracks  In  repair  Is  left  to  Its  serv- 
ants, It  is  Its  duty  to  exercise  reasonable  super- 
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vious  risk  of  the  employment  as  any  other 
danger  which  confronted  the  workmen  in 
this  unusual  and  exciting  situation.  It 
may  be  said,  in  a  general  way,  that  it  is  the 
duly  of  the  servant  to  protect  his  master's 
property  from  destruction  by  fire  or  any 
other  cause;  but  when  to  do  so  subjects  him 
to  £reat  and  unusual  danger,  he  alone  must 
decide  the  risk  to  be  assumed.  This  would 
be  so  whether  the  peril  to  be  encountered  is 
regarded  as  a  detail  of  the  work  or  in  the 
nature  of  a  new  employment.  The  intestate 
must  nave  realized  that  the  new  employ- 
ment (if  it  was  such)  upon  which  he  en- 
tered involved  risks  not  incident  to  the  regu- 
lar work  in  which  he  had  been  engaged  for 
months.  The  scene  was  one  of  great  confu- 
sion and  excitement,  with  clouds  of  smoke, 
sparks,  and  cinders  driven  towards  the  men 
employed    in   fighting  the  fire   by   a   wind 


from  the  south.  The  plaintiff's  intestate 
passed  the  burning  tree  a  number  of  times 
in  the  course  of  his  employment,  and  the 
danger  of  the  situation  was  as  obvious  to 
him  as  to  any  other  person  engaged  in  the 
work  of  saving  property ;  and,  if  it  failed  to 
impress  him,  he  was  either  negligent  or 
dominated  by  that  excitement  and  preoccu- 
pation usual  at  such  a  time.  A  servant  as- 
sumes, not  only  the  risks  incident  to  his  em- 
ployment, but  all  dangers  which  are  obvious 
and  apparent;  and  so,  if  he  voluntarily  en- 
ters into  or  continues  in  the  service,  having 
knowledge,  or  the  means  of  knowing,  the 
dangers  involved,  he  is  deemed  to  assume  the 
risks,  and  to  waive  any  claim  for  damages 
against  the  master  in  case  of  personal  in- 
jury. Crown  v.  Orr,  140  ST.  Y.  450,  35  N. 
E.  648;  Thomp.  Neg.  p.  1008;  Haskin  v. 
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vision  to  see  that  the  work  Intrusted  to  them  Is 
properly  done.  How  far  Into  details  this  super- 
vision must  so  before  the  domain  which  belongs 
exclusively  to  the  master  Is  passed,  and  the  do- 
main which  may  be  left  to  servants  Is  entered, 
depends  upon  what  It  is  reasonable  to  require 
of  a  master  who  Is  charged  with  the  duty  of 
providing  safe  works,  machinery,  tools,  and  ap- 
pliances for  his  employees.  In  some  cases  this 
may  be  a  difficult  question  to  decide.  But  un- 
doubtedly a  jury  may  flud  that  a  railroad  corpo- 
ration should  so  far  supervise  the  work  of  Its 
servants  in  repairing  its  tracks  as  to  see  that  a 
pile  of  sleepers  3  or  4  feet  wide  Is  not  left  for 
a  long  time  within  18  Inches  of  the  rails  in  the 
freight  yard  of  an  Important  station."  Com- 
menting on  the  exception  taken  to  the  refusal 
of  the  trial  judge  to  Instruct  tbe  jury  that  If 
the  defendant  had  used  reasonable  care  in  the 
supervision  of  the  section  men  and  of  the  use 
of  the  yard,  the  plaintiff  could  not  recover  for 
the  neglect  of  the  section  men  In  leaving  the 
tics  by  the  track,  or  the  neglect  of  the  yard 
master  or  the  section  master  or  road  master 
in  falling  to  have  them  removed  or  to  report 
that  they  were  there,  the  court  said :  "This 
instruction  could  not  properly  be  given,  because 
it  required  of  the  corporation  merely  supervi- 
sion of  the  section  men  and  of  the  use  of  the 
jird,  and  disregarded  the  duty  of  the  defendant 
to  use  reasonable  care  in  looking  after  the  con- 
dition of  the  road  in  other  particulars.  It  may 
have  been  the  duty  of  the  yard  master  or  the 
road  master  to  exercise  this  supervision,  and.  if 
he  discovered  neglect,  to  see  that  the  road  was 
not  left  In  a  dangerous  condition  on  account  of 
tbe  neglect.  Under  the  Instructions  requested 
the  yard  master  or  road  master  might  have  used 
reasonable  care  in  the  supervision  of  the,  section 
men.  and  been  negligent  In  the  performance  of 
a  part  of  the  master's  duty  which  was  Incidental 
to  supervision,  namely,  the  correction  of  the  er- 
rors which  supervision  disclosed.  We  are  of 
the  opinion  that  the  instructions  were  correct 
and  sufllcient." 

In  McCauley  v.  Norrross  (1892)  155  Mass. 
584,  30  X.  K.  4G4,  the  law  was  laid  down  as 
follows :  "If  the  beams  were  so  left  that  one  of 
tbem  would  be  liable,  as  a  natural  consequence 
from  some  intervening  cause  or  agency,  to  be  so 
moved  that  it  might  fall  through  the  floor,  the 
fact  tbat  an  Intervening  act  or  agency  occurred 
which  directly  produced  the  Injurious  result 
would  not  necessarily  exonerate  tbe  defendants 
from  responsibility.  Superintendence  Is  neces- 
sary in  order  to  guard  against  Injuries  from 
such  intervening  and  Inadvertent  acts  of  care- 
less persons  as  are  likely  to  happen  and  ought 
to  be  guarded  against.  The  question  is  whether 
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the  moving  of  a  beam  was  so  likely  to  occur  that 
It  ought  to  have  been  provided  against  by  the 
superintendent.  It  might  be  found  tbat  the 
beams  were  negligently  left  near  the  hole  In  the 
floor  where  they  were  likely  or  liable  to  be  top- 
pled over  so  tbat  one  of  them  might  fall  through 
the  hole,  and  thus  injure  someone  below,  and 
that  this  was  the  proximate  cause  of  the  plain- 
tiff's Injury,  although  some  careless  person  came 
along  and  toppled  them  over." 

From  the  foregoing  remarks  It  Is  apparent 
that  tbe  Massachusetts  decisions  in  regard  to 
negligence  of  the  kind  with  which  we  are  con- 
cerned In  this  note  stand  outside  the  general 
current  of  tbe  authorities.  But  a  connecting 
link  between  the  doctrine  thus  forsUiilated  and 
the  one  which  prevails  in  most  American  states 
Is  supplied  by  the  consideration  that  It  is  only 
In  cases  which  have  relation  to  obligations 
which,  outside  of  Massachusetts  Itself,  are 
viewed  as  being  nondelegable,  that  the  ulterior 
duty  of  supervision  becomes  a  determinant  fac- 
tor. From  the  standpoint  of  other  courts  those 
cases  may  fairly  be  regarded  as  authorities  for 
the  position  that  the  obligations  Involved  belong 
to  the  nondelegable  category ;  and  this  Is  the 
footlug  upon  which  they  have  been,  for  the  pur- 
poses of  the  present  inquiry,  collated,  as  to  the 
facts  Involved,  with  the  rulings  In  other  juris- 
dictions. 

The  nondelegable  quality  of  the  duty  of  su- 
pervision, so  far  as  it  Is  connected  with  other 
duties  of  the  same  stamp,  Is  sometimes  asserted 
In  the  opinions  of  other  courts  beside  Massachu- 
setts. 

A  master  cannot  claim  Immunity  on  the 
ground  that  he  has  exercised  due  care  in  select- 
ing mechanics  of  competent  skill  In  the  con- 
struction of  machinery  and  buildings,  but  as- 
sumes the  burden  of  seeing  that  such  mechanics 
actually  exercise  reasonable  care  and  skill  in 
the  execntion  of  their  work.  Collyer  v.  Pennsyl- 
vania R.  Co.  (1886)  49  N.  J.  L.  59,  6  Atl.  438. 

k.  Servants  may  act  in  a  dual  capacity. 

In  the  note  to  O'Nell  v.  Great  Northern  R.  Co. 
(1900:  Minn.)  51  L.  R.  A.  593-590,  a  number 
of  decisions  were  cited  In  which  employees  who 
are  deemed  to  be  vice  principals  by  virtue  of  the 
extent  of  the  control  exercised  by  them  were 
viewed  as  persons  whose  negligence  is  or  Is  not 
Imputed  to  the  master  according  as  they  may  or 
may  not  be  discharging  one  of  his  absolute  du- 
ties. The  foundations  of  this  theory,  as  was 
there  shown,  are  by  no  means  satisfactory;  but 
no  objection,  either  on  the  score  of  logic  or  oth- 
erwise, can  be  made  to  tho  theory  of  such  a  dual 
capacity  in  cases  where  the  vice  princlpalshlp  of 
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Affirmed  in  56  N.  Y.  608;  Jones  v.  Roach,  0 
Jones  &  S.  248 ;  Wormell  v.  Maine  C.  JL  Co. 
70  Me.  397,  10  Atl.  49;  Kennedy  v.  Manhat- 
tan R.  Co.  145  N.  Y.  288,  39  N.  E.  956.  The 
supreme  judicial  court  of  Massachusetts 
held  in  Leary  v.  Boston  <£  A.  R.  Co.  139 
Mass.  580,  52  Am.  Rep.  733,  2  N.  £.  115, 
that  if  a  servant  of  full  ape  and  ordinary  in- 
telligence, upon  being  required  by  his  mas- 
ter to  perform  other  duties  more  dangerous 
and  complicated  than  those  embraced  in  his 
original  hiring,  undertakes  the  same,  know- 
ing their  dangerous  character,  and  is  in- 
jured by  reason  of  his  ignorance  and  inex- 
perience, he  cannot  maintain  an  action 
against  the  master  for  such  injury.  If  the 
deceased  entered  upon  a  new  employment 
when  accepting  the  invitation  of  the  fore- 
man to  assist  in  extinguishing  the  fire,  the 
plaintiff  is  not  entitled  to  recover,  for  rea- 
sons already  stated.  If,  on  the  other  hand, 
the  effort  to  preserve  the  master's  property 
be  regarded  as  a  detail  of  the  regular  work, 
the  plaintiff's  recovery  cannot  be  sustained. 


Assuming,  for  the  argument's  sake,  that 
Hannan  was  negligent  in  not  warning  the 
deceased  that  the  burning  tree  was  danger- 
ous, and  about  to  fall,  the  defendants  are- 
not  liable,  as  it  was  no  part  of  their  duty 
to  thus  protect  the  deceased,  by  notice,  of 
a  peril  that  had  developed  during  the  pro- 
gress of  the  conflagration,  and  which  was 
equally  obvious  to  all.  If  there  was  any 
negligence  on  the  part  of  Hannan,  it  was  the 
negligent  act  of  a  coservant.  In  Loughlin. 
v.  State,  105  N.  Y.  159,  11  N.  E.  371,  Judge 
Andrews  pointed  out  with  great  clearness* 
the  principles  of  law  which  determine  the 
liability  of  the  master  for  injuries  caused 
by  the  negligence  of  a  coservant.  The 
learned  judge,  in  the  course  of  his  opinion, 
said:  "But  this  liability,  when  it  exists, 
does  not  rest  upon  the  doctrine  of  respon- 
deat superior,  but  solely  upon  the  ground 
that  in  the  particular  case  the  coservant 
whose  act  or  neglect  caused  the  injury  was, 
by  the  appointment  of  the  master,  charged 
with  the  performance  of  duties  which  the 


the  delinquent  Is  Itself  predicated  solely  from 
the  fact  that  his  delinquency  was  of  such  a  na- 
ture as. to  constitute  a  breach  of  an  absolute 
duty.  The  doctrine  that  a  representative  char- 
acter is  deduclble  from  this  circumstance  obvi- 
ously connotes  by  implication  the  doctrine  that 
the  delinquent  employee  is  not,  as  regards  any 
other  kind  of  negligence,  an  agent  of  the  mas- 
ter ;  and  such  is  the  effect  of  the  cases. 

One  who  has  not  the  authority  of  a  general 
vice  princiflaJ  may  be  Intrusted  by  the  master 
with  the  oBcharge  of  absolute  personal  duties 
that  rest  upon  it,  such  as  the  duty  to  use  rea- 
sonable care  to  employ  competent  and  careful 
fellow  servants;  and  In  such  a  case  he  may  be 
termed  a  special  vice  principal.  He  stands  in 
the  place  of  the  master  when  he  is  discharging 
one  of  these  personal  duties  of  the  master,  and 
the  latter  is  liable  for  his  negligence  in  the  dis- 
charge of  it;  but  in  the  performance  of  his 
other  services  as  a  general  employee  he  Is  not 
the  representative  of  the  master,  nor  is  the  mas- 
ter liable  for  his  negligence  in  the  performance 
of  them.  Minneapolis  v.  Lundin  (1893)  7  C. 
C.  A.  844,  19  U.  S.  App.  245,  58  Fed.  525. 

A  servant  is  a  vice  principal  only  when  he 
stands  In  place  of  the  principal  with  reference 
to  the  principal's  duty,  or  In  the  exercise  of 
the  principal's  functions.  Hanna  v.  Granger 
(1894)  18  B.  I.  507,  28  Atl.  659. 

The  relation  of  a  foreman  to  the  other  work- 
men is  that  of  a  coemployee,  except  as  to  such 
acts  performed  by  him  as  were  embraced  in  the 
duties  of  the  defendant.  Mahoney  v.  Vacuum 
Oil  Co.  (18l»4)  76  Hun,  579,  28  N.  Y.  Supp.  196. 

If  the  principal  is  a  corporation,  or  Is  unable 
for  any  reason  to  discharge  these  obligations  in 
person,  they  must  be  discharged  through  an  of- 
ficer, agent,  or  foreman.  The  person  who  is 
thus  put  in  the  place  of  the  principal,  to  per- 
form for  him  the  duties  which  the  law  Imposes, 
is  a  vice  principal,  and  quoad  hoo  represents  the 
principal  so  that  his  act  is  the  act  of  the  prin- 
cipal. This  Is  true,  however,  only  when  and  so 
long  as  his  acts  are  in  discharge  of  the  duties 
which  the  principal  owes  to  his  employees.  Be- 
yond this  line  he  acts  as  a  workman,  and  not  as 
a  vice  principal.  Boss  v.  Walker  (1891)  139 
Pa,  42,  21  Atl.  157.  159. 

The  liability  of  the  master,  when  the  negli- 
gence is  not  his  personal  act  or  omission,  but 
the  immediate  act  or  omission  of  a  servant, 
turns  upon  the  character  of  the  act  or  omission 
complained  of.  If  the  coservant,  whose  act  or 
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omission  caused  the  injury,  Is  at  the  time  repre- 
senting the  master.  In  doing  the  master's  duty, 
the  master  is  liable;  if,  on  the  other  hand,  he 
Is  simply  performing  the  work  of  servant  in  his 
character  as  a  servant  or  employee  merely,  t he- 
master  Is  not  liable.  The  Injury  In  the  last  case 
supposed  would,  as  between  the  master  and  the 
servant  sustaining  the  injury,  be  attributable* 
solely  to  the  Immediate  author,  and  not  to  the 
master.  Vltto  v.  Keogan  (1897)  15  App.  DIv. 
329,  44  N.  Y.  Supp.  1. 

It  is  not  the  rank  of  the  employee  or  his  au- 
thority over  other  employees,  but  the  nature  of 
the  duty  or  service  which  he  performs,  that  Is 
decisive.  Whenever  a  master  delegates  to  an- 
other the  performance  of  a  duty  to  his  servant 
which  rests  upon  himself  as  an  absolute  duty,, 
he  is  liable  for  the  manner  In  which  that  duty- 
is  performed  by  the  middleman  whom  he  has  se- 
lected as  his  agent,  and  to  the  extent  of  a  dis- 
charge of  those  duties  by  the  middleman,  how- 
ever high  or  low  his  rank,  or  however  great  or 
small  tils  authority  over  other  employees,  he- 
stands  in  the  place  of  the  master,  but  as  to  all 
other  matters  he  is  a  mere  coservant.  It  fol- 
lows that  the  same  person  may  occupy  a  dual 
capacity  of  vice  principal  as  to  some  matters* 
and  of  fellow  servant  as  to  others  Lindvall  ▼. 
Woods  (1889)  41  Minn.  212,  4  L.  B.  A.  793,  42 
N.  W.  1020. 

According  to  the  firmly  settled  rule  of  law  !n> 
this  state,  Helm,  notwithstanding  the  higher 
grade  of  service  In  which  he  was  employed,  was 
a  fellow  servant  with  plaintiff  in  so  far  as  he 
served  in  the  places,  or  with  the  machinery  or 
appliances,  prepared  and  furnished  by  the  de- 
fendant :  and,  for  the  consequences  to  fellow 
servants  of  his  negligence  in  the  performance  of 
such  services  In  the  places,  or  with  machinery 
or  appliances,  thus  prepared  and  furnished,  the 
defendant  is  not  responsible.  But  In  so  far  as> 
Helm  was  authorized  and  employed  to  prepare 
the  places  in  which  other  servants  were  to  work* 
or  to  furnish  the  machinery  or  appliances 
with  which  they  were  to  work,  he  represented 
the  corporate  defendant,  and  his  negligence 
in  the  performance  of  these  services  was 
the  negligence  of  the  defendant,  for  the  In- 
jurious consequences  of  which  to  other  servants, 
without  their  fault,  it  is  responsible  to  the  same 
extent  it  would  have  been  If  such  places,  ma- 
chinery, and  appliances  had  been  prepared  and 
furnished  through  the  immediate  agency  of  the 
general  superintendent,  or  of  the  special  super- 
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master  was  bound  to  perform  for  the  protec- 
tion of  his  servants,  a  failure  to  perform 
which,    or     a    negligent    performance     of 
which,  by  a  servant  delegated  to  perform 
them,  is  regarded  in  law  the  master's  fail- 
ure or  negligence,  and  not  merely  the  failure 
■or  negligence  of  the  coservant.     ...    In 
harmony  with  the  general  principle  that 
the  character  of  the  act  is  the  decisive  test, 
it  has  been  repeatedly  decided  in  this  court 
that  the  fact  that  the  person  whose  negli- 
gence caused  the  injury  was  a  servant  of  a 
higher  grade  than  the  servant  injured,  or 
that  the  latter  was  subject  to  the  direction 
-or  control  of  the  former,  and  was  engaged 
at  the  time  in  executing  the  orders  of  the 
former,  does  not  take  the  case  out  of  the 
operation  of  the  general  rule,  nor  make  the 
master  liable.     Hofnagle  v.  New  York  0.  & 
H.  R.  R.  Co.  55  N.  Y.  608;   McCosker  v. 
Long  Island  R.  Co.  84  N.  Y.  77;  Allen,  J., 
in  Wright  v.  A'etr  York  0.  R.  Co.  25  N.  Y. 
562,  565 ;  Folcer,  J.,  in  Laning  v.  New  York 
C.  R.  Co.  49  N.  \.  528,  10  Am.  Rep.  417." 
In  the  case  at  bar  the  several  foremen  and 


the  men  under  them  were  engaged  as  co- 
servants  in  a  laudable  etfort  to  protect  the 
property  of  their  employers,  assuming  vol- 
untarily all  the  risks  involved,  and  the  mas- 
ters rested  under  no  duty  of  specially  pro- 
tecting the  servants  in  the  changing  phases 
of  this  emergency.  This  court  has  had  oc- 
casion to  deal  with  the  general  principle 
which  limits  the  liability  of  the  master  for 
injuries  caused  by  a  coservant  in  a  large 
number  of  cases,  a  few  of  which  we  cite: 
Arnold  v.  Delaware  &  H.  Canal  Co.  125  N. 
Y.  15,  25  N.  E.  1064;  Cullen  v.  Norton,  126 
N.  Y.  1,  26  N.  E.  905;  Keenan  v.  New  York, 
L.  E.  <£  W.  R.  Co.  145  N.  Y.  190,  39  N.  E. 
711;  Perry  v.  Rogers,  157  N.  Y.  251,  51  N. 
E.  1021;  Capasso  v.  Woolfolk,  163  N.  Y. 
472,  57  N.  E.  760 ;  Di  Vito  v.  Crage,  165  N. 
Y.  378,  59  N.  E.  141. 

The  judgment  and  order  appealed  from 
should  be  reversed,  and  a  new  trial  ordered, 
with  costs  to  abide  the  event. 
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Ch.  J.,  and  O'Brien,  Martin, 

Vann,  London,  and  Cullen,  JJ.,  concur. 


tntendent,  of  the  silver-room.  Nixon  v.  Selby 
Smelting  &  Lead  Co.  (1894)  102  Cal.  458,  36 
Pac.  803. 

f  A  Scotch  case  was  sent  back  for  retrial  on  the 
ground  that  the  Instructions  had  not  been  such 
as  to  make  it  clear  to  the  jury  that  the  defend- 
ant would  be  liable  for  the  negligence  of  his  un- 
derground manager  In  providing  a  defective  rope 
only  If  such  negligence  was  committed  by  him 
in  his  representative  capacity,  as  performing  a 
dnty  delegated  to  him  by  the  master,  and  repre- 
senting the  master  in  the  performance  of  that 
duty.  Wilson  v.  Sneddons  (1866)  4  Macph.  Sc. 
Seas.  Gas.  3d  series,  736. 

See  also,  to  the  same  effect,  Meehan  v.  Speirs 
Mfg.  Co.  (1899)  172  Mass.  875,  52  N.  E.  518; 
Ford  v.  Fitchburg  R.  Co.  (1872)  110  Mass.  241, 
14  Am.  Rep.  598;  Uussey  v.  Coger  (1889)  112 
N.  Y.  614,  3LB.A.  559,  20  N.  E.  556,  Reversing 
(1886)  89  Hun,  639;  Scarff  v.  Metcalf  (1887) 
107  N.  Y.  211,  18  N.  E.  796 ;  Donnelly  v.  San 
Francisco  Bridge  Co.  (1897)  117  Cal.  417,  49 
Pac.  559;  Cal  Ian  v.  Bull  (1896)  118  Cal.  593, 
49  Pac  1017 ;  Jackson  v.  Norfolk  &  W.  R.  Co. 
41897)  43  W.  Va.  380,  46  L.  R.  A.  837,  27  S. 
*?.  278,  31  S.  E.  258 ;  Ell  v.  Northern  P.  R.  Co. 
41891)  1  N.  D.  336,  12  L.  R.  A.  97,  48  N.  W. 
222;  Chapman  v.  Southern  P.  Co.  (1895)  12 
/Utah,  30,  41  Pac.  551. 

The  moment  that  an  employee,  not  vice  prin- 
"dpal,  for   general    purposes,  who   has   author- 
ity to  hire  an  emergency  assistant,  has  com- 
pleted each   a   hiring,   and,   after   having   re- 
sumed   his    place    as    servant,    enters    upon 
the    performance    of    his    work    as    such,    he 
ceases  to  represent  the  master,  and  becomes  a 
coemployee  of  the  emergency  assistant  for  all 
-  purposes.     Marks  v.  Rochester  R.   Co.    (1899) 
41  App.  Piv.  66,  58  N.  Y.  Supp.  210 ;  former  ap- 
peal  (18»4»   77  Hun,  77,  28  N.  Y.  Supp.  314, 
Reversed  <1895)   146  N.  Y.  181,  40  N.  E.  782. 

Any  liability  beyond  this  "is  inconsistent  with 
the  well-settled  rule  of  the  master's  duty.  It 
adds  to  and  alters  It  in  ways  that  cannot  be 
foreseen  nor  guarded  against,  and  makes  the 
master  liable  however  great  may  have  been  his 
care  and  diligence  in  selecting  his  servants.. 
But  it  may  be  said  that  the  converse  makes  the 
servant  suffer.  So  it  may.  Accidents  are  con- 
tinually happening  from  somebody's  careless- 
ness. The  law  gives  a  remedy  in  damages 
against  the  guilty  party,  but  not  against  an  in- 
nocent one.  As  to  strangers,  upon  principles 
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of  public  policy,  It  treats  a  master  as  guilty  for 
the  negligence  of  his  servant;  but  public  policy 
does  not  demand  that  he  should  be  so  treated 
as  to  his  own  servants  who  have  the  option  to 
examine  their  surroundings  in  his  service,  and 
to  receive  pay  according  to  the  risk  they  incur. 
They  may  sue  a  fellow  servant  for  his  negli- 
gence, but  to  make  the  master  liable  for  It,  un- 
less that  servant  is  taking  the  place  of  the  mas- 
ter, Is  contrary  to  reason  and  justice."  Hanna 
v.  Granger  (1894)  18  L.  R.  A.  607,  28  Atl.  659. 
Whether  the  negligent  act  in  any  particular 
Instance  did  or  did  not  amount  to  a  breach  of  a 
nondelegable  duty  will  be  determined  with  ref- 
erence to  the  principles  established  by  the  cases 
cited  in  the  following  subtitles. 

1.  Pleading. 

A  complaint  alleging  the  breach  of  one  or 
more  of  the  absolute  duties  of  a  master  is  good 
against  a  demurrer.  Louisville,  E.  &  St.  L.  Con- 
sol.  R.  Co.  v.  Miller  (1895)  140  Ind.  685,  40 
N.  E.  116;  Camp  v.  Hall  (1897)  39  Fla.  535,  22 
So.  792;  Wallace  v.  Standard  Oil  Co.  (1895) 
66  Fed.  260 ;  Chicago  &  N.  W.  R.  Co.  v.  Swett 
(1867)  45  111.  197,  02  Am.  Dec.  206 ;  Nicholas  v. 
Burlington,  C.  R.  &  N.  R.  Co.  (1899)  78  Minn. 
43,  80  N.  W.  776 :  Besses  v.  Chicago  4  N.  W.  R. 
Co.  (1878)  45  Wis.  477. 

A  declaration  alleging  that  the  defendant 
carelessly  and  negligently  permitted  the  track 
and  a  car  to  become  and  remain  defective  is  sus- 
tained by  evidence  that  they  became  and  re- 
mained defective  through  his  personal  careless- 
ness and  negligence  In  not  discovering  and  rem- 
edying the  defects,  if  he  took  upon  himself  that 
branch  of  the  business;  or  by  evidence  that  he 
assumed  the  general  management  and  superin- 
tendence of  the  road,  and  employed  all  the  work- 
men, and  that  from  gross  negligence  he  em- 
ployed no  repairmen,  or  an  Insufficient  number, 
or  unskilful  ones,  whereby  the  track  and  a  car 
became  and  remained  defective.  In  either  case 
the  defects  were  existing  by  reason  of  his  own 
negligence.  Flfleld  v.  Northern  R.  Co.  (1860) 
42  N.  H.  225. 

m.  Burden  of  proof. 

In'  the  face  of  proof  of  Injury  from  lily 
constructed  and  unsafe  machinery  furnished  for 
the  servant's  use,  a  court  will  Indulge  In  no 
presumption  that  the  master  performed  his  du- 
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Mary  QUIGLEY,  Admx.,  of  Michael  Joseph 

Quigley,  Deceased,  Appt., 

v. 

William  M.  LEVERING  et  ol,  Respta. 

(167  N.  Y.  58.) 

1.  A  master  Is  not  liable  for  injury  to 
an  employee  by  reason  of  failure  of 
bis  foreman  to  keep  cleaned  and  oiled  an 
automatic  atop  designed  to  prevent  the  trolley 
from  running  off  the  end  of  the  track  of  a 
traveler  used  to  convey  metaJ  plates  from  one 
place  to  another  in  the  shop,  because  of  which 
the  stop  falls  to  work  and  the  trolley  falls 
upon  the  employee. 

S.  Tbe  nca;ll»;cnce  of  a  fellow  serv- 
ant is  tbe  eanse  of  injury  to  an  em- 
ployee by  tbe  fall  of  tbe  trolley  from 
the  traveler  used  for  conveying  metal  plates 
across  the  shop,  where,  In  disregard  of  or- 
ders, he  pulls  the  trolley  towards  the  end 


of  the  track  without  looking  to  see  whether 
or  not  the  stop  designed  to  prevent  It  from 
running  off  the  end  Is  working,  and  not  the 
failure  of  the  stop  to  work. 
3.  Upon  tbe  question  of  liability  of  a 
master  for  injury  to  a  servant  by 
failure  of  an  appliance  furnished  for 
his  use  to  operate  as  intended,  evidence  Is  not 
admissible  of  the  successful  working  of  an- 
other device  Intended  for  the  same  purpose, 
where  It  is  not  shown  to  be  a  standard  article, 
and  the  failure  of  the  one  furnished  was  due 
to  lack  of  oiling  and  cleaning,  and  not  to 
faulty  design. 

(April  30,   1901.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Appellate  Division  of  the  Supreme 
Court,  First  Department,  affirming  a  judg- 
ment of  a  Trial  Term  for  New  York  Count/ 
in  favor  of  defendants  in  an  action  brought 


ties,  or  that  coservants  were  negligent.  Bills  v. 
New  i'ork,  L.  B.  ft  W.  R.  Co.  (1884)  05  N.  Y. 
546. 

The  act  of  a  servant  In  repairing  a  ladder  will 
be  presumed  to  be  that  of  a  vice  principal,  where 
one  of  the  principals  testified  that  the  ladder 
was  repaired  the  evening  before  the  accident  by 
one  of  the  hands,  the  presumption  being  that  It 
was  done  by  the  direction  of  the  principal. 
Huth  v.  Dohle  (1808)  76  Mo.  App.  671  (demur- 
rer to  evidence  properly  refused). 

Negligence  In  running  a  train  at  a  time  when 
the  track  was  so  unsafe  that  it  should  not  have 
been  run  at  all  will  be  attributed  to  the  rail- 
road company,  rather  than  to  the  fellow  serv- 
ants of  an  employee  injured  thereby,  In  the  ab- 
sence of  evidence  as  to  who  directed  It  to  be 
run.  Stoher  v.  St.  Louis,  I.M.&S.  R.  Co.  (1801) 
105  Mo.  102,  16  S.  W.  001,  first  appeal  (1887) 
01  Mo.  511,  4  S.  W.  S80. 

But  if  the  Immediate  cause  of  the  accident 
may  have  been  the  act  of  a  fellow  servant,  and 
the  servant  seeks  to  recover  on  the  ground  that 
It  was  really  due  to  negligence  constituting  a 
breach  of  a  nondelegable  duty,  he  will  fail  un- 
less he  satisfies  the  requirements  of  the  ordi- 
nary rule  that  the  burden  of  proving  negligence 
is  upon  the  person  who  alleges  It. 

In  Rose  v.  Boston  ft  A.  R.  Co.  (1874)  58  N.  Y. 
217,  where  the  train  on  which  the  plaintiff's  in- 
testate was  a  brakeman  was  sent  out  within 
three  or  four  minutes  of  another  train,  and  was 
itself  followed  by  a  third  train  at  about  tbe 
same  distance  of  time,  and  the  injury  which 
caused  the  death  of  the  brakeman  resulted  from 
the  trains  being  sent  out  so  near  together  but 
by  whose  direction  It  did  not  appear,  the  plain- 
tiff failed  to  make  out  a  clear  case ;  and  the 
court  rendered  a  decision  based  upon  tbe  theory 
that  the  company  was  not  liable  for  the  negli- 
gence In  not  observing  the  regulations  regard- 
ing the  starting  of  trains,  or  in  the  disobedience. 

n.  Propriety  of  Instruction*. 

Any  Instruction  inconsistent  with  the  doctrine 
of  nondelegable  duties  is  properly  refused,  and 
if  such  an  Instruction  Is  given,  it  Is  a  ground 
for  reversing  a  verdict  In  favor  of  the  plain- 
tiff, as  for  example,  an  Instruction  which  directs 
the  jury  to  find  for  the  defendant,  if  he  used 
care  in  the  selection  of  the  appliance  and  of  a 
competent  inspector,  and  the  plaintiff's  Injury 
was  due  to  the  negligence  of  such  Inspector 
In  not  making  proper  tests.  Texas  ft  P.  R.  Co. 
v.  Uarrett  (1895)  14  C.  C.  A.  873,  80  U.  S.  App. 
106.  67  Fed.  214. 

Or  an  Instruction  Is  erroneous  which  declares 
that  a  corporation  is  only  liable  for  the  negll- 
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gence  of  its  directors,  and  not  for  the  negligence 
of  any  other  officers,  whatever  their  position 
and  duties.  Authorities  cited  in  Krueger  v. 
Louisville,  N\  A.  &  C.  R.  Co.  (1887)  111  lnd.  51, 
11  N.  E.  937. 

Or  an  instruction  that  an  appliance  furnished 
by  the  master  to  his  servants  to  be  used.by  them 
in  the  prosecution  of  their  work  has  been  con- 
structed by  one  who  is  a  fellow  servant  engaged 
in  the  same  kind  of  work  with  the  servant  who 
Is  Injured  (see  VI.  infra)  exonerates  the  master 
from  liability  for  the  consequences  of  a  defec- 
tive appliance.  Jones  v.  St.  Louis,  N.  ft  P. 
Packet  Co.  (1890)  43  Mo.  App.  308. 

Or  an  instruction  that  if  the  fall  of  a  roof  In 
a  mine  was  due  to  the  negligence  of  the  mine 
boss,  It  was  the  negligence  of  a  fellow  servant. 
Russell  Creek  Coal  Co.  v.  Wells  (1808)  06  Va. 
416.  31  S.  £.  614. 

See  also,  to  the  same  general  effect,  Moran  ▼. 
Corliss  Steam  Engine  Co.  (1800)  21  R.  I.  886, 
45  L.  R.  A.  267,  43  Atl.  874 ;  Rouse  v.  Downs 
(1807)  5  Kan.  App.  540,  47  Pac.  082;  Hess  T. 
Rosenthal  (1806)  160  111.  621,  48  N.  B.  743. 

It  is  error  to  direct  a  verdict  for  the  defend- 
ant where  evidence  is  introduced  which  would 
justify  the  jury  in  finding  that  the  accident  was 
caused  by  the  negligence  of  an  employee  to 
whom  had  been  delegated  the  duties  of  furnish- 
ing and  maintaining  a  safe  place  and  safe  appli- 
ances. Kelley  v.  Ryus  (1802)  48  Kan.  120, 
20  Pac.  144. 

In  an  action  by  an  emnioyee  to  recover  of  a 
railway  company  for  injuries  sustained  by  the 
giving  way  of  a  grab  Iron  of  a  ladder  on  the  side 
of  tbe  car,  an  instruction  that  defendant's  duty 
to  inspect  the  car  was  shown  to  have  been  per- 
formed by  two  inspectors  when  It  was  put  In 
the  train  is  erroneous  in  declaring,  as  matter  of 
law,  that  oefendant  had  discharged  its  duty  as 
to  the  Inspection  of  the  car.  Thompson  v. 
Great  Northern  R.  Co.  (1000)  70  Minn.  201,  82 
N.  W.  637. 

A  railroad  company,  when  sued  by  a  stock 
and  fuel  agent  for  Injuries  due  to  a  defective 
track.  Is  not  entitled  to  an  instruction  that  the 
plaintiff  cannot  recover  if  he  was  an  employee 
of  the  company,  and  the  injury  was  caused  by 
tbe  negligence  of  a  servant  of  the  company. 
Texas  ft  P.  R.  Co.  v.  Kirk  (1884)  62  Tex.  227. 

Where  the  servant  injured  by  the  failure  of 
his  foreman  to  shore  the  sides  of  a  trench  prop- 
erly had  nothing  to  do  with  Its  excavation,  be- 
ing merely  one  of  a  gang  sent,  after  It  had  been 
cut,  to  lay  pipes  along  It,  and  there  is  no  evi- 
dence tending  to  show  that  It  became  unsafe 
after  he  began  work,  it  Is  not  error  to  refuse 
to  Instruct  the  jury  that  if  they  found  from  the 
evidence  that  the  defendant  had  selected  a  fore* 
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to  recover  damages  for  the  alleged  negligent 
killing  of  plaintiff's   intestate.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Charles  Donohne  and  Thomas 
G.  Frost,  with  Mr.  Philo  P.  Safford,  for 
appellant: 

Plaintiff  having  shown  the  "automatic" 
to  be  a  new  and  novel  device  used  by  de- 
fendants only,  it  was  incumbent  upon  de- 
fendants, to  justify  a  nonsuit,  to  show  that 
it  was  reasonably  safe  by  evidence  permit- 
ting no  other  reasonable  inference.  This 
they  made  no  effort  to  do. 

Alar  shall  v.  Widdicomb  Furniture  Co.  67 
Mich.  107,  34  N.  W.  541;  Hesketh  v.  New 
York  C.  d  U.  R.  R.  Co.  37  App.  Div.  78,  55 
N.  Y.  Supp.  898;  Cincinnati,  W.  O.  &  T.  P. 
R.  Co.  v.  Cray,  50  L.  R.  A.  47,  41  C.  C.  A. 
535,  101  Fed.  623;  Bailey,  Personal  Inju- 
ries, Relating  to  Master  &  Servant,  §  232. 


man  who  was  competent  to  take  charge  of  the 
work,  and  bad  given  him  proper  Instructions, 
and  if  the  cave-in  occurred  by  reason  of  the 
foreman's  subsequent  neglect  to  shore  up  the 
trench,  the  neglect.  If  there  was  any,  which 
caused  the  accident  was  that  of  a  coservant  of 
the  plaintiff,  and  the  defendant  was  not  respon- 
sible. Baird  t.  Rellly  (1809)  35  C.  C.  A.  78,  63 
U.  8.  App.  157,  92  Fed.  884. 

In  a  case  where  no  reliance  Is  placed  upon  the 
latent  character  of  the  defects,  an  instruction 
Is  not  exhaustive,  and  therefore  erroneous, 
which  allows  a  jury  to  Infer  that  a  master  has 
sufficiently  discharged  his  duty  of  furnishing  his 
servant  with  a  safe  scaffold  when  he  Intrusts 
the  construction  of  it  to  a  competent  contractor. 
Macdonald  v.  Wyllle  (1898)  1  Sc.  Sees.  Cas.  5th 
series,  339.     But  see  II.  g,  h,  supra. 

An  instruction  to  the  effect  that  If  the  room 
was  a  suitable  place,  and  there  were  proper  and 
suitable  means  of  extinguishing  fire,  and  the 
means  of  egress  and  escape  were  suitable  and 
proper,  and  In  order  and  ready  for  use,  then  the 
plaintiff  could  not  recover.  Is  sufficiently  favor- 
able to  the  plaintiff.  Keith  v.  Granite  Mills 
(1S78)  126  Mass.  90,  30  Am.  Rep.  666. 

o.  Functions  of  court  and  jury. 

If  there  is  no  dispute  as  to  the  facts,  and  the 
deduction  to  be  drawn  from  these  facts,  under 
the  doctrines  accepted  In  the  jurisdiction  where 
the  cause  of  action  arose  Is  also  clear,  the  ques- 
tion whether  the  negligent  servant  was  a  vice 
principal  or  not  as  regards  a  certain  act  is  one 
of  law.  Callan  v.  Bull  (1896)  113  Cal.  593,  45 
Pac.  1017. 

But  If  the  facts  are  In  controversy,  or  the  evi- 
dence is  susceptible  of  two  constructions,  the 
proper  course  is  for  the  court  to  define  the  re- 
lation of  fellow  servants,  and  leave  It  to  the 
jury  to  determine  whether  the  employees  In  a 
particular  case  come  within  the  definition.  Wil- 
ton v.  Charleston  ft  S.  R.  Co.  (1897)  51  S.  C. 
79.  28  8.  E.  91. 

The  trial  judge  had  erroneously  ruled  that 
the  relation  of  the  negligent  and  Injured  serv- 
ants was  one  solely  for  the  consideration  of  the 
jury.  The  following  distinction  was  drawn  by 
the  supreme  court:  "Whether  an  engineer, 
brakeman,  or  switchman  Is,  when  exercising  his 
ordinary  duties,  a  fellow  servant  with  a  car 
cleaner  Is  a  question  of  law.  But  whether,  In 
a  particular  case,  either  of  them  was  engaged  in 
performing  certain  acts  which  the  law  requires 
of  the  master,  and  which  would  prevent  them 
from  being  fellow  servants,  Is  a  question  of  fact 
to  be  determined  by  the  jury." 

Where  there  is  tesMmony  going  to  show  that 
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Even  aside  from  the  novelty  of  the  auto- 
matic, the  evidence  was  sufficient  to  go  to 
the  jury  upon  the  question  whether  it  was 
a  reasonably  safe  device. 

Keicall  v.  Bartlett,  114  N.  Y.  399,  21  N. 
E.  990;  Rollings  v.  Levering,  18  App.  Div. 
223,  45  N.  Y.  Supp.  942;  Tomaselli  v.  John 
Griffiths  Cycle  Corp.  9  App.  Div.  127,  4i 
N.  Y.  Supp.  51;  Leonard  v.  Collins,  70  N. 
Y.  90;  Palmer  v.  Conant,  58  Hun,  333,  11 
N.  Y.  Supp.  917;  Frankfort  <&  B.  Turnp.  Co. 
v.  Philadelphia  &  T.  R.  Co.  54  Pa.  345; 
Gardner  v.  Michigan  C.  R.  Co.  150  U.  S. 
349,  37  L.  ed.  1107,  14  Sup.  Ct.  Rep.  140; 
Larkin  v.  Washington  Mills  Co.  45  App. 
Div.  6,  61  N.  Y.  Supp.  93. 

Under  the  factory  act,  it  was  defendant's 
absoulte  duty  to  guard  the  trolley  properly, 
and  to  see  to  it  that  the  automatic  was  not 
made  ineffective. 


the  Injury  was  caused  by  a  breach  of  a  nondele- 
gable duty  it  Is  error  to  take  the  case  from  the 
jury.  Johnson  v.  Fleld-Thurber  Co.  (1898)  171 
Mass.  481,  51  N.  E.  18;  Scandell  v.  Columbia 
Constr.  Co.  (1900)  50  App.  Div.  512,  64  N.  Y. 
Supp.  232. 

On  the  other  hand,  there  Is  no  error  under 
such  circumstances  In  refusing  to  say,  as  a  mat- 
ter of  law,  that  the  plaintiff  cannot  recover. 
Herbert  v.  Northern  P.  B.  Co.  (1882)  8  Dak.  38, 
13  X.  W.  349,  Affirmed  in  (1886)  116  U.  8.  642, 
29  L.  ed.  755,  6  Sup.  Ct.  Rep.  590  (brake  defec- 
tive through  negligence  of  car  repairer)  ;  Mc- 
Caufey  v.  Southern  R.  Co.  (1897)  10  App.  D.  C. 
560;  Mackey  v.  Baltimore  ft  P.  R.  Co.  (1890)  8 
Mackey,  282;  Leonard  v.  Klnnare  (1898)  174 
111.  532,  51  N.  K.  688,  Affirming  (1897)  75  111. 
App.  145 ;  Brlckner  v.  New  York  C.  R.  Co. 
(1870)  2  Lans.  506;  Bernard!  v.  New  York  C.  ft 
H.  R.  R.  Co.  (1894)  78  Hun,  454,  29  N.  Y.  Supp. 
230;  Schulz  v.  Rohe  (1893)  4  Misc.  884,  24  N. 
Y.  Supp.  118 :  Richards  v.  Hayes  (1897)  17  App. 
Div.  422,45  N.  Y.Supp.  234;Cavanagh  v.  O'Neill 
(1898)  27  App.  Div.  48,  50  N.  Y.  Supp.  207; 
Carter  v.  Oliver  Oil  Co.  (1891)  84  S.  C.  211,  13 
S.  E.  410 ;  Luebke  v.  Chicago,  M.  ft  St.  P.  R.  Co. 
(1883)  59  Wis.  127,  48  Am.  Rep.  483,  17  N.  W. 
870;  McMabon  v.  Ida  Mln.  Co.  (1897)  95  Wis. 
308,  70  N.  W.  478. 

III.  What  duties  are  deemed  to  be  nondelegable. 

a.  Duties  imposed  by  statute. 

So  far  as  It  Is  possible  to  extract  any  general 
rule  from  the  cases.  It  may,  perhaps,  be  said 
that  the  courts  proceed  upon  the  theory  that, 
unless  the  legislature  has  either  expressly  or  by 
reasonable  Implication  declared  its  Intention  in 
this  regard,  a  duty  Imposed  upon  a  master  by  a 
statute  should  be  treated  as  delegable  or  non- 
delegable, according  as  it  belonged  to  one  cate- 
gory or  the  other  under  the  common-law  doc- 
trines which  previously  prevailed  In  the  par- 
ticular jurisdiction  to  which  the  statute  applies. 

1.  Quality  of  duty  unchanged  by  statute. 

On  the  one  band,  the  mere  fact  that  certain 
precautions  which  concern  the  proper  mainte- 
nance of  the  Instrumentalities  have  been  pre- 
scribed by  statute  will  not  be  a  sufficient  ground 
for  treating  the  duties  thus  prescribed  as  non- 
delegable. If  the  court  considers  duties  pertain- 
ing to  maintenance  to  be,  as  a  class,  delegable. 
Wilson  v.  Merry  (1868)  L.  R.  1  H.  L.  Sc.  App. 
Cas.  326,  19  L.  T.  N.  S.  30,  per  Lord  Chelmsford. 
(The  statute  in  question  was  23  ft  24  Vict.  chnp. 
151,  ||  10  and  22,  requiring  mine-owners  to  keep 
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Willy  v.  Mulledy,  78  N.  Y.  310,  34  Am. 
ftep.  536 ;  Pauley  v.  Steam  Gauge  d  Lantern 
Co.  131  N.  Y.  90,  15  L.  R.  A.  194,  29  N.  E. 
099;  Johnson  v.  Steam  Gauge  &  Lantern 
Co.  146  N.  Y.  152,  40  N.  E.  773;  Glens 
Falls  Portland  Cement  Co.  v.  Travelers' 
Jns.  Co.  11  App.  Div.  411,  42  N.  Y.  Supp. 
285,  Affirmed  in  162  N.  Y.  399,  56  N.  E.  897. 

This  duty  could  not  be  delegated. 

Stewart  v.  Ferguson,  164  N.  Y.  553,  58 
N.  E.  662,  Affirming  34  App.  Div.  515,  54  N. 
Y.  Supp.  615;  Sommer  v.  Carbon  Hill  Coal 
Co.  32  G.  C.  A.  156,  59  U.  8.  App.  519,  89 
Fed.  54. 

It  was  the  province  of  the  jury  to  decide 
whether  this  trolley  was  "properly  guard- 
ed" in  the  first  instance. 

Glens  Falls  Portland  Cement  Co.  v.  Trav- 
elers* Ins.  Co.  162  N.  Y.  399,  56  N.  E.  897; 
jJohansen  v.   Eastmans   Co.   44   App.   Div. 


270,  60  N.  Y.  Supp.  708;  Gorman  ▼.  McAr- 
dle,  67  Hun,  484,  22  N.  Y.  Supp.  479 ;  Scio- 
lina  v.  Erie  Preserving  Co.  7  App.  Div.  417, 
39  N.  Y.  Supp.  916. 

It  is  obvious  that  the  automatic  was  made 
ineffective,  and  that  the  defendants'  neglect 
of  their  statutory  duty  caused,  or  helped 
to  cause,  the  accident.  This  is  evidence  of 
negligence. 

McRiokard  v.  Flint,  114  N.  Y.  222,  21  N. 
E.  153. 

There  was  evidence  sufficient  to  go  to  the 
jury  upon  the  question  whether  defendants 
were  negligent  as  to  inspection  of  the  auto- 
matic. 

Prescott  v.  J.  Ottman  Lithographing  Co. 
20  App.  Div.  397,  46  N.  Y.  Supp.  812;  Woods 
v.  Long  Island  R.  Co.  11  App.  Div.  16,  42 
N.  Y.  Supp.  140;  14  Am.  &  Eng.  Enc  Law, 
p.  894;  Domey  v.  O'Neill,  49  App.  Div.  8, 


up  an  adequate  amount  of  ventilation,  and  im- 
posing a  penalty  for  a  breach  of  this  provision.) 
The  other  law  lords  declined  to  express  any 
opinion  on  this  point.  But  the  reasoning  and 
the  decision  in  Hedley  v.  Plnkney  ft  Sons  8.  S. 
Co.  [1894]  A.  C.  222,  Affirming  [18921  1  Q.  B. 
58,  are  quite  In  harmony  with  this  view.  There 
It  was  held  that  a  ship  Is  "seaworthy,"  within 
the  provisions  of  the  English  merchant  ship- 
ping act  (89  &  40  Vict.  chap.  80),  if  it  is  prop- 
erly equipped  for  the  safety  of  the  crew  in  the 
first  instance,  and  that  the  mere  neglect  of  the 
captain  to  use  the  equipment  furnished  will  not 
render  her  unscaworthy  in  such  a  sense  as  to 
render  her  owner  liable  as  for  an  Infringement 
of  the  act.  The  fault  in  such  a  case  is  entirely 
that  of  the  captain,  a  mere  coservant  of  the 
^members  of  the  crew.  The  plaintiff,  who  was 
{injured  by  the  omission  to  properly  secure  a 
^ovable  section  of  the  ship's  railing,  contended, 
Without  success,  that  the  case  comes  within  the 
-fltjti  section  of  the  merchant  shipping  act  1876, 
which  provides  that  'in  every  contract  of  serv- 
ice, .express  or  implied,  between  the  owner  of  a 
jihlp  and  the  master  or  any  seaman  thereof, 
there  shall  be  Implied,  notwithstanding  any 
agreement  to  the  contrary,  an  obligation  on  the 
owner  of  the  ship  that  the  owner  of  the  ship 
.and  the  master  shall  use  all  reasonable  means 
to  insure  the  seaworthiness  of  the  ship  for  the 
.voyage  at  the  time  when  the  voyage  commences, 
and  to  keep  her  in  a  seaworthy  condition  for  the 
voyage  during  the  same."  In  the  court  of  ap- 
peal, Kay,  L.  J.,  reasoned  thus:  "Leaving  a 
.door  open  or  a  bolt  unshot  or  a  movable  railing 
out  of  position,  as  in  this  case,  clearly  would 
,not  make  the  ship  unseaworthy  within  that  defi- 
nition. 'jThe  ship  here  bad  all  the  necessary 
.equipment  ready  to  be  used ;  she  was  a  perfect 
machine.  Jt  was  a  case  of  negligence  In  not 
Rising  a  perfect  machine  properly.  I  do  not 
think  it  can  be  said  that  the  negligence  of  the 
.master  in  allowing  a  door  to  be  left  open  or  a 
«bolt  to  be  left  unshot,  or  not  having  a  railing 
.placed  in  position,  which  was  ready  to  hand, 
not  stowed  away  in  the  hold  where  it  could  not 
vbe  got  at,  or  for  any  other  reason  unavailable, 
amounts  to  a  breach  of  the  obligation  to  keep 
the  ship  seaworthy  under  the  act."  In  the 
House  of  Lords  the  same  view  prevailed.  Said 
J,ord  Herschell :  '"It  is  quite  clear,  .  .  . 
rthat  the  Prodano  was  not  unseaworthy  at  the 
.time  she  left  the  port  of  London.  After  she  left 
that,  port  her  hull  and  equipment  remained  pre- 
cisely what  they  were  at  the  time  of  her  depart- 
ure. She  was  In  all  respects  efficiently  equipped. 
The  fault  was  In  not  making  use  of  the  equip- 
ment with  which  she  had  been  furnished.  Un- 
/fler  circumstances  such  as  these,  I  do  not  think 
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It  can  be  said  that  there  has  been  a  failure  to 
keep  her  In  a  seaworthy  condition  for  the  voy- 
age, within  the  meaning  of  the  enactment.  Fol- 
lowing, as  it  does,  the  obligation  that  the  owner 
and  the  master,  and  every  agent  charged  with 
the  loading  of  the  ship  or  the  preparing  thereof 
for  sea,  shall  use  all  reasonable  means  to  insure 
the  seaworthiness  of  the  ship  for  the  voyage,  I 
think  the  words  'to  keep  her  in  a  seaworthy 
condition  for  the  voyage  during  the  same,'  point 
to  an  obligation  of  the  same  character,  and  not 
to  a  neglect  properly  to  use  the  appliances  on 
board  a  vessel  well  equipped  and  furnished. 
There  Is  ample  scope  for  the  operation  of  the 
words  in  question,  even  though  this  construc- 
tion be  put  upon  the  enactment.  If  any  of  the 
necessary  appliances  were  lost  or  destroyed  in 
the  course  of  the  voyage,  it  would,  no  doubt,  be 
the  duty  of  the  master  to  uso  ail  reasonable 
means  to  supply  others  in  their  place,  just  as 
It  might  be  his  duty  during  the  voyage  to  re- 
store the  hull  or  machinery,  If  damaged,  to  a 
condition  suited  to  the  perils  to  be  encountered. 
But  if  the  appellant's  argument  were  to  prevail. 
It  would  have  a  much  wider  scope  than  I  am 
able  to  gather  from  the  words  of  the  enactment 
was  intended  by  the  legislature.  The  failure 
properly  to  secure  many  parts  of  the  ship  which 
are  in  ordinary  practice  open,  from  time  to 
time,  would,  no  doubt,  diminish  the  safety  of 
those  serving  on  board  her,  and  be  a  source  of 
danger  to  them ;  but  I  do  not  think  It  could 
reasonably  be  said  that  because  in  such  a  caae 
a  bolt  was  not  securely  fixed  the  vessel  there* 
upon  became  unseaworthy.  In  truth,  the  point 
is  only  of  Importance  because  of  the  limitation 
which  the  law  at  present  Imposes  upon  a  lia- 
bility of  an  employer  for  accidents  due  to  the 
negligence  of  his  servants;  but  for  this  limita- 
tion, I  do  not  think  it  would  have  occurred  to 
anyone  to  maintain  that  there  had  been,  in  the 
present  case,  a  breach  of  the  implied  obligation 
created  by  §  5  of  the  merchant  shipping  act 
1876."  On  the  other  hand,  the  acts  which 
have  been  passed  In  most  of  the  American  state* 
for  the  purpose  of  securing  the  safer  operation 
of  mines  are  held  to  prescribe  duties  of  the 
absolute  class.  Cherokee  &  P.  Coal  &  Mln.  Co. 
v.  Brttton  (1896)  3  Kan.  App.  292,  45  Pac.  10O 
(decision  upon  Kan.  Gen.  Stat.  1889,  \  3850, 
which  In  order  to  promote  the  health  and  safety 
of  the  persons  employed  In  coal  mines,  pro- 
vides that  the  owner,  agent,  or  operator  shall 
employ  a  competent  and  practical  Inside  over- 
seer, who  shall  keep  a  careful  watch  over  the 
ventilating  apparatus,  the  air  ways,  traveling 
warn,  pumps  and  pump  timbers,  drainage,  and 
roofs  of  tunnels.and  that  there  shall  be  Sufficient 
manholes  and   proper  signaling  apparatus  on 
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43  N.  T.  Supp.  107;  Terrell  Compress  Co. 
v.  Amngton  (Tex.  Civ.  App.)  48  S.  W. 
#>:  Waf&outtfci  v.  Penofcee  d  O.  Conaol. 
Mines,  115  Mich.  C29,  41  L.  R.  A.  33,  73 
N.  W.  895;  McGovem  v.  Central  Vermont 
R.  Co.  123  N.  Y.  280,  25  N.  E.  373;  Cro- 
well  v.  Thomas,  18  App.  Div.  520,  46  N.  Y. 
Supp.  137;  Clarke  v.  Holmes,  7  Hurlst.  & 
N.  943;  Wood,  Mast.  &  S.  2d  ed.  p.  809. 

Williams  was  beyond  question  a  vice 
principal. 

The  inspection  of  this  automatic  was  not 
a  mere  detail  of  the  work ;  it  was  carried  on 
at  a  separate  time  while  general  work  in  the 
shop  was  suspended.  The  machine  itself 
was  inaccessible;  the  workmen  never  had 
-anything  to  do  with  it. 

Byrne  v.  Eastmans  Co.  163  N.  Y.  461,  57 
N.  E.  738;  Fom  v.  Le  Comte,  2  App.  Div. 
41,  37  N.  Y.  Supp.  316;  Btimper  v.  Fuohs 


d  L.  Mfg.  Co.  26  App.  Div.  333,  49  N.  Y. 
Supp.  785;  Murray  v.  Usher,  117  N.  Y.  543, 
23  N.  E.  564;  Egan  v.  Dry  Dock,  E.  B.  &  B. 
R.  Co.  12  App.  Div.  556,  42  N.  Y.  Supp. 
188 ;  Kaplan  v.  New  York  Biscuit  Co.  5  App. 
Div.  60,  38  N.'Y.  Supp.  1049;  Larkin  v 
Washington  Mills  Co.  45  App.  Div.  6,  61 
N.  Y.  Supp.  93;  McKnight  v.  Brooklyn 
Heights  R.  Co.  23  Misc.  527,  51  N.  Y.  Supp. 
738;  Loughlin  v.  Btate,  105  N.  Y.  159,  11  N. 
E.  371;  Jennings  v.  New  York,  N.  H.  ds  H. 
R.  Co.  12  Misc.  408,  33  N.  Y.  Supp.  585, 
Affirmed  in  155  N.  Y.  672,  49  N.  E.  1099; 
Avilla  v.  Nash,  117  Mass.  318;  Wheeler  v. 
Wason  Mfg.  Co.  135  Mass.  294;  Van  Dusen 
v.  Lctellier,  78  Mich.  492,  44  N.  W.  572; 
Fuller  v.  Jewett,  80  N.  Y.  46,  36  Am.  Rep. 
575;  Corcoran  v.  Holbrook,  59  N.  Y.  517, 
17  Am.  Rep.  369;  Barrows,  Neg.  p.  131. 
A  man  could  not  be  more  fully  "clothed 


refuge  manholes  on  the  traveling  ways,  and  also 
prescribes  that  safety  lamps  and  lufflclent  tim- 
ber for  props  shall  be  furnished)  ;  Linton  Coal 
4  Min.  Co.  v.  Persons  (1894)  11  Ind.  App.  264, 
39  N.  E.  214  (holding  that  the  owner  of  a 
mine  does  not,  by  employing  a  mining  boss,  re- 
lieve himself  from  liability  for  failure  of  the 
Utter  to  use  reasonable  care  to  make  the  mine 
«afe  to  work  in,  under  Ind.  Rev.  Stat.  1894,  if 
7472,  7478,  providing  for  the  employment  of 
#uch  boss,  and  that  for  any  violation  of  the  act 
the  owner  shall  be  liable  to  any  person  who  is 
Injured  thereby).;  Sommer  v.  Carbon  Hill  Coal 
Co.  (1898)  32  C.  C.  A.  156,  59  U.  S.  App.  519, 
69  Fed.  54  (coal  miner  does  not  assume  the  risk 
of  negligence  of  the  person  having  charge  of  the 
ventilation  of  the  mine,  where  a  statute  requires 
the  mine  owner  to  provide  for  proper  ventila- 
tion). 

A  similar  doctrine  prevails  with  respect  to 
statutory  duties  Imposed  on  railway  companies 
to  fence  their  tracks.  Atchison,  T.  4  8.  F.  B. 
Co.  v.  Reesman  (1894)  23  L.  R.  A.  768,  9  C.  C. 
A.  20,  in  U.  8.  App.  596,  60  Fed.  370. 

And  to  block  the  frogs  in  their  yards  so  as 
to  prevent  the  catching  of  feet  therein.  Ash- 
man v.  Flint  ft  P.  M.  R.  Co.  (1892)  90  Mich. 
567,  51  N.  W.  645  (railway  company  held  guilty 
of  actionable  negligence,  under  Mich.  Laws  1883, 
p.  191,  where  a  frog  was  suffered  to  remain  un- 
filled so  long  that  knowledge  of  Its  condition 
•sight  be  presumed). 

2.  Quality  of  duty  altered. 

On  the  one  hand,  the  rule  which  absolves  a 
matter  from  liability  for  negligence  in  the  erec- 
tion of  a  scaffold,  where  such  erection  is  a  part 
of  the  work,  has  been  changed  by  the  New  York 
labor  law  (Laws  1&97,  chap.  415,  f  18),  provid- 
ing that  any  person  employing  or  directing  an- 
other to  perform  labor  of  any  kind  in  the  erec- 
tion of  a  building  shall  not  furnish  unsafe  scaf- 
folding. Ills  duty  is  not  discharged  sufficiently 
by  furnishing  a  sufficient  quantity  of  suitable 
materials.  McLaughlin  v.  Eldlltz  (1900)  50 
App.  Div.  518,  64  N.  Y.  Supp.  193 ;  McAllister  v. 
Ferguson  (1900)  50  App.  Div.  529,  64  N.  Y. 
Supp.  197 ;  Stewart  v.  Ferguson  (1899)  44  App. 
Div.  58,  60  N.  Y.  Supp.  429,  reiterating  doctrine 
laid  down  In  the  first  appeal  (1898)  84  App. 
Div.  515,  54  N.  Y.  Supp.  615.  On  the  other 
hand,  certain  statutes  which  require  mine-own- 
ers to  take  specified  precautions  have  received 
a  construction  which  apparently  renders  their 
obligations  less  onerous  than  they  would  have 
been.  If  common-law  principles  had  been  left  to 
operate.  This  Is  virtually  the  effect  of  the  acts 
in  force  in  Pennsylvania    and    elsewhere,    by 
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which  mine-owners  are  required  to  appoint  com- 
petent foremen  to  supervise  the  underground 
workings.  As  we  have  already  seen  in  the  note 
to  O'Neil  v.  Great  Northern  R.  Co.  (1900; 
Minn.)  51  L.  R.  A.  535,  an  appointment  made  in 
compliance  with  the  terms  of  these  acts  relieves 
the  employer  of  any  further  liability  with  re- 
gard to  the  defective  condition  of  his  mine,  so 
far  as  that  condition  is  the  consequence  of  the 
nonperformance  of  duties  of  the  class  which  the 
foreman  is  supposed  to  discharge. 

Another  decision  Illustrating  the  situation  ad- 
verted to  in  the  text  is  Consolidated  Coal  Co.  v. 
Yung  (1887)  24  111.  App.  255,  where  it  was 
held  that  the  fill  are  of  a  coal  mining  company 
to  furnish  props,  and  prop  the  clod,  dirt,  and 
slate,  is  not  a  violation  of  111.  Rev.  Stat.  chap. 
93,  i  16,  which  only  requires  that  a  sufficient 
supply  of  timber  be  kept  for  props  to  be  sent 
down  when  required ;  and  It  does  not  create  any 
common-law  liability. 

b.  Duty  to  see  that  the  unintelligent  instrumen- 
talities of  the  work  are  reasonably  safe;  gen- 
eral rule  stated. 

Subject  to  certain  qualifications  which  will 
be  explained  In  later  sections,  the  doctrine  which 
now  prevails  in  the  large  majority  of  the  Ameri- 
can states  may  be  enunciated  In  the  following 
terms:  A  master  must  indemnify  a  servant 
who  is  Injured  by  the  negligence  of  a  coservant, 
when  the  delinquency  consisted  in  a  failure  to 
discharge  properly  either  the  function  of  fur- 
nishing the  instrumentalities  with  which  the 
business  is  carried  on,  or  the  function  of  keep- 
ing those  Instrumentalities  up  to  the  legal 
standard  of  safety  while  they  continue  to  bo 
used. 

A  railroad  corporation  may  be  controlled  by 
competent,  watchful,  and  prudent  directors,  who 
exercise  the  greatest  caution  in  the  selection  of 
a  superintendent  or  general  manager,  under 
whose  supervision  and  orders  Its  affairs  and  bus- 
iness, in  all  of  its  departments,  are  conducted. 
The  latter,  in  turn,  may  observe  the  same  cau- 
tion in  the  appointment  of  subordinates  at  the 
head  of  the  several  branches  or  departments  of  • 
the  company's  service.  But  the  obligation  still 
remains  to  provide  and  maintain,  in  suitable 
condition,  the  machinery  and  apparatus  to  be 
used  by  Its  employees,  an  obligation  the  mors 
important,  and  the  degree  of  diligence  in  Its  per- 
formance the  greater,  in  proportion  to  the  dan- 
gers which  may  be  encountered.  Those,  at 
least,  in  the  organization  of  the  incorporation 
who  are  Invested  with  controlling  or  superior 
authority  in  that  regard  represent  its  legal  per- 
rontl'ty;  their  negligence,  from  which  injury 


New  York  Court  of  Appeals. 


Apr. 


with  power  of  control  and  direction"  than 
Williams  was.  Williams  being  a  vice  prin- 
cipal, that  there  was  at  least  a  question  for 
the  jury  whether  the  automatic  was  prop- 
erly inspected  and  cared  for  by  him  is  ob- 
viously indisputable. 

Whit  taker  v.  Delaware  d  H.  Canal  Co. 
126  N.  Y.  544,  27  N.  E.  1042;  Coppine  v. 
New  York  C.  d  H.  R.  R.  Co.  122  N.  Y.  557, 
25  N.  E.  915;  Stapf  v.  Loewer's  Qambrinua 
Brewing  Co.  1  App.  Div.  405,  37  N.  Y.  Supp. 
256;  MoCone  v.  Gallagher,  16  App.  Div.  272, 
44  N.  Y.  Supp.  697;  Bailey  v.  Rome,  W.  d 
O.  R..Co.  139  N.  Y.  302,  34  N.  E.  918;  Ben- 
ting  v.  Bteinway,  101  N.  Y.  547,  5  N.  E.  449. 

It  was  for  the  jury  to  say  whether  de- 
fendants negligently  failed  to  provide  such 
rules  and  regulations  and  give  such  instruc- 
tions as  were  reasonably  necessary,  there 
being  evidence  that  they  provided  none. 


Doing  v.  New  York,  O.  d  W.  R.  Co.  151 
N.  Y.  579,  45  N.  E.  1028;  McOovem  v.  Cen- 
tral Vermont  R.  Co.  123  N.  Y.  280,  25  N.  E. 
373;  Sheehan  v.  New  York  C.  d  E.  R.  R.  Co* 
91  N.  Y.  332;  Eankina  v.  New  York,  L.  E~ 
d  W.  R.  Co.  142  N.  Y.  416,  25  L.  R.  A.  396, 
37  N.  E.  466;  Tully  v.  New  York  d  T.  S.  S. 
Co.  10  App.  Div.  463,  42  N.  Y.  Supp.  29  -, 
Stock  v.  he  Boutillier,  19  Misc.  112,  43  N. 
Y.  Supp.  248;  O'Connor  v.  Barker,  25  App. 
Div.  121,  49  N.  Y.  Supp.  211 ;  Avilla  v.  Nash,, 
117  Mass.  318;  Wheeler  v.  Wason  Mfg.  Co. 
135  Mass.  294;  Daley  v.  Brown,  45  App. 
Div.  428,  60  N.  Y.  Supp.  840;  Eastwood  v. 
Retsof  Mitt.  Co.  86  Hun,  91,  34  N.  Y.  Supp. 
196 ;  Uannigan  v.  Lehigh  d  H.  River  R.  Co. 
91  Hun,  300,  36  N.  Y.  Supp.  293;  Abel  v. 
Delaware  d  U.  Canal  Co.  128  N.  Y.  662,  2a 
N.  E.  663;  Barrows,  Neg.  p.  102. 

It  was  for  the  jury  to  say  whether  de- 


results,  Is  the  negligence  of  the  corporation. 
The  latter  cannot,  In  respect  of  such  matters, 
interpose  between  It  and  the  servant,  who  has 
been  Injured  without  fault  on  his  part,  the  per- 
sonal responsibility  of  an  agent  who,  in  exercis- 
ing the  master's  authority,  has  violated  the  duty 
be  owes,  as  well  to  the  servant  as  to  the  cor- 
poration. Hough  v.  Texas  A  P.  R.  Co.  (1879) 
100  U.  B.  213,  25  L.  ed.  612.  To  the  same  effect, 
see  Northern  P.  R.  Co.  v.  Herbert  (1886)  116  U. 
8.  642,  29  L.  ed.  755,  6  Sup.  Ct.  Rep.  590; 
Northern  P.  R.  Co.  v.  Peterson  (1896)  162  U. 
8.  846,  40  L.  ed.  994,  16  Sup.  Ct.  Rep.  843. 

The  rule  of  law  which  exempts  the  master 
from  responsibility  to  the  servant  for  injuries 
received  from  the  ordinary  risks  of  his  employ- 
ment, including  the  negligence  of  his  fellow  serv- 
ants, does  not  excuse  the  employer  from  the 
exercise  of  ordinary  care  in  supplying  and  main- 
taining suitable  instrumentalities  for  the  per- 
formance of  the  work  required.  One  who  en- 
ters the  employment  of  another  has  the  right  to 
count  on  this  duty,  and  is  not  required  to  as- 
sume the  risks  of  the  master's  negligence  in  this 
respect.  The  fact  that  it  Is  a  duty  which  must 
always  be  discharged,  when  the  employer  is  a 
corporation,  by  officers  and  agents,  does  not  re- 
lieve the  corporation  from  the  obligation.  The 
agents  who  are  charged  with  the  duty  of  sup- 
plying safe  machinery  are  not,  In  the  true  sense 
of  the  rule  relied  on,  to  be  regarded  as  fellow 
servants  of  those  who  are  engaged  In  operating 
It.  They  are  charged  with  the  master's  duty  to 
his  servant.  They  are  employed  in  distinct  and 
Independent  departments  of  service,  and  there 
Is  no  difficulty  in  distinguishing  them,  even 
when  the  same  person  renders  service  by  turns 
in  each,  as  the  convenience  of  the  employer  may 
require.  In  one  the  master  cannot  escape  the 
consequence  of  the  agent's  negligence;  if  the 
servant  is  Injured  In  the  other  he  may.  Ford 
v.  Fltchburg  R.  Co.  (1872)  110  Mass.  240,  260, 
14  Am.  Rep.  598.  (The  theory  of  the  master's 
responsibility,  however,  which  Is  now  accepted 
In  Massachusetts  Itself  is  somewhat  different 
from  this.     See  II.  j,  supra.) 

The  doctrine  of  common  employment  Is  not 
.  applicable,  "where  injuries  to  servants  or  work- 
men happen  by  reason  of  Improper  and  defective 
machinery  and  appliances,  used  In  the  prosecu- 
tion of  the  work"  of  the  corporation.  Harper 
v.  Indianapolis  &  St.  L.  R.  Co.  (1871)  47  Mo. 
567,  4  Am.  Rep.  353. 

As  to  the  bearing  of  the  English  and  colonial 
cases  upon  the  doctrine  stated  In  the  text,  see 
note  to  O'Nell  v.  Great  Northern  R.  Co.  (1900; 
Minn.)  51  L.  R.  A.  pp    557  et  seq. 

Many  of  the  cases  cited  In  the  following  sub- 
divisions directly  suggest,  by  the  facts  Involved, 
64  L.  R.  A. 


the  difference,  hereafter  to  be  explained  (V. 
h,  and  VI.  a-e,  infra)  between  the  position  of 
servants  who  supply  a  stock  of  material  from 
which  a  selection  Is  to  be  made  as  the  work  pro- 
gresses and  of  servants  who  make  that  selec- 
tion ;  and  this  distinction  is  often  expressly 
relied  upon  as  the  rationale  of  the  judgments. 

In  Lehigh  Valley  Coal  Co.  v.  Warrek  (1808) 
28  C.  C.  A.  540,  55  U.  S.  App.  437,  84  Fed.  866, 
the  evidence  was  that,  whenever  plaintiff  needed 
new  blocks  he  applied  for  them  to  the  foreman, 
whereupon  the  carpenter  brought  them  ;  that,  so 
far  as  plaintiff  was  informed,  there  was  no  stock 
of  new  ones  from  which  he  *could  supply  him- 
self;  that  plaintiff  three  days  before  the  acci- 
dent, and  again  two  days  before  the  accident, 
called  the  attention  both  of  the  foreman  and  of 
the  outside  superintendent  to  the  condition  of 
the  blocks,  and  asked  for  sound  ones,  and  that 
to  his  request  both  replied,  "All  right,"  and  the 
foreman  expressly  promised  to  "give  him  new 
blocks  right  away."  The  case  was  held  by  the 
court  to  be  distinguishable  from  those  cited  by 
defendant's  counsel,  where  the  plaintiff  had  a 
stock  of  new  appliances  at  hand  from  which  to 
help  himself. 

See  also,  as  illustrating  the  same  point  of 
view,  Thomas  v.  Ann  Arbor  R.  Co.  (1897)  114 
Mich.  59,  72  N.  W.  40 ;  Bushby  v.  New  York* 
L.  E.  &  W.  R.  Co.  (1887)  10 X  N.  Y.  374,  14  N. 
K.  407;  Woods  v.  Lindvall  (1891)  1  C.  C.  A. 
37,  4  U.  S.  App.  49,  48  Fed.  62;  Mullane  ▼. 
Houston,  W.  S.  &  P.  Ferry  R.  Co.  (1897)  21 
Misc.  10,  46  N.  Y.  Supp.  957,  Affirming  (1897) 
20  Misc.  434,  45  N.  Y.  Supp.  1039;  Strauss  v. 
Haberman  Mfg.  Co.  (1897)  23  App.  Div.  1.  48 
N.  Y.  Supp.  425 ;  and  the  cases  cited  In  VI.  b, 
1,  infra. 

Similarly,  In  Mansfield  Coal  &  Coke  Co.  ▼. 
McEnery  (1879)  91  Pa.  185,  36  Am.  Rep.  662» 
we  And  the  court  committing  Itself  to  this  doc- 
trine: If  a  railroad  company  exercises  ordi- 
nary care  and  skill  In  the  selection  of  employ- 
ees to  construct  a  bridge,  It  will  not  be  respon- 
sible for  defects  resulting  from  its  original  con- 
struction. 

But  the  master  cannot  avail  himself  of  the 
protection  afforded  by  this  distinction,  where  it 
Is  negligent  under  the  circumstances  to  ieavo 
the  task  of  selection  to  the  particular  servant  or 
class  of  servants  upon  whom  that  function  Is 
necessarily  thrown  In  the  ordinary  course  of 
the  master's  business- 

In  McElllgott  v.  Randolph  (1891)  61  Conn. 
157,  22  Atl.  1094,  the  court  reasoned  thus: 
"While  it  Is  true  that  the  defendants  Intrusted 
the  execution  of  the  work  upon  which  McElll- 
gott was  engaged  to  a  competent  superintendent, 
provided  him,  McEUigott,  with  colaborers  who 
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fendants  negligently  failed  to  give  deced- 
ent a  safe  place  in  which  to  work. 

Plank  v.  New  York  C.  &  H.  R.  R.  Co.  60 
N.  T.  607;  Kranz  v.  Long  Island  R.  Co.  123 
N.  Y.  1,  25  N.  E.  206;  Cavanagh  v.  O'Neill, 
27  App.  Div.  48,  50  N.  Y.  Supp.  207;  Bag- 
ley  t.  Consolidated  Gas  Co.  13  Misc.  6,  34 
N.  Y.  Supp.  187;  Simmons  v.  Peters,  20 
App.  Div.  251,  46  N.  Y.  Supp.  800;  Cun- 
ningham v.  Sicilian  Asphalt  Paving  Co.  49 
App.  Div.  380,  63  N.  Y.  Supp.  357. 

The  rule  res  ipsa  loquitur  applies. 

Van  Sickel  v.  Ilsley,  75  Hun,  537,  27  N. 
Y.  Supp.  1113;  Stewart  v.  Ferguson,  164  N. 
Y.  553,  58  N.  E.  662,  Affirming  34  App.  Div. 
615,  54  N.  Y.  Supp.  615;  Griff  en  v.  Manice, 
47  App.  Div.  70,  62  N.  Y.  Supp.  364;  Dumes 
▼.  Sixer,  3  App.  Div.  11,  37  N.  Y.  Supp.  929; 
Kennedy  v.  McAllaster,  31  App.  Div.  453, 
52  N.  Y.  Supp.  714;  Mullen  v.  St.  John,  57 


N.  Y.  567,  15  Am.  Rep.  530;  16  Am.  k  Eng. 
Enc.  Law,  p.  449;  Shearm.  &  Redf.  Neg.  | 
60. 

Messrs.  Eugene  Lamb  Richards,  Jr., 
and  Arnold  W.  Sherman,  for  respond- 
ents: 

If  the  failure  of  the  automatic  to  work 
was  not  the  proximate  cause,  but  merely 
the  occasion,  of  the  accident,  the  judgment 
must  be  affirmed. 

Laidlaw  v.  Sage,  158  N.  Y.  73,  44  L.  R.  A. 
216,  52  N.  E.  679. 

Whatever  the  proximate  cause,  it  arose 
from  the  contributory  negligence  of  the 
plaintiff  or  the  negligence  of  his  fellow  serv- 
ants. 

LaCroy  v.  New  York,  L.  E.  &  W.  R.  Co. 
132  N.  Y.  570,  30  N.  E.  391;  Williams  v. 
Delaware,  L.  d  W.  R.  Co.  116  N.  Y.  628,  22 
N.  E.  1117. 


were  fit  and  competent  when  under  competent 
supervision,  and  had  upon  the  premises  applian- 
ces and  apparatus  suitable  for  the  work,  It  Is 
equally  true  that,  during  the  progress  of  much 
of  the  work,  and  at  the  time  of  and  for  a  con- 
siderable time  prior,  to  the  accident,  the  work 
was  wholly  without  competent  superintendence, 
that  there  was  even  no  one  present  who  was  pos- 
sessed of  mechanical  skill,  that  the  provision  of 
suitable  appliances  was  simply  in  the  sense  of 
there  being  such  near  at  hand  mingled  with  oth- 
ers unsuitable,  that  those  appliances  which  were 
In  fact  chosen  and  set  apart  for  the  work  were 
mainJy  selected  by  unskilled  factory  hands  at 
random,  and  without  instructions,  oversight,  or 
examination,  and  that  they  were  adjusted  by 
Use  laborers  with  the  like  absence  of  instruc- 
tions, oversight,  and  examination.  The  acci- 
dent happened  in  part  because  a  certain  wooden 
horse  or  support  was  Inadequate.  Dunning,  the 
superintendent,  selected  this  particular  appli- 
ance and  directed  its  use.  The  wheel  fell  In 
fact  because  a  certain  rope  was  too  small  and 
Inadequate.  The  defendants  had  done  nothing 
to  provide  a  suitable  rope  except  to  have  upon 
the  premises  a  stock  of  various  kinds  of  rope, 
some  suited  to  one  purpose  and  some  to  another, 
and  to  allow  any  chance  Inexperienced  laborer 
to  select  for  each  special  use  the  one  which  his 
Impulse  dictated.  Just  here  we  touch  upon  the 
■tost  significant  and  potent  factor  in  the  situa- 
tion, namely,  the  entire  absence  of  competent 
superintendence  during  all  the  later  stages  of 
the  work.  After  Dunnlng's  departure  about 
midnight  there  was  no  one,  either  over  or  con- 
nected with  the  gang  of  men  employed,  who  pos- 
sessed any  mechanical  knowledge  or  skill.  Had 
Dunning  remained  present  properly  executing 
his  master's  duty  intrusted  to  him,  there  would 
have  been  no  such  unintelligent,  haphazard  se- 
lection of  apparatus,  no  such  inadequate  and 
unsuitable  devices  of  support,  as  were  instru- 
mental lii  McEUIgott's  death.  Moreover,  Dun- 
nlng's departure  In  an  Instant  transformed  Mc- 
ElUgott  and  his  fellows  from  fit  Into  unfit  co- 
laborers.  The  finding  states  explicitly  that 
these  men  were  Incompetent  for  the  work  as- 
signed them  without  suitable  supervision.  Dur- 
ing the  hours,  therefore,  which  succeeded  Dun- 
Ding's  return  home,  McEIllgott  was  surrounded 
only  by  incompetent  fellow  workmen,  and  he 
went  down  to  his  death  in  consequence  of  con- 
structions and  mechanical  adjustments  made  by 
his  fellow  servants,  employed  by  the  defendants 
to  do,  in  company  with  him,  what  they  were 
unfit  to  do.  Plainly,  therefore,  the  defendants' 
duties  as  masters  of  the  deceased  were  not  per- 
formed.*' 

fluch  a  situation  indicates  a  lack  of  that  effl- 
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clent  supervision  which  is  a  condition  precedent 
to  the  operation  of  the  rule  as  to  details  of 
work.     See  VIII.  infra. 

It  is  observable,  moreover,  that  the  rule  which 
absolves  the  master  from  liability  for  the  condi- 
tion of  the  place  of  work,  on  the  ground  that  It 
is  temporary  and  transitory,  is  not  available  as 
a  defense,  when  the  place  is  unsafe  at  the  time 
the  servant  Is  brought  to  the  place  of  work,  and 
no  warning  Is  given  him  of  the  peril.  Hess  v. 
Rosenthal  (1896)  160  111.  621,  43  N.  E.  743. 

c.  Duty  to  sec  that  the  unintelligent  instrument 
talilxes  of  the  work,  as  originally  supplied, 
satisfy  the  legal  standard  of  safety. 

All  the  authorities  seem  to  be  unanimous  as 
to  the  doctrine  that,  where  it  is  a  question  of 
the  condition  of  the  instrumentalities,  animate 
or  Inanimate,  when  they  first  become  a  part  of 
the  organism  through  which  the  master  carries 
on  his  business,  he  must,  at  his  peril,  see  that 
due  care  has  been  exercised  in  making  them  safe 
snd  suitable  for  the  use  of  his  servants, — at  all 
events,  where  the  agent  employed  to  procure 
these  Instrumentalities  from  a  dealer  or  to  man- 
ufacture them  occupies  the  position  of  a  serv- 
ant.    See  II.  h,  i,  supra. 

The  principle  upon  which  all  the  authorities 
agree  la  that  the  maater  is  under  what  may  be 
termed  an  absolute  duty  to  his  servant  of  using 
care,  to  the  end  that  the  machinery  put  into 
the  hands  of  his  servant  for  use  shall  be  reason- 
ably safe,  having  regard  to  Its  nature  and  the 
purposes  for  which  It  is  Intended.  This  duty 
he  may  discharge,  either  by  himself  in  person, 
or  by  a  designated  agent  or  servant.  If  he  dis- 
charge it  by  an  agent  or  servant,  the  latter  be- 
comes, in  respect  of  It,  his  vice  principal,  wholly 
without  reference  to  the  rank  which  in  other 
respects  he  occupies  in  his  master's  or  princi- 
pal's service.  Dutzl  v.  Gelsel  (1886)  23  Mo. 
App.  676. 

The  universality  of  the  acceptance  of  this 
doctrine  in  America  Is  sufficiently  demonstrated 
by  the  cases  cited  below.  In  England  it  has 
never  been  announced  in  the  same  explicit,  for- 
mal manner.  But  It  has  been  shown  In  a  former 
note  (O'Nell  v.  Great  Northern  B.  Co.  [1000; 
Minn.]  51  L.  R.  A.  571,  572)  that  the  decision 
of  the  House  of  Lords  In  Wilson  v.  Merry  (1868) 
L.  R.  1  H.  L.  Sc.  App.  Cas.  326,  10  L.  T.  N.  8. 
30,  has  by  Implication  left  the  master  respon- 
sible for  the  defaults  of  employees  whose  duty 
It  is  to  supply  the  Instrumentalities.  It  may 
therefore  be  asserted  with  reasonable  confidence 
that  the  servant's  right  of  recovery  In  that  coun- 
try remains,  so  far  as  the  common  law  Is  con* 
cerned,  exactly  what  It  was,  when  it  was  de- 
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The  alleged  failure  to  obey  the  factory 
act  was  not  the  proximate  cause  of  the 
accident. 

Graves  v.  Brewer,  4  App.  Div.  327,  88  N. 
T.  Supp.  560;  Olassheim  v.  New  York 
Economical  Printing  Co.  13  Misc.  174,  34 
N.  Y.  Supp.  69;  Crown  v.  Orrt  140  N.  Y. 
450,  35  N.  E.  648;  DeYoung  v.  Irving,  5 
App.  Div.  409,  38  N.  Y.  Supp.  1089;  Knis 
ley  v.  Pratt,  148  N.  Y.  372,  32  L.  R.  A.  367, 
42  N.  E.  986;  Monzi  v.  Friedline,  33  App. 
Div.  217,  53  N.  Y.  Supp.  482;  Hickey  ▼. 
Toa/fa  105  N.  Y.  26,  12  N.  E.  286. 

No  defect  was  disclosed  in  the  embodi- 
ment of  the  theory  in  the  automatic.  No 
part  was  shown  to  be  bent  or  broken  or  in 
any  way  affected  by  wear  and  tear,  either 
before  or  after  the  accident.  The  defend- 
ants therefore  fulfilled  their  duty  in  this 
regard. 


Probst  v.  Delamater,  100  N.  Y.  266,  3  N. 
E.  184 ;  Marsh  v.  Chickering,  101  N.  Y.  390, 
5  N.  E.  56;  Rickey  v.  Taaffe,  105  N.  Y.  26, 
12  N.  E.  286;  Stringham  v.  Hilton,  111  N. 
Y.  188,  sub  nom.  Stringham  v.  Stewart,  1 
L.  R.  A.  483,  18  N.  E.  870;  Barley  v.  Buf- 
falo Car  Mfg.  Co.  142  N.  Y.  31,  36  N.  E. 
813;  Qarvey  v.  New  York  d  C.  Mail  8.  8. 
Co.  26  App.  Div.  456,  50  N.  Y.  Supp.  77; 
Beiss  r.  New  York  Steam  Co.  128  N.  Y.  107, 
28  N.  E.  24;  Dingley  v.  Star  Knitting  Co. 
134  N.  Y.  552,  32  N.  E.  35;  Dobbins  v. 
Brown,  119  N.  Y.  188,  23  N.  E.  537. 

No  evidence  whatever  was  offered  of  any 
defect  which  inspection,  however  careful 
and  frequent,  would  have  disclosed.  De- 
fects within  the  rule  requiring  inspection 
must  be  substantial  defects  in  the  machine 
itself,  such  as  render  it  unfit  for  use,  and 
dangerous. 


dared  by  Lord  Cran worth  in  Bartonshlll  Coal 
Co.  v.  Raid  (1858)  3  Macq.  H.  L.  Cas.  266,4  Jur. 
N.  8.  767,  that  the  ruling  In  Gray  v.  Brasaey 
(1852)  15  Sc.  Sees.  Cas.  2d  series,  135,  was  in 
strict  accordance  with  the  English  authorities. 
In  the  Scotch  case,  referred  to,  the  complaint 
was  held  to  be  relevant,  inasmuch  as  the  plain- 
tiff would  be  entitled  to  recovery  If  he  estab- 
lished his  allegations  that  his  injuries  were  due 
to  the  negligence  of  an  employee  whose  func- 
tion was  the  providing  of  safe  machinery  for 
the  employee  who  had  to  use  it.  The  facts  al- 
leged were  that  a  brake  slipped  down  when 
plaintiff  stepped  In  It,  in  consequence  of  there 
being  no  blocking  on  it. 

In  Hall  v.  Johnson  (1865)  3  Hurlst.  &  C.  589, 
34  L.  J.  Exch.  N.  8.  222,  11  Jur.  N.  S.  80,  11  L. 
T.  N.  8.  779,  13  Week.  Rep.  411,  the  court  em- 
phasized the  fact  that  the  master  was  not  shown 
to  have  been  negligent  in  regard  to  putting  his 
mine  in  proper  order. 

An  appliance  constructed  to  enlarge  the  ca- 
pacity of  the  master's  works  stands,  as  respects 
the  nondelegable  quality  of  the  duty  to  see  that 
it  Is  not  defective  In  any  respect,  on  the  same 
footing  as  if  It  had  been  a  part  of  the  work  when 
they  first  began  to  be  operated.  Wilson  v.  Wll- 
limantlc  Linen  Co.  (1883)  50  Conn.  433,  47  Am. 
Rep.  653 (operative  injured  by  the  fall  of  a  coun- 
tershaft on  some  new  machinery — superintend- 
ent has  been  notified  that  a  collar  was  needed). 

The  selection  of  appliances  out  of  a  stock  fur- 
nished by  the  master  Is  a  function  usually  re- 
garded as  characteristic  of  a  mere  servant  (V. 
h,  infra)  ;  but  in  one  case  it  was  held,  on  the 
ground  of  his  having  discretionary  authority  In 
the  premises,  that  a  master  was  liable  for  the 
negligence  of  an  employee  In  the  choice  and  use 
of  tackle  for  the  purpose  of  lowering  a  heavy 
piece  of  machinery  Into  its  place.  Telander  v. 
8unlln  (1891)  44  Fed.  564.  But  this  decision  Is 
scarcely  consistent  with  the  general  current  of 
the  authorities ;  as  the  special  factor  relied  upon 
for  purposes  of  differentiation  seems  to  be  pres- 
ent In  every  Instance  where  the  master's  duty 
has  been  denied  to  extend  beyond  the  supply  of 
the  materials  out  of  which  the  selection  Is  to 
be  made.  See,  however,  Great  Northern  R.  Co. 
v.  McLaughlin  (1895)  17  C.  C.  A.  380,  44  U.  8. 
App.  189,  70  Fed.  669,  II.  c,  10,  infra.  Some 
courts  seem  to  limit  the  application  of  this  doc- 
trine to  cases  in  which  the  delinquent  servants 
were  Invested  with  a  controlling  or  superior  au- 
thority in  respect  to  the  supply  of  the  instru- 
mentalities. This  form  of  expression  Is  used  in 
Cooper  v.  Pittsburgh,  C.  &  St.  L.  R.  Co.  (1884) 
24  W.  Va.  87.  But  this  view  is  not  supported  by 
the  authorities  as  a  whole,  and  Is  not  consistent 
wftb  the  theory  that  the  rank  of  the  offender  is 
64L.R.A. 


entirely  Immaterial.  The  rationale  of  the  rule) 
also  indicates  that  its  operation  is  not  depend- 
ent upon  the  delinquent's  possession  of  the 
power  of  discharging  or  employing  other  serv- 
ants. Allend  v.  Spokane  Falls  A  N.  R.  Co. 
(1899)  21  Wash.  324,  58  Pac.  244. 

The  reason  assigned  for  the  doctrine  under 
discussion,  vis.,  that  were  the  rule  otherwise 
the  most  Important  of  the  duties  owed  by  capital 
to  labor  could  be  evaded  by  the  capitalist  em- 
ploying only  his  own  servants  In  the  construc- 
tion of  his  buildings  and  machinery  (Indiana 
Car  Co.  v.  Parker  (1885)  100  Ind.  181),  sounds 
somewhat  singular  when  we  consider  It  In  con- 
nection with  that  other  rule  which,  according; 
to  some  courts  (see  II.  h,  1,  tupra),  allows  cap- 
ital to  "evade  the  duty"  In  question  by  the  sim- 
ple expedient  of  abstaining  from  the  "employ* 
ment  of  his  own  servants,"  and  Intrusting  the 
work  to  an  independent  contractor.  A  theory 
of  absolute  responsibility  which  may  be  so  easily 
nullified  Is  little  better  than  a  solemn  farce.  It 
is  only  proper,  however,  to  mention  that  In  the 
state  in  which  the  policy  of  holding  capital  to 
Its  obligations  has  been  thus  indorsed,  there 
has  been  no  explicit  adoption  of  this  theory 
which  entirely  exonerates  a  master  who  inter- 
poses an  Independent  contractor  between  himself 
and  his  servants;  and  possibly  this  court  may 
hereafter  enunciate  a  doctrine  upon  this  point 
which  will  not  be  open  to  the  charge  of  incon- 
sistency from  which  It  seems  Impossible  to  ab- 
solve any  court  which  accepts  this  theory,  and 
at  the  same  time  declare  that  the  master  must 
answer  for  the  negligent  construction  of  an  In- 
strumentality by  any  person  in  his  service. 

The  decisions  cited  below  are  referred  to  as 
illustrations  of  the  rule  enunciated  above,  for 
the  reason  that  the  use  of  some  such  words  as 
"provide,"  "furnish,"  "supply,"  etc.,  in  describ- 
ing the  duty  incumbent  on  the  master,  may,  in 
some  sense,  be  said  to  show  that  the  court  had 
in  mind  the  master's  responsibility  for  the  origi- 
nal condition  of  the  Instrumentalities.  But,  so 
far  as  most  of  the  courts  are  concerned,  it  is 
immaterial  whether  the  dereliction  of  duty  was 
in  respect  to  original  supply  or  subsequent 
maintenance ;  and  the  absence  of  any  practical 
necessity  for  differentiating  between  the  extent 
of  the  master's  liability  In  one  case  or  the  other 
has  naturally  resulted  In  a  certain  lack  of  pre- 
cision in  the  phraseology  employed. 

It  Is  customary  to  predicate  two  distinct  non- 
delegable duties  In  respect  to  what  we  have,  for 
convenience  sake,  styled  the  unintelligent  instru- 
mentalities of  work,  viz.,  the  duty  "to  provide 
reasonable,  safe  tools,  appliances,  and  machin- 
ery for  the  accomplishment  of  the  work  neces- 
sary to  be  done,"  and  the  duty  "to  provide  the 
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Webber  t.  Piper,  109  N.  Y.  490,  17  N.  E. 
210;  Cregan  v.  Marston,  120  N.  Y.  508,  27 
X.  E.  952;  Rogers  v.  Ludlow  Mfg.  Co.  144 
Mass.  198,  59  Am.  Rep.  08,  11  N.  E.  77; 
Rice  v.  King  Philip  Mills,  144  Mass.  229, 
59  Am.  Rep.  80,  11  N.  E.  101. 

The  only  causes  shown  i.  e.t  the  unex- 
plained failure  of  the  drop  bars  to  fall  or 
the  dusty  and  gummy  condition  of  the  oil, 
being  those  which  arose  from  the  negligent 
act  or  omission  of  the  employees  as  such  in 
the  performance  of  the  work  or  in  the  use 
of  the  automatic,  the  character  of  the  place, 
if  it  was  unsafe,  was  due  to  the  negligence 
of  a  fellow  servant  or  the  nature  of  the  busi- 
ness, and  was  a  risk  which  plaintiff's  intes- 
tate assumed. 

Perry  v.  Rogers,  157  N.  Y.  251,  51  N.  E. 
1021;  Sweeney  v.  Berlin  &  J.  Envelope  Co. 
101  N.  Y.  520,  54  Am.  Rep.  722,  5  N.  E. 


358;  Baglcy  v.  Consolidated  Oas  Co.  5  App. 
Div.  432,  30  N.  Y.  Supp.  302;  Ludlow  v. 
Qroton  Bridge  &  Mfg.  Co.  11  App.  Div.  452, 
42  Nr  Y.  Supp.  343;  Smith  v.  Empire 
Transp.  Co.  89  Hun,  588,  35  N.  Y.  Supp. 
534;  Gullen  v.  Norton,  120  N.  Y.  1,  26  N.  E. 
905;  Hussey  v.  Coger,  112  N.  Y.  614,  3  L. 
R.  A.  559,  20  N.  E.  550;  Davidson  v.  Cor- 
nell,  132  N.  Y.  228,  30  N.  E.  573;  Dobbins 
v.  Brown,  119  N.  Y.  188,  23  N.  E.  537; 
Crown  v.  Orr,  140  N.  Y.  450,  35  N.  E.  648. 
If  temperature  and  dust  do  not  fall  with- 
in the  rule  that  it  is  the  master's  personal 
duty  to  furnish  reasonably  suitable  appli- 
ances and  to  take  reasonable  care  to  discov- 
er and  remedy  defects  therein,  then  the  de- 
fendants' omission  to  raise  the  temperature 
or  remove  the  dust,  whether  notified  there- 
of or  not,  was  not  the  proximate  cause  Of 


■errant  with  a  reasonably  safe  place  to  work  In, 
baring  reference  to  the  character  of  the  em- 
ployment." Northern  P.  R.  Co.  v.  Peterson 
(1&96)  162  U.  S.  346,  40  L.  ed.  994,  16  Sup.  Ct. 
Rep.  843.  But  this  division  of  duties  scarcely 
satisfies  the  exigencies  of  a  logical  classification, 
for  the  reason  that,  in  a  large  number  of  cases, 
It  la  difficult.  If  not  Impossible,  to  say  with  cer- 
tainty whether  the  liability  of  the  master  for  a 
defective  apparatus  should  be  treated  as  result- 
ing from  a  violation  of  his  duty  to  furnish  that 
apparatus,  or  from  a  violation  of  his  duty  to  see 
that  the  place  of  work  which  was  rendered 
dangerous  by  the  apparatus  was  safe.  The 
subjoined  cases  In  which  the  master  was  held 
liable  are  therefore  arranged,  without  regard  to 
tbe  supposed  distinction  of  duties,  under  head- 
ings indicative  of  the  nature  of  the  abnormal 
danger  from  which  the  master's  representative 
failed  to  protect  the  injured  person.  Whether 
It  is  explicitly  so  stated  or  not,  the  master  was 
held  responsible  for  the  acts  of  the  servants 
whose  negligence  was  the  cause  of  the  various 
abnormally  dangerous  conditions  mentioned  In 
connection  with  the  citations. 

1.  Defective  railway  track  and  appurtenances. 

Compare  III.  d,  infra, 

Trask  v.  California  Southern  B.  Co.  (1883) 
63  Cal.  96 ;  Louisville,  N.  A.  &  C.  B.  Co.  v.  Gra- 
ham (1890)  124  Ind.  89,  24  N.  B.  668 ;  Bouse  v. 
Downs  (1897)  5  Kan.  App.  549,  47  Pac.  982 
(fireman  injured  by  switch  negligently  con- 
structed by  division  roadmaster). 

2.  Inadequacy  of  safeguards   against  dangers 

from  eaplosive  substances. 

Contrast  V.  e,  f,  and  YI.  b,  8,  infra. 

Gil  more  v.  Northern  P.  B.  Co.  (1884)  9  Bawy. 
558.  18  Fed.  866  (no  suitable  appliances  provid- 
ing for  thawing  giant  powder) ;  O'Donnell  v. 
East  Blver  Gas  Co.  (1895)  91  Hun,  184,  86  N. 
T.  Supp.  288  (duty  to  provide  proper  appliances 
held  to  have  been  violated,  where  an  employee 
was  Injured  while  cleaning  out  a  boiler,  by  an 
explosion  of  naphtha  negligently  left  by  a  fellow 
servant  In  a  pipe  to  which  the  hose  used  in 
cleaning  out  the  boiler  was  attached.  The  fel- 
low servant's  negligence  here  was  in  regard  to 
tbe  uso  of  the  defective  appliance  for  work  dis- 
tinct from  that  upon  which  the  plaintiff  was 
engaged,  and  the  naphtha  was  exploded  by  the 
beat  of  an  adjoining  boiler)  ;  Bernard!  v.  New 
York  C.  &  H.  B.  B.  Co.  (1894)  78  Hun,  454, 
29  N.  T.  Supp.  230  (no  cars  suitable  for  trans- 
porting dynamite  were  provided) . 
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8.  Defective  appliances  for  protecting  servants 
engaged  in  emoavating. 

Kranz  v.  Long  Island  B.  Co.  (1890)  123  N. 
Y.  1,  25  N.  B.  206  (servant  ordered  to  perform 
work  as  a  machinist  In  underground  trenches 
opened  and  prepared  for  him  by  other  employees, 
held  not  a  fellow  servant  of  the  latter; ;  fol- 
lowed In  Schmlt  v.  Gillen  (1899)  41  App.  Div. 
302,  58  N.  Y.  Supp.  458  (servants  opening  a 
trench  are  not,  as  regards  duty  to  sheath  it 
properly,  the  fellow  servants  of  other  servants 
who  lay  pipes  In  It)  ;  Van  Steenburgh  v.  Thorn- 
ton (1895)  58  N.  J.  L.  160,  83  Atl.  880  (fore- 
man of  work  of  excavating  a  trench  neglected 
to  take  measures  to  prevent  the  sides  from  fall- 
ing In)  ;  Laporte  v.  Cook  (1899)  21  B.  I.  158,. 
42  Atl.  519  (no  materials  furnished  for  the- 
servants*  protection)  ;  Baird  v.  Beilly  (1899)  35. 
C.  C.  A.  78,  68  U.  S.  App.  157,  92  Fed.  884 
(foreman,  whose  duty  it  is  to  shore  a  trench, 
which  is  being  dug  for  laying  pipes,  held  not  to- 
be  a  coservant  of  one  of  the  pipe-layers,  who  baa 
nothing  to  do  with  the  work  of  excavation). 

4.  Defects  in  bridges,  trestles,  etc.  l     ""  4 

A  master  Is  liable  for  the  negligence  of  em- 
ployees to  whom  he  delegates  the  function  of 
building  bridges,  etc.  Davis  v.  Central  Vermont 
B.  Co.  (1882)  55  Vt.  84,  45  Am.  Bep.  590,  Over- 
ruling Hard  v.  Vermont  A  C.  B.  Co.  (I860)  82 
Vt.  478. 

Where  contractors  for  the  erection  of  a  rail- 
way trestle  constitute  an  employee  their  repre- 
sentative, and  Impose  on  him  the  duty,  and  con- 
fer on  him  the  authority,  to  supervise,  direct, 
and  control  its  construction,  and  require  the  la- 
borers to  obey  his  orders  and  directions  In  the 
premises,  that  employee  stands  in  the  shoes  of 
his  employers,  and  they  are  responsible  for  the 
results  of  his  negligence  in  the  work  so  commit- 
ted to  his  direction,  supervision,  and  control. 
Woods  v.  Lindvall  (1891)  1  C.  C.  A.  87,  4  U.  S. 
App.  49,  48  Fed.  02,  Affirming  44  Fed.  855. 

The  supreme  court  of  Minnesota  had  previ- 
ously held  that  the  Injured  servant  In  this  case 
was  not  entitled  to  recover.  Lindvall  v.  Woods 
(1S89)  41  Minn.  212,  4  L.  B.  A.  798,  42  N.  W. 
1020.     See  VI.  d,  infra. 

5.  Defects  in  scaffolds,  stagings,  etc 
Contrast  VI.  c-f,  infra. 

That  the  master  Is  liable  for  the  negligent 
selection  of  tbe  materials  to  be  used  in  con- 
structing a  scaffold  has  occasionally  been  ex- 
pressly  laid  down.  Kansas  City  Car  A  Foundry 
Co.  v.  Sawyer  (1898)  7  Kan.  App.  146,  53  Pac. 
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the  accident,  and  cannot  be  made  a  basis 
of  their  liability. 

Yaw  v.  Whitmore,  46  App.  Div.  422,  61 
N.  Y.  Supp.  731;  Kimmer  v.  Weber,  151  N. 
Y.  417,  45  N.  E.  860. 

The  condition  arose  from  the  omission  to 
perform  a  detail  of  the  work  or  from  the 
method  of  conducting  the  work.  The  mas- 
ter, therefore,  is  not  liable,  whether  the 
omission  or  method  was  that  of  a  foreman 
or  other  servant. 

Crispin  v.  Babbitt,  81  X.  Y.  516,  37  Am. 
Rep.  521;  Webber  v.  Piper,  109  N.  Y.  496, 

17  N.  E.  216;  Hall  v.  United  States  Radia- 
tor Co.  52  App.  Div.  90,  64  N.  Y.  Supp. 
1002;  Ludlow  v.  Qroton  Bridge.  &  Mfg.  Co. 
11  App.  Div.  452,  42  N.  Y.  Supp.  343; 
Btrxngham  v.  Hilton,  111  N.  Y.  188,  sub 
nom.  Btrxngham  v.  Stewart,  1  L.  R.  A.  483, 

18  N.  E.  870;  Harley  v.  Buffalo  Car  Mfg. 


Co.  142  N.  Y.  31,  36  N.  E.  813;  Vitto  v. 
Keogan,  15  App.  Div.  329,  44  N.  Y.  Supp.  1; 
Kimmer  v.  Weber,  151  N.  Y.  417,  45  N.  E. 
860;  Cahill  v.  Hilton,  106  N.  Y.  512,  13  N. 
E.  339;  Mdhoney  v.  Vacuum  Oil  Co.  76 
Hun,  579,  28  N.  Y.  Supp.  196. 

Vans,  J.,  delivered  the  opinion  of  the 
court: 

This  action  was  brought  to  recover  dam- 
ages resulting  from  the  death  of  the  plain- 
tiff's intestate,  which  was  caused,  as  it  is 
alleged,  by  the  negligence  of  the  defendants. 
In  1896  the  defendants,  as  copartners,  car- 
ried on  a  manufacturing  business  in  the 
city  of  New  York,  and  the  plaintiff's  intes- 
tate was  employed  by  them  as  an  ordinary 
laborer  about  the  works.  The  room  in 
which  he  worked  was  about  60  feet  long 
north  and  south  by  50  feet  wide  east  ana 


90 ;  Ooldle  v.  Werner  (1893)  50  111.  App.  297,  Af- 
firmed In  (1894)  151  111.  551,  88  N.  B.  95 ;  Kerr- 
Murray  Mfg.  Co.  v.  Hess  (1899)  38  C.  C.  A.  647, 
98  Fed.  56  (servant  charged  by  the  master  with 
providing  lumber  for  the  building  of  a  scaffold- 
ing by  his  fellow  servants  is  In  that  respect  dis- 
charging a  personal  duty  of  a  master,  who  is  li- 
able for  his  negligence  in  providing  defective 
and  unsafe  material) :  McNamara  v.  Mac  Don- 
ough  (1894)  102  Cal.  575,  86  Pac.  941  (carpen- 
ter deputed  to  construct  scaffold  for  bricklay- 
ers and  hodcarrlers)  ;  Brown  v.  Gilchrist 
(1S90)  80  Mich.  56,  45  N.  W.  82  (master  held 
liable  for  the  negligence  of  his  foreman 'In  se- 
lecting materials,  and  superintending  the  erec- 
tion of  a  scaffold).  And  this  is  assumed  to  be 
the  correct  doctrine  in  all  those  numerous  cases 
In  which,  for  reasons  to  be  hereafter  explained, 
the  master  is  not  responsible  for  the  improper 
construction  of  the  scaffold  out  of  the  materials 
furnished.     See  VI.  d,  e,  infra. 

The  servants  constructing  a  scaffold  are 
deemed  to  be  vive  principals  whenever  the  mas- 
ter undertakes  to  furnish  It  as  a  completed  In- 
strumentality. Killea  v.  Faxon  (1878)  125 
Mass.  485;  Brlckner  v.  New  York  C.  B.  Co. 
(1870)  2  Lans.  506  (where  scaffold  erected  by 
coservants  collapses,  Injured  person  has  a  right 
to  have  the  case  submitted  to  the  jury,  both  on 
the  theory  that  the  master  was  negligent  in  fur- 
nishing a  dangerous  structure,  and  on  the  the- 
ory that  he  was  negligent  in  knowingly  keeping 
Incompetent  servants  in  his  employ)  ;  McCone 
v.  Gallagher  (1807)  16  App.  Div.  272,  44  N.  Y. 
Supp.  697  (completed  scaffold  furnished  for  par- 
ticular work)  ;  Selilck  v.  J.  Langdon  ft  Co. 
<1891)  87  N.  Y.  S.  B.  511,  18  N.  Y.  Supp.  858 
<  scaffold  erected  where  Its  supports  were  likely 
to  be  struck  by  defendant's  wagons)  ;  Green  v. 
Banta  (1882)  16  Jones  ft  S.  156 ;  Chicago  &  A. 
B.  Co.  v.  Scanlan  (1897)  170  111.  106,  48  N.  B. 
826,  Affirming  (1896)  67  111.  App.  621  (foreman, 
charged  with  duty  of  erecting  scaffold  to  be  fur- 
nished to  workmen  In  a  complete  condition,  held 
to  be  a  vice  principal);  Chicago  ft  A.  B.  Co.  v. 
Maroney  (1*97)  170  111.  520.  48  N.  B.  958,  Af- 
firming (1896)  67  111.  App.  618;  Swift  &  Co.  v. 
Wystt  (1898)  75  111.  App.  848  (one  Injured  by  a 
fall  from  a  scaffold,  caused  by  the  tipping  of  an 
unfastened  ladder  placed  in  position  before  the 
servant  was  employed  and  directed  to  use  it, 
held  entitled  to  recover  therefor,  although 
the  ladder  was  placed  by  a  fellow  servant)  ; 
Whalen  v.  Centenary  Church  (1876)  62  Mo.  326 
(seems  to  be  based  on  the  non-asslgnabillty  of 
the  duty  to  provide  a  safe  scaffold,  but  the  real 
ground  of  the  decision  Is  somewhat  obscure)  ; 
Ha  worth  v.  Seevers  Mfg.  Co.  (1892)  87  Iowa, 
765,  51  N.  W.  68,  62  N.  W.  325  (superintendent 
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of  construction  of  a  building  held  to  be  a  vice 
principal  as  regards  the  erection  of  a  scaffold)  ; 
Brown  v.  Gilchrist  (1890)  80  Mich.  56,  45  N.  W. 
82  (foreman  intrusted  with  the  entire  control 
of  the  erection  of  a  scaffold — injury  was 
celved  after  the  scaffold  was  finished)  ;  Kani 
City  Car  ft  Foundry  Co.  v.  Sawyer  (1898)  7 
Kan.  App.  146,  53  Pac.  90  (scaffold  already 
complete  when  plaintiff  was  set  to  work  on  It) . 
That  this  was  the  character  of  the  Implied 
contract  In  regard  to  such  a  structure  Is  usually 
Inferable  where  it  was  erected  by  a  set  of  serv- 
ants different  from  that  to  which  the  plaintiff 
belonged.     Chicago  ft   A.    R.    Co,   v.   Maroney 

(1897)  170  111.  520,  48  N.  B.  953,  Affirming 
(1896)  67  III.  App.  618  (scaffold  built  by  car- 
penter for  masons  to  use)  ;  McNamara  v.  Mac- 
Donough  (1894)  102  Cal.  575,  86  Pac  941  (car- 
penter employed  by  the  day  by  an  architect  hav- 
ing the  management  of  the  construction  of  a 
building  for  the  owner,  to  erect  a  scaffolding  for 
the  use  of  mesons  and  hodcarrlers  employed  In 
the  construction  of  the  building)  ;  Cadden  v. 
American  Steel  Barge  Co.  (1894)  88  Wis.  409, 
60  N.  W.  800  (riveter  upon  the  side  of  a  vessel, 
who  uses  a  scaffold,  is  not  a  fellow  servant  with 
the  scaffold  builders  whom  the  master  employs 
to  adjust  the  scaffold  for  him,  although  the  for- 
mer indicates  where  It  is  to  be  placed). 

Where,  on  the  trial,  It  Is  shown  that  a  de- 
fendant had  in  his  employ  a  crew  of  men,  whose 
exclusive  work  and  duty  it  was  to  put  up  such 
staging  and  scaffolding  as,  from  time  to  time, 
was  needed  for  the  use  of  workmen  engaged  In 
defendant's  general  work  and  business,  the  pre- 
sumption arises  that  a  staging  found  In  position 
at  the  place  where  a  workman  is  required  to 
perform  his  work,  and  upon  which  he  is  obliged 
to  stand  to  perform  It,  was  built  by  one  or  more 
of  the  staging  crew ;  and,  as  the  men  composing 
such  a  crew  are  not  fellow  servants  of  men  en- 
gaged in  the  defendant's  general  work,  any  of 
the  latter  may,  if  injured  by  defects  in  the  stag- 
ing, recover  damages.  Sims  v.  American  Steel 
Barge  Co.  (1894)  56  Minn.  68,  57  N.  W.  322 ; 
and  the  cases  cited  in  VI.  d-f,  1,  infra. 

Sometimes  the  circumstance  emphasized  la 
that  the  scaffold  was  one  erected  for  permanent 
use,  and  Is  therefore  distinguishable  from  ona 
erected  as  a  part  of  the  work  merely  (see  VI.  f, 
1,  infra).     Edward  HInes  Lumber  Co.  v.  Ligaa 

(1898)  172  111.  815,  50  N.  E.  225,  Affirming 
(1896)  68  III.  App.  523  (scaffold  erected  for 
permanent  use  In  removing  lumber  from  the  top 
of  a  pile). 

If  the  scaffold  was  unsafe  for  the  work  which 
the  Injured  servant  was  ordered  to  do,  the  mas- 
ter cannot  excuse  himself  on  the  theory  that  It 
was  sufficient  for  the  work  for  which  it  was) 
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vest.  In  the  center  was  a  machine  known 
48  &  "punch,"  which  was  used  for  the  pur- 
pose of  making  holes  in  heavy  iron  plates. 
-Oyer  this  punch,  about  16  feet  from  the 
floor,  was  a  traveler,  consisting  of  three 
sections,  each  about  20  feet  long,  which, 
when  joined  together,  made  a  continuous 
track,  with  sides  projecting  from  the  base, 
upon  which  a  trolley  ran.  The  trolley  had 
•chains  hanging  down,  which  were  used  to 
attach  the  plates,  for  the  purpose  of  trans- 
portation, to  the  punch.  Each  section  of 
the  traveler  could  be  disconnected  from  the 
•others,  and  moved  east  or  west  8  or  10  feet, 
where  it  could  be  united  to  another  traveler 
-and  form  a  part  thereof.  When  the  three 
sections  were  together  the  trolley  could  not 
run  off,  but  when  one  of  the  sections  was 
gone  the  trolley,  if  put  in  motion,  would  run 
off  as  soon  as  it  reached  the  space  which 


had  been  occupied  by  the  absent  section. 
As  a  safeguard  against  this  danger  the  de- 
fendant Levering,  a  mechanical  engineer  of 
long  experience,  had  invented  an  automatic 
drop  bar,  one  of  which  was  attached  to 
either  end  of  each  section.  It  consisted  of 
a  series  of  levers  so  arranged  that  when  the 
sections  were  all  together  the  drop  bar 
would  be  up  in  the  air  and  the  trolley  could 
be  moved  without  difficulty,  but  when  one 
of  the  sections  was  gone  the  drop  bar  was 
forced  down  by  a  counterweight  and  the 
trolley  could  not  be  moved.  This  device 
was  new,  having  been  used  in  the  shop  in 
question  for  about  six  months,  and  for  about 
eight  months  in  another  shop  belonging  to 
the  defendants  in  Philadelphia,  but  not  else- 
where. Although  in  constant  use,  it  had 
never  failed  to  work  prior  to  the  time  when 
Quigley,  the  decedent,  *  lost  his  life,  except 


originally  erected.     Richards  v.  Hayes  (180?) 
17  App.  Dlv.  422,  45.  N.  Y.  Supp.  234. 

Sometimes  the  fact  that  the  servants  deputed 
to  erect  the  scaffold  did  not  possess  sufficient 
eklll  to  qualify  them  for  doing  the  work  prop- 
erly furnishes  an  Independent  ground  for  cony 
9etllng  the  master  to  answer  for  injuries  caused 
toy  defects  In  the  structure.  Donnelly  v.  Booth 
Bros,  ft  H.  I.  Granite  Co.  (1897)  90  Me.  110,  87 
AU.  874  (owner  of  quarry,  who  employs  common 
laborers  engaged  in  stowing  stone  posts  in  a 
schooner  to  suspend  a  platform  to  be  used  In 
loading  the  vessel  with  heavy  stone,  and  to  se- 
lect the  gear  by  which  the  platform  is  suspended, 
held  liable  for  injury  to  another  employee  while 
engaged  In  loading  the  vessel,  caused  by  the 
"breaking  of  a  defective  rope  selected  by  them). 

6.  Defect*  in  other  structure*. 

The  delinquent  employees  were  held  In  the  fol- 
lowing cases  to  be  vice  principals :  McCampbell 
t.  Cunard  8.  8.  Co.  (1898)  69  Hun,  131,  23  N. 
T.  Supp.  477  (omission  of  dock  superintendent 
to  have  the  wedge-shaped  "mouthpiece**  properly 
fastened  to  the  skid  or  gangplank  upon  which 
tracks  are  drawn  from  a  ship  to  a  does  by  steve- 
dore* is  not  a  risk  assumed  by  the  latter)  ; 
Weity  ▼.  Lake  Superior  Terminal  ft  Transfer  B. 
-Co.  (189S)  100  Wis.  128,  75  N.  W.  1022  (serv- 
ant who  had  to  climb  a  railway  semaphore  was 
Injured  by  its  negligent  construction)  ;  Van 
Dusen  v.  Letellier  (1889)  78  Mich.  492,  44  N. 
W.  572  (defects  in  lumber-yard  dock  discover- 
<able  by  reasonable  care). 

7.  Unguarded  machinery. 

Darby  v.  Duncan  (1861)  28  Dunlop,  8c.  Seas. 
529. 

8.  Up  guarded  opening*  in  floor*,  etc 

Johnson  v.  Fleld-Thurber  Co.  (1898)  171 
481,  51  N.  E.  18  (no  guards  furnished  by 
-employers  for  trapdoor— coservant  In  leaving 
trapdoor  open  held  not  to  be,  as  matter  of  law, 
-guilty  of  negligence  causing  the  Injury). 

9.  Defective  pipe*. 

McDade  v.  Washington  ft  G.  B.  Co.  (1886)  5 
Mackey,  144  (defective  pipe  in  mine  caused  a 
ire) ;  Nixon  v.  8elby  Smelting  ft  Lead  Co. 
(1894)  102  Cal.  458,  36  Pac.  803  (servant 
•raided  by  the  severing  of  a  rubber  hose  im- 
provised by  the  foreman  of  the  silver-room  of  a 
•smelting  company  for  the  purpose  of  conveying 
•acid  Into  the  waste  tank). 
•M  L.  K.  A. 


10.  Defective  appliance*  for  loading  and  unload- 
ing vehicle*. 

A  complaint  alleging  that  a  foreman  selected 
unsafe  skids  for  the  purpose  of  unloading  a  car 
has  been  held  not  demurrable.  Great  Northern 
B.  Co.  v.  McLaughlin  (1895)  44  U.'S.  App.  189, 
17  C.  C.  A.  330,  70  Fed.  669. 

But,  In  view  of  the  cases  cited  In  V.  j,  infra, 
this  ruling  seems  to  be  of  dubious  correctness 
(compare,  however,  Telander  v.  Sun  I  in  (1891) 
44  Fed.  564,  cited  *upra).  Kaln  v.  Smith 
(1880)  80  N.  Y.  458  (1881)  25  Hun,  146  (jig- 
ger used  for  loading  heavy  wheels  defective  to 
knowledge  of  yard  foreman). 

11.  Defective  locomotive*. 

Cumberland  ft  P.  B.  Co.  v.  State  use  of  Moran 
(1875)  44  Md.  283  (1876)  45  Md.  229  (agent 
for  purchase  of  locomotive  Is  a  vice  principal)  ; 
Krueger  v.  Louisville,  N.  A.  ft  C.  B.  Co.  (1887) 
111  Ind.  51,  11  N.  B.  957  (tender  with  deck  3  or 
4  Inche*  higher  than  that  of  engine  broke  away 
from  engine  In  consequence  of  the  excessive  lost 
motion  thereby  produced,  and  allowed  plaintiff*! 
decedent  to  fall  on  the  track). 

12.  Defective  railway  car*. 

See  also  III.  r-t,  infra. 

Louisville,  E.  ft  St.  L.  Consol.  B.  Co.  v.  Mil- 
ler (1895)  140  Ind.  685,  40  N.  B.  116;  Chicago 
ft  N.  W.  B.  Co.  v.  Jackson  (1870)  55  111.  492, 
8  Am.  Bep.  661 ;  Missouri  P.  B.  Co.  v.  James 
(1SS8;  Tex.)  10  S.  W.  332;  Bedtngton  v.  New 
York,  O.  ft  W.  B.  Co.  (1895)  84  Hun,  231,  32 
N.  Y.  Supp.  535  (cars  too  short  for  the  load  to 
be  placed  on  them)  ;  Toledo,  W.  ft  W.  B.  Co.  v. 
Fredericks  (1874)  71  111.  294  (car  with  too 
*hort  a  draw-bar  sent  out)  ;  Taylor  v.  Missouri 
P.  B.  Co.  (1891;  Mo.)  16  S.  W.  206  (defective 
coupling  furnished)  ;  Troxler  v.  Southern  B.  Co. 
(1899)  124  N.  C.  189,  44  L.  B.  A.  813,  32  S.  B. 
550  (defective  couplings)  ;  Grlffln  v.  Boston  ft  A. 
B.  Co.  (1889)  148  Mass.  143,  1L.R.A.  698,  19 
N.  E.  166  (suitable  links  for  coupling  cars  not 
furnished  In  sufficient  number)  ;  Gray  v.  Bras- 
sey  (1852)  15  Ct.  of  Sees.  Cas.  2d  series,  135 
(defective  brake.)  ;  Approved  as  to  this  point  by 
Lord  Cranworth  In  Bartonshlll  Coal  Co.  v.  Mc- 
Gulre  (1858)  8  Macq.  H.  L.  Cas.  300,  4  Jur.  N. 
S.  773,  1  Paterson,  Sc.  App.  789;  Mclntyre  v. 
Boston  ft  M.  B.  Co.  (1895)  163  Mass.  189,  39  N. 
E.  1012  (not  enough  for  a  railway  company  to 
furnish  suitable  lumber  for  side  stakes  on  flat 
cars)  ;  Pennsylvania  B.  Co.  v.  La  Bue  (1897)  27 
1  C.  C.  A.  363,  81  Fed.  148,  55  D.  8.  App.  20 
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on  one  occasion,  which  was  not  reported  to 
the  defendants  or  their  superintendent. 
What  then  caused  it  to  fail  did  not  appear, 
but  no  defect  in  design,  materials,  or  con- 
struction was  shown.  Quigley  was  at  work 
in  the  shop  when  the  automatic  device  was 
first  used,  and  he  continued  working  there, 
with  an  interval  when  he  was  absent,  until 
the  accident  happened.  On  the  10th  of  De- 
cember, 1896,  Quigley  and  one  Jones  were 
working  about  the  punch  as  assistants  to 
Mr.  Bertennan,  who  operated  the  punch  and 
sometimes  helped  work  the  trolley.  The 
trolley  had  not  been  used  for  two  hours,  as 
they  had  been  moving  plates  bv  means  of  a 
vehicle,  called  a  "buggy,"  which  ran  upon 
wheels  resting  upon  the  floor  of  the  shop. 
After  a  while,  in  order  to  move  a  heavy 
plate,  Berterman  called  for  the  trolley, 
which  at  the  time  was  hanging  over  the 


punch.  Not  long  before  the  north  section* 
bad  been  moved  over  to  the  west,  and  the* 
drop  bar  on  the  middle  section  was  up, 
which  showed  that  it  was  not  working.  The- 
north  end  of  the  middle  section  of  the  trav- 
eler was  almost  over  their  heads,  and  the- 
drop  bar,  being  up,  was  a  conspicuous  ob- 
ject in  plain  sight,  so  that  if  they  had 
looked  up  they  could,  have  seen  that  the* 
trolley  would  fall  if  set  in  motion  towards- 
them.  They  were  in  a  hurry  and  did  not 
look  up,  but  Jones,  when  the  trolley  wasv 
called  for,  seized  one  of  the  depending 
chains  and  gave  a  quicker  and  heavier  pull 
than  usual  towards  the  place  where  he  and. 
Quigley  were  standing,  which  was  right  un- 
der the  space  occupied  by  the  north  section- 
when  in  line.  As  the  drop  bar  was  up  and 
did  not  work,  the  trolley,  weighing  over  50 
pounds,  ran  off,  fell  down  upon  Quigley,. 


(standards  used  for  retaining  timber  on  flat 
cat  deemed  to  be  part  of  its  equipment  in  such 
a  sense  that  the  duty  to  select  proper  ones  Is 
nondelegable)  ;  Followed  In  Port  Blakely  Mill 
Co.  v.  Garrett  (1809)  38  C.  C.  A.  342,  97  Fed. 
337;  Bushby  v.  New  York,  L.  E.  A  W.  EL  Co. 
(1887)  107  N.  Y.  874,  14  N.  B.  407  (servant 
charged  with  duty  of  furnishing  side  stakes  for 
a  lumber  car  held  to  be  a  vice  principal)  ; 
Dougherty  v.  Rome,  W.  &  O.  R.  Co.  (1892)  45 
N.  Y.  S.  R.  154,  18  N.  Y.  Supp.  841  (counsel  for 
defendant  had  agreed  that  whatever  was  done 
to  lengthen  the  drop  stakes  was  merely  part  of 
the  operation  of  loading  the  car.  See  IV.  o,  8, 
infra)  ;  Indiana,  I.  &  I.  R.  Co.  v.  Snyder  (1895) 
140  Ind.  047,  89  N.  B.  912  (timber  known  to  be 
unsuitable  pat  In  handle  of  hand-car) . 

On  the  ground  that  a  conductor  was  a  vice 
principal  as  regards  the  duty  of  providing  a  safe 
and  suitable  car  for  laborers  who  were  being 
conveyed  from  the  place  of  their  work,  a  rail- 
way company  has  been  held  liable  for  Injuries 
received  by  a  laborer,  owing  to  the  failure  of 
the  conductor  to  fasten  a  gate  on  the  platform 
of  a  car,  as  the  rules  of  the  company  required. 
Pendergast  v.  Union  R.  Co.  (1896)  10  App.  Dlv. 
207,  41  N.  Y.  Supp.  927.  But  it  is  difficult  to 
see  how  this  decision  can  be  sustained  without 
breaking  in  upon  the  rule  that  the  master  Is  not 
liable  where  the  proximate  cause  of  the  injury 
was  the  negligence  of  a  fellow  servant. 

13.  Defective  ladders. 

Ryan  v.  Miller  (1883)  12  Daly,  77. 

14.  Dcfeetive  ropes,  rigging,  etc 

Indiana  Car  Co.  v.  Parker  (1885)  100  Ind. 
181  (defective  rope— condition  known  to  fore- 
man) :  Thomas  v.  Ann  Arbor  R.  Co.  (1897)  114 
Mich.  59,  72  N.  W.  40  (defective  stock  of  rope 
selected)  :  The  Julia  Fowler  (1802)  49  Fed.  277 
(defective  rope  used  by  chief  officer  of  ship  to 
suspend  a  triangle)  ;  Lund  v.  Hersey  Lumber  Co. 
(1890)  41  Fed.  202  (foreman  furnished  defective 
rope  and  tackle)  ;  The  Norway  v.  Jensen  (18G9) 
52  111.  373  (defective  rigging  furnished  for  a 
ship)  :  McElllgott  v.  Randolph  (1891)  61  Conn. 
157,  22  Atl.  1094  (defective  rope);  Prescott  v. 
Ball  Engine  Co.  (1896)  176  Pa.  459,  35  Ati.  224 
(master  held  liable  for  negligence  of  rigger 
charged  with  the  duty  of  keeping  a  supply  of 
ropes  from  which  a  selection  may  be  made).  See 
also  III.  c,  6,  supra,  and  III.  c,  15,  infra. 

15.  Defective  hoisting  apparatus. 

Hlgglns  v.  Williams  (1896)  114  Cal.  176,  45 
Pac.  104  (foreman  left  out  a  peg  from  a  pin 
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holding  apparatus  in  place)  ;  Leonard  v.  Kin- 
nare  (1898)  174  III.  582,  51  N.  B.  688,  Affirm- 
ing (1897)  75  111.  App.  145  (block  and  tackles 
improperly  constructed  by  defendant's  fore- 
man) :  Blomqulst  v.  Chicago,  M.  &  St.  P.  R.  Co. 
(1895)  60  Minn.  426,  62  N.  W.  818  (derrick, 
negligently  constructed) ;  Houston  v.  Brash* 
(1894)  66  Vt.  331,  29  Atl.  880  (pin  securing 
wheel  of  tackle  block  was  not  properly  fas- 
tened) ;  Terrell  Compress  Co.  v.  Arrington* 
(1S98;  Tex.  Civ.  App.)  48  S.  W.  59  (greasy- 
plank  furnished  for  hoisting  purposes). 

16.  Other  defects  in  machinery. 

Donahue  v.  Drown  (1891)  154  Mass.  21,  2T 
N.  B.  675  (machinery  not  prepared  or  arranged* 
properly  so  as  to  guard  against  the  danger  of  It* 
starting  of  itself) ;  Sanborn  v.  Madera  Flume  * 
Trading  Co.  (1886)  70  Cal.  261,  11  Pac.  71fr 
(appliance  known  as  a  "sword"  for  keeping  open 
the  channel  made  by  a  circular  saw  as  the  log: 
moves  onward  was  known  by  the  mechanic  who* 
fashioned  It  to  be  unsafe). 

Additional  cases  recognising  the  general  princi- 
ple are  the  following, 

Bosworth  v.  Rogers  (1897)  27  C.  C.  A.  S85V 
53  U.  S.  App.  620,  82  Fed.  975 ;  Mackey  v.  Balti- 
more &  P.  R.  Co.   (1890)   8  Mackey,  282;  Mo 
Cauley  v.  Southern  R.  Co.  (1897)  10  App.  D.  C 
560;  Mullin  v.  California  Horseshoe  Co.  (1894) 
105  Cal.  77,  88  Pac.  585;  Wells  v.  Coe  (1886  V 
9  Colo.  159,  11  Pac.  50 ;  Herbert  v.  Northern  P. 
R.  Co.  (1882)  3  Dak.  38,  13  N.  W.  349 ;  Chicago,. 
B.  &  Q.  It.  Co.  v.  Avery   (1884)   109  111.  314  ; 
Norton  v.  Volske  (1895)  158  111.  402,  41  N.  BL 
1085;  Hess  v.  Rosenthal   (1896)   160  111.  621, 
43  N.  E.  743 ;  Kewanee  Boiler  Co.  v.  Erlckson- 
(1898)   78  111.  App.  35;  Krueger  v.  Louisville, 
N.  A.  &  C.  R.  Co.  (1887)  111  Ind.  51,  11  N.  B. 
957 ;    Pennsylvania   v.    Whltcomb    (1887) .  Ill 
Ind.  212,  12  N.  B.  380;  Louisville,  N.  A.  ft  ( .  R. 
Co.  v.  Graham   (1S90)    124  Ind.  89,  24  N.  E. 
668 ;  Nail  v.  Louisville,  N.  A.AC.E.  Co.  (1891) 
129  Ind.  260,  28  N.  B.  183,  611 ;  Louisville,  BL 
&  St.  L.  Consol.  R.  Co.  v.  Miller  (1895)  140  Ind. 
685,  40  N.  E.  116;  Kelley  v.  Ryus  (1892)   4fr 
Kan.  120,  29  Pac.  144 ;  Fink  v.  Des  Moines  Ice 
Co.  (1892)  84  Iowa,  321.  51  N.  W.  155;  Stuck* 
v.  Orleans  R.  Co.  (1897)  50  La.  Ann.  188,  23- 
So.  342:  Rice  v.  King  Philip  Mills  (1887)  144 
Mass.  229,  11  N.  E.  101 ;  Harrison  v.  Detroit,  L. 
&  N.  R.  Co.   (1890)   79  Mich.  409,  7  L.  R.  A. 
623,  44  N.  W.  1034  ;  Roux  v.  Blodgett  &  D.  Lum- 
ber Co.    (1893)   94  Mich.  007,  54  N.  W.  492; 
Brown  v.  Winona  &  St.  P.  R.  Co.   (1880)    27 
Minn.  162,  38  Am.  Rep.  285,  6  N.  W.  484 ;  Sell' 
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who  was  getting  a  plate  ready  to  attach, 
and  inflicted  injuries  which  soon  caused  his 
death.  At  this  time,  10  or  12  feet  away,  the 
north  section  was  in  plain  sight,  with  the 
chains,  supporting  a  load  of  iron,  hanging 
down  to  within  2  feet  of  the  floor,  all  of 
which  they  could  see  without  looking  up. 
The  drop  bar  did  not  work,  because  the  oil 
on  the  sliding  plates  had  become  gummy, 
as  the  weather  was  cold,  and  some  dust  had 
settled  upon  a  surface  an  inch  and  a  quar- 
ter long.  No  dust  could  reach  this  spot 
when  the  sections  were  together,  as  they 
had  been  for  three  weeks  prior  to  the  day 
of  the  accident,  during  which  period  they 
had  not  been  oiled.  Immediately  after  the 
aecident  the  apparatus  was  examined  and 
found  in  good  order,  and  a  ladder,  put  up 
to  make  the  examination,  as  it  struck  the 
traveler,  caused  the  drop  bar  to  fall.    Some- 


times the  drop  bar  fell  when  the  sections 
were  in  line,  but  this  did  no  harm,  except  to* 
require  replacement  before  the  trolley  could 
be  moved,  It  was  the  duty  of  Williams, 
the  foreman,  to  take  general  charge  of  the 
shop  and  men,  and  to  see  that  the  machin- 
ery was  kept  in  good  order  and  the  work, 
properly  done.  He  sometimes  cleaned  and 
oiled  the  automatic  device,  but  it  was  gen- 
erally done  by  the  workmen;  suitable  mate- 
rials being  furnished  for  the  purpose.  The- 
duty  of  Bruggeman,  the  superintendent, 
was  to  see  that  the  foreman  carried  out  the- 
orders  sent  from  the  office.  Scherveman* 
was  the  outside  superintendent,  whose  du- 
ties were  not  fully  described.  All  the  men, 
including  Quigley,  had  been  instructed  to- 
look  up  to  the  drop  bar,  to  "watch  for  that 
thing  up  there,"  and  see  that  everything 
was  all  right  before  using  the  trolley.    Ev- 


t.  Erie  Teleg.  &  Teleph.  Co.  (1885)  84  Minn. 
321,  28  N.  W.  706 ;  Harper  v.  Indianapolis  &  St. 
L.  R.  Co.  (1871)  47  Mo.  567,  4  Am.  Rep.  858; 
Jones  v.  St.  Louis,  N.  &  P.  Packet  Co.  (1890) 
43  Mo.  App.  398;  Maber  v.  Thropp  (1896)  59 
N.  J.  L.  186,  35  Atl.  1057 ;  Cole  v.  Warren  Mfg. 
Co.  (1899)  68  N.  J.  L.  626,  44  Atl.  647 ;  Benzing 
t.  Stelnway  (1886)  101  N.  Y.  547,  5  N.  B.  449; 
Bcioitaa  v.  Erie  Preserving  Co.  (1896)  7  App. 
DIt.  417,  89  N.  Y.  Supp.  916;  Bchuls  v.  Robe 
(1893)  4  Misc.  384,  24  N.  Y.  Snpp.  118;  Ford  v. 
Lyons  (1886)  41  Hun,  512;  Bernardl  v.  New 
York  C.4H.R.B.  Co.  (1894)  78  Hun,  454,  29 
N.  Y.  Supp.  230;  O'Donnell  v.  East  River  Gas 
Co.  (1695)  91  Hun,  184,  36  N.  Y.  Snpp.  288; 
Gnnter  v.  Granltevllle  Mfg.  Co.  (1882)  18  S.  C. 
274,  44  Am.  Rep.  573 ;  Ogle  v.  Jones  (1807)  16 
Wash.  319,  47  Pac.  747. 

To  render  the  master  liable  on  the  ground 
that  an  employee  was  negligent  in  furnishing 
defective  materials,  it  must  be  shown  that  such 
employee  was  authorised  to  supply  the  materials- 
which  caused  the  injury.  Hoppln  v.  Worcester 
(1885)  140  Mass.  223,  2  N.  E.  779.  There  the 
committee  on  highways  of  a  city  directed  the 
commissioners  to  erect  a  building  to  be  used  to 
contain  a  machine  for  crushing  stone  for  the 
highways  of  a  city.  The  commissioners  em- 
ployed A,  a  master  builder,  to  furnish  the  labor 
and  tools  required  in  the  erection  of  the  build- 
ing. The  city  paid  A  and  the  men  employed 
by  him,  for  their  services,  and  furnished  ail 
the  materials  used  In  the  erection  of  the  build- 
ing. A  directed  B,  one  of  the  men  employed  by 
him,  to  erect  a  staging  for  the  purpose  of  shing- 
ling the  roof  of  the  building,  and  to  use  there- 
for certain  brackets  which  belonged  to  A.  B 
used  the  brackets  for  the  support  of  the  stag- 
ing. One  of  the  brackets,  being  defective,  broke, 
and  the  staging  upon  which  C  wai  working  fell, 
and  he  was  Injured.  Held,  that  C  could  not 
maintain  an  action  against  the  city  for  his 
injury.  The  court  said:  "It  is  argued  that 
Gates,  in  supplying  the  defective  bracket,  acted 
as  the  agent  of  the  defendant  In  furnishing 
materials,  and  not  as  its  servant  to  construct 
the  staging,  and  was  not,  in  that  respect,  a 
fellow  servant  with  the  plaintiff.  But  Gates 
had  no  authority  from  the  defendant  to  furnish 
materials  for  It,  and  it  was  not  as  its  sgent 
for  that  purpose  that  he  used  his  own  brackets 
to  support  the  staging.  If  not  strictly  tools 
required  to  be  furnished  by  him,  they  are  im- 
plements prepared  and  kept  by  him  for  the 
purpose  of  supporting  stagings,  which  he  might 
ose  under  his  contract  with  the  defendant.  He 
had  no  other  authority  from  the  defendant  for 
furnishing  them.  The  defendant  employed  him 
to  furnish  the  labor  and  tools  in  the  erection  of 
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the  building  from  materials  to  be  furnished  by 
the  defendants,  and  it  provided  for  furnishing 
all  materials  needed.  The  negligence  which  the 
evidence  tends  to  prove  Is  that  of  servants  In 
constructing  an  unsafe  staging,  and  not  that 
of  the  master  in  not  furnishing  proper  mate- 
rials/' 

In  Klmmer  v.  Weber  (1897)  151  N.  Y.  417, 
45  N.  E.  860,  one  of  the  grounds  on  which  re- 
covery was  denied  was  that  It  was  not  shown 
that  the  plumbers'  scaffold  which  gave  way 
was  only  part  of  the  material  furnished  by  the 
defendants  or  the  foreman,  or  that  they  con- 
templated the  use  of  it  for  the  purpose  to  which 
it  was  put. 

In  Keenan  v.  New  York,  L.  E.  A  W.  R.  Co. 
(1895)  145  N.  Y.  100,  39  N.  E.  711,  where  a 
foreman  of  car  repairers  was  held  not  to  be  a 
vice  principal  in  directing  a  subordinate  to  go 
on  a  track  not  ordinarily  used  for  repairing  pur- 
poses, and  not  protected  by  any  rules,  for  the 
purpose  of  getting  a  car-spring  which  he  needed 
in  his  work,  the  court  said :  "It  is  admitted  by 
the  learned  counsel  for  the  appellant  that  there 
is  no  direct  evidence  in  the  case  showing  that 
It  was  any  part  of  Tracy's  duty  to  furnish  ma- 
terials required  by  the  workmen  under  him, 
but  he  insists  that  the  defendant  having  failed 
to  designate  any  one  person  whose  duty  it  should 
be  to  borrow  springs  from  other  cars  for  tem- 
porary use,  and  still  continuing  the  business  of 
car  repairing,  It  not  only  acquiesced  in  the 
gang  foreman  procuring  such  materials,  but  im- 
pliedly authorised  them  to  procure  them  wher- 
ever they  could.  The  appellant's  counsel  also 
admits  that  Tracy  was  the  fellow  servant  of  the 
intestate  In  everything  except  in  the  perform- 
ance of  a  duty  which  the  law  imposed  upon  the 
defendant,  viz.,  procuring  materials  for  use.  We 
are  unable  to  adopt  these  views.  It  would  lead 
to  the  establishment  of  an  exceedingly  unsafe 
rule  to  hold  that  a  gang  boss  over  forty  or  fifty 
men  could,  without  direct  authority  from  the 
company,  change  the  safe  and  proper  rules 
In  pursuance  of  which  the  work  In  the  repair 
yards  was  conducted,  and  direct  workmen  to 
prosecute  their  labors  under  cars  standing  on 
tracks  other  than  the  regular  duly  protected 
repair  tracks.  Tracy  was  in  no  legal  sense  the 
representative  of  the  defendant  when  he  sug- 
gested to  the  intestate  that  he  should  procure 
a  spring  from  a  car  standing  on  track  No.  8; 
he  was  a  fellow  servant  making  a  very  unwise 
and  dangerous  suggestion." 

In  Callaway  v.  Allen  (1894)  12  C.  C.  A.  114, 
24  U.  S.  App.  388,  64  Fed.  297,  a  master  was 
declared  not  to  be  liable  for  an  injury  to  an 
employee  through  the  failure  of  an  additional 
device  provided  by  the  employees  in  violation  of 
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ery  week  each  man  was  paid  by  money 
placed  in  an  envelope  on  which  was  printed 
the  following:  "Notice.  All  employees  are 
cautioned  to  exercise  all  possible  care  to 
prevent  accidents,  and  are  forbidden  to  use 
any  tools,  rope,  timbers,  or  other  appliances 
without  carefully  inspecting  same  to  see 
that  they  are  in  good  order."  This  notice 
was  signed  by  the  defendants,  under  their 
firm  name.  The  defendants  had  never 
heard  that  the  drop  bar  had  once  failed  to 
work,  and  it  had  been  frequently  examined 
by  one  of  them,  who  always  found  it  in 
good  order. 

The  relation  of  master  and  servant  existed 
between  the  decedent  and  the  defendants. 
It  is  the  duty  of  a  master  to  exercise  rea- 
sonable care  to  furnish  safe  machinery  for 
his  servants  to  use,  and  to  keep  the  same  in 
reasonably  safe  repair.  He  is  not  bound,  as 
a  carrier  of  passengers  may  be,  to  provide 
the  best  possible  machinery  or  the  safest 


appliances  known,  but  only  such  as  are  rea- 
sonably safe  when  used  with  reasonable 
care.  He  in  not  called  upon  to  procure  oth- 
er devices  to  secure  greater  safety,  provided 
those  furnished  by  him  are  reasonably  safe. 
The  test  of  responsibility  is  not  whether  he 
omitted  to  do  something  that  he  could  have 
done,  but  whether  he  was  reasonably  care- 
ful and  prudent.  Kern  v.  De  Castro  d  D. 
Sugar  Ref.  Co.  125  N.  Y.  50.  25  N.  E.  1071; 
Hickey  v.  Taaffe,  105  N.  Y.  26,  12  N.  E.  286 ; 
Marsh  v.  Checkering,  101  N.  Y.  396,  5  N.  E. 
50.  The  servant  assumes  the  ordinary  risks 
of  the  service  in  which  he  is  engaged,  or 
such  as  he  may  discover  by  the  use  of  rea- 
sonable care,  as  well  as  the  risk  of  injury 
from  the  negligence  of  competent  fellow 
servants.  Perry  v.  Rogers,  157  N.  Y.  251, 
51  N.  E.  1021;  Russey  v.  Coger,  112  N.  Y. 
614,  3L.R.A.  559,  20  N.  E.  550;  Sweeney 
v.  Berlin  &  J.  Envelope  Co.  101  N.  Y.  520, 
54  Am.  Rep.  722,  5  N.  E.  358.    There  is  no 


the  orders  of  the  superintendent,  for  the  pur- 
pose of  making  the  work  easier  to  themselves, 
although  the  ground  of  his  prohibition  was  that 
It  was  a  hindrance  to  the  work,  and  not  that 
It  was  unsafe.  "As  we  understand  the  con- 
tention of  the  appellee,"  said  the  court,  "it  is 
this:  That  it  is  the  absolute  duty  of  the 
master  to  furnish  safe  and  suitable  machinery 
and  appliances;  that  this  duty  cannot  be  dele- 
gated; and  that,  therefore,  when  the  foremen, 
Thompson  and  Anderson,  constructed  this  dan- 
gerous device,  and  used  it,  the  receiver  became 
liable  for  its  use,  though  it  was  wholly  un- 
known to  him,  and  neither  himself  nor  his  gen- 
eral superintendent,  nor  superintendent  of 
bridges  and  buildings  hud  provided  it,  or  au- 
thorized its  use.  This  contention,  we  think,  is 
not  maintainable.  A  railroad  corporation  must 
act  through  its  agents,  and  where  a  railroad  is 
in  the  hands  of  a  receiver,  the  receiver  repre- 
sents the  company,  and  acts  through  its  agents 
In  the  same  way.  Of  course,  the  receiver  must 
use  all  reasonable  care  to  provide  suitable  ma- 
chinery. The  evidence  shows  that  he  did  so 
provide  In  this  case.  The  employees,  however, 
were  not  satisfied  with  it ;  and  they  themselves 
provided  something  in  addition  that  would  make 
the  ?vork  of  lifting  timbers  easier  for  them 
though  the  evidence  showed  that  it  waff  rather 
a  hindrance  than  a  help  to  the  progress  of  the 
work.  It  is  true,  the  superintendent  of  bridges 
knew  that  this  device  had  been  used,  and  its 
use  had  been  forbidden  by  him  ;  and  he  had  very 
recently  told  foreman  Anderson  to  throw  it 
away,  and  that  if  he  used  it  he  should  hold  him 
responsible.  .  .  .  The  objection  to  Its  use 
seemed  to  be  founded  wholly  upon  its  want  of 
effectiveness  in  aiding  the  work.  No  suggestion 
was  made  by  Johnson  or  the  men  that  It  was  not 
safe.  The  most  that  can  be  said  of  the  super- 
intendent is  that  he  did  not  succeed  in  stopping 
the  use  of  the  device.  Probably,  his  objection 
-that  it  retarded  the  work  may  have  been  the 
reason  why  the  men  afterwards  tried  to  carry 
three  stringers  at  a  time  instead  of  one  and 
two,  as  they  had  done  before.  We  do  not  think, 
under  the  circumstances,  that  the  receiver 
should  be  held  liable  for  the  use  of  this  device. 
He  neither  furnished  it,  nor  authorized  Its  use. 
It  could  not  be  expected  that  he  or  the  super- 
intendent should  be  present  at  all  times  and  at 
all  places  to  soe  that  such  a  device  was  not 
used,  or  that  they  should  take  means  to  destroy 
It,  or  prevent  Its  use  by  force.  The  orders  of 
the  superintendent  were  disobeyed  and  his  wish- 
es disregarded  by  the  employees,  and  the  re- 
sponsibility for  its  use  should  rest  with  them. 
64  L.  R.  A. 
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d.  Duty  to  see  that  the  unintelligent  instrumen- 
talities arc  maintained  in  a  suitable  condi- 
tion for  the  work  to  be  done. 

Most  of  the  courts  which  apply  the  doctrine 
Illustrated  by  the  decisions  cited  under  the  last 
subdivision  have  also  adopted  the  doctrine  that 
from  the  moment  an  Instrumentality  is,  or  by 
the  exercise  of  reasonable  care  might  have  been, 
known  to  be  defective,  an  absolute  duty  oo 
the  master's  part  arises,  either  to  remedy  the 
defect,  or  to  cease  using  the  Instrumentality. 

A  master  Is  "equally  chargeable,  whether  the 
negligence  was  In  originally  failing  to  provide, 
or  in  afterwards  failing  to  keep  his  machinery 
in  safe  condition."  Ford  v.  Fitchburg  R.  Co. 
(1872)  110  Mass.  240,  14  Am.  Rep.  598,  Quoted 
with  approval  in  Hough  v.  Texas  A  P.  R.  Co. 
(1879)  100  U.  8.  213,  25  L.  ed.  612. 

It  is  well  settled  that  it  Is  the  duty  of  the 
master  to  provide  suitable  and  safe  machinery 
and  appliances  for  the  use  of  his  operatives :  and 
we  think  It  is  also  settled  that  his  duty  does 
not  stop  there,  but  that  it  is  likewise  his  duty 
to  keep  such  machinery  in  proper  repair  and  safe 
working  order;  and  if  these  duties,  or  any  of 
them,  are  negligently  performed,  and  one  of  the 
servants  thereby  sustains  an  Injury,  the  master 
is  liable,  even  though  he  may  have  intrusted 
the  performance  of  such  duties  to  subordinates 
by  whatever  name  they  may  be  called,  and  even 
though  the  master  may  have  exercised  due 
care  in  the  selection  of  such  subordinates. 
Gunter  v.  Granltevllle  Mfg.  Co.  (1882)  18  S.  C. 
274,  44  Am.  Rep.  573. 

The  nondelegable  quality  of  the  duty  to  dis- 
continue the  use  of  instrumentalities  known  to 
be  defective  is  seldom  adverted  to  explicitly. 
See  Indiana  Car  Co.  v.  Parker  (1885)  100  Ind. 
181 ;  Doing  v.  New  York,  0.4W.B.  Co.  (1897) 
151  N.  Y.  579,  45  N.  E.  1028  (duty  to  abandon 
a  dangerous  system).  But  the  predication  of 
such  a  quality  is  so  obviously  a  necessary  cor- 
ollary of  the  existence  of  a  duty  as  to  main- 
tenance that  speclf.c  authority  for  It  Is  scarcely 
required.  In  other  words,  the  duty  of  furnish- 
ing suitable  and  safe  instrumentalities  for  the 
use  of  the  servants  includes  the  duty  of  main- 
taining them  In  safe  condition.  "Repairing  Is 
in  a  sense,  furnishing.*'  Tierney  v.  Minneapolis 
A  St.  L.  K.  Co.  (18S5)  33  Mian.  311,  53  Am. 
Rep.  33,  23  N.  W.  229.  That  is,  the  duty  to 
provide  safe  instrumentalities  is  a  continuous 
one.  Indiana  Car  Co.  v.  Parker  (1885)  100 
Ind.  181:  Nail  v.  Louisville,  N.  A.  A  C.  R. 
Co.  (1891)  120  Ind.  268,  28  N.  B.  183,  611. 
It  follows,  therefore,  that  the  defense  of  com- 
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evidence  that  the  automatic  device  in  ques- 
tion was  defective  or  unsafe  in  itself.  The 
only  danger  was  from  neglecting  to  oil  and 
clean  it  and  the  machinery  with  which  it 
was  connected.  Cleaning  and  oiling  are 
not  the  work  of  a  master,  but  of  a  servant, 
and  hence  can  be  delegated  to  a  competent 
person  without  responsibility  for  his  negli- 

fence.  Webber  v.  Piper,  109  N.  T.  496,  499, 
7  N.  K.  216.  Williams  was  not  a  vice 
principal  with  reference  to  this  subject,  at 
least,  but  a  fellow  servant,  and  his  negli- 
gence and  that  of  the  men  under  him  in  fail- 
ing to  oil  and  clean  the  machinery  was  not 
chargeable  to  the  defendants.  Crispin  v. 
Babbitt,  81  N.  Y.  516,  37  Am.  Rep.  521.  The 
duty  of  inspection  did  not,  under  the  cir- 
cumstances, extend  to  oiling  and  cleaning, 
which  were  mere  details  of  the  work,  but 
was  confined  to  the  condition  of  the  machin- 
ery with  reference  to  defects  or  the  want 
of  repairs.    Oregon  v.  Marat  on,  126  N.  Y. 


56S,  27  N.  E.  952.  The  work  was  not  so 
complex  as  to  require  further  rules  or  in- 
structions than  such  as  were  given.  Jones 
was  also  a  fellow  servant  of  Quigley,  and 
his  failure  to  obey  orders  and  look  up  to 
see  whether  everything  was  all  right  over- 
head before  he  pulled  the  trolley  towards 
the  place  where  they  stood  was  not  the  neg- 
ligence of  the  defendants.  No  part  of  the 
machinery  was  concealed,  but  all,  including 
the  drop  bar  as  it  stood  up,  was  in  plain 
view.  A  glance  upward  would  have  shown 
that  the  north  section  of  the  traveler  wan 
out  of  line,  and  that  the  drop  bar  was  not 
working,  while  a  glance  to  the  west  would 
have  shown  the  missing  section,  loaded 
with  iron  plates.  Thus  there  was  warning 
of  danger  from  two  independent  directions, 
but  both  were  disregarded.  While  Quigley 
was  busy  getting  a  plate  ready  to  put  the 
chain  around  it,  Jones  was  not  occupied. 
He  had  been  instructed  not  to  use  the  trolley 


sun  employment  Is  not  available  where  the  de- 
fects which  caused  the  Injury  would  not  have 
existed  if  the  servant  whose  appropriate  func- 
tion it  was  to  keep  the  defective  Instrumentality 
op  to  the  legal  standard  of  safety  and  efficiency 
had  adequately  discharged  his  duty. 

An  Instruction  that  "the  defendant  would  be 
responsible  for  the  consequences  of  any  want 
of  diligence  or  doe  care  or  caution  on  the  part 
of  those  whose  duty  It  was  to  make  repairs/' 
Is  correct.  Cowan  v.  TJmbagog  Pulp  Co.  (1897) 
91  Me.  26,  89  Atl.  840. 

The  master  must,  of  course,  also  answer  for 
defects  resulting  from  the  negligence  of  a  serv- 
ant In  altering  a  machine.    Compare  II.  f,  infra. 

It  Is  proper  to  draw  attention  here  to  a  doc- 
trine to  which  we  shall  recur  In  a  later  subdi- 
vision (see  VIII.),  that,  even  If  the  danger- 
ous conditions  which  caused  the  Injury  were 
originally  due  to  negligence  which  id  deemed 
characteristic  of  mere  servants,  as  distinguished 
from  vice  principal  (see  IV.,  V.,  VI.,  VIII., 
infra),  the  responsibility  for  those  conditions 
is  shifted  to  the  master  as  soon  as  he  has  as- 
certained, or  might  by  the  exercise  of  reasonable 
care  have  ascertained,  thai  they  exist.  The 
general  principle  which  thus  becomes  controlling 
has  been  fully  discussed  in  a  note  to  Walkowskl 
v.  Penokee  ft  Q.  Consol.  Mines  (1898;  Mich.) 
41  L.  R.  A.  pp.  33  et  seq. 

The  master  Is  chargeable  with  knowledge 
which  any  employee  intrusted  with  the  duty  of 
keeping  Instrumentalities  in  repair  may  acquire 
regarding  their  condition.  Ohio  &  M.  R.  Co. 
▼  8tein  (1894)  140  Ind.  61,  39  N.  E.  246.  Bee, 
generally,  note  to  Walkowskl  v.  Penokee  &  G. 
Consol.  Mines  (1898;  Mich.)  41  L.  R.  A.  pp. 
132  et  acq.;  Strauss  v.  Haberman  Mfg.  Co. 
(1897)  23  App.  Dlv.  1,  48  N.  Y.  Supp.  425. 

Even  in  cases  where  It  may  be  conceded  that 
there  was  no  duty  of  regular  Inspection  of  the 
tools  In  use  Imposed  upon  the  supervising  of- 
leers  of  the  defendant,  and  he  trusted  to  the 
daily  Inspection  of  the  man  who  used  the  tools 
for  Information  as  to  their  condition  of  repair, 
yet,  when  such  information  was  given  to  them, 
they  (those  officers),  and  not  the  plaintiff,  are 
the  proper  agents  to  fulfil  the  master's  duty  In 
furnishing  reasonably  safe  tools.  Lehigh  Valley 
Goal  Co.  v.  Warrek  (1898)  28  C.  C.  A.  540,  55 
V.  8.  App.  437,  84  Fed.  866. 

The  Illustrative  decisions  cited  below  are  ar- 
ranged under  headings  corresponding  as  closely 
ss  may  be  to  those  employed  for  the  purposes 
of  classification  in  the  preceding  subdivisions, 
and  showing  the  nature  of  the  specific  derelic- 
tion of  duty  Involved. 
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1.  Defective  railwav  tract*. 

In  some  cases,  under  the  head  In  which  liabil- 
ity has  been  Imposed,  the  delinquent  has  oc- 
cupied a  position  higher  than  that  of  servants 
actually  engaged  In  the  manual  work  of  repair- 
ing tracks.  Atchison,  T.  at  8.  P.  R.  Co.  v. 
Moore  (1684)  31  Kan.  197,  1  Pac.  644  (road- 
master  was  delinquent  here) ;  Anderson  v. 
Michigan  C.  R.  Co.  (1895)  107  Mich.  591,  65 
N.  W.  585  (company  held  liable  to  a  brakeman 
on  the  ground  that  the  assistant  roadmaster 
had  sent  the  section  foreman  to  repair  the  track, 
but  did  not  see  that  the  defect  was  remedied)  ; 
Palmer  v.  Utah  A  N.  R.  Co.  (1887)  2  Idaho, 
290,  13  Pac.  425  (station  agent  failed  to  report 
condition  of  track) ;  Nashville  at  C.  R.  Co.  v. 
Elliott  (1860)  1  Coldw.  611,  78  Am.  Dee.  506 
(engineer  did  not  report  defects  in  track)  ; 
Colorado  C.  R.  Co.  v.  Ogden  (1877)  3  Colo. 
499  (assistant  superintendent  had  notice  that 
track  was  defective)  ;  Bessex  v.  Chicago  at  N. 
W.  R.  Co.  (1878)  45  Wis.  477  (yard  master 
Is  a  vice  principal  as  to  the  act  of  leaving  a 
dangerous  obstruction,  like  a  pile  of  lumber, 
near  the  track). 

But  the  application  of  the  general  principle 
Is  by  no  means  restricted  to  such  employees. 
That  the  master  must  answer  for  the  negligence 
of  the  trackmen  themselves,  and  more  especially 
of  the  foremen  of  gangs  engaged  on  repairs, 
has  been  frequently  affirmed.  Louisville  &  N. 
R.  Co.  v.  Ward  (1894)  10  C.  C.  A.  166.  18  U. 
S.  App.  668,  61  Fed.  927  (dangerous  bole  left 
by  ballasting  crew)  ;  Southerland  v.  Northern 
P.  R.  Co.  (181)0)  43  Fed.  646  (pile  of  ashes 
left  on  the  track)  ;  St.  Louis  at  S.  F.  R.  Co.  v. 
Weaver  (1886)  85  Kan.  412,  57  Am.  Rep.  176, 
11  Pac.  408 :  Kentucky  C.  R.  Co.  v.  Ryle  (1892) 
13  Ky.  L.  Rep.  862,  18  S.  W.  938  (tie  left  on 
track  threw  brakeman  off  of  a  switch  engine)  ; 
Snow  v.  Housatonlc  K.  Co.  (1864)  8  Allen,  441, 
85  Am.  Dec.  720 ;  Balhoff  v.  Michigan  C.  R.  Co. 
(1895)  106  Mich.  606,  65  N.  W.  592  (failure 
to  level  depression  caused  derailment)  ;  Drymala 
v.  Thompson  (1879)  26  Minn.  40,  1  N.  W.  255 
(rail  taken  up  without  setting  proper  signals 
to  warn  approaching  trains)  ;  Hall  v.  Missouri 
P.  R.  Co.  (1881)  74  Mo.  298  (obstruction)  ; 
Vautrain  v.  St.  Louis,  I.  M.  &  S.  R.  Co.  (1880) 
8  Mo.  App.  538  (dangerous  bole  left  by  section- 
hands)  :  FIfteld  v.  Northern  R.  Co.  (1860)  42 
N.  H.  225  (track  allowed  to  become  blocked  with 
snow  and  Ice)  ;  Wei  I  man  v.  Oregon  Short  Line 
At  U.  N.  R.  Co.  (1892)  21  Or.  530,  28  Pac.  625 
(failure  to  report  defects)  ;  Carlson  v.  Oregon 
Short  Line  &  U.  N.  R.  Co.  (1892)  21  Or.  450, 
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without  looking  up  to  see  that  all  was  in  or- 
der, yet  he  pulled  it  towards  Quigley  quick- 
er and  harder  than  usual  without  looking 
to  see  whether  he  was  thereby  pulling  a 
heavy  weight  down  on  Quigley's  head. 
There  was  nothing  to  divert  attention  or 
excuse  his  violation  of  orders.  The  defend- 
ants were  not  shown  guilty  of  negligence 
that  contributed  to  the  accident,  which  was 
conclusively  proved  to  have  been  caused 
wholly  by  the  negligence  of  fellow  servants 
of  the  decedent.  Cullen  v.  Norton,  126  N. 
T.  1,  26  X.  E.  905;  Lougklin  v.  State,  105 
N.  Y.  150,  11  N.  E.  371;  Devlin  v.  Smith, 
89  N.  Y.  470,  42  Am.  Rep.  311;  Hofnagle  v. 
New  York  C.  d  H.  R.  R.  Co.  55  N.  Y.  608. 
Several  exceptions  relating  to  the  admis- 
sion of  evidence  were  taken  by  the  plaintiff, 
only  one  of  which  requires  the  expression  of 
consideration.    An    expert,    called    by    the 


plaintiff,  was  asked  to  "state  whether  or 
not  a  device  for  the  purpose  of  preventing 
the  trolley  from  running  off  the  north  end 
of  the  middle  section,  and  the  north  end,  if 
as  it  was  placed  there,  could  have  been 
placed  upon  that  section  with  a  positive 
action  so  as  to  prevent  the  running  off  of 
the  trolley  unless  some  rigid  part  broke.'* 
Notwithstanding  the  objection  of  the  de- 
fendants was  sustained,  the  witness  an- 
swered: "I  know  of  another  device  in 
practical  use  designed  to  prevent  the  run- 
ning off  of  trolleys  placed  upon  sections  ar- 
ranged in  line  so  as  to  be  put  as  desired  out 
of  line.  I  have  a  sketch  of  it  here."  He 
was  then  asked  if  he  knew  where  that  de- 
vice was  in  use,  and  the  objection  that  the 
evidence  was  irrelevant  and  incompetent 
was  sustained,  and  the  plaintiff  excepted. 
The  evidence  offered  did  not  go  far  enough 


29  Pac.  497  (track-repairer  killed  by  derailment 
of  car  while  be  was  being  conveyed  to  bis 
work)  ;  Calvo  v.  Charlotte,  C.  ft  A.  R.  Co.  (1885) 
28  S.  C.  526,  55  Am.  Kep.  28 ;  Gulf,  C.  ft  S.  F. 
R.  Co.  v.  Johnson  (1892)  1  Tex.  Civ.  App. 
308,  20  S.  W.  1123 ;  Moon  v.  Richmond  ft  A.  R. 
Co.  (1884)  78  Va.  745,  40  Am.  Rep.  401;  Balti- 
more ft  O.  R.  Co.  v.  McKenzle  (1885)  81  Va.  71 
(night  watchman  as  *ell  as  section  foreman 
here  held  to  be  vice  principal)  ;  Bateman  v. 
Peninsular  R.  Co.  (1898)  20  Wash.  188,  54  Pac. 
996;  Hulehan  v.  Green  Bay,  W.  ft  St.  P.  R. 
Co.  (1887)  68  Wis.  520,  32  N.  W.  529  (ob- 
struction). 

In  the  following  cases,  also,  the  nondelegable 
quality  of  the  duty  of  repairing  the  track  is 
asserted  In  perfectlr  rweral  terms :  Illinois 
C.  R.  Co.  v.  Patterson  (1870;  69  111.  650; 
Bchaub  v.  Hannibal  ft  St.  J.  R.  Co.  (1891)  106 
Mo.  87,  16  S.  W.  924;  Wright  v.  Southern  R. 
Co.  (1898)  128  X.  C.  280,  31  S.  E.  652; 
Missouri  P.  R.  Co.  v.  James  (1888;  Tex.)  10 
8.  W.  332 :  Texas  ft  P.  R.  Co.  v.  Kirk  (1883)  62 
Tex.  227 ;  Houston  ft  T.  C.  R.  Co.  v.  Dunham 
(1878)  49  Tex.  181 ;  Galveston,  H.  ft  S.  A.  R. 
Co.  v.  Pitts  (1897;  Tex.  Civ.  App.)  42  S.  W. 
255;  Torian  v.  Richmond  ft  A.  R.  Co.  (1887) 
84  Va.  192,  4  S.  E.  330 ;  McClarney  v.  Chicago, 
M.  ft  St.  P.  R.  Co.  (1891)  80  Wis.  277,  49  N. 
W.  963  (snow  was  allowed  to  accumulate,  and 
caused  derailment). 

An  action  by  a  trainman  for  Injuries  received 
from  a  guy  which  the  railroad  company  per- 
mitted a  third  person  to  stretch  across  the 
track  does  not  present  the  question  of  common 
employees,  since  It  involves  the  duty  of  the 
employer  to  provide  safe  tracks.  New  York, 
N.  H.  ft  H.  R.  Co.  v.  O'Leary  (1899)  35  C.  C. 
A.  562,  93  Fed.  737. 

Where  a  defect  in  the  planking  over  a  railroad 
crossing,  by  reason  of  which  a  brakeman  was 
Injured  while  coupling  cars,  had  existed  for 
so  long  a  time  that  the  company  jiay  be  pre- 
sumed to  have  had  notice  of  it,  the  fact  that 
the  section  foreman  was  furnished  with  ma- 
terials, and  instructed  generally  to  make  re- 
pairs when  needed,  does  not  relieve  the  com- 
pany from  the  charge  of  negligence.  Fluhrer 
▼.  Lake  Shore  ft  M.  S.  R.  Co.  (1899)  121  Micb. 
212,  80  X.  W.  23. 

In  several  of  the  above  cases  the  abnormal 
danger,  it  will  be  observed,  arose  from  the  neg- 
ligence of  the  trackmen  in  leaving  temporary 
obstructions,  etc.,  on  the  track.  But  according 
to  one  ruling  the  trackmen  themselves  are  not 
vice  principals  In  respect  to  the  removal  of  de- 
fects produced  by  the  use  of  the  track, — such 
as  piles  of  ashes, — and  the  company  should  not 
be  held  liable  unless  the  conditions  have  been 
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brought  to  the  knowledge  of  some  supervising 
official,  like  the  road  master  or  one  of  his  as- 
sistants, and  he  fails  to  see  that  the  proper 
remedy  Is  applied.  Anderson  v.  Michigan  C. 
R.  Co.  (1895)  107  Mich.  591,  65  N.  W.  585 
(Grant,  J.,  dissented).  This  doctrine,  which 
seems  to  represent  the  result  of  an  attempt  to 
compromise  between  the  theory  that  the  duty 
of  repairing  Is  nondelegable  and  the  theory 
that  trainmen  and  trackmen  are  not  In  distinct 
departments  In  such  a  sense  that  the  former 
do  not  assume  the  risk  of  the  letter's  negligence 
Is,  It  is  submitted,  wholly  illogical. 

Under  the  Massachusetts  doctrine  explained 
In  II.  k,  supra,  it  is  held  that,  if  a  section  master 
is  intrusted  by  a  railroad  company  with  the  per- 
formance of  the  duty  or  a  part  of  the  duty  of 
supervision  of  the  tracks,  which  a  reasonable 
regard  for  the  safety  of  its  employees  requires 
the  corporation  to  perform,  the  company  Is 
liable  for  his  negligence.  Babcock  v.  Old  Col- 
ony R.  Co.  (1890)  150  Mass.  467,  28  N.  E.  325. 

2.  Dangerous     conditions     alongside     railway 

track*. 

A  railway  company  Is  liable  to  a  trainman 
for  Injuries  due  to  the  obstruction  of  a  track 
which  fell  after  being  allowed  to  remain  an 
unreasonable  time  In  such  a  position  that.  If 
It  fell,  it  would  necessarily  endanger  the  safety 
of  such  a  servant.  That  the  derrick  was  orig- 
inally set  up  by  his  fellow  servants  will  not  af- 
fect this  result.  Hoi  den  v.  Fitchburg  R.  Co. 
(1880)  129  Mass.  268,  87  Am.  Rep.  343. 

In  Texas  ft  N.  O.  R.  Co.  v.  Echols  (1897)  17 
Tex.  Civ.  App.  677,  41  S.  W.  488,  it  was  shown 
that  a  remnant  stack  of  ties  was  liable  to  topple 
over  and  fall  upon  men  at  work,  which  ren- 
dered the  premises  unsafe.  The  court  said  that 
"If,  by  the  exercise  of  such  care.  Its  servants 
and  agents,  charged  with  the  duty  of  keeping 
the  premises  in  a  safe  condition,  knew  or  would 
have  known  of  the  dangerous  condition  in 
which  the  remnant  stack  of  ties  was  left  in 
time  to  have  removed  the  danger,  and  failed 
to  do  so,  the  company  would  be  liable."  The- 
lnsecurtty  was  deemed  to  be  a  merely  temporary 
condition. 

The  plaintiff  was  also  held  entitled  to  recover 
in  Southern  P.  R.  Co.  v.  Markey  (1892  ;  Tex.)  Ifr 
S.  W.  392  (brakeman  fell  over  a  piece  of  tim- 
ber lying  near  the  track)  ;  Lewis  v.  St.  Louis  ft 
I.  M.  R.  Co.  (1875)  59  Mo.  495,  21  Am.  Rep. 
385  (excavation  left  near  track)  ;  Gates  v.  Chi- 
cago, M.  ft  St.  P.  R.  Co.  (1892)  2  S.  D.  422. 
50  N.  W.  907  (no  one  deputed  to  see  that  a 
derrick  near  a  track  was  properly  secured,  when 
not  in  use — Iron  hook,  suspended  from  the  arm,. 
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to  show  that  there  was  a  standard  article 
in  general  use  for  the  purpose  of  preventing 
trolleys  from  running  off  the  track  when  one 
section  of  a  traveler  is  removed,  and  no  no- 
tice of  intent  to  do  so  was  given.  For  this 
reason  the  objection  was  properly  sustained. 
If,  however,  the  offer  had  been  broader,  it 
is  doubtful  whether  the  evidence  would 
have  been  admissible  under  the  circum- 
stances of  this  case.  As  the  automatic  de- 
vice was  a  new  invention,  if  it  had  appeared 
that  the  accident  was  caused  by  an  imper- 
fect design,  or  was  owing  to  a  wrong  prin- 
ciple of  construction,  involving  a  departure 
from  safe  methods  as  commonly  applied, 
evidence  to  show  the  existence  of  a  standard 
article  would  have  been  material.  Accord- 
ing to  the  evidence,  however,  the  accident 
was  not  owing  to  an  inferior  design,  but  to 
negligence    in    oiling    and    cleaning.    The 


failure  of  the  automatic  bar  to  drop  was 
completely  accounted  for  by  this  neglect. 
The  learned  counsel  for  the  plaintiff  in  his 
argument  before  us  admitted  that  the  acci- 
dent was  caused  by  friction  resulting  from 
lack  of  oiling  and  cleaning.  The  uncontra- 
dicted evidence  showed  that  the  device  waa 
safe  when  properly  cared  for,  and  hence, 
even  if  there  was  a  standard  article,  the  de- 
fendants, according  to  the  authorities  cited, 
were  not  obliged  to  procure  it. 

We  find  no  error  in  the  record  that  re- 
quires a  reversal,  and  the  judgment  ap- 
pealed from  should  therefore  be  affirmed, 
with  costs. 

Parker,  Ch.  J.,  and  Gray,  Bartlett, 
Martin,  Gillian,  and  Werner,  JJ.,  con- 
cur. 


•truck  plaintiff  while  standing  on  a  passing 
car)  :  Missouri  P.  R.  Co.  v.  Bond  (1893)  2  Tex. 
Civ.  App.  104,  20  S.  W.  030  (pile  of  cinders  left 
near  the  track). 

8.  Defects  in  other  hinds  of  tracks. 

Recovery  was  allowed  in  Gnnter  v.  Granlte- 
Tille  Mfg.  Co.  (18821  18  S.  C.  262,  44  Am.  Rep. 
578 ;  Lasare  v.  Graniteville  Mfg.  Co.  (1882)  18 
S.  C.  275  (tramway  on  which  plaintiff  was 
wheeling  bales  of  cotton  collapsed). 

4.  Defective  footpaths, 

A  railroad  company  owes  its  employees  the 
duty,  not  only  to  employ  suitable  persons  to  keep 
In  repair  walks  upon  which  their  duties  call 
them,  but  also  to  use  reasonable  diligence  to 
see  that  they  perform  their  duty.  8weat  v. 
Boston  &  A.  R.  Co.  (1802)  156  Mass.  284,  81 
N.  E.  296. 

5.  Inadequacy    of    safeguards  against  dangers 

from  explosive  substances. 

flee  also  III.  o,  infra. 

In  McDonough  v.  Great  Northern  R.  Co. 
U896)  15  Wash.  244,  46  Pac.  334,  where  the 
plaintiff  was  injured  by  striking  his  drill  against 
an  unexplodcd  charge  of  dynamite,  the  court 
seems  to  base  Its  decision,  both  on  the  general 
ground  that  anything  which  the  foreman  did 
in  the  discharge  of  his  functions  as  a  depart- 
mental vice  principal  was  constructively  the 
act  of  the  railway  company  (see  note  to  O'Nell 
v.  Great  Northern  R.  Co.  [1900;  Minn.]  51  L.  R. 
A.  pp.  572  ei  seq.),  and  also  on  the  special 
ground  that  he  was  Intrusted  with  the 
particular  nonassignable  duty  of  seeing  that 
the  place  of  work  was  safe.  See  also  Stewart 
v.  New  York.  O.  A  W.  R.  Co.  (1889)  28  N.  Y.  S. 
R.  215,  8  N.  Y.  8upp.  19  (explosion  of  dynamite 
while  being  thawed). 

6.  Inadequacy  of  protection  for    servants    en- 

gaged in  excavation  work. 

See  also  III.  o,  infra. 

It  is  only  at  his  own  risk  that  a  person  en- 
gaged in  excavating  a  ditch  can  depute  to  an- 
other the  task  of  keeping  in  a  safe  condition  for 
the  servants'  whom  he  puts  to  work  in  it.  Van 
8teenburgh  v.  Thornton  (1895)  58  N.  J.  L.  160, 
33  Atl.  380  (sewer  trench  fell  in  for  want  of 
adequate  means  to  shore  up  the  sides  properly). 

On  the  {round  that  the  work  was  particularly 
dangerous,  and  the  foreman  was  the  only  person 
on  the  ground  who  could  discharge  the  duty  of 
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supervision,  it  has  been  held  that  the  foreman 
of  a  gang  of  twenty-live  or  thirty  men,  who  has 
charge  of  drilling,  blasting,  and  removal  of  ma- 
terial from  a  bank  of  hardpan,  and  indicates 
the  places  where  the  men  under  him  shall  use 
their  shovels,  and  who  hires  and  discharges  men 
and  alone  gives  orders,  is  not,  as  matter  of  law, 
a  fellow  servant  with  those  under  him,  and  aa 
such  discharged  from  any  duty  of  supervising 
in  order  to  protect  them  against  unnecessary 
dangers  from  the  fall  of  loose  earth.  Hill  v. 
Winston  (1898)  73  Minn.  80,  75  N.  W.  1030. 
To  the  same  effect,  see  Pan  tsar  v.  Tilly  Foster 
Iron  Mln.  Co.  (18S5)  99  N.  Y.  368,  2  N.  E.  24 
(earthsllde,  danger  of  which  was  apparent  to 
official  in  control)  ;  Thompson  v.  Chicago,  M. 
A  St.  P.  R.  Co.  (1883)  18  Fed.  239  (bank  in 
process  of  excavation  under  roadmaster's  direc- 
tions fell  in)  :  El  ledge  v.  National  City  A  O. 
R.  Co.  (1893)  100  Cal.  282,  84  Pac  720  (road- 
master  held  to  be  vice  principal  as  regards  keep- 
ing place  of  work  safe  for  men  blasting  rock 
from  a  cliff). 

7.  Inadequacy  of  protection  for  servants  work- 
ing in  mines. 

One  employed  to  timber  a  drift  In  a  mine 
so  as  to  provide  and  keep  a  safe  place  for  other 
employees  working  therein  is  a  vice  principal 
as  to  them.  Grant  v.  Varney  (1895)  21  Colo. 
329,  40  Pac.  771;  Russell  Creek  Coal  Co.  v. 
Wells  (1898)  96  Vn.  416.  31  8.  E.  614  ;  Consoli- 
dated Coal  Co.  v.  Scheiber  (1896)  65  111.  App. 
304. 

8.  Defects  in  bridges. 

The  defendant  was  held  liable  in  Chicago  G. 
W.  R.  Co.  v.  Healy  (1898)  30  C.  C.  A.  11,  57 
U.  S.  App.  513,  86  Fed.  245  ;  Chicago  4N.W.R. 
Co.  v.  Swett  (1867)  45  111.  197,  92  Am.  Dec. 
200;  Toledo,  P.  A  W.  R.  Co.  v.  Conroy  (1873) 
68  111.  560:  Bowen  v.  Chicago,  B.  A  K.  C.  R. 
Co.  (1888)  95  Mo.  268.  8  8.  W.  230;  Galveston, 
H.  A  S.  A.  R.  Co.  v.  Daniels  (1892)  1  Tex.  Civ. 
App.  695,  20  8.  W.  055 ;  San  Antonio  4  A.  P.  R. 
Co.  v.  Adams  (1894)  6  Tex.  Civ.  App.  102.  24 
S.  W.  839  (roadmaster  was  negligent).  Over* 
ruling  Hard  v.  Vermont  A  C.  R.  Co.  (1860)  32 
Vt.  473 ;  Davis  v.  Central  Vermont  R.  Co. 
(1882)  55  Vt.  84,  45  Am.  Rep.  590:  Bateman 
v.  Peninsular  K.  Co.  (1898)  20  Wash.  138, 
54  Pac.  996. 

9.  Defects  in  scaffolds,  platforms,  etc. 

Contrast  VI.  c,  f,  infra. 

Cole  v.   Warren   Mfg.  Co.    (1899)    63   N.   J. 
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Kektucxy  Couht  of  Afpeaia 


KENTUCKY  COURT  OF  APPEALS. 


ILLINOIS    CENTRAL    RAILROAD    COM- 
PANY, Appt., 


v. 


Tinie  J.  JOSEY,  Admx.,  etc.,  of  F.  M.  Josey, 

Deceased. 


( 


Ky. 


) 


1.  A  section  foreman  in  charge  of  a 
crew  on  a  band  ear,  with  power  to  de- 
termine where  the  car  should  be  stopped,  Is 
not,  in  the  act  of  applying  the  brakes,  a  fel- 
low servant  of  one  of  the  crew,  so  as  to  re- 
lieve the  railroad  company  from  liability  for 
injuries  to  the  latter  by  his  negligent  applica- 
tion of  the  brakes. 

B.  It  is  nesjrlisjrenee  for  a  section  fore- 
man in  charge  of  a  crew  on  a  hand 


car  to  apply  the  brakes  when  the 
Is  running  at  a  high  rate  of  speed,  and  he 
sees  a  member  of  the  crew  standing  without 
support,  so  that  suddenly  checking  the  speed 
of  the  car  will  be  likely  to  throw  him  off  from, 
it. 

3.  Under  the  Kentucky  statutes,  yroasv 
nesjllsrence  Is  not  necessary  to  entitle 
an  administrator  to  compensatory  damage* 
for  the  negligent  killing  of  his  intestate. 

4.  Objectionable  remarks  of  counsel  la 
arguing  to  the  jury  must  be  preserved  by  bill 
of  exceptions,  to  be  the  subject  of  review  on* 
appeal. 

(March  21,  1901.) 

APPEAL  by  defendant  from  a  judgment 
of  the   Circuit  Court  for  Muhlinberg 
County  in  favor  of  plaintiff  in  an  action* 


L.  626,  44  Atl.  647  (master  liable  for  failure  to 
maintain  In  safe  condition  a  scaffold  furnished 
for  the  use  of  a  mill-wright  repairing  a  shaft)  ; 
Chesson  v.  John  L.  Roper  Lumber  Co.  (1896) 
118  N.  C.  59,  23  S.  E.  925  (platform  not  re- 
paired by  carpenters  employed  for  that  purpose). 

10.  Defects  in  other  structure*. 

Ferris  v.  Hernshelm  Bros.  (1899)  51  La.  Ann. 
178,  24  So.  771  (judgment  for  defendant  by 
Judge  sitting  as  jury — reversed  on  evidence 
■bowing  that  a  stairway  had  not  been  kept 
In  repair)  ;  Van  Dusen  v.  Letelller  (1889)  78 
Mich.  492,  44  N.  VV.  572  (employee  repairing 
docks  in  a  millyard,  held  a  vice  principal). 

11.  Defective  method  of  loading  cars. 

Contrast  cases  cited  in  V.  o,  3,  infra. 

In  Atchison,  T.  &  S.  F.  R.  Co.  v.  Seeley  (1894) 
54  Kan.  21,  37  Pac.  104,  It  was  held  that  a 
bra  keen  an  on  a  railway  train  is  not  a  fellow 
servant  with  a  station  agent  intrusted  with  the 
duty  bf  loading  open  cars,  and  of  seeing  that 
such  cars  are  properly  Inspected  and  pre- 
pared to  be  put  into  the  train  for  transportation, 
by  whose  negligence  in  loosely  placing  smoke- 
stacks upon  such  a  car  the  brakeman  is  knocked 
off  the  train  and  thrown  under  the  wheels  of 
the  car.  After  reviewing  the  previous  rulings 
of  the  court  In  which  it  had  been  held  that  the 
servants  charged  with  the  duty  of  inspecting 
the  cars  themselves  were  vice  principals,  the 
opinion  concludes  as  follows :  "We  are  unable 
to  see  any  reason  for  a  distinction  between  the 
preparation  and  Inspection  of  the  car  itself 
as  a  fit  Instrumentality  to  be  placed  in  a  train 
and  the  preparation  and  inspection  of  a  loaded 
car  to  be  placed  in  the  train  for  transportation. 
Each  is  an  Instrumentality  to  be  used  In  con* 
nection  with  the  services  necessary  to  be  per- 
formed by  the  trainmen  in  its  transportation, 
and  no  distinction  between  them  is  seen,  so 
far  as  the  obligation  of  the  company  or  the 
safety  of  the  employees  engaged  In  handling 
it  are  concerned.  The  Inspection  In  either  case 
Is  made  with  reference  to  the  same  end,. and  the 
person  to  whom  this  duty  is  delegated  stands 
in  the  place  of  the  company,  and  the  latter  Is 
responsible  for  his  acts."  To  the  same  effect, 
see  Irvine  v.  Flint  A  P.  M.  R.  Co.  (1891)  89 
Mich.  416,  50  N.  W.  1008  (held  to  be  the  duty 
of  a  railroad  company  to  see  that  its  cars  are 
so  loaded  that  a  brakeman  will  have  reasonably 
safe  access  to  the  brakes)  ;  Galveston,  H.  &  8. 
A.  R.  Co.  v.  Farmer  (1889)  73  Tex.  85,  US. 
W.  156  (car  loaded  so  that  lumber  projected 
over  the  end)  ;  Redlngton  v.  New  York,  O.  A 
MLR.A, 


W.  R.  Co.  (1895)  84  Hun,  231,  32  N.  T.  Supp. 
535  (loading  a  car  held  to  be  an  act  of  the 
employer,'  where  it  makes  coupling  more  dan- 
gerous than  usual,  and  there  are  no  roles  pro- 
viding for  such  a  case). 

12.  Pitfalls. 

Sunney  v.  Holt  (1883)  15  Fed.  880  (jury 
charged  that  a  porter  whose  duty  It  Is  to  light 
the  hatchways  of  a  ship  is  a  vice  principal)  ; 
Simmons  v.  Peters  (1897)  20  App.  DIv.  251,  46 
N.  Y.  Supp.  800  (servant  charged  with  the  duty 
failed  to  light  a  gas  jet  which  was  Intended  sole- 
ly to  give  employee  a  safe  means  of  access  to  an 
elevator)  ;  Gulf,  C.  A  8.  F.  R.  Co.  v.  Brentford 
(1891)  79  Tex.  619,  15  S.  W.  561  (no  light* 
provided  for  place  of  work) ;  Sadowskl  v.  Michi- 
gan Car  Co.  (1890)  84  Mich.  100,  47  N.  W.  598 
(person  employed  to  lay  a  water  pipe  In  a  dltcb 
through  a  yard  left  the  yard  In  a  dangerous  con- 
dition). 

13.  Want  of  adequate  protection  against  injuries* 
from  lolling  bodies. 

Northwestern  Fuel  Co.  v.  Danielson  (1893) 
6  C.  C.  A.  636,  12  U.  S.  App.  688,  57  Fed.  915» 
(fellow  servants  of  a  workman  held  to  be  the 
representatives  of  the  employer  In  removing 
timbers  standing  over  the  head  of  such  work- 
man) ;  Wilson  v.  Wlllimantlc  Linen  Co.  (1883> 
50  Conn.  433,  47  Am.  Rep.  653  (employee  en- 
gaged in  setting  up  machinery  Injured  by  m 
countershaft  which  fell  owing  to  the  negligence 
of  the  superintendent  or  overseer  of  repairs  ln» 
a  factory)  ;  Stephens  v.  Hudson  Valley  Knitting 
Co.  (1893)  69  Hun,  375,  23  N.  Y.  Supp.  656 
(Injury  was  caused  by  the  fall  of  a  pile  of  rolls* 
of  cloth)  ;  Cavanagh  v.  O'Neill  (1898)  27  App. 
Dlv.  48,  50  N.  Y.  Supp.  207  (employee  In  a  store 
Injured  by  the  fall  of  a  dress  form  model)  ; 
Stlmper  v.  Fuchs  A  L.  Mfg.  Co.  (1898)  26  App. 
Dlv.  333,  49  N.  Y.  Supp.  785  (part  of  machine* 
not  being  properly  secured,  fell  on  plaintiff)  ; 
Blondln  v.  Oolitic  Quarry  Co.  (1894)  11  Ind. 
App.  395,  37  N.  E.  812  (stone  negligently  set 
on  edge  by  one  servant  fell  on  another  working 
in  the  same  yard). 

In  Cole  Bros  v.  Wood  (1894)  11  Ind.  App.  87,. 
86  N.  E.  1074,  It  was  held  (Ross,  J.,  dissenting) 
that  a  foreman  in  a  manufacturing  shop  is  * 
vice  principal,  and  not  a  fellow  servant,  of  ah- 
employee  ordered  by  him  to  work  in  a  space 
just  large  enough  for  one  person  to  work  In 
safety,  with  respect  to  his  act  in  going  Into 
such  place  with  another  without  such  employee's 
knowledge,  where  one  of  them  comes  In  contact 
with  and  displaces  certain  tubing  causing  it 
to  fall  and  seriously  injure  such  employee   The 
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brought  to  recover  damages  for  the  alleged 
negligent  killing  of  plaintiff's  intestate. 
Affirmed. 

The  facta  are  stated  in  the  opinion. 

Messrs.  Pirtle  A  Travbue,  with  Messrs. 
Joaaon  Jfc  Wiekliffe,  for  appellant: 

At  the  time  of  the  injury,  deceased  was 
not  in  the  service  of  the  company,  but  he 
and  the  foreman,  Gayle,  and  other  em- 
ployees of  appellant,  were  transporting 
themselves  upon  a  hand  car  from  a  section 
house  to  some  place  upon  appellant's  road 
where  they  were  to  be  employed;  and  the 
conclusion  is  inevitable  that  they  were  at 
the  time  in  the  relation  of  fellow  servants, 
being  engaged  in  one  common  undertaking 
where  there  could  be  no  superior  or  inferior. 

3  Elliott,  Railroads,  §  1319;  Ashland 
Coal  d  I.  R.  Co.  v.  Wallace,  101  Ky.  626, 
42  S.  W.  744,  43  S.  W.  207 ;  Baltimore  d  0. 
R.  Co.  ▼.  Baugh,  140  U.  S.  368,  37  L.  ed. 


772,  13  Sup.  Ct.  Rep.  914;  Gann  v.  Nash- 
ville, C.  d  St.  L.  R.  Co.  101  Tenn.  380,  47 
S.  W.  403. 

-  It  was  common  prudence  for  Josey  and 
every  other  man  occupying  a  place  on  an 
open  hand  car,  which  was  upon  a  down 
grade  and  going  at  the  rate  of  perhaps  8 
miles  per  hour,  as  is  shown  in  this  case  to- 
be  true,  to  have  held  on  to  the  lever  bar, 
and  thus  have  prevented  his  falling  off. 
His  failure  to  do  so  was  not  only  not  pru- 
dent, nor  the  act  of  an  ordinarily  prudent 
man,  but  evinced  a  surprising  recklessness- 
and  a  total  disregard  for  his  personal  safe- 

ty. 

Mr.  Charles  Eaves  for  appellee. 

Paynter,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

F.  M.  Josev  was  a  section  hand  employed 
by  the  appellant,  being  one  of  the  force  of 


court  distinguishes  New  Pittsburgh  Coal  &  Coke 
Co.  y.  Peterson  (1894)  136  Ind.  308,  85  N.  B. 
7,  on  the  ground  that  the  acts  there  charged, 
viz.,  tbe  starting  of  machinery  and  the  failure 
to  warn  tbe  plaintiff,  were  such  as  naturally 
devolve  on  a  fellow  servant.  Tbe  only  principle 
on  wbSch  this  decision  can  be  sustained,  If  at 
HI,  appears  to  be,  that  the  duty  of  notifying  an 
employee  of  any  Increase  of  danger  in  bis  en- 
vironment is  nonassignable.     Bee  III.  o,  infra. 

14.  Went  of  adequate  means  to  keep  railway 
ears  stationary  when  not  in  use. 

Henry  v.  Wabash  Western  R.  Co.  (1891)  109 
Mo.  488,  19  8.  W.  239  (railway  company  cannot 
relieve  Itself  from  liability  for  Injuries  to  a 
locomotive  fireman  by  a  collision  with  a  freight 
car  placed  on  a  side  track  by  delegating  to  a 
servant  Its  duty  of  seeing  that  it  is  properly 
supplied  with  brakes,  and  that  otber  means 
are  used  to  prevent  It  from  being  removed  by 
its  own  weight,  or  by  wind,  npon  the  main 
tracks). 

15.  Defective  locomotives. 

In  Texas  *  P.  R.  Co.  v.  Barrett  (1897)  106 
U.  8.  617,  41  L.  ed.  1136,  17  Sup.  Ct.  Hep.  707, 
the  following  Instruction  was  approved :  "If 
tbe  Jury  believe,  from  the  evidence  under  the 
foregoing  Instructions,  that  the  boiler  which 
exploded  and  Injured  the  plaintiff  was  defective 
and  unfit  for  use,  and  that  defendant's  servants, 
whose  duty  It  was  to  repair  such  machinery, 
knew,  or  by  reasonable  care  might  have  known, 
of  such  defects  In  said  machinery,  then  such 
neglect  upon  the  part  of  its  servants  is  Imput- 
able to  the  defendant;  and  if  said  boiler  ex- 
ploded by  reason  of  said  defects,  and  Injured 
tbe  plaintiff,  tbe  defendant  would  be  responsible 
for  tbe  injuries  inflicted  upon  plaintiff,  If  plain- 
tiff in  no  way  by  his  own  neglect  contributed 
to  his  Injuries." 

In  Fuller  v.  Jewett  (1880)  80  N.  Y.  46,  86 
Am.  Rep.  575,  Affirming  s.  c.  sub  nom.  Steven- 
son v.  Jewett  (1878)  16  Hun,  210,  an  action 
against  a  railroad  receiver  to  recover  damages 
for  tbe  killing  of  a  locomotive  engineer  by  the 
explosion  of  a  boiler,  there  was  evidence  that 
tbe  boiler  had  been  frequently  reported  and 
sent  to  the  repair  shops  for  repairs,  and  the  de- 
fendant was  held  not  to  be  excused  from  liability 
by  the  facta  that  there  was  no  negligence  in 
employing  the  superintendent  of  repairs,  or  in 
making  proper  regulations,  that  tbe  master 
mechanic  in  charge  gave  proper  instructions 
for  the  repairing,  and  that  the  negligence  was 
64  L.  R.  A. 


that  of  the  workmen  directed  to  make  the  re* 
pairs. 

Where  there  is  evidence  that  the  engine  which 
caused  the  Injury  was  out  of  repair  to  the 
knowledge  of  the  defendant's  master  mechanic, 
a  trial  judge  is  not  justified  In  nonsuiting  the 
plaintiff  on  the  ground  that  the  doctrine  of 
common  employment  Is  applicable.  The  ques- 
tion still  remains :  Did  the  master  exercise  due 
care  to  furnish  a  safe  appliance?  Kaln  v.  Smith 
(1881)  25  Hun,  146,  Affirmed  In  (1882)  89  N. 
Y.  875;  Reiterating  doctrine  of  (1880)  80  N. 
Y.  458,  which  reversed  (1877)  11  Hun,  552. 

To  tbe  same  effect  are  the  following  cases, 
in  which  the  employees  In  charge  of  the  round- 
house or  other  place  where  repairs  of  locomo- 
tives are  executed  were  held  to  be  vice  principals 
as  regards  trainmen.  St.  Louis,  I.  M.  &  S.  R. 
Co.  v.  Harper  (1884)  44  Ark.  524  (foreman  of 
shops  and  master  mechanic  both  vice  principals 
in  allowing  a  defective  engine  to  go  out  on  tbe 
road)  ;  Chicago  A  A.  R.  Co.  v.  Shannon  (1867) 
43  111.  338;  Ohio  *  M.  S.  R.  Co.  v.  Stein  (1894) 
140  Ind.  61,  89  N.  E.  246 ;  Krueger  v.  Louisville, 
N.  A.  A  C.  R.  Co.  (1887)  111  Ind.  51,  11  N.  E. 
957;  Cone  v.  Delaware,  L.  A  W.  R.  Co.  (1880) 
81  N.  Y.  206,  37  Am.  Rep.  491,  Affirming  15 
Hun,  172;  Pennsylvania  N.  Y.  Canal  A  R.  Co. 
v.  Mason  (1885)  109  Pa.  296,  58  Am.  Rep.  722; 
Brabblts  v.  Chicago  4  N.  W.  B.  Co.  (1875)  38 
Wis.  289. 

There  la  also  authority  for  holding  a  railway 
company  liable  for  the  failure  of  an  engineer  to 
report  that  bis  engine  was  defective.  Texas 
cN.O.R.  Co.  v.  Blngle  (1897)  16  Tex.  Civ.  App. 
653,  41  8.  W.  90.  Writ  of  error  denied  in  91 
Tex.  287,  42  S.  W.  971,  Former  Appeal  (1895) 
9  Tex.  Civ.  App.  322,  29  S.  W.  674  (company 
held  to  be  bound  by  promise  of  engineer  that 
repairs  would  be  done) ;  Bridges  v.  St.  Louis,  I. 
M.  A  S.  R.  Co.  (1879)  6  Mo.  App.  389.  These 
decisions  would  hardly  be  concurred  In  by  many 
of  tbe  courts  which  adopt  the  general  principle 
under  discussion.  But  the'  Imposition  of  re- 
sponsibility to  the  extent  bere  predicated  seems 
to  be  quite  justifiable  on  logical  grounds.  If  the 
engineer  be  regarded  as  the  person  who  for  the 
time  being  Is  In  full  charge  of  tbe  piece  of  ma- 
chinery operated  by  him. 

16.  Defects  in  railway  cars. 

That  railway  companies  are  responsible  for 
tbe  negligence  of  employees  whose  duty  It  Is 
to  keep  cars  In  repair  was  held  in  the  follow- 
ing cases :  Northern  P.  R.  Co.  v.  Herbert 
(1886)  116  U.  S.  642,  29  L.  ed.  755,  6  Sup. 
Ct.  Rep.  500,  Affirming   (1882)   3  Dak.  38,  18 
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which  G.  W.  Gayle  was  foreman  or  boss. 
One  of  the  duties  of  the  section  foreman 
and  such  of  his  force  as  he  desired  to  aid 
him  was  to  go  over  the  section  on  certain 
•days  to  ascertain  whether  any  stock  had 
been  killed  along  the  line  of  the  road,  and 
sec  the  condition  of  the  track.  To  accom- 
plish this  it  was  necessary  to  go  on  a  hand 
-car,  which  the  appellant  furnished  for  that 
purpose.  In  July,  1898,  Gayle  took  a  num- 
ber of  his  section  men,  together  with  Josey, 
and  started  along  the  line  to  perform  the 
•duty  mentioned  above.  Some  of  the  men 
rode  on  the  rear  end  of  the  car,  with  their 
faces  in  the  direction  it  was  moving,  and 
others  with  their  backs  in  that  direction. 
Among  the  latter  was  Josey.  The  car  was 
moving  down  grade  at  a  pretty  rapid  rate 
of  speed,  when,  as  the  testimony  of  appellee 
•conduces  to  show,  foreman  Gayle  unneces- 


sarily put  his  foot  upon  a  lever  which  ap- 
plied the  brakes  to  the  wheels,  thus  causing 
the  car  to  suddenly  check  its  speed,  throw- 
ing Josey  in  front  of  it,  and  it  passed  over 
his  body,  inflicting  injuries  from  which  he 
shortly  thereafter  died.  The  testimony  in- 
troduced by  plaintiff  conduces  to  show  that 
the  foreman  gave  no  warning  of  his  inten- 
tion to  apply  the  brakes  to  stop  the  car. 
The  defendant  sought  to  show  that  deceased 
fell  off  of  the  car  by  reason  of  his  own  care- 
lessness and  negligence,  and  thus  lost  his 
life,  and  that  the  foreman  did  not  apply 
the  brakes  until  the  deceased  was  in  the 
act  of  falling  off  of  the  car,  and  it  was  done 
in  an  effort  to  prevent  it  from  passing  over 
him.  The  defendant  sought  to  show  that 
the  deceased  fell  off  of  the  car  because  he 
did  not  have  hold  of  the  lever  which  was 
used  in  propelling  it.    The  court,  in  instruc- 


N.  W.  340  (car  repairer  failed  to  remedy  de- 
fects in  brake)  ;  Central  Trust  Co.  v.  Texas  ft 
St.  L.  R.  Co.  (1887)  32  Fed.  448  (defect  In 
torake  doe  to  negligence  of  foreman  of  round- 
house) ;  Mackey  ▼.  Baltimore  &  P.  R.  Co.  (1890) 
S  Mackey,  282  (defective  brakes)  ;  Chicago  *  N. 
VV.  R.  Co.  v.  Jackson  (1870)  55  III.  402,  8  Am. 
Rep.  661;  Chicago  A  E.  I.  R.  Co,  v.  Drlscoll 
(1807)  70  111.  App.  01 ;  Schaub  v.  Hannibal  ft 
St.  J.  R.  Co.  (1391)  106  Mo.  87,  16  8.  W.  024 ; 
McNamara  v.  Brooklyn  City  R.  Co.  (1805)  11 
Misc.  667.  32  N.  Y.  Supp.  013 ;  Missouri  P.  R. 
■Co.  v.  James  (1888 ;  Tex.)  10  8.  W.  832. 

Jn  Rodney  v.  St.  Louis  8.  W.  R.  Co.  (1805) 
127  Mo.  676,  28  8.  W.  887,  30  8.  W.  150,  the 
•duty  with  respect  to  a  car  discovered  to  be  de- 
fective was  discussed  as  follows :  The  defend- 
ant did  not  dischurge  its  full  duty  to  the  plain- 
tiff by  inspecting  and  marking  the  car.  The 
•duty  to  furnish  reasonably  safe  appliances  and 
machinery  for  the  use  of  its  servants  in  the 
course  of  their  employment  was  not  only  an  Im- 
perative, but  a  continuous,  duty.  It  ran,  so 
to  speak,  with  the  defective  car  from  the  moment 
it  was  discovered  to  be  defective,  continually 
calling  upon  the  master  to  repair  it,  or  to  warn 
those  of  its  servants,  whom  It  required  in  the 
course  of  their  employment  to  handle  it,  of  Its 
•dangerous  character.  These  duties  were  not 
only  Imperative  and  continuous,  but  they  were 
personal  duties  of  the  master,  to  whomsoever 
•delegated,  and  If  neglected  by  those  to  whom 
they  were  delegated,  their  negligence  was  the 
negligence  of  the  master. 

A  like  principle  is  controlling  where  the  de- 
fective apparatus  is  a  hand-car.  Banks  v. 
Wabash  Western  R.  Co.  (1800)  40  Mo.  App.  458. 
(Here  the  delinquent  was  the  foreman  of  a 
section  crew,  and  the  decision  as  to  such  a 
functionary  is  perhaps  not  one  which  would  re- 
ceive approval  in  all  courts.  It  must  be  sus- 
tained. If  at  all,  on  the  same  ground  as  that 
suggested  for  the  similar  decision  as  locomotive 
engineer,  In  the  preceding  subdivision.) 

Unless  It  is  a  part  of  the  duty  of  the  train- 
men themselves  to  make  the  adjustment  of  the 
brake-rods  of  a  railway  car,  an  Improper  ad- 
justment is  as  much  a  breach  of  the  nondele- 
gable duty  to  keep  the  appliance  in  safe  condi- 
tion as  if  some  part  of  it  was  defective  In  char- 
acter or  wanting.  Woods  v.  Long  Island  R. 
Co.  (1809)  150  N.  Y.  546,  54  N.  E.  1095,  Af- 
arming  (1806)  11  App.  Div.  16,  42  N.  Y.  Supp. 
140. 

17.  Defects  in  other  vehicles. 

Boelter  v.  Ross  Lumber  Co.  (1800)  103  Wis. 
324,  70  N.  W.  243  (foreman  permitted  use  of 
wagon  reported  to  be  unsafe). 
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18.  Defective  boilers. 

See  also  III.  d,  11,  supra. 

Mitchell  v.  Robinson  (1881)  80  Ind.  281, 
41  Am.  Rep.  812  (defective  boiler  exploded). 

10.  Defective  hoisting  apparatus* 

Corcoran  v.  Holbrook  (1875)  50  N.  Y.  517, 
17  Am.  Rep.  360  (mill-owner  was  held  liable 
for  the  negligence  of  his  general  agent  in  omit- 
ting to  repair  a  chain  by  which  an  elevator  was 
raised  and  lowered,  after  he  had  been  notified 
that  the  apparatus  was  in  a  dangerous  condi- 
tion) ;  Union  P.  R.  Co.  v.  Fray  (1800)  43  Kan. 
750,  23  Pac.  1030  (foreman  In  charge  of  der- 
rick failed  to  keep  it  in  safe  condition). 

In  Courtney  v.  Cornell  (1883)  17  Jones  ft  S. 
286,  the  majority  of  the  court  held  that  the 
owner  of  a  derrick  was  liable  for  the  negligence 
of  his  foreman  in  beginning  work  with  a  der- 
rick, the  rigging  of  which  was  defective,  owing 
to  the  fact  that  the  ropes  had  been  stretched  by 
a  rain  which  fell  during  the  night  before  the  ac- 
cident. Sedgwick  dissented  on  a  ground  which 
would  probably  be  now  deemed  controlling  in 
New  York  (see  VI.  infra),  viz.,  that  the  plaintiff 
"accepted  the  risk  that  would  be  Involved  in 
arranging  the  derrick  and  its  several  attach- 
ments, from  occasion  to  occasion." 

20.  Defective  adjustment  of  the  parts  of  ma- 
chinery. 

Elngartner  v.  Illinois  Steel  Co.  (1806)  04  Wis. 
70,  34  L.  R.  A.  503,  68  N.  W.  664  (oiler  was  In- 
jured through  the  negligence  of  a  carpenter 
gang,  whose  duty  it  was  to  replace  planks  about 
a  machine  called  the  "bloom  rolls,"  after  their 
removal  for  the  purpose  of  attaching  new  rolls)  ; 
Monmouth  Mln.  ft  Mfg.  Co.  v.  Erllng  (1804)  148 
111.  521,  36  N.  E.  117,  Affirming  (1802)  45  III. 
App.  411  (employer  Is  not  relieved  from  liabil- 
ity for  Injuries  to  an  employee  caused  by  the 
sudden  starting  of  machinery  due  to  the  absence 
of  a  nut  from  an  eyebolt  used  to  hold  a  lever  In 
place  to  keep  the  machinery  stationary,  where 
the  nut  had  been  gone  for  several  weeks,  by 
the  fact  that  another  employee  having  charge 
of  the  machinery  knew  of  such  defect,  and  did 
not  report  It  or  see  that  It  was  repaired). 

21.  Other  defects  in  machinery. 

Fox  v.  Le  Comte  (1806)  2  App.  Div.  61,  37 
N.  Y.  Supp.  316  (power  press  so  defective  that 
It  moved  without  pressure  on  the  treadle)  ; 
Carter  v.  Oliver  Oil  Co.  (1801)  34  S.  C.  211,  13 
S.  B;.  410  (servant  whose  duty  it  is  to  repair 
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tions,  submitted  the  questions  si  issue  to 
the  jury,  and  it  could  not  have  found 
against  the  appellant  except  upon  the  idea 
that  Gayle  applied  the  brakes  to  the  wheels 
of  the  ear,  thus  causing  a  sudden  stop,  and 
•consequently  threw  the  deceased  therefrom, 
which  resulted  in  the  loss  of  his  life. 

Counsel  for  appellant  urge  in  argument 
that,  when  a  superior  is  engaged  with  an  in- 
ferior servant  in  performing  services  or- 
dinarily performed  by  the  latter,  he  becomes 
a  fellow  servant,  and  the  master  is  not  lia- 
ble for  his  negligence;  that  the  same  person 
may  in  some  things  be  a  superior,  and  in 
others  a  fellow  servant,  and  in  the  latter 
■event  the  master  is  not  liable  for  injuries 
caused  by  his  negligence.  If  the  principle 
•contended  for  by  counsel  is  conceded  to  be 
correct,  still  it  has  no  application  to  this 
The  section  foreman,  Gayle,  directed 


the  movements  of  his  force.  He  determined 
when  the  car  should  be  placed  upon  the 
track  and  the  place  where  it  should  be 
stopped.  His  duty  placed  him  on  the  car, 
where  he  was  when  this  accident  occurred; 
and,  furthermore,  it  was  his  duty  to  manage 
and  control  the  brakes.  He  was  not  per. 
forming  the  duty  of  one  of  the  section  men 
in  manipulating  the  brakes  on  the  car,  thus 
controlling  its  movements,  but  was  perform- 
ing the  duty  imposed  upon  him  by  reason 
of  the  fact  that  he  was  foreman  of  the  crew, 
directing  and  controlling  their  movements, 
as  well  as  the  car.  He  controlled  the  brakes 
on  that  car  as  an  engineer  upon  a  locomo- 
tive engine  does  the  air  brakes  upon  a  train. 
While  it  is  not  done  by  steam,  as  in  the 
former  case,  he  supplied  the  force  which 
applied  the  brakes  to  the  wheels  of  the  car. 
When  a  fireman  is  present  performing  his 


sack*  which  are  dangerous  to  use  when  torn 
held  to  be  a  vice  principal  at  regards  another 
-servant,  who  handle*  them  In  operating  a  ma- 
•chine) ;  Swift  A  Co.  v.  Short  (1899)  84  C.  C.  A. 
646,  92  Fed.  667  (act  of  a  fellow  servant  of  a 
person  Injured  hy  the  flying  of  a  shoe  forming 
part  of  a  clutch  from  a  rapidly  revolving  wheel, 
4n  wiring  the  shoe  to  make  it  safe  after  It  is 
•cracked,  held  to  be  the  act  of  the  master)  ; 
Jaques  v.  Great  Falls  Mfg.  Co.  (1891)  66  N.  H. 
482,  13  L.  R.  A.  824,  22  Atl.  662  (employee  11a- 
tie  for  an  Injury  received  by  a  weaver  In  conse- 
•qoence  of  the  unskilful  manner  In  which  the 
loom  bad  been  repaired  by  the  mechanic  to  whom 
the  duty  of  repairing  had  been  assigned). 

An  injury  received  by  one  servant  through  the 
failure  of  another  servant  to  keep  the  brake 
•of  a  hoisting  apparatus  in  repair  would  be 
regarded  as  due  to  the  negligence  of  a  vice  prtn- 
•dpaL  But  If  the  Injury  Is  received  by  the  neg- 
ligence of  the  second  servant  in  releasing  the 
brake,  while  taking  an  active  part  In  the  work- 
tag  of  the  apparatus,  the  negligence  is  that  of 
a  mere  fellow  servant.  Fox  v.  Spring  Lake 
Iron  Co.  (1891)  89  Mich.  387,  50  N.  W.  872. 

Other  authorities  for  the  general  principle  are 
the  following:  Wells  v.  Coe  (1886)  9  Colo. 
159,  11  Pac.  60 ;  Denver  Tramway  Co.  v.  Crum- 
•fcaaffh  (1897)  23  Colo.  363,  48  Pac.  603;  Mon- 
mouth Mln.  A  Mfg.  Co.  v.  Erllng  (1894)  148  111. 
521,  36  N.  B.  117 ;  Norton  v.  Volzke  (1895)  158 
IIL  402,  41  X.  B.  1085 ;  Pullman  Palace  Car  Co. 
v.  Laack  (1892)  143  111.  242,  IS  L.  R.  A.  215, 
32   N.   E.   285;   Tudor   Iron   Works  v.   Weber 

(1889)  81  111.  App.  306;  Atchison,  T.  A  S.  F. 
R.  Co.  v.  McKee  (1887)  37  Kan.  592,  15  Pac. 
•484;  Ijawrence  v.  Hagemeyer  A  Co.  (1892)  93 
Xy.  591,  20  S.  W.  704 ;  Shanny  v.  Androscoggin 
Hills  (1876)  66  Me.  420;  Rice  v.  King  Philip 
Mills  (1887)  144  Mass.  229,  59  Am.  Rep.  SO, 
U  N.  E.  101;  Fox  v.  Spring  Lake  Iron  Co. 
(1891)  89  Mich.  887,  60  N.  W.  872;  Roux  v. 
Blodgett  A  D.  Lumber  Co.  (1893)  94  Mich.  607, 
54  N.  W.  492 ;  Sadowskl  v.  Michigan  Car  Co. 

(1890)  84  Mich.  100,  47  N.  W.  598;  Anderson 
v.  Michigan  C.  R.  Co.*  (1895)  107  Mich.  591,  65 

N.  W.  585 ;  Bridges  v.  St  Louis,  I.  M.  A,  S.  R. 
-Ob.   (1879)   6  Mo.  App.  392;  Dutzl  v.  Gelsel 

(1886)  23  Mo.  App.  676 ;  Benzlng  v.  Stelnway 

(1886)  101  N.  Y.  647,  5  N.  B.  449 ;  Ballard  v. 
Hitchcock  Mfg.  Co.  (1893)  71  Hun,  582,  24  N. 
T.  Supp.  1101;  Strauss  v.  Haberman  Mfg.  Co. 

(1897)    23  App.  Div.  1,  48  N.  Y.  Supp.  425; 

•Oalasso  v.  National  S.  S.  Co.  (1898)  27  App. 
Div.  169,  50  N.  Y.  Supp.  417,  Rehearing  denied 
tn  28  App.  Div.  624,  51  N.  Y.  Supp.  136 ;  Carter 
v.  Oliver  Oil  Co.  (1891)  34  S.  C.  211,  13  S.  B. 
419 ;  Houston  A  T.  C.  R.  Co.  v.  Marcel  lea  (1883) 
99  Tex.  384;  Fordyce  v.  Culver  (1893)  2  Tex. 
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Civ.  App.  669,  22  S.  W.  287 ;  Chapman  v.  South- 
ern P.  Co.  (1896)  12  Utah,  30,  41  Pac.  551 
(employee  charged  with  the  direction  of  work 
In  the  absence  of  a  foreman,  and  with  the  duty 
of  repairing  machinery  when  needed,  not  a  fel- 
low servant  of  another  employee  so  far  as  his 
duty  to  make  repairs  Is  concerned);  Mackey  v. 
Baltimore  A  P.  B.  Co.  (1890)  8  Mackey,  282. 

The  breach  of  the  duty  to  keep  an  instrumen- 
tality in  safe  condition  may  obviously  be  com- 
mitted, not  only  by  falling  to  repair  it,  but  by 
removing  from  it  some  essential  part,  the  want 
of  which  renders  It  dangerous  in  use.  Brown- 
ing v.  Wabash  Western  B.  Co.  (1894)  124  Mo. 
55,  24  S.  W.  731,  Affirmed  In  27  S.  W.  644  (en- 
gineer killed  owing  to  the  removal  of  brakestaffls 
by  a  roadmaster). 

It  should  be  observed  that  as  soon  as  the 
superior  employee,  who  Is  responsible  for  the 
repairs,  has  given  orders  to  have  them  executed, 
any  servant  who  knows  of  the  dangerous  condi- 
tion, and  goes  to  work  of  his  own  motion  before 
the  repairs  are  completed,  does  so  at  his  own 
risk.  Schuls  v.  Bote  (1896)  149  N.  Y.  132, 
43  N.  E.  420,  Reversing  (1894)  8  Misc.  683,  28 
N.  Y.  Supp.  1147.  The  explanation  of  the  case 
in  Galasso  v.  National  S.  S.  Co.  (1898)  27  App. 
Div.  169,  50  N.  Y.  Supp.  417,  seems  to  be  based 
on  a  misapprehension  as  to  its  actual  scope. 

e.  Difference  between  the  estent  of  a  master's 
responsibility  for  original  supply  and  subse- 
quent maintenance. 

In  a  recent  note  the  discussion  of  the  ques- 
tion whether  general  managers  axe  vice  princi- 
pals necessitated  an  examination  of  the  deci- 
sions which  are  based  upon  the  theory  that  the 
duty  of  original  supply  is  absolute  and  personal, 
while  the  duty  of  maintenance  Is  delegable. 
See  note  to  O'Nell  v.  Great  Northern  R.  Co. 
(1900;  Minn.)  51  L.  R.  A.  pp.  564  et  seq.  But 
It  will  not  be  out  of  place  to  quote  here  a  few 
Judicial  statements  which,  as  bringing  out  clear- 
ly the  antagonism  between  this  theory  and  the 
one  explained  In  the  last  section,  are  pertinent 
for  the  purposes  of  the  present  Investigation. 
That  the  opposite?  theories  like  so  many  others 
which  produce  a  conflict  In  this  branch  of  law, 
rest  upon  premises  which  Imply  essentially  Ir- 
reconcilable views  as  to  the  extent  of  the  ob- 
ligations which  should  be  Imposed  upon  the 
master.  Is  clearly  shown  by  the  extracts  from 
the  two  Vermont  cases  following. 

In  Hard  v.  Vermont  A  C.  R.  Co.  (1860)  32 
Vt.  473,  the  court,  in  discussing  the  contention 
of  defendant's  counsel,  said :  "It  is  Insisted 
that  there  Is  'an  Implied  warranty  on  the  part  of 
the  principal  of  the  soundness  of  the  machinery 
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duties  on  the  engine  by  supplying  it  with 
fuel,  thus  generating  the  steam  which  pro- 
pels the  engine,  and  makes  it  possible  for 
the  engineer  to  control  the  movement  of  the 
train  by  applying  the  brakes,  the  relation 
of  fellow  servant  does  not  exist  between 
them,  and,  if  the  engineer  should  negligently 
apply  the  brakes,  and  cause  the  train  to 
give  a  sudden  movement,  throwing  the  fire- 
man from  the  engine,  certainly  no  one  would 
contend  that  the  master  was  not  responsi- 
ble for  the  negligent  act  of  the  engineer. 
In  such  case  he  is  not  the  fellow  servant  of 
the  fireman;  neither  was  the  foreman  of 
the  section  crew  the  fellow  servant  of  the 
deceased. 

Counsel  for  appellant  cite  the  case  of 
Gann  v.  Nashville,  0.  d  8t.  L.  R.  Co.  101 
Tenn.  380,  47  S.  W.  493,  in  support  of  their 
position.    That  is  a  case  of  the  Tennessee 


supreme  court,  which  recognizes  that  the 
foreman  of  a  section  crew  is  not  the  fellow 
servant  of  the  section  men.  The  facts  of 
that  case  were  substantially  the  same  as  in 
this  case,  and  the  court  there  held  that, 
although  the  foreman  was  not  the  fellow 
servant  of  the  section  men,  still,  as  he  was 
performing  a  service  ordinarily  performed 
by  section  men,  he  became  a  fellow  servant. 
The  facts  of  that  case  show  that  it  was  the 
duty  of  the  foreman  to  manipulate  the 
brakes  of  the  hand  car,  and  control  its  move- 
ments, as  well  as  direct  the  men  in  charge 
of  it.  We  fail  to  understand,  in  view  of 
those  facts,  how  the  court  concluded  that 
the  section  foreman  was  performing  a  serv- 
ice ordinarily  performed  by  one  of  the  in- 
ferior servants.  Under  the  facts  of  that 
case  the  court,  in  our  opinion  erroneously, 
reached    the   conclusion   that   the   foreman 


which  he  puts  into  the  hands  of  his  servants, 
so  far  as  any  unsoundness  therein  may  be  dis- 
covered by  the  exercise  of  proper  care  and  dili- 
gence.' This  rule  Is  undoubtedly  correct,  as  we 
have,  already  seen,  and  as  is  shown  by  the  au- 
thorities cited  in  support  of  it.  But  this  is 
true  only  of  the  state  and  condition  of  the  ma- 
chinery at  the  time  it  is  put  into  the  hands  of 
the  servant.  The  principal  does  not  warrant 
that  the  servsnts  shall  faithfully  discharge 
their  duty  In  keeping  the  machinery  in  Its  orig- 
inal safe  condition.  To  establish  this  principle 
would  be  to  abrogate  the  rule  and  make  the 
principal  the  warrantor  of  the  faithfulness  of 
all  the  servants." 

In  Davis  v.  Central  Vermont  R.  Co.  (1882) 
66  Vt.  84,  45  Am.  Rep.  500,  the  court  re- 
marked that,  when  the  above  decision  was  ren- 
dered "the  liability  of  the  master  was  held  to  be 
dependent  upon  whether  the  servant  whose  neg- 
ligence caused  the  Injury  and  the  servant  In- 
jured were  fellow  servants  In  a  common  employ- 
ment or  work,"  and  proceeded  thus:  "Making 
this  the  test  for  determining  the  master's  liabil- 
ity, and  the  reasoning  and  conclusions  of  the 
late  Chief  Justice  Plerpoint  are  unanswerable. 
But  this  test,  while  determinative  in  a  great 
number  of  cases,  as  we  have  seen,  has  been 
abandoned  both  in  England  and  In  this  country, 
and  In  lieu  thereof  the  master's  liability  has 
been  made  to  rest  upon  whether  the  negligence 
arose  in  the  performance  of  a  duty  for  the  care- 
ful discharge  of  which  he  became  responsible 
when  he  assumed  the  relation  of  master  to  the 
Injured  servant.  On  the  principles  which  we 
think  furnish  the  true  ground  upon  which  the 
master's  liability  rests,  and  on  the  American 
application  of  them,  the  charge  of  the  county 
court  in  the  particulars  to  which  exceptions 
were  taken  contains  no  error.  The  American 
doctrine  holding  the  master  liable  for  the  neg- 
ligence of  his  servant  while  discharging  a  duty 
which  the  master  owes  to  a  general  workman 
is  more  consonant  with  reason  and  the  general 
safety  of  the  traveling  public  than  the  English 
doctrine  announced  In  Wilson  v.  Merry  (18G8) 
L.  R.  1  H.  L.  Sc.  App.  Cas.  326,  10  L.  T.  N.  8. 
80." 

In  Howd  v.  Mississippi  C.  R.  Co.  (1874)  50 
Miss.  178,  the  court  said :  "A  railroad  com- 
pany Is  bound,  in  the  original  construction  of  its 
road  and  appurtenances,  to  make  it  reasonably 
secure  for  the  safe  transportation  of  trains  upon 
It,  and  also  to  keep  the  track  in  repair.  In  or- 
der to  discharge  the  latter  duty  the  corporation 
must  employ  suitable  persons,  and  supply  them 
with  needful  material  to  make  repairs;  and 
should  also,  through  Its  agent  or  agents,  have  a 
supervision  over  the  road.  In  order  to  hold  the 
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company  responsible  to  an  employee  (as  a  con- 
ductor on  Its  train)  for  injuries  sustained  be- 
cause of  the  road  or  Its  appurtenances  being? 
out  of  repair,  it  must  be  shown  that  the  com- 
pany Is  In  default  in  Its  duty,  either  by  the  se- 
lection of  Incompetent  servants  or  an  insuffi- 
cient number  to  do  the  work,  or  failure  to  fur- 
Dish  proper  material,  or  that  the  company  had 
notice  of  the  bad  condition  of  the  road,  or  is> 
chargeable  with  negligence  for  not  knowing. 
The  corporation  will  have  done  all  that  could  be> 
reasonably  required  of  It,  when  it  exercised  cir- 
cumspection and  prudence  in  appointing  em- 
ployees to  observe  the  road,  make  the  repairs,, 
and  when  It  put  at  their  disposal  suitable  ma- 
terial for  the  work  ;  and  when  It  caused  suitable 
supervision  to  be  had  over  these." 

In  Wilson  v.  Merry  (1868)  1  L.R.  8c  App.  Cas. 
326,  10  L.  T.  N.  S.  30,  Lord  Colonsay  said :  "1 
think  that  there  are  duties  incumbent  on  mas- 
ters with  reference  to  the  safety  of  laborers  in 
mines  and  factories,  on  the  fulfilment  of  which* 
the  laborers  are  entitled  to  rely,  and  for  the  fail- 
ure In  which  the  master  may  be  responsible.'* 
But  he  concurred  In  the  actual  decision  of  the> 
House. 

f.  Duty  to  sec  that  worn-cut  or  otherwise  de- 
fective parts  of  instrumentalities  are  replace* 
by  suitable  substitutes. 

The  quality  of  the  duty  may  be  said  to  depend 
upon  the  essential  nature  of  the  operation  by 
which  the  replacement  la  effected  In  each  par- 
ticular case.  In  some  cases  that  operation  Is, 
logically  speaking,  equivalent  to  a  discharge  of 
the  function  of  supplying  a  suitable  Instrumen- 
tality. '  Under  such  circumstances  the  liability 
of  the  master  for  the  negligence  of  an  employee 
to  whom  that  function  Is  deputed  cannot  be 
consistently  denied  by  any  court  which  concede* 
the  duty  of  supply  to  be  nondelegable.  For  the 
purposes  of  this  principle  it  Is  plainly  immate- 
rial whether  the  substitution  Is  that  of  an  entire 
Instrumentality,  or  merely  one  of  Its  constitu- 
ent parts.  Lehigh  Valley  Coal  Co.  v.  Warrek 
(1808)  28  C.  C.  A.  540,  56  U.  8.  App.  437,  84 
Fed.  866  (blocks  furnished  for  checking  the 
speed  of  coal  cars  were  defective  to  the  knowl- 
edge of  the  superintendent)  ;  Mulvey  v.  Rhode 
Island  Locomotive  Works  (1883)  14  R.  I.  204 
(superintendent  had  notice  that  an  elevator 
chain  was  defective,  but  failed  to  furnish  a  new 
one). 

A  machine  may  be  so  constructed,  and  its  op- 
eration may  be  such,  as  to  call  for  a  frequent 
replacement  of  one  or  more  of  Its  constituent 
parts.  Such  parts  when  adjusted  in  the  ma- 
chine become  as  much  a  part  of  it  as  If  Includes) 
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was  performing  a  service  ordinarily  per- 
formed by  a  fellow  servant.  In  that  as  in 
this  case  he  was  performing  a  duty  which 
was  imposed  upon  him  by  reason  of  the  fact 
that  he  had  charge  of  the  force  and  of  the 
hand  car,  the  brakes  of  which  it  was  his  pe- 
culiar duty  to  manipulate.  In  the  case  of 
Illinois  C.  R.  Co.  v.  Coleman,  22  Ky.  L.  Rep. 
878,  59  S.  W.  13,  this  court  held  that  a 
yard  master  was  not  a  fellow  servant  of 
one  of  the  servants  employed  in  the  yard 
when  he  was  assisting  that  servant  in  the 
manipulation  of  car  couplings. 

It  is  urged  that  the  deceased  was  negli% 
gent  in  not  supporting  himself  by  holding  to 
the  lever  on  the  car  while  it  was  traveling 
•t  the  rate  of  speed  it  was  when  the  acci- 
dent happened.  The  testimony  offered  by 
the  defendant  tends  to  show  that  he  was 
not  thus  supporting  himself.    In  our  opin- 


ion, instead  of  that  testimony  aiding  the  de- 
fendant, it  had  the  contrary  effect.  If  he 
was  standing  upon  the  hand  car  without  any 
support,  then  the  greater  reason  why  the 
section  foreman  should  not  have  applied  the 
brakes  to  the  car  so  as  to  suddenly  check  its 
speed.  The  foreman  could  see  his  position, 
and  must  have  known  the  peril  in  which  he 
would  be  placed  if  the  car  was  suddenly 
checked.  According  to  the  testimony  of  all 
the  witnesses  in  this  case,  there  was  no  oc- 
casion for  stopping  the  car  at  the  place 
where  the  accident  happened.  The  appel- 
lant did  not  endeavor  to  show  that  it  was 
necessary  to  apply  the  brakes  at  that  place, 
except  in  an  effort  to  protect  the  deceased 
when  he  was  discovered  falling  from  the  car. 
The  instructions  which  the  court  gave  the 
jury  were  more  favorable  to  the  defendant 
than  it  was  entitled  to  receive.    Under  them 


In  the  original  construction,  and  a  defect  in  one 
of  them  is  a  defect  in  the  machine.  The  duty 
of  seeing  that  such  parts  are  not  defective  Is  one 
Incumbent  on  the  master.  It  is  not  a  matter  of 
ordinary  repair  from  day  to  day,  which  may  be 
intrusted  to  a  servant.  The  defendant  could  not, 
therefore,  avoid  responsibility  by  delegating  this 
duty  to  persons  whom  It  believed  to  be  competent, 
and  who  in  fact  were  competent  to  perform  it.  If 
the  injury  to  the  plaintiff  was  due  to  a  defect  in 
the  punch,  which  might  have  been  discovered  by 
the  exercise  of  reasonable  care  on  their  part,  but 
was  not,  the  defendant  Is  liable  for  their  neg- 
ligence. Toy  v.  United  States  Cartridge  Co. 
(1893)  159  Mass.  313,  34  N.  E.  461.  See  also 
the  quotation  from  the  opinion  in  Moynihan  v. 
Hill  Co.  (1888)  146  Masa  586,  16  N.  B.  574,  as 
given  in  VII.  b,  infra. 

Upon  general  principles,  It  would  seem  that 
that  species  of  replacement  which  would  be  ln- 
tident  to  the  preparation  of  instrumentalities 
at  part  of  the  work,  or  to  any  of  the  other  op- 
erations discussed  in  VI.  infra,  would  not  con- 
■titnte  the  exercise  of  a  nondelegable  function ; 
but  no  case  is  known  to  the  writer  In  which  this 
precise  point  has  been  considered. 

The  control  of  the  repairs  is  deemed  to  be 
rather  with  those  who  are  to  provide  the  appa- 
ratus than  with  those  who  are  to  work  with  it, 
where  the  means  of  replacing  defective  parts 
ire  not  supplied  to  the  person  in  charge  of  it 
■mil  he  asks  for  what  Is  needed.  Daley  v.  Bos- 
ton ft  A.  R.  Co.  (1888)  147  Mass.  101,  16  N.  B. 
690. 

In  other  cases  the  operation  of  replacement  Is 
•nociated  with  the  function  of  maintenance,  in 
that  substitution  represents  the  most  appropri- 
ate, as  possibly  the  only  available,  method  by 
which  a  defective  Instrumentality  can  be  pre- 
vented from  falling  below  the  legal  standard  of 
safety.  So  fur,  therefore,  as  the  doctrine  that 
this  function  Is  one  pertaining  to  the  absolute 
obligations  of  the  master  is  not  limited  by  the 
principle  explained  In  V.  j.,  and  VII.,  infra,  it 
it  clear  that  the  master  must  answer  for  the 
negligence  of  all  employees  whose  duty  It  Is  to 
see  that  the  Instrumentalities  or  their  parts  are 
renewed,  whenever  this  Is  the  course  which  a 
prudent  man  would  adopt  under  the  circumstan- 
ces. See,  for  example,  Houston  &  T.  C.  R.  Co. 
?.  Dunham  (1878)  49  Tex.  181  (railroad  com- 
pany held  liable  for  an  injury  to  a  brakeman  re- 
tailing from  failure  of  the  roadmaster  and  sec- 
tion men  to  replace  rotten  ties  with  sound  ones) . 

g.  Duty  to  fvrnUh  proper  medical  treatment  to 
nick  or  injured  servants, 

A  shipowner  cannot  escape  liability  for  the 
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negligence  of  the  captain  of  a  ship  in  falling  to 
follow  the  advice  of  a  physician  as  to  the  proper 
treatment  of  a  member  of  the  crew  who  is  In- 
jured in  the  course  of  his  employment.     Scarff 

v.  Metcalf  (1887)  107  N.  Y.  211,  13  N.  B.  796. 

i 

h.  Duty  to  hire  suitable  servants. 

In  the  nature  of  the  case  this  duty  must  be 
regarded  as  one  which,  for  the  purpose  of  prac- 
tical litigation,  has  relation  solely  to  original 
supply  or  replacement.     The  maintenance  of  a 
human  being  In  a  condition  of  efficiency  is  not  a 
function  which  can  be  viewed  as  the  subject- 
matter  of  an  obligation  in  the  same  sense  as 
that  which  is  contemplated  by  the  law  where  un- 
intelligent agencies  of  work  are  concerned.     To> 
make  out  a  certain  parallelism  between  the  two* 
cases  would  doubtless  be  possible,  but  the  analo- 
gies evolved  by  such  an  investigation  would  be> 
of  merely  scholastic  Interest.     For  example,  it- 
may  fairly  enough  be  maintained  that  a  master 
who,  instead  of  resorting  to  the  customary  rem- 
edies of  dismissal,  suspension,  or  change  of  work, 
where    a    servant    has    become    so    incapable, 
through  bodily  or  mental  infirmities,  as  to  en- 
danger the  safety  of  his  colaborers,  retains  him 
In  the  same  employment,  is  subject  to  the  duty 
of  seeing  that  everything  Is  done  that  can  rea- 
sonably  be   done   under  the  circumstances   to 
bring  him  back  to  health  and  vigor  by  appropri- 
ate treatment.     Rut  the  writer  is  not  aware 
that  the  enforcement  of  such  a  duty  has  ever 
been  discussed.     The  obligation  of  the  master 
to  provide  medical  treatment  for  a  sick  or  In- 
jured servant  has  never  been  viewed  as  one  cre- 
ating legal  rights  In  favor  of  coservants.    The 
only  absolute  obligation,  therefore,  to  which  It 
is  necessary  to  advert  In  the  present  connection 
is  that  of  "exercising  proper  diligence  in  the 
employment  of  reasonably  safe  and  competent 
men  to  perform  their  respective  duties."     North- 
ern P.  R.  Co.  v.  Peterson  (1896)  162  U.  8.  346, 
40  L.  ed.  994,  16  Sup.  Ct.  Rep.  843. 

There  is  complete  unanimity  as  to  the  doc- 
trine that  the  negligence  of  one  who  represents 
the  employer  In  hiring  and  discharging  men  is 
chargeable  to  the  employer.  Oleeon  v.  Andrews 
(1897)  168  Mass.  261,  47  N.  E.  90 ;  Bosworth  v. 
Rogers  (1897)  27  C.  C.  A.  385,  53  U.  S.  App. 
620,  82  Fed.  975 ;  Baltimore  ft  O.  R.  Co.  v.  Hen- 
thorne  (1896)  19  C.  C.  A.  623,  43  U.  S.  App. 
113,  73  Fed.  634  ;  Walker  v.  Boiling  (1853)  22 
Ala.  294  ;  Tyson  v.  South  ft  North  Ala.  R.  Co. 
(1878)  61  Ala.  554,  32  Am.  Rep.  8;  Matthews 
v.  Bull  (1897;  Cai.)  47  Pac.  773;  Murphy  v. 
Hughes  (1898)  1  Penn.  (Del.)  250.  40  Atl.  187; 
Justice  v.  Pennsylvania  Co.  (1892)  130  Ind. 
321,  30  N.  E.  303;  Quincy  Mln.  Co.  v.  Kitte 
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the  plaintiff  could  only  recover  compensa- 
tory damages  by  showing  gross  negligence. 
The  administratrix  was  entitled  to  compen- 
satory damages  if  the  death  resulted  from 
negligence,  and  to  punitive  damages  if  it 
was  the  result  of  gross  negligence.  Section 
6,  chap.  1,  Ky.  Stat.  There  are  many  deci- 
sions of  this  court  to  that  effect.  It  is  only 
by  virtue  of  the  Constitution  and  the  stat- 
ute that  there  can  be  a  recovery  of  damages 
for  the  loss  of  life  occasioned  by  negligence. 
If  the  accident  had  not  resulted  in  Josey's 
death,  and  he  had  sustained  injuries  there- 
by, he  could  have  maintained  his  action  by 
showing  that  it  was  the  result  of  gross  neg- 


ligence. This  peculiar  condition  of  the  law 
results  from  the  facts  that  the  right  of  ac- 
tion for  the  loss  of  life  is  given  by  the  Con- 
stitution  and  statute,  and  the  other  right  to 
recover  for  injuries  exists  at  common  law. 

Counsel  urge  that  the  case  should  be  re- 
versed because  of  objectionable  argument 
or  language  employed  by  counsel  for  appel- 
lee on  the  argument  of  the  ease  before  the 
jury.  The  bill  of  exceptions  does  not  even 
show  what  counsel  said  in  arguing  the  case 
before  the  jury;  hence  there  is  nothing  for 
the  court  to  consider  in  respect  to  that  mat* 
ter. 

The  judgment  i$  affirmed. 


(1870)   42  Mich.  84,  8  N.  W.  240;  Brown  v. 
Gilchrist    (1890)    80  Mich.  56,  45  N.  W.  82; 
Brown  v.  Winona  A  St.  P.  R.  Co.   (1880)   27 
Minn.  162,  88  Am.  Rep.  285,  6  N.  W.  484;  Har- 
per v.  Indianapolis  A  St.  L.  R.  Co.  (1871)  47 
Mo.  507,  4  Am.  Rep.  853 ;  Mann  v.  Delaware  A 
H.  Canal  Co.   (1883)  01  N.  Y.  495  (conductor 
pat  a  man  on  the  list  of  extra  brakemen,  with- 
out any  Inquiry  as  to  his  qualifications,  or  in- 
structing him  as  to  the  rules  of  the  company)  ; 
O'Laughlln  v.  New  York  C.  A  H.   R.   R.   Co. 
(1887)  27  N.  Y.  Week.  Dig.  109,  9  N.  Y.  S.  R. 
884,  Affirmed  in  (1889)  113  N.  Y.  623,  20  N.  B. 
.876;   Sullivan  v.   Metropolitan  Street  R.   Co. 
41900)   58  App.  Dlv.  89,  65  N.  Y.  Supp.  842 
•< special  point  raised  was  that  the  delinquent 
•went  beyond  the  scope  of  his  proper  duties)  ; 
{Frailer  v.  Pennsylvania  R.  Co.  (1860)  88  Pa. 
104,  80  Am.  Dec.  467 ;  Texas  Mexican  R.  Co.  v. 
*Whltmore    (1888)    58   Tex.    276    (foreman   of 
(bridge  gang  knew  that  engineer  of  pile  driver 
was  incompetent). 

The  New  York  cases  cited  above  are  in  accord 
with  the  decision  of  the  supreme  court  In  Wright 
▼.  New  York  C.  R.  Co.  (1858)  28  Barb.  80,  which 
was  not  explicitly  concurred  in  as  to  this  point 
by  the  court  of  appeals,  where  it  was  observed 
([1862]  25  N.  Y.  562)  that  the  responsibility 
of  the  master  was  a  debatable  question  on  the 
evidence  that  there  was  declared  to  be  at  all 
events  no  negligence  as  regards  the  selection  of 
the  delinquent  servant.  These  decisions  may  be 
regarded  as  having  discredited  Kldwell  v.  Hous- 
ton A  G.  N.  R.  Co.  (1877)  8  Woods,  313,  Fed. 
Cas.  No.  7,757,  where.  In  discussing  a  conten- 
tion of  plalntilTs  counsel  that  the  averment  in 
the  petition,  charging  that  the  "master  mechanic 
was  advised  of  the  habitual  negligence  and  gen- 
eral bad  habits  of  said  car  Inspector,  and  that 
he  failed  and  refused  to  discharge  him/'  takes 
this  case  out  of  the  general  rule,  as  being  equiva- 
lent to  a  charge  that  the  company  had  employed 
an  unskilful  or  Incompetent  car  inspector,  the 
court  said:  "The  charge,  thus  vaguely  made, 
seems  to  me  only  to  amount  to  a  charge  of  neg- 
ligence on  the  part  of  the  master  mechanic  in 
not  reporting  the  character  of  the  car  inspector 
to«the  officers  of  the  company,  and  does  not, 
therefore,  constitute  an  exception  to  the  general 
rule  that  a  railroad  company  Is  not  liable  to  one 
of  its  employees  for  the  mere  negligence  of  an- 
other employee.  It  does  not  appear  that  the 
master  machinist  was  anything  more  than  a 
fellow  servant  of  the  car  Inspector  and  the 
plaintiff,  without  the  power  of  appointment  or 
removal.  Under  these  circumstances  the  defend- 
ant company  could  not  be  made  liable." 

A  complaint  framed  on  the  theory  of  negli- 
gence In  retaining  an  Incompetent  servant  need 
not  contain  a  specific  averment  that  he  had  au- 
thority, by  virtue  of  his  employment,  to  do  the 
act  which  produced  the  Injury.  Gulf,  C.  A  S. 
F.  R.  Co.  v.  Pierce  (1894)  7  Tex.  Civ.  App.  597, 
25  S.  W.  1052.    The  acceptance  of  this  doctrine 
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Involves  the  consequence  that  it  Is  quite  Imma- 
terial whether  the  negligent  person  was  a  part- 
ner or  an  employee  of  the  defendant,  since  the 
servant  must  succeed  on  either  theory.  Me- 
Mahon  v.  Davidson  (1867)  12  Minn.  357,  Gil. 
232. 

Negligence  which  consists  in  transferring  per- 
sons already  in  the  service  from  duties  which 
they  are  competent  to  perform  to  duties  for 
which  they  are  unfitted  Is  deemed  to  be  a  breach 
of  the  personal  obligation  now  under  review. 
In  such  a  case  the  Inference  of  liability  follows 
Immediately  upon  proof  that  the  official  who 
made  the  transfer  was  acting  within  the  scope 
of  his  powers.  Blackman  v.  Thomson-Houston 
Electric  Co.  (1897)  102  Ga.  64,  29  S.  R.  120; 
Harper  v.  Indianapolis  A  St.  L.  R.  Co.  (1871) 

47  Mo.  567,  4  Am.  Rep.  853  (engineer  viewed  as 
a  vice  principal  In  permitting  a  fireman  to 
run  his  engine)  ;  Lyttle  v.  Chicago  A  W.  M.  R. 
Co.  (1890)  84  Mich.  289,  47  N.  W.  571  (promise 
of  yardmaster  that  a  fireman  should  not  run 
an  engine  held  to  be  binding  on  a  railway  com- 
pany. In  this  doctrine,  which  was  adopted  at 
a  very  early  stage  In  the  development  of  the 
law  of  employers'  liability,  we  find  the  first 
recognition  of  the  fact  that  there  is  a  logical  In- 
consistency involved  In  declaring  a  master  to  be 
subject  to  an  absolute  duty  and  yet  not  re- 
sponsible for  the  negligence  of  the  person  to 
whom  that  duty  has  been  delegated.  See  the 
opinion  of  Shaw,  Ch.  J.f  In  Farwell  v.  Boston 
A  W.  R.  Corp.  (1842)  4  Met  49,  88  Am.  Dec 
339. 

That  the  principle  to  which  this  fact  points 
was  applied  to  the  duty  of  hiring  suitable  serv- 
ants several  years  before  the  courts  advanced 
to  the  conception  of  a  generalisation  on  the 
same  lines,  with  respect  to  the  entire  class  of 
absolute  duties,  seems  to  have  been  a  result  of 
the  prominence  which,  from  the  very  outset,  waa 
given  to  the  conception  that  the  doctrine  of 
common  employment  is  subject  to  the  qualifica- 
tion that  the  servant,  "when  he  engages  to  run 
the  risks  of  his  service,  Including  those  arising 
from  the  negligence  of  fellow  servants,  has  a 
right  to  understand  that  the  master  has  taken 
reasonable  care  to  protect  him  from  such  risks 
by  associating  him  only  with  persons  of  ordinary 
skill  and  care."  Hutchinson  v.  York,  N.  A  B. 
R.  Co.  (1850)  5  Exch.  343,  19  L.  J.  Exch.  N.  8. 
296,  14  Jut.  837,  per  Alderson,  B.  See  note  to 
Smith  v.  St.  Louis  A  S.  F.  R.  Co.  (1889 ;  Mo.) 

48  L.  R.  A.  369. 

The  connection  between  the  doctrine  in  Its 
positive  form  and  as  a  mere  qualification  of  the 
doctrine  of  common  employment  Is  well  shown 
In  Walker  v.  Boiling  (1853)  22  Ala.  294.  There 
Phelan,  J.  (p.  814),  after  stating  the  two  doc- 
trines established  by  the  earlier  cases  to  be 
that  the  master  Is  bound  to  use  ordinary  care  In 
providing  competent  servants,  and  that  the  serv- 
ant impliedly  stipulates  to  run  the  ordinary 
risks  of  the  service,  among  which  are  to  be  con- 
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1*  It  la  the  duty  of  an  electric  covpuy 
to  warn  of  the  danger  an  employee 
who  Is  aired  to  dla*  holes,  repair  poles; 
and  to  do  other  work  on  the  ground,  and  who 
to  Its  knowledge  Is  unacquainted  with  the 
dangerous  character  of  the  work  of  a  line- 


man, upon  ordering  him  to  ascend  a  pole  and 
scrape  a  wire,  and  it  cannot  relieve  itself 
from  liability  for  injuries  caused  by  noncom- 
pliance with  such  duty  by  delegating  its  per- 
formance to  a  foreman  who  is  in  a  general 
sense  a  fellow  servant  of  the  person  injured. 
2.  A  verdict  for  f  15,000  in  favor  of  an  em- 
ployee of  an  electric  company,  who  was  badly 
injured  by  falling  from  a  pole  on  account  of 
contact  with  a  live  wire,  for  which  the  com- 
pany was  responsible,  will  not  be  set  aside 
by  the  appellate  court  as  excessive. 

(August  30,  1901.) 


sldered  acts  of  negligence  on  the  part  of  a  fel- 
low servant,  proceeded  thus:  "But  the  mas- 
ter does  not  discharge  this  duty,  or,  In  other 
words  does  not  use  due  care,  when  he  exposes 
the  servant  to  danger  by  associating  with  him 
In  a  service  of  peril  those  who  are  wanting  in 
ordinary  skill  and  prudence ;  and  If  the  master 
chooses  to  do  this,  or  his  agent  does  it,  the  for- 
mer will  be  held  accountable  and  It  is  no  excuse 
for  him  to  say,  'I  delegated  a  duty  arising  from 
the  relation  I  occupy  to  a  third  person,  who 
was  In  all  respects  competent  to  discharge  It, 
and  his  neglect  was  one  of  the  risks  which  the 
servant  took.'  T^e  answer  would  be,  that  the 
agent  must  he  regarded  as  the  master,  and  not 
as  the  servant,  so  far  as  this  duty  was  con- 
cerned. In  the  present  case  the  evidence  shows 
gross  negligence,  and  a  criminal  inattention  to 
his  duties,  on  the  part  of  the  engineer.  It  was 
the  duty  of  the  captain  to  protect  the  subordin- 
ate agents,  employed  in  the  common  business, 
from  the  probable  consequences  of  such  neglect 
by  the  prompt  discharge  of  the  person  who,  by 
his  carelessness  and  recklessness,  was  endanger- 
ing the  lives  of  all  on  board ;  and  this  duty,  as 
we  have  already  said,  devolved  upon  him,  not 
as  the  servant,  but  as  the  master,  as  the  repre- 
sentative of  the  owner.  This  duty  he  did  not 
discharge:  and  for  the  injurious  consequences 
of  this  neglect  the  owner  Is  responsible.  .  .  . 
But  an  important  inquiry  meets  us  here,  not  em- 
braced by  these  principles,  and  which  we  do  not 
And  to  be  covered  by  any  of  the  adjudicated 
cases.  It  is  this:  When  there  Is  a  general 
manager  or  superintendent  of  the  service,  with 
Inferior  agents  or  servants,  or  classes  of  agents 
or  servants,  under  him,  and  such  general  man- 
ager or  superintendent  Is  Invested  by  the  com- 
mon employer  with  the  duty  and  authority  of 
employing  and  dismissing  those  who  are  under 
him,  are  acts  of  negligence  on  the  part  of  such 
general  manager  to  be  considered  as  falling 
within  the  ordinary  risks  of  the  service,  for 
which  the  common  employer  is  not  responsible? 
And  again :  even  if  other  acts  of  negligence  will 
be  so  regarded,  are  we  so  likewise  to  regard  his 
acts  of  negligence  In  not  exercising  reasonable 
care  and  diligence  in  not  employing  competent 
Inferior  officers  and  servants,  or  in  not  dismiss- 
ing such  as  prove  Incompetent?  In  regard  to 
all  other  acts  of  negligence  on  the  part  of  the 
general  manager  or  superintendent,  I  decline  to 
express  an  opinion  until  the  case  arises.  Bat 
with  respect  to  the  last-mentioned  kind  of  neg- 
ligence, namely :  that  of  falling  to  exercise  rea- 
sonable care  in  procuring  competent  Inferior  offi- 
cers and  agents,  where  that  falls  within  the 
scope  of  his  duty,  or  in  dismissing  such  as  prove 
to  be  Incompetent, — I  must  hold  that  they  can- 
sot  be  Included  among  the  risks  for  which  the 
master  or  common  employer  shall  not  be  held 
responsible.  To  hold  otherwise  would  be,  as 
I  maintain,  to  destroy  the  valuable  general  prin- 
ciple   recognised  and    established  in    the  very 

ML.R.A. 


cases  which  have  been  quoted,  in  which  It  la 
held  to  be  the  duty  of  every  master  or  prin- 
cipal to  provide  men  of  ordinary  care  and  skill 
for  each  particular  station,  for  the  safety  and 
protection,  not  only  of  strangers,  but  of  those 
engaged  In  his  service.  This  duty  of  the  mas- 
ter Is  expressly  retained  in  the  very  cases  where 
he  Is  held  not  to  be  subject  further  than  this 
for  Injuries  which  may  result  to  one  servant 
from  the  acts  of  negligence  of  his  fellow  serv- 
ant. Whether  the  master  will  do  this  or  not  la 
no  part  of  the  ordinary  risks  of  the  service ;  he 
Is  strictly  held  to  the  performance  of  it  at  ail 
times.  ...  It  follows,  also,  that  the  law 
will  not  allow  any  shift  by  which  that  may  be 
done  Indirectly  which  cannot  be  done  directly ; 
In  other  words,  the  law  will  not  allow  a  master, 
whose  duty  it  is  to  employ  none  but  men  of 
ordinary  care  and  skill.  In  all  branches  of  the 
service,  to  devolve  the  duty  of  making  such  em- 
ployment on  his  general  manager,  who  may  be 
Irresponsible,  and  by  such  means  become  Irre- 
sponsible himself,  for  a  neglect  of  this  import- 
ant duty.  As  to  that  much,  the  general  mana- 
ger must,  upon  principle,  be  held  to  be  the  agent 
of  the  master,  not  only  to  the  world  at  large, 
but  to  his  inferior  officers  and  servants ;  and  his 
neglects  In  this  regard  will  be  the  neglects  of 
the  common  employer  even  as  to  them.'  If  he 
employs  or  retains  Incompetent  subordinates, 
the  master  will  be  responsible  for  such  an 
act  of  negligence  on  the  part  of  his  general  man- 
ager, even  to  a  person  engaged  in  the  same  serv- 
ice with  the  general  manager."  See  also  the 
comments  on  this  case  In  Tyson  v.  South  & 
North  Ala.  R.  Co.  (1878)  61  Ala.  554,  82  Am. 
Rep.  8. 

1.  Duty  to  employ  servants  sufficient  in  number 
for  the  work  in  hand. 

An  absolute  duty  which,  logically  speaking, 
may  be  connected  with  the  hiring  of  competent 
servants  or  the  institution  and  maintenance  of 
a  safe  system,  is  the  duty  of  seeing  that  the 
number  of  persons  employed  is  sufficient  to  pre- 
vent each  of  them  from  being  exposed  to  that 
class  of  risks  which  results  from  an  inadequacy 
of  the  force  available  for  the  work  in  hand. 
In  Flike  v.  Boston  *  A.  R.  Co.  (1878)  53  N.  T. 
549,  13  Am.  Rep.  545,  the  leading  case  on  this 
doctrine,  it  was  contended  by  counsel  for  defend- 
ant, (1)  that  tbe  company  was  not  liable,  be- 
cause the  agent  had.  In  fact,  employed  a  third 
brakeman  to  go  upon  this  train,  who,  by  reason 
of  oversleeping,  failed  to  get  aboard  in  time, 
and  henoe,  that  the  injury  must  be  attributed  to 
his  negligence,  and  (2)  that  such  negligence,  if 
attributable  to  the  general  agent  in  not  supply- 
ing his  place  with  another  man,  must  be  re- 
garded as  committed  while  acting  in  the  capa- 
city of  a  mere  coservant.  But  the  court  said : 
"Neither  of  these  positions  Is  tenable.  The  hir- 
ing of  a  third  brakeman  waa  only  one  of  the 
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APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  Los  Angeles 
County  in  favor  of  plaintiff  in  an  action 
brought  to  recover  damages  for  personal  in- 
juries alleged  to  have  been  caused  by  de- 
fendant's negligence.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messsrs.  Gibbon  A  Halsted  and  W.  A. 
Cheney  for  appellant. 

Messrs.  Henry  T.  Gage  and  W.  I. 
Foley,  for  respondent: 

Respondent  was  inexperienced.  Appel- 
lant owed  him  the  personal  duty  of  warning 
and  instructing  him  about  the  dangers  con- 
nected with  the  transformer  or  converter. 
Appellant's  delegation  of  the  performance 
of  this  duty  to  Surge  did  not  shift  its  lia- 
bility to  respondent  because  of  Burge's  fail- 
ure to  warn  and  instruct.  His  failure  to 
warn  and  instruct  respondent  of  the  danger 


from  the  converter  and  wires  at  the  time  of 
the  accident  was  the  failure  of  appellant  to 
perform  a  personal  duty,  and  it  is  liable  for 
negligence. 

1  Shearm.  ft  Redf.  Neg.  5th  ed.  §  206; 
Bus  well,  Personal  Injuries,  $  202;  Myhan 
v.  Louisiana  Electric  Light  d  Power  Co.  41 
La.  Ann.  964,  7  L.  R.  A.  172,  6  So.  799;  In- 
german  v.  Moore,  90  Cal.  420,  27  Pac.  306 ; 
Ryan  v.  Los  Angeles  Ice  &  Cold  Storage  Co, 
112  Cal.  244,  32  L.  R.  A.  524,  44  Pac.  471; 
Oibson  v.  Sterling  Furniture  Co.  113  Cal.  6, 
45  Pac.  5;  Verdelli  v.  Gray's  Harbor  Com- 
mercial Co.  115  Cal.  523,  47  Pac.  364;  Foley 
v.  California  Horseshoe  Co.  115  Cal.  195, 
47  Pac.  42;  Hanley  v.  California  Bridge  & 
Constr.  Co.  127  Cat  232,  47  L.  R.  A.  597, 
59  Pac.  579;  Biggins  v.  Williams,  114  Cal. 
182,  45  Pac.  1041. 

The  duty  of  appellant  to  warn  and  in- 


steps proper  to  be  taken  to  discharge  the  prin- 
cipal's duty,  which  was  to  supply  with  sufficient 
help  and  machinery,  and  properly  despatch,  the 
train  in  question,  and  this  duty  remained  to  be 
performed  although  the  hired  brakeman  failed 
to  wake  up  in  time,  or  was  sick,  or  failed  to  ap- 
pear for  any  other  reason.  It  was  negligent  for 
the  company  to  start  the  train  without  sufficient 
help.  The  acts  of  Rockefeller  [the  head  conduc- 
tor] cannot  be  divided  up,  and  a  part  of  them 
regarded  as  those  of  the  company,  and  the  other 
part  as  those  of  a  coservant  merely,  for  the  ob- 
vious reason  that  all  his  acts  constituted  but  a 
single  duty.  His  acts  are  Indivisible,  and  the 
attempt  to  create  a  distinction  in  their  charac- 
ter would  Involve  a  refinement  in  favor  of  cor- 
porate immunity  not  warranted  by  reason  or 
authority.  As  well  might  the  company  be  re- 
lieved if  the  train  was  started  without  an  en- 
gineer, or  without  brakes  or  with  a  defective  en- 
gine. The  same  duty  rested  upon  the  company, 
though  every  man  employed  had  died  or  run 
away  during  the  night,  and  if  negligent  in  dis- 
charging it,  either  by  acts  of  commission  or 
omission,  whether  In  employing  improper  help, 
or  not  enough  of  it,  or  in  not  requiring  their 
presence  upon  the  train,  it  is,  upon  every  just 
principle,  responsible  for  the  consequences.  Nor 
Is  the  company  relieved,  although  negligence 
may  be  Imputed  to  the  defaulting  brakeman. 
The  only  effect  of  that  circumstance  would  be 
to  make  the  negligence  contributory  with  the 
brakeman,  but  would  not  affect  the  liability  of 
the  company."  This  case  was  followed  In 
Booth  v.  Boston  ft  A.  R.  Co.  (1878)  73  N.  T.  38, 
29  Am.  Rep.  97  (involving  similar  facts); 
Helner  v.  Heuvelman  (1879)  13  Jones  ft  S.  88. 
See  also,  to  the  same  effect,  Boden  v.  Demwolf 
(1893)  56  Fed.  846 ;  Cheeney  v.  Ocean  S.  S.  Co. 
(1893)  92  Ga.  726,  19  S.  E.  33.  On  the  author- 
ity of  this  last  case  It  has  been  held  that  an  em- 
ployer does  not  discharge  his  full  duty  In  keep- 
ing a  place  reasonably  safe  by  giving  warnings 
of  threatened  or  impending  danger  when  the 
employee  charged  with  the  duty  of  giving  the 
warnings  Is  so  engrossed  and  busy  with  his  other 
duties  that  he  cannot  properly  and  efficiently 
give  the  necessary  warnings.  The  Pioneer 
(1397)  78  Fed.  600. 

Where  no  employee  at  all  has  been  assigned 
for  the  performance  of  a  duty  connected  with 
the  operation  of  machinery  the  master  cannot 
take  advantage  of  the  rule  that  the  neglect  of 
an  employee  who  Is  furnished  with  the  means 
and  conveniences  for  keeping  machinery  In 
proper  condition  for  safe  operation,  and  charged 
with  that  duty,  is  not  chargeable  to  the  master 
in  case  of  an  injury  to  another  employee.  Pres- 
cott  v.  J.  Ottman  Lithographing  Co.  (1897)  20 
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App.  Div.  397,  46  N.  Y.  Supp.  812  (no  oiler  ap- 
pointed for  machinery),  Distinguishing  Webber 
v.  Piper  (1888)  109  N.  Y.  496,  17  N.  E.  216,  and 
similar  cases.     See  VII.  d,  infra. 

j.  Duty  to  frame  rules  and  regulations  for  the 
conduct  of  the  business. 

All  the  American  courts  are  agreed  that  the 
duty  of  framing  such  general  rules  and  regula- 
tions as  a  prudent  man  would,  under  the  circum- 
stances, see  to  be  necessary  for  the  elimination 
of  dangers  of  certain  classes,  belongs  to  the  cat- 
egory of  those  which  the  master  cannot,  except 
at  his  peril,  assign  to  a  servant  Northern  P. 
R.  Co.  v.  Peterson  (1896)  .162  U.  S.  346,  40  L. 
ed.  994,  16  Sup.  Ct.  Rep.  843 ;  Dana  v.  New  York 
C.  ft  H.  R.  R.  Co.  (1883)  92  N.  Y.  639 ;  Sheehan 
v.  New  York  C.  ft  H.  R.  R.  Co.  (1883)  91  N.  Y. 
332;  Slater  v.  Jewett  (1881)  85  N.  Y.  61,  39 
Am.  Rep.  627 :  Ford  v.  Lake  Shore  ft  M.  S.  R. 
Co.  (1891)  124  N.  Y.  493,  12  L.  R.  A.  404.  28  N. 
E.  1101 ;  Boeworth  v.  Rogers  (1897)  27  C.  C.  A. 
385,  03  U.  S.  App.  620,  82  Fed.  975;  and  the 
cases  cited  below. 

The  earliest  suggestion  of  the  doctrine  seems 
to  be  that  reported  in  Little  Miami  R.  Co.  v. 
Stevens  (1851)  20  Ohio,  415,  where  the  Ohio 
doctrine  as  to  superior  servants  was  laid  down. 
Chief  Justice  Hitchcock  thought  that,  on  the 
facts,  the  case  might  be  decided  in  the  same 
way  without  running  counter  to  Farweil  v.  Bos- 
ton ft  W.  R.  Corp-  4  Met.  49,  38  Am.  Dec.  339, 
and  others  of  a  like  character.  He  considered 
that  the  negligence  was  really  that  of  the  com- 
pany Itself,  or  its  Immediate  agent,  the  superin- 
tendent, in  omitting  to  see  that  the  engineers 
and  conductors  of  both  trains  had  the  same  time 
cards. 

Apparently  the  same  principle  is  accepted  in 
England,  though  the  specific  authority  on  this 
point  is  less  unequivocal  than  that  for  the  non- 
delegable quality  of  the  duty  of  supplying  safe 
instrumentalities. 

In  Smith  v.  Baker  (1891)  A.  C.  825,  353,  60 
L.  J.  Q.  B.  N.  S.  683,  65  L.  T.  N.  S.  467,  55  J. 
P.  660,  Lord  Watson  laid  it  down  that  the  mas- 
ter is  "no  less  responsible  to  his  workmen  for 
personal  injuries  occasioned  by  a  defective  sys- 
tem of  using  machinery  than  for  Injuries  caused 
by  a  defect  in  the  machinery  itself."  This  re- 
mark was  made  in  a  case  tried  after  the  pas- 
sage of  the  employers*  liability  act.  But  the  au- 
thorities cited  were  the  statements  made  by 
Lord  Chelmsford  In  Bartonshill  Coal  Co.  v.  Mc- 
Gulre  (1858;  3  Macq.  H.  L.  Cas.  310,  4  Jur.  N. 
S.  773,  and  by  Lord  Wensleydaie  In  Weems  v. 
Mathleson  (1861)  4  Macq.  H.  L.  Cas.  226,  both 
decided     under     common-law     principles.     See 
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■tract  respondent  because  of  his  inexperience 
and  the  hazardous  nature  of  the  business  in 
which  he  was  employed  was  personal  to  it, 
and,  although  it  delegated  its  performance 
to  Burge,  its  personal  duty  did  not  shift 
from  it  because  of  Burge's  failure  to  warn 
and  instruct. 

1  Shearm.  &  Redf.  Neg.  §  204;  Buswell, 
Personal  Injuries,  $  202,  p.  334;  Miller  v. 
Missouri  P.  R.  Co.  109  Mo.  350,  19  S.  W. 
58:  Atlas  Engine  Works  v.  Randall,  100 
Ind.  293,  50  Am.  Rep.  798;  Dayharsh  v.  Han- 
nibal d  8U  J.  R.  Co.  103  Mo.  570,  15  S.  W. 
554;  Sail  y.  Louisville,  N.  A.  d  C.  R.  Co. 
129  Ind.  264,  28  N.  E.  183,  611;  Wolski  v. 
Knaw-Stout  d  Co.  Co.  90  Wis.  178,  63  N. 
W.  87;  HWsboro  Oil  Co.  v.  White  (Tex.  Civ. 
App.)  64  S.  W.  432;  Galveston,  H.  d  8.  A. 
R.  Co.  v.  Hughes,  22  Tex.  a  v.  App.  134,  54 
8.  W.  264;  James  v.  Rapides  Lumber  Co.  50 
La,  Ann.  717,  44  L.  R.  A.  33,  23  Sa  469; 

also  the  observations  of  Lord  Cranworth  In  Bar- 
too  ah  ill  Coal  Co.  v.  Held  (1868)  3  Macq.  H.  L. 
Cas.  266,  4  Jur.  N.  8.  767,  which  are  equally  ex- 
plicit as  to  the  master's  liability  for  an  unsafe 
system. 

It  is  the  duty  of  the  master  to  supervise,  di- 
rect, and  control  the  operation  and  management 
of  his  business  so  that  no  injury  shall  ensue  to 
his  employees  through  his  own  carelessness  or 
negligence  in  carrying  it  on,  or  else  to  furnish 
some  person  who  will  do  so,  for  whom  he  must 
stand  sponsor.  Hunn  v.  Michigan  C.  R.  Co. 
(1889)  78  Mich.  613,  7LB.A.  500,  44  N.  W. 
602. 

If,  therefore,  he  chooses  to  leave  to  an  em- 
ployee the  regulation  of  matters  which  he  ought 
to  have  provided  for  by  specific  rules,  such  em- 
ployee will  be  regarded  as  his  representative. 
Hannibal  ft  St.  J.  R.  Co.  v.  Fox  (18S4)  31  Kan. 
686,  3  Pac.  320  (car  repairer  held  entitled  to 
maintain  an  action,  where  the  company  had 
made  no  rules,  and  furnished  no  flags  as  signals, 
and  left  everything  which  concerned  the  work 
to  the  management  of  the  foreman)  ;  Pool  v. 
Southern  P.  Co.  (1899)  20  Utah,  210,  58  Pac. 
826  (similar  facts)  ;  Louisville,  B.  ft  St.  L.  Con- 
sol.  R.  Co.  v.  Hannlng  (1892)  131  Ind.  528,  81 
N.  E.  187  (foreman  of  car  repairers  did  not  set 
a  signal  flag  to  protect  a  workman — no  rules 
on  the  subject)  ;  Luebke  v.  Chicago,  M.  ft  St. 
P.  R.  Co.  (1883)  59  Wis.  127,  48  Am.  Rep.  483, 
17  N.  W.  870  (employee  not,  as  matter  of  law, 
free  from  liability  where  the  injury  was  due  to 
a  lack  of  proper  precautions,  though  the  Im- 
mediate cause  of  the  accident  was  his  obedience 
to  the  order  of  his  foreman,  a  fellow  servant,  in 
directing  him  to  work  without  seeing  that  he  was 
protected  in  some  way)  ;  Redlngton  v.  New  York, 
0.  ft  W.  R.  Co.  (1895)  84  Hun,  231,  32  N.  Y. 
8upp.  535  (no  rules  provided  for  the  loading  of 
cars  In  such  a  manner  as  to  prevent  unnecessary 
danger  to  servants  coupling  them). 

In  Tully  v.  New  York  ft  T.  S.  S.  Co.  (1896) 
10  App.  Div.  463,  42  N.  Y.  Supp.  29,  the  plain- 
tiff, owing  to  there  being  no  light  between  the 
decks  of  a  ship,  fell  into  an  uncovered  hatchway, 
and  it  was  contended.  In  behalf  of  the  defendant, 
that,  as  It  had  provided  sufficient  lamps  for  the 
use  of  employees,  the  want  of  light  was  attrib- 
utable, not  to  its  negligence,  but  to  theirs.  But 
the  court  said :  "There  Is  evidence  tending  to 
prove  that,  when  a  vessel  arrives  at  the  dock, 
men  appearing  about  there  are  employed  to  take 
off  the  cargo  and  to  reload  it  with  freight,  and 
that  they  may  have  had  no  experience  In  the 
work  they  are  called  upon  to  perform  in  that 
service.  They,  unadvised,  may  not  know  of  the 
facilities  which  can  be  afforded  them  when  clr- 
54L.R.  A. 


Bannon  v.  Lutz,  158  Pa.  166,  27  Atl.  890; 
Brennan  v.  Gordon,  118  N.  Y.  489,  8  L.  R.  A. 
818,  23  N.  E.  810;  Lewis  v.  Seifert,  116  Pa. 
628,  11  Atl.  518;  McQuillan  v.  Willimantio 
Electric  Light  Co.  70  Conn.  715,  40  Atl.  928. 

The  personal  duties  of  the  master  are 
nontransferable,  and  liability  remains  even 
after  the  delegation  of  their  performance  to 
a  superintendent,  agent,  or  fellow  servant. 

Daves  v.  Southern  P.  Co.  98  Cal.  24,  32 
Pac.  708;  Mullin  v.  California  Horseshoe 
Co.  105  Cal.  77,  38  Pac.  535;  Verdelli  v. 
Gray's  Harbor  Commercial  Co.  115  Cal.  524, 
47  Pac.  364;  Gallon  v.  Bull,  113  Cal.  600, 
45  Pac.  1017;  Higgins  v.  Williams,  114  Cal. 
181,  45  Pac.  1041. 

The  question  of  the  sufficiency  and  ex- 
plicitness  of  instructions  given  or  supposed 
to  be  given  by  a  master  to  a  servant  is  ona 
of  fact,  to  be  determined  by  the  jury. 

Buswell,  Personal  Injuries,  pp.  336,  337; 

cumstances  render  their  use  and  application  de- 
sirable for  safety.  Conditions  like  that  which 
caused  the  failure  of  the  plaintiff  to  avoid  the 
danger  which  he  encountered,  it  may  be  as- 
sumed, are  liable  to  arise  and  be  produced  in  like 
manner.  It  would  therefore  seem  to  be  reason- 
ably incumbent  upon  the  defendant  to  have  some 
system  by  way  of  rules  or  regulations.  The 
availability  of  protective  means  and  appliances 
to  the  workmen  is  not  necessarily  of  any  bene- 
fit to  them  unless  they  are  advised  of  it.  It 
may  be  that,  if  the  defendant  had  provided  rules 
which  required  those  in  charge  of  the  work  to 
advise  the  workmen  of  the  precautionary  means 
of  protection  which  could  be  had,  the  plaintiff's 
misfortune  might  not  have  occurred.  .  .  . 
It  does  not  appear  that  the  defendant  had,  by 
any  rules  or  regulations  whatever,  required  or 
directed  the  agents  to  advise  workmen  tempo- 
rarily employed  to  work  upon  the  steamships,  in 
loading  and  unloading,  of  any  precautionary 
means  which  It  might,  for  their  safety,  be  or  be- 
come desirable  to  use.  For  this  reason  we 
think  that  the  question  whether  the  defendant 
was  chargeable  with  negligence  was  for  the 
Jury." 

In  Bushby  v.  New  York,  L.  B.  ft  W.  R.  Co. 
(1887)  107  N.  Y.  374,  14  N.  E.  407,  where  the 
plaintiff  was  injured  through  the  defective  load- 
ing of  a  railroad  car,  the  defendant  relied  upon 
Its  "system,*'  which  was  to  let  the  shipper  load 
and  stake,  while,  as  to  Inspection,  Its  evidence 
only  tended  to  show  that  If,  in  the  general  per- 
formance of  the  duties  of  their  employment,  the 
station  agent  found  anything  out  of  the  way, 
he  should  correct  It,  or  if  the  conductor  or 
brakeman  saw  a  defect,  he  should  report  it  to 
the  station  master.  No  special  duty  was  im- 
posed on  either  in  regard  to  inspection,  nor  di- 
rection given  as  to  Its  manner.  The  court  said : 
"The  .  .  .  proposition  of  the  defendant  is, 
that  'it  is  not  necessary  in  this  case  to  decide 
whether  the  stakes  in  question  were  or  were  not 
appliances  or  machinery  within  the  meaning  of 
the  rule  invoked  by  the  supreme  court  at  the 
general  term*  .  .  .  'for  the  reason  that  the 
system  under  which  they  were  furnished,  in- 
spected, and  employed  was  perfectly  well  known 
to  the  plaintiff,  and  he  took  the  risks  of  the  con- 
sequences of  that  system/  There  was  no  sys- 
tem as  to  this  matter.  If  the  evidence  shows 
that  such  practices  had  obtained  before,  It 
merely  shows  that  the  defendant  chose  to  dele- 
gate a  duty  to  the  shipper  which  the  corporation 
should  have  performed.  It  is  equally  responsible 
for  his  negligence;  his  negligence  Is  its  negli- 
gence." 

So,  also,  If  the  servants  whose  acta  caused 
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Chopin  t.  Badger  Paper  Co.  83  Wis.  192,  53 
N.  W.  452;  Verdelli  v.  Gray's  Harbor  Com- 
mercial Co.  115  Cal.  525,  47  Pao.  364;  Han- 
ley  v.  California  Bridge  d  Constr.  Co.  127 
Oal.  232,  47  L.  R.  A.  507,  59  Pac.  581. 

Respondent  was  ordered  by  Burge  to  a 
post  of  danger  under  the  assurance  that  the 
same  was  safe.  While  working  at  that  post, 
in  obedience  to  the  rules  of  appellant,  the 
risk  was  increased  without  respondent's 
knowledge  and  without  his  fault.  Burge 
failed  to  perform  appellant's  personal  duty 
of  warning  respondent  of  the  new  danger, 
and  the  failure  resulted  in  his  injury. 
Burge,  in  so  far  as  he  failed  to  perform  this 
personal  duty,  was  not  a  fellow  servant,  but 
a  vice  principal  and  appellant's  alter  ego, 
and  appellant  became  liable  for  his  acts  and 
omissions. 
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111.  455,  44  N.  E.  876;  1  Shearm.  &  Redf- 
Neg.  pp.  374,  375,  §  233,  pp.  417,  418;  Dave* 
v.  Southern  P.  Co.  98  Cal.  24,  32  Pac.  708; 
Callan  v.  Bull,  113  Cal.  600,  45  Pac.  1017; 
Niaon  v.  Selby  Smelting  d  Lead  Co.  102 
Cal.  458,  36  Pac.  803 ;  Hankins  v.  New  York,. 
L.  E.  d  W.  R.  Co.  142  N.  Y.  416,  25  L.  R.  A. 
306,  37  N.  E.  466;  McGovem  v.  Central  Yer~ 
mont  R.  Co.  123  N.  Y.  288,  25  N.  E.  373; 
Atlas  Engine  Works  v.  Randall,  100  IndL 
293,  50  Am.  Rep.  798;  Nail  v.  Louisville,  N. 
A.  d  C.  R.  Co.  129  Ind.  264,  28  N.  E.  183* 
611 ;  Galveston,  E.  d  8.  A.  R.  Co.  v.  Hughes,. 
22  Tex.  Civ.  App.  134,  54  S.  W.  264. 

Where  a  servant  is  transferred  to  new 
duties,  and  the  risks  are  more  hazardous- 
than  he  has  a  right  to  expect,  he  does  not 
assume  such  risks,  and  the  omission  of  the 
master  to  instruct  or  warn  him  is  actionable 
negligence. 


the  Injury  were  "acting  without  any  known  rule 
or  regulation,  and  simply  following  a  dangerous 
practice  sanctioned  by  time  and  custom,  the  re- 
sult might  be  Imputed  to  the  neglect  of  the  de- 
fendant in  omitting  to  change  the  method  of 
doing  the  work  and  adopting  a  safer  one."  Do- 
ing v.  New  York,  0.4W.B.  Co.  (1897)  151  N. 
Y.  579,  45  N.  B.  1028. 

This  Is  the  rationale  of  the  decision  In  Sword 
T.  Cameron  (1839)  1  Dunlop,  B.  *  M.  Sc.  Sees. 
Cas.  493,  where  the  master  was  held  to  be  liable 
to  a  quarryman  who  was  injured  by  the  firing 
of  a  blast  before  he  had  time  to  reach  a  place 
of  shelter,  the  evidence  being  that  the  shot  was 
fired  In  accordance  with  the  usual  and  invet- 
erate practice  of  the  quarry.  This  case  was 
cited  In  Bartonshlll  Coal  Co.  v.  Re  Id  (1858)  8 
Macq.  H.  L.  Cas.  266,  4  Jur.  N.  8.  767,  In  sup- 
port of  the  proposition  that  the  doctrine  of  com- 
mon employment  was  unknown  to  the  law  of 
Scotland,  but  Lord  Cranworth  pointed  out  that 
the  decision  did  not  turn  upon  the  negligence  of 
the  fellow  workmen  who  fired  the  shot,  and  ex- 
pressly stated  that  it  was  Justifiable,  on  the 
ground  that  "the  Injury  was  evidently  the  re- 
sult of  a  defective  system  not  adequately  pro- 
tecting the  workmen  at  the  time  of  the  explo- 
sions." A  similar  construction  was  put  upon 
the  case  by  Lord  Chelmsford  in  Bartonshlll  Coal 
CO.  v.  McGuire  (1858)  3  Macq.  H.  L.  Cas.  310, 
4  Jur.  N.  S.  773. 

A  servant  who,  acting  upon  the  authority  con- 
ferred on  him,  has  made  a  rule  which  Is  reason- 
ably necessary  for  the  protection  of  his  subordi- 
nates, Is,  of  course,  a  representative  of  the  mas- 
ter in  regard  to  the  suspension  or  abrogation  of 
that  rule.  Richmond  Granite  Co.  v.  Bailey 
(1896)  92  Va.  554,  24  S.  E.  232. 

k.  Duty  to  bring  regulations  to  the  knowledge  of 

employees. 

The  duty  of  framing  suitable  rules  being 
certainly  nonassignable,  It  would  seem  to  be 
a  necessary  Inference  that  the  subsidiary  duty 
of  publication,  without  the  performance  of 
which  the  framing  would  be  an  Idle  formality, 
must  also  be  nonassignable.  The  authorities 
upon  the  subject,  however,  are  very  meagre,  and, 
such  as  they  are,  conflicting.  On  the  one  hand. 
It  is  held  that  a  section  foreman  on  whom  is 
devolved  the  duty  of  informing  his  hands  of 
a  rule  that  extra  trains  may  be  expected  at  any 
time  without  notice,  Is  pro  hoc  vice  the  repre- 
sentative of  the  company.  Olson  v.  St.  Paul, 
M.  &  M.  R.  Co.  (1888)  38  Minn.  117,  35  N.  W. 
866.  Compare  the  argument  of  the  court  In 
Tully  v.  New  York  &  T.  S.  S.  Co.  (1896)  10  App. 
Dlv.  463,  42  N.  Y.  Supp.  29,  as  quoted  in  the 
WL.K.A. 


preceding  subdivision.  On  the  other  hand,  tho 
supreme  court  of  West  Virginia  has  quoted  in 
Oliver  v.  Ohio  River  R.  Co.  (1896)  42  W.  Va, 
703,  26  S.  E.  444,  with  approval  the  following 
passage  from  a  recent  textbook:  "It  is  not 
required  that  the  master  should  see  to  it  per- 
sonally that  notice  comes  to  the  knowledge  of 
all  those  to  be  governed  thereby.  If  there  ls> 
due  care  and  diligence  In  choosing  competent 
servants  to  receive  and  transmit  the  necessary 
orders,  the  negligence  by  them  In  the  perform- 
ance of  it  Is  a  risk  of  the  employment  that  the 
coemployee  takes  when  he  enters  the  service.'* 
See  Bailey,  Master's  Liability  for  Injuries  to 
Servant,  pp.  77,  85.  The  learned  author  con- 
siders that  "after  the  person  whose  duty,  on 
the  part  of  the  master,  it  is  to  promulgate  rules, 
or  communicate  them  to  those  engaged  In  the 
service,  has  performed  his  duty,  by  communi- 
cating them  to  a  servant,  who  in  turn  Is  to  ob- 
serve them,  or  communicate  them  to  another, 
then  the  omission  or  neglect  of  such  other  is> 
the  omission  or  neglect  of  a  fellow  servant,  to 
the  same  extent  as  his  disobedience  of  an  order 
or  rule,  after  receipt  or  knowledge,  .  .  . 
would  be  such  an  act."  Yet  at  the  same  time 
he  declares  that,  "as  to  those  orders  or  rules> 
relating  to  the  appliances  and  ways,  it  being 
the  absolute  duty  of  the  master  to  see  that  such* 
appliances  and  ways  are  reasonably  safe,  the 
master  should  be  held  to  a  strict  liability  to  see 
that  they  were  actually  received  and  known.'* 
With  due  deference  it  Is  submitted  that  the  dis- 
tinction here  relied  on  Is  logically  unsound,  and 
wholly  Inconsistent  with  the  theory  which  make* 
the  duty  of  protecting  the  servant  by  suitable 
rules  an  Independent  obligation  co-ordinate  witb 
the  obligations  of  seeing  that  the  material  sub- 
stances which  compose  the  Instrumental ltieo 
themselves  come  up  to  the  required  standard. 
If  the  master  is  bound  at  all  to  prescribe  a 
certain  system  for  the  guidance  of  his  servants, 
it  surely  can  make  no  difference  whether  the  ob- 
ject aimed  at  is  that  the  instrumentalities  shall 
be  of  a  certs  in  quality,  or  that  they  shall  bo- 
used In  a  certain  way.  In  either  case  the  obli- 
gation is  referable  to  the  general  principle  that 
he  must  use  proper  care  to  secure  the  safety 
of  his  servants,  and  it  seems  Impossible  to  argue, 
with  any  show  of  reason,  that  one  obligation 
arising  out  of  that  principle  can  be  less  abso- 
lute than  the  other.  The  true  doctrine,  we  take 
It,  is  that  the  duty  of  bringing  the  rules  to  the 
knowledge  of  the  servants  is  equally  nonassign- 
able, whatever  the  subject-matter  may  be,  and 
that  the  question  whether  it  has  been  performed 
Is  to  be  determined,  not  by  considering  the  rank 
or  number  of  subordinates  through  whom  they 
are  transmitted  to  the  persons  concerned,  but 
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Clark  v.  Listen,  54  111.  App.  578 ;  North- 
western Fuel  Co.  v.  Danielson,  6  C.  C.  A.  636, 
12  U.  S.  App.  688,  57  Fed.  915;  Burke  v. 
Anderson,  16  G.  C.  A.  442,  34  U.  S.  App. 
132,  69  Fed.  814;  Anderson  v.  Jersey  City 
Electric  Light  Co.  63  N.  J.  L.  387,  43  Atl. 
655;  McAdam  v.  Central  R.  d  Electric  Co. 
67  Conn.  445,  35  Atl.  341 ;  Harroun  v.  Brush 
Electric  Light  Co.  12  App.  Div.  126,  42  N. 
Y.  Supp.  720;  Spaulding  v.  Forbes  Litho- 
graph Mfg.  Co.  171  Maes.  271,  50  N.  E.  543; 
Cone  ▼.  Delaware,  L.  d  W.  R.  Co.  81  N.  Y. 
206,  37  Am.  Rep.  491 ;  Ellis  ▼.  New  York,  L. 
E.  d  W.  R.  Co.  95  N.  Y.  546;  Coppins  v. 
New  York  C.  d  H.  R.  R.  Co.  122  N.  Y.  557, 
25  N.  E.  915. 

The  burden  was  upon  appellant  to  show 
that  respondent  was  aware  of  the  risks  and 
danger,  and  the  case  was  properly  left  to  the 
jury. 


Alexander  ▼.  Central  Lumber  d  Mill  Co. 
104  Cal.  532,  38  Pac.  410. 

McFarland,  J.,  delivered  the  opinion  of 
the  court: 

This  is  an  action  to  recover  damages  for 
personal  injuries  alleged  to  have  been  suf- 
fered by  plaintiff  through  the  negligence  of 
defendant.  The  jury  returned  a  verdict  for 
the  plaintiff  in  the  sum  of  $15,000.  Defend- 
ant appeals  from  an  order  denying  its  mo- 
tion for  a  new  trial. 

Defendant  is  a  corporation  engaged  in 
furnishing,  carrying,  and  distributing  elec- 
tricity through  the  city  of  Los  Angeles  for 
lighting,  motive  power,  etc.,  over  poles  and 
running  wires  along  the  streets  and  publie 
places  of  said  city.  Plaintiff  was  an  em- 
ployee of  defendant,  and  at  the  time  when 
the   injuries   complained  of   were  received 


by  considering  whether  the  steps  taken  are  such 
that  the  servants,  if  they  exercise  ordinary  care, 
cannot  fail  to  ascertain  that  the  rules  have  been 
framed,  and  that  obedience  to  them  is  expected. 
It  may  be  remarked,  moreover,  that  If  this  duty 
be  removed  from  the  class  of  those  which  are 
nondelegable,  there  will  be  considerable  diffi- 
culty, not  to  say  impossibility,  in  avoiding  the 
virtual  nullification  of  another  doctrine  which 
regards  the  subject  from  the  standpoint  of  the 
servant's  obligation  to  observe  the  rules  made 
for  his  benefit,  viz.,  that  his  failure  to  comply 
with  a  rule  not  brought  to  his  notice  Is  not 
contributory  negligence.  See  also  note  to  Nolan 
v.  New  York,  N.  H.  A  H.  E.  Co.  (1898;  Conn.) 
43  L.  R.  A.  356. 

L  Duty  to  carry  out  regulations,  how  far  abto- 

lute;  generally. 

In  some  cases  it  Is  laid  down  in  quite  general 
terms  that  the  master  Is  absolutely  bound  "to 
exercise  such  supervision  as  will  make  It  rea- 
sonably certain  that  the  business  Is  being  car- 
ried on  pursuant  to  the  rules"  as  framed.  Mc- 
Elligott  v.  Randolph  (1801)  61  Conn.  157,  22 
Atl.  1094,  Quoted  in  Gerrish  v.  New  Haven  Ice 
Co.  (1893)  63  Conn.  9,  16,  27  Atl.  235. 

Bo,  also,  It  has  been  laid  down,  arguendo, 
that  a  railroad  company  is  not  only  bound  to 
adopt  proper  rules  for  the  running  of  Its  trains, 
but  Is  bound  to  enforce  them.  Nolan  v.  New 
York,  N.  H.  &  H.  R.  Co.  (1898)  70  Conn.  159, 
43  L.  H.  A.  305,  39  Atl.  115.  But  the  question 
was  not  actually  involved  here. 

But  a  more  exact  statement  of  principles 
would  seem  to  be  this :  The  quality  of  the  duty 
in  question  depends  upon  the  essential  objects 
of  the  regulations  which  the  alleged  represen- 
tative of  the  master  has  failed  to  carry  out. 
All  regulations,  It  Is  manifest,  may  be  divided 
into  two  categories.  In  one  we  have  a  state- 
ment of  the  method  by  which  the  employer  pro- 
poses to  discharge  some  nondelegable  obliga- 
tion. The  other  relates  to  matters  of  detail 
with  which  servants  may  legitimately  be  left 
to  deal  except  where  the  unusual  complexity 
of  the  business  organism  creates  a  duty  on  the 
master's  part  to  inform  them  in  what  manner 
they  should  perform  their  respective  functions 
In  order  to  avoid  injuring  themselves  and  their 
coworkers.  The  propriety  of  applying  a  dif- 
ferent standard  of  responsibility  to  each  of 
these  categories  Is  sufficiently  obvious.  It 
cannot  be  contended  with  any  show  of  logic 
that  the  obligation  of  the  master  In  respect  to 
the  supervision  of  mere  details  is  rendered  more 
extensive  by  the  mere  fact  that,  under  the  cir- 
cumstances, be  was  bound  to  systematize  the 
MLR.i 


execution  of  those  details  by  issuing  general 
orders  for  the  guidance  of  his  servants.  Such 
general  orders  do  not  alter  the  character  of  the 
acts  to  which  they  relate.  This  consideration 
seems  to  have  been  Ignored  in  Mase  v.  Northern 
P.  R.  Co.  (1893)  57  Fed.  283,  where  the  court 
took  the  broad  ground  that  any  servant  to  whom 
is  given  the  duty  of  seeing  that  a  rule  is  ob- 
served is  a  vice  principal,  and  held  that  tbe  duty 
assigned  to  a  railroad  employee  by 'the  rules  of 
the  company,  not  to  leave  a  switch  which  haa 
been  opened  until  it  is  closed  or  he  Is  relieved 
by  another  employee,  Is  one  of  the  nondelegable 
duties  owed  by  the  employer  to  Its  employees. 

Another  decision  which  Is  questionable  for 
the  same  reason  is  one  to  the  effect  that  a  rail- 
way company  is  not,  as  matter  of  law,  free  from 
liability,  where  a  car  repairer  Is  Injured  by  a 
car  which  a  conductor  negligently  shunted  onto 
the  repair  track  without  any  brakeman  upon  it. 
Murphy  v.  New  York  C.  &  H.  R.  R.  Co.  (18U0) 
118  N.  Y.  527,  23  N.  E.  812.  But  the  correct- 
ness of  this  case  Is  doubted  in  Potter  v.  New 
York  C.  L  H.  R.  R.  Co.  (1892)  136  N.  Y.  77,  32 
N.  E.  603.  The  same  remark  is  applicable  to- 
the  cases  cited  at  the  end  of  the  next  subdivision. 

Some  of  the  language  used  by  the  court  in 
Gerrish  v.  New  Haven  Ice  Co.  (1893)  63  Conn. 
9,  27  Atl.  235,  might  also  seem  to  lay  the  court 
open  to  the  same  Imputation.  There  an  Ice 
company  is  guilty  of  negligence  rendering  It 
liable  to  an  employee  injured  by  the  starting 
up  of  the  machinery  In  a  slide  while  he  was  at 
work  therein  under  orders  from  the  superintend- 
ent and  general  manager,  where  tbe  latter  went 
away  from  his  post  at  a  bell-cord  intended  to 
notify  tbe  engineer  when  to  start,  and  failed 
to  conform  to  a  rule  of  the  company  requiring 
the  engineer  to  be  notified  when  any  person  was 
in  the  slide  so  that  the  engine  would  not  be 
started  at  a  signal  from  the  bell  without  such 
orders,  and  the  falling  of  a  piece  of  material 
thrown  bj  such  employee  from  the  slide  struck 
the  bell  cord,  rang  the  bell,  and  caused  tbe 
engineer  to  start  the  machinery*  But  the  case 
was,  it  would  seem,  really  decided  on  the 
ground  that  the  negligent  act  was  done  by  tbe 
superintendent  in  his  official  capacity.  See 
note  to  O'Neil  v.  Great  Northern  R.  Co.  (1000; 
Minn.)  51  L.  R.  A.  503.. 

The  situation  which  supervenes  upon  tbe  Is- 
suance of  regulations  expressive  of  the  methods 
by  which  the  master  thinks  fit  to  perform  a  per- 
sonal duty  is  precisely  tbe  converse  of  this, 
and  may  reasonably  be  regarded  as  entailing  en- 
tirely different  consequences.  There  would  be 
a  palpable  inconsistency  in  asserting  that  tbe 
obligation  to  perform  the  acts  prescribed  by 
such  regulations  is  not  as  absolute  as  the  obli- 
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was  at  work,  about  18  feet  above  the  ground, 
on  one  of  the  poles  of  defendant's  system. 
He  was  standing  on  a  small  platform  at- 
tached to  the  pole,  and  was  engaged  in  scrap- 
ing one  of  the  wires,  when  he  suddenly  fell 
to  the  ground,  and  was  badly  injured.  It 
is  not  contended  that  the  place  where  plain- 
tiff was  working  was  unsafe  on  account  of 
its  height,  or  for  any  defect  in  the  platform. 
It  is  averred,  however,  in  the  complaint, 
that  his  fall  was  caused  by  a  strong  elec- 
trical shock,  which  rendered  him  unconscious, 
and  threw  him  backwards  to  the  ground; 
and  there  was  sufficient  evidence  to  warrant 
the  jury  in  finding  that  this  averment  was 
true.  At  the  time  of  the  action,  plaintiff 
was  working  under  the  directions  of  one 
Burge,  who  was  a  foreman  in  charge  of  a 
gang  of  men  of  which  plaintiff  was  one,  and 
at  this  time  Burge  was  himself  working  on 


the  same  pole,  several  feet  above  the  plat- 
form on  which  plaintiff  stood.  The  evidence 
does  not  make  it  entirely  clear  how  the  cur- 
rent of  electricity  came  in  contact  with 
plaintiff's  person.  It  is  averred  in  the  com- 
plaint that  at  the  time  plaintiff  reached  the 
platform  there  was  a  strong  current  run- 
ning at  that  point  through  the  wires,  parte 
of  which  were  not  insulated.  Defendant 
contends  that  this  was  not  true;  that  the 
wires  then  were  all  "dead;"  and  that*  if 
plaintiff  was  touched  by  a  current  at  all, 
such  current  was  turned  on  afterwards  by 
the  said  Burge.  And  therefore  defendant 
contends  that,  if  plaintiff  was  injured  at 
all  by  a  current  of  electricity  which  was 
negligently  permitted  to  pass  through  the 
wires  where  he  was  working,  the  negligence 
was  that  of  Burge;  that  the  latter  was  a 
ooemployee  and  fellow  servant  with  plain- 


gatlon  to  afford  the  servants  that  particular 
kind  of  protection  which  they  will  receive  If  the 
duty  to  which  the  regulations  have  reference 
Is  adequately  discharged.  Hence  the  accepted 
doctrine  is  that  "whenever  the  act  Is  that  of  the 
master,  or  the  duty  to  be  performed  is  par- 
ticularly his  duty,  the  liability  resting  upon  him 
for  the  proper  performance  of  the  act  or  duty 
is  not  shifted  by  the  adoption  of  rules  or  regula- 
tions providing  for  the  performance  of  the  act 
or  duty  by  the  agent  of  the  master.*'  Hanklns 
v.  New  York,  L.  E.  ft  W.  R.  Co.  (1894)  142  N. 
T.  416,  25  L.  R.  A.  396,  87  N.  E.  466.  Or,  as 
it  has  also  been  put  In  another  case,  a  master 
cannot  relieve  himself  from  liability  for  an  in- 
Jury  to  an  employee,  resulting  from  a  failure 
on  his  part,  through  bis  agents,  actually  to  use 
such  care  for  the  safety  of  employees  as  the 
law  makes  It  necessary  for  him  to  use,  by  any 
regulations,  however  stringent  and  however 
completely  enforced,  which  do  not  actually  re- 
sult In  the  use  of  such  care  by  his  agents.  Mis- 
souri P.  R.  Co.  v.  McElyea  (1888)  71  Tex.  386, 
1  L.  R.  A.  411,  9  S.  W.  313. 

A  master,  therefore,  Is  liable  for  the  negli- 
gence of  an  employee  to  whom  Is  deputed  the 
performance  of  the  one  special  act  without 
which  a  rule  prescribed  with  a  view  to  making 
the  place  of  work  safe  would  be  wholly  Ineffi- 
cacious. Evansvllle  4  T.  H.  R.  Co.  v.  Holcomb 
(1894)  9  Ind.  App.  198,  36  N.  E.  39,  where  a 
railroad  company  was  held  liable  for  the  In- 
juries received  by  a  car  repairer  In  consequence 
of  the  negligence  of  a  brakeman,  who  was  di- 
rected to  notify  him,  In  accordance  with  a  rule 
of  the  company,  that  an  engine  was  about  to 
enter  upon  the  track  where  he  was  working. 

Compare  Chicago  ft  N.  W.  R.  Co.  v.  Taylor 
(1873)  69  111.  461,  18  Am.  Rep.  626.  In  that 
case  Injury  to  a  station  agent  and  switchman 
at  a  way  station  was  caused  by  the  negligence  of 
other  servants  of  the  company  whose  duty  It 
was,  under  the  rules,  to  see  that  cars  should 
not  go  out  upon  the  road  without  proper  lights 
and  proper  brakes.  The  common  master  was 
held  liable,  and  the  servant  recovered  damagea 

The  great  extension  which  the  master's  re- 
sponsibility for  dangers  of  the  transitory  class 
receives  as  a  result  of  conceding  a  right  of  ac- 
tion on  such  a  ground  is  made  especially  mani- 
fest by  the  decisions  adverted  to  in  the  fol- 
lowing subdivisions.  Attention  may  here  be 
drawn  to  the  fact  that  in  any  case  where  the 
delinquency  complained  of  was  that  of  an  em- 
ployee who,  according  to  the  view  accepted 
In  the  jurisdiction  where  the  accident  occurred, 
was  a  vice  principal  by  virtue  of  his  superior 
rank  (see  note  to  O'Neil  v.  Great  Northern  R. 
Co.  [1900;  Minn.]  51  L.  R.  A.  588,  589),  the 
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master's  liability  Is  referable  Indifferently,  either 
to  the  theory  that  the  enforcement  of  rules 
Is  a  nondelegable  obligation,  or  to  the  theory 
that  negligence  In  carrying  out  rules  Is  reck- 
oned among  the  official  acts  of  a  vice  principal. 
Thus,  If  one  of  the  rules  of  the  railroad  com- 
pany, furnished  to  a  section  foreman  for  his 
guidance,  provides  that  "extra  trains  may  pass 
over  the  road  at  any  time,  without  previous  no- 
tice, and  the  foreman  fof  a  gang  of  trackmen] 
must  be  always  prepared  for  them  ;"  and  another 
rule  provides  that  "he  must  run  the  hand  cars 
with  great  caution,  and  he  must  not  permit 
them  to  be  used  unless  he  accompany  them :" 
and  another  rule  requires  him  "to  compare  his 
time  each  day  with  the  clock  at  the  nearest  tele- 
graph office,  or  with  the  conductor  on  the 
train," — these  rules,  as  well  as  the  law,  require 
him  to  use  the  opportunities  thus  dally  af- 
forded, or  any  other  opportunities,  to  ascertain 
what  trains  are  expected  to  run  over  his  section 
of  the  track  by  previous  arrangements  and 
when,  so  that  he  may  be  prepared  for  them  aa 
well  as  he  can  be,  and  thus  diminish  the  risk 
of  a  collision  of  extra  trains  with  the  hand 
car.  If  he  neglects  this  duty,  and,  without  any 
fault  of  one  of  the  laborers  under  him,  his 
hand  car  comes  in  collision  with  an  extra  train, 
which,  had  he  performed  his  duty,  would  not 
have  occurred,  and  the  laborer  on  the  hand  car 
Is  killed  or  Injured,  the  railroad  company  will 
be  liable  for  the  damages  so  sustained.  Crls- 
well  v.  Pittsburgh,  C.  ft  St.  L.  R.  Co.  (1888) 
30  W.  Va.  708.  6  8.  E.  31. 

So,  also,  In  Moore  v.  Wabash,  St.  L.  ft  P.  R. 
Co.  (18S5)  85  Mo.  588,  where  it  was  held  that 
the  servant  of  a  railway  company  may  rely  on 
the  vice  principal's  promise  to  protect  him 
while  at  work  on  a  side  track,  notwithstanding 
the  existence  of  a  rule  of  the  company  requir- 
ing servants  to  protect  themselves  by  putting 
out  flags  while  engaged  In  such  work,  the 
court  said :  "It  being  conceded,  as  It  must  be, 
that  the  company  owed  a  duty  to  the  men  under 
the  car  to  provide  for  their  safety,  can  It  be  that 
the  foreman  had  no  authority  In  an  emergency 
to  use  any  other  means  than  those  adopted  by 
the  company?  That  the  red  flags,  and  nothing 
but  the  red  flags,  was  the  means  he  was  to  em- 
ploy? If  for  any  reason  that  would  clearly, 
in  a  given  case,  have  been  Insufficient  as  a  warn- 
ing, can  it  be  possible  that  the  foreman  would 
be  restricted  to  the  use  of  the  red  flags?  Or  If, 
In  such  case,  he  had  had  the  red  flag  set  up, 
and  one  of  the  men  was  injured  in  consequence 
of  Its  Insufficiency  to  give  the  warning,  that  the 
company  would  not  be  liable  to  the  Injured 
party?  Has  It  discharged  Its  duty  by  simply 
adopting  a  means  of  protection  ordinarily  suffl- 
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tiff ;  and  that  plaintiff  cannot  recover  of  the 
employer,  the  defendant,  for  injuries  caused 
by  the  negligence  of  the  fellow  servant, 
Burge.  There  is  no  doubt  that  plaintiff 
and  Burge  were,  in  a  general  sense,  fellow 
servants.  This  relation  between  them  was 
not  changed  by  the  fact  that  Burge  occupied 
a  superior  position  in  the  general  service. 
Donovan  v.  Ferris,  128  Cal.  48,  60  Pac.  510, 
and  cases  there  cited.  If,  therefore,  plain- 
tiff was  injured  by  the  negligence  of  Burge, 
and  the  negligence  did  not  involve  a  duty 
which  the  defendant,  as  employer,  owed  per- 
sonally to  plaintiff,  as  employee,  then  the 
offending  fellow  servant  was  alone  responsi- 
ble, and  the  judgment  against  defendant  was 
unwarranted,  as  there  is  no  claim  that  there 
was  any  want  of  care  in  selecting  Burge,  or 
that  he  was  in  any  way  incompetent.  But 
there  are  certain  duties  which  an  employer 


owes  personally  to  his  employees,  and  he 
cannot  avoid  responsibility  for  injury  to  one 
servant,  caused  by  the  failure  to  perform 
such  duties  by  delegating  their  performance 
to  another  servant.  In  such  case  the  fellow 
servant  to  whom  the  performance  of  such 
duties  is  assigned  becomes,  with  respect  to 
that  particular  duty,  the  special  representa- 
tive of  the  employer, — sometimes  called  a 
vice  principal.  In  such  case  the  negligence 
of  the  servant  is  the  negligence  of  the  'prin- 
cipal, for  which  the  latter  must  answer.  See 
Davis  v.  Southern  P.  Co.  98  Cal.  13,  32  Pac. 
640;  Callan  v.  Bull,  113  Cal.  693,  45  Pac. 
1017;  Elledge  v.  National  City  &  O.  R.  Co. 
100  Cal.  282,  34  Pac.  720;  Nut  on  v.  Selby 
Smelting  d  Lead  Co.  102  Cal.  458,  36  Pac. 
803.  Some  of  such  duties,  well  established 
in  the  law,  are  to  furnish  proper  machinery 
and  appliances  and  keep  them  in  repair,  to 


dent,  when  the  person  In  charge  of  the  work  knows 
that,  In  the  particular  case,  It  Is  not  a  sufficient 
warning?  If  the  foreman  has  authority  In  such  an 
emergency,  that  authority  results  from  his  gen- 
eral authority  to  perform  the  duty  of  the  com- 
pany in  protecting  the  employees  under  his  con- 
trol In  the  performance  of  a  dangerous  work 
for  the  company,  and  he  was  authorized  to 
make  the  promise  to  the  plaintiff  for  the  com- 
pany, and  undertook  to  set  out  the  red  flags 
la  his  possession,  or  to  adopt  any  other  means 
necessary  to  secure  the  safety  of  the  men,  there- 
toy  absolving  them  from  the  duty  of  setting  out 
the  flag,  or  setting  the  watch/* 

It  should  also  be  noted  thst  by  thus  segre- 
gating regulations  Into  two  categories  deter- 
mined by  their  subject-matter,  we  obtain  a  fair- 
ly satisfactory  ground  on  which  to  meet  the 
point  made  by  some  courts  that  the  "superior- 
servant  doctrine'*  Is  legitimately  deduclble  from 
the  doctrine  that  an  employee  who  promulgates 
or  carries  out  regulation's  Is  a  vice  principal. 
See  note  to  O'Nell  v.  Great  Northern  B.  Co. 
(1900:  Minn.)  51  L.  R.  A.  546,  547. 

In  Card  v.  Eddy  (1893;  Mo.)  24  S.  W.  746, 
It  was  held  that  a  section  foreman  In  charge  of 
a  gang  of  laborers  at  work  along  a  railway  is 
not  a  fellow  servant  with  a  locomotive  fire- 
man while  the  latter  Is  delivering  a  message 
from  the  road  master  by  throwing  It,  while 
tied  to  a  lump  of  coal,  from  a  passing  train, 
as  in  so  delivering  the  message  he  represents 
the  master.  Replying  to  the  argument  of  de- 
fendant's counsel  that  the  fireman,  as  to  the 
act  In  question,  was  temporarily  In  the  road  de- 
partment, and  thus  a  fellow  servant  of  the  sec- 
tion foreman,  the  court  said:  "But  this  line 
of  argument  Is  intercepted  by  another  proposi- 
tion. It  Is  the  master's  personal  duty  to  give 
direction  to  the  work  In  hand,  and  In  the  mat- 
ter of  communicating  necessary  directions  for 
that  work,  by  authority  of  the  master,  all  em- 
ployees represent  the  master.  For  a  want  of 
ordinary  care  &n  the  transmission  of  such  di- 
rections or  orders  the  master  Is  liable,  if  injury 
results.  It  has  been  expressly  so  held  In  this 
state,  where  the  negligent  act  was  performed  by 
a  train  dispatcher  In  transmitting  an  order  for 
the  movement  of  trains.  8m lth  v.  Wabash,  8t. 
L.  ft  P.  R.  Co.  (1887)  02  Mo.  359,  4  S.  W. 
129.  The  principle  underlying  that  judgment  Is 
applicable  to  the  facts  now  before  us.  There  Is 
positive  proof  here  that  for  many  years  the  prac- 
tice had  prevailed  to  deliver  orders  to  the  sec- 
tion foremen,  while  engaged  at  work  along  the 
road,  by  the  intervention  of  employees  on  the 
trains  to  pass  the  points  where  the  foremen 
were  working.  This  practice  was  so  general  and 
long  continued  that  it  might  fairly  be  found  that 
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the  master  was  chargeable  with  knowledge  of 
It.  The  proof,  however,  goes  further  than  that, 
and  positively  shows  that  the  practice  was  part 
of  the  method  adopted  by  the  road-mast* r  him- 
self for  communicating  orders  to  his  subordin- 
ate foremen.  8uch  being  the  case,  it  seems  to 
us  that  in  delivering  such  messages  through  the 
agency  of  the  trainmen,  the  road  master  repre- 
sented the  defendants,  and  that  the  latter  should 
be  held  answerable  for  negligence  In  the  trans- 
mission of  such  orders,  whereby  the  plaintiff  suf- 
fered the  injury  which  forms  the  basis  of  this 
action." 

The  analogy  thus  emphasized  evidently  loses 
at  least  a  part  of  its  force  when  we  advert  to 
the  fact  that  the  quality  of  the  master's  obli- 
gations with  respect  to  general  directions  for 
the  conduct  of  the  work  varies  according  to  cir- 
cumstances. 

m.  Duty  to  carry  out  regulations  with  respect  to 
the  movements  of  trains. 

The  principles  explained  in  the  preceding  sub- 
division have  been  extensively  discussed  In  that 
Important  class  of  cases  which  deal  with  the 
liability  of  railway  companies  for  the  negli- 
gence of  employees'  concerned  with  the  move- 
ments of  trains.  The  cases  referred  to  below 
show  that,  on  the  whole,  the  courts  are  agreed 
as  to  the  propriety  of  making  a  distinction  be- 
tween the  officials  ordinarily  known  as  train 
dispatchers  and  the  employees  who  communi- 
cate the  direction  of  those  train  dispatchers  to 
the  servants  operating  the  trains.  But  it  is 
often  quite  difficult  to  say  whether  the  act 
which  caused  the  Injury  should  be  treated  as  one 
Incident  to  functions  of  control  or  to  the  dis- 
charge of  ministerial  duties  merely. 

1.  Doctrine  that  train  despatchers  are  vice  prin- 
cipals; generally. 

It  Is  settled  law  In  most  Jurisdictions  in  this 
country  that  any  employee  who  Is  Invested  with 
a  discretionary  power  to  regulate  the  running  of 
the  trains  over  an  entire  railway  system  or  one 
of  Its  subdivisions  represents  the  railway  com- 
pany In  respect  to  anything  which  he  does  In 
the  exercise  of  that  power,  whether  the  de- 
spatch of  trains  Is  his  sole  function  (Oregon 
Short  Line  &  TJ.  N.  R.  Co.  v.  Frost  [1896]  21  C. 
C.  A.  186,  44  U.  S.  App.  606,  74  Fed.  965 ;  Crew 
v.  St.  Louis,  K.  ft  N.  W.  R.  Co.  [1884]  20  Fed. 
87;  Clyde  v.  Richmond  ft  D.  R.  Co.  [1895]  69 
Fed.  673;  Little  Rock  ft  M.  R.  Co.  v.  Barry 
[1893]  58  Ark.  198,  25  L.  R.  A.  3S6,  23  S.  W. 
1097;  Darrigan  v.  New  York  ft  N.  B.  R.  Co. 
[1885]  52  Conn.  285,  52  Am.  Rep.  590  [Granger, 
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•xeicise  oub  in  selecting  competent  serv- 
ants, to  take  reasonable  care  for  the  safety 
of  the  employees,  etc.  It  is  also  one  of  these 
duties  to  give  careful  instructions,  direc- 
tions, and  warnings  to  a  youthful  or  inex- 
perienced servant  of  unusual  and  hidden 
dangers  of  which  the  employer  is  aware,  and 
of  which  the  servant,  to  the  employer's 
knowledge,  is  ignorant.  Ingerman  v.  Moore, 
90  Cal.  410,  27  Pac  306,  and  authorities 
there  cited;  Ryan  v.  Los  Angeles  Ice  d  Cold 
Storage  Co.  112  Cal.  244,  32  L.  R.  A.  524, 

44  Pac.  471;  Gibson  v.  Sterling  Furniture 
Co.  113  Cal.  1,  45  Pac.  5;  Verdelli  v.  Gray's 
Harbor  Commercial  Co.  115  Cal.  517,  47 
Pac  364;  Biggins  v.  Williams,  114  Cal.  176, 

45  Pac.  1041;  Mullin  v.  California  Horse- 
shoe Co.  105  Cal.  77,  38  Pac.  535;  Banley 
t.  California  Bridge  d  Constr.  Co.  127  Cal. 
232,  47  L.  R.  A.  597,  59  Pac  577.    And  in 


such  case  the  employer  cannot  escape  the* 
responsibility  by  delegating  this  duty  to  a 
fellow  servant  of  the  person  injured.  Seer 
cases  above  cited.  Now,  in  the  case  at  bar 
it  is  averred  in  the  complaint  that  plaintiff 
was  employed  by  defendant  as  a  common, 
unskilled  laborer,  to  do  "the  ordinary  work 
of  digging  holes  for  electric  poles,  repairing 
electric  poles,  driving  a  horse  and  wagon, 
and  in  performing  other  street  work  for  the 
maintenance  of  said  poles  and  wires  used 
in  said  business  of  the  defendant;  and  said 
work  was  not  of  a  skilled  kind,  nor  was  said 
work  of  a  dangerous  character."  It  is> 
further  averred  that  the  work  of  a  "line- 
man" in  defendant's  business  required  great 
skill  and  care,  and  was  of  a  dangerous  char- 
acter; that  the  dangerous  character  of  such 
work  was  well  known  to  defendant,  but'  that 
plaintiff  was  wholly  unacquainted  with  the 


J.,  dissenting] ;  Chicago,  B.  ft  Q.  R.  Co.  v.  Young 
[1SS8]  26  111.  App.  115;  Louisville,  N.  A.  ft  C. 
R.  Co.  v.  Heck  [1898]  151  Ind.  292,  50  N.  E. 
988  [Overruling  Robertson  v.  Terre  Haute  ft 
I.  R.  Co.  (1881)  78  Ind.  77,  In  so  far  as  it 
recognized  no  distinction  between  train  de- 
spatchers and  mere  telegraph  operators] ;  Han- 
nibal ft  St.  J.  R.  Co.  v.  Kanaley  [1888 J  39  Kan. 
1,  17  Pac.  824 ;  Louisville,  C.  ft  L.  R.  Co.  v. 
Cavens  [1873]  9  Bush,  559;  McLeod  v.  Glnther 
[1882]  80  Ky.  309;  Goodman  v.  Delaware  ft 
H.  Canal  Co.  [1895]  167  Pa.  832,  81  Atl.  670; 
Madden  v.  Chesapeake  ft  O.  R.  Co.  [1886]  28 
W.  Va.  610,  57  Am.  Rep.  695;  and  the  cases 
cited  in  the  following  subdivisions  [A  word 
sometimes  used  to  designate  train  despatches 
is  "train  master."  Goodman  v.  Delaware  ft  H. 
Canal  Co.  (1805)  167  Pa.  832,  81  Atl.  670; 
Crew  v.  St  Louis,  K  ft  N.  W.  R.  Co.  (1884)  20 
Fed.  87]),  or  that  function  Is  combined  with  the 
duties  of  some  other  office ;  as  that  of  superin- 
tendent (Lasky  v.  Canadian  P.  R.  Co.  [1801]  83 
He.  461,  22  Atl.  367 ;  O" Laugh  1  In  v.  New  York 
C.  ft  H.  R.  R.  Co.  [1887]  27  N.  Y.  Week.  Dig.  100, 
9  N.  Y.  S.  R.  384 ;  Haynes  v.  East  Tennessee,  V. 
ft  G.  R.  Co.  [1866]  3  Coldw.  222;  Washburn  v. 
Nashville  ft  C.  R.  Co.  [1859]  3  Head,  638,  75 
Am.  Dec.  784 ;  Cincinnati,  N.  O.  ft  T.  P.  R.  Co. 
T.  Clark  11893]  6  C.  C.  A.  281,  16  U.  S.  App. 
17,  57  Fed.  125)  ;  or  division  superintendent 
(Northern  P.  R.  Co.  v.  Poirier  [1895]  15  C.  C. 

A.  52,  29  U.  S.  App.  583,  67  Fed.  881 ;  Chicago, 

B.  ft  Q.  R.  Co.  v.  McLallen  [1876]  84  111.  109 ; 
Chicago,  B.  ft  Q.  R.  Co.  v.  Young  [1888]  26 
111.  App.  115;  Galveston,  H.  ft  S.  A.  R.  Co.  v. 
Arispe  [1803]  5  Tex.  Civ.  App.  611,  23  S.  W. 
928,  Rehearing  denied  In  5  Tex.  Civ.  App.  617, 
24  S.  W.  33;  Chicago,  B.  ft  Q.  R.  Co.  v.  Mc- 
Lallen [18761  84  111.  109  [assistant  superin- 
tendent held  to  be  vice  principal  in  respect  to 
giving  orders  as  to  the  running  of  a  wild  train])  ; 
or  master  mechanic.  Northern  P.  R.  Co.  v. 
Poirier  (1805)  15  C.  C.  A.  52,  20  U.  S.  App.  583, 
67  Fed.  881 ;  McKune  v.  California  Southern  R. 
Co.  (1885)  66  Cal.  302,  5  Pac.  482  (train  sent 
out  without  a  light). 

Such  employees  are  regarded  as  agents  to 
whom  Is  "delegated  supreme  authority  In  the 
special  service"  (Cincinnati,  N.  O.  ft  T.  P.  R. 
Co.  v.  Clark  [1803]  6  C.  C.  A.  281,  16  U.  S. 
App.  17,  57  Fed.  125),  and  to  whom  is  given  full 
control  in  the  management  of  trains  through  the 
telegraph.  Hunn  v.  Michigan  C.  R.  Co.  (1880) 
78  Mich.  513,  7  L.  R.  A.  500,  44  N.  W.  502. 

The  duty  of  such  employee  pertains  to  man- 
agement and  direction,  while  the  duty  of  a 
trainman  pertains  to  obedience.  Smith  v.  Wa- 
bash, 8t.  L.  ft  P.  R.  Co.  (1887)  02  Mo.  350, 
4  S.  W.  129.  Compare  Darrigan  v.  New  York  ft 
54  L.  TLA. 


N.  E.  R.  Co.  (1885)  52  Conn.  285,  52  Am.  Rep. 
090,  which  also  dwells  on  the  fact  that  In 
emergencies  such  an  employee  must  promptly 
obey  the  orders  of  his  superiors. 

The  plaintiffs  In  most  of  the  cases  in  which 
the  company's  liability  is  affirmed  were  train 
hands,  but  the  right  of  other  employees,  such 
as  track  repairers,  to  recover  for  negligence  in 
directing  the  movements  of  a  train  is  equally 
unquestionable.  Haynes  v.  East  Tennessee,  V.  s* 
G.  R.  Co.  (1866)  3  Coldw.  222  (plaintiff  was  a 
track  repairer)  ;  Galveston,  H.  ft  S.  A.  R.  Co. 
v.  Smith  (1890)  76  Tex.  611,  13  S.  W.  562 
(plaintiff  was  a  laborer  traveling  on  a  work 
train). 

2.  Train  despatchers  represent  the  company  am 
to  special  orders  suspending  regular  time- 
tables. 

For  the  cases  turning  upon  the  theory  that 
the  act  of  some  servant  Is  negligent  for  the 
reason  that  he  disobeys  some  general  rule  by 
the  command  of  a  superior  who  has  no  authority 
to  waive  it,  see  note  to  Nolan  v.  New  York,  N. 
H.  ft  H.  R.  Co,  (1898;  Conn.)  43  L.  R.  A.  348. 

Most  of  the  accidents  due  to  the  negligence  of 
train  despatchers  are  naturally  the  result  of 
special  orders  rendered  necessary  by  the  move- 
ments of  extra  trains  not  provided  for  In  the 
regular  time-tables,  or  by  the  failure  of  the 
trains  specified  in  such  time-tables  to  arrive 
at  certain  stations  at  the  hours  appointed.  That 
such  orders  are  issued  by  train  despatchers) 
as  agents  of  the  companies  Is  recognised  by  all 
the  courts  which  regard  them  as  vice  principals. 
In  fact  there  would  be  little  or  no  utility  Id 
holding  them  to  be  vice  principals  If  the  doc- 
trine were  taken  to  be  Inapplicable  under  such 
circumstances.  In  Lewis  v.  Seifert  (1887)  116 
Pa.  628,  11  Atl.  514,  the  court  reasoned  thus: 
"It  is  .  .  .  clear  that  It  was  its  [the  com- 
pany's] duty  to  frame  and  promulgate  such 
rules  and  schedules  for  the  moving  of  its  trains 
as  would  afford  reasonable  safety  to  the  op- 
eratives who  were  engaged  in  moving  them. 
This  is  a  direct,  positive  duty  which  the  com- 
pany owed  its  employees,  and  for  the  failure 
to  perform  which  It  would  be  responsible  to  any 
person  injured  as  a  consequence  thereof,  whether 
such  person  be  a  passenger  or  an  employee.  It 
would  be  a  monstrous  doctrine  to  hold  that  a 
railroad  company  could  frame  such  schedules 
as  would  Inevitably,  or  even  probably,  result 
iu  collisions  and  loss  of  life.  This  is  a  personal, 
positive  duty ;  and,  while  a  corporation  is  com- 
pelled to  act  through  agents,  yet  the  agents  In 
performing  duties  of  this  character  stand  In 
the  place  of,  and  represent,  the  principal.     In 
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^duties  and  dancers  of  such  work,  and  wholly 
unskilled  therein, — "all  of  which  was  at  all 
times  herein  stated  known  to  said  defend- 
ant; and  said  plaintiff  did  not  know,  nor 
was  he  ever  informed  by  said  defendant,  nor 
by  anyone  else,  of  the  dangerous  character 
of  such  work,  nor  of  the  risk  incident  there- 
to." And  it  is  further  averred  that,  being 
thus,  to  defendant's  knowledge,  inexperi- 
enced, and  ignorant  of  the  dangers  of  the 
work  of  a  lineman  upon  wires,  he  was,  without 
any  instructions  or  warning,  and  without 
being  furnished  with  rubber  gloves  or  other 
protective  appliances  used  by  linemen,  neg- 
ligently ordered  by  defendant  to  ascend  said 
pole  and  scrape  the  wires.  While  there 
was  some  conflict  in  the  testimony  as  to 
some  of  these  averments,  there  was  suf- 
ficient evidence  to  warrant  the  jury  in  find 


ing  that  they  were  true;  and,  this  being  so, 
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it  was  the  duty  of  defendant  to  inform  and 
warn  plaintiff  of  the  peril  to  which  he  ig- 
norantly  exposed  himself  by  coming  in  con- 
tact with  an  invisible  and  dangerous  elec- 
trical current.  The  contention,  therefore, 
that  under  the  law  the  verdict  was  not  war- 
ranted by  the  evidence,  cannot  be  main- 
tained. 

There  are  a  number  of  exceptions  to  in- 
structions given  by  the  court  on  its  own  mo- 
tion, to  instructions  given  at  the  request  of 
plaintiff,  and  to  the  refusal  of  instructions 
asked  by  defendant.  We  do  not,  however, 
deem  it  necessary  to  discuss  these  instruc- 
tions in  detail.  If  the  law  be  as  above 
stated, — that  is,  if  the  duty  to  instruct  and 
warn  plaintiff  as  above  stated  was  a  duty 
which  defendant  personally  owed  to  plain- 
tiff, and  which  it  could  not  avoid  by  dele- 
gating it  to  Burge, — then  the  rulings  of  the 


other  words,  they  are  vice  principals.  If  It 
be  the  duty  to  provide  schedules  for  the  moving 
of  its  trains  which  shall  be  reasonably  safe,  It 
follows  logically  that  when  the  schedules  are 
departed  from,  when  trains  are  sent  out  without 
a  schedule,  such  orders  should  be  Issued  by 
the  company  as  will  afford  reasonable  protection 
to  the  employees  engaged  In  the  running  of 
such  trains.  I  am  not  speaking  now  of  col- 
lisions caused  by  a  disobedience  of  orders  on 
the  part  of  conductors  and  engineers,  but  of  col- 
lisions or  other  accidents  the  result  of  obeying 
such  orders.  At  the  time  of  the  collision  re- 
ferred to,  Wellington  Bertolette  was  the  gen- 
eral despatcher  of  the  defendant  company,  and 
from  his  office  In  Philadelphia  had  the  general 
power  and  authority  of  moving  the  trains.  In 
this  he  was  not  Interfered  with  by  the  company 
or  anyone  else.  For  the  purpose  of  sending 
out  the  trains,  he  wielded  all  the  power  of  the 
company.  He  could  send  a  train  out  on  sched- 
ule time  or  he  could  hold  It  back.  He  could 
change  the  schedule  time  or  make  new  schedules 
ss  the  exigency  of  the  case  required.  He  could 
send  a  train  out  without  schedule,  and  direct 
its  movements  from  his  office  In  Philadelphia. 
When  he  Issued  an  order  the  trala  was  bound  to 
move  as  he  directed.  The  engineer  and  conduct- 
or had  but  one  duty,  and  that  was  obedience. 
.  .  .  It  Is  true  the  order  In  this  case  was 
sent  by  John  J.  Sellers.  But  Sellers  was  the 
assistant  of  Bertolette,  and  In  his  absence  was 
clothed  with  all  his  powers.  For  the  purposes 
ef  this  case  Sellers  was  Bertolette  and  Bertolette 
was  the  company.  The  distinction  between  a 
general  despatcher— one  who  has  the  absolute 
control  of  all  the  trains  upon  the  road — and 
the  conductor  or  engineer  of  a  train  is  manifest. 
The  latter  have  the  duty  of  obedience.  Their 
business  Is  to  ran  their  trains  under  orders  from 
the  despatcher,  and  If  an  employee  Is  injured 
ss  the  result  of  their  negligence,  the  company 
Is  not  liable.  They  are  In  the  same  common  em- 
ployment, and  are  laboring  together  to  the  same 
end,  under  orders  from  superior  authority.  The 
argument  for  the  plaintiff  in  error,  if  carried 
to  its  logical  conclusion,  would  wholly  obliterate 
all  distinction  between  railroad  employees  from 
the  president  down,  as  they  may  all  be  said  to 
be  in  one  sense  in  the  same  common  employment 
and  paid  by  the  same  corporation." 

The  same  view  has  been  adopted  In  New 
York,  where  a  railroad  company  has  been  held 
liable  for  the  negligence  of  a  train  despatcher, 
the  reasoning  of  the  court  being  as  follows: 
"In  this  case  the  evidence  would  seem  to  be 
suite  conclusive  that  the  defendant  had  fully 
discharged  the  duty  which  It  owed  its  employees 
In  the  way  of  establishing  and  promulgating  ap- 
ML.R.A. 


proprlate  and  sufficient  rules  and  regulations 
for  the  government  and  operation  of  the  various 
trains  upon  Its  road  and  Its  furnishing  gen- 
eral time-tables  pertaining  thereto.  Whether 
the  train  despatcher  violated  one  or  all 
of  such  rules  is  not  material  In  the  view 
we  take  of  the  case,  because  the  defend- 
ant had  not  performed  its  whole  duty  In  promul- 
gating rules,  nor  Is  a  defense  made  out  when  it 
Is  shown  that,  If  the  train  despatcher  had 
obeyed  the  rules,  the  accident  would  not  have 
occurred.  If  the  defendant  owed  a  duty  as  mas- 
ter to  give  correct  orders  to  these  trains,  or  at 
least  to  take  due  and  reasonable  care  to  give 
them,  the  failure  to  perform  that  duty  Is  the 
failure  of  the  master  in  his  character  as  such, 
although  he  intrusted  the  performance  of  the 
duty  to  the  train  despatcher.  These  trains  were 
being  run  without  regard  to  their  ordinary 
time-tables;  they  were  several  hours  late,  pro- 
ceeding in  opposite  directions,  and  each  was  ap- 
proaching the  other  in  entire  ignorance  of  the 
other's  whereabouts.  Both  were  necessarily 
dependent  upon  the  special  orders  they  received 
from  Hornellsville.  As  was  said  in  Slater  v. 
Jewett  (1881)  85  N.  T.  62,  29  Am.  Rep.  627, 
the  master  had  the  right  to  vary  from  the  regu- 
lar time  schedules  laid  down  for  these  trains. 
It  was  part  of  the  details  Incident  to  the  opera- 
tion of  the  road,  but  when  a  variation,  or,  In 
other  words,  when  a  special  time-table  is  made 
out  for  two  trains  by  which  they  are  to  run,  It 
is  the  duty  of  the  master,  not  alone  to  take  rea- 
sonable care  that  the  alteration  shall  be  mads 
known  to  the  parties  Interested,  but  also  to 
take  reasonable  care  that  the  variation  ordered, 
and  by  which  the  trains  are  run,  shall  not  nec- 
essarily or  probably  lead  to  disaster  when 
obediently  carried  out.  Reasonable  care  In  or* 
lglnatlng  and  formulating  the  order  is  neces- 
sary, and  is  the  duty  of  the  master.  When  the 
train  despatcher  originates  and  promulgates 
such  orders  as  were  given  in  this  case,  be  Is 
acting  as  the  master,  or,  as  It  is  said,  his  alter 
ego,  and  the  master  Is  liable  for  the  negligence 
of  the  agent  he  has  employed  to  do  his,  the  mas- 
ter's, particular  work."  Hankins  v.  New  York, 
L.  B.  &  W.  R.  Co.  (1894)  142  N.  Y.  416,  25  L. 
R.  A.  896,  87  N.  E.  466,  Reversing  55  Hun,  51, 
8  N.  Y.  Supp.  272. 

Similarly,  It  is  held  In  Connecticut  that 
the  effect  of  certain  rules  as  to  running  trains 
by  special  orders,  by  one  of  which  It  is  pro- 
vided that  all  orders  shall  be  given  by  a  super- 
intendent, or  by  a  despatcher  under  the  direction 
of  a  superintendent,  and  by  another  that  super- 
intendents are  supreme  in  their  own  divisions, 
and  responsible  only  to  the  management  for  such 
orders  as  they  may  give,  is  to  delegate  te  the 
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court  in  giving  and  refusing  instructions 
were  correct.  The  main  objection  made  by 
defendant  to  these  rulings  is  that  they  should 
have  been  made  upon  the  theory  that  Burge 
and  plaintiff  were  fellow  servants,  and  that 
the  general  rule  as  to  injuries  caused  by  the 
negligence  of  a  fellow  servant  should  be 
rigidly  applied  to  the  case  at  bar,  and  that 
defendant  was  not  responsible  if  Burge 
neglected  to  inform  and  warn  plaintiff  of  the 
dangers,  to  him  unknown,  to  which  a  com- 
pliance with  Burge'a  order  exposed  him.  In 
the  instructions  on  other  points  we  see  no 


error.  Questions  of  fact  were  properly  sub* 
mitted  to  the  jury. 

It  is  strenuously  contended  that  the  ver- 
dict is  excessive.  The  amount  of  damages, 
awarded  by  the  jury  was,  under  the  circum- 
stances, quite  large.  A  smaller  amount 
would,  perhaps,  have  been  more  just.  But 
we  cannot  say  that,  as  a  matter  of  law,  the 
verdict  should  be  set  aside  on  the  ground  of 
excessive  damages. 

The  order  appealed  from  is  affirmed. 

We  concur:  Temple,  J.;  Hensliaw,  J. 


train  despatcher  the  whole  power  of  the  cor- 
poration In  respect  to  moving  the  trains  safely, 
and  therefore  to  make  him  the  representative  of 
the  company  In  that  regard.  Darrlgan  v.  New 
York  ft  N.  E.  R.  Co.  (1884)  52  Conn.  285,  52 
Am.  Rep.  590.  The  court  said:  "It  Is  the 
duty  of  a  railroad  corporation  to  prepare  a  time- 
table and  adjust  the  running  of  its  trains  so  as 
to  avoid  collisions.  It  must  also  devise  some 
suitable  and  safe  method  by  which  to  run  special 
and  irregular  trains,  and  regular  trains  when 
off  their  regular  time.  That  cannot  be  done  by 
general  rules.  Emergencies  will  arise  which 
no  system  of  rules  can  anticipate  and  provide 
for,  in  which  the  company  must  act,  and  act 
promptly  and  efficiently.  In  this  case  the 
scheme  devised  was  to  have  these  trains  con- 
trolled by  one  who  knew  the  position  and  move- 
ment of  every  train  on  the  road  liable  to  be 
affected  by  them, — a  train  despatcher  acting 
in  the  name  and  by  the  authority  of  the  super- 
intendent. Is  there  not  a  wide  and  manifest 
difference  between  the  duty  of  such  an  agent  and 
the  duty  of  a  locomotive  engineer?" 

In  Galveston,  H.  ft  S.  A.  R.  Co.  v.  Smith 
(1890)  76  Tex.  611,  13  S.  W.  562,  the  court 
said :  "Upon  the  hypothesis  that  the  company 
is  bound  to  inform  its  servants  and  warn  them 
of  what  is  necessary  to  avoid  collisions  with 
trains,  and  that  it  cannot  shift  its  own  duty 
to  a  servant  and  then  in  case  of  injury  claim 
that  it  was  the  result  of  negligence  of  a  fellow 
servant,  the  foregoing  cases  will  stand  upon  the 
same  principle.  A  failure  to  perform  this  duty 
Increases  the  risk  of  employees  on  and  operating 
trains,  and  exposes  them  to  risk  not  embraced 
in  their  implied  contract.  The  company  ought 
to  know  where  its  trains  are,  and  if  the  oper- 
ators do  not  know  it  is  the  duty  of  the  company 
to  inform  ,  them,  and  give  such  orders  as  are 
reasonably  necessary  to  avoid  increased  peril." 
Bee  also  the  following  cases  to  the  same  effect : 
Missouri,  K.  ft  T.  R.  Co.  v.  Elliott  (1900)  42 
C.  C.  A.  188,  102  Fed.  96;  Nolan  v.  New  York, 
N.  H.  ft  H.  R.  Co.  (1898)  70  Conn.  159,  43  L. 
R.  A.  305,  39  Atl.  115 ;  Cincinnati,  I.  St.  L.  & 
C.  R.  Co.  v.  Lang  (1889)  118  Ind.  579,  21  N. 
E.  317  (company  bound  to  see  that  a  section- 
band  sent  by  a  special  order  on  a  hand  car  along 
the  track  is  not  exposed  to  the  danger  of  a  col- 
lision with  a  wild  train)  :  Missouri,  K.  ft  T.  R. 
Co.  v.  Elliott  (1899:  Ind.  Terr.)  51  S.  W. 
1007;  McLeod  v.  Ginther  (1882)  80  Ky.  399 
(telegram  worded  so  as  to  mislead  the  con- 
ductors of  two  trains)  ;  Hunn  v.  Michigan  C. 
R.  Co.  (1889)  78  Mich.  513,  7  L.  R.  A.  500,  44 
N.  W.  502  (instruction  to  engineer  to  wait  for 
another  train  at  a  certain  point)  ;  Smith  v. 
Wabash,  St.  L.  ft  P.  R.  Co.  (1887)  92  Mo.  359, 
4  S.  W.  129 ;  Sheehan  v.  New  York  C.  ft  H.  R.  R. 
Co.  (1883)  91  N.  Y.  332 ;  McChesney  v.  Panama 
R.  Co.  (1892)  49  N.  Y.  8.  R.  148,  21  N.  Y.  Supp. 
207  (Irregular  train  so  run  as  to  cause  acci- 
dent) ;  Goodman  v.  Delaware  ft  H.  Canal  Co. 
(1895)  1G7  Pa.  332,  31  Atl.  670  (wild  train 
sent  out  collided  with  another)  ;  Washburn 
T.  Nashville  ft  C.  R.  Co.  (1859)  3  Head,  638,  75 
54  L.  R.  A. 


Am.  Dec.  784  (superintendent  started  a  train 
out  of  time,  without  any  precaution  to  avoid 
a  collision  with  a  train  coming  in  the  opposite 
direction)  ;  Hogan  v.  Missouri,  K.  ft  T.  R.  Co. 
(1896)  88  Tex.  679,  32  8.  W.  1035;  Galveston, 
H.  ft  S.  A.  R.  Co.  v.  Arispe  (1893)  5  Tex.  Civ. 
App.  611,  23  S.  W.  928,  Rehearing  denied  in  5 
Tex.  Civ.  App.  617,  24  S.  W.  33  (conflicting  or- 
ders caused  collision)  ;  Houston  ft  T.  C.  R.  Co. 
v.  Stuart  (1898:  Tex.  Civ.  App.)  48  S.  W.  799, 
Reversed  on  other  grounds  in  (1899)  92  Tex. 
540,  50  S.  W.  333 ;  Phillips  v.  Chicago,  M.  ft  St. 
P.  R.  Co.  (1885)  64  Wis.  475,  25  N.  W.  544. 

By  some  rules  it  is  expressly  stated  that  they 
may  be  suspended  by  the  special  order  of  some 
specified  agent  of  the  employers*  See  Pitts- 
burgh, C.  ft  St.  L.  R.  Co.  v.  Henderson  (1882) 
37  Ohio  St.  549,  where  the  rule  under  discus- 
sion, which  regulated  the  movements  of  freight 
trains,  provided  for  its  suspension  by  the  com- 
pany's superintendent,  and  for  the  precautions 
to  be  observed  during  such  suspension. 

No  trainman  has  any  voice  in  running  a  train 
by  special  order,  but  is  simply  charged  with  the 
duty  of  carrying  out  the  orders  that  come  to 
him  from  the  train  despatcher' s  office.  Hankins 
v.  New  York,  L.  E.  ft  W.  R.  Co.  (1894)  142 
N.  Y.  416,  25  L.  R.  A.  396,  37  N.  E.  466.  Com- 
pare also,  as  to  this  consideration,  the  Pennsyl- 
vania and  Connecticut  cases  cited,  supra. 

The  mere  fact  that  the  orders  given  by  the 
train  despatcher  were  verbal  instead  of  written, 
where  the  rules  call  for  the  latter,  makes  no 
difference.  Smith  v.  Wabash,  St.  L.  ft  P.  EL  Co. 
(1887)  92  Mo.  359,  4  S.  W.  129. 

But  the  right  to  rely  implicitly  upon  the  pro- 
priety of  a  special  order  from  a  train  despatcher 
cannot  be  extended  to  cases  in  which  the  circum- 
stances are  such  that  a  prudent  man  would  feel 
bound  to  seek  some  further  Information  as  to  the 
reason  why  the  regular  routine  of  the  business 
has .  teen  in  this  instance  departed  from.  In 
Wescott  v.  New  York  ft  N.  E.  R.  Co.  (1891)  153 
Ma  ks.  460,  27  N.  E.  10,  the  conductor  of  a  train 
was  held  to  be  negligent  in  starting  the  train, 
when  he  knew  that,  under  the  rules,  he  had  no 
right  to  do  so  until  the  arrival  of  a  certain 
train,  without  inquiring  of  the  despatcher  on 
that  section  of  the  road  whether  he  had  received 
any  special  information  which  would  make  it 
safe  to  leave  the  station.  The  court  said  that, 
even  supposing  that  it  was  ordinarily  his  duty 
to  obey  the  orders  of  the  despatcher,  even  if 
i hey  were  in  violation  of  the  rules  of  the  road, 
this  particular  order  was  so  obviously  wrong, 
and  was  likely  to  involve  such  dreadful  conse- 
quences, that  it  was  manifestly  negligent  to  act 
upon  it  without  Inquiring  the  reason  for  it. 

One  form  of  special  order  consists  In  the 
substitution  of  a  temporary  for  the  regular  time- 
table. The  promulgation  of  the  former,  no  less 
than  the  latter  is  deemed  to  be  an  act  done  in 
pursuance  of  the  company's  absolute  duty. 
Frost  v.  Oregon  Short  Line  ft  U.  N.  R.  Co. 
(1805)  69  Fed.  936,  where  it  was  held  that  a 
telegraph  operator  in  giving  notice  to  an  en- 
gineer of  a  temporary  change  in  the  running 
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time  of  his  train  was  performing  a  duty  of  the 
company.  The  distinction  taken  in  Baltimore  & 
O.  R.  Co.  v.  Camp  (1895)  13  C.  C.  A.  233,  31 
U.  S.  App.  213,  65  Fed.  952,  (see  III.  m,  4, 
infra),  was  disapproved.  The  company  is,  of 
conrse,  no  less  liable  where  the  train  despatcher 
has  failed  altogether  to  issue  the  orders  required 
by  the  emergency  (Chicago,  B.  ft  Q.  R.  Co.  v. 
McLallen  [1876]  «4  111.  109 ;  Sutherland  v.  Troy 
a  B.  B.  Co.  [1899]  28  N.  Y.  S.  B.  201,  8  N.  Y. 
Supp.  83  [despatcher  should  have  sent  orders 
to  hare  a  train  stopped  by  signal  at  a  certain 
station] ;  McChesney  v.  Panama  R.  Co.  [1892] 
49  N.  Y.  S.  R.  148,  21  N.  Y.  Supp.  207,  [1893] 
74  Bun,  150,  26  N.  Y.  Supp.  245  [injury  partly 
caused  by  the  instructions  actually  Issued,  and 
partly  by  the  lack  of  full  instructions]  ;  Loula- 
rille,  C.  ft  L.  R.  Co.  v.  Cavens  [1873]  9  BuBh, 
559  [despatcher  failed  to  stop  a  train  following 
another  which  bad  been  "stalled"  on  a  gra- 
dient]) ;  or  to  give  obligatory  Information  as  to 
the  movements  of  trains  (Louisville,  N.  A.  &  C. 
B.  Co.  v.  Heck  [1898]  151  Ind.  292,  50  N.  E. 
988,  which  holds  that  a  train  despatcher's  dis- 
regard of  a  rule  prescribing  that  an  extra  train 
despatched  after  a  work  train  has  already  gone 
ont  on  the  road  shall  be  notified  to  protect  itself 
against  such  work  train  is  such  negligence  as 
will  render  the  company  liable  for  Injuries 
caused  by  a  collision  between  the  two  trains; 
Clyde  v.  Richmond  ft  D.  R.  Co.  [1895]  69  Fed. 
673  [engineer  injured  owing  to  the  fact  that  a 
station  master  was  not  notified  as  to  the  com- 
ing of  an  extra  freight  train]  ;  Galveston,  H. 
4  S.  A.  R.  Co.  v.  8mith  [1890]  76  Tex.  611, 
13  S.  W.  562.  See  also  Northern  P.  R.  Co. 
v.  Charless  [1892]  2  C.  C.  A.  380,  7  U.  S.  App. 
359,  51  Fed.  562,  where  It  was  laid  down  in 
general  terms  that  it  Is  the  duty  of  a  railroad 
company  to  keep  the  hands  employed  on  a  cer- 
tain section  informed  as  to  the  movement  of 
trains  over  it,  and  that  it  is  therefore  liable  for 
Injuries  resulting  to  one  of  them  from  the  ne- 
glect of  a  telegraph  operator  to  communicate 
such  information.  The  question  of  the  respon- 
sibilities generally  of  a  telegraph  operator  was 
expressly  waived,  the  case  being  decided  on  a 
demurrer  to  a  complaint  which  alleged  the  exist- 
ence of  the  above  duty  and  its  breach),  than  it 
is  for  his  negligence  in  sending  improper  orders. 

The  single  prerequisite  of  liability  under  the 
above  doctrine  is  that  the  delinquent  should  have 
been  an  employee  Intrusted  with  discretionary 
powers  to  regulate  the  movements  of  the  trains 
as  seems  most  conducive  to  the  Interests  of  the 
company.  This  conception  is  emphasised  in  Mc- 
Chesney v.  Panama  R,  Co.  (1892)  49  N.  Y.  8. 
B.  148,  21  N.  Y.  Supp.  207.  See  also  the  ex- 
tracts quoted  supra. 

Hence  a  train  despatcher  clothed  with  the 
powers  of  a  general  train  despatcher  In  his 
absence,  is  no  less  a  vice  principal  than  the 
official  whose  place  he  takes.  Lewis  v.  Selfert 
(1887)  116  Pa.  628,  11  Atl.  514.  Compare  also 
the  cases  cited  infra. 

Nor  is  the  company  allowed  to  escape  respon- 
sibility simply  because  the  party  who  sends  the 
orders  respecting  the  trains  issues  them  in  the 
name  of  some  superior  official,  such  as  a  di- 
vision superintendent  (Louisville,  N.  A.  ft  C.  R. 
Co.  v.  Heck  [1898]  151  Ind.  292,  50  N.  B.  988)  ; 
or  an  assistant  superintendent. 

In  Chicago,  B.  ft  Q.  R.  Co.  v.  McLallen  (1876) 
M  111.  109,  the  court  reasoned  thus:  "As  be- 
tween the  conductor  and  the  company  the  assist- 
ant superintendent  to  whose  orders  the  trains 
are  all  subject  is  the  representative  of  the  cor- 
poration. His  orders  to  the  conductor  of  a 
train  are  essentially  the  orders  of  the  employer. 
This  rule  applies  as  well  to  all  orders  Issued  by 
his  assistants  In  his  office  and  issued  in  his 
name.    These   orders   were   all   signed   in    the 
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name  of  Chappell,  the  assistant  superintendent. 
If  those  intrusted  by  him  with  the  management 
of  the  business  of  the  corporation  by  orders  is 
sued  in  his  name  neglect  to  issue  a  necessary 
order,  that  is  his  neglect  and  the  negligence  of 
the  corporation." 

Still  less  is  such  a  circumstance  a  bar  to  the 
action,  where  the  ordinary  routine  of  a  railway 
office,  acquiesced  in  by  the  general  superintend- 
ent and  other  officials,  Is  that  the  despatches 
are  sent  in  such  superintendent's  name,  and  the 
evidence  Is  that  he  was  absent  when  the  de- 
spatch in  question  was  sent.  Lasky  v.  Canadian 
P.  R.  Co.  (1891)  83  Me.  461,  22  Atl.  367.  The 
court  said:  "The  defendants  assail  the  plain- 
tiff's case  from  another  position.  Inasmuch  as 
the  despatch  to  the  plaintiff  was  really  sent  In 
the  superintendent's  name  by  the  train  de- 
spatcher at  Brownville,  the  superintendent  not 
being  there  at  the  time  and  not  cognizant  of  it, 
the  plaintiff  himself  being  fully  aware  of  the 
facts,  it  Is  contended  that  the  plaintiff  cannot 
prevail  in  the  action  because  he  and  the  train 
despatcher  were  fellow  servants  in  the  same  em- 
ployment. We  do  not  assent  to  this  position, 
it  appears  that  it  was  customary  for  the  train 
despatcher  thus  to  use  the  superintendent's 
name,  and  that  the  practice  was  acquiesced  in 
by  the  superintendent  and  other  officials  con- 
nected with  the  road.  An  act  done  for  the  su- 
perintendent by  his  authority,  either  general  or 
bpeclal,  is  his  act.  The  employee  Is  not  required 
nor  permitted  to  Investigate  the  question  of  au- 
thority. The  superintendent's  name  conclu- 
sively Imports  authority,  unless  it  be  forged. 
The  servant  must  obey  or  be  discharged  from 
his  employment.  It  would  greatly  demoralise 
the  service  if  it  were  otherwise.  Performance 
of  duty  to  the  road  places  all  consequent  liabili- 
ties upon  the  road." 

Another  way  of  arriving  at  the  same  result 
is  to  say  that,  for  the  purpose  of  fastening  lia- 
bility of  the  company,  any  officer  acting  by  the 
authority  of  the  superintendent  is  put  upon  the 
same  footing  as  the  superintendent  himself. 
OLaugblln  v.  New  York  C.  ft  H.  R.  R.  Co. 
(1887)  27  N.  Y.  Week.  Dig.  109,  9  N.  Y.  8.  R. 
384. 

3.  Doctrine  that  train  despatcher*  are  not  trios 

principal*. 

The  decisions  In  which  superintendents  and 
train  despatchers  have  been  held  to  be  mere  co- 
servants  of  trainmen  are  either  rulings  by  courts 
in  which  the  general  doctrine  of  common  em- 
ployment was  relied  on,  and  the  effect  of  the  dis- 
tinction between  the  master's  assignable  or  non- 
assignable duties  was  not  adverted  to  or  discussed 
(Robertson  v.  Terre  Haute  ft  I.  R.  Co.  [1881]  78 
Ind.  77,  41  Am.  Rep.  552 ;  Mlllsaps  v.  Louisville, 
X.  O.  ft  T.  R.  Co.  [1801]  69  Miss.  423,13  So. 696; 
Wonder  v.  Baltimore  ft  O.  R.  Co.  [1870]  32  Md. 
411,  3  Am.  Rep.  143)  ;  or  cases  in  which  the  neg- 
ligence alleged  had  no  relation  to  the  operation 
of  trains  (Norfolk  ft  W.  R.  Co.  v.  Hoover  [1894] 
79  Md.  253,  25  L.  R.  A.  710,  29  Atl.  994)  ;  or 
which  turned  upon  some  special  grounds,  as  that 
the  plaintiff  did  not  offer  evidence  tending  to 
show  that  no  coservlce  existed.  Blessing  v.  St. 
Louis,  K.  C.  ft  N.  R.  Co.  (1883)  77  Mo.  410. 

It  seems  doubtful  whether,  even  in  Missouri 
itself,  this  last  case  would  now  be  followed  (see 
Smith  v.  Wabash,  St.  L.  ft  P.  R.  Co.  [1887]  92 
Mo.  359,  4  S.  W.  129)  ;  but,  at  all  events,  It  car- 
ries a  useful  warning  to  practitioners. 

4.  Liability  of  railway  companies  for  the  neg- 
ligence of  servants  tcho  transmit  the  orders 
or  see  that  they  are  carried  out. 

In  Baltimore  ft  O.  R.  Co.  v.  Camp  (1895)  13 
C.  C.  A.  233,  31  U.  S.  App.  213,  65  Fed.  952 
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(cited  III.  m,  S,  supra),  It  was  laid  down  that  a 
train  despatches  In  devising  a  temporary  time- 
table which,  In  a  sudden  emergency,  Is  to  take 
the  place  of  the  regular  time-table,  and  In  Issu- 
ing telegraphic  orders  for  the  operation  of  the 
trains  under  the  new  schedule,  acts  as  a  vice 
principal ;  but  a  telegraph  operator  who  merely 
transmits  to  the  trainmen  the  directions  he  re- 
ceives from  the  train  despatcher  as  to  the  move- 
ments of  the  trains  Is  a  fellow  servant  of  the 
engineer.  To  the  same  effect,  see  Cincinnati,  N. 
O.  ft  T.  P.  B.  Go.  T.  Clark  (1893)  6  C.  C.  A.  281, 
16  U.  S.  App.  17,  57  Fed.  125. 

When  the  proper  servant  Is  so  Informed  and 
ordered,  and  he  then  neglects  bis  duty  or  vio- 
lates his  orders,  causing  Injury  to  another  serv- 
ant, the  negligence  Is  his,  and  the  doctrine  of 
fellow  servants  would  apply.  Galveston, 
H.  ft  8.  A.  B.  Co.  v.  Smith  (1890)  76  Tex. 
618,  18  8.  W.  562,  where  It  was  held  that, 
If  the  delinquent  roadmaster  had  control  of  the 
train  men  operating  a  work  train  and  Its  move- 
ments, and  was  guilty  of  negligence  In  moving 
the  train  from  a  certain  station  without  notifi- 
cation as  to  the  approach  of  specials  with  which 
there  was  danger  of  collision,  or  If  his  neglect 
consisted  In  having  the  train  stopped  at  another 
station  for  such  time  as  rendered  the  danger  of 
collision  with  other  trains  Imminent,  the  negli- 
gence would  be  his  own  as  a  servant  of  the  com- 
pany, and  not  the  negligence  of  the  company. 

As  already  remarked,  the  line  which  separates 
the  two  breaches  of  duty  here  contrasted  is 
sometimes  rather  thin,  but  It  seems  more  than 
probable  that  the  cases  referred  to  infra  would 
not  be  approved  in  all  jurisdictions. 

The  omission  of  a  telegraph  operator  at  a  way 
platform  to  see  that  a  despatch  was  understood 
by  the  conductor  of  a  train,  by  whose  negligence 
the  plaintiff,  the  engineer  of  another  train,  was 
Injured,  is  an  act  for  which  the  company  Is  re- 
sponsible. Madden  v.  Chesapeake  &  O.  It.  Co. 
41886)  28  W.  Va.  610,  57  Am.  Rep.  695. 

Neither  the  conductor  of  a  train  coming  into 
'Collision  with  a  car  having  section  hands  on 
board  standing  upon  the  track  at  a  station,  be- 
cause of  such  conductor's  disregard  of  signals 
■displayed  at  the  station,  nor  a  telegraph  oper- 
ator at  such  station  who  displays  Improper  sig- 
nals, can  be  regarded  as  a  fellow  servant  of  such 
'Section  hands.  Haney  v.  Pittsburgh,  C.  C.  & 
St.  L.  B.  Co.  (1893)  38  W.  Va.  570,  18  8.  E.  748. 

The  telegraph  operator  in  charge  of  a  signal 
^station,  who  controls  by  signal  orders  the  run- 
ning of  trains  over  a  block  section  of  a  railroad, 
is  not  the  fellow  servant  of  a  brakeman  Injured 
on  such  section  by  the  operator's  negligent  man- 
agement of  the  running  of  trains.  Fiannegan  v. 
Chesapeake  ft  O.  R.  Co.  (1895)  40  W.  Va.  486, 
21  S.  E.  1028,  following  the  la  at -cited  case.  The 
-court  said :  "In  this  case  the  defendant,  seek- 
ing to  discharge  Its  personal  duty,  and  provide 
a  safe  track,  and  at  the  same  time  facilitate  the 
rapid  movement  of  trains,  established  the  signal 
station,  and  placed  the  operator  in  charge  with 
full  authority,  by  means  of  a  code  of  signal  or- 
ders equally  as  effective  as  any  other  kind  could 
possibly  be,  to  control  the  running  of  all  trains 
over  this  block ;  and  all  trainmen  of  every  train 
were  under  absolute  rule  to  watch  for  and  obey 
her  orders  before  they  dare  enter  upon  the  block. 
If  she  had  been  attentive  to  her  duties,  she  must 
have  known  the  block  was  occupied  and  ob- 
structed, and  her  knowledge  was  the  knowledge 
-of  the  master ;  yet,  In  the  face  of  that  fact,  she 
negligently  gives  a  peremptory  signal  for  the 
train  to  proceed.  In  what  way  could  she  pos- 
sibly be  the  fellow  servant  of  the  train  men,  who 
are  entirely  at  her  command,  and  who  can  nei- 
ther Influence  nor  control  her  own  Independent 
actions  ?  She  is  as  much  the  master  of  her  sec- 
tion block  as  the  master  is  of  the  whole  road." 
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A  station  agent  charged  with  the  duty  to  see 
that  all  cars  were  so  placed  on  the  sidetracks  as 
to  be  clear  from  trains  passing  on  the  main  line 
Is  not  a  fellow  servant  of  a  section  hand  upon  a 
work  train  passing  such  station.  St.  Louis,  A. 
ft  T.  H.  B.  Co.  v.  Biggs  (1894)  53  111.  App.  550. 

Some  other  doubtful  decisions  are  noted  la 
the  preceding  section. 

n.  Duty  to  impart  information  as  to  permanent 
dangers  normally  incident  to  the  work  at  the 
time  it  is  entered  upon. 

Contrast  V.  n,  Infra.  . 

In  any  case  in  which,  for  one  or  other  of  the 
reasons  explained  In  the  note  to  James  v.  Rap- 
ides Lumber  Co.  (1898 ;  La.)  44  L.  EL  A.  33,  a 
master  owes  bis  servant  the  duty  of  explaining 
to  him  the  nature  of  the  dangers  to  which  the 
work  will  regularly  and  normally  expose  him, 
and  the  most  effectual  means  by  which  to  avoid 
them,  that  duty  is  not  discharged  by  delegating 
the  performance  of  it  to  an  agent. 

If  he  cannot  perform  the  duty  himself  he 
must  provide  a  competent  person  to  give  such 
necessary  Instruction ;  and,  whether  the  person 
selected  for  that  purpose  be  a  coemployee  of  the 
promoted  servant  or  not,  the  employer  must  see 
to  it  that  he  is  a  competent  and  trustworthy  In- 
structor ;  otherwise  he  will  be  liable  for  the  con- 
sequences of  his  incompetency  or  negligence. 
The  person  to  whom  the  duty  of  giving  the  nec- 
essary instruction  in  such  cases  is  delegated  rep- 
resents the  employer  and  pro  hoc  vice  occupies) 
the  position  of  vice  principal.  Lebbering  v. 
Struthers  (1893)  157  Pa.  812,  27  Atl.  720. 

In  Wheeler  v.  Wason  Mfg.  Co.  (1883)  185 
Mass.  297,  the  defendant  presented  the  question 
whether  the  master's  duty  of  giving  notice  to 
bis  servant  of  risks  and  perils  to  which  the  lat- 
ter will  be  exposed  in  the  course  of  his  employ- 
ment, when  such  duty  exists,  is  an  absolute  one, 
or  whether  it  is  merely  the  duty  of  taking  res*- 
sonable  and  proper  pains  to  Inform  the  servant 
of  them.  This  question  arose  in  three  forms: 
(1)  In  the  refusal  to  instruct  the  jury  that,  if 
the  defendant's  foreman  directed  a  coservant  of 
the  plaintiff  to  give  proper  instruction  and  cau- 
tion to  the  plaintiff,  the  latter  could  recover  by 
reason  of  such  coservant* s  failure  to  do  so,  if  he 
was  a  competent  person  for  that  purpose;  (2) 
in  the  instruction  that,  if  there  were  dangers) 
in  the  business  known  to  the  defendant,  which 
by  reason  of  the  plaintiff's  inexperience  were  un- 
known to  blm,  and  which  by  the  exercise  of  or- 
dinary care  he  could  not  have  known,  the  de- 
fendant is  bound  at  its  peril  to  give  him  rea- 
sonable warning  of  them ;  and  (3)  In  the  exclu- 
sion of  the  evidence  of  what  the  foreman  told 
the  coservant  to  do,  In  Instructing  the  plain- 
tiff. The  court  said:  "That  question  was 
somewhat  considered  in  Coombs  v.  New  Bedford 
Cordage  Co.  (1869)  102  Mass.  572,  596,  3  Am. 
Bep.  506.  But  the  question  here  is  the  more 
general  one,  whether  It  is  an  affirmative,  posi- 
tive duty  resting  upon  the  master,  for  the  non- 
performance of  which  he  will  be  liable,  or 
whether  it  can  be  delegated  to  a  proper  substi- 
tute, and  he  be  thereby  relieved  from  responsi- 
bility. We  are  of  opinion  that  the  duty  resting 
upon  the  master  is  not  merely  one  of  reasonable 
care  and  diligence  to  give  a  proper  notice ;  but 
that  he  is  responsible  in  case  the  servant  suf- 
fers through  a  want  of  receiving  a  proper  no- 
tice of  the  risks  to  which  he  Is  exposed.  The 
servant  does  not  assume,  and  Is  not  to  bear  the 
risk  of,  unknown  and  undisclosed  perils ;  but  he 
Is  held  to  take  those  risks  which  he  knows,  or 
which,  by  the  exercise  of  ordinary  care,  he 
ought  to  know,  to  be  Incident  to  the  nature  of 
the  business  In  the  place  where  and  the  manner 
in  which  1*  is  carried  on.    The  master's  duty  Is 
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to  prorlde  machinery  which  Is  reasonably  safe 
and  proper ;  and  if  the  use  of  It  la  attended  with 
special  peril,  such  as  his  servants  ought  to  know, 
and  if  there  is,  accordingly,  under  the  clrcum- 
atancea  of  the  particular  case,  a  duty  resting 
upon  him  in  respect  to  giving  notice  to  the  serv- 
ants of  such  special  peril,  that  duty  Is  not  dis- 
charged by  delegating  the  performance  of  It  to  a 
third  person.  The  servants  should  not  be  held 
to  assume  and  undertake  to  bear  the  risk  of  la- 
tent and  concealed  perils,  merely  because  the 
master  takes  reasonable  care  and  pains  to  give 
notice  of  them.  It  is  more  reasonable  to  hold 
that,  where  the  danger  Is  known  to  the  master 
and  unknown  to  the  servant,  the  master  should 
ne  beld  to  see  to  It  that  the  servant,  when  put 
npon  work  which  exposes  him  to  danger,  should 
fee,  Informed  of  it.  The  master  must  not  expose 
Ait  servant  to  an  unreasonable  risk.  Where 
the  servant  ia  as  well  acquainted  aa  the  mas- 
ter with  the  dangerous  nature  of  the  machinery 
or  Instrument  used,  or  of  the  service  in  which 
tie  la  engaged,  he  cannot  recover.  But  where 
the  master  employs  a  servant  in  the  use  of  ma- 
chinery which  he  knows,  but  the  servant  does 
not  know,  to  be  attended  with  peculiar  danger, 
we  axe  all  of  opinion  that  he  muat  be  held  re- 
sponsible for  an  injury  which  occurs  In  conse- 
quence of  his  failure  to  see  to  It  that  a  proper 
notice  la  given.'* 

In  Brennan  v.  Gordon  (1890)  118  N.  Y.  480, 
8  L.  R.  A.  818,  28  N.  B.  810,  it  was  held  that 
there  was  error  In  a  charge  given  at  the  request 
-of  defendant  that,  "If  the  jury  find,  as  matter 
t>f  fact,  that  the  plaintiff  was  put  under  Instruc- 
tion of  a  competent  Instructor,  and  that  the  in- 
structor was  as  well  acquainted  as  defendants 
with  the  nature  and  character  of  the  service 
which  he  undertook  to  perform,  he  cannot  re- 
cover." The  court  said :  a4The  jury  could  not 
-otherwise  understand  this  Instruction  than  to 
mean  that  the  defendants'  whole  duty  to  the 
plaintiff  was  performed  when  they  assigned  as 
competent  an  Instructor  to  plaintiff  as  the  de- 
fendants were.  This  was  erroneous  In  two  re- 
spects. The  .degree  of  the  Instructor's  compe- 
tency was  gauged  by  the  competency  of  the  de- 
fendants. The  plaintiff  was  entitled  to  have, 
and  the  defendants  were  bound  to  provide  him 
with,  an  instructor  competent  to  teach  the  art 
•of  managing  an  elevator,  regardless  of  the  com- 
petency of  the  defendants  In  that  respect,  and 
of  which  there  waa  no  proof  whatever  In  the 
case,  But  the  defendants  were  not  only  bound 
to  furnish  plaintiff  with  an  Instructor  absolutely 
competent  to  manage  an  elevator,  but  the  de- 
fendants were  also  bound  to  provide  such  an  in- 
structor for  a  reasonable  length  of  time  to  teach 
the  plaintiff  how  to  manage  the  elevator,  and 
that  the  instructor  should  be  guilty  of  no  negli- 
gence to  the  Injury  of  the  plaintiff  while  be  was 
being  instructed.  These  relations  spring  from 
the  fact  that  during  this  period  the  Instructor 
is  doing  the  work  and  standing  In  the  place  of 
the  defendants,  the  masters."  To  the  same  ef- 
fect are  the  following  cases :  Sullivan  v.  India 
Mfg.  Co.  (1878)  118  Mass.  8^6;  Verdelll  v. 
Oray'a  Harbor  Commercial  Co.  (1897)  115  Cal. 
417,  47  Pac.  364;  Felice  v.  New  York  C.  ft  H.  R. 
R.  Co.  (1897)  14  App.  Dlv.  846,  48  N.  Y.  Supp. 
022;  Emma  Cotton  Seed  Oil  Co.  v.  Hale  (1892) 
5*  Ark.  282,  19  S.  W.  600 ;  Pullman  Palace  Car 
Co.  T.  Laack  (1892)  148  111.  242,  18  L.  R.  A. 
215,  82  N.  B.  285 ;  Keller  v.  Oaaklll  (1898)  20 
Ind.  App.  502,  50  N.  E.  868 ;  Olson  v.  St.  Paul, 
M.  ft  M.  R.  Co.  (1888)  88  Minn.  117,  85  N.  W. 
888:  Consolidated  Coal  Co.  v.  Wombacher 
(1890)  184  111.  57,  24  N.  B.  627;  Thomas  v. 
Cincinnati,  N.  O.  ft  T.  P.  R.  Co.  (1899)  97  Fed. 
245;  Addlcks  ▼.  Chrlstoph  (1899)  62  N.  J.  L. 
786,  48  Atl.  196 ;  Lebberlng  v.  Struthers  (1893) 
157  Pa,  812,  27  Atl.  720 ;  Smith  v.  Hillside  Coal 
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ft  I.  Co.  (1898)  186  Pa.  28,  40  Atl.  287 ;  Strauss 
v.  Haberman  Mfg.  Co.  (1897)  23  App.  Dlv.  1, 
48  N.  Y.  Supp.  425. 

It  follows,  therefore,  that  In  cases  where  the 
injured  employee  is  an  Infant  or  inexperienced, 
the  rule  as  to  fellow  servants  "only  holds  good 
when  It  appears  that  such  employee  has  been 
properly  Instructed  by  bis  employer  as  to  the 
dangers  of  bis  employment,  or  has  acquired 
knowledge  of  such  dangers  from  other  sources" 
(Jones  v.  Florence  Mln.  Co.  [1886]  66  Wis.  268, 
57  Am.  Rep.  269,  28  N.  W.  207)  ;  and  that  the 
mere  fact  that  a  defect  in  a  machine  is  due  to 
the  fault  of  a  coemployee  will  not  absolve  a  mas- 
ter from  the  duty  of  Instructing  a  servant, 
where  the  danger  resulting  from  the  defect  Is 
one  which  Is  not  within  his  comprehension. 
BJbjlan  v.  Woonsocket  Rubber  Co.  (1893)  104 
Mass.  214,  41  N.  B.  265. 

Ordinarily  the  employee  who  was  In  control 
of  the  injured  servant  will  be  regarded  as  the 
person  upon  whom,  aa  the  master's  agent,  the 
duty  of  Instruction  devolved.  It  waa  doubtless 
this  customary  apportionment  of  functions 
which  has  influenced  the  choice  of  phraseology 
in  the  remark  of  the  supreme  court  of  Indiana 
that,  "If  the  agent  or  servant  upon  whom  the 
power  to  command  is  given  exercises  the  power, 
and  fails  to  discharge  the  obligation,  to  the  hurt 
of  the  servant  who  Is  without  fault,  the  failure 
Is  that  of  the  master,  and  he  must  respond." 
Atlas  Engine  Works  v.  Randall  (1885)  100  Ind. 
296,  50  Am.  Rep.  798. 

As  In  the  case  of  other  absolute  duties  the 
control  exercised  by  the  employee  upon  whom 
devolved  the  function  of  giving  instruction  may 
be  of  such  a  character  that  he  is  a  vice  principal 
simply  by  virtue  of  his  position  of  superiority. 
Wherever  the  delinquent  is  deemed  to  be  a  rep- 
resentative of  the  master  on  this  ground,  the 
liability  of  the  master  may,  it  la  obvious,  be  re- 
ferred either  to  the  theory  that  the  duty  of  in- 
struction is  nondelegable,  or  to  the  theory  that 
the  function  of  instruction  la  one  of  those  which 
are  official  in  the  sense  explained  In  the  note  to 
O'Nell  v.  Great  Northern  R.  Co.  (1900;  Minn.) 
51  L.  R.  A,  pp.  584  et  eeq.  Thus,  In  a  state 
where  the  doctrine  of  departmental  control  is 
applied,  that  one  has  power  to  employ  and  dis- 
charge laborers,  and  Is  the  foreman  in  bla  de- 
partment, has  the  duty  of  the  master  devolved 
on  him  to  instruct  employees  as  to  the  danger 
of  the  employment.  Ft.  Smith  Oil  Co.  v.  Slover 
(1893)  58  Ark.  168,  24  8.  W.  106. 

Similarly,  In  courts  where  vice  prlnclpalship 
is  Inferred  from  the  mere  exercise  of  control, 
the  master  Is  deemed  answerable  for  the  failure 
of  controlling  employees  to  Instruct  the  subor- 
dinates. Norton  v.  Volske  (1895)  158  111.  402, 
41  N.  B.  1085 ;  Alton  Paving,  Bldg.  ft  Fire  Brick 
Co.  v.  Hudson  (1897)  74  111.  App.  612,  Affirmed 
in  (1898)  176  111.  270.  52  N.  B.  256 ;  Consoli- 
dated Coal  Co.  v.  Wombacher  (1890)  184  III.  57, 
24  K.  B.  627. 

In  another  state,  where  the  effect  of  vesting 
a  superior  servant  with  the  power  of  employing 
and  discharging  his  subordinates  Is  to  make  him 
the  master's  alter  ego  as  to  them,  it  has  been 
held  that  the  superior  servant  is  none  the  less  a 
vice  principal  in  respect  to  the  duty  of  instruc- 
tion because  the  employing  and  discharging  are 
subject  to  the  consent  and  approval  of  the  su- 
perintendent. International  ft  O.  N.  R.  Co.  v. 
Hlnzle  (1891)  82  Tex.  628,  18  S.  W.  681,  where 
the  plaintiff  was  ordered  to  paint  cars  without 
being  instructed  as  to  a  rule  requiring  men 
working  on  side  tracks  to  set  out  signal  flags. 

Indeed,  a  third  basis  of  liability  la  predlcable 
in  such  cases,  since  an  order  to  do  work  for 
which  the  subordinate  Is  unfitted  by  reason  of 
his  ignorance  is  Itself  a  negligent  act  of  a  mani- 
festly official  character,  and  It  Is  therefore  net 
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necessary  to  rely  ipon  a  specific  duty  of  In- 
struction. See,  for  example,  Missouri  P.  R.  Co. 
v.  Peregoy  (1887)  36  Kan.  424,  14  Pac.  7,  where 
the  court,  while  adverting  to  the  duty  to  in- 
struct an  inexperienced  boy,  seems  also  to  con- 
eider  the  defendant  liable  on  the  ground  that 
the  foreman  was  negligent  In  directing  the  boy 
to  obey  an  unskilled  mechanic  In  the  perform- 
ance of  work  which  demanded  expert  knowledge. 

Under  the  general  rule  stated  above,  the  su- 
perior employee  will  necessarily  be  treated  as 
the  representative  of  the  master  as  to  the  duty 
of  Instruction,  even  though  he  may  be,  for  other 
pui  poses,  a  mere  servant  In  the  jurisdiction 
where  the  cause  of  action  arises. 

The  master  having  subjected  the  servant  to 
the  command  of  another  without  Information  or 
caution  with  respect  to  all  such  obligations  as 
the  master  owes,  the  other  stands  in  the  mas- 
ter's place ;  and  this  Is  so  notwithstanding  the 
two  servants  are,  as  regards  the  common  em- 
ployment, fellow  servants.  Atlas  Engine  Works 
v.  Randall  (1885)  100  Ind.  293,  50  Am.  Rep. 
70S.  See  also  Olsen  v.  St.  Paul,  M.  &  M.  R.  Co. 
(1888)  38  Minn.  117,  35  N.  W.  866  (foreman  of 
gang  shoveling  snow, — vice  principal  In  regard 
to  the  duty  of  notifying  his  subordinates  of 
rules)  ;  Bjbjlan  v.  Woonsocket  Rubber  Co. 
(1805)  164  Mass.  214,  41  N.  E.  265  (man  in 
charge  of  machine  like  that  which  plaintiff  was 
handling,  vice  principal  when  deputed  by  the 
foreman  to  instruct  the  plaintiff)  ;  Wallace  v. 
Standard  Oil  Co.  (1895)  66  Fed.  260;  Kloch- 
lnskl  v.  Shores  Lumber  Co.  (1896)  93  Wis.  417, 
67  N.  W.  934 ;  Camp  v.  Hail  (1897)  39  Fla.  535, 
22  So.  792;  Nellon  v.  Marinette  &  M.  Paper 
Co.  (1890)  75  Wis.  579,  44  N.  W.  772  (fore- 
man) ;  Strauss  v.  Haberman  Mfg.  Co.  (1897)  23 
App.  Div.  1,  48  N.  Y.  Supp.  425  (foreman)  ; 
O'Connor  v.  Barker  (1898)  25  App.  Div.  121, 
49  N.  Y.  Supp.  211  (floor  foreman  in  factory). 

The  doctrine  which  exempts  the  master  from 
liability  arising  out  of  the  negligence  of  fellow 
servants  is  based  upon  the  assumption  by  the 
servant  of  the  ordinary  risks  of  his  employment, 
but  has  no  application  to  risks  which  are  not 
contemplated  by  him  in  entering  upon  the  service. 
Burke  v.  Anderson  (1895)  16  C.  C.  A.  442,  34 
U.  S.  App.  182,  69  Fed.  814  (where  the  explosion 
of  a  stick  of  dynamite  under  a  blow  from  the 
pick  of  a  common  laborer  who  had  been  set  to 
work  after  a  blaat  without  any  warning  as  to 
the  possibility  of  peril  from  unexploded  shots 
was  held  to  be  an  extraordinary  risk). 

The  failure  of  an  agent  to  Instruct  a  fellow 
servant  as  to  his  duties  naturally  results  In  put- 
ting an  incompetent  employee  in  a  position  in 
which  his  want  of  skill  will  be  dangerous  to  his 
colaborera.  Under  such  circumstances  It  Is 
clear  that  the  liability  of  the  master  may  be  re- 
ferred to  his  breach  of  either  one  of  two  non- 
delegable obligations.  Such  was  the  situation 
in  Sullivan  v.  Metropolitan  Street  R.  Co.  (1900) 
53  App.  Div.  89,  65  N.  Y.  Supp.  842. 

As  there  is  no  duty  to  instruct  a  servant  as 
to  the  special  dangers  of  work  which  is  outside 
the  scope  of  his  original  employment  and  to 
which  his  superior  haa  no  authority  to  assign 
him,  the  negligence  of  the  superior  in  ordering 
him  to  perform  such  work  Is  that  of  a  fellow 
servant  merely.  In  such  a  case  the  immunity 
of  the  master  is  obviously  the  result  of  a  con- 
sideration which  renders  It  wholly  unnecessary 
to  advert  to,  and  Impossible  to  rely  upon,  the 
nondelegable  quality  of  the  duty  of  instruction. 
Crown  v.  Orr  (1893)  140  N.  Y.  450,  35  N.  E. 
648.  Contrast  with  this  case  Union  P.  R.  Co. 
v.  Fort  (1873)  17  Wall.  553,  21  L.  ed.  739, 
where  the  authority  of  the  foreman  in  the  prem- 
ises seems  to  have  been  conceded. 

One  conjunction  of  circumstances  In  which 
this  principle  operates  In  the  master's  favor 
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arises  where  an  unlnstructed  servant  under- 
takes a  duty  which  he  was  not  authorized  to  un- 
dertake. 

Plaintiff,  a  street-car  driver.  In  crossing      .  ex- 
cavation, was  obliged  to  unhitch  his  team.  Mud- 
leave  the  car,  under  the  control  of  the  conductor,, 
to  come  down  the  grade  of  its  own  weight,  past: 
the  excavation.     In  getting  the  team  around  the 
excavation,  plaintiff    stumbled  and    fell    across 
the  track,  and  the  conductor,  who  bad  just  been 
hired,  and  had  received  no  Instructions  as  to  the 
use   of    the    brake,  turned  it    the  wrong    war. 
whereby  the  car  ran  over  plaintiff  and  injured 
him.     It  was  shown  on  the  trial  that  the  con- 
tractor making  the  excavation  provided  men  to- 
push  the  cars  going  up  grade  past  the  excava- 
tion.    Held,  that  this  fact  did  not  tend  to  show* 
that  it  was  not  the  duty  of  the  conductor  to- 
take  charge  of  the  car  while  coming  down  grade. 
Sullivan  v.  Metropolitan  Street  11.  Co.   (1900) 
53  App.  Div.  89,  65  N.  Y.  Supp.  842. 

o.  Duty  to  impart  Informatidn  as  to  permanent 
dangers  superadded  to  the  environment  after 
the  work  has  begun. 

Some  courts  have  deferred  to  the  force  of  the 
consideration  that  there  Is  apparently  no  logi- 
cal ground  upon  which  It  Is  possible  to  ascribe 
a  nondelegable  quality  to  the  duty  discussed  in. 
the  preceding  section  and  at  the  same  time  to* 
refuse  to  predicate  such  a  quality  of  the  duty 
to  imparting  to  a  servant  such  Information  as 
Is  proper  under  the  circumstances  with  regard 
to  new  dangers  which  are  of  such  a  nature  that 
his  safety  will  be  continuously  imperiled  until 
the  normal  conditions  of  his  environment  have 
been  restored.  A  master,  It  Is  held,  cannot  del- 
egate to  another,  even  though  he  be  a  fellow- 
servant,  the  duty  of  notifying  his  servant  of  in- 
creased danger  so  as  to  absolve  himself  from  lia- 
bility for  failure  to  communicate  it.  Pullman 
Palace  Car  Co.  v.  Laack  (1892)  143  111.  242,  1*> 
L.  R.  A.  215,  32  N.  E.  285  (negligence  of  per- 
sons who,  under  a  license  from  the  master,  put 
In  new  burners  in  a  brick  kiln  for  the  purpose  of 
testing  their  advantages). 

The  rule  applies  where  the  increase  of  danger 
arises  from  some  extrinsic  alteration  In  the 
character  of  the  environment  itself.  8ee  the 
case  last  cited,  and  also  Cerlllos  Coal  R.  Co.  v. 
Deserant  (1897)  9  N.  M.  49,  49  Pac.  807  (a  fire 
boss  in  a  mine  is  a  vice  principal  as  to  the  per- 
formance of  the  duty  of  informing  miners  where 
they  may  work  without  being  endangered  by 
accumulations  of  gas)  ;  Blledge  v.  National  City 
ft  O.  R.  Co.  (1893)  100  Cal.  282,  84  Pac.  720> 
(foreman  supervising  work  of  excavation  held 
to  be  a  vice  principal  in  regard  to  warning  la- 
borers as  to  any  special  danger  of  a  subsidence) . 

A  master  is  liable  for  the  negligence  of  his 
"walking  boss"  in  falling  to  notify  one  of  a  gang; 
of  men  who  were  directed  to  help  in  putting  out 
a  fire  that  the  stump  of  a  tree  had  been  bo 
burned  at  the  bottom  that  it  waa  likely  to  fall. 
Maltby  v.  Belden  (1899)  45  App.  Div.  384,  60» 
N.  Y.  Supp.  824.  See  also  Boelter  v.  Ross  Lum- 
ber Co.  (1899)  103  Wis.  324,  79  N.  W.  243. 

The  testimony  of  the  foreman  of  a  factory 
that  a  trapdoor  in  a  passageway  was  used  on  aa 
average  about  three  times  a  week,  and  from- 
five  to  ten  minutes  at  a  time,  justifies  an  infer- 
ence that  it  was  expected  to  be  used,  and  that 
the  act  of  a  servant  In  opening  It  was  net  on- 
authorized  in  such  a  sense  as  to  prevent  recov- 
ery from  the  employer  by  a  fellow  servant  in- 
jured by  falling  through  the  trapdoor,  upon  the 
ground  of  the  employer's  negligence  in  maintain- 
ing the  door  In  the  passageway  and  failing  to 
notify  him  thereof.  Johnson  v.  Field  Thurber 
Co.  (1898)  171  Mass.  481,  51  N.  E.  18. 

In  Smith  v.  Oxford  Iron  Co.  (1880)  42  N.  J. 
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Ma.  467,  S6  Ami.  Rep.  535,  It  appeared  that  one 
Scr&nton,  the  president  of  the  defendant  com- 
pany, to  whose  care  was  committed  the  superin- 
tendence of  the  business  of  the  corporation,  in- 
troduced the  use  of  giant  powder.  It  was  clearly 
shown  that  it  was  a  highly  dangerous  explosive, 
and  that  the  proper  manner  of  using  it  was  not 
made  known  to  the  plaintiff,  although  printed 
Instructions  were  in  the  possession  of  the  com- 
pany.    The  court  said :     "Before  allowing  this 
new  compound  to  be  Introduced,  it  was  a  duty 
which  the  company  owed  to  the  plaintiff  to  as- 
certain and  make  known  its  properties  and  the 
mode  of  using  it,  either  to  the  plaintiff  himself 
or  tJiose  under  whose  direction  he  worked.     The 
obligation  to  do  so  rested  upon  Scran  ton,  as  the 
head  officer  of  the  company,  and  his  neglect  In 
that  respect  was  the  neglect  of  the  company  it- 
self.    It  was  gross  negligence  In  the  company 
to   furnish  such  an  article  for  a  laborer's  use 
without  giving  him  the  requisite  Information, 
Whether  the  company  was  aware  of  its  danger- 
ous  quality,  or  furnished  it  for  use  "without  hav- 
ing- taken  steps  to  obtain  such  knowledge,  it  is 
equally  liable.     It  was  a  duty  which  the  com- 
pany, through  Scranton,  was  bound  to  perform, 
to  see  that  such  reasonable  care  as  the  exigency 
of   the  case  demanded,  was  taken,  and  to  im- 
part to  the  subordinates  full  information*  as  to 
the  manner  of  applying  the  new  compound,  be- 
fore placing  It  In  the  hands  of  an  ignorant  la- 
borer.    This  obligation  resting  on  the  company 
Itself,  the  president  could  not  shift  Its  liability 
by   referring   the  matter  to  one  of  his  subor- 
dinates." 

It  would  seem  that.  If  there  was  any  object 
In  doing  so,  all  the  cases  In  which  the  master 
baa  been  held  liable  for  the  failure  of  a  servant 
to  discover  defects  In  an  instrumentality  which 
he  has  to  supervise  might  be  brought  under  this 
principle. 

The  rule  against  delegation  of  power  is 
equally  applicable  where  the  servant  has  been 
transferred  to  a  new  place  of  work  where  he 
will  be  exposed  to  some  abnormal  risk  of  the 
kind  now  under  discussion. 

In  McMabon  v.  Ida  Mln.  Co.  (1897)  95  Wis. 
SOS.  70  X.  W.  478,  it  was  held  that  a  master  Is 
"not  to  set  a  man  at  work  among  latent  and  ex- 
traordinary dangers,  of  which  the  employee 
knows  nothing  and  which  he  cannot  ascertain  by 
experience  or  observation ;"  and  that  'in  taking 
the  plaintiff  from  one  part  of  the  mine  in  which 
he  had  been  at  work  and  setting  him  at  work  in 
a  different  place,''  and  not  warning  him  as  to 
certain  unexploded  blasts,  the  shift  boss  was 
plainly  and  palpably  acting  in  the  capacity  of 
the  master. 

Ibis  phase  of  the  master's  obligation  to  warn 
was  recently  considered  at  great  length  In  Carl- 
son v.  Northwestern  Teleph.  Exchange  Co. 
(1896)  63  Minn.  428,  65  N.  W.  914,  where  the 
court  reasoned  thus :  "If  the  nature  and  mag- 
nitude of  the  master's  work,  whether  It  be  that 
of  construction  or  otherwise,  and  the  number 
of  men  engaged  in  its  execution,  are  such  that 
the  exercise  of  ordinary  care  for  the  safety 
and  protection  of  the  workmen  from  unusual 
snd  unnecessary  dangers  requires  that  they  be 
given  reasonable  orders,  and  that  they  be  not 
ordered  from  one  part  of  the  work  to  another, 
without  warning,  into  places  of  unusual  danger 
and  risks,  which  are  not  obvious  to  the  senses 
and  known  to  them,  but  which  might  be  ascer- 
tained by  the  master  by  o  proper  inspection,  the 
absolute  duty  rests  upon  the  master  to  give 
surb  reasonable  orders.  Considerations  of  Jus- 
tice and  n  sound  public  policy  Impose  this  duty 
upon  the  master  as  such,  which  be  cannot  dele- 
fca.f  s..  <i»  ti>  rclievi*  himself  from  the  conse- 
quents of  a  negligent  discharge  of  it.  Where 
a  large  -number  of  men  are  employed  upon  the 
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same  work.  It  is  essential  that  reasonable  or- 
ders, regulating  their  conduct,  and  assigning  to 
them  proper  places  in  which  to  work,  should  be 
given.  It  is  the  duty  and  the  right  of  the  mas- 
ter to  give  orders  and  direct  the  places  where 
his  servants  shall  work.  Their  duty  Is  instant 
and  absolute  obedience,  unless  It  be  obvious  to 
them  that  such  obedience  will  expose  them  to 
unusual  dangers.  Despatch,  discipline,  and  the 
safety  of  person  and  property  in  the  execution 
of  work  imperatively  require  that  the  master 
should  order  and  the  servant  obey.  It  would  he 
practically  Impossible  to  carry  on  a  work  of  any 
magnitude  on  any  other  base.  A  workman, 
when  ordered  from  one  part  qf  the  work  to  an- 
other, cannot  be  allowed  to  stop,  examine,  and 
experiment  for  himself,  in  order  to  ascertain  If 
the  place  assigned  to  him  is  a  safe  one;  and 
therefore  in  obeying  the  order,  while  he  assumes 
obvious  and  ordinary  risks,  he  has  a  right  to 
rely  upon  a  faithful  discharge  of  the  master's 
duty  to  use  ordinary  care  to  warn  and  protect 
htm  against  unusual  dangers.  Any  rule  or  doc- 
trine which  deprives  the  workman  of  this  right 
and  protection  when  the  master  delegates  the 
power  and  duty  of  giving  such  orders  to  a  sub- 
ordinate, no  matter  how  high  or  low  his 
rank  or  grade.  Is  unsupported  by  reason,  vio- 
lates all  considerations  of  justice,  and  is 
not  supported  by  the  weight  of  authority," 
The  standpoint  of  the  court  will  be  made 
somewhat  clearer  by  quoting  the  following 
passage  from  the  concurring  opinion  of 
Mitchell,  J. :  "The  principle  which  this  court 
has  always  announced  as  the  test  is  that  it  Is 
not  the  mere  rank  or  grade  of  the  superior  em- 
ployee, but  the  nature  of  the  duty  or  service 
which  he  was  performing,  which  determines  the 
question ;  that,  whenever  a  master  delegates  to 
another  the  performance  of  a  duty  which  he 
owes  absolutely  to  his  servants,  or  which  would 
fall  within  the  line  of  his  duty,  as  master,  If 
personally  present,  then,  in  the  performance  of 
such  acts  such  other  person  would  be*  as  to- 
other servants,  a  vice  principal,  and  not  a  fel- 
low servant.  Whether  we  have  always  correctly, 
applied  this  test  to  the  facts  is  another  ques- 
tion. For  example,  in  hiring  and  discharging 
workmen  the  foreman  in  the  present  case  would 
represent  the  master,  and  his  negligence  In  the 
premises  would  be  chargeable  to  the  master.  So, 
?.lso,  in  the  matter  of  selecting  or  inspecting  Im- 
plements and  other  instrumentalities  for  the 
performance  of  the  work,  assuming  that  this 
duty  had  been  delegated  to  him.  And  where, 
as  in  this  case,  be  had  been  given  entire  control 
of  the  work,  and  of  all  the  workmen  engaged  In 
it,  with  absolute  and  supreme  authority  to  give 
them  orders  bow  to  do  the  work  and  where  to 
work,  I  think  that,  on  exactly  the  same  prin- 
ciple, in  giving  these  orders,  which  the  work- 
men were  bound  to  obey,  be  represented  the  mas- 
ter, and  was  performing  a  duty  which  would 
have  devolved  on  the  master  if  personally  pres- 
ent." 

In  Burke  v.  Anderson  (1895)  16  C.  C  A.  442, 
34  U.  8.  App.  132,  69  Fed.  814,  where  a  superin- 
tendent of  the  work  of  excavating  for  a  rail- 
way was  held  to  be  a  vice  principal  as  regards 
his  negligence  in  falling  to  notify  a  laborer  that 
a  portion  of  the  explosives  has  not  been  ex- 
ploded, the  court  said :  "The  master  provides 
the  place  for  his  servant  to  work,  and  if  his 
acts  create  a  special  danger  be  is  not  alone 
chargeable  with  the  positive  duty  to  exercise  the 
utmost  care  and  every  available  precaution 
against  possible  injury  to  those  who  are  to  work 
there,  bur,  if  danger  impends,  notwithstanding 
the  precautions  taken,  he  is  further  obligated  to 
give  due  information  and  timely  warning 
to  those  in  his  service  who  are  Ignorant 
of    its    extent    before    calling    upon    them    to 
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Incur  the  rick.  In  respect  of  the  em- 
ployment of  the  plaintiff  and  the  directions  for 
his  work,  It  Is  unquestionable  and  conceded  that 
the  superintendent  represented  the  master  as 
rice  principal.  In  the  earn*  relation  he  Is 
chargeable  with  knowledge  of  the  danger  in  us- 
ing the  explosives,  and  with  the  duty  to  protect 
employees  and  notify  them  of  risk.  If  the 
plaintiff  was  not  informed  of  the  peril  which 
compliance  with  the  order  Involved,  or  if  It  was 
not  clearly  apparent,  the  risk  thus  created 
cannot  be  held  to  have  been  contemplated  in  the 
service  in  which  he  engaged,  and  therefore  it 
was  not  one  assumed  by  him  in  his  employment 
The  instructions  requested  on  behalf  of  the  prin- 
cipal defendant,  and  the  theory  of  the  whole  de- 
fense as  well,  rest  upon  the  claim  that  the  op- 
eration of  blasting  was  common  labor,  and  not 
the  work  of  a  superintendent  or  vice  principal, 
that  its  performance  by  this  superintendent  was 
In  the  character  of  a  fellow  servant,  and  the 
master  was  not  liable  for  any  neglect  therein 
beyond  the  exercise  of  ordinary  care  In  select- 
ing his  servants.  In  the  same  connection  it  la 
argued  that  the  use  and  oars  of  the  oxplosives 
wss  not  a  personal  ejoty  of  the  master. 
Whether  these  claims  could  be  maintained  by 
the  master  In  any  case  In  which  he  brings  into 
his  work  the  dangerous  means  which  produce 
Injury,  and  whether  the  rule  of  strict  care  does 
not  Impose  a  positive  obligation  which  he  can- 
not evade  by  delegating  the  performance,  are 
questions  of  Interest,  but  they  do  net  require 
consideration  here.  It  is  sufficient  that  tho  risk 
was  created  by  the  master  or  for  his  purposes ; 
that  there  is  legitimate  finding  by  the  Jury  of 
negligence  on  the  part  of  chose  engaged  In  the 
performance,  causing  the  Injury ;  and  Anally 
that  the  plaintiff  was  Ignorant  of  the  risk  snd 
had  not  assumed  It.  The  doctrine  which  ex- 
empts the  master  from  liability  arising  out  of 
the  negligence  of  fellow  servants  Is  based  upon 
the  assumption  by  the  servant  of  the  ordinary 
risks  of  his  employment.  In  which  tbe  negli- 
gence of  fellow  servants  is  included,  but  It  has 
no  application  to  risks  which  are  not  contem- 
plated by  him  in  entering  upon  the  service 
(Northern  P.  B.  Co.  ▼.  Hambly  [1894]  154  U. 
8.  349,  857,  38  L.  ed.  1009,  1012,  14  Sup.  Ct. 
Rep.  988>,  and  certainly  cannot  govern  for  this 
extraordinary  risk  Interposed  by  the  master 
without  warning."  See  also  McMahon  v.  Ida 
Min.  Co.  (1897)  95  Wis.  308,  70  N.  W.  478 
( without  warning  miner  sent  to  work  In  a  place 
where  there  were  a  number  of  unexploded  blasts. 

In  some  instances  It  Is  difficult  to  say 
whether,  from  a  purely  logical  standpoint,  the 
liability  of  the  master  should  be  referred  to  this 
rule,  or  to  that  which  requires  hliu  to  answer 
for  tbe  negligence  of  persons  depuied  to  carry 
out  regulations.  See  III.  1,  supra.  The  inti- 
mate association  between  the  two  conceptions 
is  especially  manifest  In  cases  turning  upon  the 
master's  obligation  to  control  the  movements  of 
trains.  Moon  v.  Richmond  &  A.  R.  Co.  (1884) 
78  Va.  745,  49  Am.  Rep.  401  (section  foreman 
failed  to  signal  train  to  stop  at  a  place  where 
track  had  become  dangerous). 

Tbe  same  state  of  facts  appeared  also  In 
Torian  v.  Richmond  ft  A.  R.  Co.  (1837)  84  Va. 
192.  4  S.  B.  339.  where  we  find  the  court  laying 
down  tbe  law  thus:  "It  was  the  duty  of  the 
defendant  company  ...  to  use  all  reason- 
able precautions,  including  necessary  signals  to 
moving  trains,  essential  to  the  protection  of  tbe 
lives  and  limbs,  not  only  of  employees,  but  to 
the  protection  of  all  persons  lawfully  on  its 
road.  The  defendant  company,  by  and  through 
the  negligence  of  its  agent,  Herndon,  In  falling 
to  signal  the  approaching  train,  and  warn  It 
of  the  danger  in  its  path,  was  guilty  of  culpable 
negligence  which  caused  the  accident  that  re- 
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suited  In  the  death  of  the  plaintiff's  intestate, 
and  for  that  negligence  and  that  result  the  com- 
pany is  liable  In  damages.  That  negligence  was 
the  proximate  cause  of  the  death  of  plaintUTsj 
intestate,  who  wan  not  the  ooemployee  of  Hera- 
don,  by  whose  negligence  the  accident 
caused  In  the  sense  which  relieves  the  employ* 
from  liability  for  Injuries  to  one  servant  by 
through  the  negligent  act  or  omission  of  his  fel- 
low servant." 

In  Turner  v.  Norfolk  ft  W.  R.  Go.  (1895)  40 
W.  Va,  875,  22  S.  B.  88,  It  was  held  that  though 
In  some  respects  the  engineer  and  fireman  of  a 
special  engine  are  fellow  servants  of  a  section 
band,  yet.  In  giving  him  warning  of  the  use  of 
the  track  by  a  special  train  they  discharge  a 
nonassignable  personal  or  positive  duty  of  the* 
railroad  company  In  its  corporate  capacity.  The) 
court  said:  "It  has  been  well  said  that  It 
would  be  a  monstrous  doctrine  to  bold  that  a 
railroad  company  could  frame  such  schedules  aa 
would  inevitably,  or  even  probably,  result  In  col- 
lisions or  loss  of  life.  Lewis  v.  Selfert  (1887) 
116  Pa.  547,  11  Atl.  514.  Having  prepared  and 
promulgated  Its  schedule,  it  must  adhere  to  It, 
and  if  it  makes  a  change  or  violates  such 
schedule,  It  is  IU  positive  duty  to  notify 
all  who  may  be  affected  thereby  of  such 
change.  When,  In  contravention  of  Its  sched- 
ule. It  sends  a  'wild  engine'  over  Its  track 
unexpectedly,  It  Is  In  duty  bound  to  warn  all  Its 
employees  who  are  rightfully  on  and  using  the* 
track  about  its  business,  whether  In  charge  of 
engine,  train  or  hand  car,  of  the  change  in  tho 
schedule,  and  if  It  Intrusts  this  duty  to  others, 
by  bell,  whistle,  or  otherwise,  it  makes  such 
others  Its  vice  principals  to  that  extent,  and  If 
they  fail  to  discharge  this  duty  the  company 
must  answer  for  their  negligence  unless  it  bo 
shown  that  the  Injured  person  contributed  there- 
to. For  instance,  if  the  company  had  failed 
to  notify  Foreman  Alley,  by  bell,  whistle,  or 
otherwise,  of  the  presence  of  a  special  train  or 
obstruction  on  the  track,  and  he  had  been  In- 
jured thereby,  he  could  recover  unless  the  de- 
fendant showed  that  he  was  under  express  In- 
structions to  be  on  the  lookout  for  such  rpeclal 
trains,  and,  as  a  matter  of  precaution,  to  Has; 
around  curves  and  through  cuts.  In  such  case> 
he  would  fail,  not  because  of  being  a  fellow 
servant  with  the  engineer,  but  from  contribut- 
ing to  his  negligence.  The  company  must  pro- 
tect its  employees  from  all  dangers  created  by 
Itself  or  its  authorised  agents  or  agencies  which 
such  employees  cannot  themselves  foresee,  or, 
by  tbe  use  of  ordinary  prudence,  avoid.  For  It 
must  furnish  them  a  safe  place  to  work.  To 
send  'wild  engines'  and  trains  without  any  man- 
ner of  warning  or  precaution  over  tracks  al- 
ready rightfully  occupied  by  other  employees  ia 
negligence  in  tbe  highest  degree  criminal,  In 
utter  disregard  of  human  life  or  limb,  and 
worthy  of  the  severest  penalties  the  law  can 
possibly  lnfilct:  and  it  is  made  less  criminal 
by  tbe  degree  of  precaution  taken  to  give  the 
necessary  warning,  and  only  becomes  excusable 
when  the  measures  adopted  are  sufficient  to 
protect  such  employees  from  threatened  danger, 
provided  they  are  free  from  fault  themselves.** 

The  advantage  which  the  servant  receives 
from  the  rule  Is,  however,  greatly  curtailed  by 
the  construction  which  has  been  put  upon  the 
doctrine  as  to  details  of  work  (see,  especially, 
V.  f.  infra).  Some  of  the  cases  cited  in  this 
subdivision  would  undoubtedly  have  been  de- 
cided differently  in  some  Jurisdictions. 

p.  Duty  to  tram  as  to  danger*  of  the  transitory 
class  occasionally  supervening  during  the 
progress  of  the  work. 

In  some  Instances  the  master's  liability  tor 
the  failure  of  one  employee  to  warn  -another  aa 
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to  a  peril  of  tbe  merely  transitory  class  may  be 
predicated  on  the  ground  that  the  dereliction  of 
duty   wan  an  official  act  of  an  agent  who  was 
n  vice  principal  by  rlrtne  of  his  rank  as  a  gen- 
eral   or  departmental    manager.    The    general 
principle  applicable  to  such  a  case  has  been 
ited  thus:     "It  la  a  wrong  on  the  part  of 
it  baring  the  right  to  order  a  servant  to 
do  certain  specific  work  to  increase  the  peril 
of  tike  service  by  his  own  negligence.    The  em- 
ployee acting  under  the  specific  order  has  a  right 
to  assume,  In  the  absence  of  warning  or  notice, 
that  tils  superior  who  gave  the  order  would  not, 
by  his  own  negligence,  make  the  work  unsafe." 
Taylor  v.  fivausville  ft  T.  H.  R.  Co.  (18S9)  121 
Ind-    124,  ILB.A.  584,  22  N.  B.  876.     See 
also  the  note  to  O'Nell  v.  Great  Northern  R.  Co. 
(1900:  Minn.)  51  L.  R.  A.  592,  598. 
But  wherever  there  Is  no  such  superiority  of 
that  the  plaintiff  must  rely  solely  on  the 
icter  of  the  negligent  act  Itself  as  a  ground 
of  recovery,  it  seems  clear  that,  in  the  absence 
of  some  special  consideration  bringing  the  facts 
wit  bio  the  domain  of  some  duty  conceded  to  be 
nondelegable,  the  master  cannot  be  compelled 
to  Indemnify  a  servant  for  Injuries  caused  by 
this   kind  of  negligence,  without  breaking    in 
upon    the  principle  that  the  master  Is,  at  all 
events,  not  liable  for  any  dangers  which  are  due 
to  tne  manner  In  whleh  the  servants  themselves 
deal    with  Instrumentalities  which   are  intrin- 
sically safe  and  suitable.     Such  a  case  is  pre- 
sented where  the  real  gravamen  of  the  action 
Is  tbe  failure  to  conduct  the  work  upon  a  safe 
system.     Grace  a  H.  Co.  v.  Kennedy  (1900)  40 
C  G.  A.  60, 99  Fed.  679,  Affirming  (1899)  92  Fed. 
11a,    where  a  person  employing  men  to  work 
en  tall  timbers  above  a  sidewalk,  which  are  re- 
tailed to  be  supported  by  guys  across  the  street, 
was  said  liable  for  his  failure  to  furnish  watch- 
men to  warn  drivers  In  charge  of  vehicles  upon 
the  street  to  avoid  the  guys,  so  as  to  be  liable 
far  the  fall  of  a  workman  caused  by  a  vehicle 
striking  *aayr  although  fellow  workmen  In  mov- 
ing thejpyaa  the  work  progresses  are  also  neg- 
ligent Is  placing  it  where  It  will  be  struck  by 
is.     In  the  lower  court  the  ro- 
of the  decision  was  that  the  "place  was 
te  by  the  lack  of  warning  with  which 
in  which  the  plaintiff  was  engaged  had 
to  do/'  and  it  was  observed  that  the 
providing  for  the  safety  of  the  place 
as  a  nondelegable  obligation  upon 
'except  as  it  may  be  changed  by  the 
of  the  work  itself."     In  the  court  of 
appeala  the  liability  was  predicated  rather  upon 
the  lack  of  a  proper  system,  and  it  was  laid 
down  that  the  master  cannot  escape  liability 
under  the  rule  that  the  duty  of  the  master  to 
provide  safe  places  does  not  apply  where  the 
place,  originally  furnished  is  safe,  and  becomes 
unsafe  in  the  progress  of  the  work,  or  because 
of  the  manner  In  which  the  work  is  done,  since 
It  cannot  be  said  that  the  place  (the  street) 
originally   furnished   was   safe   unless   it    was 
protected  by  danger  signals  or  watchmen. 

Under  the  theory  that  the  master's  duty  to 
enfohce  rules  Is  nondelegable,  It  Is  also  possible 
to  justify  tne  decision  of  the  Indiana  court  of 
appeals  which  has  also  held  that  a  railroad  com- 
pany la  liable  to  a  car  repairer  for  personal  in- 
juries received  by  him  while  making  repairs, 
where  a  brakeman  to  whom  the  company  has  in- 
trusted the  duty  of  notifying  the  workmen  that 
a  switch  engine  is  about  to  enter  upon  tbe 
tracks  falls  to  give  such  notice.  If  a  rule  of  the 
company  requires  the  notice  to  be  given,  and 
does  not  require  the  repairer  to  take  any  steps 
to  his  own  protection.  Bvaasville  ft  T.  H.  R. 
Co.  v.  Holcomb  (1894)  9  Ind.  App.  198,  86  N. 
K.  80. 

fto  far  as  the  writer  knows,  there  is  only  one 
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case  In  which  the  master  has  been  held  liable 
on  tbe  broad  ground  that  he  must  answer  for 
the  negligence  of  a  servant  charged  with  the 
function  of  warning  other  employees  that  tbe 
instrumentalities  are  about  to  be  used  In  a  way 
which  will  render  their  environment  unsafe 
for  a  brief  period  of  uncertain  duration.  In 
holding  that  the  failure  of  a  quarry  foreman  to 
give  warning  of  a  blast,  as  it  was  his  duty  to 
do,  in  time  to  permit  tbe  workmen  to  get  out  of 
danger,  is  imputable  to  the  employer,  and  is  not 
one  of  the  risks  assumed  by  the  employee,  tbe 
result  being  the  same  whether  the  negligence 
arose  from  a  defective  system  with  reference  to 
warnings,  or  from  the  foreman's  failure  to  prop- 
erly observe  such  system,  the  court  rejected  the 
theory  of  the  defendant  that  tbe  giving  of  the 
warning  was  only  Incidental  to  the  foreman's 
work  in  preparing  the  blast  and  lighting  the 
fuse,  saying:  "When  we  consider  tbe  general 
duty  owed  by  an  employer  to  his  employees  to 
exercise  reasonable  care  that  the  place  where 
he  sets  them  to  work  shall  be  kept  safe  (Van 
Steenburgh  v.  Thornton  (1895)  58  X.  J.  L.  160, 
83  Atl.  880),  the  propriety  of  including  therein 
the  duty  of  giving  warning  in  such  circum- 
stances as  those  now  before  us  becomes  at  once 
apparent.  The  danger  of  blasting  was  one  fre- 
quently recurring,  and  its  occurrence  could  al- 
ways be  foreseen,  not  by  the  workmen  scattered 
about  the  quarry,  o*it  by  any  person  charged 
with  the  duty  of  watching  for  It.  If  the  dan- 
ger was  not  foreseen,  and  tbe  proper  warning 
given,  the  quarry  became  an  unsafe  place  for 
the  workmen,  but  it  was  made  reasonably  safe 
if  such  warning  was  given.  It  seems  clearly 
to  follow  that  on  him  whose  duty  It  was  to  take 
care  that  the  place  was  kept  safe  was  cast  the 
duty  of  giving  timely  warning.  We  conclude, 
therefore,  that  it  was  part  of  the  defendant's 
duty  to  the  plaintiff  that  proper  care  should  be 
exercised  In  giving  warning  of  an  expected 
blast."  Belleville  Stone  Co.  v.  Mooney  (1897) 
61  N.  J.  L.  253,  39  L.  R.  A.  834,  89  Atl.  764, 
Affirming  60  N.  J.  L.  828,  88  Atl.  835. 

Considering  the  consistent  rigor  with  which 
the  doctrine  of  common  employment  has  usual- 
ly been  construed  In  New  Jersey  to  the  servant's 
disadvantage,  the  attitude  of  the  court  in  this 
particular  instance  Is  somewhat  surprising. 

q.  Duty  to  inspect  instrumentalities;  generally. 

Since  neither  the  duty  of  seeing  that  the 
instrumentalities  of  work,  as  originally  supplied, 
satisfy  the  legal  standard  of  safety,  nor  the  duty 
of  seeing  that  they  continue  while  in  use  to 
satisfy  that  standard,  can  be  adequately  per- 
foimed  without  a  proper  examination  of  the 
subject-matter,  It  would  seem  that  In  any  case 
In  which  an  absolute  quality  is  ascribed  to  these 
duties,  a  like  quality  ought,  as  a  necessary 
logical  consequence,  to  be  ascribed  to  the  duty 
of  examination  both  as  respects  the  time  when 
the  Instrumentalities  are  first  furnished,  and 
as  regards  the  period  during  which  they  remain 
In  use. 

But  a  comparison  of  the  decisions  cited  in  the 
following  subdivision,  with  those  noted  in  III. 
d,  supra,  and  In  VII.  a,  b,  infra,  shows  that  the 
courts  have  not  always  deferred  to  the  logical 
force  of  this  consideration. 

r.  Duty  to  inspect  instrumentalities  at  the  time 
they  are  first  brought  into  use. 

So  far  as  regards  the  original  condition  of 
such  Instrumentalities  aa  are  furnished  in  a 
completed  condition  an  entirely  symmetrical 
doctrine  prevails.  If  a  master  undertakes  to 
manufacture  and  supply  Instrumentalities  to  his 
servant,  he  must,  at  his  peril,  see  that  they  are 
properly   inspected  before   being  brought  Into 
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use.  See  note  to  Walkowskl  v.  Penokee  ft  G. 
Consol.  Mines  (1808;  Mich.)  41  L.  K.  A.  70. 

Inspection  to  discover  whether  an  appliance 
Is  defective  Is  as  much  a  part  of  the  work  of 
fum'shlng  safe  appliances  as  reparation  after 
the  defect  Is  discovered.  Eaton  v.  New  York 
C.  &  H  R.  11.  Co.  (1900)  163  N.  Y.  391,  57  X. 
E.  609. 

So,  also,  If  articles  which  are  liable  to  deter- 
iorate with  the  lapse  of  time  are  stored  after  be- 
ing purchased,  and  then  brought  Into  use  as 
the  necessities  of  the  work  may  demand,  the 
person  who  has  them  under  his  charge  Is  re- 
garded as  the  master's  representative  In  respect 
to  the  duty  of  seeing  that  none  which  hnve  be- 
come unfit  for  use  are  turned  over  to  the  serv- 
ants. Nord  Deutscher  Lloyd  S.  S.  Co.  v.  Inge- 
bragsten  (1894)  57  N.  J.  L.  402,  81  Atl.  019 
(storekeeper  delivered  a  rusty  cable  to  a  steve- 
dore) . 

It  has  been  held  that  a  railway  oompanj  is 
liable  for  an  Injury  to  a  brakeman  caused  by 
his  being  thrown  off  the  car  and  under  The 
wheels  by  the  negligent  loading  of  smokestacks 
on  sucn  car  by  a  station  agent  intrusted  with 
such  loading,  where  the  brakeman  was  not  guilty 
of  negligence  contributing  to  the  injury-  Atchi- 
son, T.  ft  S.  F.  R.  Co.  v.  Seeley  (1893)  54  Kan. 
21,  37  Pac  104.  The  court  said :  "An  author- 
ity is  cited  to  the  effect  that,  where  the  company 
has  employed  a  competent  inspector  to  see  that 
the  care  are  properly  loaded  and  in  good  con- 
dition. It  cannot  be  held  liable  for  the  negli- 
gence of  the  inspector  In  falling  to  observe  that 
the  car  was  improperly  loaded.  Dewey  v.  De- 
troit, G.  H.  ft  M.  R.  Co.  (1893)  97  Mich.  843, 
22  L.  R,  A.  292,  16  L.  R.  A.  342,  52  N.  W.  942, 
56  N.  W.  756.  This  authority  is  not  satisfact- 
ory to  us  nor  in  line  with  the  decisions  that 
have  been  cited.  We  are  unable  to  see  any 
reason  for  a  distinction  between  the  prepara- 
tion and  Inspection  of  the  car  Itself  as  a  fit 
Instrumentality  to  be  placed  in  a  train  and 
the  preparation  and  Inspection  of  a  loaded  car 
to  be  placed  in  the  train  for  transportation. 
Bach  is  an  instrumentality  to  be  used  in  connec- 
tion with  the  services  necessary  to  be  performed 
by  the  trainmen  In  Its  transportation,  and  no 
distinction  between  them  is  seen,  so  far  as 
the  obligation  of  the  company  or  the  safety  of 
the  employees  engaged  In  handling  It  are  con- 
cerned. The  Inspection  in  either  case  Is  made 
with  reference  to  the  same  end  and  the  person 
to  whom  this  duty  Is  delegated  stands  in  the 
place  of  the  company,  and  the  latter  Is  respon- 
sible for  his  acts.'*     Contrast  IV.  o,  8,  infra. 

The  doctrine  that  the  master  is  liable  for  a 
defect  in  one  of  the  constituent  parts  of  a  ma- 
chine which  is  substituted  for  a  discarded  one 
obviously  involves,  In  the  present  connection, 
the  corollary  that  he  is  liable  for  the  careless 
performance  of  the  duty  of  Inspecting  the  new 
materials  thus  Introduced  into  the  machine. 
Toy  v.  United  States  Cartridge  Co.  (1893)  159 
Mass.  313,  84  N.  B.  461.  See  extract  In  III. 
f,  supra. 

On  the  other  hand,  the  effect  of  the  decisions 
cited  in  the  note  to  Walkowskl  v.  Penokee  ft  G. 
Consol.  Mines  (1898;  Mich.)  41  L.  R.  A.  pp. 
71  et  seq.  is  that,  to  the  extent  there  shown,  the 
master  Is  not  required  to  answer  for  the  inade- 
quacy of  an  inspection  where  the  person  who 
made,  or  ought  to  have  made,  it  was  a  manu- 
facturer or  dealer  on  whose  skill  and  Judgment 
he  was  entitled  to  rely.  Compare  also  II.  h, 
t,  supra. 

a,  Duty  to  inspect  instrumentalities  during  the 
time  they  are  kept  in  use. 

Except  In  so  far  as  the  servant's  rights  of  re- 
covery may  be  limited  by  the  application  of  the 
doctrine  as  to  details  of  work,  the  duty  of  In- 
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spection  Is  by  most  courts  treated  as  nondelega- 
ble. The  effect  of  this  doctine  will  be  explained 
in  subtitle  VII.  infra.  At  present  it  wilt  be 
sufficient  to  say  that,  as  a  general  rule,  the 
duty  of  inspection  is  absolute  In  so  far  as  It 
has  relation  to  Intrinsic  defects,  and  delegable 
in  so  far  as  it  has  relation  to  defects  which  arise 
in  the  dally  use  of  the  instrumentalities,  and 
are  of  such  a  nature  that  the  neoessnry  remedy 
can  without  difficulty  be  applied  by  the  servants 
themselves.  A  differentiation  based  upon  a  the- 
ory so  extremely  vague  as  this  is  naturally  any- 
thing but  satisfactory,  and  a  comparison  of  the 
cases  cited  in  the  following  paragraphs  with 
those  tabulated  in  VII.  b,  infra,  shows  that  be- 
tween the  two  zones  of  facts  with  respect  to 
which  the  theory  yields  definite  and  logical  re- 
sults there  lies  an  extensive  debatable  ground 
which  forms  the  subject  of  decisions  reflecting 
little  more  than  the  tendency  of  the  various 
courts  to  favor  either  the  master  or  the  servant 
in  the  choice*  of  the  particular  principle  to  which 
the  rights  of  the  parties  shall  be  referred. 

The  following  cases  were  decided  on  the 
broad  ground  that  In  the  language  of  the  court 
in  Bailey  v.  Rome,  W.  ft  O.  R.  Co.  (1893)  139 
N.  Y.  302,  84  N.  B.  918,  "proper  Inspection  to 
discover  defects  is  a  part  of  the  master's  duty  :" 
Texas  ft  P.  R.  Co.  v.  Barrett  (1895)  14  C.  C.  A. 
373,  30  U.  8.  App.  196,  67  Fed.  214,  Affirmed  In 
(1897)  166  U.  S.  617,  41  L.  ed.  1136,  17  Sup. 
Ct.  Rep.  707  (weakness  of  boiler  which  exploded 
might  have  been  discovered  by  a  proper  test)  ; 
Atchison,  T.  ft  S.  F.  R.  Co.  v.  Mulligan  U895> 
14  C.  C.  A.  547,  34  U.  S.  App.  1,  67  Fed.  560  (en- 
gineer, charged  with  duty  of  Inspecting  his  en- 
gine, not  a  fellow  servant  of  a  hostler  injured 
by  a  defective  footboard)  ;  Texas  ft  P.  R.  Co. 
v.  Thompson  (1895)  17  C.  C.  A.  524,  30  U.  8. 
App.  549,  70  Fed.  944,  reiterating  the  doctrine 
of  Texas  ft  P.  R.  Co.  v.  Barrett  (1895)  14  C.  C. 
A.  373,  30  U.  8.  App.  196,  67  Fed.  214  (boiler 
exploded.  Speer,  D.  J.,  dissented,  but  only  on  the 
ground  that  the  theory  of  the  defendant  as  to 
the  cause  of  the  accident  bad  not  been  brought 
to  the  attention  of  the  Jury  by  proper  instruc- 
tions) ;  Gowen  v.  Bush  (1896)  22  C.  C.  A.  196, 
40  U.  S.  App.  849,  76  Fed.  349  (employees 
charged  with  the  duty  of  going  through  a  mine 
inspecting  it  and  seeing  whether  it  Is  free  from 
explosive  gas  are  discharging  a  personal  duty 
of  the  master,  and  are  not  fellow  servants  of 
a  miner  in  that  respect)  ;  Western  Coal  ft  Min. 
Co.  v.  Ingraham  (1895)  17  C.  C.  A.  71,  36  U. 
8.  App.  1,  70  Fed.  219  (owner  of  a  mine  cannot 
escape  responsibility  for  neglect  to  make  timely 
inspection  of  the  timbers,  walls,  and  roofs  by 
the  devolution  of  the  duty  on  a  competent  min- 
ing boss  or  foreman)  ;  McCauley  v.  Southern 
R,  Co.  (1897)  10  App.  D.  C.  560;  Baltimore  *> 
P.  R.  Co.  v.  Elliott  (1896)  9  App.  D.  C.  341 
(error  to  direct  a  verdict  for  the  defendant, 
where  there  is  evidence  of  negligence  in  Inspec- 
tion) ;  Wells  v.  Coe  (1886)  9  Colo.  159,  11  Pac 
50;  Chicago  &  B.  I.  R.  Co.  v.  Knelrim  (1894) 
152  III.  458,  39  N.  B.  324;  Cleveland,  C.  C.  & 
St.  L.  R.  Co.  v.  Ward  (1897)  147  Ind.  256,  45 
N.  B.  325,  46  N.  B.  462  (defective  locomotive)  ; 
Blasenlc  v.  Iowa  ft  W.  Coal  Co.  (1897)  102 
Iowa,  706,  72  N.  W.  292  (employee  appointed 
to  inspect  the  roofs  of  tunnels  in  a  mine)  ; 
Atchison,  T.  ft  8.  F.  R,  Co.  v.  McKee  (1887)  87 
Kan.  592,  15  Pac.  484 ;  Anderson  v.  Michigan 
C.  R.  Co.  (1895)  107  Mich.  591,  65  N.  W.  585; 
Cole  v.  Warren  Mfg.  Co.  (1899)  63  N.  J.  L.  626, 
44  Atl.  647  (employment  of  an  expert  mill  archi- 
tect and  builder  In  the  reconstruction  of  a  mill, 
not  a  sufficient  discharge  of  the  master's  duty)  , 
Cerrlllos  Coal  R,  Co.  v.  Deserant  (1897)  9  N. 
M.  49,  49  Pac.  807  (fire  boss  in  a  mine  whose 
duty  it  is  to  Inspect  the  working  places  and 
Inform  miners  who  work  by  contract  as  to  their 
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■nfety) ;  Bgan  t.  Dry  Dock,  B.  B.  ft  B.  R.  Co. 
U896)  12  App.  Div.  556,  42  N.  Y.  8upp.  188 
(boiler  exploded)  ;  McKnlght  v.  Brooklyn 
Heights  B.  Co.  (1808)  23  Misc.  527,  51  N.  Y. 
8upp.  738  (Inspectors  of  harness  used  by  street- 
car company  not  fellow  servants  of  drivers)  ; 
McKnlght  v.  Brooklyn  Heights  R.  Co.  (1898) 
23  Misc.  527,  51  N.  Y.  Supp.  738 ;  Chesson  v. 
John  L.  Roper  Lumber  Co.  (1896)  118  N.  C. 
59,  25  8.  E.  925  (carpenters  employed  to  Inspect 
and  make  any  needed  repairs  in  a  platform  upon 
which  servants  are  required  to  work  are  vice 
principals)  ;  Fisher  v.  Oregon  Short  Line  ft  U. 
N.  R.  Co.  (1892)  22  Or.  538,  16  L.  EL  A.  519, 
30  Pac  425  (section  foreman  held  to  represent 
the  master  in  not  discovering  a  dangerous  defect 
on  a  railway  track);  Mullan  v.  Philadelphia  ft 
8.  Mall  8.  8.  Co.  (1875)  78  Pa.  25,  21  Am.  Rep. 
2,  Reversing  (1872)  9  Phlla.  16 ;  Gates  v.  Chi- 
cago, M.  ft  St.  P.  R.  Co.  (1892)  2  8.  D.  422,  50 
N.  W.  907  (derrick,  not  being  properly  fastened, 
swung  round  so  as  to  obstruct  railway  track)  ; 
Houston  &  T.  C.  R.  Co.  v.  Marcel  lea  (1883)  59 
Tex.  334  ;  Sabine  ft  E.  T.  R.  Co.  v.  Ewing  (1892) 
1  Tex.  CIt.  App.  531,  21  S.  W.  700  (defective 
locomotive)  ;  Fordyce  v.  Culver  (1893)  2  Tex. 
Civ.  App.  569,  22  S.  W.  237 ;  Missouri,  K.  ft  T. 
R.  Co.  v.  Ferch  (1898)  18  Tex.  Civ.  App.  46, 
44  S.  W.  317 ;  Houston  v.  Brush  (1894)  66  Vt. 
331,  29  Atl.  880,  (defective  tackle  block  pin 
not  properly  fastened)  ;  Baltimore  ft  O.  R.  Co. 
v.  McKenzle  (1885)  81  Va.  71  (section  master 
and  night  watchman  failed  to  discover  a  rock 
which  had  fallen  on  a  railway  track). 

In  the  following  cases  car  Inspectors  were 
held  not  to  be  fellow  servants  of  trainmen  or 
other  employees  exposed  to  danger  from  defect- 
ive cars;  Union  P.  R.  Co.  v.  Daniels  (1894)  152 
U.  8.  684,  tub  nom.  Union  P.  R.  Co.  v.  Snyder, 
33  L.  ed.  597,  14  Sup.  Ct  Rep.  756,  Affirming 
(1S90)  6  Utah,  357,  23  Pac.  762;  Macy  v.  St. 
Paul  ft  D.  R.  Co.  (1886)  85  Minn.  200,  28  N. 
W.  249;  Ohio  ft  M.  R.  Co.  v.  Pearcy  (1891)  128 
Ind.  197.  27  N.  E.  479 ;  Little  Rock  ft  M.  R.  Co. 
v.  Moseley  (1893)  6  C.  C.  A.  225,  12  U.  8.  App. 
ol4,  56  Fed.  1009 ;  Cincinnati,  H.  ft  D.  R.  Co. 
t.  McMullen  (1889)  117  Ind.  439,  20  N.  E.  287 ; 
Missouri  I*.  R.  Co.  v.  Dwyer  (1886)  36  Kan.  58, 
12  Pac.  352 :  Carpenter  v.  Mexican  Nat.  R.  Co. 
(1889)  39  Fed.  315;  Cooper  v.  Pittsburgh,  C. 
<k  St.  U  R.  Co.  (1884)  24  W.  Va.  87 ;  Illinois  C. 
R.  Co.  v.  Hllllard  (1896)  99  Ky.  684,  37  S.  W. 
75;  Long  v.  Pacific  R.  Co.  (1877)  65  Mo.  225; 
-Condon  v.  Missouri  P.  R.  Co.   (1883)   78  Mo. 
567:  Illinois  C.  R.  Co.  v.  Reardon   (1891)    56 
HI.  App.  542 :  Brann  v.  Chicago,  R.  I.  ft  P.  R. 
Co.  (1880)    53  Iowa,  595,  36  Am.  Rep.  243.  6 
N.  W.  5 ;  St.  Louts,  A.  ft  T.  R.  Co.  v.  Putnam 
(1892)  1  Tex.  Civ.  App.  142,  20  8.  W.  1002 ;  G. 
H.  Hammond  Co.  v.  Mason  (1895)  12  Ind.  App. 
46ft,  40  N.  B.  642 ;  Atchison,  T.  ft  S.  F.  R.  Co.  v. 
Seeley   (1894)   54  Kan.  21,  37  Pac.  104   (here 
the  duty  was  predicated  on  the  manner  in  which 
the  car  was  loaded)  ;   Kentucky   C.   R.   Co.  v. 
-Carr  (1897)  19  Ky.  L.  Rep.  1172,  43  S.  W.  103; 
Morton  v.  Detroit,  B.  C.  ft  A.  R.  Co.    (1890) 
«1  Mich.  423,  46  N.  W.  Ill ;  McDonald  v.  Michi- 
gan C.  R.  Co.   (1895)    108  Mich.  7,  65  N.   W. 
597;  Coonts  v.  Missouri  P.  R.  Co.   (1894)    121 
Mo.  652.  26  8.  W.  661  (duty  here  delegated  to 
engineer)  :  Chicago,  B.  ft  Q.  R.  Co.  v.  Kellogg 
(1898)   54  Neb.  127,  74  N.  W.  454;  Bailey  v. 
Rome,  W.  ft  O.  R.  Co.  (1893)  139  N.  Y.  302,  24 
N.  E.  918  (defective  brake)  :  Jennings  v.  New 
York,  N.  H.  ft  H.  R.  Co.   (1895)   12  Misc.  408, 
33  N.  Y.  Supp.  585;  Cameron  v.  Great  North- 
ern R.  Co.   (1898)  8  N.  D.  124,  77  N.  W.  1016 
(steps  had  been  removed  from  a  car)  ;  Columbus 
•a  X.  R.  Co.  v.  Webb  (1861)   12  Ohio  St.  475: 
International  ft  G.  N.  R.  Co.  v.  Keenan   (1890) 
'8  Tex.  294,  9  L.  R.  A.  703.  14  S.  W.  668  :  Smith 
▼.  Chicago.  M.  ft  St.  P.  R.  Co.  (1877)  42  Wis. 
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520;  Norfolk  ft  W.  R.  Co.  v.  Ampty  (1896)  98 
Va.  108,  25  S.  B.  226  (here  the  duty  was  dele- 
gated to  the  conductor). 

In  Tierney  v.  Minneapolis  ft  St.  L.  R.  Co. 
(1885)  33  Minn.  311,  53  Am.  Rep.  35,  23  N.  W. 
229,  it  was  held  that  where,  by  a  regulation  gov- 
erning the  employees  in  the  transfer  yard  of  a 
railway  company,  car  Inspectors  were  required 
to  inspect  incoming  cars  immediately  upon  their 
arrival,  and,  If  out  of  repair,  to  mark  them  "in 
bad  order,"  indicating  that  they  were  to  be 
sent  to  the  "repair  track,"  negligence  on  the 
part  of  the  inspectors  in  falling  to  properly  dis- 
charge this  duty,  by  reason  of  which  plaintiff 
was  injured  while  attempting  to  couple  a  dam- 
aged car  without  notice % of  its  condition,  and 
without  fault  on  bis  part,  may  be  Imputed  to 
the  company.  The  court  said :  "In  respect  to 
patent  defects  in  the  coupling  apparatus,  brakes, 
wheels,  etc.,  we  may  assume  that  the  defend- 
ants bad  undertaken  the  duty  of  inspection,  and 
intrusted  it  to  the  proper  agents.  As  a  rule, 
also,  there  Is  a  distinction  between  the  special 
duties  of  such  persons  and  the  service  of  other 
employees  who  are  engaged  In  handling  cars  and 
operating  trains.  It  is  not  the  same  In  kind  as 
that  of  the  switchman,  brakeman,  or  other  oper- 
ative. Wedgwood  v.  Chicago  ft  N.  W.  R.  Co. 
(1878)  44  Wis.  44;  Scbults  v.  Chicago,  M.  ft 
St.  P.  R.  Co.  (1879)  48  Wis.  375,  4  N.  W.  899. 
The  service  of  the  former  class  relates  wholly 
to  the  matter  of  the  care  and  repair  of  machin- 
ery, the  use  of  which  is  attended  with  constant 
danger  to  other  employees  unless  maintained  in 
a  safe  condition ;  and  they  represent  the  mas- 
ter, not  in  the  capacity  of  superior  officers  placed 
over  other  employees,  but  because  performing 
the  master's  duty  in  respect  to  safe  instrumen- 
talities." See  also  III.  t,  infra,  as  to  Inspection 
of  foreign  cars. 

In  an  action  by  an  employee  to  recover  for 
Injuries  caused  by  the  giving  way  of  a. grab 
iron  of  a  ladder  on  the  side  of  the  car,  an  in- 
struction which  deals  with  the  method  of  in- 
spection adopted  by  the  company  Is  properly 
refused,  where  the  Issue  Is,  not  whether  the 
system  of  inspection  was  the  proper  one,  but 
whether  the  Inspectors  properly  executed  the 
system.  Thompson  v.  Great  Northern  R.  Co. 
(1900)  79  Minn.  291.  82  N.  W.  637. 

A  similar  conclusion,  it  may  be  remarked. 
Is  reached  under  the  theory  that  Inspectors  are 
in  a  different  department  from  the  servants  who 
use  the  Instrumentalities  Inspected.  Thus,  in 
one  case  it  was  laid  down  that  the  negligence  of 
the  servants  of  a  railroad  company,  having 
charge  of  the  Inspection  and  repair  of  cars.  Is, 
as  regards  a  brakeman,  the  negligence  of  a  su- 
perior in  another  department.  Chicago  ft  N.  W. 
R.  Co.  v.  Jackson  (1870)  55  III.  492,  8  Am. 
Rep.  661.  In  another,  the  conductor  of  a 
freight  train  was  denied  being  a  fellow  serv- 
ant of  a  car  Inspector  by  whose  negligence  in 
falling  to  inspect  the  ladder  of  one  of  the 
cars  the  former  was  Injured.  Illinois  C.  R.  Co. 
v.  Hllllard  (1896)  99  Ky.  684,  37  S.  W.  75  (serv- 
ants said  to  be  "acting  in  different  spheres"). 

The  nature  of  the  liability  imputed  to  the 
master  for  negligence  In  regard  to  inspection  is 
sometimes  defined  by  saying  that  the  employ- 
ment of  a  competent  Inspector  of  its  ippllauces 
does  not  relieve  the  master  from  liability  for 
Injuries  resulting  from  defects  in  the  appliances, 
which  would  have  been  discovered  by  a  reason- 
ably careful  Inspection,  but  which  were  not  in 
fact  discovered.  Cleveland,  C.  C.  ft  St.  L.  R. 
Co.  v.  Ward  (1896)  147  Ind.  256.  45  N.  E  323, 
Rehearing  denied  in  147  Ind.  265.  46  N.  E.  462  ; 
Following  Durkln  v.  Sharp  (1882)  88  N  Y.  225, 
where  it  was  held  that  the  Inspection  of  a  rail- 
road track  was  a  duty  of  the  master,  and  If 
carelessly  and  negligently  performed,  even  by 
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a  competent  Inspector,  the  master  would  still 
be  liable.  To  excuse  him  from  liability  the 
track  most  have  been  carefully  Inspected  by  a 
competent  Inspector. 

The  sufficiency  of  the  number  of  Inspectors  of 
railroad  cars,  and  their  competency,  furnish  no 
defense  to  an  action  for  injuries  caused  by  a 
defect  which  could  have  been  detected  by  a 
proper  inspection.  Union  P.  R.  Co.  v.  Daniels 
(1894)  152  U.  8.  684,  $ub  nom.  Union  P.  R.  Co. 
T.  .Snyder,  38  L.  ed.  507,  14  Sup.  Ct.  Rep.  756. 

Where  a  servant  of  a  railroad  company  Is 
Injured  or  killed  in  consequence  of  the  giving 
way  of  a  defective  bridge,  the  company  cannot 
escape  liability  from  the  fact  that  the  bridge 
was  constructed  properly  in  the  first  place,  and 
It  employed  skilful  and  competent  subordinates 
to  Inspect  and  repair  Its  bridges.  Toledo,  P. 
ft  W.  R.  Co.  t.  Conroy  (1878)  68  III.  560.  For 
other  examples  of  the  same  form  of  statement, 
see  Egan  v.  Dry  Dock,  E.  B.  ft  B.  R.  Co.  (1896) 
12  App.  Div.  656,  42  N.  Y.  Supp.  188;  Bushby 
v.  New  York,  L.  E.  ft  W.  R.  Co.  (1887)  107 
N.  Y.  874,  14  N.  E.  407;  Elmer  v.  Locke  (1863) 
185  Mass.  575  ;Ohloft  M.  B.  Co.  v.  Pearcy  (1891) 
128  Ind.  197,  27  N.  E.  479 ;  Texas  ft  P.  R.  Co. 
T.  O'Fiel  (1890)  78  Tex.  486,  15  8.  W.  83; 
Indiana  Iron  Co.  v.  Cray  (1897)  19  Ind.  App. 
565,  48  N.  E.  803  (facts  indicated  that  a  proper 
inspection  would  have  disclosed  the  danger). 

The  master  will  not  be  allowed  to  escape  on 
the  theory  that  the  person  who  actually  made 
the  negligent  Inspection  was  not  the  employee 
appointed  by  him  to  discharge  the  duty  of  In- 
spection (Bablne  ft  E.  T.  R.  Co.  v.  Swing  [1892] 
1  Tex.  Civ.  App.  531,  21  8.  W.  700)  ;  and  If 
he  chooses  to  devolve  the  duty  of  inspecting  an 
Instrumentality  upon  the  employee  whose  func- 
tion It  is  to  use  it  for  the  purpose  of  his  work, 
and  provides  no  other  method  of  inspection,  he 
must  respond  in  damages  for  the  negligence  of 
the  employee  In  continuing  to  use  the  instru- 
mentality after  he  has  learned  that  it  is  dan- 
gerously defective,  and  has  had  an  opportunity 
of  discarding  it  or  reporting  its  condition  to 
the  agent  of  the  master  whose  duty  it  is  to 
make  the  needful  repairs. 

In  McDonald  v.  Michigan  C.  R.  Co.  (1895) 
108  Mich.  7,  65  N.  W.  597,  a  railway  tompany 
was  held  liable  to  one  of  its  brakemen  for  an 
injury  received  through  the  failure  of  the  en- 
gine to  respond  promptly  to  the  airbrake,  which 
defect  was  known  to  the  engineer,  who  continued 
to  use  the  engine  after  knowing  of  the  defect. 
The  court  said :  "The  record  shows  that  there 
was  no  provision  for  inspection  other  than  in- 
spection by  the  engineer  operating  the  train. 
He  was  expected  to  Inspect  his  engine  at  all 
practicable  times,  and  to  report  defects.  This 
was  no  more  than  common  prudence  dictates 
should  be  required  of  all  operatives  of  rail- 
way trains,  and  It  is  to  be  considered  as  a 
part  of  their  duties  In  and  about  the  op- 
eration of  their  trains ;  and  this  Is  as  true 
when  the  railroad  company  makes  no  other 
provision  for  Inspection  as  when  it  has 
another  regular  inspector.  Such  inspection,  in 
the  ordinary  operation  of  the  road,  Is  the  act 
of  a  fellow  servant,  as  between  the  engineer  and 
brakeman,  and,  as  between  them,  does  not  con- 
stitute the  engineer  a  representative  of  the  mas- 
ter. To  say  that  an  engineer  who  should  err 
In  attempting  to  make  the  next  station  after 
his  engine  became  broken  acted  as  the  represen- 
tative of  his  master,  thus  holding  the  latter 
liable  to  the  fireman,  who  was  Injured,  would 
be  carrying  the  rule  too  far.  An  unreported 
injury  of  the  brakes,  known  to  the  brakeman, 
would  be  another  Illustration.  The  duty  that 
the  master  owes  to  his  patrons  requires  vig- 
ilance and  care  upon  the  part  of  the  crew,  and 
the  master  should  be  permitted  to  require  it 
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without  subjecting  himself  to  all  the  coi 
quences  following  negligence  by  an  Inspector 
proper.  .  .  .  But  if  the  company  makes  no 
other  provision  for  inspection,  and  chooses  to> 
rely  upon  the  reports  of  Its  men,  deferring  re- 
pairs until  breaks  occur,  or  until  the  operators- 
in  due  course  of  business  report  defects,  we  must 
either  say  that  it  has  neglected  the  duty  of  in- 
spection altogether,  or  that  it  has  Imposed  cne> 
of  its  duties  upon  its  operatives,  and  that  It 
docs  not  fall  within  the  limits  of  fellow  service* 
or  that  it  may  avoid  the  duty  which  the  law  im- 
poses by  invoking  the  rule  of  fellow  servant. 
So  long  as  operatives  do  report,  and  the  master 
repairs  promptly,  the  jury  may  properly  say 
that  there  Is  no  negligence  on  the  part  of  the* 
master;  but,  if  defects  are  not  seasonably  re- 
paired, the  master  neglects  a  duty,  and  we- 
should  not  split  hairs  to  determine  whether  it 
was  his  personal  carelessness,  or  that  of  the* 
agent  whom  he  appoints  to  apprise  him  of  the 
impending  duty  to  repair,  although  such  agent 
be  a  fellow  operative  of  one  who  Is  injured  by 
reason  of  a  want  of  seasonable  repair."  The- 
reasoning  In  this  case  seems  to  be  sounder  and 
more  In  conformity  with  general  principles  than 
that  of  the  following  passage  in  Tbeleman  ▼. 
Moeller  (1887)  73  Iowa,  108,  34  N.  W.  765.  The- 
court  said :  "It  is  the  ruie  of  this  court  that 
an  employee  cannot,  in  an  action  against  hls> 
employer,  recover  for  the  negligence  of  a  co- 
employee  engaged  in  the  prosecution  of  a  com- 
mon business.  But  this  rule  does  not  extend 
to  an  employee  who  Is  charged  with  no  other 
duty  than  to  inspect  the  machinery,  in  the  opera- 
tion of  which  the  injury  occurs.  Brann  v.  Chi- 
cago, R.  I.  ft  P.  R.  Co.  (1880)  58  Iowa,  595,  36- 
Am.  Rep.  243,  6  N.  W.  5.  But  the  engineer,  It 
will  be  seen  from  the  statement  of  the  evidence- 
just  made,  was  not  confined  by  his  duty  to  the> 
mere  inspection  of  the  machinery.  He  had  it 
in  charge,  was  required  to  see  that  it  was  ln> 
good  condition,  and  to  repair  It  when  broken  or 
defective.  These  duties  were  not  separated 
from  the  operation  of  the  machinery.  The  en- 
gineer and  plaintiff  together  operated  it.  The> 
engine  furnished  the  motive  power  propelling 
the  saw,  which  did  the  work  of  sawing,— the- 
very  purpose  for  which  both  engine  and  saw  were- 
used.  The  saw  could  not  be  operated  without 
the  engine.  The  engineer  was  engaged  in  op- 
erating the  saw.  He  was  therefore  a  coem- 
ployee  of  plaintiff  in  the  common  business  or 
both." 

There  Is  no  reason  why  the  engineer  should 
not  be  regarded  as  occupying  the  dual  posi- 
tion of  a  vice  principal  and  of  a  mere  servant. 
See  II.  k,  supra. 

The  antithesis  between  inspection  which  con- 
cerns matters  of  detail  and  Inspection  which 
has  relation  to  Intrinsic  defects  Is  the  basis  or 
the  decisions  cited  below.  Mayer  v.  Llebmann. 
(1807)  16  App.  Div.  54,  44  N.  T.  Supp.  1067 
(owners  of  a  brewery  held  liable  for  an  lnjirry 
to  an  employee  caused  by  ,ihe  fall  of  a  beer  keg 
through  a  run  in  which  the  kegs  were  lowered 
Into  a  cellar,  resulting  from  the  rivet  boles  In 
the  rods  and  brackets  of  the  run  becoming  en- 
larged by  use  and  rust,  where  the  defect  could 
have  been  discovered  by  proper  examination). 

In  Fox  v.  Le  Comte  (1896)  2  App.  Div.  61, 
37  N.  Y.  Supp.  316,  the  court  remarked  :  "Ae- 
to  the  defendant's  negligence,  it  is  undisputed 
that  if  the  plunger  moved  without  pressure  on 
the  treadle,  the  press  was  defective.  It  was  al- 
leged that  though  this  was  the  case  the  defend- 
ant had  no  knowledge  of  the  fact.  It  was  not 
necessary  that  the  defendant  should  personally 
have  such  knowledge.  The  repair  of  the  press- 
was  not  a  mere  detail  of  the  work,  as  In  Webber 
v.  Piper  (18S8)  109  N.  Y.  496,  17  N.  B.  216,  but 
a  part  of  the  master's  duty  to  use  reasonable* 
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to  provide  safe  appliances  for  his  servants. 
Thte  duty  was  committed  to  the  machinist,  but, 
sctasr  the  master's  duty,  the  machinist  In  the 
discharge  of  It  was  not  a  coservant,  but  repre- 
sented the  master.  For  his  neglect  the  master 
was  liable.*' 

Ttte  improper  adjustment  of  a  brake  rod  con- 
stitutes a  "defective  appliance,"  and  not  a  mere 
"neglect  or  failure  In  the  detail  of  the  work"" 
wit  bin  the  rule  relating  to  the  liability  of  the 
master  for  defects  In  appliances,  where,  accord- 
ing to  the  regular  course  of  the  business,  It  was 
the  duty  of  Inspectors  to  make  the  adjustment, 
and  not  the  duty  of  the  train  employees.  Woods 
▼.  Long  Island  R.  Co.  (1896)  11  App.  Div.  16, 
42  M.  Y.  8upp.  140. 

In  Bnabby  v.  New  York,  L.  E.  ft  W.  B.  Co. 
(18S5)  37  Hun,  104,  ft  was  argued  by  the  de- 
fendant's counsel  that,  as  car  stakes  are  uni- 
formly furnished  by  the  snipper  the  defendant 
was  under  no  obligation  In  respect  to  them,  ex- 
cept to  Inspect  them,  and  that  that  duty  was 
performed  In  the  present  case;  but  the  court 
held  that  the  defendant  could  not  devest  itself 
of  the  duty  it  owed  to  its  employees  by  leaving 
that  duty  to  be  performed  by  the  shipper,  or  by 
making  an  arrangement  wKh  him  whereby  he 
undertook  to  perform  It.  '  This  view  was  adopt- 
ed by  the  court  of  appeals  in  (1887)  107  N.  Y. 
374.  14  N.  E.  407,  Danforth,  J.,  remarking,  the 
defect  complained  of  was  not  in  the  loading, 
but  in  the  preparation  of  the  car  to  receive  the 
load, — that  is,  in  the  car  as  a  "lumber  car." 

Compare  also  Mclatyre  v.  Boston  ft  M.  B.  Co. 
(1895)  163  Mass.  189,  30  N.  B.  1012,  where 
the  defendant  was  held  liable  for  defective  side 
stakes,  the  court  saying :  "The  case  is  not  one 
where  an  implement  designed  for  repeated  use 
has  bean  weakened  and  made  unfit  for  further 
service  by  such  use ;  It  is  rather  the  case  of  the 
furnishing  of  an  implement  never  fit  for  use, 
and  evidently  unfit.  Such  a  stake  could  not, 
without  negligence,  have  been  placed  where 
stakes  were  kept  to  be  used  for  the  purpose  to 
which  this  was  put.  We  need  not  inquire 
whether.  If  it  bad  been  taken  from  a  number  of 
sound  and  suitable  stakes  provided  for  that 
purpose  by  a  workman  whose  duty  It  was  to 
equip  the  car,  the  careless  taking  of  this  stake 
would  have  been  negligence  of  a  fellow  workman 
the  risk  of  which  the  plaintiff  must  stand,  or 
whether  negligence  in  equipping  the  car  with 
stakes  is  something  for  which  the  defendant  is 
responsible,  whether  it  Intrusts  the  work  to  one 
person  or  another.'* 

A  master  cannot  escape  liability  to  servants 
for  the  nonperformance  of  his  duty  to  use 
reasonable  care  that  overhead  shafting  shall  be 
supported  and  maintained  so  as  not  to  endanger 
their  safety,  by  delegating  its  performance  to 
an  engineer  placed  In  change  of  the  machinery 
in  the  factory.  Hustis  v.  James  A.  Banister 
Co.  (1809)  C3  N.  J.  L.  465,  43  Atl.  651.  The 
court  disposed  as  follows  of  the  contention  that 
the  case  fell  within  the  distinction  drawn  in 
certain  cases  cited,  vim.,  that  Inspection  or  re- 
pair incidental  to  use  by  a  servant  of  machinery 
or  implements,  is  the  servant's  not  the  master's, 
duty :  "Of  negligence  In  the  performance  of 
such  Incidental  duty,  other  servants,  as  in  case 
of  any  negligence  of  their  fellows,  take  the  risk. 
To  illustrate,  an  engineer  while  running  his  loco- 
motive must  not  only  watch  its  steam-gauge  and 
the  working  of  Its  mechanism,  but  may  also  need 
to  have  resort  to  his  repair-kit.  For  neglect  of 
such  duties  his  master  Is  not  liable  to  other 
servants  in  common  employment  with  him. 
Simple  or  complex,  the  use  of  any  Instrumental- 
ity of  human  action  Involves  some  inspection, 
and  may  Involve  repair  because  of  that  very 
use.  It  Is  with  such  inspection  and  such  repair 
only  that  the  law  charges  the  servant  to  the 
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relief  of  the  master,  and  It  Is  plain  that  the  use- 
must  be  direct.  The  engineer  runs,  and  there- 
fore must  inspect,  his  engine,  but  not  the  shafts 
ing  or  machinery  to  which  he  transmits  power. 
The  turner  runs.,  and  therefore  must  inspect* 
his  lathe,  but  not  the  shaft  that  brings  him 
power.  Inspection  while  in  use  and  Inspection 
incidental  to  use  are  not  convertible  expressions. 
There  may  be  Inspection  of  moving  mechanism 
devolving  on  no  servant,  but  on  the  master.  If 
so,  negligence  in  that  Inspection  or  failure  to 
properly  repair  defects  discovered  will  be  charge- 
able on  the  master,  although  he  may  select  aa 
the  agent  to  perform  his  duty  a  fellow  servant 
of  those  to  whom  he  owes  such  duty.  The  test 
is  always  whether  or  not  the  duty  left  unper- 
formed was  the  master's  duty.  In  the  case- 
in haad  it  was  praaerly  left  to  the  jury  to  bay 
whether  teas— a  Me  care  for  the  safety  of  the 
workmen  in  .the  defendant's  factory  required 
inspection  ansxenair  of  the  line  of  shafting  that 
fell  and  injured  the  plaintiff.  If  so,  that  duty 
could  not  be  discharged  by  delegation  except  at 
the  master's  peril,  although  the  agent  chosen, 
was  a  fellow  servant  of  the  plaintiff.  Properly 
this  case  should  not  be  consldapsdssi  one  involv- 
ing the  operation  of  machinery,  hot  as  «ne  in- 
volving a  place  of  working.  That  the  support 
of  a  suspended  piece  of  iron  was  rendered  pre- 
carious by  its  motion  in  comneetJea  with  ma- 
chinery is  an  immaterial  circumstance.  The 
question  for  the  jury  was  whether  or  not  the- 
defendant  used  reasonable  care  that  what  it  set 
up  over  the  heads  of  its  servants  should  not 
fall  down  upon  them. 

In  other  cases  the  consideration  upon  which 
stress  Is  laid  is  the  analogous  one  that  the  de- 
fective appliance  was  permanent,  and  not  one 
merely  for  temporary  use.  Dougherty  v.  Mil  li- 
ken (1808)  26  App.  Dlv.  386,  49  N.  T.  Bsmp. 
005  (duty  of  an  employer  to  see  that  an  eye- 
bolt  to  which  a  guy  holding  a  permanent  der- 
rick In  position  is  fastened  Is  a  reasonably  safe 
and  proper  appliance,  cannot  be  delegated  to  a 
servant). 

When  a  spur  track  is  constructed  for  per- 
manent use,  it  Is  an  instrument  for  the  use  of 
those  who  conduct  and  manage  the  trains,  and 
the  liability  of  the  master  is  referred  to  the 
principle  that  he  cannot  escape  responsibility 
where  it  is  his  duty  to  supply  suitable  struct- 
ures, instrumentalities,  or  appliances  by  proving 
that  he  delegated  to  a  proper  agent  their  con- 
struction, superintendence,  or  repairs,  and  not 
to  the  rule  under  which  it  Is  held,  in  regard  to 
temporary  stagings  erected  for  the  repair  or 
completion  of  buildings,  that  If  suitable  work- 
men and  materials  are  provided  his  obligation 
is  discharged.  Blmer  v.  Locke  (1888)  185  Mass. 
575. 

t  Duty  to  inapeot  instrumentalities  belongim? 
to  another  person,  but  temporarily  used  op 
the  matter. 

As  regards  Instrumentalities  not  belonging  to 
the  master^  but  temporarily  placed  under  his 
control  for  the  purpose  of  facilitating  the  trans- 
action of  business  In  which  both  he  and  the  own- 
er have  a  common  Interest,  the  only  rational 
and  logical  doctrine  seems  to  be,  that  a  servant 
has  nothing  to  do  with  the  arrangements  which 
the  master  may  make  with  a  third  party  for 
their  mutual  convenience,  and  should  therefore 
be  entitled  to  hold  the  master  responsible  for 
the  negligent  inspection  of  the  thing  so  trans- 
ferred in  all  cases  in  which  he  would  have  been 
able  to  recover  if  that  thing  had  been  owned  by, 
or  permanently  In  the  possession  of,  the  master. 
And  this  is  the  view  adopted  in  several  juris- 
dictions. 

That  a  car-Inspector  is  a  vice  principal,  wheth* 
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«r  the  cars  whose  condition  Is  In  question  are 
foreign  or  domestic,  has  been  declared  in  Terre 
Haute  &  I.  K.  Co.  v.  Mansberger  (1805)  12  C. 
<J.  A.  574,  24  U.  S.  App.  551,  65  Fed.  196,  Re- 
hearing denied  in  (1895)  14  C.  C.  A.  300,  24 
U.  S.  App.  087,  67  Fed.  67 ;  s.  p.  Atchison,  T.  & 
S.  F.  tt.  Co.  v.  Myers  (1804)  11  C.  C.  A.  439, 
24  L\  S.  App.  205,  63  Fed.  793,  Disapproving 
the  Massachusetts  doctrine :  Fay  v.  Minneapolis 
&  St.  L.  It.  Co.  (1883)  30  Minn.  231,  15  N.  W. 
241 ;  Jones  v.  New  York,  N.  H.  ft  H.  R.  Co. 
(1897)  20  R.  I.  212,  37  Atl.  1033;  Felton  v. 
Buliard  (1899)  37  C.  C.  A.  1,  94  Fed.  781  (de- 
clining to  follow  Massachusetts  decisions)  ; 
Louisville,  N.  A.  ft  C.  R.  Co.  v.  Bates  (1896)  146 
Ind.  564,  45  N.  E.  108 ;  Chicago  ft  N.  W.  It.  Co. 
v.  Gllllson  (1897)  72  III.  App.  207;  Galveston, 
H.  ft  S.  A.  R.  Co.  v.  Templeton  (1894)  87  Tex. 
42,  26  S.  W.  1066;  St.  Iouis,  A.  ft  T.  R.  Co.  v. 
rut  nam  (1892)  1  Tex.  Civ.  App.  142,  20  S.  W. 
1002;  Galveston,  H.  ft  S.  A.  R.  Co.  v.  Nass 
<1900;  Tex.  Civ.  App.)  57  S.  VV.  910.  See  also 
Baltimore  ft  P.  R.  Co.  v.  Mackey  (1895)  157  U. 
S.  72,  39  L.  ed.  624,  15  Sup.  Ct.  Rep.  491 ;  Texas 
ft  P.  R.  Co.  v.  Archibald  (1898)  170  U.  S.  665, 
42  L.  ed.  1188,  18  Sap.  Ct  Rep.  777,  where, 
although  the  precise  point  decided  Is  merely  that 
a  railway  company  owes  employees  a  duty  to 
have  foreign  cars  as  well  as  Its  own  Inspected, 
the  facts  Involved  and  the  language  used  by  the 
-court  show  thf»t  the  duty  was  regarded  as  one 
of  the  nondelegable  class. 

The  Indiana  case  cited  above  overrules  the 
suggestion  to  the  opposite  effect  In  Cincinnati, 
II.  ft  D.  R.  Co.  v.  McMullen  (1889)  117  Ind. 
439,  20  N.  B.  287,  and  explains  Neuts  v.  Jackson 
Hill  Coal  ft  Coke  Co.  (1894)  139  Ind.  411,  38 
N.  E.  324,  39  N.  E.  147  (see  VII.  b,  infra)  as 
a  case  In  which  the  rule  as  to  the  liability  of 
railway  companies  for  the  defective  condition  of 
foreign  cars  was  not  applicable,  as  the  defective 
car  was  merely  delivered  to  a  coal  company  to 
be  loaded  with  coal. 

The  duty  extends,  of  course,  to  defects  In- 
herent in  the  original  construction  of  the  ap- 
pliance, as  well  as  to  defects  which  may  have 
supervened  while  it  was  in  use.  Thus,  a  rail- 
way company  is  absolutely  bound  to  use  or- 
dinary and  reasonable  care  to  see  that  a  foreign 
car  Is  constructed  safely, — as,  for  example,  that 
It  Is  furnished  with  such  appurtenances  as 
tiandles,  ladders,  or  other  safeguards  In  common 
use.  Dooner  v.  Delaware  ft  H.  Canal  Co.  (1894) 
104  Pa.  17,  30  Atl.  269. 

In  Massachusetts,  while  mere  ownership  Is 
probably  not  regarded  as  being  of  itself  a  dif- 
ferentiating factor,  the  doctrine  which  will  be 
explained  at  length  In  VII.  b,  infra,  that  a  mas- 
ter Is  not  liable  for  negligence  In  the  inspection 
•of  Instrumentalities  in  their  ordinary  use  from 
day  to  day,  Involves  the  consequence  that  the 
•employees  deputed  to  examine  foreign  cars  are 
merely  fellow  servants  of  the  trainmen. 

In  Mackln  v.  Boston  ft  A.  R.  Co.  (1883)  135 
Mass.  201,  the  court  reasoned  thus :  "Although, 
perhaps,  the  mere  ownership  is  not  material,  a 
•car  so  received,  while  In  transit  to  Its  destina- 
tion, and  until  ready  for  such  Inspection  as 
-would  be  suitable  and  necessary  In  preparation 
for  Its  return,  would  not  come  within  the  rule 
applicable  to  machinery  and  appliances  fur- 
nished by  the  defendant.  According  to  the 
•course  of  business,  well  known  to  the  plaintiff, 
and  notorious,  the  defendant  was  in  the  habit 
of  receiving  many  such  cars  dally,  and  drawing 
them  over  Its  road  as  a  part  of  Its  freight 
trains.  Even  In  the  absence  of  any  statute, 
or  special  contract,  regulating  the  terms  of  re- 
ceiving and  drawing  such  cars,  the  defendant 
was  bound,  as  a  common  carrier,  to  receive  and 
draw  them.  Vermont  ft  M.  R.  Co.  v.  Fltchburg 
B.  Co.  (1867)  14  Allen,  462,  92  Am.  Dec.  785. 


The  obligation  of  drawing  cars  over  Its  road 
would  not  extend  to  such  as  were  in  an  unsafe 
condition  ;  but,  as  to  cars  so  received,  the  duty 
of  the  defendant  is  not  that  of  furnishing  proper 
instrumentalities  for  service,  but  of  Inspection ; 
and  this  duty  is  performed  by  the  employment  of 
sufficient,  competent,  and  suitable  Inspectors, 
who  are  to  act  under  proper  superintendence, 
rules,  and  Instructions;  and,  however  it  may  be 
as  to  other  cars,  the  inspectors  must  be  deemed 
to  be  engaged  in  a  common  employment  with  the 
brakemen  as  to  such  cars,  while  in  transit,  and 
until  ready  to  be  inspected  for  a  new  service." 
To  the  same  effect,  see  Keith  v.  New  liaven  ft 
N.  Co.  (1885)  140  Mass.  175,  3  N.  E.  28 ;  Little 
Miami  R.  Co.  v.  Fitzpatrick  (1884)  42  Ohio  St. 
318;  St.  Louis,  I.  M.  ft  S.  R.  Co.  v.  Gaines 
(1885)  46  Ark.  555. 

Under  this  theory  It  Is  conceded  that  the  re- 
ceiving company  may  be  held  responsible,  where 
it  has  omitted  to  provide  for  a  proper  system 
of  inspection,  and  for  Its  negligence  in  the  se- 
lection of  an  inspector.  Keith  v.  New  Haven  ft 
N.  Co.  (1885)   140  Mass.  175,  3  N.  E.  28. 

This  represents  the  full  extent  of  its  liability. 
Thyng  v.  Fltchburg  R.  Co.  (1892)  156  Mass.  13, 
30  N.  E.  769. 

IV.  Nonliability  of  the  master  for  negligence  of 
coscrvanU  in  respect  to  the  details  of  this 
work, 

a,  Generally. 

By  dint  of  numerous  decisions  during  the  last 
thirty  years  with  respect  to  the  same  or  similar 
groups  of  facts  the  boundary  line  between  the 
respective  domain  of  the  doctrine  of  common 
employment  and  the  doctrine  of  nondelegable 
duties  may  now  be  traced  with  reasonable  pre- 
cision along  a  large  part  of  Its  extraordinarily 
deviou*  course.  But  Its  actual  position  Is  still 
so  largely  a  matter  of  controversy  in  any  Juris- 
diction In  which  the  facts  to  be  passed  upon  are 
not  covered  by  a  precedent  so  close  as  to  be 
decisive,  that  the  volume  of  litigation  relating; 
to  this  department  of  the  law  of  employer's  lia- 
bility seems  to  be  steadily  growing.  Nor,  when 
we  consider  the  extreme  vagueness  of  the  tests 
propounded  for  the  purpose  of  distinguishing; 
acts  which  are  from  acts  which  are  not  done 
by  a  servant  as  the  master's  representative.  Is 
there  any  ground  for  expecting  that  the  further 
classification  of  principles  will  be  other  than  s 
slow  and  tedious  process. 

The  boundary  line  between  the  act  of  a  mas- 
ter and  the  act  of  an  employee  is  sometimes 
quite  vague  and  shadowy.  Hanklns  v.  New 
York,  L.  E.  ft  W.  R.  Co.  (1894)  142  N.  Y.  416, 
421,  25  L.  R.  A.  396,  37  N.  B.  466;  Vltto  v. 
Keogan  (1897)  15  App.  Div.  329,  44  N.  Y.  Supp. 
1. 

In  Fraper  v.  Red  River  Lumber  Co.  (1891) 
45  Minn.  235,  47  N.  W.  785,  the  court,  after 
referring  to  the  rule  that  the  question  whether 
a  servant  Is  a  vice  principal  must  be  determined 
by  the  nature  of  the  duties  which  he  is  perform- 
ing, proceeded  thus:  "While  we  have  no  dis- 
position to  impinge  upon  the  just  and  salutary 
rule  that  makes  It  the  primary  duty  of  the  mas- 
ter to  furnish  to  his  servants  safe  instrumen- 
talities and  places  for  work,  yet  we  are  satis- 
fled  that  In  many  cases  the  courts,  by  Indulging 
In  too  much  refined  and  artificial  reasoning, 
have  carried  the  rule  altogether  too  far,  and 
have  often  held  the  master  liable  In  cases  where 
the  untutored  minds  of  laymen,  In  the  exercise 
merely  of  common  sense,  would  unhesitatingly 
say  that  the  master  had  not  been  derelict  in  the 
performance  of  any  duty  towards  his  servants. 
When  It  is  considered  that,  where  numerous  em- 
ployees are  all  engaged  In  prosecuting  the  same 
general  object,   there  Is  hardly   one  of  tin 
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duties  do  not,  In  part  at  least.  In  some 
way  relate  to  or  affect  the  safety  of  the  instru- 
mentalities with  which,  or  of  the  places  in 
-which,  the  others  work,  it  Is  easy  to  see  that  the 
role  referred  to  may  be,  as  It  often  has  been, 
-carried  so  far  as  to  practically  abrogate  the 
whole  doctrine  of  'common  employment/  " 

The    following  passage  from   the  dissenting 
opinion  of  Mitchell,  J.,  in  Tlerney  v.  Minneapolis 
A   SL  L  R.  Co.   (1885)   33  Minn.  811,  53  Am. 
Rep.  35,  23  N.  W.  229,  Is  worthy  of  notice  as  in- 
dicating some  of  the  difficulties  of  precisely  fix- 
ing,  with  reference  to  such  a  principle,   with 
precision  the  division  line  between  nondelegable 
duties    and    the   duties    of     fellow    servants: 
"This  rule  [i  a.  as  to  nondelegable  duties]  has 
been  sometimes  understood  as  meaning  that  the 
master   Is  responsible  to  his  servants  for  the 
negligence  of  every  employee,   however  subor- 
dinate his  station,  who  Is  engaged  in  perform- 
ing the  most  common  executive  duties  In  the 
matter*  of  repairing,  examining,  or  watching 
the   Instrumentalities  Intended  for  the  use  of 
other  servants.     I  think  this  Is  a  misapprehen- 
sion of  the  rule,  which  has  sometimes  arisen 
from  losing  sight  of  the  distinction  between  one 
who  is  clothed  with  the  powers  of  the  master 
In  the  control  and  supervision  of  some  depart- 
ment of  the  business,  and  who  is  pro  hao  vice 
the  representative  or  alter  ego  of  the  master, 
and  one   who  simply  performs  what  may  be 
termed    mere    executive    details.     .     .     .     The 
management  of  an  extensive  business,  like  that 
of  operating  a  railroad,  Includes  so  many  de- 
partments and  so  many  grades  of  service  that 
it  may  not  always  be  an  easy  matter  to  draw  the 
line  between  those  who  are  to  be  deemed  'vice 
principals,'   or   representatives   of   the   master, 
and  those  who  are  to  be  deemed  'fellow  serv- 
ants,' as  to  other  employees;  but  the  fact  of 
such  a  distinction  is  everywhere  recognised.  To 
hold  that  the  master  Is  responsible  to  his  serv- 
ants for  the  negligence  of  every  employee  of  tbe 
most  subordinate  rank  who  Is  engaged  In  the 
department  of  repairing,  examining,  watching, 
or  guarding  tbe  Instrumentalities  used  by  other 
employees,  would  virtually  abrogate  the  whole 
doctrine  of   'common    employment.*     There    is 
hardly  an  employee  In  the  service  of  any  rail- 
road wbose  duties  do  not,  in  part  at  least/  re- 
late to  the  matter  of  maintaining  In  safe  con- 
dition the  track  or  rolling  stock.     If  the  rule 
be  that  all  these  pro  hao  vice  represent  the  mas- 
ter, and  are  performing  his  duty,  tbe  same  rule 
must  be  applied  to  all  masters  alike.     Sucb  a 
rule.  If  applied  to  farmers,  manufacturers,  and 
others,  would,  I  think,  effect  a  radical  change 
in  what  has  been  supposed  to  be  the  law.     And 
yet  this  Is.  I  think,  the  logical  result  to  wblch 
the  opinion  in  this  case  would  seem  to  lead; 
for  I  can  see  no  distinction  in  principle  between 
thc«e  *  car-Inspectors'   and   switch- tenders,,  sta- 
tion agents,  guards,   watchmen,   and  the   like, 
in  so  far  as  their  duties  relate  to  maintaining 
in  safe  condition  the  machinery  and  other  In- 
etrumentalitles  of  tbe  master,  designed  to  be 
used  by  his  employees." 

It  is  sufficiently  evident  that,  for  the  deter- 
mination of  the  question,  what  work  may  "ordi- 
narily be  intrusted  to  them  [servants]  without 
liability  to  their  fellow  servants  for  their  negli- 
gence" (O'Connor  v.  Rich  [1805]  164  Mass.  560, 
42  N.  E.  Ill),  the  essence  of  tbe  problem  Is  to 
discover  some  rational  basis  upon  which  the  the- 
ory that  tbe  master  is  under  an  absolute  obliga- 
tion to  ose  due  care  in  providing  and  maintain- 
ing a  safe  environment  for  his  servants  shall  be 
adjusted  to  the  practical  situation  which  re- 
sults from  the  fact  that  any  delinquency  of  a 
servant  which  actually  eventuates  In  Injury  to  a 
fellow  servant  must.  In  the  very  nature  of  the 
<»ftse,  operate  so  as  to  render  the  environment  of 
M  U  R.  A. 


the  sufferer  unsafe.  In  a  very  recent  case  we 
find  the  New  York  court  of  appeals  commenting 
upon  the  fact  that  "undor  the  guise  of  an  ap- 
plication of  the  rule  requiring  a  master  to  fur- 
nish a  reasonably  safe  place  for  his  servants  to 
work  in,  other  attempts  before  this  have  been 
made  to  deprive  a  defendant  of  the  benefit  of 
another  equally  well -settled  and  just  rule  of  the 
law  of  negligence,  that  a  party  shall  not  be  held 
responsible  to  a  servant  for  an  Injury  occasioned 
by  the  neglect  of  a  competent  coemployee." 
Perry  v.  Rogers  (1898)  157  N.  Y.  261,  51  N.  B. 
1021. 

It  Is  clear  that  the  problem  Is  not  susceptible 
.of  the  simple  solution,  sometimes  explicitly  of- 
fered by  counsel,  and  still  more  frequently  re- 
pudiated by  judges  in  their  opinions,  that  a  de- 
linquency may  constitute  a  breach  of  the  mas- 
ter's duty  to  furnish  a  safe  place  of  work  merely 
because  the  place  of  work  is  thereby  made  un- 
safe for  the  time  being. 

In  Hermann  v.  Port  Blakeiy  Mill  Co.  (1896) 
71  Fed.  853,  the  court  said  with  regard  to  such 
a  contention:  "The  word  'place,'  in  my  judg- 
ment, means  the  premises  where  the  work  Is  be- 
ing done,  and  does  not  comprehend  the  negligent 
acts  of  fellow  servants,  by  reason  of  which  the 
place  is  rendered  unsafe  or  dangerous.  The 
fact  that  the  negligent  act  of  a  fellow  servant 
renders  a  place  of  work  unsafe  Is  no  sure  and 
safe  test  of  the  master's  duty  and  liability  in 
this  respect,  for  It  may  well  be  said  that  any 
negligence  which  results  in  damage  to  someone 
makes  a  particular  spot  or  place  dangerous  or 
unsafe.  To  so  hold  would  virtually  be  making 
the  master  responsible  for  any  negligence  of  a 
fellow  servant  which  renders  a  place  of  work 
unsafe  or  dangerous.  It  would  be  doing  the 
very  thing  which  It  is  the  policy  and  object  of 
the  genera]  rule  not  to  do.  It  would  create  a 
liability  which  the  master  could  not  avoid  by 
the  exercise  of  any  degree  of  foresight  or  care." 

In  Stourbridge  v.  Brooklyn  City  R.  Co.  (1806) 
0  App.  Div.  129,  41  N.  Y.  Supp.  128,  the  court, 
in  discussing  the  contention  of  the  plaintiff  that 
the  case  fell  within  the  principle  that  a  master 
Is  bound  to  furnish  a  reasonably  safe  place  for 
his  servants  to  work,  said :  "If  this  rule  is  ap- 
plicable to  the  present  case,  then  it  would  fol- 
low that  for  the  negligence  of  any  servants  to 
whom  the  master  had  committed  the  duty  of 
providing  a  safe  place  the  master  himself  would 
be  liable.  I  think,  however,  that  this  Is  not  the 
case  of  a  'place'  within  the  meaning  of  the  rule. 
As  stated  in  Butler  v.  Townsend  (1891)  126  N. 
Y.  105,  26  N.  E.  1017,  doubtless  In  one  sense  of 
the  term  the  employee  must  always  be  In  some 
place,  and  doubtless  also  the  place  in  a  certain 
sense  is  not  safe  If  an  accident  occurs  there. 
But  the  rule  that  the  master  must  provide  a  safe 
place  for  .work  only  applies  where  the  work  and 
the  place  are  not  connected;  where  the  work  is 
not  In  the  construction: of  the  place." 

The  negligent  use  by  one  employee  of  perfectly 
safe  machinery  will  seldom  be  adjudged  a  breach 
of  the  master's  duty  of  providing  a  safe  place 
for  other  employees.  Such  a  construction  would 
make  any  negligent  misplacement  of  a  switch, 
any  negligent  collision  of  trains,  even  any  neg- 
ligent dropping  of  tools  about  a  factory,  a 
breach  of  the  duty  of  providing  a  safe  place. 
Howard  v.  Denver  &  R.  G.  R.  Co.  (1886)  26 
Fed.  837. 

That  It  was  the  duty  of  appellant  to  use  or- 
dinary care  In  furnishing  appellee  a  suitable 
track  and  other  appliances  upon  and  with  which 
to  do  his  work,  there  can  be  no  question  ;  but.  if 
his  fellow  servants  negligently  encroached  upon 
ibis  track  while  he  was  at  work.  It  must  be  re- 
garded as  their  negligence,  and  not  the  negli- 
gence of  the  master.  Were  the  rule  different, 
every   servant,   properly   engaged   in   operating 
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cars  upon  the  track,  who  receives  injury  through 
the  negligence  of  another  servant  In  improperly 
running  thereon,  would  be  entitled  to  recover 
against  the  master.  In  other  words,  in  every  case 
of  the  collision  of  two  trains,  those  employees 
receiving  Injury  who  were  not  in  fault  would  be 
entitled  to  recover  against  the  master,  by  reason 
of  the  negligence  of  those  who  w**e  In  fault, 
upon  the  theory  that  the  duty  of  the  master  in 
reference  to  the  track  applies  as  well  to  the  acts 
of  fellow  servants  as  to  strangers.  We  incline 
to  think,  as  an  original  proposition,  that  this 
would  have  been  the  proper  rule  for  our  courts 
to  have  adopted,  but  the  adverse  decisions  are 
now  too  numerous  to  undertake  to  overturn 
them.  Texas  &  P.  R.  Co.  v.  Campbell  (1894; 
Tez.  Civ.  App.)  89  S.  W.  1104.  Compare  the 
language  used  In  Jarman  v.  Chicago  it  G.  T.  R. 
Co.  (1893)  98  Mich.  135,  57  N.  W.  32 ;  Martin 
v.  Atchison,  T.  *  8.  F.  R.  Co.  (1897)  166  U.  ». 
899,  41  L.  ed.  1051,  17  Sup.  Ct.  Rep.  603 ;  Rich- 
mond Locomotive  it  Mach.  Works  v.  Ford 
(1897)  94  Va.  627,  27  S.  E.  509;  Jenkins  V. 
Richmond  &  D.  R.  Co.  (1893)  89  8.  C.  507,  18 
8.  B.  182 ;  and  also  the  cases  as  the  adjustment 
of  railway  switches  cited  In  V.  o,  5,  tofr*. 

All  the  authorities  are  agreed  as  to  the  gen- 
eral proposition  that  a  master  who  has  fur- 
nished a  reasonably  safe  place  to  work  in,  and 
reasonably  safe  appliances  to  work  with,  cannot 
be  held  liable  to  a  servant  whose  coservant  has, 
by  his  negligence,  rendered  that  plase  or  those 
appliances  unsafe,  without  the  master's  fault  or 
knowledge. 

When  it  appears  that  the  working  place  origi- 
nally, and  when  the  employee  was  sent  to  do 
work  there,  was  reasonably  safe,  but  became  un- 
safe at  the  particular  time  of  the  accident  by 
causes  that  could  not  have  been  anticipated,  by 
exigencies  created  in  carrying  out  the  details  of 
the  work,  or  by  tbe  neglect  of  a  fellow  servant, 
a  different  rule  is  applicable.  Baird  v.  Rellly 
(1899)  85  C.  C.  A.  78,  63  U.  8.  App.  157,  92 
Fed.  884. 

If  a  master  provides  a  safe  place  for  work  It 
is  the  duty  of  a  servant,  by  attention  to  details 
of  arrangement  and  execution,  to  guard  It 
agalnttt  insecurity :  and  if  a  servant  be  injured 
by  neglect  of  such  details,  no  matter  by  whom, 
the  negligence  Is  that  of  a  fellow  servant.  Geo- 
ghegan  v.  Atlas  S.  S.  Co.  (1893)  3  Misc.  224, 
22  N.  Y.  Bopp.  749. 

But  there  are  too  many  latent  ambiguities  In 
such  a  statement  to  admit  of  Its  being  used  as 
a  serviceable  differentiating  test  of  liability  or 
nonliability.  Nor  is  the  situation  rendered  any 
clearer  by  laying  down  the  rule  that,  if  the  neg- 
ligent act  or  omission  of  a  servant  was  in  the 
discharge  of  the  servant's  duty,  the  master  is 
not  liable  to  coservants  in  the  same  employment 
for  such  negligent  set  or  omission.  Sofield  v. 
Guggenheim  Smelting  Co.  (1900)  64  N.  J.  L.605, 
50  L.  R.  A.  41 T,  46  Atl.  711. 

Equally  indefinite  Is  the  doctrine  that  the 
negligence  of  a  coservant  which  relieves  a  mas- 
ter from  liability  is  tbe  omission  of  such  co- 
servant  to  perform  some  act  which  It  is  his  duty 
to  perform.  Gates  v.  Chicago.  M.  &  St.  P.  R. 
Co.  (18U2)  2  B.  D.  422,  50  N.  W.  907. 

In  practical  litigation,  therefore,  the  courts 
have  been  accustomed  to  rely,  rather,  upon  cer- 
tain subsidiary  conceptions  which,  when  ana- 
lyzed from  various  points  of  view,  Involve  the 
general  principle  underlying  these  and  similar 
formularies.  The  varieties  of  phraseology  in 
which  the  results  of  this  analysis  find  expres- 
sion are  quite  numerous,  but  may  all.  It  would 
seem,  be  grouped  under  one  of  the  heads  indi- 
cated in  the  following  subdivisions. 

b.  Supervision  of  details  not  a  master'B  duty, 

Tbe  most  general  form  in  which  the  limits  of 
£4  L.  R,  A. 


a  master's  obligations  are  susceptible  of  befog. 
stated  is  that  he  is  not  bound  to  supervise  tfee> 
merely  executive  details  of  the  work  to  he 
by  his  servants. 

It  would  be  extending  the  liability  of  the 
ter  beyond  any  established  rule,  to  require  hum 
to  oversee  and  supervise  the  executive  details  or 
mechanical  work  carried  on  under  his  employ- 
ment, and  there  Is  no  rule  of  law  which  author- 
lees  it.  Hassey  v.  Coger  (1889)  112  N.  Y.  614, 
3  L.  R.  A.  550,  20  N.  K.  556. 

The  master  Is  under  no  duty  to  make  regula- 
tions as  to  matters  of  executive  detail.  Beset 
v.  New  York  C.  it  H.  R.  R.  Co.  (1877)  70  N.  Y. 
171  (not  culpable  to  omit  to  prescribe  how  many 
men  should  be  sent  with  a  train  of  ears  on  their 
way  to  the  repair  shop). 

The  master  does  not  insure  his  employees- 
against  each  other,  nor  Is  he  bound  to  supervlas- 
and  direct  every  detail  of  their  labor.    They 
must  exercise  their  own  senses  In  the  selections 
of  material  out  of  the  mass  provided  for  them ; 
they  must  use  their  own  Judgments  as  to  tne> 
manner  of  handling  It.    No  employer  could  bear 
the   burden  of  legal   responsibility   for  -  every 
blunder  or  neglect  on  the  part  of  each  and  alt 
of  his  employees.    The  fact  that  one  employee- 
Is  more  skilful  than  another,  or  has  had  greater 
experience,  and  Is  so  deferred  to  by  others,  does) 
not  change  his  relation  to  his  employer  or  to  hl» 
fellows.    Nor  does  a  difference  In  rank  or  grade* 
of  service  change  the  rule.     When  the  character 
of  the  business  requires  It,  the  master  Is  as- 
much  bound  to  provide  his  workmen  with  a  rea- 
sonably competent  foreman  as  to  provide  thesa 
with  tools,  but  in  either  case  his  liability  ceaaesv 
when  he  has  made  a  suitable  selection.    What 
remains  to  be  done  Is  that  each  workman,  what- 
ever his  rank  or  skill  or  experience,  stall,  wits> 
reasonable  diligence  and  intelligence,  discharge- 
hiB   duty   towards   his   employer   and   his   fel- 
lows.    We  are  not  disposed  to  discuss  the  ques- 
tion, on  which  some  courts  have  differed,  how 
far  down  In  the  chain  of  delegated  appointment* 
the  master  is  to  be  held  as  bound  to  personal 
supervision.    The  starting  point,  that  he  is  only 
liable  for  his  own  neglect,  is  one  from  which  we* 
have  no  right  to  depart.     And  it  is  plain  enoughs 
that,  when  he  is  held  to  any  personal  supervi- 
sion which  from  the  nature  of  his  business  is 
impracticable,  the  rule  Is  violated,  and  there  Is 
no  tangible  distinction  left  between  liability  to 
strangers.     We  think  some  of  the  decisions  havs* 
led  very  far  towards  destroying  all  means  of  dis- 
cernment.    Michigan  C.  R.  Co.  v.  Dolan  (1875> 
32  Mich.  510. 

It  would  be  absurd  to  say  that  the  owners) 
owed  a  duty  to  the  seamen,  that  too  long  a 
hawser  should  never  be  used,  or  that  signals  in 
a  fog  should  be  properly  given  by  their  own  ves- 
sel.    The  Queen  (1889)  40  Fed.  694. 

A  railway  company  is  under  "no  positive  duty 
to  supervise  the  details  of  the  operation  of 
switching  cars''  In  its  yard.  Central  R.  Co.  v. 
Keegan  (1895)  160  U.  8.  259,  40  L.  ed.  413,  16 
Sup.  Ct.  Rep.  269. 

A  railway  company  cannot  be  held  liable  for 
the  negligence  of  the  foreman  of  a  gang  of 
track  repairers  In  falling  to  set  a  lookout,  as 
prescribed  by  a  rule  of  the  company,  upon  the 
theory  that  someone  else  should  have  looked 
after  him  and  seen  that  he  did  his  duty.  Duthlo 
v.  Caledonian  R.  Co.  (1898)  25  8c  Sees.  Cas.  4th 
series,  934. 

In  Ryan  v.  Cumberland  Valley  R.  Co.  (1854) 
23  Pa.  384,  In  discussing  an  allegation  of  the- 
plaintiff,  (a  laborer  on  a  construction  train  who 
was  injured  by  the  carelessness  of  the  engineer), 
that  the  neglect  of  the  engineer  In  failing  to  sea 
that  all  the  cars  were  safely  coupled  before- 
Btartlng  his  train  was  chargeable  to  the  com- 
pany,  observed:     "This  alleged   duty  did  not 
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«row  out  of  any  contract  between  the  plaintiff 
and  the  defendants*  else  the  contract  would  have 
been  charged  as  an  essential  and  relevant  bond 
«f  their  relation,  which  has  not  been  done.     If 
it  was  a  duty  which  the  engineer  owed  to  the 
plaintiff  In  any  way,  then  the  action  ought  to 
tjo  against  him  for  the  breach  of  it.     if  he  owed 
It  to  the  defendants,  then  they  alone  can  coni- 
nlaln   of  its  nonperformance.    The  duty  must 
therefore  be  alleged  as  that  of  the  defendant!  to 
the  plaintiff.    In  what  form  shall  we  put  It,  or 
ill  we  define  it  t    Is  it  that,  when  persons 
employed  to  work  for  others,  the  employers 
bound  to  see  that  the  Instruments  of  their 
work  are  and  shall  continue  In  a  condition  to  be 
with   safety?    Then  the  coachman,    the 
r,  and  the  carter,  who  ought  to  know 
more  about  the  vehicles  which  they  use  than 
their  employers  do,  have  a  practical  warranty 
that  they  are  in  good  order,  though  practically 
we  know  that  many  of  them  are  nearly  worn  out; 
the  wood-chopper  and  the  grubber  are  Insured 
that  their  aze  or  mattock  shall  not  Injure  them 
e>y  Hying  off  the  handle ;  the  engineer,  the  miller, 
the  cotton-spinner,  and  the  wool-carder  have  a 
guarantee  for   the  accidents  that  may   befall 
them  In  the  use  of  the  machinery  which  they 
profess  to  understand,  and  which  they  ought  so 
to  understand  as  to  be  able  to  Inform  their  em- 
ployers when  it  is  out  of  order.     If  this  be  so, 
then  the  care  and  skill  required  of  workmen  Is 
reduced  very  much  below  what  Is  ordinarily  eg* 
ejected  of  them.    If  there  be  any  distinction  be- 
tween any  of  the  cases  put  and  the  one  in  hand, 
it  Is  too  narrow  to  be  made  the  foundation  of  a 
atw  rule,  or  to  cancel  the  force  ef  the  analogy 
which  they  afford.    Certainly  such  a  duty  has 
never  been  considered  as  belonging  to  these  re- 
lations, and  therefore  It  cannot  be  law." 

Other  illustrations  of  the  ssme  phraseology 
may  be  found  in  Denenfeld  v.  Baumana  (1800) 
40  App.  D1t.  502,  58  N.  T.  dupp.  110 ;  Hart  ▼. 
New  York  Floating  Dry  Dock  Co.  (1*93)  10 
Jones  *  8.  460;  Frasee  v.  Otott  (1809)  190 
Mich.  624,  79  N.  W.  896. 

▲  detail  of  the  work  In  this  ssnss  has  been 
denned  as  anything  so  "connected  with  work 
being  done  as  to  be  an  essential  part  of  Its  per- 
formance,*' and  '"necessary  to  Insure  Its  safe 
completion."  Golden  'v.  Sieghardt  (1898)  86 
App.  Dlv.  161,  53  N.  T.  Bupp.  460. 

But  this  definition  Is  not  of  much  assistance, 
except  in  so  far  as  it  Is  explained  by  the  mere 
categorical  affirmations  of  principle  In  the  fol- 
lowing subdivisions. 

It  may  be  remarked  that,  by  predicating  the 
nonexistence  of  a  duty  on  the  part  of  an  em- 
ployee alleged  to  be  a  vice  principal  to  super- 
vise his  subordinates  in  the  performance  of  their 
work,  the  necessity  of  Inquiring  Into  the  correct- 
ness of  that  allegation  Is  sometimes  dispensed 
with.  A  conductor,  for  Instance,  is  bound  to 
give  orders  as  to  the  movement  of  the  several 
parts  of  a  freight  train  at  a  station,  but  he  is 
not  in  duty  required  to  follow  up  each  brake- 
man,  and  see  how  each  movement  is  executed. 
Belyea  v.  Kansas  City,  Ft.  8.  A  O.  R.  Co. 
(1892)  112  Mo.  86,  18  L.  B.  A.  817,  20  8.  W. 
480,  where  it  was  held  not  to  be  negligence  for 
the  conductor  to  leave  to  the  brakeman  the  work 
of  seeing  that  the  brakes  were  properly  set  on 
each  of  the  cars  which  were  left  standing  on  a 
trade. 

In  nearly  all  the  cases  in  which  this  rule  as 
to  details  of  work  constitutes  a  protection  to  the 
master,  the  evidence  shows  actual  negligence  on 
the  part  of  the  fellow  servants  of  the  plaintiff. 
But  it  Is  a  mistake  to  lay  down,  without  qualifi- 
cation, that  "the  negligence  In  such  s  case  Is 
said  to  resolve  Itself  Into  the  negligence  of  a 
fellow  servant."  Jones  v.  St.  Louis,  N.  ft  P. 
Packet  Co.  (1891)  48  Mo.  App.  898,  Citing 
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Bowen  v.  Chicago,  B.  ft  K.  C.  R.  Co.  (1888) 
95  Mo.  268,  277.  8  S.  W.  230.  Compare  also 
the  following  passage  from  the  opinion  in  Kim- 
mer  v.  Weber  (18»7)  151  N.  Y.  417,  45  N.  K. 
860 :  Assuming  tbat  his  attention  was  so  called 
to  the  matter,  as  testified  to  by  this  witness, 
was  the  foreman  guilty  of  negligence  attribu- 
table to  the  master,  In  permitting  the  workmen 
to  go  on  with  the  work  upon  the  platform  that 
they  had  erected  to  suit  themselves?  If  his 
judgment  was  wrong  with  respect  to  the  suiH- 
clency  of  the  platform,  so  was  that  of  the  work- 
men. They  knew  as  much  with  respect  to  tbe 
safety  of  the  place  where  they  stood  as  he  did. 
None  of  the  masons  suggested  to  anyone  that 
the  scaffold  was  unsafe.  Whatever  was  said  on 
that  subject  was  by  one  of  the  plumbers  when 
he  saw  the  men  using  their  scaffold.  If,  under 
these  circumstances,  the  foreman  had  refused 
or  declined  to  Interfere  with  whst  had  been  done 
by  the  workmen,  and  he  trusted  to  their  judg- 
ment, It  was  not  such  negligence  as  to  charge 
the  defendants  with  the  result  of  the  accident. 
It  was,  at  most,  but  an  error  of  judgment  on  the 
part  of  the  foreman  with  respect  to  a  detail  of 
the  work  In  which  the  masons  were  engaged. 
He  concluded,  as  tbe  workmen  themselves  did, 
that  the  place  was  safe,  and  in  determining  that 
question  they  were  all  coservants." 

Sometimes  the  circumstances  seem  to  be  such 
that  the  master's  Immunity  may  be  referred  in- 
differently to  any  one  of  three  conceptions,  viz., 
that  the  servant  was  himself  a  participant  in 
the  acts  of  negligence,  that  his  fellow  servants 
were  negligent,  or  that  the  negligent  act  was  an 
Incidental  detail  of  the  work  as  to  which  no 
duty  on  tbe  master's  part  can  be  predicated. 

in  Bogan  v  Field  (1887)  44  Hun,  72,  the 
actios  was  held  to  be  barred  on  the  first  of  these 
grounds,  but  upon  the  evidence  the  other  two 
would  apparently  have  been  available  as  valid 
defenses. 

e.  JfsrsJy  transitory  peril*;  master  not  bound  to 
protect  the  servant  against. 

Bee  V.  f,  infra. 

A  form  of  expression  which  is  often  met  with 
In  recent  cases,  particularly  in  Massachusetts, 
Is  that  there  can  be  no  recovery  where  "the 
danger  to  which  the  plaintiff  was  exposed  was 
merely  a  transitory  one  existing  only  on  the 
single  occasion  when  the  Injury  was  sustained, 
and  due  to  no  fault  of  plan  or  construction,  or 
lsck  of  repair,  and  to  no  permanent  defect  or 
want  of  safety  In  the  defendant's  works,  or  In 
the  manner  in  which  they  had  been  ordinarily 
used."  Meehan  v.  8pelrs  Mfg.  Co.  (1899)  172 
Mass.  875,  62  N.  B.  518. 

Or,  as  the  rule  hss  also  been  enunciated,  "the 
absolute  obligation  of  an  employer  to  see  that 
due  care  is  used  to  provide  safe  appliances  for 
his  workmen  is  not  extended  to  all  the  passing 
risks  which  arise  from  short-lived  causes." 
Whlttaker  v.  Bent  (1897)  167  Mass.  588,  46 
N.  E.  121,  per  Holmes,  J. 

A  "temporary  contrivance"  was  opposed  to  a 
"permanent  attachment,"  in  Klffln  v.  Wendt 
(1899)  89  App.  Div.  229,  57  N.  Y.  Supp.  109. 

d.  Dangers  caused  by  the  progress  of  the  tcork; 
master  not  bound  to  protect  servant  against. 

One  special  application  of  the  general  concep- 
tion underlying  the  rule  stated  In  the  preceding 
subdivision  Is  that,  where  the  work  Is  of  such  a 
character  that,  as  It  progresses,  the  environment 
of  the  servant  must  necessarily  undergo  fre- 
quent changes,  the  master  Is  not  bound  to  pro- 
tect the  servants  engaged  In  it  against  the  dan- 
gers resulting  from  those  changes. 

Where  the  place,  as  it  stands  when  the  work 
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begins  is  perfectly  safe,  and  the  danger  can  only 
arise  as  the  work  progresses,  and  be  caused  by 
the  work  done,  >t  is  not  the  duty  of  the  employer 
to  stand  oy  during  the  progress  of  the  work,  to 
see  when  a  danger  arises.  It  is  sufficient  if  he 
provides  against  such  dangers  as  may  possibly 
or  probably  ari*e  and  to  give  the  workmen  the 
means  of  protecting  themselves.  Durst  v.  Car- 
negie Steel  Co.  (1896)  173  Pa.  102.  33  Atl.  1102. 

The  duty  of  a  master  to  provide  his  servants 
a  safe  place  In  which  to  work  does  not  attach 
where  the  place  becomes  dangerous  in  the  prog- 
ress of  the  work,  either  necessarily  or  from  the 
manner  in  which  the  work  is  done.  Clcvelaud, 
C.  C.  &  St.  L.  R.  Co.  v.  Brown  (180G)  20  C.  C. 
A.  147,  34  U.  S.  App.  750,  73  Fed.  1)70. 

The  employer's  obligation  towards  -  his  em- 
ployee does  not  oblige  blm  to  keep  the  working 
place  in  a  safe  condition  at  every  moment  of  the 
work,  so  for  as  Its  safety  depends  upon  the  due 
performance  of  the  work  by  fellow  servants  of 
the  employee.  Balrd  v.  Rellly  (1800)  35  C.  C. 
A.  78.  63  U.  S.  App.  157,  02  Fed.  884. 

It  makes  a  vast  difference  In  the  question  of 
•the  liability  of  the  master,  whether,  when  a 
servant  meets  with  an  accident  from  a  defect 
In  the  prev-tous  wovk,  occurring  through  the 
negligence  of  a  servant  engaged  in  Its  construc- 
tion, the  negligence  is  to  be  deemed  as  arising 
from  a  failure  to  provide  a  safe  place,  or  as  neg- 
ligence in  the  general  enterprise  in  the  prosecu- 
tion of  which  all  the  workmen  are  engaged.  If 
the  first,  the  master  is  liable,  even  though  the 
negligence  Is  that  of  a  servant,  because  the 
duty  Is  that  of  the  master;  if  the  second.  It  Is 
the  negligence  of  a  ceservant,  and  the  master  is 
not  liable  for  It.  Stourbridge  v.  Brooklyn  City 
R.  Co.  (180G)  0  App.  Dlv.  120,  41  N.  Y.  Supp. 
128. 

The  rule  that  a  master  is  bound  to  furnish 
his  servant  a  safe  place  In  which  to  do  his  work 
docs  not  apply  "where  the  prosecution  of  the 
work  Itself  makes  the  place  and  creates  Its  dan- 
.  gers."  O'Connell  v.  Clark  (1807)  22  App.  Dlv. 
406,  48  N.  Y.  Supp.  74. 

The  rule  that  the  duty  of  furnishing  and 
maintaining  a  safe  place  and  safe  appliances  is 
nondelegable  "cannot  apply  to  a  condition  of 
danger  brought  about  by  the  negligent  acts  of 


and  to  conditions  continually  changing  In  the- 
course  of  the  work.  Foley  v.  Brooklyn  Gaslight 
Co.  (1890)  9  App.  Dlv.  91,  41  N.  Y.  Supp.  tftt. 
The  cases  In  which  th|s  principle  Is  most  usu- 
ally applied  are  those  involving  the  varlous> 
kluds  of  construction  work. 

The  obligution  of  a  master  to  provide  reason- 
ably safe  places  and  structures  for  his  servant* 
to  work  upon  does  not   impose  upon  him   the* 
duty,  as  towards  them,  of  keeping  a  building: 
which  they  are  employed  In  erecting,  in  a  sai\ 
condition  at  every  moment  of  their  work  so  far 
as  lis  safety  depends  upon  the  due  per  for  mam  e- 
of  that  work  by  them  and  their  fellow  servants. 
Armour  v.  Uahn  (1884)  111  U.  S.  313,  28  L.  ed. 
440,  4  Sup.  ft.  Rep.  433. 

The  duty  of  a  master  to  furnish  a  safe  place- 
for  the  performance  of  work  does  not  require 
him  to  keep  that  place  safe  under  the  constantly 
changing  conditions  which  the  performance  of 
such  a  work  as  the  construction  of  a  sewer  ne- 
cessitates. Minneapolis  v.  Lundin  (1893)  7  C. 
C.  A.  344,  19  U.  S.  App.  240,  58  Fed.  525.  See- 
also  Durst  v.  Carnegie  Steel  Co.  (1806)  173  Pa. 
102,  33  Atl.  1102;  Donnelly  v.  Booth  Bros.  &  H. 
I.  Granite  Co.  (1807)  00  Me.  Ill,  37  Atl.  874, 
and  the  cases  cited  in  VI.  b,  3,  infra. 

It  should  be  observed'  that  In  some  cases  of 
this  class  the  element  of  a  fellow  servant's  neg- 
ligence is  not  Involved  at  all,  and  recovery  is 
denied  on  the  broad  ground  that  there  Is  no- 
breach  of  duty  on  the  master's  part. 

Thus,  it  has  been  held  that  the  danger  to- 
workmen  walking  on  the  keelson  of  a  barge 
which  they  were  engaged  In  unloading,  owing  to 
the  rounding  top  thereof,  is  not  one  for  which 
the  master  is  responsible,  as  It  Is  a  condition 
which  the  workmen  create  as  the  work  pro- 
gresses and  the  keelson  Is  exposed.  Foley  v. 
Brooklyn  Gaslight  Co.  (1806)  0  App.  Dlv.  91,  41 
N.  Y.  Supp.  66. 

So,  a  master  is  not  liable  as  for  a  failure  to 
furnish  a  safe  place  of  work,  where  he  ordered 
the  Injured  servant  to  push  a  draft  of  bales 
which,  while  It  was  being  hoisted,  had  caught  In 
the  coamings  of  a  hatch,  and  one  of  the  bales 
fell  on  the  servant.  O'Connell  v.  Clark  (1806) 
6  App.  Dlv.  83,  80  N.  Y.  Supp.  454  (1897)  22 
App.  Div.  466,  48  N.  Y.  Supp.  74. 


a  servant  or  a  fellow  servant,  for  whose  acts  he 

Is  responsible,  nor  to  the  haxards  and  dangers  ke.  Preparation  or    care   of    instrumentality; 

arising  from  the  employment,  and  belonging  to*    —«*— •  -*♦  -— «/»«wm..  **»  ^«m  «h«*«  f««^_ 


the  peculiar  occupation  In  which  the  servant  is 
engaged,  and  which  he  assumed  when  he  entered 
the  master's  service."  Anderson  v.  Daly  Min. 
Co.  (1807)  16  Utah,  28,  50  Pac.  815. 

In  Petaja  v.  Aurora  Iron  Mln.  Co.  (1806)  106 
Mich.  463,  32  L.  R.  A.  435.  64  N.  W.  335,  66  N. 
W.  051.  the  court  commented  upon  the  failure 
of  counsel  to  cite  any  cases  supporting  the  the- 
ory of  the  plaintiff  "that  a  master  is  obliged  to 
make  safe  the  place  which  the  servant  makes 
and  occupies  as  a  means  of  doing  his  work,  or 
which  results  as  an  incident  of  the  work,  al- 
though It  necessitates  his  presence  in  a  place,  to 
a  greater  or  less  degree  unsafe,'*  and  asked :  "In 
such  cases,  must  the  master  stay  with,  or  follow 
up,  the  servants,  to  be  certain  that  they  make 
the  place  safe,  so  that  they  or  some  of  them  be 
not  Injured?"  Permanent  conditions  and  tem- 
porary changes  are  also  contrasted  In  New  Pitts- 
burgh Coal  &  Coke  Co.  v.  Peterson  (1804)  136 
Ind.  398,  35  N.  E.  7. 

One  xndicivm  of  a  "detail"  Is  that  the  appli- 
ance was  not  permanent,  but  temporary  and 
movable,  to  be  altered  as  the  work  progressed, 
by  the  workmen  themselves,  as  their  needs  re- 
quired. Maher  v.  McGrath  (1805)  58  N.  J.  L. 
460,  33  Atl.  945. 

In  another  case  the  same  court  alludes  to 
conditions  in  the  place  of  work  created  by  the 
workmen  themselves,  as  the  work  progresses, 
64  L.  R.  A. 


master  not  responsible  for,  where  these  func- 
tion* are  a  part  of  the  work  to  be  done. 

The  cases  determined  by  the  conception  ad- 
verted to  in  the  preceding  subdivision  often  in- 
volve facts  which  may  also  be  discussed  with 
relation  to  the  principle  that  the  master  is  not 
liable,  as  for  negligence  In  failing  to  provide  or 
maintain  safe  instrumentalities,  in  any  case 
where  the  preparation  or  care  of  these  instru- 
mentalities constitutes  a  part  of  the  work  which 
the  Injured  servant  or  his  coemployees  under- 
took to  do. 

In  Robinson  v. George  F.Blake  Mfg. Co.  (1887) 
148  Mass.  528,  10  N.  E.  314,  the  court  thus  criti- 
cised an  instruction :  "It  Is  not  a  universal 
rule  of  law  that  an  implied  duty  rests  upon  an 
employer  to  furnish  suitable  means,  machines. 
Implements,  and  instrumentalities  for  doing  his 
work.  This  may  depend  on  the  nature  of  the 
employment  and  the  circumstances  of  the  case. 
The  natural  inference  from  these  might  be  that 
the  servant  or  person  employed  was  to  furnish 
his  own  tools  and  appliances  Or  the  nature  of 
the  work  to  be  done  might  be  such  that  It  would 
be  natural  and  reasonable  to  Infer  that  both 
parties  understood  that  the  servant  should  pro- 
cure whatever  might  prove  to  be  needed,  ac- 
cording to  his  own  judgment,  as  a  part  of  his 
employment.  If  a  person  Is  employed  to  do  a 
piece  of  work  himself,  with  the  understsndlng 
that  he  shall  procure  such  means,  materials,  or 
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Implements  as  he  finds  to  be  needed  and  If  be 
enters  upon  the  execution  of  the  woik  and  pro- 
cure* Insufficient  or  defective  means,  materials, 
or  implements.  It  might  be  found  that  the  mas- 
ter did  not  assume  any  responsibility  to  such 
•errant  for  their  sufficiency  or  quality,  even 
though  he  was  to  pay  for  them.  Nor  is  the  case 
necessarily  different,  if  the  person  so  employed 
is  authorised  to  engage  others  to  help  him  do 
the  work,  as  well  as  to  procure  means  and  ap- 
pliances. If,  for  example,  the  work  to  be  done 
should  include  the  moving  or  raising  of  a  heavy 
article,  which  could  be  done  with  the  use  of 
a  simple  fulcrum  and  lever,  and  the  employer's 
foreman.  In  charge  of  the  work,  should  be  left 
to  provide  them  at  the  place  where  the  work 
was  to  be  done,  and  he  should  take  a  common 
stone  for  the  fulcrum  and  a  piece  of  scantling 
or  a  rail  from  a  neighboring  fence  for  the  lever, 
and  the  stone  should  roll,  or  the  lever  break, 
and  one  of  the  men  engaged  in  the  work  should 
be  hurt  thereby,  a  jury  would  naturally  find 
that  such  selection  of  materials  and  appliances 
was  a  part  of  the  work  to  be  done,  and  not 
within  the  implied  duty  and  undertaking  of  the 
employer." 

The  rule  that  the  master  must  provide  a  safe 
place  for  work  only  applies  where  the  work  and 
the  place  are  not  connected,  where  the  work  is 
not  In  the  construction  of  the  place.  Stour- 
bridge v.  Brooklyn  City  R.  Co.  (1896)  0  App. 
Dlv.  129,  41  N.  Y.  Bupp.  128. 

▲  distinction  has,  however,  been  made,  so 
that  where  It  appears  that  as  a  part  of  or  an 
incident  to  the  work  which  the  employee  Is  to 
do,  such  employee  is  required  to  erect  a  scaffold 
or  other  appliance  necessary  to  do  the  work, 
neglect  In  the  erection  of  such  scaffold  is  not  a 
neglect  to  perform  a  duty  that  the  employer 
ewes  to  bis  employee.  Richards  v.  Hayes 
(1897)  17  App.  Dlv.  422,  45  N.  Y.  Supp.  234. 

The  rule  that  a  master  must  furnish  suitable 
tools  and  appliances  and  a  safe  place  to  work  Is 
qualified  by  another  that,  where  the  master  fur- 
nishes suitable  appliances,  and  the  duty  to  ad- 
just them  properly  to  work  of  a  temporary  char- 
acter Is  neglected  by  a  fellow  workman  whose 
business  it  it  to  attend  to  that  detail,  the  mas- 
ter Is  not  liable  to  a  fellow  workman  Injured  by 
that  neglect.  Dlwer  v.  Hail  (1897)  21  Misc. 
452,  47  N.  Y.  Supp.  680. 

We  shall  not  attempt  to  do  what  no  court 
has  yet  been  able  to  do,  vi*.,  formulate  a  state- 
ment of  the  rule  that  will  furnish  a  test  by  which 
to  determine  every  case;  but  we  may  suggest 
that,  in  our  opinion,  an  important  consideration, 
often  overlooked,  is  whether  the  structure,  ap- 
pliance, or  instrumentality  it  one  which  has 
been  furnished  for  the  work  in  which  the  serv- 
ants are  to  be  engaged,  or  whether  the  furnish- 
ing and  preparation  of  It  are  themselves  part 
of  the  work  which  they  are  employed  to  per- 
form. If  It  be  the  latter,  then,  as  is  well  set- 
tled by  our  decisions,  the  master  Is  not  liable. 
Praser  v.  Red  River  Lumber  Co.  (1891)  45 
Minn.  235,  47  N.  W.  785. 

The  rule  as  to  common  employment  does  not 
apply  to  a  case  "where  several  persons  are  em- 
ployed to  do  certain  work,  and  by  the  contract 
of  employment,  either  express  or  implied,  the 
employees  are  to  adjust  the  appliances  by  which 
the  work  Is  to  be  done."  Burns  v.  Bennett 
(1893)  99  Cal.  363,  38  Pac.  916. 

To  the  same  effect,  see  the  following  cases: 
Beesley  v.  F.  W.  Wheeler  &  CO.  (1894)  103  Mich. 
196,  27  L  E.  A.  266,  61  N.  W.  658 ;  Petaja  v. 
Aurora  Iron  Min.  Co.  (1896)  106  Mich.  469,  32 
L.  R.  A.  438,  66  N.  W.  951,  Affirming  on  rehear- 
ing 106  Mich.  463,  82  L.  R.  A.  485,  64  N.  W. 
385;  Sims  v.  American  Steel  Barge  Co.  (1894) 
56  Minn.  68,  57  N.  W.  322;  Marsh  v.  Herman 
(1891)  47  Minn.  587,  50  N.  W.  611 ;  Calian  v. 
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Bull  (1806)  113  Cal.  503,  45  Tac.  1017;  and 
the  cases  cited  In  subtitle  VI.  infra. 

both  these  aspects  of  the  master's  nonliabil- 
ity are  sometimes  associated  closely  together,  as 
where  a  court  speaks  of  a  place  in  which  condi- 
tions are  constantly  changing  and  of  which  the 
furnishing  and  preparation  was  in  Itself  part 
of  the  work  the  employees  were  required  to  per- 
form. Consolidated  Coal  &  Mln.  Co.  v.  Clay 
(1804)  51  Ohio  St.  542,  sub  nom.  Consolidated 
Coal  &  Mln.  Co.  v.  Floyd,  25UR.A.  848,  38  N. 
R.  610. 

The  consideration  of  this  principle  from  a 
slightly  different  standpoint  yields  the  rule  that 
it  le  always  a  condition  precedent  to  the  exemption 
of  the  master  from  liability  that  the  operations 
which  were  the  Immediate  cause  of  the  injury 
were  a  part  of  the  regular  duties  of  the  servant* 
themselves.  McGInty  v.  Athol  Reservoir  Co. 
(1892)  155  Mass.  183,  29  N.  E.  510. 

f.  Negligent  use  of  safe  appliances  by  fellow 
servant;  master  not  responsible  for. 

Another  ground  of  distinction  relied  upon  by 
the  courts  Is  based  upon-  the  theory  that  the 
master,  while  responsible  for  intrinsic  defects 
In  the  instrumentalities  which  would  not  have 
existed  if  the  servants  intrusted  with  the  func- 
tions of  supplying  or  maintaining  them  had  ex- 
ercised proper  care,  cannot  be  held  liable  for 
Injuries  caused  by  the  manner  In  which  the 
servants  use  those  instrumentalities  for  the  per- 
formance of  their  work. 

The  duty  of  the  master  "does  not  extend  so 
far  as  to  require  of  him  that  he  should  be  re- 
sponsible for  the  negligence  of  his  servants,  if 
of  competent  skill  and  experience,  In  using  or 
managing  the  means  and  appliances  placed  In 
their  hands  in  the  course  of  their  employment, 
if  they  are  neither  defective  nor  insufficient." 
Snow  v.  Uousatonic  R.  Co.  (1864)  8  Allen,  441, 
85  Am.  Dec.  720. 

For  the  management  of  his  machinery  and  the 
conduct  of  his  servants  a  master  1b  not  respon- 
sible to  their  fellow  servants.  Oilman  v.  East- 
ern R.  Co.  (1866)  18  Allen,  433,  90  Am.  Dec 
210. 

The  master  has  done  his  whole  duty  when  he 
supplies  the  proper  appliances,  the  care  and  use 
of  which  must  be  necessarily  intrusted  to  his 
servants.  Jones  v.  Granite  Mills  (1878)  126 
Mass.  84,  30  Am.  Rep.  661. 

A  master  is  not  liable  for  acts  Incidental  to 
the  management  and  use  of  the  appliances  fur- 
nished. McKinnon  v.  Norcross  (1889)  148 
Mass.  533,  3  L.  R.  A.  320,  20  N.  E.  188. 

One  line  of  distinction  between  vice  principals 
and  coemployees  is  In  the  duty,  In  one  instance, 
to  supply  or  maintain  Instrumentalities  of  the 
service,  and,  In  the  other,  of  using  the  Instru- 
mentalities supplied.  Neuts  v.  Jackson  Hill 
Coal  &  Coke  Co.  (1894)  139  Ind.  411,  38  N.  E. 
324,  39  N.  E.  147. 

A  master  Is  not  liable  for  the  "negligence  of 
those  engaged  with  the  plaintiff  in  making  use 
of  a  place  admittedly  safe."  Baron  v.  Detroit 
&  C.  Steam  Nav.  Co.  (1892)  91  Mich.  585,  52  N. 
W.  22. 

It  is  no  part  of  the  duty  of  the  master  to  di- 
rect workmen  In  the  use  of  the  tools  with  which 
they  perform  their  work.  Hussey  v.  Coger 
(1889)  112  N.  Y.  614,  3  L.  R.  A.  559,  20  N.  E. 
556. 

The  line  of  demarkatlon  here  between  the  ab- 
solute duty  of  the  master  and  duty  of  the  serv- 
ants is  the  line  that  separates  the  work  of  con- 
struction, preparation,  and  preservation  from 
the  work  of  operation.  Is  the  act  in  question 
work  required  to  construct,  to  prepare,  to  place 
in  a  safe  location,  or  to  keep  in  repair,  the  ma- 
chinery furnished  by  the  employer?  If  so,  it  is 
his  personal  duty  to  exercise  ordinary  care  to 
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perform  It.  Is  the  act  in  question  required  to 
properly  and  safely  opera**  the  machinery  fur- 
nished, or  to  prevent  the  safe  place  In  which  it 
was  furnished  from  becoming  dangerous  through 
Its  negligent  operation?  If  so,  it  is  the  duty 
of  the  servants  to  perform  that  act,  and  they, 
and  not  the  master,  assume  the  risk  of  negli- 
gence In  its  performance.  St.  Louis,  I.  M.  k  S. 
It.  Co.  v.  Xeedbam  (1804)  25  L.  R.  A.  833,  11 
C.  C.  A.  36,  27  U.  S.  App.  227.  63  Fed.  107. 

After  rejecting  the  theory  that  the  negligent 
•use  of  materials  can  be,  in  the  majority  of  cases, 
-a  breach  of  the  master's  duty,  the  court  said : 
"The  true  idea  is  that  the  place  and  the  instru- 
ments must  in  themselves  be  safe,  for  this  Is 
what  the  master's  duty  fairly  compels,  and  not 
that  the  master  must  see  that  no  negligent 
handling  by  an  employee  of  the  machinery. shall 
create  danger.**  Howard  v.  Denver  ft  R.  G.  R. 
Co.  (1886)  26  Ped.  887. 

In  Hard  v.  Vermont  ft  C.  R.  Co.  (1860)  32 
Vt,  473,  the  court  adverts  to  the  difference  be- 
tween the  master's  obligation  as  to  equipping 
and  as  to  operating  a  railway. 

See  also  Smith  v.  Empire  Transp.  Co.  (1895) 
80  Hun.  588,  35  N.  Y.  8upp.  534. 

That  Is  to  say,  the  master  performs  bis  whole 
duty  If  he  supplies  an  instrumentality  which  Is 
safe  If  carefully  used  by  the  fellow  servants  of 
the  complainant  (Fowler  v.  Chicago  ft  N.  \V.  R. 
Co.  [1884]  61  Wis.  150,  21  N.  W.  40;  Hogan  v. 
Smlt*  [18011  125  N.  Y.  774,  26  N.  B.  742)  ;  or, 
in  other  words,  where  an  appliance  Is  reasonably 
safe  to  operate,  and  Its  operation  necessarily 
rests  upon  the  care.  Intelligence,  and  fidelity  of 
the  fellow  servants  of  the  person  injured,  the 
master  will  not  be  held  responsible  for  an  ac- 
cident, the  nature  of  which  indicates  that  it 
must  have  been  due  to  the  manner  In  which  the 
appliance  was  operated  by  one  of  those  work- 
men. Dana  v.  Crown  Point  Iron  Co.  (1893)  51 
N.  Y.  S.  R.  238,  22  N.  Y.  Supp.  455. 

The  cases  decided  on  this  theory  sometimes 
Involve  facts  which  show  the  master  to  be  free 
from  culpability  for  the  reason  that  the  Instru- 
mentality In  question  was  applied  to  the  purpose 
of  the  work  without  his  authority.  See  III.  c, 
supra. 

Negligence  as  regards  the  use  of  instrumental- 
ities may,  it  Is  clear,  be  committed  In  one  of 
the  following  ways.  It  Is  often  difficult  to  say 
precisely  under  which  of  the  categories  the  de- 
linquency In  question  should  be  classed,  but  In 
practical  lltgatlon  this  Is  not  a  matter  of  any 
Importance,  since  the  result  Is  the  same  what- 
ever may  be  the  strictly  logical  designation  of 
the  negligent  act. 

The  delinquent  coservant  may  have  so  han- 
dled or  placed  a  safe  Instrumentality  so  care- 
lessly as  to  convert  it  for  the  time  being  into  an 
Injurious  agency.  See  the  cases  cited  above,  and 
■also  the  following:  Cleveland,  C.  C.  ft  St.  L. 
R.  Co.  v.  Brown  (1896)  20  C.  C.  A.  147,  34  U.  S. 
App.  759,  73  Fed.  970;  Pelrce  v.  Kile  (1897) 
26  C.  C.  A.  201,  58  U.  S.  App.  291,  80  Fed.  865 ; 
The  Queen  (1889)  40  Fed.  694;  McDermott  v. 
Boston  (1882)  133  Mass.  349 ;  Trcka  v.  Burling- 
ton. C.  R.  ft  N.  R.  Co.  (1896)  100  Iowa,  205,  69 
N.  W.  422 ;  Worhelde  v.  Missouri  Car  ft  Foundry 
Co.  (1888)  32  Mo.  App.  367;  McLaughlin  v. 
Camde*  Iron  Works  (1897)  60  N.  J.  L.  557,  38 
Atl.  677. 

Any  machine  may  be  made  dangerous  if 
wrongfully  or  negligently  used.  Callaway  v. 
Allen  (1894)  12  C.  C.  A.  114,  24  U.  S.  App.  388, 
•64  Fed.  297. 

The  delinquent  may  have  created  the  abnor- 
mal danger  by  his  negligence  In  selecting  the 
-defective  instrumentality  from  the  stock  of  ma- 
terials supplied.  See  especially  the  cases  cited 
in  V.  h,  infra,  and  the  following:  Callan  v. 
Bull  (1896)  113  Cal.  593,  45  Pac.  1017 ;  Daley 
i54  L.  R.  A. 


v.  Boston  ft  A.  R.  Co.  (1888)  147  Mass.  101, 
16  N.  K  000;  Young  v.  Boston  ft  M.  R.  Co. 
(1897)  1  OS  Mass.  211).  46  N.  E.  624:  Kennedy 
v.  Spring  (1803)  160  Mass.  203,  35  X.  E.  779; 
McKinnon  v.  Norcross  (1889)  148  Mass.  533.  3 
L.  K.  A.  320,  20  X.  12.  183 ;  Fraser  v.  Red  River 
Lumber  Co.  (ISill)  45  Minn.  235,  47  X.  W.  785  ; 
McCone  v.  Gallagher  (1897)  16  App.  Dlv.  272. 
44  N.  Y.  Supp.  097  ;  Moore  v.  McNeil  (1898)  35 
App.  Dlv.  323,  54  N.  Y.  Supp.  956:  Guggenheim 
Smelting  Co.  v.  Flanigan  (1898)  62  N.  J.  L.  354, 
41  Ati.  844.  42  Atl.  145;  Willis  v.  Oregon  R.  ft 
Xav.  Co.  (1884)  11  Or.  257.  4  Pac.  121;  Uosa 
v.  Walker  (1891)  139  Pa.  42,  21  Atl.  157,  159. 

In  Simpson  v.  Central  Vermont  R.  Co.  (18'Jti) 
5  App.  Dlv.  614,  39  X.  Y.  Supp.  464.  the  court 
said :  "To  provide  these  supplies  (i  e.,  new 
wicks)  for  use  was  the  master's  duty:  to  take 
them  as  they  were'  needed  for  use  was  the  serv- 
ant's duty." 

The  delinquent  coservant  may  have  failed  to 
use  the  instrumentalities  furnished,  and  so  have 
created  the  abnormal  danger  which  caused  the 
Injury.  See,  for  example,  Griffiths  v.  Gldlow 
(1858)  3  Ilurlst.  ft  N.  648,  27  L.  J.  Ezch.  N.  S. 
404 ;  Cleveland,  C.  C.  ft  St.  L.  R.  Co.  v.  Brown 
(1896)  20  C.  C.  A.  147,  34  U.  S.  App.  759,  73 
Fed.  970  ;  Kaare  v.  Troy  Steel  ft  Iron  Co.  (1893) 
139  N.  Y.  869,  34  N.  E.  901 ;  Hudson  v.  Ocean 
S.  S.  Co.  (1888)  110  N.  Y.  625,  17  X.  E.  342 ; 
Divver  v.  Hail  (1897)  21  Misc.  452,  47  N.  Y. 
Supp.  630,  Reversing  20  Misc.  677,  46  N.  Y. 
Supp.  533;  McAndrews  v.  Burns  (1876)  39  N. 
J.  L.  117  (omission  to  deliver  here)  ;  Laporte  ▼. 
Cook  (1899)  21  R.  I.  158,  42  Atl.  519;  and 
the  cases  cited  in  V.  i-k,  infra. 

The  duty  of  a  foreman  In  using  the  means 
and  appliances  provided  for  safely  and  properly 
carrying  on  the  work  Is  that  of  a  servant  en- 
gaged In  the  same  business  with  the  plaintiff, 
even  if  he  acted  as  the  representative  of  the 
master  In  furnishing  such  means  and  appliances. 
Floyd  v.  Sugden  (1883)  184  Mass.  563. 

The  delinquent  may  have  been  in  control  of 
the  injured  servant  and  caused  the  Injury  by 
giving  his  fellow  servants  some  direction  as  to 
the  use  of  the  appliances,  or  by  sending  the  In- 
jured servant  to  work  in  a  specially  dangerous 
place  without  due  warning,  or  a  positive  assurance 
that  he  would  not  be  put  In  peril  by  complying 
with  the  order.  See  Hodgklns  v.  Eastern  R.  Co. 
(1876)  119  Mass.  419;  Martin  v.  Chicago  ft  A. 
R.  Co.  (1895)  65  Fed.  384;  McBride  v.  Indian- 
apolis Frog  ft  Switch  Co.  (1892)  5  Ind.  App. 
482,  32  N.  E.  579 ;  Tully  ▼.  New  York  ft  T.  S. 
S.  Co.  (1896)  10  App.  Dlv.  463,  42  N.  Y.  8upp. 
29 ;  Craig  v.  Chicago  ft  A.  R.  Co.  (1893)  54  Mo. 
App.  528 ;  and  the  cases  cited  in  V.  a-e,  infra, 

g.  Rationale  of  doctrine  emempting  master  from 
liability  for  negligence  in  carrying  out  the  de- 
tail* of  the  toork. 

Viewed  from  the  standpoint  of  the  extent  of  a 
master's  obligations  to  his  servant,  the  doctrine 
that  there  can  be  no  recovery  for  the  negllgenco 
of  a  coservant  In  respect  to  the  details  of  the 
work  has  been  regarded  as  one  deduced  em  neces- 
sitate rci.  Some  of  the  details  must  necessar- 
ily rest  upon  the  Intelligence  and  care  of  the 
servants.  Sullivan  v.  New  York,  N.  H.  ft  H.  B. 
Co.  (1892)  62  Conn.  209,  25  Atl.  711. 

In  Hodges  v.  Standard  Wheel  Co.  (1899)  152 
Ind.  680,  686,  52  N.  E.  391,  54  N.  E.  383,  the 
court  said :  "That  appellee  did  not  owe  to  ap- 
pellant, as  Its  employee,  under  the  circumstan- 
ces, the  legal  duty  to  support  the  rims  In  ques- 
tion by  the  hands  of  some  one  of  Its  agents  or 
representatives  In  the  manner  as  Huey  was  do- 
ing just  previous  to  the  accident,  is  certainly 
evident.  If  it  could  be  said  to  be  charged  with 
that  duty,  then  every  corporation  engaged  la 
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the  same  line  of  business  as  It  was  would,  In 
legal  contemplation,  be  required  to  be  present  at 
all  times  and  places  at  Its  factory  when  lumber, 
timber,  or  Iron,  or  other  heavy  material  of  like 
•character,  was  being  handled  or  moved  by  some 
of  Its  employees,  and  by  the  hands  of  such  agent 
-or  representatives  prevent  such  Iron,  timber, 
or  lumber,  or  other  material  connected  there- 
with, from  slipping  and  falling  upon  said  em- 
ployees, and  thereby  Injuring  them.'' 

When  proper  tools  and  appliances  are  pro- 
Tided  upon  the  premises  for  the  use  of  employ- 
-ees,  no  authority  can  be  found  for  Imposing 
upon  the  employer  the  further  duty  of  seeing 
that  the  servant  does  not  select  from  among  a 
ouraber  of  appliances  the  one  not  adapted  to  the 
work  in  which  for  the  time  he  may  be  occupied. 
If  such  a  responsibility  Is  cast  upon  the  master, 
it  would  be  necessary  In  his  protection  to  have 
an  alter  ego  to  attend  constantly  upon  every 
workman  in  his  service  to  see  that  he  did  not 
use  an  implement  unfitted  for  his  work.  Gug- 
genheim Smelting  Co.  v.  Flanlgan  (1898)  62  N. 
J.  L,  354,  41  Atl.  844,  42  Atl.  145. 

In  a  Delaware  case  the  court  speaks  of  a 
"duty  ministerial.  In  Its  character  and  of  execu- 
tive detail  in  the  operation  on  the  road  which 
const  of  necessity  be  vested  In  [and  trusted  to] 
the  faithfulness  of  the  employee."  Wheatley  v. 
Philadelphia,  W.  fc  B.  R.  Co.  (1894)  1  Marv. 
i  Del.)  305,  30  Atl.  600.  See  also,  to  the  same 
effect,  Kudik  ▼.  Lehigh  Valley  B.  Co.  (1894)  78 
tlnn,  492,  29  N.  Y.  Supp.  533. 

It  seems  difficult,  however,  to  concede  that 
such  a  consideration  has  any  real  weight  except 
in  so  far  as  It  may  be  a  step  towards  the  con- 
clusion that  the  servant  assumes  the  consequent 
risks.  Taken  by  itself,  It  may  be  said  to  be 
equally  potent  as  a  reason  for  Insisting  that  the 
master  should  be  chargeable  with  the  negligence 
which,  under  the  arrangements  which  he  has 
chosen  to  make  for  carrying  on  his  business,  he 
knows  to  be  occasionally  inevitable.  Qui  sen- 
tet  oommodum  idem  eenttoe  debet  et  oust.  In 
whatever  cloak  of  verbiage  it  may  be  wrapt  up, 
a  doctrine  having  no  more  solid  foundation  than 
the  hypothesis  that  one  of  these  Inferences, 
rather  than  the  other,  should  be  drawn  from  the 
existence  of  the  conditions  adverted  to  is  merely 
one  formulated  ew  cathedra.  A  much  more  sat- 
isfactory reason  for  absolving  the  master  from 
liability  for  negligence  of  this  description  is,  he 
is  chargeable  with  an  assumption  of  such  risks 
because  he  knows  them  to  be  Incident  to  the 
performance  of  the  duties  voluntarily  under- 1 
taken  by  him.  This  Is  equivalent  to  saying  that 
In  cases  in  which  the  servant's  right  to  recover 
is  denied  on  account  of  the  nature  of  the  in- 
jurious act,  this  conclusion  is,  in  the  last  analy- 
sis, referable  to  precisely  the  same  elementary 
conception  as  that  which  underlies  the  doctrine 
of  common  employment  itself. 

The  master  is  not  responsible  for  the  negli- 
gent performance  of  some  detail  of  the  work 
intrusted  to  the  servant,  whatever  may  have 
been  the  grade  of  the  servant  who  executes  such 
detail.  If  it  Is  the  week  of  the  servant,  and  he 
volunteer*  to  perform  It,  and  the  master  is  not 
in  fault  in  furnishing  proper  materials,  there  is 
no  breach  of  duty  on  the  part  of  the  latter. 
The  scaffolding  having  been  constructed  by  the 
workmen  themselves,  or  under  direction,  if  ap- 
pliances which  they  made  use  of  for  that  pur- 
nose  were  In  any  respect  defective  or  Insufficient 
they  had,  so  far  as  appears,  the  same  means  of 
knowing  that  fact  as  the  defendants.  Klmmer 
v.  Weber  (1897)  151  N.  Y.  417,  45  N.  B.  860. 

In  another  case  the  same  court  speaks  of  "a 
detail  of  the  working  or  management  of  the 
business,  the  risks  attending  which  have  been 
assumed  by  the  party  taking  employment." 
MLR.A.  8 


Cullen  v,  Norton  (1891)  126  N.  Y.  1,  26  N.  E. 
905. 

In  Hatton  v.  Hilton  Bridge  Constr.  Co.  (1899) 
42  App.  Div.  403,  59  N.  Y.  Supp.  272,  the  court, 
after  citing  several  cases  as  to  details  of  work, 
said :  "Those  authorities  refer  to  accidents  oc- 
curring during  the  progress  of  the  work,  where 
the  servant  is  necessarily  aware  of  the  danger; 
where  he  knows,  or  ought  to  know,  as  much  in 
regard  to  the  safety  of  the  place  where  he  is 
called  to  work  as  the  master ;  to  cases  where  the 
master  has  performed  his  duty  of  furnishing 
and  maintaining  a  safe  place  for  the  servant  to 
perform  his  work  In,  and  safe  and  proper  In- 
strumentalities therefor.  After  that  duty  has 
been  performed,  they  determine  that  if  a  servant 
is  Injured  because  of  the  manner  of  the  perform- 
ance of  the  work  the  master  is  not  liable." 

In  Hogan  v.  Field  (1887)  44  Hun,  72,  the 
plaintiff  was  held  not  entitled  to  recover  for  the 
reason  that  while  the  construction  of  the  defec- 
tive scaffold  was  no  part  of  the  business  of  the 
gang  of  workmen  to  which  he  belonged,  they, 
without  objection,  undertook  the  erection  of  It, 
and  had  the  control  and  management  of  the 
work. 

In  McCone  v.  Gallagher  (1897)  16  App.  Div. 
272,  44  N.  Y.  Supp.  697,  the  fact  was  empha- 
sised that  the  servant's  knowledge  of  the  details 
and  requirements  of  the  temporary  appliance 
which  they  were  left  to  construct  as  a  part  of 
the  work  was  as  complete  as  that  of  the  master. 

In  Maher  v.  McGrath  (1896)  58  N.  J.  L.  469, 
33  Atl.  945,  the  error  In  the  construction  of  a 
scaffold  was  said  to  be  one  "committed  by  work- 
men with  whom  he  [the  plaintiff]  was  working 
In  a  common  employment,  subject  to  a  common 
danger  which  all  equally  knew  must  result  from 
a  negligent  construction." 

In  Brothers  v.  Cartter  (1873)  52  Mo.  372, 
375,  14  Am.  Rep.  724,  the  court  said:  "If  a 
workman  or  servant  is  to  work  In  conjunction 
with  others,  he  must  know  that  the  carelessness 
of  one  of  his  fellow  servants  may  be  productive 
of  injury  to  himself,  and  he  must  know  that 
neither  care  nor  diligence  by  the  master  can  pre- 
vent the  want  of  due  care  and  caution  on  the 
part  of  his  fellow  servants.  The  servant  on  en- 
tering upon  the  employment  is  supposed  to  know 
and  assume  this  risk."  This  statement  was 
adopted  In  Brown  v.  Winona  &  St.  P.  R.  Co. 
(1880)  27  Minn.  162,  38  Am.  Rep.  285,  6  N.  W. 
484. 

As  between  themselves,  no  one  more  than  an- 
other, in  the  ordinary  work  of  navigation,  rep- 
resents the  owner,  or  performs  an  owner's  duty, 
and  therefore  each  takes  the  risk  of  the  other's 
negligence.  The  Queen  (1889)  40  Fed.  694. 
See  also  Armour  v.  Hahn  (1884)  111  U.  S.  313, 
28  L.  ed.  440,  4  Sup.  Ct.  Rep.  433,  the  effect  of 
which  is  stated  In  VI.  b,  4,  infra;  Minneapolis 
v.  Lundin  (1893)  7  C.  C.  A.  344,  19  U.  S.  App. 
245,  58  Fed.  525 ;  Oregon  Short  Line  &  U.  N. 
R.  Co.  v.  Frost  (1896)  21  C.  C.  A.  186,  44  U.  S. 
App.  606,  74  Fed.  965;  Soutar  v.  Minneapolis 
International  Blectric  Co.  (1897)  68  Minn.  18, 
70  N.  W.  796;  Slater  v.  Jewett  (1881)  85  N.  Y. 
61,  29  Am.  Rep.  627 ;  Tully  v.  New  York  &  T. 
S.  S.  Co.  (1896)  10  App.  Div.  463,  42  N.  Y. 
Supp.  29;  Donnelly  ▼.  Brown  (1887)  43  Hun, 
470. 

In  this  point  of  view  It  will  obviously  be  ma- 
terial, In  doubtful  cases,  to  inquire  whether  the 
operation  which  was  the  cause  of  the  Injury 
was  ordinarily  intrusted  to  the  employees  them- 
selves. This  is  the  conception  present  to  the 
mind  of  the  court  in  a  recent  New  York  case 
when  it  used  the  phrase,  "one  of  the  details  of 
the  business  that  Is  generally  left  to  the  work- 
men themselves."  Klmmer  v.  Weber  (1897) 
151  N.  Y.  417,  45  N.  E.  860. 


X 


114 


California  8upekme  Coubt. 


Adg.„ 


So.  a  Federal  court  speaks  of  acta  which  "may 
be  all  performed,  and  for  the  most  part  usually 
are  directed  and  performed,  by  others  than  tbe 
master.     The  Queen  (1880)  40  Fed.  604. 

A.  Pleading. 

1.  Declaration. 

A  declaration  alleging  facts  which  show  that, 
If  there  was  any  negligence,  it  consisted  In  the 
omission  of  some  duty  characteristic  of  a  mere 
servant,  acting  as  such,  is  demurrable.  Dwyer 
t.  American  Exp.  Co.  (1802)  82  Wis.  807,  52 
N.  W.  304;  Baxter  v.  Abernethey  (1803)  21  8c. 
Seas.  Cas.  4th  series,  150;  Carolan  v.  Southern 
P.  Co.  (1807)  84  Fed.  84;  Davis  v.  Muscogee 
Mfg.  Co.  (1808)  106  Ga.  126.  32  S.  E.  30:  Kerr 
v.  Crown  Cotton  Mills  (1808)  105  Ga.  510,  31 
8.  E.  166;  Kudlk  v.  Lehigh  Valley  R.  Co.  (1804) 
78  Hun,  402,  20  N.  Y.  Supp.  533;  Frawley  v. 
Sheldon  (1807)  20  R.  I.  258,  38  Atl.  370. 

The  operation  of  this  rule  cannot  be  prevented 
by  the  device  of  an  averment  ascribing  the  in- 
jury to  the  negligence  of  the  master  himself. 
Sherman  v.  Rochester  «  8.  R.  Co.  (1853)  15 
Barb.  574. 

But  in  an  action  to  recover  damages  for  neg- 
ligently causing  the  death  of  a  servant,  when 
the  complaint  positively  alleges  that  the  acts 
and  omissions  complained  of  were  by  the  de- 
fendant, It  cannot  be  presumed  that  they  were 
those  of  a  fellow  employee  of  the  deceased. 
Brown  v.  Central  P.  R.  Co.  (1885)  68  Cal.  171, 
8  Pac.  828. 

2.  Plea. 

Where  ft  complaint  is  demurrable  because  It 
shows  that  the  plaintiff  was  injured  by  the  neg- 
ligence of  a  fellow  servant,  such  fact  need  not 
be  pleaded  in  the  answer.  Mann  v.  O'SullIvan 
(1800)  126  Cal.  61,  58  Pac.  375. 

Upon  a  plea  traversing  negligence  by  the  de- 
fendant, the  defense  that  the  Injury  complained 
of  was  caused  by  the  negligence  of  a  fellow 
servant  is  open.  M'Carthy  v.  Bristol  Shipown- 
ers* Co.  (1883)  Ir.  L.  R.  10  C.  L.  384;  s.  P., 
Byrne  v.  Fennell  (1882)  Ir.  L.  R.  10  C.  L.  807. 

I.  Instruction*. 

Bee  also  VI.  e,  infra. 

Where,  upon  the  evidence,  the  injury  may 
possibly  have  been  due  to  an  act  of  the  kind 
for  which  the  master  Is  not  responsible,  it  is 
error  to  refuse  instructions  embodying  the  rule 
appropriate  to  such  a  case.  Relchel  v.  New 
York  C.  &  H.  R.  R.  Co.  (1802)  130  N.  Y.  682, 
29  N.  E.  763. 

It  is  also  ground  for  reversal  If  such  Instruc- 
tions are  omitted,  where  the  state  of  the  evi- 
dence is  such  that  the  jury  may  have  been  mis- 
led by  such  omissions. 

In  St.  Louis,  I.  M.  &  8.  R.  Co.  v.  Needham 
(1804)  25  L.  R.  A.  833,  11  C.  C.  A.  56,  27  U.  S. 
App.  227,  63  Fed.  107,  it  was  argued  that,  If 
the  court  erred  In  Its  charge,  that  error  did  not 
prejudice  the  company  because  there  was  un- 
contradicted testimony  that  there  was  no  target 
on  the  switch  which  was  left  open,  and  the  jury 
were  charged  that  if  tbe  switch  was  not  In  prop- 
er order  because  It  had  no  target  upon  It,  and 
for  that  reason  the  injury  and  death  were 
caused,  the  company  was  liable.  But  the  court 
■aid :  "This  position  cannot  be  successfully 
maintained.  The  testimony  was  such  that  the 
jury  might  well  have  found  that  the  Injury 
was  neither  caused  nor  contributed  to  by  the 
absence  of  the  target,  and  that  it  resulted  solely 
from  the  negligence  of  the  conductor  who  left 
the  switch  open.  The  defendants  In  error 
64  L.  R.  A. 


charged  two  acts  of  negligence  upon  this  com- 
pany,— the  failure  to  provide  the  target ;  and  the* 
failure  of  the  conductor  to  dose  the  switch. 
Issues  were  raised  and  submitted  to  the  jury- 
to  determine  whether  either  of  these  acts  caused 
or  contributed  to  the  Injury.  The  verdict  was 
general,  and  its  generality  prevents  us  from 
discovering  upon  which  of  these  acts  of  negli- 
gence charged  It  was  founded.  A  general  ver- 
dict cannot  be  upheld  where  there  are  several- 
Issues  tried,  and  upon  any  one  of  them  error 
Is  committed.  In  the  admission  or  rejection  of 
evidence,  or  In  the  charge  of  the  court,  beca use- 
it  may  be  that  tbe  jury  founded  their  verdict 
upon  the  very  Issue  to  which  the  erroneous  rul- 
ing related,  and  that  they  were  controlled  Id* 
their  finding  by  that  ruling.  What  Cheer  Coat 
Co.  v.  Johnson  (1M)3)  6  C.  C.  A.  148,  12  U.  S. 
App.  400,  56  Fed.  810 ;  Maryland  use  of  Mark- 
ley  v.  Baldwin  (1884)  112  U.  S.  400,  28  L.  ed. 
822,  5  Sup.  Ct.  Rep.  278. 

j.  Functions  of  court  and  jury  in  pasting  upon* 

evidence. 

It  la  primarily  for  the  jury  to  say  whether 
the  Injury  resulted  from  negligence-  in  furnish- 
ing the  materials,  or  in  using  them.  Thomas- 
v.  Ann  Arbor  R.  Co.  (1807)  114  Mich.  50,  72 
N.  W.  40;  Brady  v.  Norcross  (1800)  174  Mass. 
442,  54  N.  B.  874;  Donnelly  v.  Booth  Bros.  &. 
H.  1.  Granite  Co.  (1807)  90  Me.  110,  37  Atl. 
874 ;  Arkerson  v.  Dennlson  (1875)  117  Mass*. 
407;  Manning  v.  Hogan  (1870)  78  N.  Y.  615; 
Fltzslmmons  v.  Taunton  (1803)  160  Mass.  223,. 
S3  N.  B.  540;  Taylor  v.  Star  Coal  Co.  (1800) 
110  Iowa,  40.  81  N.  W.  240. 

The  question  whether  a  cross  piece  in  a  ladder 
broke  under  the  weight  of  plaintiff  servant  be- 
cause a  nail  that  fastened  its  left  end  to  the> 
side  piece  was  near  such  a  knot  In  the  side  piece- 
as  was  shown  to  have  existed,  Is  for  the  jury. 
Flanlgan  v.  Guggenheim  Smelting  Co.  (1800> 
63  N.  J.  L.  647,  44  Atl.  762. 

Where,  at  the  close  of  the  plaintiff's  case.  It 
is  apparent  that  the  evidence  thus  far  Intro- 
duced is  consistent  with  the  theory  that  the  In- 
Jury  was  caused  by  the  negligence  of  a  fellow 
servant,  it  is  error  to  rule  that  the  doctrine  or 
common  employment  Is  not  applicable,  and  so> 
exclude  the  defendant  from  offering  any  evi- 
dence to  sustain  a  defense  based  on  that  doc- 
trine. Cooper  v.  Hamilton  Mfg.  Co.  (1867)  14V 
Allen,  103. 

It  is  error  to  leave  It  entirely  to  the  jury 
to  determine  what  acts  and  duties  the  defend- 
ant was  required  to  perform  and  discharge  uav 
principal.     The  proper  course  is  to  lay  It  down, 
as  a  matter  of  law,  that    the  duty  of  the  de- 
fendant "is  to  supply  the  servant  with  suitable- 
and  safe  machinery  and  appliances,  with  com- 
petent and  skilful  coworkers,  and  to  make  andb 
promulgate  sufficient  rules  and  regulations  for 
the  conduct  of  the  business  In  Its  ordinary-  run. 
and  for  any  extraordinary  occasions  that  may 
be  reasonably   anticipated"    (Slater  v.   Jewett 
[1881]  85  N.  Y.  61,  73,  20  Am.  Ret   627)  ;  and> 
then  ask  the  jury  to  find  whether  the  defendant 
had  failed  In  the  performance  of  Its  duty   In. 
any  of  these  respects.     Hart  v.  New  York  Float- 
ing Dry  Dock  Co.   (1882)   16  Jonea  &  S.  460. 
See  also  VI.  e,  infra. 

But  where  the  evidence  offered  by  the  plain- 
tiff is  such  as  to  be  susceptible  of  no  other  con- 
struction than  that  the  injury  was  caused  solely- 
by  an  act  belonging  to  the  category  of  those- 
deemed  to  be  characteristic  of  mere  servants*, 
the  case  should  be  taken  from  the  jury. 

The  complaint  may  be  dismissed.  Dana  v. 
Crown  Point  Iron  Co.  (1803)  51  N.  Y.  S.  R. 
238,  22  N.  Y.  Supp.  455 ;  Denenfeld  v.  Baumann* 
(1800)  40  App.  Div.  502,  58  N.  Y.  Supp.  110; 
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Byrne  v.  Eastmans  Co.  (1898)  27  App.  Dlv. 
370,  50  N.  Y.  8upp.  457;  Wilson  y.  Hudson 
River  Water  Power  ft  Paper  Co.  (1893)  71  Hun, 
292,  24  N.  T.  Supp*  1072;  Sweeney  v.  Page 
(1892)  04  Hun,  172,  18  N.  Y.  Sapp.  890;  Col- 
Una  t.  St.  Paul  ft  8.  C.  R.  Co.  (1882)  80  Minn. 
SI,  14  N.  W.  00. 

Upon  appeal,  where  the  complaint  has  been 
dismissed,  the  plaintiff  Is  entitled  to  the  most 
favorable  Inferences  to  be  drawn  from  the  evi- 
dence. HeCone  v.  Gallagher  (1897)  16  App. 
Div.  272,  44  N.  Y.  8upp.  697. 

Or  a  nonsuit  may  be  ordered.  M'Carthy  y. 
Bristol  Shipowners'  Co.  (1888)  Ir.  L.  R.  10  C. 
L.  384  ;  Byrne  ▼.  Fennell  (1882)  Ir.  L.  R.  10 
C  L.  397;  Donovan  v.  Ferris  (1900)  128  Cal. 
48,  60  Pac  519;  Ryan  v.  McCuIly  (1894)  123 
Mo.  636,  27  8.  W.  583 ;  Judson  v.  Olean  (1889) 
26  N.  Y.  8.  R.  706,  22  N.  B.  555 ;  Cole  v.  Rome, 
W.  *  O.  R.  Co.  (1893)  72  Hun, 467,  25N.  Y.  Supp. 
276;  Diwer  v.  Hall  (1897)  21  Misc.  452,  47 
N.  Y.  Bupp.  630,  Reversed  In  20  Misc.  677, 46  N.  Y. 
Itapp.  533  ;  Leary  v.  Lehigh  Valley  R.  CO.  (1894) 
76  Hun,  575,  28  N.  Y.  8upp.  187 ;  Mahoney  t. 
Vacuum  Oil  Co.  (1894)  76  Hun,  579,  28  N.  Y. 
8upp.  196 ;  Hoover  v.  Beech  Creek  R.  Co.  (1898) 
154  Pa.  362,  26  Atl.  815 ;  Fowler  v.  Chicago  ft 
N.  W.  R.  Co.  (1884)  61  Wis.  159,  21  N.  W.  40 ; 
Cooper  ▼.  Milwaukee  ft  P.  du  Ch.  R.  Co.  (1869) 
23  Wis.  668;  Stuts  v.  Armour  (1893)  84  Wis. 
623,  54  N.  W.  1000. 

Or  a  verdict  may  be  directed  for  the  defend- 
ant. Wlgmore  v.  Jay  (1850)  5  Bzch.  354,  19 
L.  J.  Exch.  N.  8.  296,  14  Jur.  887 ;  Donovan  v. 
Ferris  (1900)  128  Cal.  48,  60  Pac.  519;  Carroll 
v.  Western  U.  Teleg.  Co.  (1893)  160  Mass.  152, 
35  N.  E.  456 ;  Kelley  v.  Boston  Lead  Co.  (1880) 
128  Mass.  456 ;  Kennedy  v.  Spring  (1898)  160 
Mass.  203,  35  N.  E.  779 ;  Young  v.  Boston  ft  M. 
R.  Co.  (1897)  168  Mass.  219,  46  N.  E.  624; 
Howard  v.  Hood  (1892)  155  Mass.  891,  29  N.  E. 
630:  Smith  v.  Lowell  Mfg.  Co.  (1878)  124  Mass. 
114 ;  Conger  v.  Flint  ft  P.  M.  R.  Co.  (1891)  86 
Mich.  76.  48  N.  W.  695 ;  Ling  v.  St.  Paul,  M. 
AH.K.  Co.  (1892)  50  Minn.  160,  52  N.  W.  878 ; 
Rawley  v.  Colliau  (1892)  90  Mich.  81,  51  N.  W. 
350:  Baron  v.  Detroit  ft  C.  Steam  Nav.  Co. 
(1892)  91  Mich.  585,  52  N.  W.  22;  Kehoe  v. 
▲lien  (1892)  92  Mich.  464,  52  N.  W.  740 :  Marsh 
v.  Herman  (1891)  47  Minn.  587,  50  N.  W.  611 ; 
Corcoran  v.  Delaware,  L.  ft  W.  R.  Co.  (1891) 
126  N.  Y.  673,  27  N.  E.  1022;  Herrlngton  v. 
Lake  Shore  ft  M.  S.  R.  Co.  (1894)  88  Hun,  865, 
31  N.  Y.  8upp.  910 ;  Hart  v.  New  York  Floating 
Dry  Dock  Co.  (1882)  16  Jones  ft  S.  460;  Al- 
legheny Heating  Co.  v.  Rohan  (1888)  118  Pa. 
223.  11  Atl.  789;  Crawford  v.  Stewart  (1887 ; 
Pa.)  6  Cent.  Rep.  140,  8  Atl.  5 ;  Van  den  Heuvel 
v.  National  Furnace  Co.  (1898)  84  Wis.  636,  54 
N.  W.  1016:  Adams  v.  Snow  (1900)  106  Wis. 
152.  81  N.  W.  988. 

In  ah  action  by  an  employee  against  a  manu- 
facturing corporation  for  personal  injuries  re- 
ceived while  endeavoring  to  escape  from  its 
mill,  which  was  on  fire.  It  appeared  that  the 
fire  was  caused  by  the  heating  of  a  bearing  on 
one  of  the  machines  used  In  the  mill,  and  that 
It  might  have  been  readily  extinguished  when 
first  discovered ;  that  the  defendant  had  a 
cistern  with  pipes  leading  to  each  story  of  the 
mill,  to  which  were  attached  lines  of  hose,  but 
at  the  time  of  the  fire  the  water  did  not  run 
when  attempt  was  made  to  use  It.  It  was  held, 
in  the  absence  of  evidence  of  any  reason  why 
the  water  did  not  run.  that  It  must  be  attributed 
to  the  negligence  of  the  fellow  servants  of  the 
plaintiff  In  failing  to  keep  the  apparatus  in  ol- 
der, or  In  falling  to  put  It  In  operation  ;  and  that 
the  defendant  was  not  liable.  Jones  v.  Granite 
Mills  (1878)  126  Mass.  84.  30  Am.  Rep.  661. 
The  court  remarked  that  It  was  not  called  on 
to  decide  whether  an  employer  was  bound  to 
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provide  precaution  for  the  prevention  of  fire, 
or  means  for  facilitating  the  escape  of  employees 
from  a  fire  which  had  started,  and  proceeded 
thus:  "Even  if  we  assume  that  such  obli- 
gations rest  upon  the  employer,  no  evidence  was 
offered  tending  to  show  that  the  defendant 
failed  to  take  proper  precautions  to  prevent  fire, 
or  that  the  hose,  tanks,  and  other  appliances  for 
extinguishing  It  were  not  ail  that  under  any 
circumstances  would  be  required.  The  evidence 
offered  was  simply  that  the  water  did  not  run, 
when  the  fellow  servants  of  the  plaintiff  at- 
tempted to  use  It.  This  was  not  sufficient  proof 
of  negligence  to  charge  the  defendant.  The  de- 
fendant, In  any  aspect  of  the  case,  had  done  its 
whole  duty  when  it  supplied  the  proper  ap- 
pliances, the  care  and  use  of  which  mnst  be 
necessarily  intrusted  to  its  servants.  The  fail- 
ure of  the  water  to  run  must  therefore  be  at- 
tributed to  the  negligence  of  fellow  servants, 
either  In  falling  to  keep  the  apparatus  in  proper 
order,  or  in  negligently  putting  It  In  operation/' 

Where  the  evidence  merely  shows  that  when- 
ever the  hatchway  through  which  the  plaintiff 
fell  was  rightfully  opened.  It  was  by  the  order 
of  the  defendant  or  of  a  particular  agent,  and 
that  in  the  latter  case  such  agent  always  stood 
by  It  when  It  was  open  to  guard  against  acci- 
dents, and  that  on  the  occasion  In  question  it 
was  opened  without  the  knowledge  or  permis- 
sion of  such  particular  agent  or  of  the  defend- 
ant, and  by  the  unauthorised  act  of  a  fellow 
servant  of  the  deceased,  the  conclusion  of  law 
is,  that  the  plaintiff  was  Injured,  not  by  the 
neglect  or  default  of  his  employer,  but  of  his 
fellow  servant.  Karl  v.  Milliard  (1858)  3 
Bosw.  501. 

And  if  a  verdict  is  rendered  for  the  plaintiff 
on  such  evidence  it  should  be  set  aside.  Don- 
nelly v.  San  Francisco  Bridge  Co.  (1897)  117 
Cal.  417,  49  Pac.  559;  Langlois  v.  Maine  C. 
R.  Co.  (1892)  84  Me.  161,  24  Atl.  804 ;  Jarman 
v.  Chicago  ft  G.  T.  R.  Co.  (1893)  98  Mich.  135, 
57  N.  W.  32 ;  Reichel  v.  New  York  C.  ft  H.  R.  R. 
Co.  (1802)  130  N.  Y.  682,  29  N.  E.  763;  Har- 
ley  v.  Buffalo  Car  Mfg.  Co.  (1894)   142  N.  Y. 

31,  36  N.  E.  813 ;  McDonald  v.  New  York  C.  ft 
H.  R.  R.  Co.  (1892)  63  Hun,  587,  18  N.  Y.  Supp. 
609;  McCampbell  v.  Cunard  8.  S.  Co.  (1895) 
144  N.  Y.  552,  30  N.  E.  637 ;  Peschel  v.  Chicago, 
M.  ft  St  P.  R.  Co.  (1885)  62  Wis.  338,  21  N. 
W.  269. 

Where,  by  agreement  of  the  parties,  the  facts 
are  left  to  a  trial  judge.  In  order  that  he,  acting 
as  a  jury,  may  find  what  they  were,  it  is  not  for 
a-  court  of  appeals  to  consider  whether  they 
would  have  found  as  he  did,  but  whether  his 
finding  is  so  far  wrong  that  they  ought  to  set 
it  aside.  Charles  v.  Taylor  (1878)  L.  R.  3  C. 
P.  Dlv.  492,  38  L.  T.  N.  S.  773,  27  Week.  Rep. 

32,  per  Brett,  L.  J. 

Where  the  nonliability  Is  thus  clear,  as  a 
matter  of  law,  It  is  error  to  Instruct  the  jury 
that  it  Is  for  them  to  say  whether  any  negligence 
Is  to  be  imputed  to  the  master.  Hall  v.  United 
States  Radiator  Co.  (1900)  52  App.  Div.  90,  04 
N.  Y.  Supp.  1002. 

k.  Explanation   of   classification   of   the   cases 
cited  in  the  ensuing  sections. 

The  decisions  regarding  acts  of  negligence 
which  are  not  regarded  as  constituting  breaches 
of  the  nondelegable  duties  seem  to  be,  broadly 
speaking,  susceptible  of  classification  under  the 
categories  Indicated  by  the  headings  of  the 
next  three  subtitles.  But  In  many  instances  It 
Is  obviously  Impossible  to  say  positively  that  a 
case  belongs  to  one  category  rather  than  an- 
other. The  arrangement  adopted,  therefore,  Is 
merely  to  be  regarded  as  a  convenient  method 
of  showing  the  effect  of  the  enormous  mass  of 
materials  with  which  we  have  to  deal. 
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T.  Negligence  of  coservant  involving  merely  the 
use  of  the  instrumentalities;  master  not  re- 
sponsible for, 

a.  Orders  respecting  the  use  of  the  instrumen- 
talities, 

1.  Generally, 

Tbe  effect  of  the  eases  cited  In  the  note  to 
Stevena  v.  Chamberlln  (1900;  C.  C.  App.  let 
C.)  51  L.  R.  A.  517-689,  and  590-592,  Is  that 
an  order  Is  not  deemed  to  he  given  in  a  repre- 
sentative capacity,  unless  the  employee  giving 
It  Is  a  vice  principal  by  virtue  of  his  rank. 

Other  cases  illustrating  more  directly  the 
principle  that  a  master  Is  not  liable  merely  for 
the  reason  that  the  negligence  was  committed  on 
the  giving  of  an  order  are  cited  In  the  follow- 
ing four  subdivisions. 

2.  Order  accompanied  by  an  assurance  of  safety. 

In  an  early  English  case  It  was  laid  down 
broadly  that  a  workman  is  entitled  to  rely  on 
the  representations  of  a  fellow  workman  whose 
province  It  Is  to  Inform  him  whether  he  can  or 
cannot  safely  work  In  a  certain  place.  Pater- 
son  v.  Wallace  (1854)  1  Macq.  H.  L.  Gas.  748. 
As  tbe  negligent  servant  In  this  case  was  an 
underground  manager,  and  It  was  denied  that 
such  an  employee  was  a  vice  principal  in  the 
more  recent  decision  of  Wilson  v.  Merry  (1868) 
LE.1H.  L.  8c.  App.  Cas.  826,  19  L.  T.  N.  8. 
30,  It  would  seem  that  such  a  ruling  Is  equiva- 
lent to  a  declaration  that,  as  to  the  function  In 
question,  he  Is  the  master's  agent.  Tbe  precise 
grounds  upon  which  tbe  earlier  decision  pro- 
ceeds are,  however,  quite  obscure,  and  it  Is  ex- 
tremely doubtful  whether  it  can  be  reconciled 
with  the  principles  laid  down  In  Wilson  v.  Mer- 
ry. 

Some  American  cases  also  seem  to  treat  the 
assurances  of  any  employee  who  is  In  tbe  exer- 
cise of  control  as  being  binding  on  tbe  master, 
although  for  other  purposes  be  may  be  a  mere 
servant.  Pool  v.  Chicago,  M.  ft  St.  P.  R.  Co. 
(1892)  56  Wis.  227,  14  N.  W.  46  (railway  com- 
pany bound  by  assurance  of  a  servant  In  charge 
of  a  hand  car,  to  a  detective  In  the  company's 
employ,  that  he  might  safely  ride  sitting  upon 
the  rear  end  of  the  car  with  his  feet  banging 
over)  ;  Bradley  v.  New  York  C.  R.  Co.  (1874) 
8  Thomp.  ft  C.  288  (trackmaster,  as  incident  to 
his  right  to  employ  laborers,  held  to  be  author- 
ized to  give  them  an  assurance  that  he  will  warn 
them  as  to  the  approach  of  trains)  ;  Floettl  v. 
Third  Ave.  R.  Co.  (1896)  10  App.  Dlv.  308,  41 
N.  Y.  Supp.  792  (workman  went  under  track 
Id  reliance  on  foreman's  statement  that  no  car 
would  pass  until  a  time  much  later  than  that 
at  which  the  accident  occurred)  ;  Mullane  v. 
Houston,  W.  Street  ft  P.  Ferry  Co.  (1897)  21 
Misc.  10,  46  N.  Y.  Supp.  957  (assurance  by  track- 
master  of  a  street  railway  company  to  a  work- 
man under  his  control,  to  induce  the  latter  to 
enter  a  hole  which  was  dangerous  while  tbe 
cable  was  in  operation,  that  be  would  order  tbe 
engineer  not  to  start  the  cable,  held  to  be  a 
matter  pertaining  to  the  duty  of  a  master  to 
provide  a  safe  place  of  work,  and  not  a  mere 
detail  of  work  within  the  functions  of  a  fel- 
low servant). 

The  first  of  the  decisions  cited  involves,  It 
will  be  observed,  the  element  of  a  difference  of 
department,  and  may  be  justified  on  that  ground 
alone.  The  second  Is  contrary  In  principle  to 
those  collected  In  V.  f,  infra,  and  on  the  facts 
cannot  be  reconciled  with  the  rulings  of  the 
.  Supreme  and  circuit  courts  of  the  United  States 
cited  below.  As  to  tbe  third  and  fourth  It  is 
dIUicult  to  conceive  of  circumstances  In  which 
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the  Injurious  negligence  could  be  more  plainly 
that  of  a  fellow  servant  than  the  acts  of  omis- 
sion here  In  evidence.  The  places  of  work  were) 
perfectly  safe  except  in  so  far  as  they  were 
rendered  Insecure  by  the  running  of  the  car  and 
the  starting  of  the  cable.  If  the  foreman  nim- 
self  had  operated  the  car  or  started  the  cable* 
the  defendant  would  certainly  not  have  been 
liable  (see  Crispin  v.  Babbitt  [1880]  81  N.  Y. 
516,  87  Am.  Rep.  521),  and  It  seems  Impossible 
to  argue  that  the  failure  to  prevent  another 
servant  from  doing  these  acts  can  be  negligence 
of  an  essentially  different  quality. 

The  opposite  theory  of  the  quality  of  an  order 
accompanied  by  an  assurance  is  adopted  In  the 
cases  cited  below. 

The  orders  of  a  section  foreman  to  a  laborer 
who  Is  with  him  on  a  hand  car,  that  he  shall 
not  look  back  to  watch  for  a  train,  and  assur- 
ance that  the  foreman  himself  will  watch  and 
give  warning  of  any  danger,  do  not  make  the 
master  liable  for  an  injury  to  the  laborer  re- 
sulting from  the  negligence  of  the  foreman  la 
failing  to  watch  for  the  train.  Martin  v.  Atch- 
ison, T.  ft  S.  F.  R.  Co.  (1897)  166  U.  S.  399, 
41  L.  ed.  1051,  17  Sup.  Ct.  Rep.  603. 

One  of  two  foremen  of  construction  work  acts 
as  a  mere  coservant  of  a  subordinate  In  directing 
him  to  work  at  the  base  of  an  overhanging  bank, 
and  assuring  him  that  be  can  work  there  in 
safety.  Balch  v.  Haas  (1896)  20  C.  C.  A.  151, 
86  U.  8.  App.  693,  78  Fed.  974. 

In  Missouri  it  was  held,  at  a  time  prior  to  the 
adoption  of  the  superior  servant  doctrine  (see 
note  to  O'Nell  v.  Great  Northern  R.  Co.  [1900; 
Minn.]  51  L.  R.  A.  pp.  539  et  seq.),  that  a  rail- 
way was  not  any  more  bound  by  tbe  assurance* 
of  a  conductor  that  a  rope  was  safe  than  by 
those  of  a  fellow  laborer  of  tbe  plaintiff.  Mc- 
Gowan  v.  St.  Louis  ft  I.  M.  R.  Co.  (1876)  61 
Mo.  528. 

The  last  two  of  the  New  York  decisions  cited 
above  have  been  lately  distinguished,  not  very 
successfully,  in  a  case  where  It  was  held  that 
the  fact  that,  on  plaintiff  objecting  to  descend- 
ing into  a  trench,  defendant's  foreman  assured 
him  it  was  safe,  and  that  he  would  stand  and 
watch,  did  not  render  defendant  liable,  since  the 
foreman's  assurance  was  merely  as  to  the  details 
of  the  work,  given  In  his  Individual  capacity, 
and  not  for  the  principal.  Schott  v.  Onondaga 
County  Sav.  Bank  (1900)  49  App.  Dlv.  503,  68 
N.  Y.  Supp.  631. 

On  the  whole,  therefore,  the  better  opinion 
Is  believed  to  be  that  an  assurance  of  safety  la 
not  an  act  which  constitutes  the  employee  giv- 
ing It  a  representative  of  the  master  ad  hone 
vioem,  but  merely  an  act  which  Is  official  In 
the  sense  that  an  employee  who  Is  a  vice  prin- 
cipal by  virtue  of  his  rank  Is  regarded  as  giving; 
it  in  the  capacity  of  an  agent  of  the  master, 
and  not  of  a  mere  servant.  See,  generally,  note 
to  O'Nell  v.  Great  Northern  R.  Co.  (100O; 
Minn.)  51  L.  R.  A.  pp.  586  et  seq. 

In  tbe  following  cases  the  assurance  emanated 
from  one  who  was  a  vice  principal  in  the  Juris- 
dictions mentioned,  but  the  question  whether  It 
was  an  official  act  was  not  discussed.  Goggin 
v.  D.  M.  Osborne  ft  Co.  (1896)  115  Cal.  437,  47 
Pac.  248  (local  manager)  ;  Monahan  v.  Kansas 
City  Clay  ft  Coal  Co.  (1894)  58  Mo.  App.  68 
(foreman  of  mine)  ;  Atchison,  T.  ft  S.  F.  R. 
Co.  v.  McKee  (1887)  37  Kan.  592,  15  Pac.  484 
(superintendent)  Jones  v.  St.  Louis.  N.  ft  P. 
Packet  Co.  (1891)  43  Mo.  App.  398  (second 
mate  of  ship)  ;  Nelson  v.  St.  Paol  Plow  Worksi 
(1894)  57  Mlnp.  43,  58  N.  W.  868  (superintend- 
ent) ;  Helfensteln  v.  Medart  (1896)  136  Mo. 
595,  36  8.  W.  863,  37  8.  W.  829,  38  S.  W.  294 
(superintendent)  ;  Sopherstein  v.  Bertels  (1896) 
178  Pa.  401,  35  Atl.  1000  (superintendent). 
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b.  Choice  of  particular  method*  of  work, 
Bee  also  V.  c,  d,  h,  o,  7,  infra. 

Tbe  general  rule  ia  that  the  master  Is  uot 
responsible  for  the  errors  which  a  servant  of 
superior  grade  may  commit  In  regard  to  the 
choice  of  methods  for  carrying  out  the  work  in- 
trusted to  his  management. 

Tbe  conductor  of  a  freight  train  Is  a  mere  fel- 
low servant  with  a  brakeman  on  the  train  In 
determining  not  to  apply  for  more  brakemen, 
or  set  off  cars  from  his  train  before  proceed- 
ing down  a  steep  grade,  under  a  rule  of  the  com- 
pany committing  to  his  judgment  the  question 
whether  he  shall  make  such  application,  where 
there  is  nothing  unusual  about  the  train.  Wood- 
en v.  Western  N.  Y.  4  P.  R.  Co.  (1895)  147  N. 
Y.  608,  42  N.  B.  199,  Reversing  (1891)  48  N. 
Y.  8.  R.  218,  16  N.  Y.  Supp.  840  (1892)  46  N. 
Y.  8.  R.  77,  18  N.  Y.  Supp.  768.  The  court 
said:  "The  duty  of  the  company,  as  of  any 
other  master,  to  Its  servants,  was  performed  if 
It  furnished  adequate  machinery  and  suitable 
appliances  for  the  work,  and  employed  compe- 
tent fellow  servants,  under  proper  rules,  duly 
promulgated  and  adapted  to  the  end  of  meeting 
possible  emergencies  of  an  ordinary  or  extra- 
ordinary character,  which  might  be  foreseen  to 
arise  in  the  conduct  of  its  operations.  It  Is 
only  when  the  duty  to  be  performed  Is  one  which 
the  master  Is  supposed  to  do  In  person  for  his 
servant's  safety  In  his  place  of  work,  that  it 
cannot  be  delegated  to  another  so  as  to  free  the 
master  from  responsibility  for  the  consequences 
of  some  neglect.  The  duty  hero  was  not  of 
that  character.  It  related  to  the  performance 
of  a  part  of  the  servant's  ordinary  work,  and 
was  reguiated  by  the  rule  and  published  notice." 
▲  railway  company  Is  not  liable  for  the  de- 
cision of  bridge  carpenters  to  raise  a  heavy 
bridge  pier  by  tackle,  rather  than  in  some  other 
way,  and  to  fasten  that  tackle  In  a  certain  way, 
and  to  omit  to  brace  It  while  it  was  being  raised. 
Ulrlch  ▼.  New  York  C.  &  H.  R.  R.  Co.  (1898) 
25  App.  Div.  465,  51  N.  Y.  Supp.  5. 

The  failure  of  a  directing  machinist,  who  was 
holding  a  torch,  to  suggest  the  danger  of  strik- 
ing a  driving-spring  which  was  being  placed  In 
a  locomotive,  is  not  an  omission  of  duty  In  the 
capacity  of  a  vice  principal.  Kerner  v.  Balti- 
more &  O.  &  W.  R.  Co.  (1897)  149  Ind.  21,  48 
N.  B.  864. 

The  mere  fact  that  an  employee  held  a  stick 
of  frozen  dnalln  over  a  Are  to  thaw  It  will  not 
support  an  action  by  a  fellow  employee  against 
the  master  for  Injuries  resulting  from  an  ex- 
plosion, upon  the  theory  that  the  act  itself 
showed  that  the  employee  was  an  unsuitable 
person  for  the  master  to  have  In  his  employment, 
where  he  was  employed  merely  as  a  common 
laborer,  and  was  acting  at  the  time  In  pursuance 
of  a  direction  for  which  the  master  was  not  re- 
sponsible. McManus  v.  Staples  (1898)  171 
Mass.  150,  50  N.  E.  537. 

Directing  a  workman  In  a  gang  which  is  tak- 
ing down  a  building  to  chop  a  post  at  a  par- 
ticular conjuncture  is  a  mere  detail  of  work. 
Cleveland,  C.  C.  ft  St  L.  R.  Co.  v.  Brown  (1896) 
20  C.  C.  A.  147,  84  U.  S.  App.  759,  73  Fed.  970. 

The  act  of  one  who  is  superintending  the  put- 
ting up  of  an  elevator  In  a  building  in  process 
of  construction,  in  determining  when  the  meas- 
urements shall  be  taken  In  the  upper  floors,  and 
how  far  the  construction  of  tbe  building  shall 
progress  before  they  are  taken,  Is  the  act  of  a 
fellow  servant  with  a  workman  in  the  employ 
of  such  company  who  Is  Injured  while  taking  a 
measurement  under  the  direction  of  such  super- 
intendent. Whallon  v.  Sprague  Electric  Ele- 
vator Co.  (1896)  1  App.  Dlv.  264,  87  N.  Y. 
Supp.  174. 
Where  a  servant  was  Injured  by  the  falling 
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of  a  staging  which  bad  been  properly  con- 
structed and  was  adequate  for  the  purposes  for 
which  It  was  Intended  and  had  been  used,  but 
fell  by  reason  of  the  negligence  of  a  fellow  serv- 
ant in  taking  It  down,  the  master  Is  not  liable. 
Lefarge  v.  Berlin  Mills  Co.  (1895)  68  N.  H. 
373,  44  Atl.  533. 

A  servant  cannot  recover  where  he  was  In- 
jured through  the  act  of  a  fellow  servant  In 
taking  down  a  trestle  as  a  whole,  Instead  of 
separating  It  and  taking  It  down  in  sections. 
Cogaa  v.  Burnham  (1900)  175  Mas*.  391,  5ft 
N.  E.  585. 

No  recovery  can  be  had  against  an  employer 
for  an  Injury  to  an  employee  caused  by  the  sud- 
den fall  of  a  frozen  crust  of  ground  on  che  em- 
ployee while  undermining  the  same,  where  the 
negligence,  if  any,  in  causing  the  crust  to  fall 
without  warning  was  not  that  of  the  superin- 
tendent, but  that  of  certain  fellow  servants  who 
were  driving  wedges  Into  the  bank  above.  Gor- 
man v.  Woodbury  (1899)  178  Mass.  180,  58  N. 
E.  373. 

An  employer  Is  not  liable  for  the  negligence 
of  a  foreman  In  prematurely  directing  his  sub- 
ordinates to  let  go  a  telephone  pole  which  was 
being  taken  down.  Morgridge  v.  Providence 
Teleph.  Co,  (1898)  20  R.  1.  386,  39  Atl.  328. 

A  laborer  ordered  to  hold  a  bent  fish  plate 
In  a  certain  position  while  the  foreman  en- 
deavored to  straighten  It  with  a  hammer  cannot 
recover  If  he  is  injured  through  his  compliance 
with  the  order.  Lagrone  v.  Mobile  «0.  B.  Co. 
(1890)  67  Miss.  502,  7  So.  551. 

A  direction  to  put  powder  into  a  bole  without 
waiting  a  sufficient  time  for  the  hole  to  cool 
after  giant  powder  had  been  exploded  there  ia 
not  deemed  to  have  been  given  by  a  vice  prin- 
cipal. Mast  v.  Kern  (1898)  34  Or.  247,  54  Pac* 
950. 

4 

c  Disposition  of  the  force  of  employee*  avail- 
able for  the  work  in  hand.  \ 

One  special  application  of  the  general  prin- 
ciple embodied  in  the  cases  cited  In  the  last 
subdivision  Is  observable  In  the  rule  that  wher- 
ever the  master  has  employed  an  adequate  force 
of  servants  of  a  sufficient  degree  -of  skill  and 
capacity,  and  furnished  them  with  all  the  means 
which  are  essential  for  a  proper  discharge  of 
their  several  duties,  and  tbe  circumstances  are 
such  that  the  same  number  of  men  and  the  same 
degree  of  care  are  not  always  required,  be  Is 
justified  in  leaving  to  them  the  exercise  of  their 
own  discretion  and  judgment  In  the  disposition 
and  distribution  of  the  force  available. 

No  negligence  can  be  Imputed  to  a  railway 
company  for  an  omission  to  make  regulations 
as  to  the  number  of  brakemen  to  bo  sent  on 
a  train  of  detached  cars  when  on  Its  way  to  the 
repair  track,  and  In  what  positions  they  should 
be  placed.  Hence,  an  accident  due  to  the  fact 
that  there  were  too  few  brakemen  on  a  par- 
ticular train,  and  none  at  the  rear  end,  will  be 
held  to  be  attributable,  not  to  the  negligence 
of  the  company,  but  to  that  of  one  or  other 
of  the  employees  engaged  in  distributing  the 
cars.  Besei  v.  New  York  C.  ft  H.  R.  R.Co.  (1877) 
70  N.  Y.  171  (car  repairer  Injured). 

A  railway  company  Is  not  liable  for  the  neg- 
ligence of  the  foreman  of  a  drill  crew  in  send- 
ing a  detached  car  along  a  track  where  other 
cars  are  being  coupled,  without  stationing  a 
brakeman  upon  It  to  control  Its  movements.  Cen- 
tral R.  Co.  v.  Keegan  (1895)  160  TJ.  S.  259,  40 
L.  ed.  418,  16  Sup.  Ct.  Rep.  269. 

In  Hussey  v.  Coger  (18S9)  112  N.  Y.  614,  3 
L.  R.  A.  559,  20  N.  E.  556,  where  the  plaintiff 
was  injured  through  the  negligence  of  some  of 
his  fellow  servants,  the  court  reasoned  thus: 
"It  was  no  part  of  tbe  duty  of  the  master  to  re- 
move hatches,  or  direct  the  particular  mode  of 


118 


California  Supbeme  Cociit. 


Aug., 


doing  so,  any  more  than  to  direct  workmen  In 
the  use  of  the  tools  with  which  they  performed 
their  work.  There  were  customary  and  estab- 
lished modes  of  performing  such  services,  and 
each  employee  was  expected  to  do  his  work  In 
the  manner  and  style  to  which  he  was  accus- 
tomed, without  special  directions  In  respect 
thereto.  It  was  entirely  immaterial  whether 
the  superintendent  undertook  to  perform  the 
work  of  removing  hatches,  or  ordered  It  to  be 
done  by  others ;  he  was.  In  either  case,  engaged 
In  performing  the  duty  of  a  workman.  The 
master  had  furnished  abundant  help  to  do  the 
work,  and  had  done  all  that  was  required  of  him, 
and  it  was  the  fault  of  the  servants  that  a  suf- 
ficient number  did  not  co-operate  to  perform  it 
safely,  or  do  it  in  the  manner .  prescribed  by 
custom." 

d.  Assigning  servants  tb  work  for  which  they 

are  unfitted. 

It  has  been  held  that  there  can  be  no  recovery 
for  negligence  of  this  description  in  cases  where 
the  unfitness  was  the  cause  of  injury  to  the  un- 
fit person  himself. 

Where  the  act  alleged  to  have  directly  re- 
sulted in  injury  was  that  of  a  fellow  servant  In 
requiring  the  plaintiff  to  lift  beyond  his  strength, 
no  breach  of  the  master's  duty  to  supply  a  safe 
place  of  work  or  safe  instrumentalities  Is  In- 
volved. The  Issue  presented  is  merely  one  of 
the  manner  In  which  a  servant  employed  a  prop- 
er Instrument  of  work.  Robertson  v.  Chicago 
*  E.  R.  Co.  (1896)  146  Ind.  486,  45  N.  E.  655. 

Nor  can  there  be  recovery  where  the  negli- 
gence with  which  it  Is  sought  to  charge  the 
Blaster  consisted  in  allowing  the  unfit  person 
whose  acts  were  the  direct  cause  of  the  Injury 
to  undertake  duties  which  he  was  Incapable  of 
performing  properly. 

A  railway  company  is  not  liable  for  an  injury 
to  a  brakeman  caused  by  the  negligence  of  the 
engineer  in  placing  his  unskilled  fireman  tem- 
porarily in  the  performance  of  his  duties  in 
handling  the  engine.  South  Florida  R.  Co.  v. 
Price  (1893)  32  Fla.  46,  13  So.  638;  Parrlah 
T.  Pensacola  A  A.  B.  Co.  (1891)  28  Fla.  251, 
9  So.  696;  Houston  A  T.  C.  R.  Co.  v.  Myers 
<1881)  05  Tex.  110. 

It  Is  clear,  however,  that  nonliability  cannot. 
In  cases  of  the  latter  class,  be  predicated  except 
where  the  change  of  functions  was  allowed  with- 
out any  authority,  express  or  implied,  from  the 
master.  The  decisions  cited  In  III.  h,  supra, 
with  regard  to  such  negligence,  show  that,  if 
the  change  was  made  by  an  official  who  had  the 
power  to  make  it,  the  circumstances  are  con- 
trolled by  the  doctrine  that  the  duty  to  employ 
competent  servants  is  nondelegable. 

e.  Negligence  in  tending  servants  into  abnor- 
mally dangerous  places  without  warning. 

See,  however,  III.  o,  supra. 

Several  decisions  embody  the  principle  that 
an  employee  who,  In  the  exercise  of  superin- 
tendence, sends  a  subordinate  to  perform  his 
duties  in  a  place  where  he  will  be  exposed  to  a 
specific  peril  due  to  conditions  which  have 
arisen  In  carrying  out  the  executive  details  of 
the  work,  acts  as  a  mere  fellow  servant  of 
such  subordinate  in  giving  the  order  without 
warning  him  of  the  existence  of  the  peril.  The 
leading  case  on  this  point  Is  Cullen  v.  Norton 
(1891)  126  N.  Y.  1,  26  N.  B.  905.  There  the 
plaintiff's  decedent  was  employed  by  defendant 
as  a  laborer  In  his  cement  quarry,  and  was  en- 
gaged In  drilling  rock  for  blasting  purposes  un- 
der the  defendant's  foreman.  Prior  to  the  ac- 
cident, eleven  holes  had  been  drilled  in  a  piece 
of  rock,  and  charged  and  fired,  but  only  ten  of 
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them  exploded.  The  foreman  examined  the  an- 
exploded  bole  and  found  the  fuse  unconsumed, 
bnt  failed  to  remove  it.  The  next  morning 
he  directed  two  of  the  workmen  to  drill  holes 
In  the  rock,  within  2  feet  of  the  undischarged 
hole,  and  at  the  same  time  ordered  the  deceased 
to  drill  20  or  30  feet  beiow.  The  exposed  fuse 
shortly  after  in  some  way  Ignited  the  charge, 
which  exploded  and  threw  a  mass  of  rock  on 
the  deceased.  Upon  these  facts  the  trial  judge 
dismissed  the  complaint.  This  judgment  was 
reversed  by  the  supreme  court  ([1889]  52  Hun, 
9,  4  N.  Y.  Supp.  774)  on  the  ground  that  the 
foreman  was  the  representative  of  the  employer 
In  regard  to  furnishing  the  plaintiff  with  a  safe 
place  to  work.  At  the  second  trial  the  plaintiff 
had  a  verdict,  and  the  judgment  therein  was  af- 
firmed by  the  supreme  court  ([1890f  29  N.  Y.  8. 
R.  700,  9  N.  Y.  Supp.  174)  on  a  theory  of  the 
evidence  thus  explained  by  Landon,  J. :  "The 
rule  requiring  the  master  to  protect  his  servant 
from  the  known  and  inherent  dangers  of  the 
situation  Includes  those  reasonably  to  be  ap- 
prehended. Because  the  carelessness  of  fel- 
low servants  in  such  a  situation  is  not 
to  be  reasonably  apprehended,  the  master 
may  escape  the  consequences  arising  from  that 
peril.  But  if  it  was  reasonable  to  apprehend 
a  premature  explosion  from  some  other  cause, 
then  the  master's  care  and  prudence  should  have 
protected  the  Intestate  from  it ;  the  foreman  was 
his  only  representative  to  act  for  him,  and  the 
jury  have  found  that  he  not  only  failed  to  exer- 
cise that  care,  but  actually  did  with  respect  to 
the  Intestate  what  ordinary  care  should  have 
restrained  him  from  doing.  Leonard  v.  Collins) 
(1877)  70  N.  Y.  90.  It  may  be  conceded  that 
the  distinction  between  the  dangerous  nature 
of  the  employment  and  the  dangerous  nature 
of  the  place  of  employment  Is  not  always  clear- 
ly perceived.  We  .  .  .  hasard  the  illustra- 
tion: Suppose  the  place  Is  a  rock  In  a  mine, 
and  the  work  is  the  picking  out  of  explosive 
powder  from  the  hole  of  an  undischarged  blast 
In  the  rock.  The  place,  aside  from  the  nature 
of  this  particular  work.  Is  safe,  but  the  work  la 
unsafe  and  dangerous  in  the  extreme.  If  an 
explosion  results  from  the  work,  and  Injures  the 
servant,  the  injury  Is  plainly  attributable  to 
the  work,  and  not  to  the  place.  But  suppose, 
while  engaged  in  this  dangerous  work,  an  over- 
hanging rock,  gradually  becoming  loosened,  now 
falls  upon  the  servant  and  kills  him,  his  death 
Is  attributable  to  the  place,  and  the  Inquiry 
would  be  pertinent  whether  his  master  was  neg- 
ligent In  assigning  him  to  such  a  place.  Again, 
suppose  the  workman  is  extracting  the  powder 
from  the  blast,  as  In  the  first  supposition,  and 
the  danger  Is  incident  only  to  the  nature  of  his 
work,  and  the  master,  with  knowledge  of  the 
situation,  directs  a  second  workman  to  drill  a 
new  hole  In  the  same  rock  near  to  the  one  upon 
which  the  first  workman  is  employed.  Clearly, 
with  respect  to  the  second  workman,  the  place 
Is  a  dangerous  one,  wholly  Irrespective  of  his 
own  employment.  As  is  repeated  In  Hussey  v. 
Coger  (1889)  112  N.  Y.  614,  8  L.  R.  A.  559, 
20  N.  E.  556,  the  master  owes  the  duty  to  his 
servants  to  furnish  a  safe  and  proper  place  In 
which  to  prosecute  his  work,  and  to  exercise  care 
and  prudence  In  the  protection  of  his  servants 
from  the  known  and  inherent  dangers  of  the 
situation."  In  the  court  of  appeals  ( [18911  126 
N.  Y.  1,  26  N.  B.  905)  the  judgment  was  re- 
versed, on  the  ground  that  the  "master  furnished 
the  mine  as  a  place  for  labor,  and  It  was  solely 
on  account  of  the  manner  in  which  the  foreman, 
a  fellow  servant,  performed  the  work,  or  di- 
rected It,  that  the  accident  happened,  and  hap- 
pened in  the  course  of  the  performance  of  the 
very  kind  and  character  of  work  which  the 
plaintiff's  intestate  took  the  risk  of  by  accepting 
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-employment."  The  following  extract  from  the 
•opinion  shows  that  the  different  conclusions  ar- 
rived at  by  the  two  courts  were  due  to  the  fact 
that  the  effect  of  the  evidence  was  viewed  by 
-each  of  them  from  essentially  different  stand- 
points :  "If  Doran  acted  as  master,  the  defend- 
ant la  liable,  while,  if  he  acted  In  his  capacity 
as  an  employee,  and  not  as  a  representative  of 
the  master,  his  negligence  does  not  rest  upon  the 
master.  The  quarry  was  the. place  where  the 
work  was  to  go  on,  and  the  master  was  bound 
to  make  It  a  reasonably  safe  place  for  such  work, 
considering  its  character  and  the  necessarily 
•dangerous  nature  of  the  work  Itself.  For  the 
manner  in  which  the  persona  employed  In  the 
quarry  should  themselves  perform  their  work 
the  master  was  not  liable.  It  is  not  claimed 
that  the  master  did  not  furnish  a  proper  place 
to  work  In'  the  first  instance ;  that  Is,  when  the 
-deceased  was  employed,  the  quarry  was  as  safe 
as  any  quarry  is  where  frequent,  busts  are  be- 
ing fired  off.  But  the  manner  of  the  perfoim- 
<aace  of  each  of  the  various  details  of  the  work 
by  which,  as  a  whole,  It  was  to  be  conducted, 
rested  necessarily  upon  the  Intelligence  and  care 
and  fidelity  of  the  servants  to  whom  these  duties 
were  intrusted.  It  can't  be  that  every  time  a 
Mast  was  exploded,  and  the  men  came  back,  the 
manner  of  their  distribution  for  work  was  a 
duty  of  the  master,  and  that  the  order  of  a 
foreman,  mistakenly  or  negligently  given,  must 
be  regarded  as  the  order  of  the  master  in  filling 
-a  duty  to  furnish  a  safe  place  to  work  In.  It 
is,  as  it  seems  to  me,  a  detail  of  the  working  or 
management  of  the  business,  the  risks  attend- 
ing which  have  been  assumed  by  the  party 
taking  employment." 

The  circuit  court  of  appeals  has  also  rendered 
a  similar  decision,,  holding  that  a  foreman  of 
-a  gang  of  men  engaged  In  constructing  a  sewer 
wider  the  supervision  of  general  superintendents 
is  not  a  special  vice  principal,  so  as  to  render 
the  city  liable  to  one  of  such  men  injured  in 
consequence  of  the  negligence  of  such  foreman 
•in  directing  such  man  to  reload  holes  drilled  for 
Masting,  without  telling  him  that  the  person 
who  loaded  them,  and  was  about  to  clean  them 
oat,  had  said  that  the  dynamite  In  one  of  them 
had  not  exploded.  Minneapolis  v.  Lundln  (1803) 
7  C.  C.  A.  344,  10  U.  8.  App.  245,  58  Fed.  525. 
The  court  reasoned  thus:  *'The  duty  of  the 
master  to  furnish  a  safe  place  for  the  perform- 
ance of  work  does  not  require  It  to  keep  that 
place  safe  under  the  constantly  changing  condi- 
tions which  the  performance  of  such  a  work  as 
the  construction  of  a  sewer  necessitates.  The 
city  furnished  a  street  in  which  it  was  safe  to 
construct  a  sewer.  The  comparative  safety  of 
the  place  where  each  man  worked  was  neces- 
sarily constantly  varied  by  the  progress  of  the 
work,  and  the  duty  of  the  master  did  not  extend 
Co  keeping  every  place  where  each  workman 
labored  safe  at  every  moment  of  Its  progress. 
It  was  the  duty  of  each  workman  to  use  rea- 
sonable care  to  so  render  his  service  that  the 
place  in  which  he  and  his  fellow  servants  were 
required  to  labor  should  continue  to  be  rea- 
sonably safe.  It  was  the  duty  of  the  foreman 
to  so  direct  the  work  of  excavating,  of  laying 
the  pipe,  and  of  filling  the  trench  that  It  would 
•continue  to  be  reasonably  safe  for  every  man 
in  his  crew  to  render  the  service  assigned  to 
him.  But  these  were  personal  duties  Imposed 
upon  the  workmen  and  the  foreman  by  their 
employment  In  the  common  service,  and  not  by 
the  delegation  to  them  *of  the  performance  of 
any  absolute  duty  of  the  master.  The  street 
originally  furnished  by  the  city  was  safe.  The 
trench  in  which  the  rock  was  to  be  blasted  was 
originally  safe  for  the  blasting  of  rock.  If  the 
safe  place  originally  furnished  by  the  city  be- 
came unsafe  in  the  progress  of  the  work,  it 
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was  rendered  so,  not  by  any  negligence  of  the 
city  or  its  superintendent  In  furnishing  it,  but 
by  the  acts  or  negligence  of  the  foreman  and 
his  workmen  in  discharging  the  duties  imposed 
upon  them  by  their  common  employment,  and 
for  these  acts  and  this  negligence  the  city  was 
not  responsible." 

A  master  who  provided  a  skilful  foreman  and 
competent  fellow  workman,  with  necessary  and 
proper  appliances  and  tools  for  the  removal  of 
fragments  of  stone  after  a  blast,  Is  not  liable 
for  Injuries  sustained  by  an  employee  because 
the  foreman  omitted  to  give  him  notice  to  pry 
off  the  piece  of  rock  that  fell  and  hit  him.  In- 
stead of  going  to  work  directly  under  it.  Perry 
v.  Rogers  (1808)  157  N.  T.  261,  51  N.  E.  1021, 
Reversing  (1895)  91  Hun,  243,  86  N.  Y.  Supp. 
208. 

The  fact  that  a  master  personally  directed  a 
servant  to  go  to  work  with  a  gang  who  cleared 
up  at  night  the  dtbrU  caused  by  blasting  In 
the  daytime  will  not  enable  the  servant  to  re- 
cover for  injuries  occasioned  by  the  fall  of  a 
rock  loosened  by  such  biasing,  where  competent 
workmen,  a  skilled  foreman,  and  safe  appliances 
were  furnished.  Capasso  v.  Woolfolk  (1900) 
163  N.  Y.  472,  57  N.  B.  760,  Reversing  (1898) 
25  App.  Dlv.  234,  49  N.  Y.  Supp.  409 ;  (Perry 
v.  Rogers  [1898]  157  N.  Y.  251,  51  N.  B.  1021, 
$upra,  .was  followed). 

In  like  manner,  the  negligence  of  a  foreman 
in  directing  a  common  laborer  employed  to  drill 
holes  for  blasting  to  draw  an  unexploded  charge, 
without  warning  him  as  to  the  kind  of  explosive 
used,  or  instructing  him  in  the  way  of  handling 
it,  is  that  of  a  fellow  servant  merely.  Vltto 
v.  Farley  (1895)  15  Misc.  153,  36  N.  Y.  Supp. 
1105.  The  decision  was  based  on  the  ground 
that  the  direction  related  to  a  mere  "detail  of 
the  work  intrusted  to  the  judgment  and  discre- 
tion of  the  foreman,"  and  that  the  "method  to 
be  employed  was  left  entirely  to  the  foreman." 

It  Is  often  quite  difficult -to  decide  whether 
cases  of  this  type  should  be  referred  to  the 
principle  illustrated  by  the  above  decisions,  or 
to  the  principle  that  the  duty  of  instruction  Is 
nondelegable.  A  very  slight  change  in  the 
standpoint  from  which  the  evidence  is  consid- 
ered will  suffice  to  throw  the  facts  on  one  side 
or  the  other  of  the  line.  In  a  very  close  case  it 
was  held  by  a  divided  court  that  an  employee 
owning  a  coal  dock,  the  structures  and  ma- 
chinery upon  which  are  undergoing  repairs  and 
rebuilding,  made  necessary  by  a  storm,  is  not 
guilty  of  negligence  In  failing  to  warn  a  new 
and  Inexperienced  employee,  at  work  upon  a 
chute,  of  the  presence  in  such  chute  of  the  slack 
of  a  cable  attached  to  the  machinery  of  the 
dock,  and  of  the  danger  of  its  suddenly  lifting 
by  the  starting  of  the  machinery,  where  the  ma- 
chinery Is  not  in  regular  operation,  and  such 
lifting  of  the  cable  Is  not  one  of  the  Incidents  of 
such  operation,  regularly  or  occasionally  oc- 
curring, but  arises  from  the  engineer's  adjust- 
ing the  cable  upon  the  drums  and  leaving  It  for 
a  time  lying  In  the  chute,  and  plaintiff's  posi- 
tion is  safe  until  the  starting  of  the  engine,  and 
the  employer  has  no  notice  of  the  presence  of 
the  cable  In  the  chute,  and  cannot  reasonably 
anticipate  It. — especially  where  such  employee 
Is  not  ordered  to  take  a  position  over  the 
chute.  Porter  v.  Silver  Creek  &  M.  Coal  Co. 
(1893)  84  Wis.  418,  54  N.  W.  1019.  The  ma- 
jority of  the  court  i-easoned  thus :  "In  the 
course  of  the  engineers  work  the  cable  was  for 
a  time  lying  In  the  rhute.  He  started  the  en- 
gine and  drew  It  up,  and  thus  made  the  plain- 
tiff's position  over  .the  chute  dangerous,  while  a 
moment  before  it  was  entirely  safe.  The  cable 
was  never  in  the  coal  chute  in  the  ordinary 
course  of  the  business,  but  was  always  far  abjve 
the  chute.     No  official  or  superintending  officer 
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of  the  company  knew  of  the  feet  that  the  cable 
was  in  the  chute,  or  waa  liable  to  be  there,  or 
ordered  it  put  there.  It  waa  out  of  the  usual 
course  of  business,  and  could  not  reasonably 
be  anticipated.  Nor  was  toe  plaintiff  directed 
to  take  the  position  which  he  did  over  the  chute. 
Certainly,  the  defendant  could  not  be  held  to  be 
obliged  to  warn  the  plaintiff  of  a  danger  which 
no  one  could  reasonably  anticipate."  Two 
judges  dissented  on  the  ground  that  the  master 
was  bound  to  know  that  the  machinery  might 
start  at  any  moment,  and  imperil  the  plaintiff. 
Compare  the  reasoning  of  the  supreme  court  in 
Cullen  v.  Norton  (1891)  126  N.  Y.  1,  26  N.  B. 
905,  as  quoted  supra. 

On  the  whole  this  seems  to  be  the  correct 
theory  of  the  evidence.  The  rule  as  to  details 
of  work  being  based  essentially  on  the  hypoth- 
esis of  an  assumption  of  the  risks  involved  In 
the  given  operations,  it  is  manifestly  a  prerequi- 
site to  its  application,  that  those  risks  should 
have  been  understood  by  the  injured  servant. 
If  it  Is  a  permissible  Inference  from  the  evidence 
that,  for  some  special  reason,  either  quoad  per' 
eonam  or  quoad  re$,  he  did  not  understand 
those  risks,  and  his  want  of  comprehension  was 
excusable,  it  is  difficult  to  admit  that  the  case  is 
not  one  in  which  the  jury  should  at  least  be 
called  upon  to  say  whether,  under  the  circum- 
stances, a  duty  of  instruction  should  be  predi- 
cated. The  objection  to  the  view  of  the  major- 
ity of  the  judges  is  that  the  consideration  main- 
ly relied  upon,  vfs.,  that  the  event  which  caused 
the  injury  was  not  one  which  the  master  had 
reason  to  anticipate  was  scarcely  one  which  a 
court  of  review  was,  under  the  circumstances, 
shown  by  the  record  warranted  In  making  the 
basis  Of  a  peremptory  Inference  of  fact.  If  there 
was  no  evidence,  or  Insufficient  evidence,  on  this 
point,  the' proper  course,  It  is  submitted,  would 
have  been  to  send  back  the  case  to  the  trial 
court  for  further  investigation. 

f.  Failing  tb  warn  servant*  as  to  danger*  aris- 
ing from  the  execution  of  the  details  of  the 
work. 

The  general  principle  that  the  master's  duty 
to  provide  a  safe  place  of  work  Is  not  deemed 
to  have  been  violated,  where  the  unsafety  Is 
caused  solely  by  the  acts  of  coservants  in  carry- 
ing out  the  details  of  the  work,  clearly  involves 
the  corollary  that  the  master  is  not  chargeable 
with  the  failure  of  those  servants  to  warn  each 
other  as  to  the  existence  of  dangerous  condi- 
tions which  have  already  supervened. 

A  railroad  company  is  not  liable  for  injuries 
to  a  brakeman,  caused  by  the  neglect  of  a  flag- 
man In  not  giving  due  notice  of  rails  torn  up 
for  repairs.  Cooper  v.  Milwaukee  &  P.  du  Ch. 
R.  Co.  (1869)  23  Wis.  668. 

The  roadmaster  of  a  railroad,  directing  the 
work  of  tearing  down  a  bridge,  Is  not  the  vice 
principal  of  the  employer  to  the  extent  that  his 
omission  to  give  a  particular  warning  of  a  de- 
tail thereof  which  portends  danger  would  ren- 
der the  master  liable  for  his  omissions  In  that 
respect.  O'Nell  v.  Great  Northern  R.  Co. 
(1900)  80  Minn.  27,  51  L.  R.  A.  532,  82  N.  W. 
10S6  (plaintiff  caught  by  a  bolt  which  bad  not 
been  drawn  from  a  stringer  of  a  trestle  which  he 
was  helping  to  remove). 

An  employer  is  not  liable  for  the  death  of  an 
employee,  caused  by  the  blowing  off  of  a  door 
of  a  blast  stove  while  he  was  engaged  in  tight- 
ening a  nut  on  it,  where  there  was  no  danger 
in  working  at  the  door  unless  the  blast  was  on, 
and  of  that  fact  he  was  Ignorant,  solely  through 
the  neglect  of  his  coemployee,  under  whose  di- 
rection be  was  working.  Dahlke  v.  Illinois 
8teel  Co.  (1808)  100  Wis.  431,  76  N.  W.  362. 

Similarly,  all  the  authorities,  with  the  ex- 
ception of  the  single  New  Jersey  case  cited  in 
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Til.  p,  supra,  seem  to  be  agreed  that  a  master- 
Is  not  liable  for  the  negligence  of  a  servant  in- 
falling  to  notify  a  coemployee  of  the  approach* 
of  a  transitory  peril  which,  as  the  work  pro- 
gresses, will  render  the  environment  unsafe  for 
a  brief  period,  but  which  may  easily  be  avoided) 
if  due  warning  is  given.  In  some  of  the  case* 
illustrating  this  principle  the  breach  of  duty- 
was  committed  by  failing  to  notify  the  Injured 
servant  himself  that  his  safety  was  imperiled) 
by  the  particular  peril  In  question. 

The  negligence  of  a  section  foreman  in  fail- 
hag  to  note  an  approaching  train,  and  to  give- 
the  proper  warning,  so  that  a  hand  car  may  be- 
taken from  the  track,  is  not  the  omission  of  ay 
duty  which  the  railroad  company  owes,  as  mas- 
ter, to  one  of  the  gang.     Martin  v.  Atchison,  T. 
ft  S.  K.  R.  Co.  (1897)  166  U.  S.  399,  41  L.  ed. 
1051,  17  Sup.  Ct.  Rep.  603.     "We  do  not  per- 
ceive," said  the  court,  "that  the  doctrine  as  to> 
the  duty  of  the  master  to  furnish  a  safe  place 
for  the  servant  to  work  in  has  the  slightest 
application  to  the  facts  of  this  case.    There  la- 
no  Intimation  in  the  evidence,  nor  is  any  claim* 
made,  that  the  hand  car  upon  which  the  plain- 
tiff was  riding  was  not  properly  equipped  and) 
in  good  repair,  and  In  every  way  fit  for  the  pur- 
pose for  which  it  was  used.     It  was  a  perfectly 
safe  and  proper  means  of  transit  in  and  of 
itself  from  the  station  at  Albuquerque  to  the* 
point  where  the  plaintiff  was  going  to  work. 
.     .     .     If  the  car  were  rendered  unsafe,  it  was 
not  by  reason  of  any  lack  of  diligence  on  t he- 
part  of  the  defendant  in  providing  a  proper  car, 
but  the  danger  arose  simply  because  a  fellow- 
servant  of  the  plaintiff  failed  to  discharge  hie- 
own  duty  in  watching  for  the  approach  of  •> 
train  from  the  south.** 

A  trainmaster,  who  orders  cars  to  be  taken- 
out  of  a  train  without  notice  to  a  brakeman 
engaged  In  making  a  coupling  acts  as  a  fellow 
servant  of  such  brakeman.  Martin  v.  Chicago- 
ft  A.  R.  Co.  (1895)  65  Fed.  384. 

The  duty  of  warning  servants  that  a  blast 
is  about  to  be  fired  In  a  quarry  does  not  belong- 
to  the  nondelegable  class.  Donovan  v.  Ferris* 
(1900)  128  Cal.  48,  60  Pac.  519;  Gallagher  v. 
McMullln  (1898)  25  App.  Div.  571,  49  N.  T. 
Supp.  734  (warning  not  given  in  time). 

There  can  be  no  recovery,  where  an  engineer,, 
without  warning,  moved  cars  again  after  they 
bad  come  to  a  stop  against  another  car  to  which 
a  brakeman  was  about  to  couple  tbem.  Long- 
v.  Coronado  R.  Co.  (1892)  96  Cal.  269,  31  Pac. 
170. 

The  negligence  of  an  employee  Intrusted  with* 
tbe  duty  of  warning  other  employees  of  the- 
starting  of  machinery  Is  not  imputed  to  the  em- 
ployer. Portance  v.  Lehigh  Valley  Coal  Co. 
(1899)  101  Wis.  574,  77  N.  W.  875;  New  Pitts- 
burgh Coal  ft  Coke  Co.  v.  Peterson  (1896)  14 
Ind.  App.  634,  43  N.  E.  270 ;  Cole  Bros.  v.  Wood) 
(1894)  11  Ind.  App.  60,  36  N.  E.  1074. 

One   under  whose  direction  a   carpenter   ts- 
working  upon  a  ladder  in  front  of  a  car  stable, 
who  promises  to  remain  at  the  foot  of  the  lad- 
der to  give  the  workman  notice  whenever  It  is- 
necessary  to  remove  the  ladder  In  order  to  per- 
mit the  cars  or  a  cart  to  pass  In  or  out  of  the 
stable,  does  not  represent  the  master.     Byrne* 
v.  Brooklyn  Heights  R.  Co.  (1899)  36  App.  Div. 
355,  55  N.  Y.  Supp.  269. 

Where  a  servant  undertakes  the  work  of  put- 
ting damaged  cars  on  a  certain  track  In  a  yard, 
the  receipt  of  insufficient  notice  as  to  the  pre- 
cise defect  In  some  particular  car  which  he  has 
to  handle  is  to  be  treated  as  the  neglect  of  a  fel- 
low servant,  and  the  risk  must  fall  within  the 
ordinary  rule  Inasmuch  as  It  Is  an  Incident  of 
the  service  which  was  entered  upon,  that  broken 
cars  might  be  put  in  the  wrong  place  in  the 
yard,  and  insufficient  notice  of  the  defects  In 
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them  might  b«  given.  Such  an  omission  of  no- 
tice relates  to  matters  of  detail,  and  Is  one 
which  cannot  be  given  In  advance.  It  Is  there- 
fore not  like  an  omission  to  give  instructions  to 
an  inexperienced  hand  as  to  the  general  danger 
to  which  his  work  will  expose  him.  Yeaton  v. 
Boston  &  L.  R.  Corp.  (1883)  135  Mass.  418. 

Trainmen  engaged  In  switching  cars  act  as 
fellow  servants  in  failing  to  give  notice  to  a 
car  repairer  at  work  on  one  of  the  tracks  of 
their  approach.  Texas  &  P.  R.  Co.  v.  Campbell 
(1S94;  Tex.  Civ.  App.)  39  S.  W.  1104. 

A  railroad  company  which  has  provided 
watchmen  to  guard  a  car  repairer  from  danger 
while  at  work  Is  not  liable  to  him  for  an  In- 
jury resulting  from  their  failure  to  warn  him 
of  an  approaching  train.  Luebke  v.  Chicago. 
M.  ft  St.  P.  R.  Co.  (1885)  63  Wis.  01,  53  Am. 
Rep.  26e,  23  N.  W.  136  (on  the  first  appeal — 
[1883;  59  Wis.  127,  17  N.  W.  870],— the 
judgment  of  the  lower  court  had  been  reversed 
on  the  ground  that  it  had  not  been  shown  that 
the  company  bad  performed  Its  duty  of  furnish- 
ing a  watchman)  ;  Rex  v.  Pullman's  Palace  Car 
Co.  (1897)  2  Marv.  (Del.)  337,  43  Atl.  246. 
In  the  latter  case,  the  court  said,  In  the  course 
of  an  oral  charge:  "The  giving  of  notice  of 
the  approach  of  danger  where  it  does  not  enter 
Into  the  creation  of,  or  the  maintenance  of,  a 
safe  place,  is  not  necessarily  a  primary  duty 
of  the  master,  but  a  secondary  duty,  so  to  speak, 
which  may  be  delegated  to  competent  fellow 
servants  under  proper  rules.  Notice  Is  some- 
times an  Incident  to  the  safety  of  the  place ; 
a  matter  of  executive  detail,  which  ordinarily 
must,  of  necessity,  In  operating  large  establish- 
ments, be  intrusted  to  some  independent  human 
will  other  than  that  of  the  master ;  upon  the 
faithfulness  of  which  will.  In  the  performance 
of  duty  It  Is  reasonable  to  rely." 

The  negligence  of  a  motorman  in  disobeying 
a  rale  of  the  company  requiring  those  in  charge 
of  Its  cars  to  give  timely  warning  of  their  ap- 
proach to  a  track  crew  Is  not  chargeable  to  the 
company  as  a  violation  of  its  duty  to  use  rea- 
sonable care  to  provide  a  safe  place  for  the 
trackman  to  do  his  work.  Lundquist  v.  Du- 
hith  Street  R.  Co.  (1896)  65  Minn.  3S7,  67  N. 
W.  1006. 

The  failure  of  a  hatchtender  to  discharge  his 
duty  of  giving  warning  to  the  servants  In  the 
bold  below,  that  a  bale  is  about  to  be  thrown 
down.  Is  not  negligence  which  Is  Imputable  to 
the  shipowner.  Ocean  8.  8.  Co.  v.  Cheeney 
(1890)  86  Ga.  278,  12  8.  B.  351. 

The  tellure  of  an  employee  to  perform  his 
duty  of  giving  due  warning  that  a  piece  of  tim- 
ber has  been  placed  in  the  chute  which  conveys 
It  to  a  ship  is  the  negligence  of  a  mere  fellow 
servant  of  the  workmen  on  board.  Hermann  v. 
Port  Blakely  MM  Co.  (1896)  71  Fed.  853. 

A  contractor  engaged  In  the  business  of  alter- 
ing and  repairing  vessels  is  not  liable  for  the 
failure  of  his  superintendent  to  warn  the  men 
working  in  the  bold  that  a  hatch  is  about  to  be 
removed.  Hussey  v.  Coger  (1889)  112  N.  Y. 
614,  3LR.A.  559,  20  N.  B.  556  (hatch  escaped 
from  the  hands  of  the  workmen). 

The  negligence  of  the  superintendent  In  charge 
of  work  under  a  construction  contract  in  re- 
plying In  the  affirmative  to  the  question  of  an 
employee  who  was  throwing  down  blocks  from 
a  height  to  the  workmen  below,  whether  It  was 
clear  below,  resulting  In  an  injury  to  a  workman 
employed  below,  Is  not  chargeable  to  the  master. 
Donnelly  v.  San  Francisco  Bridge  Co.  (1897) 
117  Cal.  417,  49  Pac.  559. 

In  the  absence  of  an  express  agreement,  one 
employed  to  repair  an  elevator  Is  not  entitled  to 
warning  from  the  master  when  the  elevator  is 
about  to  start,  where  he  relies  upon  a  fellow 
servant,  whom  he  has  requested  to  give  sack 
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warning.  Mann  v.  O'Smllvan  (1899)  126  Cal. 
61,  58  Pac.  375. 

In  otber  cases  the  delinquency  consisted  es- 
sentially In  an  omission  to  convey  to  the  co- 
servant  whose  act  was  the  immediate  cause  of 
the  injury  such  information  as  would  have  en- 
abled him  to  avoid  inflicting  the  injury. 

The  omission  of  a  foreman  of  track  repairers 
to  set  a  lookout  is  not  negligence  which  can  be 
Imputed  to  the  company.  Duthie  v.  Caledonian 
R.  Co.   (1898)  25  Sc.  Seas.  4th  series,  934. 

A  railway  company  is  not  liable  for  the  fail- 
ure of  a  yard  foreman  to  place  a  signal  flag 
In  front  of  the  cars  upon  the  repair  track,  so 
as  to  prevent  any  other  train  from  coupling 
on  to  such  car  while  said  signal  was  displayed,, 
the  result  being  that  a  car  repairer  was  injured 
by  the  coupling  of  a  train.  Peterson  v.  Chicago 
ft  N.  W.  R.  Co.  (1887)  67  Mich.  102,  34  N.  W. 
260. 

That  the  failure  to  warn  servants  as  to 
transitory  dangers  is  regarded  as  official  negli- 
gence in  an  employee  who  is  a  vice  principal  by 
virtue  of  his  rank,  see  note  to  O'Nell  v.  Great 
Northern  R.  Co.  (1900;  Minn.)  51  L.  R.  A. 
592,  593. 

g.  Absence  from  the  post  of  duty. 

A  master  who  employs  a  sufficient  number  of 
servants  is  not  liable  for  an  Injury  to  an  em- 
ployee caused  by  the  temporary  absence  of  a  co- 
employee  from  a  post  of  duty  without  any 
fault  on  the  part  of  the  employer.  Reichel  v. 
New  York  C.  ft  H.  R.  R.  Co.  (1892)  130  N.  Y. 
682,  29  N.  E.  768. 

The  absence  of  a  brakeman  from  cars  shunted 
without  an  engine  Is  the  negligence  of  a  co- 
servant,  and  not  of  the  railroad  company,  where 
the  latter  has  employed  sufficient  and  competent 
brakemen  to  do  such  work,  and  they  are  present 
in  the  yard  at  the  time  of  the  accident.  Potter 
v.  New  York  C.  ft  H.  R.  R.  Co.  (1892)  136  N. 
Y.  77,  32  N.  B.  603.  The  court  distinguished 
Fllke  v.  Boston  ft  A.  R.  Co.  (1873)  53  N.  Y. 
549,  18  Am.  Rep.  545,  where  the  missing  brake- 
man  did  not  present  himself  for  duty  at  all, 
and  intimated  a  doubt  as  to  the  correctness  of 
Murphy  v.  New  York  C.  ft  H.  R.  R.  Co.  (1890> 
118  N.  Y.  527,  23  N.  E.  812. 

h.  Selecting  an  imperfect  appliance  from  the 

stock  available. 

Compare  cases  cited  in  V.  b,  supra. 

It  is  well  settled  that,  where  the  master  has 
provided  an  adequate  and  readily  accessible 
stock  of  suitable  appliances  In  good  condition 
from  which  to  make  a  selection,  and  the  imper- 
fection of  an  Instrumentality  selected  therefrom 
is,  or  ought  to  be,  apparent  to  the  servant  who 
selects  it,  the  master  cannot  be  held  responsible 
for  Injuries  which  are  sustained  by  the  use  of 
that  Instrumentality,  whether  the  sufferer  be 
the  servant  himself  who  makes  the  selection,  or 
a  coemployee. 

There  can  be  no  recovery  where  the  field 
superintendent  of  a  natural  gas  company,  whose 
duty  it  was  to  shut  In  and  test  wells,  was  In- 
jured by  an  explosion  due  to  his  selection  of 
a  valve  too  weak  to  bear  the  pressure.  Toohey 
v.  Equitable  Gas  Co.  (1897)  179  Pa.  437,  36 
Atl.  314. 

An  employer  Is  not  liable  for  an  injury  to  an 
employee  caused  by  the  breaking  of  a  plank 
while  putting  a  tank  In  position,  where  such 
plank  was  selected  by  the  employee  and  his  fore- 
man while  employed  in  the  same  service  with 
him.  Mahoney  v.  Vacuum  Oil  Co.  (1894)  76 
Hun,  579,  28  N.  Y.  Supp.  196. 

A  molder  working  by  the  day  In  a  foundry, 
frequently  called  upon  to  assist  In  pouring  heat- 
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«d  metal  Into  molds,  la  a  fellow  servant  of  an 
employee  who  made  the  molds,  and  cannot  re- 
cover for  Injuries  sustained  by  him  by  the  es- 
cape of  heated  metal,  due  to  the  use  of  an  Im- 
perfect flask  In  making  the  mold,  where  numer- 
ous flasks  were  provided,  and  the  employee  was 
not  required  to  use  an  imperfect  one.  Kehoe  v. 
Allen   (1802)  92  Mich.  464,  52  N.  W.  740. 

In  Cregan  v.  Mars  ton  (1891)  126  N.  Y.  568. 
27  N.  E.  952,  where  the  controversy  was  as  to 
whose  duty  It  was  to  observe  and  examine  the 
•condition  of  a  rope,  and  change  It  when  so  worn 
that  it  became  unsafe,  the  court  explained  Its 
position  as  follows:  "It  Is  conceded  that  the 
•defendants  kept  on  hand  and  ready  for  use  at 
any  moment  an  adequate  supply  of  these  falls, 
and  of  the  best  and  most  approved  character. 
.  If  one  was  wanted,  word  was  sent  to 
the  office,  and'tbe  uewfall  at  once  supplied,  for, 
use  at  the  dock.  Usually  the  engineer  or  his 
assistant  made  the  application,  but  anybody 
engaged  In  the  work  could  give  the  notice  and 
get  the  new  fall.  It  does  not  appear  that  any 
such  application  coming  from  any  of  the  work- 
men was  ever  unheeded  or  refused.  The  work- 
men, therefore,  were  left  In  a  position  of  per- 
fect safety  as  to  the  sufficiency  of  the  falls 
against  everything  save  their  own  negligence  or 
error  of  judgment.  The  rope  was  swinging  be- 
fore their  eyes,  and  would  disclose,  its  approach- 
ing weakness  on  the  surface  before  It  became 
rotten  or  pulpy  within,  and  they  were  able  to 
know  how  long  It  had  been  used,  and  so  whether 
prudence  required  it  to  be  changed.  They  were 
at  liberty,  and  knew  they  were  at  liberty,  to 
supplant  one  which  exhibited  marks  of  weakness 
with  another  both  new  and  sufficient,  from  the 
supply  kept  on  hand.  They  were  in  the  dally 
habit  of  observing  Its  condition,  and  It  was 
specially  the  custom  of  the  engineer  to  do  so. 
He  had  examined  It  a  day  or  two  before  the  ac- 
cident, and  deemed  It  safe."  On  this  state  of 
facts  it  was  held  out  that  the  negligence  of  the 
engineer,  if  it  existed,  was  not  that  of  the  mas- 
ter. 

In  Ling  v.  St.  Paul,  M.  &  M.  R.  Co.  (1S92) 
50  Minn.  160,  52  N.  W.  378.  the  court  thus  ex- 
plained Its  reasons  for  holding  that  a  master 
is  not  responsible  to  a  servant  for  the  act  of 
-a  fellow  servant-  in  negligently  selecting  from 
•a  number  of  those  available  an  iron  hook  which 
was  broken  and  unfit  for  use,  to  which  to  at- 
tach a  pulley  to  raise  a  heavy  weight  in  a  boiler 
shop :  "It  Is  very  apparent  from  the  case  that 
when,  for  this  or  like  purposes,  It  became  de- 
sirable or  necessary  for  the  boiler  makers  and 
their  assistants  to  resort  to  the  mechanical  aid 
of  a  pulley,  it  was  a  part  of  their  duty  to  con- 
sider where,  under  the  circumstances  relating  to 
Its  use,  they  would  fasten  or  anchor  the  pul- 
ley, and  the  means  by  which  they  would  do  It. 
To  Illustrate,  It  was  not  the  legal  duty  of  the 
■defendant  towards  these  mechanics,  as  their 
master,  to  direct  them  whether  to  make  their 
pulley  fast  to  the  crown  sheet  over  the  fire 
box,  or  to  use  a  timber  for  that  purpose,  or 
as  to  whether  they  should  use  a  hook,  of  one 
form  or  another,,  an  eye  bolt,  or  some  other 
means  of  making  it  fast  It  was  not  a  part  of 
the  absolute  duty  of  the  master  to  provide  the 
particular  simple  instrument  or  thing  which 
should  be  used  for  such  a  purpose.  That  was  a 
part  of  the  very  duty  which  the  mechanics  were 
-to  themselves  perform.  The  defendant  provided 
the  means  which  might  be  necessary  to  enable 
the  mechanics  to  do  what  was  thus  required  of 
them.  If  there  was  not  at  hand  such  a  thing 
as  might  be  necessary  to  fasten  the  pulley  In 
position  for  use,  they  could  have  It  made  by  the 
'blacksmith.  But  the  evidence  shows  conclusive- 
ly that  there  were  enough  hooks  lying  about 
the  shop  fit  for  this  purpose,  which  might  have 
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been  selected  and  used.  The  accident  occurred 
from  the  fact  that  whoever  procured  this  hook 
neglected  to  observe,  as  he  might  have  done, 
that  It  was  broken  and  unfit  for  use.  It  does 
not  appear  who  did  this.  There  is  no  reason  to 
presume,  even  as  a  matter  of  fact,  that  the 
foreman  did  it,  rather  than  the  boiler  maker 
Brennan,  or  one  of  his  helpers.  But,  while 
much  attention  is  given  to  this  matter  in  the 
argument  of  the  appellant,  we  deem  It  to  be  of 
no  consequence  whether  the  boiler  maker  or  the 
foreman  was  the  person  who  negligently  selected 
this  particular  hook  and  put  It  in  position  for 
use.  In  either  case  this  was  a  part,  a  mere 
detail,  of  the  work  which  these  mechanics  were 
employed  to  perform,  and,  whether  done  by  the 
foreman,  boiler  maker,  or  a  helper,  whatever 
negligence  there  may  have  been  in  selecting  the 
broken,  jioqk  was  .the  negligence  of  a  fellow  serv- 
ant, and  the  pfalnllflf  cannot*  recover  "from  this 
defendant." 

Recovery  has  been  also  denied  where  a  fellow 
servant  selected  the  following  articles :  A  rope 
(Prescott  v.  Ball  Engine  Co.  [1896]  176  Pa.  459, 
35  Atl.  224):  a  buggy  for  conveying  iron  (Be- 
mlsch  v.  Roberts  [1891]  143  Pa.  1,  21  Atl.  998 )  ; 
a  coupling  pin  that  was  too  short  (Thyng  v. 
Fitchburg  R.  Co.  [1892]  156  Mass.  13,  30  N.  E. 
169)  ;  a  defective  link  for  coupling  cars  (Young 
v.  Boston  &  M.  R.  Co.  [1897]  168  Mass.  219,  46 
N.  E.  624)  ;  a  defective  hammer  by  a  fellow 
servant  (Rawley  v.  Colllau  [1892]  90  Mich.  31, 
51  N.  W.  350)  ;  appliances  for  supporting  and 
steadying  a  heavy  Iron  structure  which  was 
being  hoisted  (Ludlow  v.  Groton  Bridge  &  Mfg. 
Co.  [1896]  11  App.  Dlv.  452,  42  N.  T.  Supp. 
343,  previous  proceedings  reported  in  [1895]  71 
N.  T.  8.  U.  510.  36  N.  T.  Supp.  452,  new  trial 
denied  in  [1896]  16  Misc.  222,  37  N.  Y.  Supp. 
595)  :  an  Imperfect  plank  upon  which  to  walk 
from  a  car  to  a  shed  into  which  it  la  being  un- 
loaded (Van  den  Heuvel  v.  National  Furnace 
Co.  [1803]  84  Wis.  636,  54  N.  W.  1016)  ;  por- 
tions of  a  derrick  employed  in  stone-setting. 
Harms  v.  Sullivan  (1878)  1  111.  App.  251. 

One  common  variety  of  negligent  selection 
consists  in  the  nse  of  an  Instrumentality  which 
Is  safe  and  adequate  for  the  purpose  which  was 
contemplated  by  ..the  master  .when  he  supplied 
It,  but  which  is  dangerous  or  inadequate  when 
used  for  the  work  to  which  It  was  actually  ap- 
plied. Carroll  v.  Western  U.  Teleg.  Co.  (1893) 
160  Mass.  152,  35  N.  E.  456 ;  Meehan  v.  Speirs 
Mfg.  Co.  (1899)  172  Mass.  375,  52  X.  E.  513; 
Durgln  v.  Munson  (1864)  9  Allen,  396,  85  Am. 
Dec.  770;  The  Persian  Monarch  (1893)  5  C.  C. 
A.  117,  14  U.  S.  App.  158,  55  Fed.  333,  Revers- 
ing (1892)  49  Fed.  669;  Maher  v.  Thropp 
(1896)  59  N.  J.  L.  186,  85  Atl.  1057. 

An  employer  who  furnishes  safe  and  suitable 
appliances  to  the  employee  with  which  to  do 
the  work  on  which  he  Is  engaged  Is  not  responsi- 
ble for  injuries  caused  by  defects  In  appliances 
substituted  by  a  fellow  servant  for  those  fur- 
nished by  the  employer.  Campbell  v.  New  Jer- 
sey Dry  Dock  &  Transp.  Co.  (1898)  61  N.  J.  L. 
382,  39  Atl.  658. 

The  selection  of  an  article  from  a  supply  of 
suitable  material  to  be  taken  away  and  used 
at  a  distance  has  been  held  to  be  distinguishable 
from  the  selection  of  such  an  article  from  ma- 
terials on  hand  at  the  place  of  work,  and  to  be 
done  In  the  performance  of  the  nondelegable 
duty  of  furnishing  appliances.  Thomas  v.  Ann 
Arbor  R.  Co.  (1897)  114  Mich.  59,  72  N.  W.  40. 

1.  Failing  to  use  the  instrumentalities  furnished 

by  the  master. 

Another  kind  of  dereliction  of  duty  which  Is 
regarded  as  characteristic  of  a  servant,  and  not 
of  the  master,  Is  that  which  consists  In  the 
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tailor*  of  a  fellow  servant  to  make  use  of  suit- 
able appliances  furnished  by  the  master  for  the 
work  In  band. 

A  master  who  provides  a  proper  apparatus 
to  prevent  a  tub  from  falling  back  Into  a  pit 
from  which  It  Is  to  be  hoisted  when  full  of 
•earth  Is  not  liable  for  an  injury  caused  by  the 
failure  ot  a  fellow  servant  to  use  that  appara- 
tus. Griffiths  v.  Gldlow  (1868)  3  Hurlst.  ft 
N.  948,  27  L.  J.  fixch.  N.  8.  404. 

A  brewer  cannot  be  held  culpable  on  the 
ground  that  he  did  not  furnish  proper  appli- 
ances, where  he  sent  his  men  to  a  customer's 
cellar  with  the  usual  apparatus  for  elevating 
barrels,  and  the  men,  finding  the  apparatus 
could  not  be  used  on  account  of  the  narrowness 
of  the  cellar,  proceeded  on  their  own  responsibility 
to  lift  the  barrels  without  It.  Rainsay  v.  Robin 
(1889)  16  8c.  Seas.  Caa  4th  series,  600. 

A  bridge  builder  is  not  liable  where  a  foreman 
of  a  bridge  gang  injures  a  subordinate  by  his 
failure  to  use  the  braces  furnished  for  enabling 
the  workmen  to  move  a  heavy  piece  of  the 
structure  with  greater  safety.  Ludlow  v.  Gro- 
ton  Bridge  ft  Mfg.  Co.  (1806)  11  App.  Div.  452, 
42  N.  T.  8upp.  348. 

A  servant  cannot  recover  for  personal  In- 
juries where  the  defect  complained  of  is  the 
want  of  a  gang  plank  at  the  side  door  of  a  car 
Into  which  he  was  helping  to  load  a  machine, 
when  It  Is  not  shown  that  a  suitable  gang  piank 
was  not  furnished.  Trimble  v.  Whltin  Mach. 
Works  (1808)  172  Mass.  150,  51  N.  B.  463. 

An  employer  Is  not  liable  for  an  Injury  caused 
fey  the  breaking  of  a  derrick  from  the  lack  of 
guy  ropes  to  prevent  swinging  of  the  article 
hoisted,  where  there  was  rope  on  the  premises 
which  might  have  been  used  as  guy  ropes,  but 
which  the  fellow  servants  of  the  injured  em- 
ployee neglected  to  use.  Clark  v.  Riter-Conley 
Co.  (1889)  89  App.  Div.  508,  57  N.  Y.  Supp. 
755. 

Under  the  Pennsylvania  statutes  of  1877  and 
1883,  which  merely  require  mine  owners  to  fur- 
suah  a  sutliclent  number  of  props  for  the  tun- 
nels, a  miner  cannot  recover  If  the  evidence 
shows  that  a  roof  which  fell  and  Injured  him 
would  not  have  fallen  If  a  single  prop  had  been 
put  In  by  the  "boss."  Reese  v.  Blddle  (1886) 
112  Pa.  72,  8  Atl.  813.  Compare  Hall  v.  John- 
son (1865)  8  Hurlst.  ft  C.  580,  84  L.  J.  Ezch. 
N.  S.  222,  11  Jur.  N.  8.  180,  11  L.  T.  N.  8.  770, 
13  Week.  Rep.  411,  where  a  miner  was  held  not 
to  be  entitled  to  recover  for  an  Injury  due  to  the 
negligence  of  an  underlooker  in  omitting  to  see 
that  the  roof  of  the  mine  was  propped  safely, 
though  here  the  point  of  view  was  not  quite 
the  same,  as  the  essence  of  the  decision  was  that 
the  delinquent  was  not  a  vice  principal  by  virtue 
"  of  his  rank. 

An  employer  Is  not  liable  for  an  Injury  to  a 
servant  caused  by  the  giving  way  of  a  belt 
fastener,  due  to  the  use  of  an  insufficient  num- 
her  of  fasteners  in  splicing  the  belt, '  where  it 
keeps  on  hand  a  large  quantity  of  such  fasteners, 
and  the  failure  to  use  a  sufficient  number  is  due 
to  the  negligence  of  his  coemployees.  Harley 
v.  Buffalo  Car  Mfg.  Co.  (1804)  142  N.  Y.  81, 
36  N.  B.  813. 

An  employer  who  acts  as  his  own  superintend- 
ent In  the  work  of  excavating  a  tunnel,  and  fur- 
nishes proper  appliances  for  securing  the  safety 
of  laborers  who  are  to  be  lowered  into  it  by  a 
shaft  leading  Into  It,  is  not  liable  for  an  in- 
jury caused  by  the  negligent  omission  of  one  of 
Jhis  subordinates  to  deliver  those  appliances  at 
the  mouth  of  the  shaft.  McAndrews  v.  Burns 
(1876)  80  N.  J.  L.  117.  See,  however,  VI.  f, 
1,  3,  infra. 

A  ship  owner  which  supplies,   and  has  on 
.hand,   fenders  and  a  gang  plank,   the  use  of 
which  will  render  sate  the  unloading  of  the  ship, 
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Is  not  liable  for  an  Injury  to  an  employee  caused 
by  the  failure  of  the  stevedore,  who  superin- 
tends the  unloading,  to  use  the  same.  Flynn  v. 
Maine  8.  8.  Co.  (1805)  14  Misc.  446,  85  N.  Y. 
Supp.  1031. 

A  railroad  employee  cannot  recover  against 
the  company  for  Injuries  caused  by  the  neglect 
of  the  engineer  or  fireman  in  failing  to  have 
sand  in  the  dome  of  the  engine,  on  the  ground 
of  the  company's  failure  to  provide  safe  ways 
and  appliances.  Illinois  C.  R.  Co.  v.  Jones 
(1804;  Miss.)    16  So.  300. 

The  failure  to  provide  a  headlight  renders 
a  railway  company  liable  to  an  employee  who 
suffers  Injury  through  such  failure;  but  It  is 
not  liable  to  the  person  Injured  for  the  failure 
of  the  men  on  the  engine  to  light  the  one  pro- 
vided- Collins  v.  St.  Paul  ft  8.  C.  R.  Co.  (1882) 
30  Minn.  31,  14  N.  W.  60. 

Negligence  cannot  be  imputed  to  an  employer 
on  account  of  the  absence  of  lights  from  the 
place  of  work  where  torches  are  furnished  which 
may  be  used  by  the  employees  if  they  so  desire. 
Kaare  v.  Troy  Steel  ft  I.  Co.  (1803)  130  N.  Y. 
360,  34  N.  E.  001. 

j.  Negligence  in  failing  to  discard  a  defective 
for  a  suitable  instrumentality. 

In  some  cases  of  the  class  reviewed  In  the  two 
preceding  subdivisions  the  evidence  Indicates  a 
breach  of  the  duty  to  discard  a  defective  appli- 
ance and  replace  it  by  a  sound  one,  as  well  as 
a  breach  of  the  duty  to  use  the  appliances  fur- 
nished. 

The  effect  of  considering  the  master's  respon- 
sibility from  this  standpoint  is  discussed  in  VII. 
d,  infra. 

k.  Using  instrumentalities  in  a  manner  not  con- 
templated nor  authorised  oy  the  master. 

A  master  who  has  furnished  sufficient  and 
suitable  Instrumentalities  Is  not  liable  for  the 
Injuries  which  one  servant  may  receive  from 
the  negligence  of  another  in  selecting  for  the 
performance  of  the  work  a  particular  instrumen- 
tality, which,  though  sufficient  In  Itself,  was  not 
adapted  to, the  purpose  for  which  it,  was  used. 

In  Carroll  v.  Western  U.  Teleg.  Co.  (1803) 
160  Mass.  152,  35  N.  E.  456,  holding  a  tele- 
graph company  not  to  be  liable  for  the  tall  of 
a  pole  upon  an  employee  engaged  In  raising  It, 
due  to  the  slipping  of  the  pole  upon  a  shovel 
with  pointed  end,  directed  by  the  foreman  to 
be  used  Instead  of  a  crutch,  which  had  broken, 
the  court  said:  "We  assume  that  the  shovel 
was  not  a  proper  tool  for  the  purpose,  but  It 
was  not  furnished  for  the  purpose  by  the  defend- 
ant. The  plaintiff,  as  we  understand,  contends 
that  his  party  was  reduced  to  using  It  by  the 
breaking  of  the  deadman  and  the  absence  of 
other  tools,  coupled  with  the  fact  that  the  pole 
was  to  be  raised  at  that  time,  and  thus  that  the 
defendant  was  responsible  for  the  situation. 
The  short  answer  is  that  there  Is  no  evidence 
that  the  defendant  did  not  furnish  a  sufficiency 
of  proper  tools  at  the  depot  from  which  those 
which  were  used  were  taken,  or  Within  con- 
venient reach,  and  that,  when  proper  appliances 
of  this  sort  are  furnished  by  the  employer  with- 
in convenient  reach  In  a  case  like  the  present, 
he  has  done  his  whole  duty,  and  Is  not  bound  to 
see  that  every  gang  of  workmen  take  as  many 
tools  as  the  event  may  show  to  have  been  de- 
sirable." 

A  steamship  Is  not  liable  for  Injuries  to  an 
experienced  stevedore  by  the  giving  way  of  the 
guy  rope  of  a  derrick  Improperly  used  by  such 
stevedore  and  his  coemployees  In  hauling  a  ves- 
sel alongside,  where  the  derrick  was  not  In- 
tended for  that  purpose.    The  Persian  Monarch 
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(1893)  0  C.  C.  A.  117,  14  U.  S.  App.  158,  55 
Fed.  333,  Reversing  (1892)  49  Fed.  660. 

An  employer  Is  not  liable  for  Injuries  to  a 
painter  in  his  employ  by  the  breaking  of  a  de- 
fective plank  which  his  foreman  has  placed  In 
position  and  directed  such  painter  to  pass  over 
for  the  purpose  of  removing  a  scaffold,  where 
the  plank  was  not  furnished  by  the  employer  for 
such  use.  Lutterworth  v.  Clarkson  (1893)  3 
Misc.  338,  22  N.  Y.  Supp.  714. 

To  this  head  may  be  referred  those  cases  in 
which  it  has  been  held  that  a  servant  who  is 
responsible  for  a  fellow  workman's  use  of  a 
temporary  makeshift  contrivance  during  the 
progress  of  the  work  does  not  represent  the  mas- 
ter as  regards  the  furnishing  of  that  con- 
trivance. 

An  experienced  carpenter,  who,  without  mak- 
ing any  examination,  stands  on  a  box  handed  to 
him  by  his  vice  principal,  who  to  his  knowledge 
had  made  no  examination  thereof,  assumes  the 
risk  of  the  box  not  being  strong  enough  to  bear 
his  weight.  Bon  tar  v.  Minneapolis  Internation- 
al Electric  Co.  (1897)  68  Minn.  18,  70  N.  W. 
796  ( the  second  ground  of  the  decision  was  the 
plaintiff's  full  comprehension  of  the  risk). 

A  foreman  knowing  of  the  existence  of  a  lad- 
der placed  upon  a  roof  as  a  temporary  contriv- 
ance for  a  special  purpose  Is  a  fellow  servant 
with  an  employee  whom  he  directs  to  assist  in 
going  upon  the  roof  to  adjust  a  collar  to  a  re- 
cently erected  smokestack.  Kiffln  v.  Wendt 
(1899)  39  App.  Dlv.  229,  57  N.  Y.  8upp.  109. 

An  employer  who  furnishes  a  supply  of  lad- 
ders from  which  employees  are  to  select  ladders 
to  be  used  in  painting  Is  not  liable  for  Injury 
to  an  employee  caused  by  the  breaking  of  the 
lower  of  two  ladders  spliced  together  by  the  em- 
ployees in  such  a  manner  that  the  foot  of  the 
ladder  had  to  be  placed  some  distance  from  the 
building,— especially  where  It  does  not  appear 
t!iat  the  ladder  which  broke  would  have  been  in- 
sufficient if  used  alone.  McKay  v.  Hand  (1897) 
168  Mass.  270,  47  N.  E.  104. 

The  result  Is  not  changed  by  the  fact  that  the 
Injured  servant  had  reason  to  believe  that  the 
defective  appliance  was  one  of  those  furnished 
by  the  master.  Guggenheim  Smelting  Co.  v. 
Flanlgan  (1898)  62  N.  J.  L.  854,  41  Atl.  814, 
42  Atl.  145. 

It  will  be  observed  that  the  evidence  in  these 
cases  brings  us  very  close  to  that  which  Is  the 
subject  of  consideration  In  VI.  infra.  The  facts 
In  this  class  of  cases  are  also  susceptible  of  be- 
ing sometimes  viewed  from  the  standpoint  of  the 
plaintiff's  contributory  negligence,  and  the  mas- 
ter's exemption  from  liability  is  sometimes  predi- 
cated on  this  ground.  Moran  v.  Brown  (1887) 
27  Mo.  App.  487.  See  also  the  extract  from  the 
opinion  In  Durgln  v.  Munson  (1864)  9  Allen, 
896,  85  Am.  Dec  770,  as  quoted  In  V.  m,  1, 
infra, 

I.  Giving  of  signal*. 

Frequent  attempts  have  been  made  to  bring 
the  negligence  of  servants  deputed  to  give  sig- 
nals within  the  scope  of  the  principle  that  the 
duty  to  maintain  a  safe  place  of  work  Is  non- 
delegable. But  this  contention  has  always  been 
rejected. 

An  employer  Is  not  liable  where  trainmen 
cause  injury  to  one  of  their  number  by  failing 
to  give  proper  signals  to  a  following  train 
(Hoover  v.  Beech  Creek  R.  Co.  [1893]  154  Pa. 
862,  26  Atl.  815 ;  Jenkins  v.  Richmond  &  D.  R. 
Co.  [1893]  39  S.  C.  507,  18  S.  E.  182  [first  train 
had  broken  In  two] ;  Wheatley  v.  Philadelphia, 
W.  &  B.  R.  Co.  [1894]  1  Marv.  [Del.]  305,  30 
Atl.  660)  ;  nor  where  a  fireman  omitted  to  sound 
a  bell  or  whistle  for  the  purpose  of  notifying  the 
Injured  employee  of  the  approach  of  a  moving 
engine  ( Green waid  v.  Marquette,  H.  k  O.  R. 
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Co.  [1882]  49  Mich.  197,  13  N.  W.  513)  ;  nor 
where  one  brakeman  causes  Injury  to  another 
by  giving  a  signal  which  causes  a  sudden  re- 
versal of  the  engine  (Cole  v.  Rome,  W.  &  O.  R» 
Co.  [1893]  72  Hun,  467.  26  N.  Y.  Supp.  27C)  ; 
nor  where  the  result  of  the  manner  in  which 
a  signal  was  given  to  a  yard  hand  by  his  fore- 
man was  that  he  did  not  understand  that  t he- 
car  he  was  ordered  to  couple  was  to  be  sent  to- 
the  repair  track,  and  accordingly  acted  le&a 
cautiously  than  he  would  have  done  if  he  had 
realised  the  danger  (Fraker  v.  St.  Paul,  M.  St 
M.  K.  Co.  [1884  J  32  Minn.  54,  19  N.  W.  349)  ; 
nor  where  a  conductor  or  other  official  In  con- 
trol of  a  train  injures  a  brakeman  by  hie  neg- 
ligence In  signaling  to  back  up  cars.  Jackson  v. 
Norfolk  &  W.  R.  Co.  (1897)  43  W.  Va.  380,  4S 
L.  R.  A.  337,  27  S.  E.  278,  31  S.  E.  258;  Mc- 
Cosker  v.  Long  Island  R.  Co.  (1881)  84  N.  Y. 
77,  Reversing  (1880)  21  Hun,  500.  In  the  lat- 
ter case  the  court  said :  "The  yard  master, 
through  whose  negligence  the  injury  occurred,, 
must  be  deemed  to  have  been  a  fellow  servant 
of  the  deceased,  as  to  all  acts  done  within  the 
range  of  the  common  employment,  except  such* 
as  were  done  in  the  performance  of  some  duty 
which  the  master  owed  to  his  servants.  The 
act.  In  the  present  case,  was  very  plainly  not 
of  that  character.  The  yardmaster  was  charged 
with  the  duty  of  making  up  the  trains  and  dis- 
tributing the  cara  In  and  about  the  yard,  and 
the  repair  shops  of  the  defendant,  and  the  de- 
ceased was  employed  by  him  to  assist  In  that 
service.  As  a  necessary  consequence,  broken 
and  disabled  cars  had  to  be  handled  and  moved 
to  the  repair  shops,  and  whatever  of  risk  was 
Inseparable  from  their  damaged  condition,  and 
the  inconvenience,  and  even  danger,  of  getting- 
them  to  the  shops,  was  an  open  and  palpable 
risk  of  his  employment,  which  the  deceased  as- 
sumed. It  Is,  of  course,  no  ground  of  liability 
of  the  company  that  the  bumpers  of  this  car 
were  broken,  and  It  could  not  be  coupled  In  the 
ordinary  way.  The  deceased  was  employed  to 
handle  and  move  to  the  repair  shops  damaged 
and  disabled  cars,  and  took  the  risk  of  his  em- 
ployment In  that  respect.  While  engaged  In 
attaching  the  broken  car  to  the  one  In  front 
with  the  aid  of  a  chain,  and  by  direction  of  the 
yardmaster,  the  latter  negligently,  and  at  the 
wrong  moment,  signaled  to  the  engineer  to  back 
his  train,  and  as  a  consequence  the  deceased  was 
crushed  between  the  cars.  The  negligence 
which  caused  the  Injury  was  in  no  sense  that  of 
the  master.  In  moving  this  train  the  yard- 
master  was  acting,  not  as  the  agent  of  the  mas- 
ter In  the  performance  of  the  master's  duties, 
for  it  was  not  the  latter's  duty  to  effect  the 
coupling  of  these  cars  and  their  movement  to , 
the  repair  shop.  What  the  yardmaster  was  do- 
ing, was  the  work  of  a  servant,  In  the  depart- 
ment of  labor  and  duty  assigned  to  him  as  such. 
No  duty  which  the  master  owed  to  his  servants 
was  being  done  by  the  yard  master  from  the 
negligent  performance  of  which,  the  injury  re- 
sulted." 

And  an  employer  is  not  liable  where  a  serv- 
ant detailed  to  give  warning  to  the  men  on  board 
as  to  the  movement  of  articles  which  are  being* 
hoisted  on  board  a  ship  omits  to  perform  that 
duty  (Hermann  v.  Port  Blakely  Mill  Co.  [1896] 
71  Fed.  S58)  ;  nor  where  the  plaintiff  was  In- 
jured while  assisting  in  laying  Iron  pipe  In  a 
trench,  by  the  pipe  swinging  against  him  as  It 
was  lowered,  in  consequence  of  the  negligence  of 
one  of  plaintiff's  fellow  servants  In  giving  the 
signal  to  lower*  the  pipe  (Kennedy  v.  Allentown 
Foundry  &  Mach.  Works  [1900]  49  App.  Dlv. 
78,  63  N.  Y.  Supp.  195)  ;  nor  where  the  proper 
signals  are  omitted  In  navigating  'ships  (The 
City  of  Norwalk  [1893]  55  Fed.  98  ?  The  Queen 
[1889]  40  Fed.  694). 
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Where  brake-chains  are  so  defective  that  at 
brakeman  is  frequently  compelled  to  go  under 
the  car,  and  while  he  It  there  the  conductor 
signals  for  the  train  to  start,  and  so  injures  him, 
the  conductor's  negligence,  not  the  broken 
chains,  is  regarded  as  the  proximate  cause  of 
the  injury.  Pease  v.  Chicago  ft  N.  W.  R.  Co. 
(1884)  61  Wis.  163,  20  N.  W.  008. 

A  conductor  of  a  train,  signaling  to  the  en- 
gineer to  go  forward,  is  a  fellow  servant  of  the 
•engineer,  and  also  of  the  fireman,  who  was  In- 
jured by  the  negligent  act  of  the  conductor  in 
making  the  signal,  and  of  the  engineer  in  obeying 
IL  Grattis  v.  Kansas  City,  P.  ft  G.  B.  Co. 
(1900)  153  Mo.  380,  48  L.  R.  A.  309,  55  S.  W. 
108. 

m.  Negligence  in  carrying  out  the  express  or- 
ders or  regulations  of  the  master. 

In  any  case  In  which  the  master  has  Issued 
directions  for  the  guidance  of  his  servants  re- 
specting the  manner  In  which  the  work  Is  to 
be  done,  whether  those  directions  take  the  shape 
of  general  rules  or  of  specific  orders  ad  hano 
eieem,  any  delinquencies  of  which  employees 
may  be  guilty  in  regard  to  the  mere  details  of 
the  work  to  which  those  orders  or  rules  relate 
are  deemed  to  be  committed  by  them  as  mere 
servants.  In  many  instances  it  is  easy  to  de- 
duce the  result  from  the  conception  that  a  fel- 
low servant's  disobedience  to  orders  is  not  one 
of  those  events  which  a  master  is  bound  to  an- 
ticipate as  likely  to  make  the  place  of  work 
unsafe.  Healey  v.  New  York,  N.  H.  ft  H.  R. 
Co.  (1897)  20  R.  I.  136,  37  Atl.  676. 

Evidence  that  the  master's  directions  were 
not  followed  will,  under  such  circumstances,  be 
viewed  as  simply  negativing  the  existence  of 
negligence  on  his  part.  But  a  comparison  of 
the  cases  cited  below  with  those  reviewed  In  the 
preceding  subdivisions  shows  that  all  the  vari- 
ous groups  of  facts  as  to  which  nonliability  has 
been  predicated  on  this  ground  have  been  of 
such  a  character  that  the  servant  would  have 
been  unable  to  recover,  quite  irrespective  of  the 
circumstance  that  the  negligence  committed  con- 
stituted an  infraction  of  the  master's  orders. 
Indeed,  it  Is  clear,  both  upon  principle  and  au- 
thority, that,  so  far  as  the  availability  of  the 
defense  of  common  employment  Is  concerned, 
the  extent  of  the  master's  liability  Is  measured 
by  the  same  standard,  whether  the  act  which 
caused  the  injury  was  or  was  not  forbidden  by 
him.     See  III.  1,  m,  supra. 

1.  Case*  of  the  nonooservance  or  inadequate  ob- 
servance of  general  rules. 

Where  the  evidence  is  equally  consistent  with 
the  theory  that  the  injury  was  caused  by  neg- 
ligence In  supervising  the  operation  of  trains, 
and  with. the  theory  that  It  was  caused  by  the 
fault  of  a  coservant,  the  plaintiff  cannot  recover. 
Rose  v.  Boston  ft  A.  R.  Co.  (1874)  58  N.  Y.  217. 
The  court  said:  "In  the  case  before  us  It  ap- 
peared in  proof  that  the  train  on  which  the 
plaintiffs  Intestate  was  a  brakeman  went  out 
within  three  or  four  minutes  after  another  train, 
and  was  Itself  followed  by  a  third  train,  at 
about  the  same  distance  of  time.  The  Injury 
which  resulted  In  the  death  of  the  plaintiff's 
intestate  was  the  consequence,  as  the  jury  have 
found,  and  as  they  might  rightfully  find  from 
the  evidence,  of  those  trains  being  sent  out  so 
near  together.  By  what  direction  they  started 
so  nearly  at  the  same  time  does  not  appear. 
All  the  proof  that  relates  to  the  point  Is  con- 
tained In  the  single  phrase  of  one  of  the  wit- 
nesses, who,  speaking,  not  of  the  time  of  the 
accident,  but  of  the  time  of  his  testifying, 
says:  *The  head  conductor  who  has  charge  of 
sending  out  trains  is  Mr.  Rockefeller.'  What 
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charge  Rockefeller  has  Is  not  shown,  nor  whether 
he,  in  fact,  despatched  the  trains  In  question. 
It  does  not  appear  whether  he  was  intrusted 
with  any  discretion  upon  the  subject  of  start- 
ing trains,  or  whether  any  regulations  on  the 
subject,  either  by  a  prescribed  time-table  or 
otherwise,  had  been  made  by  the  company.  But 
It  Is  obvious  that  the  company  may  have  pre- 
scribed proper  and  safe  rules  In  respect  to  the 
starting  of  these  trains,  and  that  those  rules 
may  have  been  disregarded  by  the  persons  who 
actually  started  these  trains  so  near  each  other, 
it  may  be  conceded  that  it  is  the  duty  of  a  rail- 
road corporation  to  prescribe,  either  by  means 
of  time-tables  or  by  other  suitable  modes,  regu- 
lations for  running  their  trains  with  a  view  to 
their  safety ;  but  It  is  obvious  that  obedience  to 
these  regulations  must  be  Intrusted  to  the  em- 
ployees having  charge  of  the  trains.  Such 
obedience  Is  matter  of  executive  detail  which, 
In  the  nature  of  things,  no  corporation  or  any 
general  agent  of  a  corporation  can  personally 
oversee,  and  as  to  which  employees  must  be 
relied  upon.  .  .  .  Nothing  appears  in  the 
evidence  indicating  that  any  distinction  exists 
between  the  duty  of  the  company  In  starting  trains 
and  in  subsequently  running  them.  In  the  ab- 
sence, therefore,  of  any  such  proof,  and  of  any 
proof  showing  negligence  In  this  respect  on  the 
part  of  the  defendants,  the  case  must  be  deter- 
mined by  ascertaining  on  which  party  the  bur- 
den of  proof  rests." 

The  principle  that  the  carrying  out  of  rules 
Is  a  "matter  of  detail"  was  also  relied  upon  in 
Bryant  v.  New  York  C.  ft  H.  R.  R.  Co.  (1894) 
81  Hon,  164,  30  N.  Y.  Supp.  737. 

When  the  master  has  furnished — to  be  ob- 
served by  those  having  the  management  of  his 
business — such  rules  as  may  be  reasonably  es- 
sential to  the  safety  of  his  employees  in  any 
emergency  or  condition  which  may  be  appre- 
hended In  the  service,  he  has  discharged  his  duty 
to  them  In  that  respect,  and  they  assume  the 
hazard  of  the  observance  of  the  regulations  by 
those  with  whom  the  duty  rests  to  execute  them. 
Tully  v.  New  York  ft  T.  8.  8.  Co.  (1896)  10  App. 
Div.  463,  42  N.  Y.  Supp.  29.  See  also  Drake  v. 
New  York  C.  ft  H.  R.  R.  Co.  (1894)  80  Hun,  490, 
30  N.  Y.  Supp.  671. 

In  International  ft  G.  N.  R.  Co.  v.  Hall  (1890) 
78  Tex.  657,  15  S.  W.  108,  the  following  charge 
was  approved :  "If  defendant  had  established 
or  provided  such  reasonable  rules,  regulations, 
etc.,  plaintiff  cannot  recover,  though  he  may 
have  been  hurt  through  failure  of  one  or  more 
of  his  fellow  servants  to  do  what  was  required 
of  him  or  them  under  the  rules  of  that  business. 
In  other  words,  if  defendant's  established  meth- 
ods of  management  of  that  branch  of  its  busi- 
ness were  reasonably  sufficient,  had  Its  em- 
ployees observed  and  followed  them,  to  have  af- 
forded defendant  reasonable  protection  against 
the  danger  he  incurred  when  working  on  the 
repair  track,  defendant  would  not  be  liable 
whether  Its  other  employees  did  their  duty  or 
not." 

In  Durgln  v.  Munson  (1864)  9  Allen,  396,  85 
Am.  Dec  770,  the  defect  In  the  engine,  which 
the  plaintiff  alleged  was  the  cause  of  his  In- 
jury, was  the  Insufficiency  of  the  brake  to  pre- 
vent the  engine  from  running  off  while  it  was 
turned  on  the  turn-table.  The  defendant  pro- 
posed to  show  that  the  person  who  had  charge 
for  him  of  all  the  engines  on  the  road  had  given 
Instructions,  before  the  accident,  to  the  en- 
gineers, to  have  the  wheels  of  their  engines 
"chocked"  while  turning  on  the  turn-table,  and 
that  this  accident  occurred  by  failure  of  some 
servant  of  the  defendant  to  obey  such  instruc- 
tions. It  was  held  that  the  exclusion  of  this 
evidence  was  error,  as  It  was  not  shown  that  the 
instruction  was  given  or  known  to  the  plain* 
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tiff.  Tbe  court  said :  "Proof  that  the  ace  I  debt 
which  caused  the  injury  to  the  plaintiff  was 
caused  by  the  neglect  of  a  fellow  servant  would 
have  been  a  dejense^to  the  action :  .and  tbe  offer 
went  to  that' extent.  The  defects  of  the  en- 
gine In  the  abstract  were  not  the  gist  of  the 
plaintiff's  complaint,  but  its  defects  at  the  time 
and  for  the  service  In  which  the  defendant  al- 
lowed It  to  be  used  when  It  ran  onto  the  plain- 
tiff.  If  It  were  fit  and  sufficient  for  use  In  the 
manner  in  which  the  defendant  then  allowed  it 
to  be  used,  Its  Insufficiency  for  other  service,  at 
other  times,  would  not  concern  the  plaintiff. 
Now  It  is  plain  that  a  machine  may  be  safe  and 
fit  for  one  use,  when  it  Is  not  for  another.  To 
put  an  extreme  case,  by  way  of  illustration : 
Suppose  the  defendant  had  a  worn-out  engine, 
unfit  for  any  service,  and  he  had  given  orders 
that  it  should  not  be  run  at  all ;  yet  some  work- 
man had,  without  his  knowledge,  undertaken  to 
run  it;  could  the  master  be  held  responsible  to 
the  fellow  servant  ?  Suppose  a  car  that  was  not 
fit  to  run  with  steam  power  was  kept  for  use 
only  when  drawn  by  horses ;  or  an  engine  which 
had  not  the  proper  appliances  for  a  locomotive 
was  employed  solely  as  a  stationary  engine; 
would  an  unauthorized  change  of  the  use  make 
the  master  liable?  If  this  engine,  when 
'chocked*  upon  the  turn-table,  was  absolutely 
safe  against  the  possibility  of  running  off,  so 
that  It  needed  no  brake  at  all  In  that  position, 
and  it  was  not  permitted  to  be  turned  until  the 
blocking  was  applied  to  the  wheels,  it  would 
be  a  question  for  the  jury  whether  the  want 
of  a  brake  waa  the  cause  of  the  injury.  There 
is  no  absolute  requirement  of  law  that  the  in- 
jurious action  of  a  locomotive  engine  shall  be 
prevented  by  the  specific  expedient  of  a  brake. 
If  other  sufficient  means  of  safety,  equivalent  In 
effect,  were  supplied,  that  is  all  that  is  neces- 
sary ;  and  the  jury  were  to  judge  of  their  suf- 
ficiency. The  fact  that  the  orders  to  the  en- 
gineers were  not  known  to  tbe  plaintiff  would 
not  be  decisive,  because  the  question  on  that 
part  of  the  case  was,  whether  the  engineers  were 
careless,  and  by  their  failure  to  obey  instruc- 
tions the  accident  occurred.  The  evidence 
which  was  rejected  should  therefore  have  been 
received,  as  having  a  direct  tendency  to  show 
whether  the  defendant  used  such  precautions 
and  gave  such  rules  for  the  use  of  the  engine  In 
the  condition  in  which  It  was  at  the  time  of  the 
accident,  as  made  it  then  a  proper  instrument 
for  the  service  to  which  it  was  to  be  applied." 

Where  all  the  testimony  shows  that  a  special 
order  to  an  engineer  to  run  his  train  "two  hours 
late"  was  to  be  read  in  connection  with  the 
general  rules  of  the  company,  and  was  so  un- 
derstood by  all  the  employees  concerned,  and 
that  such  order  meant  that  the  train  was  to  run 
with  reference  to  the  schedule  of  all  passenger 
trains,  and  never  to  encroach  upon  the  time  of 
the  train  which  it  followed,  the  company  cannot 
be  held  liable  for  injuries  which  a  brakeman  on 
the  train  in  front  received  through  the. negli- 
gence of  the  engineer  of  the  following  train 
In  running  it  too  fast  Kennelty  v.  Baltimore 
A  O.  K.  Co.  (1895)  166  Pa.  60,  30  Atl.  1014. 

Where  a  railroad  company  has  employed  a 
sufficient  number  of  competent  servants  to  shift 
its  cars  in  a  yard,  and  has  promulgated  proper 
rules  for  the  management  of  the  business,  It 
Is  not  liable  for  the  consequences  of  a  brake- 
man's  failing  to  take  his  proper  position  on  the 
top  of  moving  cars.  Potter  v.  New  York  C.  & 
H.  R.  R.  Co.  (1892)  136  N.  T.  77,  82  N.  B.  603, 
Distinguishing  Fllke  v.  Boston  A  A.  R.  Co. 
(1873)  58  N.  Y.  549,  13  Am.  Rep.  545. 

In  Wright  v.  New  York  C.  R.  Co.  (1862)  25 
N.  Y.  568,  it  was  sought  to  support  the  Judgment 
on  the  ground  of  the  improper  arrangement  of 
the  time-tables  at  the  point  where  the  collision 
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took  place.  The  court,  however,  held  that  the* 
time-tables  were  not  In  fault,  but  that  the  col- 
lision grew  out  of  the  carelessness  of  the.  em- 
ploy eee*ln  ruto&hifc  the  train  not  In  conformity 
with  tbe  time-tables,-  and  that  the  fault  was 
therefore  to  be  regarded  as  that  of  a  fellow 
servant,  and  that  the  defendants  were  not  re- 
sponsible. 

An  employer  Is  not  liable  for  the  death  of  aov 
employee  killed  by  the  fall  of  a  cornice  which* 
he  was  engaged  in  putting  up  without  anchors* 
where  he  voluntarily  assumed  the  risk,  and  the- 
foreman  In  charge  of  the  work  had  no  authority 
to  go  on  with  It  except  In  accordance  with  the 
plans  and  specifications,  which  provided  for 
the  use  of  anchors.  Homersky  v.  Winkle  Terra 
Cotta  Co.  (1899)  178  111.  562,  53  N.  B.  346,. 
Affirming  (lb'98)  77  111.  App.  42. 

The  duty  of  a  railroad  company  to  provide  Its 
employees  a  reasonably  safe  place  to  work  does 
not  render  it  liable  for  Injuries  received  by  av 
brakeman  in  a  collision  between  his  train  anA 
an  engine,  resulting  from  the  negligent  disre- 
gard by  the  engineer  of  such  engine  of  his  or- 
ders to  proceed  on  a  track  other  than  that  onw 
which  the  train  was  running.  Healey  v.  New 
York,  N.  H.  A  H.  R.  Co.  (1807)  20  R.  I.  136,  37 
Atl.  676. 

Even  if  it  be  assumed  that  rules  for  signals, 
at  crossings  and  as  to  speed  are  available  to> 
an  employee,  the  negligence  of  the  conductor 
and  engineer  of  a  train  in  falling  to  make  suchv 
signals,  and  In  running  at  excessive  speed.  Is 
that  of  fellow  servants  as  regards  a  section 
hand.  Wright  v.  Southern  R.  Co.  (1897)  SO- 
Fed.  260. 

The  defendant  Is  not  entitled  to  a  nonsuit 
where  the  evidence  leaves  it  uncertain  whether 
the  injury  was  caused  by  the  misconduct  of  the 
plalntlTs  coservants  in  violating  a  duly  promul- 
gated rule,  or  whether  at  the  time  the  Injury 
was  received  they  were  acting  without  any 
regulations,  and  simply  following  a  danger- 
ous practice  sanctioned  by  time  and  cus- 
tom. Doing  v.  New  York,  O.  A  W.  R.  Co.  (1897> 
151  N.  Y.  579,  45  N.  B.  1028. 

A  railroad  company  Is  not  liable  for  the  death 
of  a  brakeman  in  a  collision,  on  the  ground  that 
the  train  despatcber  should  have  warned  the 
conductor  of  the  following  train  of  the  preceding 
one,  where  a  despatch  had  been  forwarded  to- 
the  side-tracking  station  in  ample  time  to  af- 
ford an  opportunity  to  side-track  the  first  train 
but  for  its  delay  in  reaching  the  station,  and. 
the  conductor  had  been  warned  to  guard  against 
the  following  train,  and  knew  of  the  increased 
danger,  and  took  no  precautions  to  guard  against 
it.  Herrlngton  v.  Lake  Shore  A  M.  S.  R.  Co. 
(1894)  83  Hun,  365,  81  N.  Y.  Supp.  910. 

The  plaintiff's  action  was  also  held  not  to  be 
maintalnable  on  this  ground  in  the  following; 
cases:  Pittsburgh,  C.  A  St.  L.  R.  Co.  v.  Hen- 
derson (1882)  37  Ohio  St.  549  (trainmen  injured 
through  collision  resulting  from  the  negligence 
of  an  employee  sent  to  flag  an  approaching; 
train)  ;  Niies  v.  New  York  C.  A  H.  R.  R.  Co. 
(1897)  14  App.  Div.  58,  43  N.  Y.  Supp.  751 
(engineer  ran  his  train  past  a  block  signal  so 
that  it  came  into  collision  with  another  stand- 
ing on  the  track)  ;  Evansvilie  A  T.  H.  R.  Co. 
v.  Tohlll  (1895)  148  Ind.  49,  41  N.  B.  709. 
Rehearing  denied  in  143  Ind.  60,  42  N.  B.  352 
(collision  caused  by  conductor's  running  train 
past  station,  Instead  of  side-tracking,  as  re- 
quired by  the  regulations)  ;  Simpson  v.  Central 
Vermont  R.  Co.  (1896)  5  App.  Div.  614,  39  N. 
Y.  Supp.  464  (same  species  of  accident);  North- 
ern P.  R.  Co.  v.  Polrler  (1897)  167  U.  S.  48,  42 
L.  ed.  72,  17  Sup.  Ct.  Rep.  741  (collision  caused 
by  conductor's  disregard  of  rule  as  to  running 
a  train  closely  behind  another) ;  Ford  v.  Lake 
Shore  A  M.  S.  EL  Co.  (1889)  117  N.  Y.  638,  22 
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N.  B.  946  (disregard  by  employees  of  inlet 
regulating  the  loading  of  cars)  ;  Byrnes  t.  New 
York,  L.  EL  ft  W.  R.  Co.  (1880)  113  N.  Y.  251, 
4LR.1  151,  21  N.  E.  50  (railroad  company 
not  liable  for  the  negligence  of  Its  employees  In 
making  inspection  of  loaded  cars  which  Is  im- 
posed on  them  by  its  rules)  ;  Rutledge  v.  Mis- 
souri P.  R.  Co.  (1894)  123  Mo.  121,  24  S.  W. 
1053,  27  8.  W.  827  (brakeman  thrown  off  car 
by  a  sudden  check  in  its  movements  consequent 
upon  a  fellow  servant's  giving  a  signal  to  the 
engineer  in  breach  of  the  custom  In  use)  ;  Den- 
ver ft  R.  G.  R.  Co.  v.  Slpes  (1896)  23  Colo. 
226,  47  Pac  287  (railroad  company  not  liable 
for  the  consequences  of  a  conductor's  negligence 
in  falling  to  observe  a  rule  of  the  company  with 
respect  to  the  closing  of  switches)  ;  Davis  v. 
Btaten  Island  Rapid  Transit  R.  Co.  (1896)  1 
App.  Div.  178,  37  N.  T.  8upp.  157  (switch  left 
open  by  conductor — brakeman  Injured)  ;  Moeller 
v.  Delaware,  L.  ft  W.  R.  Co.  (1897)  13  App. 
Div.  467,  43  N.  Y.  Supp.  603  (car  repairer  In- 
jured by  fellow  servant's  failure  to  put  out  a 
signal  flag)  ;  Enrlght  v.  Toledo,  A.  A.  ft  N.  M. 
R.  Co.  (1892)  93  Mich.  409,  53  N.  W.  536  (en- 
gineer disregarded  rule  requiring  freight  trains 
to  approach  stations  under  full  control)  ;  Peter- 
son v.  Chicago  ft  N.W.  R.  Co.  (1887)  67  Mich. 
102.  34  N.  W.  260  (no  signal  flag  placed,  as 
required  by  rules  to  protect  car  repairers)  ;  Ren- 
fro  t.  Chicago,  R.  I.  ft  P.  R.  Co.  (1885)  86  Mo. 
302  (breach  of  rules  made  for  the  protection  of 
car  repairers)  ;  Duthle  v.  Caledonian  R.  Co. 
U&98)  25  8c  Seas.  Cub.  4th  series,  934  (breach 
of  rule  requiring  foremen  of  track-repairing 
gangs  to  set  a  lookout)  ;  Whalen  v.  Michigan  C. 
K.  Co.  (1897)  114  Mich.  512,  72  N.  W.  323 
(brakeman  or  conductor  failed  to  pull  automatic 
cord  when  brakes  were  whistled  for)  ;  Lunqulst 
v  Duluth  Street  R.  Co.  (1896)  65  Minn.  387, 
67  N.  W.  1006"  (warning  signal  not  glvan,  as 
prescribed  by  rules)  ;  McDonald  v.  New  York 
C.  ft  H.  R.  R.  Co.  (1892)  63  Hun,  537,  18  N.  Y. 
Supp.  609  (engineer's  breach  of  rule  requiring 
him  to  examine  engine)  ;  Henry  v.  Lake  Shore 
ft  M.  8.  R.  Co.  (1882)  49  Mich.  495,  13  N.  W. 
832  (rules  requiring  engineer  to  obey  certain 
signals  were  violated  by  an  engineer)  ;  Terre 
Haute  ft  I.  R.  Co.  v.  Leeper  (1895)  60  111.  App. 
194  (signals  at  switch  disregarded)  ;  Miller  v. 
Southern  I\  Co.  (1891)  20  Or.  285,  26  Pac.  70 
(breach  of  rule  as  to  adjustment  of  switches)  ; 
Cooper  v.  New  York,  O.  ft  W.  R.  Co.  (1808)  25 
App.  Div.  383,  49  N.  Y.  Supp.  481  (freight  cars 
left  on  a  siding  without  setting  brake). 

2.  Coses  of  negligence  in  carrying  out  specific 

orders. 

A  railway  company  Is  not  liable  for  an  Injury 
due  to  the  neglect  of  orders  properly  communi- 
cated by  the  employer's  representative  as  to  the 
running  of  trains.  Galveston,  H.  ft  S.  A.  R. 
Co.  v.  Smith.  (1390)  76  Tex.  611,  13  S.  W.  562; 
Chicago,  St.'L.  ft  N.  O.  ft/Co.  v.  Doyle  (18S3) 
60  Miss.  977  (where  a  conductor  went  on  past 
a  station  without  getting  instructions,  as  the 
train  despatcher  had  directed,  with  regard  to 
the  future  movements  of  the  train). 

A  railway  company  Is  not  liable  for  Injuries 
due  to  the  negligence  of  an  engineer,  who, 
against  orders,  moved  a  train  out  of  a  siding, 
and  thus  caused  it  to  collide  with  another  owing 
to  Its  oeing  provided  with  a  defective  headlight. 
New  York,  C.  ft  St.  L.  R.  Co.  v.  Perriguey  (1891)  I 
138  Ind.  414.  31  N.  E.  233,  37  N.  E.  970.  j 

Where  the  road  superintendent  of  a  railway  ! 
company  disobeys  tbe  manager's  order  not  to  I 
take  a  train  across  a  defective  bridge  the  case  • 
should  go  to  the  jury  on  the  question  whether  ' 
sucb  an  ord<*r  was  given.  Carney  v.  Caraquet  ! 
R.  Co.  (1890»  29  N.  K.  425.  i 

N'o  action   is  maintainable  where  the  cause  ' 
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of  the  accident  was  the  sudden  opening  of  a 
trap  door  In  a  passage,  from  below,  by  a  co* 
servant  of  the  plaintiff  In  disobedience  to  ex- 
press orders  of  a  foreman,  the  result  being  that 
the  plaintiff  fell  through  the  opening.  Anthony 
v.  Lceret  (1887)  105  N.  Y.  591,  12  N.  B.  561. 

The  failure  of  a  brakeman  on  a  train  to. 
atop  the  same  when  he  sees  a  fellow  servant 
upon  a  railroad  bridge  In  what  will  be  a  dan- 
gerous position  If  the  train  proceeds,  by  reason, 
of  which  such  fellow  servant  is  injured,  will  not 
render  the  company  liable,  although  he  is  di- 
rected by  the  superintendent  to  move  the  train 
across  the  bridge.  Austin  ft  N.  W.  R.  Co.  v. 
Beatty  (1894)  6  Tex.  Civ.  App.  650,  24  S.  W. 
934. 

An  employer's  order  to  lower  a  beam  during 
the  construction  of  a  bridge  does  not  render 
him  liable  for  the  act  of  an  employee  charged 
with  the  execution  of  the  order,  in  lowering  the- 
beam  so  carelessly  as  to  Inflict  an  injury  on  a 
fellow  servant.  Ryan  v.  McCully  (1894)  12& 
Mo.  636,  27  8.  W.  533. 

n.  Failure  to  give  instruction. 

Where  a  servant  has  notice  of  the  general 
risks  and  dangers  of  his  employment,  as,  for  ex- 
ample, that  many  of  the  cars  which  he  is  re- 
quired to  handle  as  a  switchman  are  defective, 
the  master  is  not  guilty  of  negligence  In  falling 
to  notify  him  of  each  particular  defect,  as  sucb 
duty,  If  required,  is  one  necessarily  devolving 
on  fellow  servants,  for  whose  particular  acta 
of  negligence  the  master  is  not  responsible. 
Chesapeake  ft  O.  R.  Co.  v.  Hennessey  (1899)  38 
C.  C.  A.  307,  96  Fed.  713. 

Evidence  that  an  employer  referred  a  servant 
to  an  experienced  fellow  employee  for  informa- 
tion as  to  the  proper  manner  of  dealing  with 
a  misspent  charge  of  dynamite,  and  that.  In 
consequence  of  following  the  Instruction  given,, 
the  servant  was  killed.  Is  Insufficient  to  support 
a  charge  of  negligence  on  the  employer's  part. 
Welch  v.  Grace  (1897)  167  Mass.  590,  46  N.  EL 
387. 

o.  Negligence  in  manipulation  of  the  instrumen- 
talities during  the  progress  of  the  work. 

Below  are  tabulated  under  headings  calcu- 
lated to  facilitate  comparison  with  III.  c,  d, 
supra,  a  number  of  cases  illustrating  the  non- 
liability of  the  master  for  negligence  in  handling 
the  Instrumentalities,  under  various  circum- 
stances, curing  the  actual  progress  of  the  work. 
See  also  V.  f,  1,  supra. 

1.  Handling  railway  cars  and  locomotives. 

A  railroad  company  may,  subject  to  its  duty 
to  provide  proper  rules,  commit  the  handling 
of  Its  trains  and  cars  upon  its  road  and  In 
Its  yards  to  Its  employees,  so  as  to  avoid  lia- 
bility to  employees  fjttm-  negligence  In  tbe  handl- 
ing of  the  same.  Sanher  v.  Atchison.  T.  ft  S. 
F.  R.  Co.  (1897)  17  Tex.  Civ.  App.  337,  43  S* 
W.  533. 

Such  a  company,  therefore,  cannot  be  held 
liable  for  an  Injury  to  a  laborer  on  a  construc- 
tion train,  where  the  plaintiff  seeks  to  recover 
on  the  theory  that  a  special  duty  was  incumbent 
on  the  engineer  in  charge  to  see  that  the  cars 
wt-t  lafely  coupled  before  starting.  Ryan  v. 
v,  '\\U viand  Valley  R.  Co.   (1834)  23  Pa.  384. 

♦*\  i  Mi  and  cannot  recover  for  injuries 
ca„  «oc  *v  the  act  of  the  ordinary  servants  of 
tho  company  In  making  up  a  train  of  cars  with 
platforms  of  unequal  height,  under  the  direction 
of  the  station  maste**.  Hodgkins  v.  Eastern  R. 
Co.   (1S7G)    119  Mass.  419. 

Negligence  in  making  up  a  train  was  treated 
as  a  breach  of  a  nondelegable  duty  in  Norfolk 
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4  W.  R.  Co.  t.  Nuckols  (1890)  91  Va.  195,  21 
8.  E.  342,  explaining,  on  this  theory,  Moon  t. 
Richmond  ft  A.  R.  Co.  (1884)  78  Ya.  745,  49 
Am.  Rep.  401. 

Nor  can  a  trainband  recover  for  Injuries 
caused  by  a  coservant's  neglect  to  observe  the 
usual  custom  of  chaining  up  a  defective  draw- 
head  on  a  car.  Arnold  v.  Delaware  ft  H.  Canal 
Co.  (1890)  125  N.  Y.  15,  25  N.  B.  1064. 

No  action  can  be  maintained  where  a  collision 
Is  caused  by  the  recklessness  of  an  engineer 
(Wright  v.  New  York  C.  R.  Co.  [1862]  25  N.  Y. 
•562)  ;  nor  where  a  train  is  run  at  excessive 
speed,  and  so  derailed  (Stetler  v.  Chicago  &  N. 
W.  R.  Co.  11879]  46  Wis.  497,  1  N.  W.  112; 
Sherman  v.  Rochester  &  S.  R  Co.  [1853]  15 
Barb.  574)  ;  nor  where  an  engineer  runs  his 
<englne  against  a  brakeman  (Fowler  v.  Chicago 
4  N.  W.  R.  Co.  [1884]  61  Wis.  159,  21  N.  W. 
40)  ;  nor  where  a  conductor  of  a  work  train 
runs  it  without  a  light  and  injures  a  track- 
man (Coon  v.  Syracuse  ft  U.  R.  Co.  [1851]  5 
N.  Y.  492)  ;  nor  where  an  engineer  disregards 
the  signals  at  a  switch,  and  so  runs  his  train 
oh  to  a  siding  (Terre  Haute  ft  I.  R.  Co.  v.  Leep- 
er  [1895]  60  111.  App.  194)  ;  nor  where  an  en- 
gineer caused  the  death  of  a  fireman  by  his 
failure  to  notice  a  red  light  at  a  switch.  Il- 
linois C.  R.  Co.  v.  Hosier  (1892)  45  111.  App. 
205. 

In  Howard  v.  Denver  ft  R.  G.  R.  Co.  (1886) 
26  Fed.  837,  the  court  rejected  the  contention 
that,  because  the  locomotive  operated  by  the  de- 
linquent was  in  the  way,  and  collided  with  de- 
cedent's train,  the  track  was  not  clear,  and 
therefore  the  master  had  failed  in  his  duty  of 
providing  a  safe  place  for  the  employee  to  work 
In  and  upon.     See  IY.  a,  supra. 

A  general  charge  in  favor  of  defendant  in  an 
action  by  a  brakeman  against  a  railroad  com- 
pany for  personal  injuries  alleged  to  have  been 
•caused  by  a  defective  appliance  for  controlling 
the  motion  of  the  engine  should  be  given  where 
the  only  defect  was  In  the  brake  of  the  engine, 
And  the  shock  causing  the  injuries  was  caused 
by  putting  the  engine  In  motion,  and  there  Is 
no  evidence  that  the  defective  brake  contributed 
to  causing  the  Injuries.  Highland  Ave.  ft  B. 
R.  Co.  v.  Miller  (1898)  120  Ala.  535,  24  So.  955. 

A  brakeman  on  a  train  ordered  to  run  ahead 
of  another  train  under  circumstances  requiring 
the  employees  In  control  to  look  out  for  such 
train  and  keep  out  of  Its  way  cannot  recover 
for  a  collision  caused  by  the  failure  of  the  con- 
ductor and  engineer  of  his  train  to  sidetrack 
the  other  train.  Hoover  v.  Beech  Creek  R.  Co. 
(1893)   154  Pa.  362,  26  Atl.  315. 

LeavLng  cars  standing  on  side  tracks  on  each 
side  of  the  main  track  in  a  switch  yard.  In  such 
■close  proximity  as  to  obstruct  the  view  of  a 
wagon  road  crossing  the  tracks  at  right  angles, 
in  consequence  of  which  a  foreman  of  a  gang  of 
men  In  the  yard,  whose  business  it  was  to  lo- 
cate the  stored  cars  and  see  that  the  wagon  way 
was  left  open,  was- killed  by  a  collision  between 
an  engine  on  which  he  was  riding  and  a  loaded 
wagon,  is  negligence, — either  his  own  contribu- 
tory negligence  or  the  negligence  of  his  fellow 
servants.  Hebert  v.  Delaware  ft  H.  Canal  Co. 
(1891)  41  N.  Y.  8,  R.  860,  16  N.  Y.  Supp.  561. 

An  engineer  cannot  recover  where  he  is  In- 
jured through  running  his  train  against  some 
box  cars  left  standing  on  the  main  track  owing 
to  the  negligence  of  the  station  agent.  Brown 
v.  Minneapolis  ft  St.  L.  R.  Co.  (1884)  31  Minn. 
553,  18  N.  VV.  834. 

Though  an  engineer  may  be  charged  with  the 
duty  of  instructing  an  engine  wiper  when  the 
latter  8  foreman  Is  absent,  the  former  does  not 
stand  in  the  relation  of  vice  principal  to  the 
latter  lu  regard  to  his  work  of  shifting  and 
M  L.  K.  A. 


making  up  trains.     South   Florida  R.    Co*    v. 
Weese  (1893)  32  Fla.  212,  13  So.  436. 

A  railway  company  is  not  liable  for  the  death 
of  a  brakeman,  who,  after  a  train  had  separated 
owing  to  a  defect  in  the  couplings  of  one  of 
the  rear  cars,  had  undertaken  to  repair  the  de- 
fect, and  was  killed  by  the  negligence  of  the  en- 
gineer in  backing  up  the  cars  in  the  forward 
part  of  the  train.  Course  v.  New  York,  L.  E. 
ft  W.  R.  Co.  (1888)  17  N.  Y.  8.  R.  715,  2  N.  Y. 
Supp.  312.  Affirmed  in  (1889)  117  N.  Y.  652,  22 
N.  E.  1133. 

The  retention  of  a  car  of  another  road  In  the 
yards  of  a  railroad  company  after  it  has  been 
ordered  to  be  returned  as  defective,  by  tbs 
yardmaster  or  crews  In  the  yard,  is  the  act  of 
a  fellow  servant  of  a  switchman  Injured  while 
attempting  to  couple  such  car  to  another  for 
the  purpose  of  removing  it  from  the  yard. 
Atchison,  T.  ft  S.  F.  R.  Co.  v.  Meyers  (1896) 
22  C.  C.  A.  268,  46  U.  S.  App.  226,  76  Fed.  443, 
previous  appeal  (1894)  11  C.  C.  A.  439,  24  U. 
S.  App.  295,  63  Fed.  793.  The  court  said: 
"The  only  vice  principal  or  representative  of 
the  railroad  company  in  the  occurrences  .of  the 
day  was  the  inspector,  and  he  represented  the 
company  only  in  the  inspection  of  the  car,  and 
in  the  giving  of  notice  of  defects.  The  company 
owed  to  the  defendant  In  error  no  duty  in  re- 
spect to  the  time  or  manner  of  return.  If  the 
car  had  been  retained  in  the  Santa  Fe*  yards  by 
the  order  or  authority  of  a  general  superintend- 
ent or  other  general  officer  of  the  company,  and 
the  plaintiff,  being  required  to  work  about  It, 
had  suffered  Injury  by  reason  of  Its  defective, 
condition,  he  would  doubtless  have  had  cause 
for  complaint;  but  the  crews  engaged  in  the 
yards  at  Streator,  including  yard  master,  fore- 
men, and  engineers,  were  all  his  fellow  servants, 
and  for  what  they  did  with  the  car  after  the 
inspection,  and  after  notice  that  it  was  to  be 
returned  to  the  other  road,  the  plaintiff  in  error 
is  not  amenable." 

A  street-railway  employee  Injured  In  a  col- 
lision with  an  empty  car  which  ran  down  an 
incline  because  the  brake,  was  not  properly  set 
by  a  fellow  servant  cannot  recover  therefor. 
Hoover  v.  Carbon  County  Electric  R.  Co.  (1899) 
191  Pa.  146,  43  Atl.  74. 

2.  Operating  hand  car*. 

The  negligent  operation  of  a  hand  car  by  a 
section  foreman  is  not  a  delinquency  Imputable 
to  the  company.  Martin  v.  Atchison,  T.  ft  8. 
F.  R.  Co.  (1897)  166  U.  S.  399,  41  L.  ed.  1051, 
17  Sup.  Ct.  Rep.  603  (see  as  to  this  case  under 
V.  f,  supra)  ;  Northern  P.  R.  Co.  v.  Charles* 
(1896)  162  U.  S.  359,  40  L.  ed.  999,  16  Sup.  Ct. 
Rep.  848  (excessive  speed)  ;  Olson  v.  St.  Paul, 
M.  ft  M.  R.  Co.  (1888)  38  Minn.  117,  35  N.  W. 
866  (foreman  took  no  precaution  to  secure  his 
hand  car  against  a  collision) ;  Justice  v.  Penn- 
sylvania Co.  (1892)  130  Ind.  321,  30  N.  B.  303 
(workman  struck  by  lever  of  hand  car). 

3.  Improperly  placing  the  loads  on  railway  cere 
and  ottier  vehicles. 

That  a  railway  company  is  not  liable  for  In- 
juries due  to  the  Improper  manner  in  which 
railway  cars  are  loaded  has  been  held  In  Con- 
ger v.  Flint  ft  P.  M.  R.  Co.  (1891)  86  Mich.  76, 
48  N.  W.  695  (carelessly  placed  side  stake 
allowed  log  to  fall  so  that  train  was  derailed)  ; 
Lellls  v.  Michigan  C.  R.  Co.   (1900)   124  Mich. 

37,  —  L.  R.  A. ,  82  N.  W.  828 ;  Indianapolis 

ft  St.  L.  R.  Co.  v.  Johnson  (1885)  102  Ind. 
352,  26  N.  E.  200 :  Fitzgerald  v.  Boston  ft  A.  R. 
Co.  (1892)  156  Mass.  293,  31  N.  E.  7  (bales 
of  hay  carelessly  stowed)  ;  Sweeney  v.  Page 
(1892)  64  Hun,  172,  18  N.  Y.  Supp.  890  (car 
jolted,  throwing  a  heavy  stone  forward,  the  re-  • 
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suit  being  that  the  plaintiff  was  pushed  off)  ; 
Bailey  v.  Delaware  ft  H.  Canal  Co.  (1808)  27 
App.  Dlv.  305,  50  N.  Y.  Supp.  87  (loaded  car,  as 
4i  whole,  not  an  appliance,  as  the  trial  Judge 
laid  down  In  his  charge — projecting  timber). 
In  the  last-cited  case  the  court  said  :  "It  Is  the 
-clear  dutj  of  the  master  to  at  all  times  furnish 
the  servant  safe  material  with  which  to  do  the 
work  required,  so  far  as  the  exercise  of  reason- 
able care  in  selection  and  inspection  can  make 
them  so.  But  the  use  of  such  material  is 
necessarily  the  work  of  the  servant.  Who- 
mever accepts  service  under  the  master  does 
-so  with  the  knowledge  that  it  Is  the  serv- 
ant, and  not  the  master,  who  will  cause  any 
injury  that  may  result  from  a  careless  use  of  the 
material  so  furnished.  And  so  far  as  protection 
against  such  careless  use  Is  concerned,  he  can, 
in  reason,  expect  no  more  from  the  master  than 
that  competent  coservants  be  employed,  and  a 
judicious  system  be  adopted  for  carrying  out 
the  work.  The  car  is  furnished  for  the  express 
purpose  of  being  loaded  and  run  over  the  road, 
and  the  brakeman  is  one  of  the  employees,  and 
the  man  who  loads  and  Inspects  the  loading  is 
another  whose  duty  It  is  to  carry  out  that. pur- 
pose. Each  uses,  within  his  own  sphere,  the 
<ar  furnished  by  the  master,  and  both  are  en- 
gaged in  carrying  out  the  purpose  for  which 
it  is  furnished.  Surely  the  loading  of  the  car 
was  uot  an  act  'pertaining  to  the  duty  the  mas- 
ter owes  to  his  servants'  any  more  than  running 
it  over  the  road  was  such  an  act;  and,  hence, 
within  long-settled  rules,  the  master  is  not  liable 
for  negligence  in  loading  it." 

In  Atchison,  T.  ft  8.  F.  R.  Co.  v.  Seeley  (1894) 
54  Kan.  21,  37  Pac.  104,  the  court  declined  to 
follow  Dewey  v.  Detroit,  G.  H.  ft  M.  R.  Co. 
(1893)  97  Mich.  329,  22  L.  R.  A.  292,  56  N.  W. 
756  (see  VII.  b,  6,  infra),  and  held  the  company 
liable  for  improper  loading.  See  III.  d,  11,  supra. 

A  similar  principle  is  applicable  with  regard 
to  the  loading  of  other  kinds  of  vehicles.  Thus, 
it  Is  held  that  the  supervision  of  the  loading  of 
an  elevator  is  a  mere  detail  of  the  work.  Den- 
enfeid  v.  Baumann  (1899)  40  App.  Dlv.  502, 
58  N.  Y.  Supp.  110. 

8o,  a  proprietor  of  iron  works  is  not  liable 
for  an  injury  to  an  employee,  caused  by  the 
negligent  manner  In  which  coemployees  loaded 
iron  upon  an  Iron  wagon  or  buggy.  Bemlsch  v. 
Roberts  (1891)  143  Pa.  1,  21  Atl.  998. 

So,  an  employer  Is  not  liable  for  injuries  to 
an  employee  through  the  capsizing  of  a  car 
having  a  superstructure  for  handling  timbers  not 
dangerous  If  properly  used,  due  to  the  overload- 
ing of  such  car  by  coemployees.  Callaway  v. 
Allen  (1894)  12  C.  C.  A.  114,  24  U.  S.  App. 
389,  64  Fed.  297.  The  court  said :  "The  pri- 
mary cause  of  the  accident  was  the  careless  and 
negligent  use  of  the  car  by  Anderson  and  the 
men  under  him.  The  weight  of  evidence  is  dear 
that  the  car,  with  the  added  superstructure,  was 
not  ordinarily  or  necessarily  dangerous,  if  care- 
fully handled  and  not  overloaded.  .  .  .  The 
evidence  shows  clearly  that  the  car  was  over- 
loaded. The  timbers  were  too  heavy  for  the 
counterbalancing  weight,  and  that  was  the  fault 
of  coemployees,  and  was  the  primary  and  con- 
trolling cause  of  the  accident." 

Cases  Involving  injuries  from  the  Improper 
ioadlng  of  cars  often  turn  upon  the  question 
whether  the  servant  assumed  the  risk  as  one  of 
those  ordinarily  incident  to  the  service.  With 
these  we  are  not  concerned  in  this  note.  In 
other  cases  the  liability  of  a  railroad  company 
for  injuries  caused  by  foreign  cars  so  loaded 
that  the  freight  upon  them  projects  over  the 
ends  has  been  referred  to  the  consideration 
whether  it  is  negligence  to  receive  into  a  train 
cars  loaded  In  this  manner.  In  one  case  the 
ground  has  been  taken  that  its  acceptance  is  ' 
54L.R.A.  9 


merely  a  fact  bearing  upon  the  question  of  the 
company's  negligence.  Louisville  ft  N.  R.  Co.  v. 
Gower  (1887)  85  Tenn.  473,  3  8.  W.  824.  In 
another  it  has  been  held  that  the  court  may 
pronounce  the  company,  as  a  matter  of  law,  not 
to  be  guilty  of  negligence  in  exposing  a  servant 
to  a  risk  of  this  character.  Northern  C.  R.  Co. 
v.  Husson  (1882)  101  Pa.  1,  47  Am.  Uep.  090; 
Day  v.  Toledo,  C.  S.  ft  D.  R.  Co.  (1880)  42  Mich. 
523,  4  N.  W.  203. 

But  thla  theory  of  the  circumstances  involved 
In  cases  of  this  class  suggests  a  standpoint  dif- 
ferent from  that  occupied  in  the  cases  in  which 
the  responsibility  of  the  master  has  been  dis- 
cussed with  special  reference  to  the  existence  of 
a  duty  to  ascertain  the  condition  of  the  cars 
which  the  servants  are  required  to  handle,  and 
the  right  to  maintain  an  action  Is  tested  by  an 
examination  of  the  question  whether  that  duty 
is  assignable  or  absolute.  This  question  can 
only  be  material  when  it  has  been  determined 
that  there  hits  been  a  breach  of  duty.  See  III. 
q,  t,  eupra. 

In  a  later  subdivision  it  will  be  shown  that 
the  negligence  of  an  employee  In  Inspecting  a 
railway  car  with  a  view  to  ascertaining  whether 
it  Is  properly  loaded  1b  that  of  a  mere  coservant 
of  the  trainmen:     See  VII.  b,  6,  infra. 

A  master  Is  not  liable,  where  his  foreman  in 
helping  to  unload  lumber  from  a  wagon  allowed 
a  roller  to  fall  off  upon  a  servant  Lundberg  v. 
Sheviln-Carpenter  Co.  (1897)  68  Minn.  135, 
70  N.  W.  1078. 

4.  Unloading  railway  cars  or  other  vehicle*. 

Compare  the  cases  cited  V.  o,  7,  infra. 

A  conductor  of  a  freight  train  acts  as  a  mere 
servant  in  helping  a  brakeman  to  unload  a  car. 
Louisville,  N.  A.  ft  C.  R.  Co.  v.  Southwlck  (1890) 
16  Ind.  App.  486,  44  N.  E.  263. 

5.  Manipulating  switches. 

The  duty  of  opening  and  closing  a  switch  In 
the  ordinary  operation  of  a  railroad  is  not  one 
of  the  personal  duties  of  the  master,  but  a 
duty  of  operation.  St.  Louis,  I.  M.  ft  S.  R.  Co. 
v.  Needham  (1894)  25  L.  R.  A.  838,  11  C.  C.  A. 
56,  27  U.  8.  App.  227,  63  Fed.  107.  The  court 
said:  "The  roadbed,  ties,  tracks,  stations, 
roiling  stock,  and  all  the  appurtenances  of  a 
well-equipped  railroad  together  constitute  a 
great  machlue  for  transportation.  It  is  the 
duty  of  the  railroad  company  to  use  ordinary 
care  to  furnish  a  sound  and  reasonably  safe  ma- 
chine, to  use  due  diligence  to  keep  it  in  proper 
repair,  and  to  use  ordinary  care  to  employ  rea- 
sonably competent  servants  to  operate  it;  but, 
when  this  duty  Is  performed,  the  duty  rests 
upon  the  servants  to  operate  It  carefully.  In 
the  case  before  us  there  Is  no  evidence  that  the 
conductor  who  negligently  left  the  switch  open 
was  not  selected  with  reasonable  care.  There 
is  no  claim  that  there  was  any  defect  In  the 
switch  that  hindered  or  prevented  the  conductor 
from  closing  it.  The  company  furnished  a 
switch  sufficient  to  move  the  rails,  and  used  due 
c&re  in  selecting  the  servant  to  operate  it.  Be- 
fore this  servant  commenced  to  operate  it,  the 
switch  was  closed,  so  that  the  passenger  train 
on  which  the  decedent  was  killed  might  have 
passed  In  safety.  It  became  the  duty  of  the 
conductor.  In  the  operation  of  the  railroad,  to 
open  this  switch  and  to  run  his  train  through 
it  upon  the  spur  track.  He  did  so.  It  then  be- 
came his  duty  to  take  his  train  off  the  spur 
track,  and  to  close  the  switch.  He  took  his 
train  off,  and  proceeded  south,  but  carelessly 
left  the  switch  open.  His  negligence  was  not  in 
the  construction,  preparation,  or  repair  of  the 
railroad,  but  in  its  operation.    The  railroad  was 
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safe  be/ore  he  made  it  unsafe  by  his  negligence 
in  operating  it,  and  be  was  discharging  none  of 
the  personal  duties  of  the  master,  but  one  of 
the  duties  of  the  servant,  when  he  became  guilty 
of  the  fatal  negligence.  Any  other  holding 
wou>d  annihilate  the  now  settled  rule  of  liabil- 
ity for  the  negligence  of  fellow  servants.  It 
will  (iot  do  to  say  that  the  timely  movement  and 
fastening  of  a  switch  In  the  ordinary  operation 
of  a  railroad  Is  requisite  to  provide  a  safe  place 
for  the  next  train  to  be  operated  In,  and  hence 
is  one  of  the  personal  duties  of  the  master. 
Under  such  a  rule.  It  would  become  the  absolute 
duty  of  the  master  to  so  operate  all  switches, 
all  turntables,  the  levers  of  all  engines,  all 
brakes,  all  cars,  and. every  appurtenance  of  the 
railroad  that  every  place  upon  it  should  at  all 
times  be  safe,  and  no  negligence  of  any  employee 
could  ever  cause  an  Injury  to  another  servant 
for  which  the  master  might  not  be  held  liable. 
At  the  Instant  of  the  Injury,  every  place  In 
which  an  Injury  Is  Inflicted  Is  unsafe.  The  test 
of  liability  is  not  the  safety  of  the  place  nor  of 
the  machinery  at  the  instant  of  injury,  but  the 
character  of  the  duty,  the  negligent  performance 
of  which  caused  the  Injury.  Was  it  a  duty  of 
construction,  preparation,  or  repair,  or  was  it  a 
duty  of  operation  of  the  machine  7*'  To  the 
same  effect,  see  Pleasants  v.  Raleigh  &  A.  Air 
Line  R.  Co.  (1897)  121  N.  C.  492,  28  S.  E.  267 ; 
Daves  v.  Southern  P.  Co.  (1893)  98  Cal.  19,  32 
Pac.  708  (train  ran  through  the  switch  on  to 
the  siding  and  killed  a  track  repairer)  ;  Cor- 
coran v.  Delaware,  L.  &  W.  R.  Co.  (1891)  126 
N.  Y.  673,  27  N.  E.  1022  (car  allowed  to  run  on 
to  repair  track). 

The  proximate  cause  of  the  Injury  Is  the  neg- 
ligence of  a  fellow  servant  where  a  collision  of 
a  switch  engine  with  a  train  was  caused  by 
negligence  of  the  brakeman  In  manipulating  the 
switch,  and  the  water  tank  of  the  engine.  Insuf- 
ficiently secured  to  withstand  the  shock  of  the 
collision,  was  thereby  thrown  forward  onto  a 
brakeman  riding  on  the  engine.  Vlselich  v. 
Southern  P.  Co.  (1899)  126  Cal.  587,  59  Pac. 
129 ;  Guthrie  v.  Southern  P.  R.  Co.  (1891 ;  Or.) 
26  Pac.  76. 

In  Miller  v.  Southern  P.  Co.  (1891)  20  Or. 
285,  26  Pac.  70,  the  special  contention  was  put 
forward  that  the  effect  of  a  general  rule  of  the 
company  providing  that  conductors  would  be 
held  personally  responsible  for  the  proper  ad- 
justment of  switches  used  by  their  trains  was 
to  create  the  conductor  whose  negligence  caused 
the  injury  vice  principal  as  regards  the  plaintiff. 
The  court  rejected  this  contention,  reasoning 
thus :  "The  argument  for  the  plaintiff  proceeds 
upon  the  aaaumptlon  that  the  switch  was  broken 
and  disarranged  when  the  Lebanon  locomotive 
used  it,  and  that  Huston  [the  conductor]  had 
devolved  upon  him  the  duty  of  seeing  that  the 
switch  was  properly  adjusted,  which  being  a  per- 
sonal duty  the  company  owed  to  Miller,  that  the 
negligence  of  Huston  in  falling  to  discover  that 
the  switch  was  out  of  order  was  the  negligence 
of  the  company,  and  rendered  It  liable  for  the 
injurious  consequences  which  ensued.  The  rule 
was  a  proper  and  needful  regulation,  and  dis- 
obedience to  it  was  well  calculated  to  Insure 
safety,  but  It  was  not  designed  to  create  any 
new  or  distinct  liability  other  than  the  law  es- 
tablished. As  a  rule,  It  did  not  operate  to 
change  the  rule  of  law  which  governed  the  rela- 
tion of  the  parties  and  fixed  their  liabilities. 
The  conductors  were  not  expected  to  perform 
the  duties  of  switchmen — someone  under  them, 
usually  a  brakeman,  discharged  this  duty,  by 
their  direction ;  and  the  object  of  the  rule 
In  making  them  responsible  was  to  secure  the 
best  possible  performance  of  the  duty  of  a 
switchman  to  Insure  safety  In  operating  the 
trains.  It  added  no  new  or  other  element  to 
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the  legal  relation  of  the  parties  concerned  than 
already  existed.  The  whole  duty  combined  and 
to  be  performed  In  this  regard,  by  conductor  and 
switchman,  in  operating  the  switch,  only  con- 
stituted the  proper  discharge  of  the  duty  of 
a  switchman.  It  <s  not- -the  4uty<of  a  maater» 
*as  with  a  personal  sight  and  touch,'  to  operate 
the  switches  on  the  road.  .  .  .  If  we  take 
the  character  of  the  act  performed  by  such 
servant  to  determine  whether  he  is  an  agent 
or  representative  of  the  company,  or  a  fellow 
servant,  what  is  there  In  the  act  of  operating  a 
switch  so  as  to  properly  adjust  the  rails  for 
the  passage  of  trains  which  may  be  considered 
in  any  sense  to  impose  or  delegate  the  duty  to- 
such  employee  to  furnish,  construct,  keep  or 
maintain  in  repair  such  switch?  However  lib- 
erally we  may  construe  the  rule  as  to  coservants- 
it  Is  difficult  to  perceive.  If  the  rule  Itself  Is  to- 
remain,  that  a  servant  engaged  in  the  operation, 
of  a  switch  is  a  representative  of  the  master 
or  other  than  a  fellow  servant  engaged  In  & 
common  employment  for  the  successful  manage- 
ment of  the  trains.  The  act  he  performs  in- 
volves no  duty  of  construction  or  repair,  or 
other  duty  in  regard  to  the  switches  of  the 
road  if  out  of  repair  or  unfit  for  use,  whether  by 
wear  and  tear  or  by  the  criminal' Interference  or 
strangers,  than  to  promptly  notify  the  company 
of  Its  condition  so  that  it  may  be  repaired  or 
its  place  supplied." 

6.  Failing  to  prevent  the  movement  of  heavy- 
pieces  of  machinery. 


The  negligence  of  a  servant  In  falling  to 
cure  railway  cars  on  an  Incline  so  far  as  to 
prevent  their  moving  is  not  chargeable  to  the 
company.  Kudlk  v.  Lehigh  Valley  R.  Co.  (1894> 
78  Hun,  492,  29  N.  Y.  Supp.  533. 

A  train  hand  cannot  recover  for  the  negli- 
gence of  a  coservant  In   failing  to  block   the 
wheel  of  a   railway  car  so  as  to  prevent  its 
moving.     Dodge  v.  Boston  &  A.  R.  Co.   (1892) 
155  Mass.  448,  29  N.  E.  1086. 

An  averment  which  shows  that  the  proximate- 
cause  of  the  Injury  was  the  moving  of  a  trav- 
eling crane  shows  that  it  was  due  to  the  act  of 
a  fellow  servant,  and  no  recovery  can  be  had  on» 
the  theory  that  another  crane  was  defective. 
Baxter  v.  Abernethy  (1893)  21  Sc.  Sees.  Cas. 
4th  series,  159. 

A  servant  who  was  injured  while  working  ln» 
the  elevator  of  a  mine  which  he  had  been  or- 
dered to  clean  cannot  recover  where  the  cause 
of  the  Injury  was  the  starting  of  the  engine 
which  operated  the  hoisting  machinery,  an* 
the  accident  might  have  been  prevented  ir 
the  foreman  had,  as  It  was  his  duty  to  do,  de- 
tached the  endless  chains  used  in  running  the 
elevator,  and  thus  disconnected  It  from  the  ma- 
chinery. New  Pittsburgh  Coal  &  Coke  Co.  ▼. 
Peterson  (1894)  136  Ind.  398,  85  N.  E.  T 
(1896)  14  Ind.  App.  684,  43  N.  E.  270. 

7.  Operating  hoisting  machinery. 

An  employer  Is  not  liable  for  Injuries  to  a, 
workman  handling  the  crank  of  a  crane  hoisting: 
a  heavy  weight  by  the  slipping  of  the  shaft  from 
slow  gear  Into  fast  gear  requiring  much  greater 
power,  through  fellow  workmen  stationing  them- 
selves upon  the  side  of  the  crank  opposite  to  the 
fast  gear,  and  the  pressure  caused  by  their  po- 
sition. Barlow  v.  Standard  Steel  Casting  Co. 
(1893)  154  Pa.  180,  26  Atl.  12. 

The  absence  of  a  clutch  to  a  machine  does  not 
render  an  employer  liable  for  an  Injury  to  an. 
employee  while  entangled  in  a  rope,  where  the 
Injury  would  have  been  prevented  If  the  em- 
ployee had  held  the  rope  tightly,  or  If  a  fellow 
employee  at  the  machine  had  done  the  same 
thing,  and  there  is  no  reason  to  believe  that  he 
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would  bare  been  more  liable  to  nee  the  clutch, 
if  there  had  been  one.  American  Glucose  Co.  r. 
Levin  (1898)  81  111.  App.  482. 

The  death  of  an  employee  caused  by  the  fall- 
are,  either  of  himself  or  a  coemployee,  to  take 
the  twist  ont  of  a  chain  on  a  windlass  used  In 
operating  machinery,  will  not  render  the  em- 
ployer liable.  Delaney  v.  Heartt  (1890)  82  N. 
Y.  S.  B.  499,  10  N.  Y.  Supp.  595. 

Plaintiff's  Intestate  was  employed  by  defend- 
ants, at  the  time  of  his  death,  at  the  bottom  of 
a  mine  shaft,  his  duty  being  to  fill  the  ore 
backet,  which  was  hoisted  by  a  horse  led  by  a 
boj.  The  employee  at  the  top  of  the  shaft, 
whose  duty  It  was  to  dump  the  ore  bucket  and 
let  it  down  to  deceased,  dropped  It  without  look* 
lug  to  see  whether  the  boy  had  hooked  the  rope 
to  the  hame  of  the  horse,  as  was  the  custom,  In 
order  to  let  the  bucket  down  steadily,  which  he 
had  sot  done;  and  the  bucket  struck  deceased 
and  killed  him.  It  was  held  that,  though  the 
boy  was  Incompetent  to  manage  the  horse,  such 
Incompetency  was  not  the  cause  of  the  accident, 
but  that  it  was  caused  by  the  negligence  of  de- 
ceased's fellow  servant  at  the  top  of  the  shaft, 
and  hence  there  was  no  error  in  directing  a  ver- 
dict for  defendants.  Adams  v.  Snow  (1900) 
106  Wis.  152,  81  N.  W.  988. 

An  employer  Is  not  liable  for  the  negligent  op- 
eration of  an  elevator,  which  Is  safe  if  carefully 
used.  White  v.  Bldlits  (1897)  19  App.  Div. 
256,  46  N.  Y.  8upp.  184  ;  Trewatha  v.  Buchanan 
Gold  lain,  ft  Mill.  Co.  (1892)  96  Cal.  494,  28 
Pac.  571,  81  Pac.  561. 

The  servant's  action  is  not  maintainable 
where  upon  the  evidence  the  cause  of  the  in- 
jury must  have  been  the  negligence  of  one  fellow 
•errant  In  leaving  an  elevator  suspended  at  the 
floor  from  which  It  fell  when  another  fellow 
•errant  got  onto  It,  or  in  leaving  the  rope  out 
of  gear,  or  In  descending  on  it  while  the  rope 
was  out  of  gear.  Keiley  v.  Boston  Lead  Co. 
(1880)  128  Mass.  456. 

The  mate  of  a  vessel  is  a  fellow  servant  of  a 
boatswain  In  managing  the  chain  In  lowering 
the  topmast,  which  the  boatswain  has  gone  up 
to  unfasten.     The  Miami  (1898)  87  Fed.  757. 

Ad  employer  is  not  liable  for  injury  to  an 
employee  in  ibe  hold  of  a  vessel  by  the  over- 
turning, of  a  loaded  bucket  which  hit  the  coam- 
ings of  the  hatch,  where,  on  reaching  the  coam- 
ings, It  was  pulled  sldewlse  by  another  em- 
ployee, to  be  dumped  on  the  dock,  and  there  is 
no  other  showing  of  negligence.  McDonough  v. 
Walsh  (1892)  49  N.  Y.  S.  R.  861,  21  N.  Y.  Supp. 
303. 

A  foreman  of  a  stevedore  gang  acts  as  a  fel- 
low servant  of  a  stevedore  at  work  In  the  hold 
of  a  vessel.  In  stopping  a  draft  of  loaded  bags 
u  It  comes  over  the  vessel's  side,  to  have  them 
made  tighter  in  the  sling  before  being  lowered 
Into  the  hatch,  and  the  ship  Is  not  liable  for  In- 
juries caused  by  their  being  left  unsecured,  and 
falling  and  injuring  the  workmen  below.  The 
Kensington  (1898)  91  Fed.  681. 

Recovery  cannot  be  had  for  the  death  of  an 
employee  on  a  steamship,  caused  by  the  falling 
of  a  barrel  from  a  sling  while  being  lowered 
into  the  hold,  where  the  negligence.  If  any,  caus- 
ing its  fall,  was  that  of  a  fellow  servant.  Moy 
t.  Ocean  S.  8.  Co.  (1895)  12  Misc.  375,  33  N.  Y. 
Supp.  563. 

The  captain  of  a  lighter  engnged  In  delivering 
boards  upon  a  vessel  cannot  recover  for  injuries 
from  the  fall  of  boards  caused  by  the  insecure 
manner  of  fastening  the  rope  holding  them 
while  being  hoisted,  where  the  fault  was  that  of 
one  of  the  workmen.  The  Ravensdale  (1804) 
tt  Fed.  624. 

A  ship  is  not  liable  for  injuries  to  a  long- 
shoreman engaged  in  the  hold  helping  to  unload 
boa,  caused  by  the  fall  of  iron  from  a  skid 
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through  the  corner  of  which  a  lanyard  pulled 
out,  when  the  skid  caught  through  the  negli- 
gence of  the  guy-tender  or  engineer  as  it  was 
coming  up.     The  Servia  (1891)  44  Fed.  948. 

8.  Operating  machinery  to  sawmills. 

Plaintiff  was  thrown  onto  a  trimming  saw 
which  he  was  operating  in  defendant's  sawmill, 
and  was  injured,  having  been  struck  by  one  end 
of  a  plank  lying  on  rolls,  the  other  end  of  which 
had  been  caught  on  the  carriage  of  the  main 
saw.  It  was  the  duty  of  a  fellow  servant  to 
see  that  the  plank  was  so  placed  on  the  rolls 
that  it  could  not  be  caught  by  the  carriage,  and 
of  another  fellow  servant  not  to  run  the  car- 
riage unless  it  was  clear  of  the  planks  on  the 
rolls.  It  was  held  that  the  Injury  was  caused 
by  the  negligence  of  one  or  both  of  the  fellow 
servants.  Demers  v.  Deerlng  (1899)  93  Me. 
272,  44  Atl.  922. 

9.  Operating  a  /Irs  hose. 

The  failure  of  water  to  run  from  a  hose  will. 
In  the  absence  of  positive  evidence,  be  attributed 
to  the  negligence  of  fellow  servants  in  falling 
to  keep  the  apparatus  in  proper  order,  or  la 
negligently  putting  It  in  operation.  Jones  v. 
Granite  Mills  (1878)  126  Mass.  84,  80  Am.  Rep. 
661. 

10.  Starting   machinery  without  teaming. 

In  several  cases  the  principle  Is  applied  that 
there  can  be  no  recovery  where  the  Injury  was 
caused  by  the  negligence  of  a  coservant  in  start- 
ing machinery  without  notice,  at  a  time  when 
the  plaintiff  is  in  such  a  position  that  he  is  safe 
as  long  as  it  is  not  in  motion.  Bergstrom  v. 
Staples  (1890)  82  Mich.  654,  46  N.  W.  1035; 
Fournier  v.  Columbian  Mfg.  Co.  (1899:  N.  JI.) 
44  Atl.  104 ;  O'Brien  v.  American  Dredging  Co. 
(1891)  53  N.  J.  L.  291,  21  Atl.  324 ;  Henshaw  v. 
Ponds  Extract  Co.  (1892)  50  N.  Y.  8.  R.  263, 
21  N.  Y.  Supp.  177  (oiler  Injured)  ;  Whatley  v. 
Block  (1894)  95  Ga.  15,  21  S.  B.  985  (eleva- 
tor) :  Porter  v.  Silver  Creek  &  M.  Coal  Co. 
(1893)  84  Wis.  418,  54  N.  W.  1019  (sudden 
start' ng  of  machinery  tautened  a  slack  cable)  ; 
Wilson  v.  Hudson  River  Water  Power  &  Paper 
Co.  (1893)  71  Hun,  292,  24  N.  Y.  Supp.  1072 
(water  turned  on  to  a  power  wheel)  ;  Davis  v. 
Muscogee  Mfg.  Co.  (1898)  106  Ga.  126,  82  S.  B. 
30;  Kerr  v.  Crown  Cotton  Mills  (1898)  105  Ga. 
510,  31  S.  E.  166  (petition  alleging  that  steam 
was  turned  on  from  an  engine  so  negligently  by 
the  engineer,  or  some  other  employee  of  the  de- 
fendant, that  the  plaintiff,  who  was  washing  a 
window,  was  Injured,  shows  no  cause  of  action). 

11.  Moving  heavy  artiolee. 

See  also  V.  b,  h,  I,  o,  8,  §upra. 

A  railway  company  Is  not  liable  where  Injury 
was  received  by  a  section  hand  owing  to  the  way 
In  which  his  col  a  borers  lifted  a  rail.  Coyne  v. 
Union  P.  R.  Co.  (1890)  133  U.  S.  370,  33  L.  ed. 
651,  10  Sup.  Ct.  Rep.  382. 

An  employer  Is  not  liable  for  the  negligent 
manner  In  which  a  foreman  conducts  the  opera- 
tion of  moving  a  heavy  wheel.  Richmond  Loco- 
motive &  Mach.  Co.  v.  Ford  (1897)  94  Vs.  627, 
27  S.  E.  609. 

A  lumber  company  Is  not  liable  for  an  injury 
to  a  lumberman,  caused  by  the  negligence  of  co- 
employees  in  falling  to  keep  rollers  at  right  an- 
gles with  a  piece  of  timber  being  moved  thereon, 
in  consequence  of  which  It  slewed  around  so 
that  the  end  struck  a  lumber  pile,  from  which 
planks  fell  on  his  leg.  Weeklund  v.  Southern 
Oregon  Co.  (181)1)  20  Or.  591,  27  Pac.  260 
(carelessness  of  workmen  In  using  chute,  not 
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negligence  in  Its  construction,  declared  to  be  the 
proximate  canoe  of  the  Injury)* 

There  can  be  no  recovery  for  an  accident 
caused  by  the  slacking  of  guy  ropes  In  the  hands 
of  the  plaintiff's  fellow  servants,  while  a  heavy 
piece  of  a  bridge  was  being  moved.  Ludlow  v. 
Groton  Bridge  &  Mfg.  Co.  (1896)  11  App.  Div. 
452,  42  N.  Y.  Supp.  843. 

A  servant  has  no  cause  of  action  against  his 
master  for  an  injury  received  while  assisting  to 
handle  a  heavy  stone,  through  the  neglect  of  his 
fellow  workmen  in  letting  the  stone  down  too 
soon.  La  Belle  v.  Montague  (1899)  174  Mass. 
458,  64  N.  E.  859. 

12.  Caueing  or  allowing  heavy  object*  to  fall. 

An  employer  Is  not  liable  for  Injuries  caused 
to  one  servant  by  the  carelessness  of  another  In 
pulling  away  a  chocking  guard  in  a  pile  driver, 
and  thus  allowing  the  hammer  to  fall.  McPhee 
t.  Scully  (1895)  163  Mass.  216,  89  N.  B.  1007. 

A  bridge  foreman  is  a  fellow  servant  of  a 
carpenter  in  negligently  and  carelessly  permit* 
ting  a  Jackscrew  to  fall,  which  was  set  up  by  the 
two,  and  which  the  foreman  agreed  to  watch. 
Pelrce  v.  Oliver  (1897)  18  Ind.  App.  87,  47  N. 
B.  485. 

A  master  is  not  liable  for  the  death  of  a  serv- 
ant caused  by  the  fall  of  a  sliding  door  In  a 
•tore,  where  It  fell  owing  to  the  careless  manner 
In  which  It  was  opened  by  the  men  in  charge  of 
It.  Collyer  v.  Pennsylvania  B.  Co.  (1886)  49 
N.  J.  L.  59,  6  Atl.  487. 

A  laborer  cannot  recover  where  he  Is  struck 
by  a  plank  left  loose  on  a  scaffold  by  his  fore- 
man, and  thrown  off  by  a  tank  which  Is  being 
hoisted  through  a  window  by  himself  and  his 
coservants.  Bagley  v.  Consolidated  Oas  Co. 
(1896)  5  App.  Dlv.  432,  89  N.  Y.  Supp.  802. 

A  Superintendent,  In  answering  In  the  affirma- 
tive when  a  laborer  was  about  to  throw  down  a 
block  of  wood  and  asked  If  all  was  clear  below, 
acted  as  a  mere  servant.  Donnelly  v.  San  Fran- 
cisco Bridge  Co.  (1897)  117  Cal.  417,  49  Pac 
559. 

The  negligence  of  a  foreman  In  dropping  an 
Implement  and  injuring  an  employee  under  his 
direction  Is  that  of  a  fellow  servant,  and  not  of 
a  vice  principal.  Frawley  v.  Sheldon  (1897) 
20  R.  I.  258,  88  Atl.  370. 

A  mining  company  Is  not  liable  where  a  miner 
Is  Injured  by  the  negligence  of  a  blacksmith, 
whose  duty  It  is  to  sharpen  the  tools,  In  lower- 
ing them  down  a  shaft.  Snyder  v.  Viola  Mln. 
&  Smelting  Co.  (1891)  2  Idaho,  771,  26  Pac. 
127. 

A  foreman  In  a  machine  shop  Is  a  fellow  serv- 
ant, with  respect  to  his  own  negligence  In  the 
manner  of  bracing  a  section  of  a  heavy  conden- 
ser, of  an  employee  who  assisted  him  and  was 
Injured  by  the  section  falling  upon  him.  Kllegel 
v.  Weisel  &  V.  Mfg.  Co.  (1893)  84  Wis.  148,  53 
N.  W.  1119. 

An  Injury  caused  by  the  fall  of  the  door  of 
a  freight  house,  struck  by  a  keg  of  nails  which 
was  being  rolled  out  by  the  plaintiffs  coserv- 
ants, Is  regarded  as  being  due  to  the  negligence 
of  the  latter,  and  not  to  the  negligence  of  the 
company,  where  the  evidence  shows  that  the 
door,  when  rolled  back,  left  a  space  of  about 
8  feet  for  the  unloading  of  freight,  amply  suffi- 
cient for  the  passage  of  the  keg  If  It  had  been 
handled  with  reasonable  care.  Chicago,  It.  I. 
&  P.  R.  Co.  v.  Becker  (1890)  38  111.  App.  523. 

An  employee  engaged  with  other  employees  in 
hoisting  Ice  to  the  top  of  a  car  by  means  of  a 
large  sawhorse  placed  on  the  tops  of  two  cars 
standing  side  by  side  cannot  recover  for  an  In- 
jury caused  by  the  horse  tipping  over  because  of 
his  negligence  or  that  of  bis  fellow  servants  In 
pulling  laterally  Instead  of  perpendicularly  In 
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hoisting  the  Ice.    Tobln  v.  Friedman  Mfg.  Co. 
(1896)  67  111.  App.  149. 

Injuries  sustained  by  a  railway  employee, 
who,  with  other  hands,  was  carrying  a  rail, 
caused  by  the  hands  at  the  other  end  dropping 
it  upon  the  section  boss's  order  before  he  and 
the  other  hands  at  his  end  were  ready,  are  not 
due  to  the  order,  but  either  to  his  own  disobed- 
ience of  the  order,  or  to  the  negligence  of  the 
other  workmen.  Coffman  v.  Louisville  &  N.  R. 
Co.  (1892)  13  Ky.  L.  Rep.  866,  18  S.  W.  1012. 

An  employer  Is  not  liable  for  Injuries  sus- 
tained In  removing  pieces  of  lumber,  the  cause 
of  the  accident  being  the  act  of  one  left  In 
charge  of  the  work  by  the  foreman  while  ha 
was  temporarily  absent,  in  releasing  his  hold 
upon  a  pile  of  rims  which  he  was  supporting; 
while  the  employee  was  removing  the  lumber. 
Hodges  v.  Standard  Wheel  Co.  (1899)  152  Ind. 
680,  52  N.  B.  391,  54  N.  B.  383. 

The  duty  of  a  master  to  provide  a  safe  place 
for  the  employees,  In  which  to  do  their  work, 
does  not  extend  to  conditions  which  the  em- 
ployees create  In  the  performance  and*  as  a  de- 
tail of  their  work,  as  where  the  employees  in 
shoveling  coal  leave  an  overhanging  frozen  crust 
of  coal,  which  falls  and  Injures  one  of  them. 
Miller  v.  Thomas  (1897)  15  App.  Dlv.  105,  44 
N.  Y.  Supp.  277. 

Where  a  servant  of  a  railway  company  is  in- 
jured while  putting  a  hose  on  an  engine  tendei 
by  the  falling  of  loose  coal  dlslod^d  by  another 
servant  standing  on  the  tender  to  receive  the 
hose,  the  company,  Its  negligence  In  overloading 
the  coal  not  being  the  proximate  cause  of  the 
accident,  Is  not  liable.  Weisel  v.  Eastern  R.  Co. 
(1900)  79  Minn.  245,  82  N.  W.  576. 

An  employee  of  a  railroad  company  cannot 
recover  damages  of  the  company  for  an  injury 
received  by  the  failing  of  a  pile  of  lumber, 
caused  by  the  negligence  of  himself  and  of  his 
coemployees.  Langlois  v.  Maine  C.  B.  Co. 
(1892)  84  Me.  161,  24  Atl.  804. 

A  laborer  injured  by  the  fall  of  a  steel  Ingot 
from  a  mass  of  such  Ingots,  carelessly  piled  by 
his  fellow  laborers  in  the  same  employment, 
cannot  recover  of  the  employer.  Nash  ▼• 
Nashua  Iron  &  8teel  Co.  (1882)  62  N.  H.  406. 

A  laborer  engaged  In  loading  boxes  on  a  rail- 
way car  cannot  recover  for  Injuries  due  to  the 
fact  that  they  were  unsafely  piled  and  fell  when 
he  climbed  on  them.  8uch  a  danger  Is  one  in- 
cident to  the  progress  of  the  work.  Carolan  v. 
Southern  P.  Co.  (1897)  84  Fed.  84. 

An  employee  is  a  fellow  servant  with  a  fore- 
man by  whose  negligence  in  throwing  a  box 
upon  a  pile  of  iron  posts  the  former  was  injured, 
where  the  latter  was  doing  nothing  which  It 
was  the  master's  duty  to  do.  Dl  Marcho  v. 
Builders  Iron  Foundry  (1894)  18  B.  I.  514,  28 
Atl.  661. 

A  foreman  acts  as  a  fellow  servant  of  his 
subordinates  in  moving  loose  stones  which  sup- 
port a  large  rock,  and  thereby  causing  It  to 
fall.  Ross  v.  Union  Cement  &  Lime  Co.  (1900) 
25  Ind.  App.  463,  58  N.  B.  500. 

13.  Failing  to  prevent  ewplo»ions. 

A  railroad  company  Is  not  liable  for  the  death 
of  a  fireman  caused  by  the  explosion  of  the  boiler 
of  a  locomotive  engine,  where  such  explosion 
was  due  to  the  fact  that  the  water  was  per- 
mitted by  the  engineer  to  get  too  low  while  run- 
ning at  night,  If  the  boiler  was  properly  sup- 
plied with  gauge  cocks  to  test  the  height  and 
adequacy  of  the  water.  Leary  v.  Lehigh  Valley 
R.  Co.  (1894)  76  Hun,  575,  28  N.  Y.  8upp.  187. 

An  employee  In  a  frult-cannlng  factory  does 
not  cease  to  be  a  fellow  servant  of  another  em- 
ployee, merely  because  he  Is  directed  by  the  su- 
perintendent to  look  after  a  barrel  used  for  heat- 
ing water  with  steam,  and  the  employer  la  thi 
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fore  not  liable  for  his  negligence  In  inserting  or 
failing  to  remove  a  plug  from  the  pipe  through 
which  the  steam  escapes,  causing  an  explosion 
of  the  barrel.  Crowell  v.  Thomas  (1897)  18 
App.  Dlv.  520,  46  N.  Y.  Supp.  187. 

A  natural  gas  company  is  not  liable  for  an  in- 
jury to  a  servant  from  an  explosion  caused  by 
the  striking  of  a  match  by  a  fellow  workman  to 
light  his  pipe.  Allegheny  Heating  Co.  v.  Rohan 
(1888)  118  Pa.  223,  11  Atl.  789. 

14.  Work  of  blotting. 

See  also  V.  b,  e,  supra. 

To  place  and  set  off  blasts  In  a  mine  Is  the 
function  of  a  mere  servant.  Anderson  v.  Daly 
Min.  Co.  (18»7)  16  Utah,  28,  50  Pac.  815. 

15.  Failing  to  keep  floors  clean. 

An  employee  was  injured  by  falling  upon  a 
slippery  floor,  rendered  so  by  grease  left  thereon 
bj  two  other  employees,  who  had  been  directed 
by  defendant's  foreman  to  clean  out  a  pit  for- 
merly occupied  by  the  gearing  of  a  machine. 
It  was  held  that  the  injury  was  caused  by  a  fel- 
low servant,  for  whose  carelessness  the  master 
was  Dot  liable.  Burke  v.  National  India  Rub- 
ber Co.  (1897)  21  R.  I.  446,  44  Atl.  807. 

16.  Exposing  the.  servant  to  excessive  heat. 

An  employer  Is  not  liable  for  the  death  of 
an  employee  engaged  in  cleaning  an  oven  used 
for  heating  air  to  be  blown  into  a  blast  furnace, 
by  the  unexplained  opening  of  a  cock  letting  on 
through  such  oven  the  blast  of  air  heated  to 
nearly  1,000  degrees.  Dana  v.  Crown  Point 
Iron  Co.  (1893)  51  N.  Y.  S.  R.  238,  22  N.  Y. 
Supp.  455. 

17.  Failing  to  keep  place  of  work  properly  ven- 

tilated. 

An  employer  who  furnishes  a  suitable  place 
for  a  given  machine  and  a  particular  kind  of 
work,  and  instructs  his  foreman  to  ventilate 
the  room  by  opening  the  windows  when  the  ma- 
chine Is  In  use,  is  not  liable  for  an  accident  to 
a  workman  caused  by  the  foreman's  failure  on 
a  particular  occasion  to  open  the  windows.  Mc- 
Guerty  v.  Hale  (1894)  161  Mass.  51,  86  N.  E. 
682  (plaintiff  became  dizzy  from  the  smell  of 
benzine,  and  was  injured  by  uncovered  gearing 
while  he  was  attempting  to  adjust  the  parts  of 
a  machine.) 

18.  Foiling    to    keep   place   of   work   properly 

lighted. 

Where,  In  an  action  by  a  servant  against  his 
master  for  an  injury  partially  resulting  from  a 
dark  molding  room,  It  appeared  that  the  com- 
pany furnished  an  adequate  lighting  plant,  and 
that  the.  gas  could  have  been  lighted  by  the  serv- 
ant. It  is  error  to  Instruct  that  the  question 
of  the  gas  being  lighted,  and  whether 
any  negligence  was  to  be  Imputed  to  the 
defendant,  was  for  the  jury,  as  the  duty  to  light 
the  gas  was  not  on  the  defendant.  Hall  v. 
United  States  Radiator  Co.  (1900)  52  App.  Dlv. 
M.  64  N.  Y.  Supp.  1002. 

There  can  be  no  recovery  for  Injuries  received 
by  a  stevedore  or  other  employee  on  a  ship, 
who  fails  through  an  open  hatchway  which  Is 
left  Insufficiently  lighted  through  the  negligence 
of  a  coemplnvee.  McCarthy  v.  Bristol  Shipown- 
ers' Co.  (U83)  Ir.  L.  R.  10  C.  L.  384 :  Byrne  v. 
Kennell  (1882)  Ir.  L.  R.  10  C.  L.  397:  Mellon 
▼-  Thorons  Wilson  Sons  &  Co.  (1803)  159  Mass. 
**.  34  X.  v..  90  (Injuries  received  by  falling 
down  n  dark  hatchway  usually  lighted  by  elec- 
tric tight 8.  because  they  were  not  going  at  the 
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time  owing  to  an  accident  that  might  have  been 
remedied  by  the  engineer,  and.  other  lights  avail- 
able were  not  put  In  place  owing  to  the  negli- 
gence of  another  employee). 

19.  Exposing  servant  to  peril  from  uncovered 
hatchways  or  other  dangerous  openings. 

Where  injuries  are  received  from  a  fall 
through  a  scuttle  there  can  be  no  recovery  where* 
the  inference  from  the  evidence  Is  that  the 
cause  of  the  accident  was  a  temporary  misplace- 
ment of  the  cover,  which  permitted  the  cover  to* 
tilt  under  the  plaintiff's  weight,  and  that  the 
cause  of  the  misplacement  was  the  hauling  of 
trucks  over  the  cover  by  the  plaintiff's  fellow- 
workmen.  The  Thereslna  (1887)  81  Fed.  90; 
Kraeft  v.  Mayer  (1896)  92  Wis.  252,  65  N.  W. 
1032  (existence  of  negligence  on  owner's  part 
denied,  as  the  stevedore  and  his  fellow  servants 
had,  under  the  customary  procedure,  full  con- 
trol of  the  physical  conditions). 

The  owner  of  a  ship  is  not  liable  to  an  em- 
ployee for  negligence  of  the  master,  mate,  or 
other  officer  in  failing  to  close  the  doors  of  the 
gangway  at  night.  Geoghegan  v.  Atlas  8.  S. 
Co.  (1895)  146  N.  Y.  369,  40  N.  E.  507. 

The  failure  to  secure  a  removable  section  of  a 
ship's  railing  Is  the  negligence  of  a  mere  serv- 
ant. Quebec  8.  S.  Co.  v.  Merchant  (1890)  133 
U.  8.  875,  83  L.  ed.  656,  10  Sup.  Ct.  Rep.  897. 
Compare  the  ruling  in  Uedley  v.  PlnJtney  &  Sons 
8.  8.  Co.  [1892]  1  Q.  B.  58,  Affirmed  [1894]  A. 
C.  222,  that  to  leave  a  removable  railing  out  of 
place  while  a  ship  was  on  a  voyage  (the  conse- 
quence being  that  a  seaman  was  thrown  over- 
board by  a  lurch)  was  not  a  breach  of  the  mer- 
chant shipping  act  1876,  %  5,  which  imposed  on* 
the  owner  and  master  of  a  ship  an  obligation  to- 
put  and  keep  her  in  a  "seaworthy  condition." 
See  III.  a,  1,  supra,  where  some  extracts  from, 
the  opinions  are  given. 

There  can  be  no  recovery  for  injuries  cause* 
by  the  failure  of  a  fellow  servant  to  replace  the 
planking  which  Is  used  to  cover  a  pit,  when  it 
is  not  in  use.  Son  eld  v.  Guggenheim  Smelting 
Co.  (1900)  64  N.  J.  L.  605,  50  L.  R.  A.  417,  4tf 
Atl.  711;  Filbert  v.  Delaware  A  H.  Canal  Co. 
(1890)  121  X.  Y.  207,  23  N.  B.  1104. 

The  leaving  open  of  a  hatchway  by  a  squad 
of  laborers  Is  the  act  of  fellow  servants  which 
will  preclude  recovery  by  a  member  of  such 
squad  for  Injuries  from  falling  through  such 
hatchway,  where  the  duty  of  covering  and  un- 
covering it  rests  upon  such  squad.  The  Louisi- 
ana (1896)  21  C.  C.  A.  60,  41  U.  8.  App.  324,  74 
Fed.  748.  To  same  effect,  see  Karl  v.  Mai  Hard 
(1858)  3  Bosw.  591  (stress  was  laid  on  the  fact 
that  the  hatchway  was  opened  without  author- 
ity) ;  Baron  v.  Detroit  &  C.  Steam  Nav.  Co. 
(1892)  91  Mich.  585,  52  N.  W.  22. 

20.  Handling  ships  in  docks.       '  • 

A  foreman  of  a  dock,  who  at  the  time  the  ac- 
cident occurred  was  engaged  in  superintending 
the  raising  of  a  vessel,  Is  not,  as  to  such  act, 
the  alter  ego  of  the  dock  company ;  and  it  can- 
not upon  that  ground  be  held  liable  for  his  neg- 
ligence or  for  his  errors  of  judgment  in  direct- 
ing the  work.  Hart  v.  New  York  Floating  Dry 
Dock  Co.  (1882)  16  Jones  &  S.  460  (vessel  sud- 
denly careened  and  fell  on  plaintiff). 

21.  Navigating  ships. 

In  The  Queen  (18S9)  40  Fed.  694,  it  was 
sought  to  hold  the  ship  liable  for  the  negligence 
of  the  officers  in  having  too  long  a  hawser,  in  a 
dense  fog.  in  a  fa d- way,  and  in  not  having  any 
whistle  or  other  signal  to  indicate  her  presence 
in  a  very  dangerous  plo^e.  The  court  said : 
"These  faults  arose  in  the  derails  of  navigation 
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-—a.  work  in  which  til  the  ship's  company  were 
alike  employed  In  their  several  grades.  As  to 
such  details  the  seamen,  as  fellow  servants,  took 
the  risk  of  each  other's  negligence.  ...  It 
would  be  absurd  to  say  that  the  owners  owed  a 
duty  to  the  seamen  that  too  long  a  hawser 
should  never  be  used,  or  that  signals  in  a  fog 
should  be  properly  given  by  their  own  vessel. 
These  details  belong  to  the  ordinary  work  of 
navigation,  and  to  the  men  employed  to  conduct 
it.  As  to  this  work,  the  owners  owe  no  duty 
to  the  officers  or  seamen  to  see  It  properly  per- 
formed. The  duty  lies  the  other  way,  via.,  from 
the  ship's  company  to  the  owners.  None  of 
such  acts,  moreover,  belong  to  the  master  to  do 
as  the  alter  ego  or  special  representative  of  the 
owner,  as  in  Chicago,  M.  &  St.  P.  B.  Co.  v.  Boss 
(1884)  112  U.  S.  877,  28  L.  ed.  787,  5  Sup.  Ct 
Hep.  184.  They  may  be  all  performed,  and  for 
the  most  part  usually  are  directed  and  per- 
formed, by  others  than  the  master.  Though 
there  are  many  acts  in  the  care  and  manage- 
ment of  the  ship  and  of  the  voyage,  in  which  the 
master  acts  as  the  representative  of  the  own- 
ers, and  performs  the  duties  and  functions  of 
the  owners,  such  as  the  maintenance  of  the  ship 
and  her  apparel  In  a  safe  and  seaworthy  condi- 
tion, procuring  repairs  and  supplies,  freighting 
the  ship,  arranging  her  voyages,  her  times  and 
places  of  sailing  and  stopping,  and  the  discharge 
of  ail  the  general  duties  and  legal  obligations  of 
the  ship  to  the  seamen,  for  which  acts,  If  neg- 
ligently performed,  the  owners  are  responsible 
to  the  seaman  injured,  they  are  not  responsible 
for  negligence  In  the  mere  details  of  the  ordi- 
nary work  of  navigation  on  board  the  ship ;  be- 
cause these  acts  are  not  at  all  duties  of  the  mas- 
ter as  the  alter  ego  or  representative  of  the 
owner,  nor  are  they  acts  as  to  which  the  owner 
owes  any  duty  to  the  seamen.  As  to  third  per- 
sons, all  the  ship's  company  represent  the  owner 
in  the  work  assigned  them,  and  their  negligence 
makes  the  owner  liable.  As  between  themselves, 
no  one  more  than  another,  in  the  ordinary  work 
of  navigation,  represents  the  owner,  or  performs 
an  owner's  duty,  and  therefore  each  takes  the 
risk  of  the  other's  negligence."  The  judgment 
accordingly  provided  that  the  seamen  on  board 
one  of  two  vessels,  who  had  been  Injured  in  a 
collision  caused  by  the  negligence  of  both  crews, 
could  only  recover  one  half  of  the  sums  respect- 
ively assessed  and  allowed  to  them  as  damages. 
A  mate  In  managing  a  pilot  boat  acts  as  a 
mere  servant.  Carlson  v.  United  New  York 
Sandy  Hook  Pilots'  Asso.  (1899)  93  Fed.  466. 

22.  Driving  horses. 

An  employee  Is  not  liable  for  Injuries  received 
by  one  servant  owing  to  the  negligent  driving 
of  another.  Dwyer  v.  American  Exp.  Co. 
(1892)  82  Wis   307,  52  N.  W.  304. 

p.  Negligence  in  the  transmission  of  the  mas- 
ter's orders  to  other  servants. 

Compare  cases  as  to  signals  V.  1,  supra. 

In  transmitting  the  master's  orders  to  other 
serrants-an  employee  Is  regarded  as  being  In  the 
performance  of  a  merely  ministerial  duty.  No 
damages  therefore  can  be  recovered  for  injuries 
caused  by  negligence  In  the  discbarge  of  that 
duty,  whatever  may  be  the  agency  employed  for 
bringing  the  orders  to  the  knowledge  of  those 
whose  actions  will  be  affected  by  them.  Most 
of  the  cases  Illustrating  this  principle  relate  to 
the  position  of  the  telegraph  operators  of  rail- 
way companies.  In  so  far  as  these  employees 
are  not  exercising  any  discretionary  powers  !n 
regulating  the  movements  of  the  trains  (III. 
in,  1,  2t  *upro),  they  are  by  all  the  courts  held 
to  be  fellow  servants  of  trainmen. 
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The  whole  duty  of  a  railroad  company  la 
formed  when  It  has  promulgated  rules  which,  if 
observed  and  followed  by  the  subordinates  who 
have  to  carry  them  out,  will  bring  personal  no- 
tice to  everyone  concerned  of  any  special  devia- 
tion from  its  time-table  in  regard  to  the  running 
of  its  trains,  and  it  is  not  liable  for  an  injury 
caused  to  a  lireman  by  the  carelessness  of  oper- 
ators and  conductors  in  executing  an  order  of 
the  train  despatcher  to  stop  a  train  at  a  certain 
station.  The  servant's  action  cannot,  under 
such  circumstances,  be  maintained  on  the  the- 
ory that  the  order  so  given  was  a  change  of  the 
rules  of  the  road.  Slater  v.  Jewett  (1881)  85 
N.  Y.  61,  29  Am.  Bep.  62V.  The  court  said: 
"It  cannot  be  contended  that  there  was  anything 
required  of  the  conductor  that  raised  him  out 
of  his  relation  to  the  Intestate  of  a  fellow  serv- 
ant. The  act  required  of  the  conductor  at  the 
particular  time  was  to  receive  an  order  from  an 
authorized  source  of  command,  and  In  a  pre- 
scribed mode  to  acknowledge  the  receipt  of  It, 
and  then  to  follow  the  direction.  This  was 
service  merely.  .  .  .  There  is  more  plausi- 
bility in  the  position  that  the  act  that  was  to 
be  done  on  this  occasion  was  so  essentially  one 
for  the  master  to  do  in  his  duty  to  his  servants 
that  whatever  subordinate  was  taken  by  him 
to  do  it  came  to  be  the  master  In  doing  It.  It 
is  urged,  and  with  reason,  that  clearly  arrang- 
ing and  promulgating  the  gene?al  time-table  of 
a  great  railway  is  the  duty  and  the  act  of  the 
master  of  It;  that  when  there  Is  a  variation  from 
the  general  time-table  for  a  special  occasion  and 
purpose.  It  is  as  much  the  duty  and  act  of  the 
master,  and  he  is  as  much  required  to  perforin 
it ;  that  it  is  the  duty  and  act  of  the  master  to 
see  and  know  that  his  general  time-table  Is 
brought  to  the  knowledge  of  bis  servants,  who 
are  to  square  their  actions  to  it ;  that  the  same 
Is  his  duty  and  act  as  to  a  variation  from 
it,  which  is  but  a  special  time-table;  and 
that,  therefore,  whoever  he  uses  to  bring  those 
time-tables  to  the  notice  of  his  servants,  he  puts 
that  person  In  his  place  to  do  an  act  In  his  stead 
inasmuch  as  the  responsibility  Is  upon  him  to 
see  and  know  that  it  is  done  and  done  effectual- 
ly ;  and  that  if,  Instead  of  doing  it  In  person, 
he  chooses  to  do  it  through  an  agent,  that  agent, 
pro  hoc  vice,  is  he.  the  master,  and  he,  the  mas- 
ter, is  responsible  for  a  negligent  act  therein  of 
that  agent,  whereby  a  fellow  servant  of  him  Is 
harmed.  The  rule  has  been  laid  down  In  re- 
peated cases  in  this  court,  In  terms  so  broad 
as  to  come  close  to  this  case.  Fllke  v.  Boston 
&  A.  B.  Co.  (1873)  53  N.  Y.  549,  13  Am.  Bep. 
545;  Fuller  v.  Jewett  (1880)  80  N.  Y.  46,  36 
Am.  Bep.  575;  Crispin  v.  Babbitt  (1880)  81 
N.  Y.  516,  37  Am.  Bep.  521.  Attentive  con- 
sideration, however,  will  perceive  a  distinction 
between  the  cases.  That  the  master  has  the 
right,  as  regards  his  servants,  to  vary  from 
the  time-table  that  he  has  set  cannot  be  doubted. 
It  •  8  at  times  a  necessity  so  to  do,  and  a  neces- 
sity so  frequent  as  to  fall  within  the  occurrences 
that  a  railway  servant  Is  bound  to  expect  In 
the  course  of  his  employment.  Even  as  regards 
the  public  and  passengers,  a  railway  manager 
has  a  right,  when  needs  press,  to  vary  from 
his  general  time-table.  All  that  can  then  be 
required  from  him,  by  the  public  and  passengers, 
is  that  when  he  makes  the  variation,  he  acts 
under  It  with  reasonable  care  and  diligence 
(Sears  v.  Eastern  B.  Co.  [1867]  14  Allen,  483, 
92  Am.  Dec.  780 ;  Gordon  v.  Manchester  &  L.  R. 
Co.  [1873]  52  N.  H.  596,  13  Am.  Bep.  97); 
that  is  to  say,  due  care  and  diligence  In  giving 
notice  of  the  change,  and  in  running  the  train 
upon  the  changed  time.  A  servant  cannot  ask 
for  or  expect  more  than  this.  .  .  .  We  think  that 
it  is  a  misconception  of  the  case  to  hold  that  the 
order  of  the  train  despatcher  was  a  change  of 
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the  rules  of  the  road,  as  established  and  pro- 
mulgated by   the    superintendent.    The    train 
dispatcher  acted  in  exact  accord  with  the  gen- 
eral rales  and  regulations  which  foresaw,  and 
with  minuteness  provided  for,  such  an  occasion 
as  this,  as  much  and  as  fully,  so  far  as  we  can 
see  from  the  case,  as  for  the  ordinary  running 
of  trains  on  the  general  time  card.    The  order 
-of  the  train  despatcher  was  but  a  carrying  out 
■of  those  rules,  snd  an  application  of  certain 
provisions  of  them  to  a  case  for  which  tbey 
were  made,  and  the  arising  of  which  had  been 
foreseen  as  probable.    In  what  other  way  could 
they  be  carried  out  In  the  detail  of  them,  but 
through  the  service  of  the  servants  previously 
•chosen  and  assigned  to  their  parts?    And  can 
It  with  propriety  be  said  that  the  parts  of  that 
•detail  are  acts  of  the  master,  that  he  must  do 
himself,  or  be  liable  for  their  negligent  doing?" 
After  laying  down  the  principle  that  the  mas- 
ter's liability  depends  on  the  character  of  the 
negligent  act,  the  court  proceeded  thus:     "The 
query,  then,  Is  in  the  case  before  us,  Is  It  the 
4uty  of  the  master  to  give  personal  notice  to 
•every  operative  of  a  train  of  a  special  deviation 
from  an  established  general  time-table,  or  Is 
his  duty  done  when  be  has  beforehand  provided 
rules,  minute,  explicit,  and  efficient,  and  made 
them  known  to  his  servants,  which.  If  observed 
and  followed  by  all  concerned,  will  bring  such 
personal  notice  to  every  one  entitled  to  It  ?    We 
think  that  In  the  circumstances  of  this  case  the 
letter  clause  of  the  query  propounds  the  true 
rule,  and  should  be  answered  affirmatively.    It 
Is  the  duty  of  the  master  to  provide  rules  and 
regulations  for  the  running  of  the  trains.     He 
fees  done  so  here.    One  of  them  Is  that  by  tele- 
graphic message,  sent  at  any  time  through  oper- 
ators at  the  ends  of  the  wires,  to  the  conductor 
snd  engineer  of  a  train,  that  train  may    be 
stopped  at  a  station,  or  hurried  forward  to  an- 
other, or  made  to  go  out  of  general  order.  These 
roles  with  tbat  provision  are  made  known  to 
all   servants.     If,   when   the   intestate  entered 
the  employment  of  the  defendant,  these  rules 
tad  been  read  to  him.  and  his  especial  attention 
called  to  this  one,  and  he  had  agreed  to  serve 
under  It,  would  not  he  have  taken  the  risk  of 
the  carelessness  of  the  operators  and  conductor 
in  carrying  It  out?     Is  this  esse  any  different 
in  substance  from  that?    Really*   by  entering 
the  employment  with  these  rules  in  force,  he 
did  In  effect  agree  that  special  orders  might  be 
so  sent.     The  bargain  between  blm  and  tbe  de- 
fendant was  not  only  that  special  orders  might 
be  given  Interfering  with  the  general  time-table, 
but  that  they  might  be  given  in  this  way.     It 
is  this  feature  of  the  case  that  distinguished  it 
from  some  of  those  that  we  have  cited." 

One  of  the  Federal  circuit  courts  of  appeals 
has  also  held  that  a  local  telegraph  operator  re- 
ceiving and  delivering  the  orders  of  a  train 
despatcher  to  the  person  in  charge  of  a  train 
in  respect  to  a  change  In  the  schedule  Is  a  fel- 
low servant  of  the  latter.  Oregon  Short  Line 
A  U.  N.  R.  Co.  v.  Frost  (1896)  21  C.  C.  A.  186, 
44  U.  S.  App.  606,  74  Fed.  965  (dissenting,  Haw- 
ley,  J.).  Tbe  court,  in  discussing  the  correct- 
ness of  the  charge  of  the  trial  judge,  that  It 
was  the  duty  of  the  railroad  company  to  give  no- 
tice that  It  had  changed  the  time  of  running  the 
trains,  that,  if  It  Intrusted  that  duty  to  the  tele- 
graph operator,  his  acts  were  the  acts  of  the 
tympany,  and  that,  if  he  was  negligent  in  this 
matter.  It  was  the  negligence  of  the  company, 
said :  "The  ordinary  running  of  the  train  is 
established  by  a  fixed  schedule,  of  which  all 
operatives  have  notice,  and  by  which  their  acts 
vast  be  governed.  When  occasion  arises  to  dis- 
turb the  regular  schedule  the  duty  rests  upon 
the  company  to  give  timely  notice  to  those  that 
are  to  be  affected  thereby.  This  it  is  the  office 
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of  the  train  despatcher  to  do.    But  when  he  has 
given  that  Information  to  a  local  operator.  Is 
that  duty  discharged,  or  does  there  rest  upon 
the  company  the  further  obligation  to  see  that 
all  of  its  servants  through  whose  hands  that 
message  goes  on  its  way  to  the  train  employees 
shall  deliver  it  as  given,  and  that  In  case  of  any 
failure  In  the  line  of  communication,  u>e  com- 
pany shall  be  liable  for  the  resulting  Injury? 
In  support  of  the  latter  view  it  is  argued  that, 
if  the  duty  to  notify  the  train  operatives  of  a 
change  In  the  time-table  is  personal  to  the  com- 
pany, and  cannot  be  delegated  to  the  servant  so 
sa  to  excuse  the  company  from  liability,  It  fol- 
lows that  such  power,  since  It  may  not  be  dele- 
gated to  one  servant,  may  not  be  delegated  by 
him  to  another;  and  that  the  reasons  which 
lead    to    the    conclusion    that    the    train   de- 
spatcher Is  s  vice'  principal  lead    directly    to 
the    further    conclusion    that    the    local    tele- 
graph   operator    stands    in    the    same    atti- 
tude to  the  company,  and  that  the  duty  the 
company  owes  of  furnishing  a  safe  place  of  oper- 
ation to  Its  employees  cannot  be  discharged 
short  of  actual  notice  to  those  who  are  to  be 
affected  thereby,  and  whose  personal  safety  is 
dependent  thereupon.  After  a  careful  considera- 
tion of  the  question,  and  of  the  strong  reasons 
that  may  be  urged  In  support  of  either  view  of 
this  proposition,  it  is  our  conclusion  that  the 
better  doctrine  is  that  the  local  telegraph  opera- 
tor is  the  fellow  servant  of  those  who  are  In 
the  control  and  management  of  the  train.     It 
la  evident,  and  the  court  will  take  Judicial  notice 
of  the  fact,  that  a  disturbance  In  the  regular 
time  schedule  of  trains  Is  frequent  and  necessary 
In  the  operation  of  all  railroads.     It  then  be- 
comes necessary  to  Issue  special  orders  for  their 
direction.    Conductors,  engineers,    and    brake- 
men  have  knowledge  of  that  fact,  and  they  know 
when  they  enter  Into  the  employment  of  the 
railroad   company    that   their   notice  of   such 
orders  must  come  through  the  local  telegraph 
operator  at  the  station,  and  that  they  Incur  the 
risk  of  accident  through  his  negligence  or  mis- 
take.    The  special  orders  issue  in  the  first  In- 
stance from  the  train  despatcher.     It  Is  obvious- 
ly Impossible  for  him  to  give  personal  notice  to 
all  who  are  to  be  governed  thereby.    The  or- 
ders must  of  necessity  be  conveyed  to  someone 
in  behalf  of  the  others.    The  local  telegraph 
operator,  the  conductor,  the  engineer,  and  the 
brakemen  are  all  engaged  In  a  common  employ- 
ment,— that  of  moving  the  train.  The  operator, 
it  is  true,  is  subject  to  no  personal  risk  from 
any  change  in  the  time  card,  but  that  fact  is 
not  a  controlling  one  In  deciding  who  are  his 
fellow   servants.    There  must  be    some    point 
where  the  responsibility  of  the  company  ceases. 
If  It  does  not  cease  at  the  time  when  Informa- 
tion  is  given  to  the  operator,   where  shall   it 
cease?    Con  Id  it  be  said  that  a  conductor  who 
received  from  the  operator  a  message  from  the 
train  despatcher,  yet  who  failed  to  guide  his 
action  thereby,  stands  in  the  relation  of  vice 
principal  to  the  conductor,  engineer,  or  brake- 
man  of  another  train  who  may  be  injured  by 
his  negligence,  or  that,  If  the  operator  should 
receive  instructions  from  the  train  despatcher 
to  send  out  a  flagman  to  signal  an  approaching 
train,  the  company  Is  responsible  for  the  neg- 
ligence of  such  flagman  In  falling  to  carry  out 
such  instructions?     It  seems  just  in  principle  to 
hold  that  the  company  has  discharged  its  duty 
when  It   has  given   information  to  one  of  lis 
servants,  who  is  engaged  In  the  common  employ- 
ment of  the  others  that  are  to  be  affected  there- 
by, and  has  instructed  him  to  notify   his  co- 
employees;   and   that,  when  the  company   has 
exercised  due  care  in  selecting  such  local  opera- 
tor in  the  first  instance,  and  has  not  been  negli- 
gent in  employing  or  retaining  him  in  his  office. 
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It  has  discharged  Its  duty,  and  that  such  op- 
erator stands  In  the  attitude  of  a  fellow  servant 
to  the  trainmen/' 

Very  similar  is  the  reasoning  in  a  case-  de- 
cided In  another  circuit  (Baltimore  ft  O.  R.  Co. 
T.  Camp  [1805]  13  C.  C.  A.  233,  31  U.  S.  App. 
213,  65  Fed.  952)  :  "He  [the  telegraph  oper- 
ator] 4hd  the  engineer  and  the  conductor  work 
together,  at  the  same  time  and  place,  for  a  com- 
mon employer,  with  an  Immediate  common  ob- 
ject, namely,  the  proper  running  of  trains.  It 
is  essential,  in  the  operating  department  of  a 
railroad  company,  that  there  should  be  provi- 
sion for  communicating  to  those  In  charge  of 
different  trains  the  whereabouts  of  other  trains, 
to  avoid  collision.  This  information  is  given 
by  means  of  the  general  time-table  and  general 
rules  for  the  running  of  trains  with  reference 
to  each  other,  which  the  employees  in  charge  of 
each  train  are  obliged  implicitly  to  obey.  But 
It  often  happens  that  the  general  time-table 
must  be  varied  from,  and  these  variations  must 
be  communicated  to  those  in  charge  of  trains. 
This  is  effected  usually  by  telegraphic  orders 
from  the  superintendent  or  the  train  despatch- 
es who  has  supreme  control  of  the  running 
of  trains.  The  Information  Is  also  communi- 
cated by  means  of  flagmen,  by  means  of  tor- 
pedoes, by  red  lights  and  green  lights  upon 
trains,  by  the  block  signal  system,  and  In  other 
ways.  The  subordinate  employees,  whose  duty 
it  is  to  transmit  the  orders  of  the  officer  In  con- 
trol, or  to  give  Information  as  to  the  presence 
of  trains  upon  any  part  of  the  track,  without 
special  orders,  are  engaged  at  the  same  time  and 
place  with  the  persons  operating  the  train,  in 
a  common  employment,  having  an  immediate, 
common  object,  namely,  that  of  the  running  of 
trains,  and  therefore  are  fellow  servants.  The 
man  who  makes  the  signal  at  the  station  to 
the  engineer  on  the  approaching  train  to  stop 
la  as  much  engaged  in  the  running  and  operation 
of  that  train  as  the  flagman  sent  out  ahead  to 
signal  the  condition  of  a  switch.  .  .  .  There 
can  be  no  separation  of  the  signal  department 
and  the  operating  department,  for  the  employees 
engaged  upon  the  train,  In  the  actual,  manual 
operation  of  the  train,  are  expected  to  be  part 
of  the  signal  department  of  the  company.  The 
man  who  puts  out  the  green  light  at  the  back 
of  the  train,  to  indicate  that  a  train  is  follow- 
ing, communicates  to  every  station  agent,  every 
conductor,  and  every  engineer  who  sees  it, 
knowledge  upon  which  they,  each  of  them,  must 
act.  and  yet  it  can  hardly  be  said  that  the  brake- 
man,  in  displaying  this  green  light,  is  acting  in 
a  different  department  from  the  man  who  opens 
and  closes  the  throttle  valve  of  the  engine." 
See  also  Illinois  C.  R.  Co.  v.  Bents  (1900)  40 
C.  C.  A.  56,  99  Fed.  657  (railroad  company  Is 
not  liable  for  the  death  of  an  engineer  in  a  col- 
lision, due  to  the  negligence  of  an  operator  In 
falling  to  report  the  passing  of  a  train  at  his 
station  I. 

Where  an  engineer  was  killed  through  the 
negligence  of  a  telegraph  operator  at  one  of  the 
stations  on  the  defendant's  road,  In  falling  to 
notify  the  conductor  of  the  train  of  a  fact  tele- 
graphed to  him  from  the  station  ahead  which 
would  require  him  to  slacken  speed  and  to  cross 
over  a  switch  on  to  another  track  at  a  given 
point,  the  consequence  being  that  the  engine 
driven  by  the  Intestate  jumped  the  track  and 
caused  his  death,  the  court  held  that  the  tele- 
graph operator  was  a  fellow  servant  with  the 
engineer.  Den  ley  v.  Philadelphia  ft  R.  R.  Co. 
(1886:  Fa.)  8  Cent.  Rep.  112,  4  Atl.  170.  In 
this  case  the  court  considered  that  the  main 
duty  of  a  telegraph  operator  Is  the  receipt  and 
delivery  of  messages  regarding  the  running  of 
trains  upon  the  roadway,  In  which  he  Is  merely 
the  automaton  or  communicator  to  give  the  in- 
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formation  as  to  the  condition  of  the  track  ahead 
of  the  moving  train,  and  part  of  the  general  ma- 
chinery by  which  the  whole  roadway  is  oper- 
ated. 

The  same  doctrine  is  applied  In  the  follow- 
ing cases:  McKalg  v.  Northern  P.  R.  Co. 
(1889)  42  Fed.  288;  Monaghan  v.  New  York 
C.  ft  H.  R.  R.  Co.  (1887)  45  Hun,  113,  where- 
the  correctness  of  the  application  of  the  genera* 
principle  seems  rather  questionable,  as  the  op- 
erator had  the  duty  of  controlling  the  move- 
ments of  trains  at  a  particular  point  under  a> 
temporary  system  organised  by  the  company  in 
view  of  the  fact  that  the  progress  of  certain; 
alterations  In  the  track  rendered  it  necessary 
to  run  all  trains  going  In  one  direction  on  a. 
single  track, — Dana  v.  New  York  C.  ft  H.  R.  R. 
Co.  (1881)  23  Hun,  473  (message  misinter- 
preted—case appealed,  but  merely  on  the  ques- 
tion of  the  insufficiency  of  the  company's  rules). 
Bee  also  Cincinnati,  N.  O.  ft  T.  P.  R.  Co.  ▼. 
Clark  (1893)  6  C.  C.  A.  281,  16  U.  S.  App.  17. 
57  Fed.  125,  where,  however,  the  'nonliability 
was  predicated  directly  from  the  fact  that  the 
operator  was  at  ail  events  a  fellow  servant  a* 
to  the  negligent  act  which  caused  the  injury, 
vig.,  in  not  putting  out  proper  signals  for  pass- 
ing trains,  and  thus  seeing  that  no  train  passed 
within  less  than  ten  minutes  of  another. 

But  the  principle  itself  Is  equally  applicable 
where  other  methods  of  transmitting  the  mas- 
ter's  commands  are  Involved  in  the  case. 

In  Card  v.  Eddy  (1894  ;  Mo.)  28  S.  W.  979, 
a  section  foreman  was  held  not  to  be  entitled 
to  recover  where  a  fireman  undertook  to  deliver 
to  him  a  telegraphic  despatch  by  tying  It  to 
a  lump  of  coal,  and  in  throwing  the  lump  off 
inadvertently  struck    him.    The    court    said : 
"The  act  the  fireman  was  required  to  perform* 
was  the  delivery  from  a  running  train  of  a  mes- 
sage to  the  plaintiff.     It  cannot  matter  how  Im- 
portant the  message  may  have  been,  nor  that 
It  contained  an  order  the    receivers,    through* 
their  road  master,  or  other  agent,  were  required 
to  give.     The  injury  did  not  result  from  the  na- 
ture of  the  message  or  from  a  failure  to  trans- 
mit It.    The  service  required  of  the  fireman 
was  that  of  a  servant,  which  any  messenger 
could  have  performed,  and  the  manner  of  its- 
delivery  did  not  pertain  to  the  duty  the  re- 
ceivers owed  to  plaintiff.    They  owed  him  the 
duty  only  of  using  reasonable  care  to  select  a 
competent  and  careful   messenger.     After   the- 
master  has  discharged  the  duty  he  owes  his  serv- 
ants, such  as  proper  care  in  the  selection  or 
those  with  whom  they  are  required  to  work,  pro- 
viding suitable  tools  and  machinery,  etc.,  yet 
the  servants  must  look  to  each  other  for  pro- 
tection in  the  performance  of  their  respective- 
duties.    The  fireman  can  be  regarded  aa  the 
agent  or  vice  principal  of  the  receivers  under  no- 
test  which  has  ever  been  applied  by  the  courts, 
of  this  state,  or  elsewhere,  so  far  as  I  have  been 
able  to  discover.     He  was  given  no  power  to-, 
superintend,  control,  or  direct  the  plaintiff, — 
which  Is  the  usual  test ;  nor  was  he  performing 
a  duty  the  receivers  owed  to  plaintiff  other  than 
such  as  they  owed  to  every  other  employee  in- 
their  service." 

VI.  Negligence  of  coservant  in  respect  to  the 
preparation  or  structural  modification  of  in- 
strumentalities or  their  parts;  when  not  im- 
puted to  the  master. 

As  to  cases  In  which  the  delinquency  resolves* 
itself  Into  negligently  selecting,  or  falling  to- 
use,  the  appliances  to  be  adjusted,  see  also  V. 
h,  i,  supra. 

a.  Introductory. 

m 

Ordinarily,  as  has  been  shown  above   (III.> 
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the  duty  of  taking  care  that  the  servant  Is  not 
exposed  to  danger  from  what  may  he  called  in- 
trinsic defects  in  the  instrumentalities  is  deemed 
to  be  nondelegable.  But  this  principle  is  sub- 
ject to  some  important  qualifications,  the  precise 
extent  of  which  is,  as  the  authorities  now  stand, 
a  matter  of  uncertainty. 

It  may  perhaps  be  taken  as  a  proposition 
universally  conceded  that  the  right  and  liabil- 
ities of  the  master  and  servant  are  to  be  gauged 
with  reference  to  the  principle  that,  where  the 
master  furnishes  the  materials  for  securing  the 
safety  of  the  servant  as  the  work  progresses  in 
a  place  the  condition  of  which  is  constantly 
changing,  the  use  and  application  of  those  ma- 
terials according  to  the  exigencies  of  the  work 
is  the  duty  of  the  servants  themselves,  unless 
that  function  is  specially  assumed  by  the  mas- 
ter.    Floyd  v.  Sugden  (1883)  134  Mass.  563. 

But  the  practical  construction  of  a  rule  so 
broadly  expressed  as  this  obviously  affords  scope 
for  Infinite  differences  of  opinion.  The  reports 
carry  us,  by  gradations  sometimes  almost  Im- 
perceptible, from  cases  involving  groups  of  facts 
which  may  without  difficulty  be  admitted  to  be 
such  that  recovery  could  not  have  been  allowed 
consistently  with  any  reasonable  Interpretation 
of  the  doctrine  of  common  employment,  to  cases 
which  virtually  nullify  In  some  very  important 
respects  the  theory  that  the  master  must  an- 
swer for  the  negligence  of  the  employees  who 
provide  the  place  of  work  and  other  appliances. 
Judicial  ingenuity  has  been  taxed  to  the  utmost 
for  the  purpose  of  discovering  distinctions  of 
sufficient  importance  to  take  the  evidence  out  of 
the  operation  of  this  theory. 

In  Hamilton  v.  Rich  Hill  Coal  Min.  Co.  (1891) 
108  Mo.  304,  18  S.  W.  977,  one  of  the  most 
eminent  of  modern  judges  protested  against 
whittling  away  by  refined  exceptions  the  rule 
by  which  the  master  is  required  to  provide  suit- 
able appliances,  and  no  one  who  has  had  occa- 
sion to  carry  out  any  extensive  researches  among 
decisions  of  this  class  will  say  that  this  caution 
is  unnecessary. 

The  desperate  predicament  In  which  the 
courts  sometimes  involve  themselves  in  the  at- 
tempt to  deal  with  antagonistic  principles  at 
places  where  they  overlap  has  assuredly  never 
been  more  strikingly  illustrated  than  by  the 
recent  remark  of  a  New  Jersey  judge  that  "a 
duty  may  be  ambiguous,  or  may  have  a  double 
aspect,  and  be.  In  some  sense,  Incumbent  on  the 
master  and  on  the  fellow  servant/'  and  that 
"such  a  problem  msy,  perhaps,  be  solved  "by 
determining  which  duty  is 'paramount  over  the 
other."  Flanlgan  v.  Guggenheim  Smelting  Co. 
(1899)  63  N.  J.  L.  647,  44  Atl.  702.  What 
more  "lame  and  Impotent  conclusion"  could  be 
reached  than  the  conception  of  a  duty  which 
may  be  regarded  as  the  master's  or  the  serv- 
ant's according  to  the  standpoint  from  which  It 
Is  viewed,  and  the  suggestion  that  the  rights 
and  liabilities  of  the  parties  should  be  settled 
by  an  unintelligible  method  of  analysis?  When 
such  a  confession  of  helplessness  is  forced  from 
a  judge,  it  seems  to  be  high  time  for  the  legis- 
lature to  play  the  part  of  a  deus  ea  machina. 

b.  negligence    which   produces    structural    un- 
safety  of  a  temporary  character. 

It  seems  to  be  well  settled  that,  in  the  absence 
of  evidence  going  to  show  that  the  conditions 
which  caused  the  injury  were,  or  ought  to  have 
been,  known  to  the  master  or  the  agent  whose 
tl»eclal  function  it  is  to  see  that  the  instrumen- 
tality in  question  Is  reasonably  safe  for  use 
(see  VII.  f,  infra),  no  action  can  be  maintained 
for  injuries  caused  by  details  of  work  which 
temporarily  result  in  Introducing  some  structu- 
ral modification  into  the  environment  of  the  In- 
jured person. 
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1.  Defects  in  railway  tracks. 
Contrast  cases  in  III.  d,  1,  2,  supra. 

Where  the  evidence  Is  that,  In  the  operation 
of  a  railroad  at  a  certain  point,  it  was  frequent- 
ly necessary  to  remove  temporarily  the  planks 
covering  a  pit  for  the  purpose  of  making  re- 
pairs thereon,  and  that  the  employees  were  re- 
peatedly instructed  to  cover  the  pit  when  the 
repairs  were  finished,  the  efficient  cause  of'  an 
accident  resulting  from  the  pit  being  left  un- 
covered is  the  carelessness  of  coservants,  and 
not  an  imperfection  of  the  road.  Filbert  v. 
Delaware  &  H.  Canal  Co.  (1890)  121  N.  Y.  207, 
28  N.  B.  1104. 

A  brakeman  who  knows  of  a  lumber  pile  near 
the  track,  and  is  injured  in  jumping  upon  a 
train  moving  by  the  pile,  cannot  recover  If  the 
piling  of  the  lumber  was  an  act  of  a  fellow  serv- 
ant. Gaffney  v.  New  York  &  N.  B.  R.  Co, 
(1887)  15  R.  I.  456,  7  Atl.  284. 

Where  a  deposit  of  sand  alongside  a  railway 
track  results  In  injury  to  a  brakeman,  the  in- 
jury Is  regarded  as  being  due  to  the  act  of  a 
mere  fellow  servant.  Robinson  v.  Houston  ft 
T.  C.  R.  Co.  (1877)  46  Tex.  540. 

A  brakeman  who,  In  coupling  cars  In  a  yard, 
slip's  on  a  pile  of  wet  ashes,  dropped  from  a  loco- 
motive fire-box  and  left  between  the  rails,  cannot 
recover.  Hughes  v.  Winona  &  St.  P.  R.  Co. 
(1880)  27  Minn.  137,  6  N.  W.  553. 

A  railway  company  Is  not  liable  for  the  death 
of  a  brakeman  who  was  brushed  off  the  train 
by  a  car  placed  by  fellow  servants  on  a  side 
track  in  dangerous  proximity  to  the  main  track. 
Schatib  v.  Hannibal  &  St.  J.  R.  Co.  (1891)  106 
Mo.  74,  16  8.  W.  924. 

2.  Displacement m  of  guards  provided    for    dan- 
gerous machinery. 

The  negligence  of  servants  charged  with  the 
duty  necessarily  Involved  In  the  ordinary  use  of 
machines,  of  oiling  the  same  and  changing  the 
rolls  operated  in  connection  therewith,  in  fall- 
ing to  replace  the  guard  over  the  gearing  after 
oiling  it,  Is  not  chargeable  to  the  master  so  as 
to  render  him  liable  for  injuries  to  another  work- 
man employed  to  tend  the  machine,  where  the 
oiling  of  the  machinery  and  the  changing  of  the 
rolls  required  no  special  skill,  and  might  prop- 
erly have  been  intrusted  to  the  person  Injured. 
Wosbiglnn  v.  Washburn  ft  M.  Mfg.  Co.  (1S96> 
167  Mass.  20,  44  N.  E.  1058.  The  court  sal  a : 
"The  men  who  tended  the  machines  were  not 
accustomed  to  oil  them  and  change  the  rolls, 
but  two  other  men  were  regularly  employed  to 
do  this.  Were  these  men  doing  a  part  of  the 
work  that  was  within  the  department  of  the 
master,  whose  duty  It  was  to  furnish  his  serv- 
ants with  tools  and  machinery  as  suitable  and 
safe  as  the  exercise  of  reasonable  care  would 
secure,  or  were  they  doing  the  work  of  mere 
servants  in  making  necessary  changes  of  parts 
incident  to  the  management  of  the  machines  in 
the  ordinary  use  of  them?  If  these  changes 
had  regularly  been  made  in  the  ordinary  course 
of  their  business  by  the  persons  who  tended  the 
machines,  there  would  have  been  no  doubt  that 
In  making  them  they  would  have  been  mere 
servants,  for  whose  negligence  the  master  would 
not  be  liable,  and  to  whom.  If  competent,  he 
could  trust  the  work  without  any  other  duty 
than  to  furnish  them  proper  materials  and  ap- 
pliances for  carrying  it  on.  The  only  ground 
for  doubt  arises  from  the  fact  that  the  work 
was  done  by  machinists  who  were  specially  em- 
ployed for  that  purpose.  But  It  appears  that 
there  was  work  to  be  done  in  repairing  the  rolls 
which  were  taken  out,  and  in  fitting  them  for 
use  apain.  which  could  not  be  done  by  ordinary 
persons  who  were  only  taught  to  tend  the  ma- 
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chines,  and  which  called  for  the  employment  of ; 
machinists.  So  far  ss  appears,  the  changing 
of  the  rolls  and  oiling  of  the  machines  was  a 
simple  kind  of  work,  which  the  machine  tenders 
•might  have  done  as  well  as  others.  We  are  of 
opinion  that  these  changes  were  necessarily 
-involved  In  the  ordinary  use  of  the  machines, 
-and  could  properly  be  left  to  competent  servants 
as  a  part  of  their  work  of  managing  the  ma- 
chines that  called  for  no  attention  by  the  mas- 
ter if  he  kept  the  workmen  properly  supplied 
•with  suitable  rolls  and  other  necessary  articles." 
An  employer  cannot  be  held  liable  for  the 
negligence  of  a  coservant  in  displacing  a  plank 
■which  forms  part  of  the  fence  by  which  danger- 
ous machinery  Is  protected  in  accordance  with 
the  provision  of  a  statute  requiring  such  protec- 
tion to  be  furnished.  Honor  v.  AJbrighton 
(1880)  93  Fa.  475. 

8.  Danger 8   supervening   in   excavation   work; 
trenches,  mines,  quarries,  etc. 

Contrast  cases  cited  in  III.  d,  6,  supra. 

A  master  la  not  liable  where  the  foremen,  or 
other  employees  whose  duty  it  is  to  see  that 
the  sides  of  a  trench  are  properly  shored  and 
braced,  either  fall  to  use,  or  use  improperly 
or  unskilfully,  the  materials  provided  for  that 
purpose,. and  cause  injury  to  other  servants  who 
are  at  work  in  the  trench.  Floyd  v.  Sugden 
(188S)  184  Mass.  563. 

in  Zelgler  v.  Day  (1877)  123  Mass.  152,  a  case 
involving  similar  facts,  the  court  said:  "The 
work  was  committed  to  the  supervision  of  a 
skilful  and  competent  superintendent.  It  re- 
quired for  the  protection  of  the  men  the  frequent 
use  of  temporary  structures,  the  location  and 
erection  of  which,  as  the  digging  progressed, 
was  a  part  of  the  work  in  which  the  superin- 
tendent and  the  men  under  him  were  alike  em- 
ployed, and  for  the  preparation  of  which,  as  in 
the  case  of  the  scaffold  of  the  mason  or  car- 
penter, the  master  Is  not  liable,  unless  there  is 
something  to  show  that  he  assumed  It  as  a  duty 
independent  of  the  servant's  employment."  8ee 
also  Johnson  v.  Boston  Tow-Boat  Co.  (1883) 
135  Mass.  209;  D'ube  v.  Lewlston  (1891)  83 
Me.  211,  22  Atl.  112;  Durst  v.  Carnegie  Steel 
Co.  (181)0)  173  Pa.  162,  33  Atl.  1102  (plaintiff 
was  himself  excavating  the  trench)  ;  Dwyer  v. 
Hlckler  (1801)  43  N.  Y.  S.  R.  221,  16  N.  Y. 
Supp.  814  (same  facts)  ;  Bergqulst  v.  Minne- 
apolis (1890)  42  Minn.  471,  44  N.  W.  530  (plain- 
tiff was  laying  pipes). 

It  is  error  to  refuse  an  instruction  to  the  ef- 
fect that  the  sheet-piling  In  a  trench  was  a 
detail  of  the  work,  and  that.  If  the  failure  of 
the  foreman  in  charge  to  use  such  piling  was  the 
cause  of  the  sides  of  the  trench  falling  In,  the 
.plaintiff  could  not  recover.  Golden  v.  Sieghardt 
(1898)  33  App.  Div.  161,  53  N.  Y.  Supp.  460. 

The  negligence  of  a  foreman  In  charge  of 
workmen  engaged  In  excavating  a  trench,  in 
continuing  to  drive  curbing  timbers  Into  the 
ground  in  close  proximity  to  a  laborer,  after 
•discovering  that  they  were  throwing  off  splint- 
ers, is  that  of  a  fellow  servant  of  the  laborer, 
whatever  may  be  his  relation  to  him  In  other 
respects.  Frledrich  v.  St.  Paul  (1897)  68  Minn. 
402,  71  N.  TV.  387.  See,  however,  Kranz  v. 
Long  Island  R.  Co.  (1890)  123  N.  Y.  1,  25  N. 
E.  206,  VI.  g,  2,  infra. 

Since  the  danger  that  a  bank  which  is  being 
taken  down  in  a  gravel  pit  may  fall  at  any 
-moment  Is  open  and  obvious,  and  the  servants 
engnged  In  the  work  have  ample  facilities  for 
discovering  and  removing  such  danger,  the 
rooster  may  fairly  be  allowed  to  impose  upon 
the  servants  themselves  the  duty  of  providing 
-against  such  an  occurrence  Larsson  v.  Mc- 
Clure  (1897)  95  Wis.  533,  70  N.  W.  662.  The 
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court  said :  "The  present  case  does  not  seem  Xm 
fall  within  the  rule  that  the  master  most  fur- 
nish the  servant  a  reasonably  safe  place  in  which 
to  work,  inasmuch  aa  the  plaintiff  and  his  fel- 
low servants  practically  created  the  place  and 
Its  attendant  perils  from  hour  to  hour,  in  the 
prosecution  of  their  labors;  and  the  condition 
was  constantly  shifting  by  reason  of  their  own 
acts,  of  which,  as  well  aa  their  probable  con- 
sequences, they  must  be  held  to  have  had  notices. 
The  negligence,  if  any.  In  this  view  of  the  case, 
would  be  that  of  the  plaintiff  and  his  fellow 
servants,  and  the  risk  of  it  must  be  regarded  as 
assumed  by  the  plaintiff  as  incident  to  his  em- 
ployment ;  and,  in  any  view  that  may  be  taken 
of  the  case,  it  must  be  regarded  as  a  risk  as- 
sumed by  the  plaintiff,  as  incident  to  his  employ- 
ment." 

A  master  Is  not  liable  where  employees  in 
shoveling  coal  leave  an  overhanging  frozen 
crust  of  coal  which  falls  and  injures  one  of 
them.  Miller  v.  Thomas  (1897)  15  App.  Div. 
105,  44  N.  Y.  8upp.  277. 

A  tunnel  in  a  mine  In  course  of  excavation, 
being  a  place  in  which  conditions  are  constant- 
ly changing,  and  of  which  the  furnishing  and 
preparation  are  in  themselves  part  of  the  work 
the  employees  are  required  to  perform,  is  not 
a  place  furnished  by  the  master  for  employees, 
within  the  spirit  of  those  decisions  which  deny 
the  right  of  the  master  to  delegate  to  a  servant 
the  -duty  of  providing  a  safe  place  for  his  em- 
ployees. Coal  ft  Min.  Co.  v.  Clay  (1894)  51 
Ohio  St.  542,  sub  nom.  Consolidated  Coal  si 
Mln.  Co.  v.  Floyd,  25  L.  B.  A.  848,  88  N.  EL 
610. 

As  to  the  incidents  or  means  of  excavating 
ore,  a  mine  owner  has  only  the  duty  of  fur- 
nishing competent  men  and  suitable  materials 
for  the  use  of  those  engaged  in  the  common  em- 
ployment. Hence,  the  negligence  of  a  mine 
foreman  In  having  too  large  a  space  mined  be- 
fore preparing  to  set  the  supports  Is  that  of  a 
fellow  servant  of  a  miner.  Petaja  v.  Aurora 
Iron  Min.  Co.  (1895)  106  Mich.  469,  32  L  R. 
A.  438,  66  N.  W.  951,  Affirming  on  rehearing  106 
Mich.  463,  32  L.  B.  A.  435,  64  N.  W.  835.  The 
court  said :  "It  is  apparent  that  if  we  are  to 
adhere  to  the  holding  that  miners  and  tram- 
mers are  fellow  servants,  and  that  the  shift 
boss,  like  the  foreman  of  a  section  gang,  is  not 
an  exception,  there  can  be  no  theory  upon  which 
the  plaintiff  can  recover,  except  that,  immediate- 
ly the  room  was  In  readiness  for  timbers,  it  was 
the  duty  of  the  master  to  see  that  they  were 
properly  set  and  maintained.  And  It  Is  obvious 
that  this  claim  must  be,  as  it  Is,  planted  upon 
the  rule  that,  in  appropriate  cases,  requires  the 
master  to  provide  a  safe  place.  The  operation 
of  mining,  in  this  and  similar  mines,  is  to  sink 
a  shaft,  and  from  the  shaft  start  a  drift,  from 
which  stopes  or  rooms  are  excavated  across  the 
vein,  from  the  lower  to  the  upper  or  hanging; 
wall.  It  Is  accomplished  by  caving  down  and 
removing  the  ore.  It  is  manifest  that  this  can- 
not proceed  unless  the  roof  Is  supported  behind, 
the  miners,  and  this  Is  done  by  putting  up  tim- 
bers to  support  the  roof  until  the  ore  shall  be 
excavated  bey o ad.  It  Is  said  that,  when  the 
room  has  been  excavated  sufficiently  large.  It 
is  the  practice  to  cave  the  room  down  Into  the 
mining  sets,  and  place  more  timbers  on  top  of 
the  first.  Now,  If  this  room  can  properly  be 
said  to  be  a  place  furnished  to  the  servants  In 
which  to  carry  on  the  master's  business,  and 
which  he  must,  at  his  peril,  keep  in  reasonably 
8a fe  condition,  as  a  factory  or  warehouse,  then 
the  case  should  have  gone  to  the  jury ;  but.  If 
it  is  not  such  a  place,  then  it  falls  within  that 
other  rule,  that  the  duty  of  the  master  Is  per- 
formed by  using  reasonable  care  In  furnishing 
suitable  material,  and  employing  capable  and 
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efficient  men  to  do  the  work.  ...  At  we 
understand  from  the  brief  of  counsel  and  the 
record, — and  we  do  not  discover  a  denial  of  It,— 
this  stope  or  room  starts  from  a  drift  at  or 
near  what  Is  called  the  'foot  wall,'  which  is  the 
bottom  as  distinguished  from  the  overlying 
stratum  of  the  vein  of  ore.  Both  foot  wall  and 
top  wall  depart  from  the  level,  and  dip  sharp- 
17,  so  that.  In  running  the  atope  on  a  level,  it 
can  go  but  a  short  distance  until  the  top  or 
overhanging  wall  Is  reached ;  and  then  the 
operation  is  repeated  above  the  lagging,  remov- 
ing the  lagging  and  caving  down  the  roof,  sup- 
porting the  new  roof  thus  formed  by  new  sets 
placed  upon  the  first.  Thus,  so  far  as  the  lag- 
ging la  concerned,  it  has  a  temporary  use  mere- 
ly to  enable  the  miners  to  push  the  breast 
through  to  the  overhanging  wall,  by  supporting 
the  roof.  It  la  a  part  of  the  operation  of  min- 
ing, aa  much  aa  a  blast  or  a  staging,  and  is  not 
a  part  of  the  permanent  structure." 

The  case  is  for  the  jury,  where  the  evidence 
is  conflicting  aa  to  whether  the  plaintiff,  a  min- 
er, was  making  his  own  place  of  work.  Taylor 
v.  Star  Coal  Co.  (1899)  110  Iowa,  40,  81  N.  W. 
249  (see  IV.  J,  supra,  for  general  rule). 

One  employed  by  the  manager  of  a  mine  to 
Cake  down  loose  slate  which  Is  liable  to  fall,  but 
not  Invested  with  any  greater  authority  than 
any  other  laborer,  la  not  a  vice  principal  while 
so  engaged,  but  is  a  fellow  servant  with  the 
miners.  Fosburg  v.  Phillips  Fuel  Co.  (1894)  98 
Iowa,  54,  61  N.  W.  400. 

A  workman  employed  In  a  quarry,  in  which, 
by  reason  of  the  constant  removal  of  stone 
therefrom  in  the  course  of  its  operation  by  him- 
self and  bis  fellow  servants,  the  conditions  and 
surroundings  are  constantly  changing,  assumes 
the  risk  of  the  place  becoming  unsafe,  and  can- 
not recover  for  an  injury  due  to  the  falling  of 
a  mass  of  stone  loosened  by  succeeding  blasts. 
Ulelk*  v.  Chicago  A  N.  W.  E.  CO.  (1899)  103 
Wis.  1,  79  N.  W.  22. 

4.  Danger*  arising  from  the  changing  condition 
of  buildings  and  other  structures  while  in 
course  of  erection  or  repair. 

The  fact  that  a  master  failed  to  comply  with 
a  request  by  an  employee  for  material  to  make 
a  new  floor  in  one  piece,  to  replace  a  section 
of  floor  which  it  had  been  necessary  to  frequent- 
ly remove  and  replace,  does  not  render  him  lia- 
ble to  a  fellow  servant  of  such  employee  for 
injuries  due  to  the  fact  that  such  employee,  in 
replacing  the  old  floor  without  Instructions  to 
do  so,  failed  to  nail  down  the  boards,  wnere, 
had  that  been  done,  the  floor  would  have  been 
entirely  safe.  Nemier  v.  Biter  (1897)  179  Pa. 
557,  36  Atl.  335. 

The  owner  of  a  steam  propeller  is  not  liable 
for  an  accident  to  an  employee  engaged  In  paint- 
ing the  iron  floor,  caused  by  the* fall  of  a  section 
of  a  plank  floor  which  had  been  safety  placed 
on  end,  but  which  was  rendered  unsafe  after 
the  commencement  of  the  work  owing  to  the 
fact  that  fellow  servants  removed  other  sections 
which  helped  to  support  It.  Smith  v.  Emplr* 
Transp.  Co.  (1895)  89  Hun,  588,  35  N.  Y.  Supp. 
534. 

In  Armour  v.  Hahn  (1884)  111  U.  8.  313,  28 
L.  ed.  440,  4  Sup.  Ct.  Rep.  455,  the  plaintiff,  a 
man  of  full  age,  was,  with  one  of  his  comrades, 
directed  by  their  foreman  to  push  a  joist  out  on 
the  sticks  of  timber  projecting  from  a  wall  In 
course  of  erection.  The  usual  course,  as  he 
himself  testified,  waa  to  put  the  timber  in,  and 
leave  it  In  that  way  temporarily,  and  after- 
wards build  the  wall  up  over  it.  The  court 
said:  "If  It  [the  stick  of  timber]  was  at  the 
rune  insecure.  It  was  either  by  reason  of  the 
risks  ordinarily  incident  to  the  state  of  things 
1a  the  unfinished  condition  of  the  building,  or 
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else  by  reason  of  some  negligence  of  one  of  the 
carpenters  or  brick-layers,  all  of  whom  were 
employed  and  paid  by  the  same  master,  and  were 
working  in  the  course  of  their  employment  at 
the  same  place  and  time,  with  an  immediate  com- 
mon object, — the  erection  of  the  building, — 
and,  therefore,  within  the  strictest  limits  of  the 
rule  of  law  upon  the  subject,  fellow  servants." 

The  selection  of  sound  beams  out  of  a  suffi- 
cient quantity  of  proper  and  suitable  material 
furnished  by  an  employer  for  the  erection  of  a 
structure  is  the  duty  of  the  fellow  servants  of 
one  employed  on  such  structure,  instead  of  the 
duty  of  the  master.  Hence,  there  can  be  no 
recovery  where  an  employee  waa  injured  by  the 
breaking  of  a  crossbeam  upon  which  he  was 
sitting  while  engaged  in  work,  where  such  beam 
formed  part -of  the  structure  on  which  he  was  at 
work.  Stourbridge  v.  Brooklyn  City  B.  Co. 
(1896)  9  App.  Div.  129,  41  N.  Y.  8upp.  128. 
There  the  master  procured  the  timber  for  a 
structure  from  a  reputable  dealer;  as  a  "lot" 
or  quantity  of  it  waa  good,  but  some  of  the 
sticks  were  found  defective,  or  with  curls  in 
them.  It  waa  therefore  necessary  to  test  the 
timber  so  that  knots  or  curls  should  be  cut  off 
or  rejected.  With  respect  to  this  test,  the  court 
said:  "We  think  that  the  master  discharged 
its  duty  when  it  supplied  a  sufficient  quantity 
of  proper  and  suitable  material ;  that  the  choice 
of  material,  the  selection  of  sound  beams,  the 
rejection  of  such  beams  or  parte  as  were  de- 
fective, work  necessarily  involved  in  the  erec- 
tion of  structures  of  wood,  were  details  of  the 
work  and  strictly  the  duty  of  the  fellow  serv- 
ants. .  .  .  It  is  here  that  the  vital  distinc- 
tion occurs  between  the  question  of  a  place  to 
work  and  that  of  a  part  of  the  work  Itself;  a 
question  of  liability  to  employees  who  might  use 
the  structure  when  built  and  the  liability  to 
those  engaged  in  building  it.  It  may  well  be 
that,  after  the  construction  of  the  trolley  car- 
rier, the  defendant  would  be  liable  to  any  line- 
man who  might  be  injured  from  its  defective 
condition,  whether  occasioned  by  the  negligence 
of  the  employees  who  put  up  the  structure  or 
those  who  selected  the  materials.  Such  rule 
does  not  apply  to  the  plaintiff."  Dleoueelng  the 
contention  of  the  plaintiff  that  the  case  fell 
within  the  principle  that  a  master  is  bound  to 
furnish  a  reasonably  safe  place  for  his  servants 
to  work,  the  court  said:  "If  this  rule  is  ap- 
plicable to  the  present  case,  then  it  would  fol- 
low that  for  the  negligence  of  any  servants  to 
whom  the  master  had  committed  the  duty  of 
providing  a  safe  place,  the  master  himself  would 
be  liable.  I  think,  however,  that  this  is  not  the 
case  of  a  'place'  within  the  meaning  of  the  rule. 
As  stated  in  Butier  v.  Townsend  (1891)  126  N. 
Y.  105,  26  N.  B.  1017,  doubtless,  In  one  sense 
of  the  term,  the  employee  must  always  be  in 
some  place,  and  doubtless,  also,  the  place,  in 
a  certain  sense,  Is  not  safe  if  an  accident  oc- 
curs there.  But  the  rule  that  the  master  must 
provide  a  safe  place  for  work  only  applies  where 
the  work  and  the  place  are  not  connected  ;  where 
the  work  Is  not  in  the  construction  of  the  place, 
as  In  the  case  of  a  mill,  a  factory,  mine,  sbip, 
well,  etc.  In  the  present  case  the  cross  beam 
was  not  furnished  for  the  purpose  of  providing 
the  plaintiff  a  place  to  work,  but  aa  a  part  of 
the  structure  which  he  and  the  other  workmen 
were  engaged  in  erecting.  The  defendant  might 
have  provided  a  beam  of  such  dimensions  as 
to  have  been  wholly  unable  to  sustain  the  plain- 
tiff's weight ;  yet  if  good  in  Its  character,  and 
sufficient  for  the  purpose  intended,  there  could 
have  been  no  liability  on  the  part  of  the  de- 
fendant for  that  reason  alone.  1  do  not  mean 
to  say  that  the  defendant  owed  no  duty  to  lis 
workmen  In  the  premises.  If  there  was  a  latent 
danger  of  which  it  had  knowledge,  It  should 
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have  apprised  the  workmen.  But  the  distinc- 
tion 1  seek  to  Impress  Is  that  here  the  beam 
was  a  part  of  the  structure,  the  common  work 
upon  which  all  the  employees  were  employed, 
and  the  use  of  It  by  the  deceased  for  support 
the  mere  incident.  In  the  case  of  nearly  all 
buildings  or  structures  It  is  the  common  prac- 
tice to  use  the  part  of  the  structure  that  may  at 
the  time  be  erected  as  a  means  to  enable  the 
workmen  to  obtain  position  from  which  to  pros- 
ecute the  remaining  work.  It  makes  a  vast  dif- 
ference in  the  question  of  the  liability  of  the 
master  whether,  when  a  servant  meets  with  an 
accident  from  a  defect  in  the  previous  work, 
occurring  through  the  negligence  of  a  servant 
engaged  in  its  construction,  the  negligence  is 
to  be  deemed  as  arising  from  a  failure  to  pro- 
vide a  safe  place,  or  as  negligence  in  the  general 
enterprise  in  the  prosecution  of  which  all  the 
workmen  are  engaged.  If  the  first,  the  master 
is  liable,  even  though  the  negligence  is  that  of 
a  servant,  because  the  duty  Is  that  of  the  mas- 
ter ;  If  the  second  it  is  the  negligence  of  a  co- 
servant,  and  the  master  is  not  liable  for  it. 
If  the  workman  who  placed  the  beams  on  the 
flanges  of  the  elevated  railroad  had  been  negli- 
gent, and  improperly  fastened  them,  and  from 
this  cause  the  accident  to  the  plaintiff's  Intestate 
had  occurred,  and  if  the  case  is  one  of  a  safe 
place,  the  defendant  would  have  been  liable. 
Still  I  think  such  a  proposition  would  hardly 
be  contended  for.  Would  it  not  be  clear 
that  It  was  the  negligence  of  a  fellow  work- 
man? It  is  also  cleai*  from  the  same  rea- 
soning that  the  beam  was  not  an  appli- 
ance the  furnishing  of  which  was  the  mas- 
ter's duty."  To  the  same  effect  Is  Callan  v. 
Bull  (1896)  113  Cal.  593,  45  Pac.  1017,  where  a 
laborer  was  injured  owing  to  the  Insufficient 
strength  of  one  of  the  caps  of  a  jetty  in  course 
of  construction.  There  it  was  contended  by  the 
plaintiff  that,  in  neglecting  to  provide  a  cap 
of  sufficient  strength  to  support  the  mat  upon 
whicb  he  was  working  at  the  time  of  his  injury, 
the  defendant  failed  to  comply  with  the  non- 
delegable duty  to  provide  a  safe  place  of  work. 
After  laying  down  the  general  principles  al- 
ready quoted  the  court  proceeded  thus:  "The 
work  upon  which  the  plaintiff  was  employed  In 
the  present  case  was  to  construct  a  jetty  ex- 
tending from  the  shore  several  thousand  feet 
out  into  the  waters  of  the  bay.  Manifestly,  the 
place  at  which  the  work  was  to  be  done  was  not 
provided  by  the  defendant,  nor  can  it  be  said 
that  different  portions  of  the  work  In  which 
the  laborers  might  be  engaged  as  it  progressed 
were  the  'place*  furnished  by  their  employer, 
within  the  meaning  of  the  above  rule,  or  that 
the  bent  or  trestle,  from  which  was  suspended 
the  mat  on  which  the  plaintiff  was  at  work  at 
the  time  of  his  injury,  was  one  of  the  appliances 
to  be  furnished  by  the  defendant.  On  the  con- 
trary, the  making  of  this  bent  was  a  part  of  the 
work  to  be  done  by  the  laborers  themselves  in 
the  construction  of  the  jetty,  and  the  bent  was 
in  fact  mode  by  tbem  out  of  materials  furnished 
by  the  defendant." 

If  the  appliance  Is  furnished  by  the  master 
for  the  purpose  of  enabling  the  servants  to  per- 
form the  work  In  which  they  are  to  be  engaged, 
he  is  required  to  see  that  it  shall  be  reasonably 
safe  for  that  purpose ;  but,  if  the  preparation 
of  that  appliance  Is  a  part  of  the  work  which 
the  servant  Is  required  to  perform,  the  master 
is  not  liable  for  any  defect  In  Its  preparation. 
The  rule  does  not  apply  to  a  case  where  several 
persons  are  employed  to  do  certain  work,  and 
by  the  contract  of  employment,  either  express 
or  Implied,  the  employees  are  to  adjust  the  ap- 
pliances by  which  the  work  is  to  be  done. 

The  owner  of  a  building  upon  which  extensive 
repairs  are  being  made  Is  not  liable  for  an  In- 
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jury  to  an  employee  caused  by  stepping  upon  a 
roof  board  which  Is  laid  in  place  on  the  roof, 
but  which  has  not  been  nailed  down.  Richard- 
eon  v.  Anglo  American  Provision  Co.  (1897)  72 
111.  App.  77. 

5.  Danger*  incident  to  the  demolition  of  build- 
ings. 

An  employer  of  a  gang  of  men  engaged  in 
taking  down  a  building  is  not  liable  for  an  ac- 
cident caused  by  the  tipping  up  of  a  joist-  from* 
which  the  support  at  one  end  had  been  removed. 
Clark  v.  Liston  (1894)  54  111.  App.  578.  The 
court  said:  "In  the  destruction  of  a  building 
there  is  not  an  attempt  or  obligation  to  make 
It  or  any  part  thereof  secure ;  on  the  contrary, 
the  work  of  removal  is  one  in  which.  In  turn,, 
each  part  of  the  structure  is  rendered  insecure  ; 
this  every  workman  understands." 

c.  Negligence  to  failing  to  adjust  or  eeoure  in- 
strumentalities or  their  parte  while  in  uee. 

Another  group  of  cases  may  be  conveniently 
referred  to  the  principle  that  the  duty  of  the 
master  to  see  to  it  that  the  machinery  furnished 
for  the  use  of  his  servants  is  reasonably  safe 
does  not  extend  so  far  as  to  require  him  to  at- 
tend to  the  proper  regulation  of  those  part* 
which  necessarily  have  to  be  adjusted  in  the 
course  of  the  use  and  with  regard  to  the  particu- 
lar work  to  be  done,  and  the  adjustment  of 
which  is  incident  to  the  ordinary  use  of  the  ma- 
chine. Elcheler  v.  Hanggi  (1889)  40  Minn.  263. 
41  K.  W.  975. 

It  will  be  observed,  however,  that,  as  regards 
the  facts  stated,  many  of  the  cases  cited  below 
approach  quite  close  to  those  which  are  reviewed 
in  the  next  two  subdivisions,  while  others  might 
perhaps  with  equal  propriety  be  associated  wlthv 
the  decisions  which  treat  the  duty  of  mainten- 
ance as  delegable.     See  VII.  infra. 

The  negligence  of  a  fellow  servant  on  one 
occasion  in  failing  to  readjust  the  cylinders  of 
a  machine  after  oiling  It  cannot  be  Imputed  to> 
the  master,  where  he  was  competent  when  se- 
lected. Bjbjian  v.  Woonsocket  Rubber  Co. 
(1895)  164  Mass.  214,  41  N.  B.  265.  The 
ground  of  the  decision  was  that  "the  oiling  of 
the  machine  is  one  of  the  daily  matters  regular- 
ly Incident  to  its  ordinary  use,  which  must  be 
intrusted  to  servants."  This  case  was  followed 
In  Wosbiglan  v.  Washburn  &  M.  Mfg.  Co.  (1896) 
167  Mass.  20,  44  N.  B.  1058.     VI.  b,  2,  supra. 

The  change  of  rollers  In  a  feed  mill  for  those 
that  are  sharper  Is  a  mere  detail  of  work. 
Frazee  v.  Stott  (1899)  120  Mich.  624,  79  N. 
W.  896. 

A  machine  manufacturing  company  Is  not  lia- 
ble for  injuries  sustained  by  an  employee  by  the 
falling  upon  hlro  of  a  section  of  a  heavy  con- 
denser, caused  by  the  failure  of  himself  and  his 
coemployees  to  retain  wooden  braces  between 
the  various  sections  until  the  complete  removal 
of  a  header,  raised  at  the  ends  of  the  several 
sections  on  one  side  by  a  crane  and  tackle,  and 
then  coupled  or  bolted  to  each  of  the  sections, 
although  if  a  bolt  which  he  was  engaged  in 
driving  out  had  been  put  in  in  a  different 
manner  by  the  foreman  the  injury  would  not 
have  ensued.  KUegel  v.  Welsel  &  V.  Mfg.  Co. 
(1893)   84  Wis.  148,  53  N.  W.  1119. 

A  foreman  in  a  mine,  whose  duty  It  Is  to  em- 
ploy and  discbarge  workmen,  direct  them  ln> 
their  work,  look  after  the  machinery,  and  direct 
when  it  shall  run,  Is  a  fellow  servant  with  a 
workman  employed  by  him  while  the  two  are 
cleaning  the  sprocket  wheels  used  In  running 
an  eluvator  in  such  department ;  and  the  em- 
ployer is  not  liable  for  an  injury  to  such  work- 
man by  the  negligence  of  the  foreman  in  failing 
to  detach  endless  chains  used  in  running   the 
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elevator,  as  It  Is  bis  duty  to  do.  New  Pitts- 
burgh Coal  ft  Coke  Co.  v.  Peterson  (1896)  14 
Ind.  App.  634,  43  N.  E.  270. 

An  employer  Is  not  liable  for  an  Injury  re- 
sulting from  a  defective  block  and  hook  selected 
from  a  number  available,  and  arranged  by  a 
fellow  servant  as  "a  temporary  Incident  of  a 
l>arti<nilar  job."  Harnols  v.  Cutting  (181)0)  174 
Mass.  39S,  ?>4  N.  E.  842. 

A  servant  cannot  recover  for  an  Injury  caused 
by  the  negligence  of  a  fellow  servant  in  setting 
him  to  work  on  a  movable  platform  wltbout  se- 
curely fastening  It.  Howard  v.  Hood  (1802 ) 
155  Mass.  301,  29  N.  E.  630. 

Employees  engaged  in  loading  or  unloading 
coal  are  coservants  of  each  other  as  regards  neg- 
ligence In  the  splicing  of  pieces  of  rope  upon 
buckets  in  which  coal  is  hoisted,  for  the  pur- 
pose of  pulling  the  buckets  toward  the  dump- 
ers. Ryan  v.  Smith  (1808)  29  C.  C.  A.  427,  56 
U.  S.  App.  604,  85  Fed.  758. 

The  task  of  setting  up  or  rigging  appliances 
for  stevedores,  and  safely  maintaining  them,  Is 
a  part  of  the  duty  of  the  fellow  employees  of  a 
stevedore  who  Is  injured  thereby,  where  they  are 
all  under  the  charge  of  a  foreman,  who  directs 
several  of  them  to  rig  the  vessel.  Burns  v. 
Bennett  (1896;  Cal.)  44  Pac.  1068,  reiterating 
opinion  oil  former  appeal  (1893)  99  Cal.  363, 
33  Pac.  916. 

Properly  to  use  pulleys,  blocks,  ropes,  and 
other  ordinary  tools  and  appliances  which  have 
been  furnished  by  a  master  to  the  workmen  em- 
ployed upon  a  derrick  Is  a  part  of  the  duty  of 
(be  workmen.  It  is  incidental  to  the  manage- 
ment and  use  of  the  derrick.  In  working  with 
a  derrick  the  foreman  and  his  assistants  are 
fellow  servants,  and  the  master  is  not  responsi- 
ble to  any  one  of  them  for  the  negligence  of  any 
other  In  the  use  of  the  materials  and  Implements 
which  the  master  has  supplied.  McKlnnon  v. 
Norcross  (1889)  148  Mass.  533,  8  L.  K.  A.  320, 
20  N.  E.  188. 

Where  the  moving,  adjusting,  and  securing 
of  a  derrick  are  among  tbe  regular  duties  of 
workmen,  any  negligence  In  the  manner  or  place 
of  putting  down  a  post  to  which  one  of  the  guy 
ropes  Is  fastened  is  their  own  negligence  or  that 
of  the  superintendent,  and  the  latter  is  a  mere 
fellow  servant  of  the  workmen  in  securing  the 
post.  McGlnty  v.  Athol  Reservoir  Co.  (1892) 
155  Mass.  183,  29  N.  E.  510. 

The  omission  of  workmen  to  fasten  a  guy  rope 
of  a  properly  constructed  derrick  which  is  in 
process  of  being  moved  is  negligence  which  can- 
not be  Imputed  to  the  master.  Marvin  v.  Mulier 
(1881)  25  lliin,  168. 

An  employer  who  furnishes  with  all  the  neces- 
sary appliances  a  derrick  intended  for  use  In 
different  parts  of  a  building  In  the  process  of 
its  construction  does  not  owe  to  his  employees 
the  duty  of  properly  setting  up  and  supporting 
it  at  each  place  where  it  may  be  required.  Ken- 
nedy v.  Jackson  Agri.  Iron  Works  (1895)  12 
Misc.  336.  83  N.  Y.  8upp.  630. 

An  employer  is  not  liable  for  an  Injury  result- 
lag  from  the  fall  of  a  derrick  occasioned  by  the 
absence  of  a  check  rope  which  a  coservant  in 
charge  had  forgotten  to  attach  thereto.  Jenkln- 
son  v.  Carlin  (1894)  10  Misc.  22,  80  N.  Y.  Supp. 
530. 

In  one  New  York  case  It  was  held  that  the 
owner  of  a  derrick  was  not  liable  where  a  work- 
man was  Injured  by  Its  defective  rigging,  the 
ropes  having  become  stretched  by  the  rain  of 
tbe  night  before  the  morning  of  the  accident, 
and  the  starting  was  superintended  by  the  fore- 
man who  had  charge  of  It.  Courtney  v.  Cornell 
(1888)  17  Jones  A  8.  286.  Sedgwick,  Ch.  J., 
di&sented  on  the  ground  that  the  plaintiff  "ac- 
cepted the  risk  that  would  be  Involved  In  ar- 
ranging the  derrick  and  its  several  attachments 
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from  occasion  to  occasion."    This  view  seems 
more  in  harmony  with  the  later  cases. 

An  employee  Injured  by  tbe  falling  of  a  der- 
rick on  account  of  tbe  neglect  of  a  fellow  eerv 
ant  to  fasten  a  guy  rope  cannot  recover  of  the 
master,  who  had  cautioned  tbe  man  never  to  let 
go  a  guy  rope  after  It  was  untied  until  It  had 
been  tied  again.  Nellson  v.  Gilbert  (1885)  Gi> 
Iowa.  691,  23  N.  W.  666  (all  the  negligent  acts 
antecedent  to  that  of  untying  the  guy  rope  and 
leaving  It  unsecured  held  to  be  remote  causes 
of  the  accident). 

In  Peschel  v.  Chicago,  M.  ft  St.  P.  R.  Co. 
(1885)  62  Wis.  338,  21  N.  W.  269,  the  apparatus 
used  for  raising  a  part  of  the  framework  for 
a  water  tank  consisted  of  a  windlass  crab,  tackle 
blocks,  ropes,  the  tank  Itself,  and  an  anchor 
post  set  in  the  ground,  the  whole  of  these  being 
placed  In  position  and  adjusted  under  the  di- 
rection of  the  foreman.  The  plaintiff,  a  mason 
employed  with  other  masons,  carpenters,  and 
section  men  in  the  erection  of  the  tank,  was  in- 
jured by  the  fall  of  the  framework  owing  to  the 
fact  that  the  anchor  post  was  not  set  deep 
enough  in  the  ground.  A  verdict  for  the  de- 
fendant was  set  aside  for  reasons  thus  ex- 
plained. The  court  said :  "The  stress  of  the 
argument  Is  to  bring  the  case  within  the  rule 
which  charges  the  master  with  the  duty  of  sup- 
plying the  servant  with  reasonably  safe  and 
suitable  machinery  and  appliances  to  do  his 
work.  But,  as  I  have  said,  I  see  no  sufficient 
reason  for  saying  the  defendant  was  under  obli- 
gation to  furnish  the  men  employed  to  erect 
the  water  tank  and  windmill  with  a  maehlne  or 
Instrumentality  for  raising  the  bents  In  a  com- 
plete condition  ready  for  use.  There  is  no  claim 
that  the  materials  and  appliances  provided  were 
not  suitable  and  sufficient  for  the  purpose  In- 
tended. They  were  In  a  detached  condition,  and 
necessarily  had  to  be  adjusted  on  the  ground; 
but  the  defendant  did  not  contract  with  the 
plaintiff  that  these  various  appliances  should  be 
adjusted  and  put  In  order  fit  for  use  before  he 
went  to  work.  On  the  contrary,  it  was  what  the 
foreman,  Brooks,  with  his  gang  of  men,  in- 
cluding the  plaintiff,  was  employed  to  do,  to 
take  the  materials  of  stone  and  wood,  and  all 
other  appliances,  and  build  the  piers,  construct 
the  tank,  frame  the  bents,  adjust  the  machinery, 
and  hoist  the  bents  to  their  proper  position.  All 
this  labor  was  necessarily  involved  In  what  they 
undertook  to  do  and  were  paid  for  iiolng.  It 
Is  unsound  reasoning  to  compare  this  hoisting 
apparatus  to  a  steam  engine,  a  railroad  car, 
or  to  some  machine  which  is  all  adjusted  so  that 
Its  sufficiency  can  be  ascertained  before  the 
servant  Is  called  upon  to  use  It.  Here  the  ma- 
terials had  to  be  prepared  and  put  together, 
frames  made,  and  hoisting  apparatus  adjusted — 
which  Included  the  setting  of  the  anchor  post- 
by  the  men  themselves ;  and,  to  use  the  forcible 
and  pertinent  language  of  defendant's  attorneys 
on  this  point.  If  placing  the  post  In  the  ground. 
In  this  particular  case,  was  a  duty  which  the 
master  owed  to  the  servant,  then  in  doing  work 
of  this  kind  the  rule  as  to  nonliability  for  the 
negligent  acts  of  fellow  servants  would  be  prac- 
tically nullified.  If  in  the  adjustment  of  this 
machinery  a  pulley,  although  perfect  in  Itself, 
had  been  Improperly  placed  or  secured;  If  the 
anchor  rope,  although  proper  and  sufficient  in 
Itself,  had  been  insecurely  tied  to  the  post  and 
slipped  therefrom ;  If  one  of  the  men,  furnished 
with  a  proper  crowbar,  had  negligently  held  It 
at  the  foot  of  the  bent ;  If  the  framework  made 
by  the  men  themselves,  in  the  shape  of  timbers 
underneath  the  bents  and  upon  which  they  rest- 
ed, had  been  improperly  made, — the  lorfc  of 
the  position  of  plaintiff's  counsel  would  make 
the  master  liable  In  ail  the  cases  supposed  for 
an  Injury  caused  by  such  negligence  of  a  fellow 
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•errant.  This  Is,  Indeed,  extending  the  liabil- 
ity of  the  master  further  than  the  adjudications 
of  this  court  hare  carried  It,  and  further  than 
the  law  will  warrant." 

Where  a  place  of  iron  used  as  a  counter  bal- 
ance of  a  lathe  flies  off  and  strikes  a  servant  be 
cannot  recover  where  the  evidence  shows  that 
if  there  was  any  negligence  It  was  that  of  the 
foreman  of  the  lathe  In  not  securing  the  weight, 
and  that  this  weight  was  as  safe  as  any  other 
piece  of  iron  if  it  had  been  properly  secured. 
Faber  v.  Carlisle  Mfg.  Co.  (1889)  126  Pa.  387, 
17  Atl.  621. 

An  employee  cannot  recover  for  Injuries 
which,  upon  the  evidence,  could  have  been  oc- 
casioned only  by  the  loosening  of  a  button  upon 
a  carding  machine,  owing  to  the  neglect  of  a 
fellow  servant  to  tighten  a  screw.  Smith  v. 
Lowell  Mfg.  Co.  (1878)  124  Mass.  114. 

A  foreman  superintending  the  construction 
of  a  bridge  acts  as  a  mere  servant  in  choosing 
the  method  of  fastening  the  tackle  employed. 
Ulrlch  v.  New  York  C.  ft  H.  R.  R.  Co.  (1898) 
25  App.  Div.  465,  51  N.  Y.  Supp.  5. 

A  master  is  not  liable  for  the  negligence  of  a 
fellow  servant  In  so  placing  a  suitable  rope  as 
to  be  cut  and  weakened  unnecessarily.  Pres- 
cott  v.  Ball  Engine  Co.  (1896)  176  Pa.  459,  35 
Atl.  224. 

A  servant  whose  duty  It  Is  to  superintend  the 
laying  of  temporary  rails  leading  to  a  ballast 
pit,  and  to  change  their  position  as  the  work 
progresses,  Is  a  fellow  servant  of  a  laborer  en- 
gaged In  filling  trucks  with  ballast.  Lovegrove 
v.  London,  B.  ft  S.  C.  R.  Co.  (1864)  16  C.  B. 
N.  S.  669,  33  L.  J.  C.  P.  N.  S.  329,  10  Jur.  N. 
S.  879,  10  L.  T.  N.  S.  718.  12  Week.  Rep.  988. 
But  the  case  waa  not  decided  with  reference 
to  the  character  of  the  act. 

An  employer  is  not  liable  for  Injuries  caused 
by  the  failure  of  a  fellow  servant  to  fasten  prop- 
erly a  skid,  bridge,  plank,  or  other  similar  in- 
strumentality used  for  the  purpose  of  trans- 
ferring goods  from  or  to  ships,  railway  cars, -etc. 
The  Islands  (1886)  28  Fed.  478  (here  it  was 
shown  that  the  usual  practice  preferred  by  the 
workmen  themselves  was  not  to  tie  the  skid)  ; 
Hudson  v.  Ocean  S.  8.  Co.  (1888)  110  N.  Y. 
625,  17  N.  K.  342;  McCampbell  v.  Cunard  S. 
S.  Co.  (1895)  144  N.  Y.  652,  39  N.  B.  637 
(some  stress  was  laid  on  the  fact  that  the  ap- 
pliance— a  skid — was  of  simple  construction, 
but  this  factor  Is  not  material,  aa  Is  shown  by 
the  authorities  here  referred  to)  ;  DIvver  v.  Hall 
(1897)  21  Misc.  452,  47  N.  Y.  Supp.  630,  Re- 
versing 20  Misc.  677,  46  N.  Y.  Supp.  533 :  Con- 
way v.  New  York  C.  ft  H.  R.  R.  Co.  (1895)  13 
Misc.  53,  84  N.  Y.  Supp.  113,  Reversing  11  Misc. 
C41,  32  N.  Y.  Supp.  921. 

Where  a  master  employing  plaintiff's  Intestate 
and  others  to  load  a  vessel  furnished  a  proper 
clamp  and  ropes  with  which  to  safely  lash  it 
to  the  deck  beam,  and  the  clamp  was  not  lashed 
but  Insecurely  attached  by  one  bolt,  by  direction 
of  the  master's  foreman,  and  In  consequence  of 
this  insecure  fastening  a  barrel  In  process  of 
loading  slipped  and  fatally  Injured  plaintiff's  In- 
testate, defendant  is  not  liable  for  his  foreman's 
negligence.  O'Connor  v.  Hall  (1900)  52  App. 
Dlv.  428,  65  N.  Y.  Supp.  136. 

Putting  a  gang  plank  Into  position  for  the 
purpose  of  loading  a  heavy  piece  of  machinery 
in  a  railway  car  Is  the  function  of  a  mere 
servant.  Trimble  v.  Whit  in  Mach.  Works  (1898) 
172  Mass.  150,  51  N.  E.  463. 

A  master  Is  not  liable  for  the  Improper  setting 
of  a  ladder  by  a  fellow  servant  of  the  Injured 
person.  Trcka  v.  Burlington,  C.  R.  &  N.  R.  Co. 
(1896)  100  Iowa,  206,  69  N.  W.  422. 

A  master  Is  not  liable  for  an  injury  caused 
by  the  insecure  fastening  of  a  ladder  which  It 
was  the  duty  of  the  employee  and  his  coservants 
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to  fasten.     Qulnn  v.  Fish  (1893)  0  Misc.  105r 
26  N.  V.  Supp.  10. 

d.  Negligence  in  the  preparation  of  temporary 
strnctuits  or  other  instrumentalities  at  a  part 
of  the  tcoik;  general  rule. 

We  now  come  to  the  decisions  which  cut  most 
deeply  into  the  doctrine  of  nondelegable  duties*, 
those,  namely,  In  which  the  preparation  of  en- 
tire Instrumentalities,  and  not  merely  their  ar- 
rangement or  adjustment  of  their  parts,  is 
treated  as  the  function  of  the  servants  them- 
selves. The  general  rule  to  which,  for  reason* 
to  be  explained  In  the  following  section,  the 
courts  have  now  committed  themselves,  may  be 
stated  thus :  If  the  master  supplies  suitable- 
material  for  the  construction  of  an  appliance- 
which  he  Is  not  obliged  and  has  not  undertaken, 
to  furnish  in  a  completed  state,  and  the  work- 
men themselves  construct  It  according  to  their 
own  judgment,  the  master  is  not  liable  for  the 
manner  in  which  they  use  the  materials  thus, 
supplied.  Kimmer  v.  Weber  (1897)  151  N.  Y. 
417,  45  N.  E.  860,  Reversing  (1894)  81  Hun, 
599,  SO  N.  Y.  Supp.  1103. 

Persons  engaged  in  the  same  general  work  are 
fellow  servants  In  respect  to  the  negligence  or 
one  of  them  in  constructing  appliances  with. 
which  they  are  to  work,  where  their  work  in- 
cludes the  construction  of  such  appliances. 
Marsh  v.  Herman  (1891)  47  Minn.  537,  50  N- 
W.  611. 

The  master  is  never  liable  for  failing  to  sup- 
ply a  safe  place  to  work,  where  the  work  con- 
sists In  making  safe  the  place  and  the  condition, 
of  which  he  complains.  Bedford  Belt  R.  Co. 
v.  Brown  (1895)  142  Ind.  659,  42  N.  B.  359. 

The  rule  which  requires  the  master  to  pro- 
vide a  safe  place  and  safe  appliances  for  the 
servant  is  applied  when  the  place  in  which  the 
work  is  to  be  done  Is  furnished  or  prepared  by 
the  master,  as  in  the  case  of  a  ship  or  a  mill 
or  a  factory,  or  when  the  machinery  or  other 
appliances  with  which  the  servant  Is  employed 
to  work  are  furnished  by  the  master ;  but  it  has 
no  application  when  the  place  at  which  the  work 
is  to  be  done,  or  the  appliances  for  doing  the 
same,  are  to  be  prepared  by  the  servant  himself, 
if  the  appliance  is  furnished  by  the  master  for 
the  purpose  of  enabling  the  servants  to  perform 
the  work  In  which  they  are  to  be  engaged,  he- 
Is  required  to  see  that  it  shall  be  reasonably  safe 
for  that  purpose ;  but  if  the  preparation  of  that 
appliance  is  a  part  of  the  work  which  the  serv- 
ant is  required  to  perform,  the  master  Is  not 
liable  for  any  defect  In  Its  preparation.  The 
rule  does  not  apply  to  a  case  where  several 
persons  are  employed  to  do  certain  work,  and, 
by  the  contract  of  employment,  either  express* 
or  implied,  the  employees  are  to  adjust  the  ap- 
pliances by  which  the  work  Is  to  be  done.  Cal- 
lan  v.  Bull  (1896)  113  Cal.  593,  45  Pac  1017. 

Where  the  master  does  not  undertake  the 
duty  of  furnishing  or  adapting  the  appliances 
by  which  the  work  Is  to  be  performed,  but  this 
duty  is  Intrusted  to  or  assumed  by  the  work- 
men themselves,  within  the  scope  of  their  em- 
ployment, he  Is  exempt  from  responsibility  If 
suitable  materials  are  furnished  and  suitable 
workmen  are  employed  by  him,  even  if  they 
negligently  do  that  which  they  thus  under- 
take.    Kelley  v.  Norcross  (1877)  121  Mass.  508. 

1.  Application  of  the  rule  in  the  ease  of  scaf- 
folds, stagings,  etc 

The  earliest  reported  case  turning  upon  the 
liability  of  a  master  for  a  defective  scaffold  is 
Wlgmore  v.  Jay  (1850)  5  Bxch.  854,  14  Jar. 
837,  19  L.  J.  Eich.  N.  S.  800.  There  the  plain- 
tiff's husband  was  one  of  the  brick  layers  em- 
ployed by  the  defendant  for  that  purpose.  The 
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rcaffold  was  erected  under  the  superintendence  of 
the  defendant's  foreman,  the  defendant  not  being 
present,  and  was  constructed  by  men  In  the 
employ  of  the  defendant,  who  used  an  unsound 
ledger,  in  consequence  of  which  the  scaffold 
broke  while  .the  plaintiffs  husband  was  at  work 
upon  It.  The  unsoundness  of  the  pole  had  been 
previously  pointed  out  to  the  foreman,  but  the 
deceased  could  not  see  Its  defect  on  account  of 
some  planks  being  laid  across  it.  Recovery  was 
denied  on  the  grounds  that  the  defendant  had 
sot  personally  superintended  the  erection  of  the 
structure,  and  that  his  foreman  was  a  fellow 
servant  of  the  plaintiff's  Intestate,  and  not 
shown  to  have  been  a  person  deficient  In  skill,  or 
an  Improper  person  to  be  employed  for  that 
purpose.  The  main  contention  of  plaintiff's 
counsel  was  that  Priestley  v.  Fowler  (1837)  S 
Mees.  ft  W.  1,  Murph.  ft  H.  805,  1  Jur.  987,  had 
no  application  for  the  reason  that  the  persons 
erecting  a  scaffold  are  not  fellow  laborers  of  a 
man  who  is  merely  employed  to  work  thereon, 
and  the  cane  followed  was  Hutchinson  v.  York, 
X.  ft  B.  It.  Co.  (1850)  5  Exch.  343,  19  L.  J. 
Exch.  N.  S.  296,  14  Jur.  837,  where  the  plain- 
tiff was  traveling  on  a  train  and  the  delinquents 
were  the  trainmen.  The  actual  decision  thus 
rendered  is  quite  in  harmony  with  the  more 
recent  authorities,  but  it  will  become  clear 
as  we  proceed  with  the  review  of  the  cases  cited 
in  this  and  the  next  subdivisions  that  fhe  tests 
at  present  applied  for  the  purpose  of  deter- 
mining the  right  of  the  servant  to  maintain  his 
action  are  in  some  important  respects  different 
from  those  referred  to  by  the  English  judges. 

The  doctrine  which  is  now  regarded  as  defin- 
ing the  nature  and  extent  of  the  master's  re- 
sponsibility under  such  circumstances  as  those 
Involved  in  Wlgmore  v.  Jay  Is  that  which  is  set 
forth  in  the  following  extracts : 

Where  the  servant  is  injured  by  defects  In  a 
temporary  staging  Intended  to  be  used  only  In 
finishing  the  building  where  it  was  constructed, 
"If  the  plaintiff's  employers  furnished  sufficient 
quantities  of  suitable  materials  for  staging,  em- 
ployed suitable  workmen,  and  did  not  them- 
selves undertake  the  duty  of  furnishing  the 
staging  as  a  structure,  but  only  of  supplying 
materials  and  labor  by  which  It  might  be  built 
and  from  time  to  time  adapted  to  the  work ; 
and  If  the  duty  of  furnishing  or  adapting  the 
staging  as  an  appliance  for  use  in  the  work  of 
finishing  the  room  was  intrusted  to,  or  assumed 
by,  the  workmen  themselves,  within  the  scope 
cf  their  employment, — the  employers  are  not 
answerable  to  the  plaintiff  for  his  Injury. 
...  On  the  other  hand.  If  the  staging  was 
furnished  by  the  employers  as  a  completed 
structure,  or  If  they  themselves  supervised  and 
directed  its  construction,  or  if,  relying  upon  its 
construction  by  their  workmen  for  themselves, 
the  employers  negligently  failed  to  provide  suit- 
able, and  sufficient  materials,  or  negligently 
hired'  iaoownerent  '-workmen,  the  employers 
might  be  answerable  to  the  plaintiff.'*  Brady 
v.  Norcross  (1899)  172  Mass.  331,  52  N.  E. 
528. 

It  was  not  enough  to  prove  that  the  scaffold- 
ing; gave  way  under  the  circumstances  resulting 
in  an  accident,  or  that  It  was  in  fact  defective, 
unless  li  was  made  to  appear  that  this  was  the 
proximate  result  of  some  omission  of  duty  on 
the  part  of  the  defendants  or  their  foreman.  If 
they  furnished  suitable  materials  for  the  con- 
struction of  a  proper  platform,  and  the  workmen 
themselves  constructed  It  according  to  their 
own  judgment,  the  defendants  were  not  liable 
for  the  manner  In  which  th«\v  used  the  material 
so  furnished.  Klmmer  v.  Weber  (1897)  151  N. 
Y.  417,  45  N.  E.  860. 

Where  an  employer  employs  mechanics  to  do 
a  certain  amount  of  work,  the  doing  of  which 
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requires  the  use  of  scaffolds  which  It  !■  ft  part 
of  the  work  of  the  mechanics  so  employed  to  con- 
struct, and  the  employer  furnishes  proper  ma- 
terials with  which  to  construct  the  scaffolds,, 
the  master  is  not  liable  for  the  negligent  use  of 
such  materials,  either  by  Improperly  uniting 
them  together,  or  by  selecting  materials  not 
proper  for  the  particular  use  for  which  they  are 
selected,  whereby  one  of  such  mechanics  Is  In- 
jured, as  the  accident  was  not  the  result  of  the- 
neglect  of  a  duty  that  a  master  owed  to  his  em- 
ployees ;  and  to  establish  a  cause  of  action  for 
such  an  Injury,  the  plaintiff  must  prove,  in  ad- 
dition to  the  fact  that  there  was  negligence  In 
the  selection  of  the  materials  for  the  building 
of  the  scaffold,  the  additional  fact  that  the  mas- 
ter, or  some  one  that  stood  in  the  relation  of 
representative  of  the  master,  assumed  to  con- 
struct the  scaffold,  and  then  directed  the  em- 
ployers to  use  It  as  a  constructed  scaffold. 

Where  an  employer  employs  men  to  do  par- 
ticular work,  furnishing  them  with  a  completed 
scaffold  as  an  appliance  with  which  to  do  the- 
work,  if  that  completed  scaffold  is  an  unsafe 
or  an  Improper  appliance  for  the  purpose  for 
which  It  is  to  be  used,  there  is  a  violation  of  the 
duty  Imposed  upon  the  employer  to  furnish  his. 
employees  proper  appliances  with  which  to  do 
the  work.  Where,  howevei,  the  employee,  as. 
a  part  of  the  work  that  he  is  to  do,  is  to  con- 
struct the  scaffold  out  of  the  materials  fur- 
nished by  the  employer,  and  the  employer  fur- 
nishes proper  materials  for  that  purpose,  and 
such  employee,  either  by  negligence  in  putting 
the  materials  together  or  in  selecting  the  ma- 
terials, erects  an  unsafe  appliance,  which  re- 
sults In  injury  to  one  of  those  employed  to  do 
the  work,  the  neglect  Is  not  that  of  the  employ- 
er. McCone  v.  Gallagher  (1897)  16  App.  Dlv. 
272.  41  N.  Y.  Supp.  697. 

If  the  plaintiff  and  bis  coemployees  had, 
without  specific  Instruction  from  the  master,  or 
one  acting  for  the  master  and  under  his  author- 
ity In  the  performance  of  the  duty  which  he- 
owed  to  his  employees,  constructed  a  scaffold 
of  Improper  material,  It  would  undoubtedly  be 
a  case  where  the  negligence  was  that  of  a  fel- 
low employee  or  coservant  with  the  plaintiff* 
for  which  the  master  would  not  be  liable.  Rich- 
ards v.  Hayes  (1897)  17  App.  Dlv.  422,  45  N. 
Y.  Supp.  234. 

Where  the  master  employs  competent  work- 
men, and  provides  suitable  materials  for  the- 
necessary  staging  to  be  used  by  them,  and  in- 
trusts the  duty  of  erecting  It  to  them  as  a  part 
of  the  work  which  they  are  engaged  to  perform* 
he  is  not  liable  to  one  of  them  for  Injuries  re- 
sulting to  him  from  the  falling  of  the  staging. 
Jones  v.  St.  Louis,  N.  ft  P.  Packet  Co.  (1891> 
43  Mo.  App.  398. 

For  an  Injury  received  by  one  workman 
from  the  negligence  of  others  in  Increasing  the- 
scaffold's  height,  the  employer  would  be  no  more 
liable  than  he  would  be  for  the  fail  of  a  ladder 
furnished  by  Tilm  to  his  workmen,  .when  the  fall 
was  the  result  of  Its  being  negligently  placed 
iusecurelv  by  one  of  them.  Maher  v.  McGrath. 
(1896)  58  N.  J.  L.  469,  33  Atl.  945. 

With  respect  to  the  building  of  ordinary  scaf- 
foldings and  other  simple  structures  of  that 
nature  which  laborers  and  mechanics  are  in  the- 
habit  of  constructing  for  themselves,  the  mas- 
ter is  under  no  obligation  to  do  more  than  to* 
supply  a  sufficient  quantity  of  material  which  is 
reasonably  well  adapted  for  the  making  of  such, 
structures.  Kerr-Mnrray  Mfg.  Co.  v.  Hes* 
(1899)  38  C.  C.  A.  647,  98  Fed.  56. 

In  Hoppln  v.  Worcester  (1885)  140  Maps. 
222.  2  N.  K.  779,  a  city  employed  a  master  build- 
er to  furnish  labor  and  tools  required  in  t he- 
erect  ion  of  a  building  by  the  city  highway  com- 
missioner.    The   city   furnished     the    materials* 
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necessary  and  ;.:iid  the  builder  and  his  men.  A 
directed  B,  one  of  his  men,  to  erect  a  staging ; 
and  the  man  used  a  defective  bracket  belonging 
to  A,  whereby  one  of  A'g  workmen  was  Injured. 
It  was  held  that,  the  master  builder  not  having 
had  any  authority  from  the  city  to  furnish  the 
bracket  except  an  implied  permission  to  use  it 
under  his  contract,  the  negligence  was  that  of 
servants  In  constructing  unsafe  staging,  and  not 
that  of  a  master  In  not  furnishing  proper  ma- 
terials. 

Other  cases  in  which  the  principles  thus  set 
forth  have  been  held  to  prevent  the  Injured 
servant  from  recovering  are  the  following: 
Xoyes  v.  Wood  (1894)  102  Cal.  389,  36  I»ac. 
766 ;  Perlgo  v.  Indianapolis  Brewing  Co.  (1899) 
21  Ind.  App.  338,  52  X.  E.  462  (Injury  caused 
by  the  removal  of  the  supports  by  a  fellow  serv- 
ant, plaintiff  having  notice  of  what  was  going 
on)  :  Kennedy  r.  Spring  (1893)  160  Mass.  203, 
•35  X.  E.  770  (mason* 8  "tender"  Injured  by  neg- 
ligence of  mason  In  selecting  Improper  materials, 
or  in  Improperly  fastening  them) ;  Oelschlegel  v. 
•Chicago  G.  W.  R.  Co.  (1898)  73  Minn.  327,  76 
X.  W.  56,  409  (negligent  selection  of  plank  for 
temporary  scaffold)  ;  Marsh  v.  Herman  (1891) 
47  Minn.  537,  50  N.  W.  611 :  Beesley  v.  F.  W. 
Wheeler  &  Co  (1894)  103  Mich.  196,  27  L.  It. 
A.  266,  61  N.  W.  658  (riveter  and  carpenter 
under  the  same  superintendent  engaged  In  ship 
building  held  to  be  fellow  servants,  so  as  to 
preclude  recovery  by  the  riveter  for  injuries 
•caused  by  negligence  of  the  carpenters  in  con- 
structing a  scaffold  on  which  he  works)  ;  Olsen 
v.  Xixon  (1898)  61  N.  J.  L.  671,  40  Atl.  604 
(part  of  work — no  undertaking  to  furnish — ship 
•carpenter  injured)  ;  Judson  v.  Olean  (1889)  116 
X.  Y.  655,  22  X.  E.  555.  Reversing  (1886)  41 
Hun,  637;  Butler  v.  Townsend  (1891)  120 
N.  Y.  105,  26  X.  E.  1017,  Reversing  32  X.  Y.  S. 
JR.  1055,  10  X.  V.  Supp.  809  ;  Hogan  v.  Smith 
(1891)  125  X.  Y.  774,  26  X.  E.  742;  Donnelly 
v.  Brown  (18S7)  43  llun,  470  (foot  of  ladder 
used  for  supporting  a  scaffold  was  insecurely 
placed):  Hogan  v.  Field  (1887)  44  Hun.  72; 
McCormack  v.  Crawford  (1886)  4  X.  Y.  S.  R. 
**35  :  Thompson  v.  LIbbey  (1892)  46  X.  Y.  S.  R. 
324.  19  X.  Y.  Supp.  680:  Stutz  v.  Armour 
(1S93)  84  Wis.  623,  54  X.  W.  1000  (foreman  di- 
rected plaintiff  to  adjust  a  plank  in  a  scaffold)  : 
Cadden  v.  American  Steel  Barge  Co.  (1894)  88 
Wis.  409.  60  X.  W.  800. 

Other  cases  applying  the  same  doctrine  in  one 
or  more  of  its  various  phases  are  cited  in  the 
next  three  subdivisions. 

T to tli  on  the  ground  relied  upon  In  these  cases, 
and  also  on  the  grourd  of  the  unauthorized  use 
of  the  appliance,  a  contractor  who  provides  a 
sufficient  scaffold  for  his  work  is  not  liable  for 
the  death  of  an  employee  from  the  giving  way 
of  an  insufficient  scaffold  constructed  for  the  use 
of  another  contractor's  employees,  and  not 
adopted  by  him  for  the  use  of  his  workmen, 
upon  which  such  workman  goes  in  the  perform- 
ance of  his  work.  Mauer  v.  Ferguson  (1892) 
44  X.  Y.  S.  R.  372,  17  X.  Y.  Supp.  349. 

2.  Application  of  the  rule  in  the  case  of  other 
instrumentalities. 

A  railway  contractor  Is  not  liable  for  defects 
In  a  trestle  which  is  not  a  structure  furnished 
for  employees  to  work  on,  but  Is  itself  a  part 
of  the  work  which  they  are  engaged  to  perform, 
and  Is  a  thing  which  they  themselves  make,  and 
"as  much  a  part  of  the  construction  of  the  road 
as  was  digging  in  the  pit.  loading  cars,  driv- 
ing teams,  or  tamping  dirt  on  the  dump." 
T.lndvall  v.  Woods  (1889)  41  Minn.  212,  4  L.  R. 
A.  793,  42  X.  W.  1020. 

The  making  of  the  projecting  steps  in  a  pile 
of  lumber  being  a  part  of  the  work  which  'he 
men  In  the  yard  are  hired  to  perform,  none  of 
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them,  whether  pliers,  sorters,  or  measurers,  can 
recover  for  injuries  caused  by  the  selection  of 
a  knotty  plank  for  one  of  the  steps.  Fraser  v. 
Red  River  Lumber  Co.  (1890)  42  Minn.  520.  44 
N.  W.  878  (1891)  45  Minn.  235,  47  X.  W.  785. 

A  master  is  not  liable  for  Injury  to  a  serv- 
ant, caused  by  the  fall  of  a  heavy  pump,  due  to 
the  giving  way  of  an  eye  bo  It  insecurely  fastened 
in  the  ceiling  by  a  fellow  servant  for  the  pur- 
pose of  raising  such  pump.  Watts  v.  Beard 
(1897)  18  App.  Dlv.  243,  45  N.  Y.  Supp.  873. 
The  court  said :  "There  is  no  question  about 
the  competency  of  the  plaintiff's  coeinployees, 
nor  of  the  strength  and  sufficiency  of  the  eye- 
bolt.  The  difficulty  arose  from  the  failure  to 
securely  fasten  It  in  the  celling  for  the  pur- 
pose designed.  If  this  preparation  for  the  work 
of  holstlus:  the  pump  was  within  the  duties  of 
the  defendants,  then  whoever  did  It  represented 
them,  and  the  negligence  was  theirs.  This  is 
the  contention  of  the  plaintiff's  counsel,  by 
whom  it  Is  Insisted  that  they  failed  to  use  the 
care  required  of  them  to  afford  to  the  plaintiff 
a  safe  place  for  his  work.  When  the  men  com- 
menced the  performance  of  the  work  of  adjust- 
ment of  the  pump  there  was  no  want  of  safety 
In  the  situation,  or  in  the  existing  conditions,  at 
the  place  where  this  was  to  be  done,  nor  was 
there  any  defect  in  the  appliances  employed  in 
the  work.  The  accident  arose  from  the  fail- 
ure to  make  such  use  of  them  as  to  give  safety 
to  Its  performance.  It  is  not  important  to  In- 
quire whether  the  failure  of  the  eyebolt  to  re- 
tain its  place  In  the  celling  was  attributable  to 
the  use  of  a  larger  sized,  bit  than  should  liav, 
been  used,  or  to  an  unsubstantial  condition  at 
the  place  in  the  wooden  celling  where  the  hole 
was  made  for  it.  The  eyebolt  was  not  designed 
ns  a  permanent  attachment  to  the  ceiling,  or 
for  subsequent  use  in  the  business  of  the  de- 
fendants. It  was  adopted  as  a  temporary  ex- 
pedient for  the  occasion. — employed  as  a  means 
to  accomplish  the  purpose  then  In  view,  and  the 
use  made  of  It  was  within  the  details  of  the 
work  which  the  workmen  were  proceeding  to 
perform.  In  that  view  any  negligence  to  which 
the  plaintiff's  Injury  may  have  been  attributable 
was  not  that  of  the  defendants,  but  was  that 
of  his  coemployees." 

A  member  of  a  bridge  gang  cannot  recover 
for  injuries  caused  by  the  fact  that  a  wedge 
used  in  constructing  a  temporary  track  for  the 
conveyance  of  materials  slipped  out  of  place. 
Bedford  Belt  R.  Co.  v.  Brown  (1895)  142  Ind. 
659.  42  X.   12.  359. 

The  breaking  of  a  defective  plank  used  as  a 
bridge  to  transport  articles  from  a  car  to  a  shed 
will  not  render  the  master  liable  where  the 
plank  was  apparently  sound  and  selected  by  a 
fellow  servant  of  the  plaintiff.  Van  den  Heuvei 
v.  Xatlonal  Fuinace  Co.  (1893)  84  Wis.  636,  54 
N.  W.  1016. 

An  employer  Is  not  liable  for  defects  In  a 
"trussed  plank,"  a  temporary  contrivance  con- 
structed out  of  materials  selected  by  the  work- 
men themselves  while  fitting  a  roof  on  a  build- 
ing. Keystone  Bridge  Co.  v.  Xewberry  (1881) 
96  Pa.  216,  42  Am.  Rep.  543  (plank  gave  way 
while  a  rafter  was  being  carried  across  it). 

Compare  with  these  decisions  the  cases  cited 
In  VI.  c,  supra. 

e.  Rationale  and  limits  of  a  master's  exemption 
from  liability  for  the  adjustment  or  prepara- 
tion of  instrumentalities. 

The  limits  of  a  master's  liability  for  an  In* 
jury  caused  by  a  scaffold  or  other  appliance 
constructed  or  adjusted  as  a  part  of  the  work 
are  determined  upon  the  hypothesis  that  It  Is 
his  duty,  in  the  alternative,  "to  furnish  either 
a  suitable  platform  or  scaffold  for  doing  the 
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work  that  the  plaintiff  and  his  coemployees  were 
required  to  do,  or  proper  and  suitable  materials 
for  the  construction  of  such  a  platform." 
Richards  t.  Hayes  (1897)  17  App.  Dlv.  422,  43 
N.  Y.  Supp.  234;  B.  p.,  McCone  v.  Gallagher 
(1887)  16  App.  DiT.  272,  44  N.  Y.  Supp.  697. 

Under  the  general  principle  stated  in  IV.  j, 
tupra,  the  question  whether  the  one  or  the  other 
of  these  duties  was  chargeable  to  the  master  is 
primarily  one  for  the  jury  under  proper  instruc- 
tions. Donnelly  y.  Booth  Bros,  ft  H.  I.  Granite 
Go.  (1897)  90  Me.  110,  87  Atl.  874  (negligence 
here  was  In  the  erection  and  support  of  a  run 
for  large  stones,  and  In  the  selection  of  the 
gear),  Citing  Arkerson  ▼.  Dennlson  (1875)  117 
Mass.  407,  where  the  general  rule  was  laid  down 
as  follows :  "When  the  preparation  of  the  ap- 
pliances is  neither  intrusted  to,  nor  assumed  by, 
them,  the  master  may  be  held  guilty  of  negli- 
gence If  defective  appliances  are  furnished,  even 
though  the  workmen  themselves  are  employed 
in  the  preparation  of  them.  In  such  case,  neg- 
ligence appearing,  It  is  a  question  of  fact  for 
the  jury  whether  that  negligence  was  in  respect 
of  what  was  done  or  undertaken  by  the  fellow 
workmen,  or  was  the  negligence  of  the  master.*' 

So  far  as  regards  the  control  or  review  of 
the  conclusions  of  a  jury,  the  essential  matter 
for  the  consideration  of  a  court  is  the  effect  of 
the  evidence  as  Indicating  the  relation  which 
the  servant  responsible  for  the  defects  in  the  in- 
strumentality bore  to  the  plaintiff  and  the  de- 
fendant In  directing  the  work  which  resulted 
In  the  production  of  that  instrumentality,  or 
in  providing  the  materials  of  which  it  was  to 
be  constructed.  Richards  v.  Hayes  (1897)  17 
App.  Div.  422,  45  N.  Y.  Supp.  234.  ' 

What  that  relation  is  may,  as  an  analysis  of 
the  cases  shows,  be  determined  by  following 
either  one  of  two  lines  of  investigation,  to  each 
of  which  certain  logical  conceptions  are  pecul- 
iarly appropriate.  For  the  sake  of  clearness, 
therefore,  it  will  be  well  to  differentiate  between 
the  alternative  theories  of  the  evidence  which  Is 
customarily  presented  in  cases  of  this  class, 
though  at  the  same  time  it  should  be  remarked 
that  the  interval  between  them  Is  so  easily 
bridged  that  the  courts  quite  commonly  pass 
from  one  to  the  other  in  the  course  of  the  same 
opinion.  The  starting  point  of  one  of  the  lines 
of  investigation  may  be  said  to  be  the  question 
whether  the  construction  or  adjustment  of  the 
defective  Instrumentality  was  a  function  which 
the  master  was  justified  in  leaving  to  the  serv- 
ants themselves.  Thus,  to  take  the  most  nu- 
merous group  of  cases  under  this  head  for  the 
purposes  of  illustrations :  The  mere  fact  that  a 
staging  was  not  built  under  the  immediate  per- 
sonal supervision  of  the  master  is  manifestly 
not  sufficient  to  justify  a  trial  judge  In  ruling, 
as  a  matter  of  law,  that  the  plaintiff  cannot 
recover.  The  omission  to  exercise  such  super- 
vision may  itself  have  been  negligent.  Arker- 
son v.  Dennlson  (1875)  117  Mass.  407.  There 
the  plaintiff  by  direction  of  his  employer  went 
onto  a  staging  which,  being  either  constructed 
of  unsuitable  materials,  or  insufficiently  fas- 
tened together,  was  Insecure,  and  which  was 
built  before  the  plaintiff  began  work,  by  persons 
who  were  afterwards  his  fellow  workmen,  the 
defendant  directing  what  lumber  was  to  be 
used  therefor,  and,  although  the  staging  was 
not  built  under  his  direct  personal  supervision, 
superintending  the  work  generally.  The  court 
said:  "Whether  a  particular  structure  or  ap- 
pliance is  one  for  which  the  master  is  responsi- 
ble to  his  servant  may  depend  upon  circum- 
stances Including  the  nature  and  scope  of  the 
employment  of  those  engaged  In  its  preparation 
and  use.  It  may  depend  upon  the  question 
whether  the  direction  and  charge  of  the  work 
is  confided  to  the  workmen  or  some  of  them,  or 
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retained  by  the  employer  or  left  unprovided  for. 
If  the  employer  directs  his  workmen  to  do  cer- 
tain work,  leaving  it  to  them  to  provide  the 
structures  and  appliances  required  for  its  prose- 
cution, he  may  be  responsible  only  for  care  in 
selection  of  the  men  and  material  assigned  for 
it.  But  If  he  simply  employs  them  to  work  un- 
der his  direction,  giving  them  no  charge  or  re- 
sponsibility In  regard  to  the  result  to  be  ac- 
complished or  the  appliances  to  be  used,  that 
responsibility  remains  with  him.  The  negli- 
gence of  fellow  workmen  for  which  the  master 
is  held  to  be  exempt  from  responsibility  is  neg- 
ligence in  respect  to  that  which  the  workmen 
undertook  or  were  set  to  do.  .  .  .  It  would 
have  been  competent  for  the  jury  to  find  that 
the  defendant  had  not  Intrusted  the  preparation 
of  the  staging  to  anyone  else,  and  therefore  that 
he  retained  the  charge  and  direction  of  it  him- 
self, and  was  bound  to  exercise  some  degree  of 
care  In  regard  to  it,  which  he  neglected  to  do." 

When  the  selection  of  materials  or  construc- 
tion of  the  appliances  to  the  business  is  such 
that  it  may  properly  be  left  to  the  workmen,  in 
their  capacity  as  workmen,  and  within  the  scope 
of  their  employment,  and  it  Is  so  left  by  the 
master,  he  is  relieved  from  responsibility  for 
their  negligence.  Donnelly  v.  Booth  Bros,  ft  H.  I. 
Granite  Co.  (1897)  90  lie.  110,  37  Atl.  874. 

The  liability  of  the  master  cannot  be  deter- 
mined merely  by  showing  that  the  place  where 
the  workmen  were  engaged  in  his  service  was  a 
scaffold ;  but  it  must  depend  upon  the  nature  of 
the  scaffold  and  the  purposes  it  is  to  subserve, — 
whether  it  could  be  properly  left  to  the  work- 
men to  determine  and  control  the  method  of 
its  erection,  and' whether  they  did  in  fact  con- 
trol its  erection,  or  whether  the  master  had 
charge  thereof.  F.  C.  Austin  Mfg.  Co.  v.  John- 
son (1898)  32  C.  C.  A.  309,  60  U.  S.  App.  661, 
89  Fed.  677.  See  further,  as  to  this  case,  VI. 
g,  2,  infra. 

Another  case  recognizing  the  principle  In  the 
text  is  O'Connor  v.  Bich  (1895)  164  Mass.  560, 
42  N.  E.  Ill,  where  the  same  principle  is  con- 
ceded arguendo. 

That  the  delegation  of  the  function  was  not 
culpable  is  sometimes  Inferred  from  positive  evi- 
dence showing  that  such  workmen  as  those  in 
question  generally  construct  their  own  scaffolds 
and  adjust  their  own  appliances. 

In  Klmmer  v.  Weber  (1897)  151  N.  Y.  417, 
45  N.  E.  860,  the  court  remarked  that  "when  a 
gang  of  masons  are  engaged  In  plastering  or 
painting  a  room,  the  construction  of  proper 
platforms  or  places  upon  which  to  stand  while 
doing  the  work  is  one  of  the  details  of  the  busi- 
ness that  Is  generally  left  to  the  workmen  them- 
selves." 

In  McCone  v.  Gallagher  (1897)  16  App.  Dlv. 
272,  44  N.  Y.  Supp.  697,  one  of  the  evidential 
factors  enumerated  was  that  it  was  "customary" 
for  carpenters  employed  to  do  the  particular 
kind  of  work  in  question  to  construct  the  neces- 
sary scaffold.  See  also  Noyes  v.  Wood  (1894) 
102  Cal.  389,  36  Pac.  766,  where  the  same  con- 
ception Is  adverted  to. 

But  specific  testimony  of  such  a  custom  is 
not  necessary  to  negative  fault  in  this  regard. 
The  virtual  effect  of  the  authorities  Is  that 
whenever  the  defective  scaffold  or  other  appli- 
ance was  essentially  one  of  a  temporary  char- 
acter, constructed  or  adjusted  with  a  view  to 
some  particular  piece  of  work,  the  master  can- 
not be  held  negligent  merely  for  the  reason  that 
he  left  such  construction  or  adjustment  to  the 
servants  themselves. 

In  a  recent  case  it  was  observed  that  the 
courts  draw  a  distinction  between  a  scaffold 
which  is  a  permanent  platform  furnished  by 
the  employer  on  which  he  Invites  his  workmen 
to  stand  In  doing  their  work,  and  a  temporary 
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and  movable  platform  to  be  Increased  In  height 
as  the  work  progresses  by  the  workmen  them- 
selves as  their  needs  require.  Maher  v.  Mc- 
Grath  (1896)  58  N.  J.  L.  469,  38  Atl.  945,  Con- 
trasting Mulchey  v.  Methodist  Religious  Soc. 
(1878)   125  Mass.  487. 

In  McCone  v.  Gallagher  (1897)  16  App.  Dlv. 
272,  44  N.  Y.  Supp.  697,  it  was  considered  that 
the  cases  containing  the  latest  expressions  of 
opinion  of  the  court  of  appeals  established  this 
principle:  "Where  an  employer  employs  me- 
chanics to  do  a  certain  amount  of  work,  the  do- 
ing of  which  requires  the  use  of  scaffolds  which 
it  is  a  part  of  the  work  of  the  mechanics  so  em- 
ployed to  construct,  and  the  employer  furnishes 
proper  materials  with  which  to  construct  the 
scaffolds,  for  the  negligent  use  of  such  ma- 
terials, either  by  improperly  uniting  them  to- 
gether or  by  selecting  materials  not  proper  for 
the  particular  use  for  which  they  are  selected, 
whereby  one  of  such  mechanics  Is  injured,  as 
the  accident  was  not  the  result  of  the  neglect 
of  a  duty  that  the  master  owed  to  his  employees, 
the  master  is  not  liable." 

A  servant  cannot  recover  for  Injuries  caused 
by  the  fall  of  a  scaffold,  where  the  evidence  is 
merely  that  a  rope  which  should  have  secured 
a  spar  slipped  or  became  untied.  Pickett  v. 
Atlas  S.  8.  Co.  (1884)  12  Daly,  441.  (Com- 
pare also  the  rulings  cited  in  the  following  para- 
graphs.) In  other  words,  whenever  the  instru- 
mentality is  one  of  this  character  the  burden 
of  proof  lies  on  the  servant  to  overcome  the 
presumption  of  nonculpability  by  adducing 
some  positive  evidence  from  which  an  obligation 
on  the  master's  part  to  furnish  such  instrumen- 
tality in  a  completed  state  Is  reasonably  infer- 
able. See,  for  example,  Kimmer  v.  Weber 
(1897)  151  N.  Y.  417,  45  N.  E.  860,  where  one 
of  the  grounds  on  which  it  was  held  that  the 
plaintiff  failed  to  make  out  a  case  for  the  con- 
sideration of  the  Jury  was  that  he  had  not 
shown  that  It  was  the  duty  of  the  master,  under 
the  circumstances,  to  construct  the  platrorm  on 
which  the  masons  were  to  do  the  work,  but  that, 
on  che  contrary,  the  proof  showed  that  this  duty 
was  assumed  by  the  workmen  as  one  of  the  de- 
tails of  the  work. 

On  the  other  hand,  It  Is  also  clear,  both  upon 
prluciple  and  authority,  that  the  fact  of  an  ap- 
pliance being  ordinarily  prepared  by  the  plain- 
tiff's fellow  servants  Is  not  necessarily  a  bar 
to  the  action.  Since  the  duty  to  furnish  safe 
appliances  rests  upon  the  master,  he  must  dis- 
charge his  duty  In  the  premises.  Negligence, 
however  often  repeated,  will  not  ripen  Into  an 
excuse  for  neglect  from  which  injury  results. 
Donnelly  v.  Booth  Bros.  &  H.  I.  Granite  Co. 
(1897)  90  Me.  110,  37  Atl.  874. 

It  will  be  observed  that  the  theory  upon  which 
recovery  is,  from  this  standpoint,  permitted  or 
denied.  Is  simply  that,  as  there  Is  no  culpability 
on  the  master's  part,  the  general  principle  is  left 
to  operate  that  in  selecting  and  using  the  ma- 
terials the  workmen  act  as  each  other's  fellow 
servants 

In  Ross  v.  Walker  (1891)  189  Pa.  42,  21  Atl. 
157,  159,  where  the  action  was  held  not  to  be 
maintainable  for  an  Injury  caused  by  a  de- 
fective false  work,  the  court  said :  "It  is  not 
materia]  to  this  Inquiry  to  know  whether  'Duf- 
fey  had  entire  charge  and  control  of  the  work* 
as  a  foreman  or  not ;  nor  to  know  whether  he 
selected  from  the  mass  furnished  by  the  em- 
ployer the  materials  to  be  used  for  any  particu- 
lar purpose  or  not;  nor  whether  he  hired  and 
discharged  men  or  not.  The  inquiry  is,  Was  it 
the  employer's  duty,  after  having  provided  ma- 
terials ample  In  quantity  and  quality,  to  super- 
vise the  selection  of  every  stick  out  of  the  mass 
for  every  purpose?  To  state  this  question  Is 
to  answer  It.  This  was  not  his  duty,  and  for 
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that  reason  Duffey,  if  he  did  select  the  timber, 
which  is  more  than  doubtful  under  the  testi- 
mony, did  not  represent  Walker  as  a  vice  prin- 
cipal In  such  selection.  He  and  his  fellow 
workmen  were  to  judge  of  the  suitability  of  the 
pieces  of  timber  they  used  for  the  uses  to  which 
they  put  them,  and  their  error  In  Judgment,  or 
their  careless  discharge  of  this  duty,  was  their 
fault  or  fa  Mure,  and  not  that  of  their  employer. 
He  had  discharged  his  duty  when  he  furnished 
an  abundance  of  materials  from  which  they 
could  select  what  was  needed.  The  actual  se- 
lection out  of  this  stock  of  the  sticks  needed 
from  time  to  time  was  not  his  duty,  but  that  of 
the  workmen  themselves.  If  there  was  a  visible 
defect  in  a  stick,  common  prudence  and  common 
care  on  their  part  wouid  have  rejected  it  and 
supplied  its  place  with  another  out  of  the  stock 
at  their  command.'*  It  was  held  error  to  have 
refused  to  Instruct  the  Jury  that,  if  they  found 
the  defendant  put  the  work  in  charge  of  a  com- 
petent foreman,  and  provided  suitable  materials 
for  the  scaffolding  in  sufficient  quantity,  then 
he  was  guilty  of  no  negligence,  and  the  verdict 
must  oe  in  his  favor.  See  also  the  language 
used  in  Keystone  Bridge  Co.  v  Newberry  (1881) 
96  Pa.  246,  42  Am.  Rep.  543. 

The  essential  question  to  be  determined,  If 
we  choose  the  alternative  line  of  investigation. 
Is  whether  the  master,  as  a  matter  of  fact,  as- 
sumed to  furnish  the  scaffold  or  other  instru- 
mentality in  a  completed  form,  or  left  it  to  be 
prepared  by  the  servants  themselves. 

lu  one  of  the  cases  already  cited  it  was  laid 
down  that,  generally,  "to  establish  a  cause  of 
action  for  such  an  injury,  plaintiff  must  prove, 
in  addition  to  the  fact  that  there  was  negligence 
in  the  selection  of  the  materials  for  the  build- 
ing of  the  scaffold,  the  additional  fact  that  the 
master,  or  someone  who  stood  In  the  relation  of 
representative  of  the  master,  assumed  to  con- 
struct the  scaffold,  and  then  directed  the  em- 
ployees to  use  it  as  a  constructed  scaffold."  Mc- 
Cone v.  Gallagher  (1897)  16  App.  Div.  272,  44 
N.  Y.  Supp.  697. 

Clearly,  If  such  assumption  is  established,  the 
master  will  be  liable,  as  for  negligence,  even  if 
the  circumstances  "were  otherwise  such  that  he 
would  have  been  Justified  in  leaving  the  serv- 
ants to  prepare  the  defective  instrumentality 
themselves.  Kimmer  v.  Weber  (1897)  151  N. 
?.  417,  45  N.  E.  860  (where,  however,  the  action 
was  held  not  to  be  maintainable  for  the  reason 
that  there  was  no  evidence  that  the  defendants 
actually  constructed,  or  directed  the  construc- 
tion of,  the  platform  which  gave  way)  ;  Adasken 
v.  Gilbert  (1896)  165  Mass.  443,  43  N.  E.  199  : 
Brady  v.  Norcross  (1899)  172  Mass.  331,  52 
N.  E.  528. 

Where  an  employer  employs  men  to  do  par- 
ticular work,  furnishing  them  with  a  completed 
scaffold  as  an  appliance  with  which  to  do  the 
work,  If  that  completed  scaffold  is  an  unsafe  or 
an  improper  appliance  for  the  purpose  for  which 
it  is  to  be  used,  there  is  a  violation  of  the  duty 
imposed  upon  the  employer  to  furnish  his  em- 
ployees proper  appliances  with  which  to  do  the 
work.  McCone  v.  Gallagher  (1897)  16  App. 
Dlv.  272,  44  N.  Y.  Supp.  697. 

In  Miller  v.  Missouri  P.  K.  Co.  (1891)  109 
Mo.  356,  19  S.  W.  58,  the  court  said :  "Cases 
often  arise  where  the  master  becomes  liable  by 
reason  of  the  fact  that  he  undertakes  by  himself, 
or  through  a  representative,  to  do  certain  things 
which  might  have  been  left  to  the  servant  to 
perform.  Thus,  where  the  master  provides  suit- 
able materials  for  a  staging,  and  intrusts  the 
duty  of  erecting  the  structure  to  the  workmen 
as  a  part  of  the  work  which  they  undertake  to 
perform,  be  is  not  liable  for  Injuries  resulting 
to  one  of  them  from  the  falling  of  the  staging ; 
but,  if  the  master  undertakes  to  furnish  the 
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stage,  be  must  use  due  care  in  Its  erection,  and. 
If  there  is  negligence  on  his  part  or  on  the  part 
of  one  representing  him  In  that  regard,  he  Is 
liable  for  injuries  resulting  to  the  servant  using 
the  structure/* 

The  case  Is  for  the  jury  where  the  evidence  Is 
conflicting,  or  reasonably  consistent,  either 
with  the  hypothesis  that  the  defective  appliance 
was  constructed  by  the  fellow  servants  of  the  in- 
jured person  out  of  materials  furnished  by  the 
master,  or  with  the  hypothesis  that  It  was  con- 
structed under  the  direction  of  the  defendant  or 
his  representative.  Bryer  v.  Foerster  (1896) 
9  A  pp.  Div.  542,  41  N.  Y.  Supp.  617.  See,  gen- 
erally, IV.  j.  supra. 

The  instructions  proper  to  be  given  for  the 
guidance  of  a  jury  were  very  elaborately  dis- 
cussed in  Col  ton  v.  Richards  (1878)  123  Mass. 
484.  There  the  evidence  tended  to  show  that 
the  staging  was  erected  by  fellow  workmen  of 
the  plaintiff,  out  of  material  furnished  by  the 
defendant;  that  the  staging  was  insecure  by 
reason  of  a  small  piece  of  defective  timber,  called 
a  putlog,  on  which  the  floor  of  the  staging 
rested,  and  which  had  been  In  use  by  the  de- 
fendant about  two  years ;  that  the  material  for 
the  staging  was  lying  on  the  ground  in  piles 
near  the  building,  and,  from  the  mass,  persons, 
who  were  afterwards  the  fellow  workmen  of  the 
plaintiff,  selected  such  material  as  they  wanted, 
Including  the  putlog  In  question ;  that  some  of 
the  workmen  were  journeymen,  whose  trade  It 
was  to  learn  to  build  safe  and  proper  staging, 
and  that  they  superintended  the  erection  of  this 
staging.  The  plaintiff  asked  the  judge  to  in- 
struct the  jury  as  follows:  "1.  It  is  the  duty 
of  an  employer  to  provide  reasonably  safe  and 
proper  material  and  Implements  for  his  work- 
men to  work  with  and  use,  and  his  failure  so  to 
do  is  negligence.  2.  If  it  was  the  duty  of  the 
defendant  to  provide  for  the  plaintiff  a  completed 
staging  as  a  structure,  as  an  implement  or  ap- 
pliance to  carry  on  this  work,  then  he  was  bound 
to  see  that  the  staging  was  a  reasonably  safe 
and  strong  one,  and  suitable  to  the  work  re- 
quired of  the  plaintiff,  and  the  fact  that  fellow 
workmen  of  the  plaintiff  used  poor  material  fur- 
nished by  the  defendant,  in  the  erection  of  such 
staging,  is  no  defense.  3.  If  the  putlog  was  a 
manufactured  and  completed  implement  or  uten- 
sil, said  was  furnished  by  the  defendant  for  the 
plaintiff's  use,  he  is  liable,  even  though  It  was 
put  In  use  by  the  act  of  the  plaintiff's  fellow 
workmen."  The  judge  refused  to  give  these  In- 
structions, and  instructed  the  jury  that  the 
plaintiff  could  not  recover,  unless  they  were  sat- 
isfied that  the  defendant  did  not  exercise  ordi- 
nary care  In  the  selection  of  men  and  materials 
to  erect  the  staging,  and  that  such  want  of  or- 
dinary care  caused  the  accident ;  and  that,  if 
the  defendant  was  to  furnish  a  staging  as  a 
completed  structure,  he  was  to  use  such  care  in 
so  doing  as  any  person  of  ordinary  prudence 
would  use  in  providing  such  a  structure;  and 
that,  if  he  was  only  to  furnish  material,  he  was 
to  use  ordinary  care  in  the  selection  of  material ; 
that  If  he  was  to  furnish  this  putlog  as  a  manu- 
facturer's utensil,  he  was  to  use  ordinary  care 
In  so  doing.  In  the  substitution  of  these  In- 
structions for  those  requested  there  was  held  to 
be  no  error,  and  that  the  jury  must  have  found, 
either  that  the  defendant  did  not  assume  the 
alleged  duty  In  any  of  the  forms  suggested,  or 
that  the  duty,  whatever  it  was,  was  faithfully 
performed.  There  being  evidence  in  the  same 
case,  which  the  defendant  contended  showed 
that  he  did  not  superintend  the  erection  of  the 
staging,  the  judge  also  instructed  the  jury,  at 
the  defendant's  request,  as  follows :  "1.  If  the 
defendant  employed  competent  men  to  take 
charge  of  the  erection  of  this  building  and  of 
the  necessary  staging,  and  furnished  suitable 
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material for  building  the  staging,  out  of  which 
material  a  fellow  workman,  not  under  the  super- 
intendence of  the  defendant  or  his  agent,  se- 
lected a  defective  putlog  which  broke  after  the 
staging  was  erected,  by  which  the  plaintiff  was 
Injured,  the  defendant  was  not  liable.  2.  The 
defendant  is  not  liable  if  he  used  ordinary  care 
and  prudence  In  the  selection  of  competent 
workmen  and  materials,  from  which  this  stag- 
ing was  made."  After  these  instructions  had 
been  given,  the  court,  at  the  defendant's  request, 
further  ruled,  In  substance,  that  If  the  defend- 
ant employed  competent  men  to  take  charge  of 
the  erection  of  this  building  and  of  the  staging 
necessary,  and  furnished  suitable  material  there- 
for, he  would  not  be  liable,  If  a  fellow  workman, 
not  under  the  superintendence  of  the  defendant 
or  his  agent,  selected  a  defective  putlog,  by  the 
breaking  of  which  the  plaintiff  was  Injured ;  and 
added  that  the  defendant  would  not  be  liable  if 
he  used  ordinary  care  and  prudence  in  the  se- 
lection of  competent  workmen  and  materials 
from  which  the  staging  was  made.  It  was  ob- 
jected by  the  plaintiff  that  this  last  and  addi- 
tional sentence  does  not  state  the  full  measure 
of  the  defendant's  duty,  when,  as  master,  he 
takes  upon  himself  the  business  of  furnishing  a 
completed  staging  for  the  use  of  his  workmen, 
The  court  said:  "In  such  case.  It  may  Indeed 
be  true  that  the  exercise  of  due  care  in  select- 
ing men  and  materials  will  not  always  satisfy 
the  obligation  assumed.  It  may  still  be  his 
duty,  especially  when  he  superintends  the  work 
himself,  to  see  that  the  completed  structure  Is 
in  itself  reasonably  safe  and  fit  for  the  uses  to 
which  It  Is  devoted.  But  this  last  statement 
appears  to  have  been  only  Intended  to  apply  to 
a  case  where  the  duty  of  the  master  did  not  in- 
clude the  building  of  the  staging,  but  ended  with 
the  supply  of  materials.  The  judge  has  just 
told  the  jury  that,  If  the  defendant  was  to  fur- 
nish a  completed  staging,  he  was  bound  to  use 
such  care  as  a  person  of  ordinary  prudence 
would  use  in  providing  such  a  structure.  This 
was  sufficiently  definite  in  the  absence  of  any 
request  for  more  specific  instructions.  The 
plaintiff  relied  on  the  defendant's  neglect  of 
duty  In  several  forms,  as  we  have  seen,  and  the 
instructions  asked  by  the  defendant,  taken  to- 
gether, imply  that  they  all  refer  only  to  that 
which  related  to  the  supply  of  suitable  material 
for  the  work.  They  expressly  refer  In  terms  to 
the  case  where  the  plaintiff  and  his  fellow  work- 
men are  employed  to  take  charge,  not  only  of 
the  erection  of  the  building,  but  of  the  necessary 
staging  also,  and  where  the  defective  timber  is 
selected  by  a  fellow  workman,  not  working  un- 
der the  superintendence  of  the  defendant  or  his 
agent.  As  applied  to  such  a  case,  all  parts  of 
the  instructions  given  at  the  defendant's  request 
are  correct  and  consistent;  and  the  plaintiff's 
objection  is  not  well  taken.' 
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f.  Special  circumstances  not  affecting  the  emtent 
of  the  master's  liability. 

As  to  the  effect  of  an  express  undertaking  on 
the  master's  part  to  furnish  an  appliance  the 
construction  of  which  he  might  have  left  to  the 
servants,  see  the  preceding  subdivision. 

1.  Superior  rank  of  the  delinquent  employee. 

It  would  seem  that  inferences  unfavorable  to 
the  defendant  will  more  readily  be  drawn  where 
the  delinquent  coservant  was  in  a  position  of 
control  which  normally  left  him  free  to  arrange 
the  details  of  the  work  at  his  own  discretion 
without  any  Interference  on  the  master's  part. 

In  Woods  v.  Lindvall  (1891)  1  C.  C.  A.  37,  4 
U.  S.  App.  49,  48  Fed.  62,  a  contractor  for  rail- 
way construction  was  held  liable  for  defects  in 
a  trestle  erected  by  his  superintendent  for  the 
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nurpoee  of  the  work.  The  court  said,  speaking  of 
*nls  official :  "He  had  authority  to  direct  all 
the  men  on  that  section,  between  thirty  and 
forty  in  number,  when  to  work,  where  to  work, 
and  how  to  work,  and  It  was  their  duty  to  obey 
bis  orders.  He  superintended  and  supervised 
all  the  work  on  the  section,  and  hired  and  dis- 
charged workmen  at  his  discretion.  In  these 
respects  he  was  invested  with  all  the  power  and 
authority  his  principals  possessed.  He  did  not 
ordinarily  do  manual  labor ;  his  chief  duty  was 
to  supervise  personally  the  work,  including  the 
building  of  the  trestle,  and  to  give  directions 
how  all  parts  of  the  same  should  be  done.  He 
went  back  and  forth  between  the  places  where 
the  different  crews  were  at  work  on  the  section, 
directing  and  instructing,  and  occasionally  as- 
sisting each  of  them  in  the  work  they  were  do- 
ing. Johnson,  who  framed  the  bents  and  put 
up  the  trestle,  worked  in  obedience  to  his  or- 
ders, as  well  as  the  other  men.  As  the  plain- 
tiffs assumed  through  Murdock  the  superintend- 
ence and  control  of  the  construction  of  the  tres- 
tle, they  were  bound  to  exercise  ordinary  care 
to  make  it  reasonably  safe  and  secure  for  those 
called  to  do  work  upon  it.  In  the  discharge  of 
this  duty  Murdock  occupied  the  place  of  the 
plaintiffs  in  error,  and  any  failure  on  his  part 
to  exercise  ordinary  care  in  the  discharge  of 
this  duty  Is  imputable  to  them.  Whether  the 
trestle  was  one  of  those  structures  the  build- 
ing of  which  the  master  might  have  committed 
to  ordinary  fellow  laborers,  wltbout  any  instruc- 
tions or  superintending  care,  by  simply  provid- 
ing them  with  adequate  materials  and  tools  to 
do  the  work,  need  not  be  discussed.  The  plain- 
tiffs In  error  did  not  attempt  to  build  the  trestle 
In  any  such  way.  They  did  not  leave  the  mode 
and  manner  of  Its  construction  to  the  discretion 
or  judgment  of  the  laborers  doing  the  work,  but 
they  constituted  Murdock  their  representative, 
and  Imposed  on  him  the  duty,  and  conferred  on 
him  the  authority,  to  supervise,  direct,  and  con- 
trol its  construction,  and  required  the  laborers 
to  obey  his  orders  and  directions  in  the  premises. 
Under  these  relations  Murdock  did  not  sustain 
the  relation  of  a  fellow  servant  to  the  defendant 
In  error  in  respect  to  this  work.  He  stood  in 
the  shoes  of  his  employers,  and  was  their  rep- 
resentative, and  they  are  responsible  for  the  re- 
sults of  his  negligence  in  the  work  so  committed 
to  his  direction,  supervision,  and  control." 

In  Blomqulst  v.  Chicago,  M.  ft  St.  P.  R.  Co. 
(1895)  60  Minn.  426,  62  N.  W.  818,  It  was  held 
that  a  foreman  of  a  crew  of  stone  masons,  with 
power  to  hire  and  discharge  the  workmen,  is 
a  vice  principal  In  respect  to  a  common  la- 
borer aiding  the  masons,  who  is  Injured  by 
the  negligent  manner  in  which  a  derrick  Is 
constructed,  when  the  foreman  directs  where 
and  how  it  shall  be  built.  The  case  was  distin- 
guished from  Llndvali  v.  Woods  (1880)  41  Minn. 
212,  4  L.  R.  A.  79S,  42  N.  W.  1020,  on  the  ground 
that  the  place,  the  plan,  and  the  manner  of  put- 
ting up  the  appliance  had  been  especially  and  un- 
conditionally delegated  to  the  foreman  (Canty,  J., 
dissented). 

The  case  here  cited  was  a  decision  upon  the 
same  facts  as  Woods  v.  Llndvali  (1891)  1  C. 
C.  A.  37,  4  U.  8.  App.  49,  48  Fed.  62,  supra,  and 
placed  the  supreme  court  of  Minnesota  In  con- 
flict with  the  circuit  court  of  appeals. 

But  it  Is  clear  from  the  decisions  that,  if  the 
rest  of  the  facts  show  that  the  work  of  construc- 
tion was  intrusted  to  the  servants  as  part  of 
their  duties,  the  mere  fact  that  the  delinquent 
employee  was  a  foreman,  exercising  some  con- 
trol over  the  injured  person,  Is  not  sufficient  to 
show  that  the  master  assumed  to  furnish  the 
servants  with  such  a  structure  as  was  neces- 
sary to  do  the  work.  See  Klmmer  v.  Weber 
(1897)  151  N.  Y.  417,  45  N.  B.  860;  McCone  V. 
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Gallagher   (1897)   16  App.  Div.  272,  44  N.  Y. 

Supp.  697. 

In   Killea  v.   Fixon    (1878)    125  Mass.   485, 

the  defendant  employed  a  carpenter  to  super- 
intend the  entire  job  of  repairing  a  building, 
and  directed  him  to  erect  a  staging,  which  was 
solely  for  putting  on  the  gutters.  In  doing  so, 
he  insecurely  fastened  the  brackets  to  the  build- 
ing. On  the  next  day  the  defendant  ordered 
copper  gutters  of  a  coppersmith,  and  directed 
him  to  send  a  man  to  put  them  on.  This  man 
was  sent  accordingly,  and  was  directed  by  the 
carpenter  where  to  go  on  the  staging,  which 
fell  and  Injured  him.  The  court  said :  "There 
was  no  evidence  which  would  justify  the  jury 
in  finding  that  either  of  the  defendants  under- 
took to  furnish  a  staging  for  the  plaintiff,  or 
to  assume  the  risk  of  its  safety.  It  was  like 
the  ordinary  case  where  a  man.  In  building  or 
repairing  a  house,  employs  various  servants  In 
different  departments  of  labor.  Neither  of  the 
defendants  retained  any  charge  or  direction  of 
the  work  of  putting  up  the  staging,  but  intrusted 
it  to  Hlgglns.  He  and  the  plaintiff  were  fellow 
servants  employed  In  the  same  service,  and  each 
took  the  risk  of  the  negligence  of  the  other. 
It  is  not  contended  that  there  was  any  evi- 
dence of  negligence  on  the  part  of  the  de- 
fendants in  the  employment  of  Hlgglns,  it 
appearing  that  he  was  a  skilful  and  compe- 
tent carpenter.  It  follows  that  the  plaintiff 
has  proved  no  negligence  for  which  the  defend- 
ants, or  either  of  them,  are  responsible." 

2.  Similarity  or  dissimilarity  of  the  work  in 
which  the  delinquent  and  injured  eervanU 
were  engayed. 

In  many  of  the  cases  belonging  to  this  cate- 
gory the  court  has  laid  more  or  leas  stress  upon 
the  fact  that  the  plaintiff  himself  was  one  of 
that  particular  set  or  group  of  servants  to  whom 
the  construction  of  the  defective  instrumentality 
was  Intrusted.  Colton  v.  Richards  (1878)  123 
Mass.  484 ;  K  el  ley  v.  Norcross  (1877)  121  Mass, 
508;  Adasken  v.  Gilbert  (1896)  165  Mass.  443, 
43  N.  E.  199;  Moore  v.  McNeil  (1898)  35  App. 
Div.  323,  54  N.  Y.  Supp.  956;  Whallon  v. 
Sprague  Electric  Elevator  Co.  (1896)  1  App. 
Div.  264,  37  N.  Y.  8upp.  174 ;  Noyes  v.  Wood 
(1894)  102  Cal.  389,  36  Pac.  766;  Maher  ▼. 
McGrath  (1896)  58  N.  J.  L.  469,  33  Atl.  945 
(master  not  liable  to  a  hod  carrier  for  an  in- 
Jury  from  the  negligent  manner  In  which  mas- 
ons constructed  a  scaffolding)  ;  Crawford  v. 
Stewart  (1886;  Pa.)  6  Cent.  Rep.  140,  8  Atl. 
5;  Stilts  v.  Armour  (1893)  84  Wis.  623,  54 
N.  W.  1000:  Callan  v.  Bull  (1896)  113  Cal. 
593,  45  Pac  1017;  Donnelly  v.  Booth  Bros,  ft 
H.  I.  Granite  Co.  (1897)  90  Me.  110,  37  Atl. 
874  ;  Willis  v.  Oregon  R.  ft  Nav.  Co.  (1884)  11 
Or.  257,  4  Pac.  121. 

If  the  plaintiff  and  his  coemployees,  without 
specific  instruction  from  the  master,  or  one 
acting  for  the  master  and  under  his  authority 
in  the  performance  of  the  duty  which  he  owed 
to  his  employees,  constructed  a  scaffold  of  Im- 
proper material,  It  would  undoubtedly  be  a  case 
where  the  negligence  was  that  of  a  fellow  serv- 
ant or  coservant  with  the  plaintiff,  for  which 
the  master  would  not  be  liable.  Richards  v. 
Hayes  (1897)  17  App.  Div.  422,  45  N.  Y.  Supp. 
234. 

It  is  undoubtedly  under  such  circumstances 
that  the  rule  operates  with  the  least  harshness, 
especially  if  the  injured  person  was  himself 
an  expert  as  regards  the  construction  of  the  ap- 
pliance which  proved  defective.  See,  for  ex- 
ample, Hoppln  v.  Worcester  (1885)  140  Mass. 
222,  2  N.  E.  770 ;  Vincent  v.  Mauterstock  (1898) 
30  App.  Div.  308,  51  N.  Y.  Supp.  494 ;  McCone 
v.  Gallagher  (lft»7)  16  App.  Div.  272,  44  N.  Y. 
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Supp.  697;  Griffiths  ▼.  New  Jersey  ft  N.  Y.  R. 
Co.  (1894)  8  Misc.  3,  28  N.  Y.  Supp.  75,  Affirm- 
ing  (1893)  5  Misc.  320,  26  N.  Y.  Supp.  812; 
Perigo  v.  Indianapolis  Brewing  Co.  (1899)  21 
IntL  App.  338,  52  N.  B.  462,  where  the  plaintiffs 
and  their  fellow  servants  were  all  carpenters, 
and  had  erected  or  modified  the  scaffold  which 
fell. 

In  some  states  of  the  evidence  such  a  situa- 
tion may  even  render  the  defense  of  contributory 
negligence  available  to  the  master.  It  has  been 
laid  down  that,  where  the  workmen  of  whom 
the  plaintiff  Is  one,  although  the  construction 
of  the  appliance  is  no  part  of  their  business, 
undertake,  without  objection,  to  construct  it, 
and  do  this  so  carelessly  that  it  Is  Insecure,  the 
plaintiff  is  considered  to  be  debarred  from  re- 
covery on  the  ground  that  he,  as  well  as  bis  co- 
laborers,  is  guilty  of  negligence.  Hogan  v. 
Held  (1887)  44  Hun,  72. 

But  it  may  now  be  taken  as  settled  law  that 
the  mere  fact  that  the  injured  and  negligent 
persona  were  not  doing  the  same  kind  of  work 
is  not,  of  itself,  a  sufficient  ground  for  predicat- 
ing a  right  of  recovery. 

In  Beesley  v.  F.  W.  Wheeler  ft  Co.  (1894) 
103  Mich.  196,  27  L.  R.  A.  266,  61  N.  W.  658, 
it  was  held  that  riveters  working  on  a  ship  could 
not  recover  for  the  negligence  of  the  carpenters 
in  constructing  a  scaffold.  The  court  reasoned 
thus:  "Here  the  defendant  was  engaged  In 
the  enterprise  of  building  a  ship.  Artisans  of 
various  kinds  were  employed  to  do  their  re- 
spective shares  of  the  work.  The  building  of 
stagings,  the  erection  of  derricks,  and  the  raising 
of  materials  were  parts  of  the  necessary  work, 
incident  to  and  simultaneous  with,  and  in  fact 
a  part  of,  the  building  of  the  ship.  Stagings 
were  for  temporary  use,  and  Indispensable.  All 
was  under  the  charge  of  one  superintendent, 
who  directed  the  different  gangs  through  their 
respective  foreman.  There  is  nothing  to  indi- 
cate a  contract  to  provide  a  safe  scaffold  to 
work  upon,  or  an  assumption  of  that  duty  by 
the  master,  and  the  case  seems  to  be  clearly 
within  the  rule  of  K 11  lea  v.  Faxon  (1878)  125 
Mass.  485,  which  it  closely  resembles,  and  of 
Hoar  v.  Merrltt  (1886)  62  Mich.  886,  29  N.  W. 
15.  [See  below.]  The  duty  was  one  which 
was  left  to  those  engaged  In  the  construction  of 
the  ship.  It  Is  believed  that  this  does  no  vio- 
lence to  the  rule  of  safe  place.  The  case  is  dif- 
ferent from  those  where  the  master  furnishes  a 
permanent  place  to  work,  as  in  a  ship  or  factory. 
A  master's  duty  in  such  a  case  is  to  make  and 
keep  the  place  reasonably  safe;  but  that  rule 
woold  apply  as  to  those  working  In,  but  not  nec- 
essarily as  to  those  constructing,  the  factory. 
Such  employees  would  not  be  fellow  servants 
with  each  other,  for  the  enterprises  would  not 
be  the  same.  The  service  of  one  would  be  the 
erection  of  the  completed  factory;  that  of  the 
other  Its  use  for  the  purpose  for  which  it  was 
designed.  But  here  the  scaffold  builder  and 
the  riveter  are  engaged  In  the  common  service 
of  building  a  ship.  The  work  of  both  goes  along 
together,  and  it  seems  to  us  that  the  case  is 
clearly  within  the  rule  of  Priestley  v.  Fowler 
(1837)  8  Mees.  ft  W.  1,  Murph.  ft  H.  305,  1  Jur. 
987,  and  kindred  cases." 

See  also  Klllea  v.  Faxon  (1878)  125  Mass. 
485,  cited  In  VI.  t,  1,  supra. 

So,  a  lumber  company  is  not  liable  where  a 
knotty  plank,  negligently  selected  by  a  servant 
piling  lumber  to  serve  as  a  step  for  persons  hav- 
ing occasion  to  mount  the  pile,  gives  way  under 
a  scaler  and  measurer.  Fraser  v.  Red  River 
Lumber  Co.  (1891)  45  Minn.  235,  47  N.  W.  785. 

Nor  is  any  larger  measure  of  liability  Imposed 
on  the  master  merely  for  the  reason  that  the 
appliance  which  proved  defective  had  been  con- 
structed by  another  set  of  servants  for  their  own 
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use,  and  afterwards  Incorporated  with  the  ap- 
pliance which  the  injured  servant  and  his  co- 
Jaborers  constructed  for  their  own  purposes. 
Kimmer  v.  Weber  (1897)  151  N.  Y.  417,  45  N.  B. 
360.     Compare  subdivision  3,  infra. 

The  action  has  been  held  not  maintainable 
where  a  scaffold  carelessly  constructed  by  car- 
penters for  their  own  use  from  suitable  ma- 
terials furnished  by  the  master  is  subsequently 
used  by  painters  working  on  the  same  building, 
and  injures  one  of  them.  Hoar  v.  Merrltt 
(1886)  62  Mich.  386,  29  N.  W.  15. 

The  fact  that  the  delinquent  and  injured  serv- 
ants were  engaged  in  different  kinds  of  work 
may,  however,  be  material  as  tending  to  show 
that  the  undertaking  of  the  master  was  to  fur- 
nish the  instrumentality  in  a  completed  condi- 
tion.    See  also  cases  cited  In  VI.  g,  2,  infra. 

8.  Completion  of  appliance  before  plaintiff  be- 
gan to  work. 

The  established  doctrine  Is  that,  wherever  the 
circumstances  were  otherwise  such  that  the  In- 
jured servant  could  not  have  recovered  if  he 
had  already  entered  the  defendant's  service, 
where  the  defective  appliance  was  completed, 
his  position  is  not  in  any  way  Improved  by  the 
mere  fact  that  he  began  work  after  such  con- 
struction was  completed. 

An  employer  "owes  one  who  is  about  to  enter 
his  service  no  duty  to  Inspect  all  the  work  which 
has  been  done  by  his  servants  previously,  and 
which  ordinarily  may  be  intrusted  to  them  with- 
out liability  to  their  fellow  servants  for  their 
negligence."  O'Connor  v.  Rich  (1895)  164 
Mass.  560,  42  N.  E.  Ill,  where  the  servant  was 
injured  by  the  fall  of  a  scaffold  erected  by  his 
fellow  workmen  a  few  days  before  he  entered 
the  service,  from  suitable  materials  supplied 
by  the  master;  Arkerson  v.  Dennlson  (1875) 
117  Mass.  407 :  Olsen  v.  Nixon  (1898)  61  N.  J. 
L.  671,  40  Atl.  694  ;  McCone  v.  Gallagher  (1897) 
16  App.  Div.  272,  44  N.  Y.  Supp.  697.  In  the 
latter  case  the  judges,  while  not  differing  in 
opinion  as  to  the  general  principle,  disagreed 
as  to  the  propriety  of  applying  it  under  the  cir- 
cumstances in  evidence.  The  reasoning  which 
led  the  majority  to  the  conclusion  that  the  serv- 
ant could  not  recover  was  as  follows:  "Great 
stress  is  laid,  in  this  case,  upon  the  fact  that 
the  plaintiff  was  employed  to  do  the  carpenter 
work  after  the  timbers  or  sleepers  upon  which 
the  planks  were  to  be  put  had  been  placed  in 
position  by  the  carpenters  employed  by  the  de- 
fendant to  do  this  work ;  but  it  seems  to  me  that 
that  fact  lsnot  at  all  material.  The  question  is  not 
so  much  as  to  whether  the  particular  neglect 
or  negligence  which  selected  this  improper  piece 
of  timber  and  placed  it  in  this  position  was  the 
negligence  of  a  fellow  servant,  as  it  Is  whether 
it  was  the  duty  of  the  master,  as  master,  to 
furnish  these  carpenters,  employed  by  him  to 
do  carpenter  work,  which  work  Involved  the 
placing  of  these  timbers  In  the  position  in  which 
they  were  placed,  a  completed  structure  or  scaf- 
fold for  the  purpose  of  doing  the  work.  .  .  . 
Suppose  one  of  these  planks  which  he  used  In 
this  way  had  broken,  and  the  Injury  had  re- 
sulted therefrom;  It  is  clear  that  the  master 
would  not  have  been  liable.  Upon  what  prin- 
ciple, then,  can  he  be  said  to  be  liable  because 
one  of  the  timbers  that  the  plaintiff  used  to  rest 
the  planks  upon  was  insufficient  for  the  purpose? 
Is  it  because  the  timbers  had  been  placed  in 
the  position  in  which  they  were  when  the  plain- 
tiff used  them,  by  some  men  in  the  employ  of  the 
defendant,  who,  when  the  accident  happened, 
were  the  plaintiff's  fellow  workmen?  It  seems 
to  me  clear  that  no  liability  of  the  defendant 
could  be  predicated  upon  such  a  distinction. 
Upon  what  principle  can  It  be  said  that  this 
plaintiff  was  not  as  much  bound  to  examine 
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the*e  particular  timbers  which  had  been  placed 
In  this  position  by  others  as  he  was  bound  to 
examine  the  planks  upon  which  he  stood,  and 
which  he  shifted  as  the  necessities  of  the  work 
required?  Both  the  planks  and  the  timbers 
were  materials  furnished  by  the  master  for  the 
use  of  his  men.  An  examination  of  the  timbers 
would  have  disclosed  this  knot,  which  it  is  al- 
leged was  the  cause  of  the  plank's  breaking. 
It  was  not  the  master's  duty  to  examine  each 
timber  before  It  was  put  in  place  by  the  car- 
l^nters,  nor  did  he  assume  that  task.  If  the 
master  furnished  for  his  workmen  proper  tim- 
bers for  the  purpose,—- and  it  is  conceded  that 
these  timbers  were  proper  If  they  had  been  of 
ordinary  strength  and  without  knots, — and  em- 
ployed competent  men  to  put  the  timber  in 
place,  he  had  performed  his  duty  to  the  men 
who  used  them.  It  seems  to  me  that  this  is  ex- 
pressly within  the  principle  established  by  the 
cases  before  cited."  The  following  passage 
from  the  dissenting  opinion  is  well  worth  quot- 
-lng  as  an  extremely  able  exposition  of  the  other 
possible  theory  of  the  evidence:  "If,  with  the 
latter,  he  and  bis  fellow  servants,  as  a  detail 
of  their  own  work,  had  undertaken  to  construct 
the  scaffold  and  had  selected  Improper,  where 
they  might  have  chosen  proper,  materials,  the 
defendant  would  not  be  liable  for  injuries  re- 
sulting from  such  defective  construction.  Here, 
however,  the  scaffold  was  erected  ten  days  be- 
fore the  accident  and  one  week  before  the  plain- 
tiff went  to  work  upon  It ;  and  the  plaintiff  was 
directed  by  the  defendant's  foreman  to  get  on 
this  scaffold  to  do  the  ceiling  work.  The  scaf- 
fold was  about  10  or  11  feet  above  the  floor  at 
the  wail,  and  about  7  feet  above  the  floor  In 
front,  and,  unless  properly  constructed,  was  nec- 
essarily a  dangerous  place  for  the  plaintiff  and 
the  other  carpenters  to  work.  That  the  knot 
In  the  sleeper  made  it  dangerous  to  use  in  the 
construction  of  the  scaffold  was  fairly  to  be  In- 
ferred; and  it  is  undisputed  that  the  plaintiff 
had  no  part  in  the  selection  of  the  defective 
sleeper.  When  he  went  to  work  he  found  the 
scaffold  already  erected ;  and,  having  been  or- 
dered by  the  foreman  to  go  to  work  thereon,  he 
was  justified  In  assuming  that  the  master  had 
discharged  the  duty  which  rested  upon  him  of 
supplying  a  safe  scaffold.  I  do  not  think  this 
Inference  Is  In  any  way  weakened  by  the  fact 
appearing  that  the  scaffold  was  actually  con- 
structed by  the  other  carpenters  who  had  pre- 
ceded the  plaintiff  upon  the  work.  If  the  plain- 
tiff had  assisted  in  its  construction,  or  had  been 
present  and  working  at  the  time  It  was  erected, 
a  different  question  would  be  presented.  Where, 
however,  as  here,  the  plaintiff  under  what  must 
be  regarded  as  the  master's  instructions,  went 
to  work  upon  the  scaffold  already  erected,  he 
had  a  right  to  assume  that  the  master  had  dis- 
charged the  duty  of  supplying  a  safe  scaffold. 
If  the  accident,  instead  of  occurring  on  this 
armory,  had  occurred  subsequently  on  another 
building  which  the  defendant  was  engaged  in 
constructing,  and  to  and  upon  which  he  had 
furnished  for  the  use  of  the  workmen  this  de- 
fective scaffold,  I  do  not  think,  as  against  a 
workman  who  had  no  previous  knowledge  of 
how  or  by  whom  the  scaffold  was  constructed, 
that  the  master  could  claim,  as  matter  of  law, 
that  he  was  relieved  from  responsibility,  be- 
cause, as  a  matter  of  fact,  at  some  previous 
time  the  scaffold  had  been  constructed  by  work- 
men In  his  employ.  I  can  see  no  distinction  in 
principle  between  the  position  of  the  plaintiff, 
who  came  upon  the  building  after  the  scaffold 
was  erected,  with  no  knowledge  of  Its  prior  his- 
tory or  hand  in  its  construction  as  connected 
with  this  armory,  and  his  position  as  affected 
by  a  defective  scaffold  furnished  in  another 
building." 
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The  only  peremptory  Inference  which  can  be 
drawn  from  such  a  circumstance,  coupled  with 
the  servant's  ignorance  of  the  defective  con- 
struction, Is  that  the  servant  was  not  guilty  of 
contributory  negligence.  Hogan  v.  Smith  (1801) 
125  N.  Y.  774,  26  N.  B.  742. 

Evidence  of  this  character,  however,  like  that 
adverted  to  in  the  last  subdivision,  may  tend 
to  show  the  actual  character  of  the  master's 
undertaking  in  regard  to  the  defective  Instru- 
mentality. 

g.  When  the  delinquency  is  deemed  not  to  be  1st 
respect  to  the  details  of  the  work. 

The  limits  of  the  doctrines  discussed  in  the 
preceding  subdivisions  of  this  subtitle  will  be 
more  clearly  apprehended  if  we  contrast  with 
the  cases  already  reviewed  those  cited  below,  in 
which  the  servant  was  held  entitled  to  recover. 

1.  Appliance  furnished  by  the  master  to  person. 

Where,  In  unloading  a  vessel  In  a  shipyard* 
an  iron  hook  was  fastened  by  the  owner  of  the 
yard  to  the  wharf,  to  hold  a  rope  and  tackle 
used  for  the  work,  running  from  the  ship  to  the 
wharf,  the  hook  must  be  considered  an  appliance 
used  in  the  business,  for  reasonable  care  in 
maintaining  the  security  of  which  the  owner  of 
the  yard  for  whom  the  work  was  done  is  re- 
sponsible to  his  employees.  Olsen  v.  Starln 
(1809)  43  App.  Dlv.  422,  60  N.  Y.  Supp.  134. 
See  also  Col  ton  v.  Richards  (1878)  128  Mass. 
484,  where  the  effect  of  a  personal  superintend- 
ence by  the  master  is  adverted  to. 

2.  Implied  undertaking  to  supply  instrumental- 

ity in  a  completed  condition. 

Compare  VI.  g,  5,  6,  infra. 

A  scaffold  which  is  in  the  nature  of  an  ap- 
pliance furnished  to  the  workmen  to  enable  them 
to  put  In  place  the  steel  superstructure  of  a 
bridge  Is  not  within  the  scope  of  the  doctrine 
that  the  master  is  not  liable  for  the  unsafety  of 
a  structure  the  erection  of  which  Is  part  of  the 
work  to  be  done.  F.  C.  Austin  Mfg.  Co.  v. 
Johnson  (1898)  32  C.  C.  A.  300,  60  U.  S.  App. 
661.  89  Fed.  677.  The  court  said:  "In  the 
case  at  bar  the  scaffold  was  Intended,  not  only 
as  a  place  whereon  the  workmen  were  to  stand, 
but  as  a  support  upon  which  was  to  be  placed 
the  entire  superstructure  of  the  bridge  during 
the  course  of  its  erection.  If  It  should  fall 
through  faulty  construction  it  might  cause  the 
entire  or  partial  destruction  of  the  steel  work 
furnished  by  the  company,  and  the  company 
would  be  compelled  to  make  good  all  damages 
thus  caused.  It  is  clear  that  such  workmen  as 
the  defendant  in  error  could  not  be  expected 
to  know  the  strain  that  would  be  placed  upon 
this  scaffold  in  the  erection  of  the  steel  super- 
structure. It  Is  equally  clear  that  It  would 
not  have  been  open  to  the  defendant  in  error  to 
exercise  any  control  over  the  method  in  which 
the  scaffold  was  erected  or  the  material  used  in 
its  construction.  The  purpose  for  which  this 
scaffold  was  to  be  used  renders  Inapplicable  the 
reasons  upon  which  the  rule  Is  based,  that  or- 
dinarily the  master  Is  not  responsible  for  the 
safety  of  stagings  which  the  workmen  put  up  as 
aids  In  carrying  out  the  particular  work  they 
are  employed  to  perform.  The  use  to  which  it 
was  intended  to  subject  this  structure,  in  that 
there  would  be  placed  thereon,  not  only  the  dead 
weight  of  the  material  composing  the  bridge, 
but  also  the  strain  caused  by  placing  the  dif- 
ferent parts  In  proper  position,  clearly  shows 
that  the  erection  of  the  staging  was  not  a  mat- 
ter that  could  be  safely  left  to  the  control  of  or- 
dinary laborers,  but  required  skilled  control  by 
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persons  who  from  experience  would  know  what 
strain  would  be  placed  on  the  staging ;  and  the 
evidence  show*  that  In  ita  erection  the  defend- 
ant In  error  exercised  no  control  or  judgment, 
but,  on  the  contrary,  It  waa  erected  solely  un- 
der the  direction  of  Charles  Kill  If  er,  who,  as  a 
■killed  expert,  had  been  sent  out  by  the  com- 
pany  to  erect  the  bridge  and  aettle  for  It  with 
the  county  authorities." 

A  servant  who  la  aet  to  work  in  a  chamber  of 
a  mine  after  it  has  already  been  timbered  may 
recorer  for  injuries  caused  by  the  fall  of  the 
roof,  if  the  defective  conditions  could  have  been 
discovered  by  a  timely  Inspection.  Western 
Ci.il  ft  Min.  Co.  ▼.  Ingraham  (1895)  17  C.  C.  A. 
71,  36  U.  8.  App.  1,  70  Fed.  219. 

In  Tomaaelli  v.  John  Griffiths  Cycle  Corp. 
(1896)  V  App.  Div.  127,  128,  41  N.  Y.  Supp. 
51,  plaint  iff,  after  he  had  been  In  defendant's 
employ  a  day  and  a  half,  waa  called  to  assist 
about  the  raising  of  a  heavy  box,  containing 
material  manufactured  by  defendant,  from  the 
basement  of  the  building  to  the  sidewalk  above. 
The  elevator  by  which  this  material  was  usually 
hoisted  was  out  of  repair,  and  the  shipping  clerk, 
having  the  matter  in  charge,  directed  and  as- 
sisted about  providing  a  temporary  hoisting  ap- 
paratus for  raising  the  box  In  the  elevator  shaft. 
This,  when  complete,  consisted  of  a  piece  of 
iron  laid  across  the  space  and  resting  upon  the 
combing  of  the  elevator  abaft  on  either  side. 
The  tackle  to  hoist  was  a  block  pulley,  which 
waa  attached  to  the  iron,  and  a  chain  run 
through  the  pulleys,  which  the  men  pulled 
upon  in  hoisting  the  box.  Plaintiff  bad  nothing 
to  do  with  fixing  this  apparatus,  although  he 
saw  the  Iron  and  knew  generally  what  It  was. 
While  the  box  was  being  hoisted,  the  iron  broke 
and  plaintiff  was  precipitated  into  the  cellar. 
The  court  said :  "It  Is  quite  evident  from  this 
testimony  that  the  construction  of  the  tackle, 
by  means  of  which  the  box  was  to  be  raised,  was 
not  a  detail  of  the  work  wh'ch  plaintiff  was 
required  or  expected  to  perform,  but  was  an  ap- 
pliance by  means  of  which  he  performed  the 
labor  required  of  him.  The  obligation '  was 
therefore  Imposed  upon  the  defendant  to  exercise 
reasonable  care  and  prudence  In  the  selection  of 
this  appliance,  and  to  see  that  it  was  reasonably 
suitable  and  safe  for  the  purpose  to  which 
it  was  applied.  This  duty  was  primary,  aud 
could  not  be  delegated  to  a  servant  so  as  to 
shield  the  master  from  liability  for  damage  oc- 
casioned through  an  omission  of  the  servant  to 
properly  discharge  It." 

A  servant  ordered  by  the  master  to  perform 
work  as  a  machinist  in  underground  trenches 
opened  and  prepared  for  him  has  a  right  to 
assume  that  the  place  has  been  made  reasonably 
safe  by  the  master  through  other  and  compe- 
tent servants  employed  by  him,  and  does  not 
assume  the  risk  of  neglect  of  the  latter  to  brace 
or  protect  the  sides  of  the  trenches.  Kranz  v. 
Long  Island  R.  Co.  (1890)  123  N.  Y.  1,  25  N. 
E.  206. 

Men  comprising  a  crew  of  workmen  exclusive- 
ly engaged  in  putting  up  such  staging  and  scaf- 
folding as  are  needed  for  the  use  of  workmen 
engaged  in  the  general  business  of  a  ship-build- 
ing company  are  not  fellow  servants  with  men 
engaged  in  the  general  work  of  the  company. 
Sims  v.  American  Steel-Barge  Co.  (1894)  56 
Minn.  68.  57  N.  W.  322  (distinguishing  the  cases 
In  which  the  furnishing  and  preparation  of  a 
structure  is  part  of  the  work  which  the  em- 
ployees are  hired  to  perform). 

A  master  is  liable  for  defects  In  a  ladder  made 
at  his  carpenter's  shop  and  issued  for  the  use 
of  the  masons  In  his  employ.  Flanigan  v.  Gug- 
genheim Smelting  Co.  (1899)  63  X.  J.  L.  647, 
44  Atl.  762  (same  distinction  relied  on). 

In  McCone  v.  Gallagher  (1897)  16  App.  DIv. 
54  L.  it.  A. 


272,  44  N.  Y.  Supp.  697,  the  court  Instanced 
the  case  of  painters  employed  to  paint  the  out- 
side of  a  building,  who  are  required  to  work 
upon  a  completed  scaffold  built  for  that  purpose, 
which  is  lowered  or  raised  as  the  work  pro- 
gresses, and  said:  "It  Is  quite  obvious  that  it 
is  the  duty  of  the  master  to  furnish  such  an  ap- 
pliance ;  and  where  the  men  must  rely  upon  the 
care  of  the  master,  or  those  employed  by  him,  in 
putting  together  a  proper  structure  necessary 
for  the  men  to  use  in  the  performance  of  the 
work  upon  which  they  are  employed,  and  where 
any  negligence  In  the  selection  of  the  materials,  • 
or  the  proper  use  of  those  materials,  in  con- 
structing the  completed  scaffold,  would  expose 
the  men  to  serious  danger,  neglect  in  the  per- 
formance of  that  duty  will  render  the  master 
liable.'* 

In  Corson  v.  Coal  Hill  Coal  Co.  (1897)  101 
Iowa,  224,  70  N.  W.  185,  In  sustaining  an  In- 
struction to  the  effect  that  the  owner  of  a  coal 
mine  having  a  sloping  entry  through  which  the 
coal  is  brought  to  the  surface  owes  to  an  em- 
ployee riding  in  the  cars  through  such  entry 
the  duty  of  exercising  reasonable  care  to  have 
the  roof  of  the  entry  sufficiently  propped  so 
that  rock  will  not  fall  on  the  track,  the  court 
said :  "The  rule  of  the  Instruction  applies  to 
a  case  where  a  place  is  furnished  for  the  serv- 
ant to  do  his  work,  and  the  keeping  of  the  place 
in  repair  is  not  Incidental  to  the  work  to  be 

performed The    undisputed    facts   of 

this  case  bring  it  within  the  latter  rule,  so  far 
as  concerns  the  duties  of  the  parties.  The 
duties  of  the  plaintiff  had  no  concern  with  the 
preparation  or  looking  after  the  entry.  It  was 
the  general  passageway  to  and  from  the  mine, — 
a  completed  work ;  a  place  in  which  work  was  to 
be  done  in  no  way  connected  with  Its  construc- 
tion or  preservation.  It  was  a  place  for  such 
work  as  the  plaintiff  was  doing,  and  furnished 
by  the  employer.  This  holding  is  not  against 
chat  in  Fosburg  v.  rhlillps  Fuel  Co.  (1894)  93 
Iowa,  54,  61  N.  W.  400.  That  case  was  ex- 
pressly determined  on  the  rule  as  to  the  negli- 
gence of  a  fellow  servant.  As  the  work  of  rid- 
ing the  trip  was  disconnected  from  duties  as 
to  the  roof  of  the  entry  In  which  plaintiff  was 
riding,  it  was  defendant's  duty,  through  a  com- 
petent person,  to  look  after  its  safety.  The 
case,  as  now  presented,  does  not  involve  a  ques- 
tion as  to  the  negligence  of  a  fellow  servant." 

Where  a  fireman,  while  working  in  the  boiler 
room  of  the  defendant,  fell  into  a  hole  that  had 
been  dug  and  left  open  In  front  of  the  boiler, 
by  the  defendant's  employees,  who  were  making 
a  foundation  there  for  an  "economizer,"  leaving 
the  hole  uncovered  or  the  excavation  in  an 
unsafe  condition  was  the  negligence  of  the  mas- 
ter. Frye  v.  Bath  Gas  ft  Electric  Co.  (1900) 
94  Me.  17,  46  Atl.  804  (operation  of  digging 
the  holes  said  to  be  connected  with  and  a  part 
of  the  plant  Itself). 

Where  a  permanent  tunnel  Is  under  construc- 
tion, as  fast  as  completed  the  finished  part 
becomes  an  "appliance  or  means  furnished  by 
the  master  by  which  the  remaining  work  is  to 
be  prosecuted/'  Hanley  v.  California  Bridge  ft 
Constr.  Co.  (1899)  127  Cal.  232,  47  L.  R.  A. 
597,  59  Fac.  577. 

In  Manning  v.  Hogan  (1879)  78  N.  Y.  615, 
the  evidence  was  that  It  was  a  particular  branch 
o/  mechanical  occupation  to  put  up  a  scaffold 
like  the  one  in  question  (i.  e.,  for  doing  the  plas- 
ter work  in  a  building)  ;  that  the  persons  em- 
ployed were  not  of  that  occupation ;  and  that  it 
was  built  of  lnsufllclent  material,  both  In  qual- 
ity and  quantity.  It  was  held  "that  the  ques- 
tion of  negligence  in  building  the  scaffold  waa 
for  the  jury ;  that  it  was  not  sufficient  that 
there  was  enough  of  suitable  material  provided 
to   build   the   scaffold.     It   needed   that    there 
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should  be  skill  and  judgment  In  the  un  thereof." 
But  the  case  Is  not  fully  reported,  and  It  may 
also  be  regarded  as  having  turned  upon  the  fail- 
ure of  the  master  to  employ  competent  serv- 
ants,— the  construction  placed  upon  It  In  Bees- 
ley  v.  F.  W.  Wheeler  ft  Co.  (1894)  103  Mich. 
196,  27  L.  R.  A.  266,  61  N.  W.  658. 

Another  doubtful  case  is  Green  v.  Banta 
(1882)  16  Jones  ft  8.  156,  which,  while  It  as- 
serted the  existence  of  a  duty  of  furnishing  a 
safe  scaffold,  does  not  state  whether  such  duty 
arose  by  express  contract,  by  necessary  impli- 
cation from  the  peculiar  facts,  or  upon  the 
broad  ground  that  a  scaffold  builder  and  a  plas- 
terer are,  under  no  circumstances,  fellow  serv- 
ants. But  probably  this  decision  is  to  be  ex- 
plained in  the  same  way  as  the  one  last  cited. 

In  McMahon  v.  McUale  (1899)  174  Mass.  320, 
54  N.  E.  854,  the  master  was  held  liable  for  de- 
fects in  a  derrick  on  the  ground  that  it  "was 
a  piece  of  machinery,  part  of  the  fitting  up  of  a 
stone  yard,  .  .  .  rather  than  an  appliance 
to  be  put  together  and  set  up  and  moved  from 
place  to  place  by  workmen  who  were  using  it." 

Where  there  were  furnished  to*  the  plaintiff 
and  his  coeroployees  materials  with  which  to 
construct  a  scaffold  which  were  not  proper  for 
the  purpose,  and  which  made  the  scaffold,  when 
constructed,  an  unsafe  and  Improper  appliance 
for  tho  doing  of  the  work,  ...  if  the  mas- 
ter employed  a  person  to  act  in  his  place  to  fur- 
nish such  material,  the  negligence  of  such  per- 
son, so  appointed  to  act  for  the  master  in  the 
discharge  of  the  duty  which  he  owed  to  his  em- 
ployees, was  the  negligence  of  the  master,  for 
which  the  master  was  responsible.  Richard  v. 
Hayes  (1897)  17  App.  Dlv.  422,  45  N.  Y.  Supp. 
324.  Compare  also  the  rule  that  the  furnish- 
ing of  side  stakes  for  retaining  the  load  of  a 
railway  car  Is  not  a  part  of  the  operation  of 
loading,  such  stakes  being  a  part  of  the  equip- 
ment of  the  car.     See  III.  c,  11,  supra. 

8.  Suitable  materials  not  furnished. 

A  city  Is  not,  as  matter  of  law,  free  from 
liability  for  personal  Injuries  to  a  workman 
caused  by  the  caving  in  of  a  trench  in  which 
he  was  digging,  although  there  were  materials 
2  miles  away  which  the  foreman  had  authority 
to  use  to  shore  up  the  sides  and  make  the 
trench  safe,  since  the  jury  might  properly  find 
that  they  were  practically  inaccessible  on  ac- 
count of  the  distance,  as  In  such  case  the  neg- 
ligence is  that  of  the  city,  and  not  merely  of  a 
fellow  servant  in  falling  to  use  the  materials  at 
his  command.  Fitzslmmons  v.  Taunton  (1893) 
160  Mass.  223,  35  N.  E.  549.  "On  this  view 
of  the  facts,"  said  the  court,  "the  .  .  . 
[workman]  was  set  to  work  in  a  place  of  dan- 
ger without  the  precautions  being  taken  for  his 
safety  which  his  employer  was  bound  to  see 
taken." 

4.  Servants  not  left  free  as  to  the  selection  of 

the  materials. 

See  VIII.  a,  infra. 

5.  Permanent  character  of  the  instrumentality 

relied  upon. 

If  the  Implement,  appliance,  or  structure  is 
permanent  in  its  character,  the  duty  of  exer- 
cising a  reasonable  degree  of  care  in  its  selec- 
tion and  maintenance  is  one  from  which  the 
master  cannot  escape.  Whereas,  if  it  is  port- 
able, Its  erection,  location,  and  operation  may 
be,  and  generally  are,  regarded  as  mere  details 
of  the  work,  which  pertain  to  the  employee. 
Yaw  v.  Whitmore  (1899)  46  App.  Dlv.  422,  61 
54  L.  R.  A. 


N.  Y.  Supp.  731.  There  a  derrick  consisting  of 
a  mast  10  inches  square  and  40  feet  long,  with 
a  boom  of  the  same  dimensions,  was  firmly  at- 
tached to  the  ground  by  planks  In  which  a  metal 
plate  had  been  imbedded,  and  which  were 
weighted  down  with  heavy  stones.  The  derrick 
remained  In  this  place  nearly  five  months,  and 
until  the  completion  of  the  work  for  which  it 
was  used.  It  was  held  that  It  was  a  permanent 
structure,  within  the  rule  that  a  master  must 
use  reasonable  care  in  providing  his  servant 
with  suitable  appliances  and  in  keeping  them 
in  repair. 

In  Cunningham  v.  Sicilian  Asphalt  Paving 
Co.  (1900)  49  App.  Dlv.  380,  63  N.  Y.  Supp.  357, 
the  defendant  was  held  liable  for  defects  in  a 
platform  regularly  used  by  laborers  to  stand 
on  while  they  were  unloading  cars.  The  fact 
that  the  planks  were  loose  and  movable  was  de- 
nied to  be  material.  Tbe  structure  was  said 
to  be  "permanent  in  its  nature,"  and  distin- 
guished from  an  "ordinary  'appliance'  relating 
to  an  isolated  job  or  a  transient  undertaking." 

Plaintiff  was  taken  by  defendant's  foreman 
from  outside  the  grain  elevator,  where  he  was) 
accustomed  to  work,  to  a  place  within,  com- 
paratively dark,  and,  being  Instructed  to  step 
on  a  raised  platform,  walk  to  a  bin,  and  as- 
certain if  it  was  open,  started  to  do  so,  when 
the  platform  collapsed,  and  one  of  his  legs  was 
crushed  In  a  hopper  beneath.  The  platform  was 
constructed  nearly  nine  years  previously,  and, 
until  a  few  weeks  before,  Its  sole  use  was  to 
enable  workmen,  on  removing  the  cover,  to 
watch  the  movement  of  grain  through  the  con- 
ductor. Since  then,  temporary  bins  were  con- 
structed on  that  floor,  and,  to  open  them,  It 
was  necessary  to  step  on  the  hopper  boxes.  No 
Inspection  was  ever  made  of  the  condition  of 
the  box,  and  the  only  evidence  In  that  regard 
was  that  the  foreman  had  stood  thereon  two 
minutes  before  the  accident.  It  was  held  that 
defendant  was  guilty  of  negligence.  Berry  v. 
Atlantic  Storage  Co.  (1900)  50  App.  Dlv.  590, 
64  N.  Y.  Supp.  292. 

A  complaint  for  Injuries  to  a  servant,  alleg- 
ing that  the  latter,  in  the  performance  of  his 
duty  for  defendant,  was  necessarily  required  to 
stand  and  work  at  and  near  an  embankment  ol 
earth  on  defendant's  land;  that  such  embank- 
ment was  supported  by  timbers,  braces,  and 
planks ;  that  said  supports  gave  way  and  broke 
by  reason  of  their  rottenness  and  Insufficiency, 
thereby  causing  the  injuries ;  that  said  supports 
had  been  allowed  to  remain  for  an  unusually 
long  time,  and  a  much  longer  time  than  they 
should  have  been  permitted  to  remain,  and  that 
they  were  not  properly  Inspected  by  defendant, 
and  had  become  worn  and  rotten, — sufficiently 
alleges  that  defendant  was  guilty  of  negligence 
in  falling  to  furnish  a  safe  place.  Nicholas  v. 
Burlington.  C.  R.  &  N.  R.  Co.  (1899)  78  Minn. 
43,  80  N.  W.  776. 

6.  Adjustment  treated  as  a  nondelegable  func- 
tion. 


See  III.  d,  20,  supra. 

7.  Operation  not  one  of  the  transitory  class. 

An  employer  Is  not,  as  matter  of  law,  free 
from  liability  caused  by  the  fall  of  shafting 
which  had  been  attached  to  the  celling  by  the 
carpenter  the  day  before,  on  the  theory  that 
the  putting  up  of  such  shafting  belongs  to  the 
"transitory  class  for  which  the  employer  Is 
not  responsible  beyond  furnishing  a  choice  of 
proper  materials  or  instrumentalities."  Copl- 
thorne  v.  Hardy  (1899)  178  Mass.  400,  58  N. 
E.  915. 
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Til.  Negligence  of  ooservants  tchose  duty  it  is 
to  keep  the  instrumentalities  in  proper  condi- 
tion; when  not  imputed  to  the  master, 

a.  Theory  that  a  master  is  never  liable  for  neg- 
ligence t»  regard  to  inspection  and  repairs. 

One  view,  for  which  there  ii  a  considerable 
body  of  judicial  authority,  Is  simply  that  a 
master  is  liable  for  the  negligence  of  the  agents 
by  whom  the  instrumentalities  were  originally 
supplied,  bat  not  for  the  negligence  of  the  agents 
to  whom  he  has  deputed  the  function  of  seeing 
that  they  continue  to  satisfy  the  legal  standard 
of  safety.  Buch  a  conception  has  the  merit  of 
simplicity,  but  is  regarded  by  the  writer  as 
wholly  illogical,  for  reasons  already  explained 
In  a  note  to  O'NeU  v.  Great  Northern  R.  Co. 
(1900;  Minn.)  51  L.  R.  A.  S69.  The  decisions 
which  are  certainly  or  apparently  referable  to 
this  doctrine  are  collected  below.  Some  of 
them,  however,  have  been  entirely  overruled, 
while  others  have  been  greatly  qualified  by  later 
rulings  in  the  same  Jurisdiction,  which  reflect 
more  or  less  strongly  the  influence  of  the  theory 
that  the  duty  of  maintenance,  no  less  than  the 
doty  of  supply,  Is  absolute.  Whenever  there 
has  been  a  merely  partial  recognition  of  this 
theory,  the  situation  is  probably  due  to  the  fact 
that  the  courts  have  been  unable  to  break  away 
altogether  from  existing  precedents  which  date 
from  a  period  at  which  the  character  of  the  neg- 
ligent act  had  not  yet  assumed  its  present  im- 
portance aa  a  differentiate  element. 
Ualted  Itlmrdona. 

▲  master  has  been  held  not  to  be  liable  for 
the  negligence  of  an  employee  appointed  to 
examine  materials,  in  Ormond  v.  Holland  (1858) 
El.  Bl.  Jb  El.  102;  of  a  chief  engineer  who  al- 
lowed defective  tackle  to  be  used,  In  Searle  v. 
Lindsay  (1861)  11  C.  B.  N.  8.  429,  8  Jur.  N.  S. 
746,  31  L.  J.  C.  P.  N.  8.  106,  10  Week.  Rep. 
89,  5  L.  T.  N.  8.  427 ;  of  an  "underlooker"  in 
a  mine,  whose  duty  It  was  to  keep  the  work- 
ings in  safe  condition.  In  Hall  v.  Johnson 
(1865)  3  Hurlst.  *  C.  589,  84  L.  J.  Bxch.  N.  S. 
222.  11  Jur.  N.  8.  180,  11  L,  T.  N.  S.  779,  18 
Week.  Rep.  411. 

In  Webb  v.  Rennle  (1865)  4  Fost.  6  F.  608, 
Cockburn,  Ch.  J.,  charged  the  jury  as  follows : 
**In  the  case  of  a  manufacturer  employing  ma- 
chinery which  might  be  attended  with  danger 
to  the  persons  employed  about  It,  a  danger 
which  might  be  greatly  aggravated  by  the  ma- 
chinery not  being  in  proper  condition, — aa,  for 
instance,  in  the  case  of  the  boiler  of  a  steam 
engine  bursting,  as  it  would  be  more  likely  to 
do  if  In  an  Improper  condition, — the  master 
manufacturer  might  have  no  means  of  personal- 
ly knowing  its  condition  himself,  and,  the  ques- 
tion being  whether  he  had  used  reasonable  care 
and  diligence  to  ascertain  it,  all  that  could  be 
reasonably  expected  of  him  would  be  that  he 
ihould  employ  some  competent  person  from  time 
to  time  to  examine  It.  The  master  must  either 
ascertain  the  state  of  the  machinery  or  appara- 
tus himself,  or  employ  some  competent  person 
to  do  so;  and  if  he  did  employ  such  a  person, 
and  a  workman  was  injured  in  consequence  of 
that  person's  neglect  of  his  duty  In  that  re- 
spect, the  master  would  not  be  liable  to  one  of 
his  servants  for  such  negligence  of  a  fellow 
servant  in  the  particular  matter." 

In  Wilson  v.  Merry  (1868)  L.  R.  1  H.  L.  Be. 
App.  Cas.  326,  19  L.  T.  N.  8.  30,  it  was  held 
that  a  mine  owner  was  not  liable  for  Injuries 
due  to  an  explosion  of  fire-damp  which  resulted 
from  the  faulty  construction  of  a  temporary 
scaffold  by  the  manager  of  the  pit.  A  full  re- 
view of  this  case  will  be  found  in  the  note  to 
O'Nell  v.  Great  Northern  R.  Co.  (1900 ;  Minn.) 
51  L.  R.  A.  pp.  564  et  seq. 

A  similar  ruling  had  previously  been  made  in 
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Wright  v.  Roxburgh  (1864)  2  Macph.  8c.  Bess. 
Cas.  3d  series,  748. 

Negligence  Id  allowing  structures  to  fall  into 
a  state  of  decaj,  and  to  remain  in  that  state, 
was  regarded  as  the  act  of  mere  employees,  In 
Allen  v.  New  Gas  Co.  (1876)  L.  R.  1  Exch.  Div. 
251,  45  L.  J.  Exch.  N.  S.  668,  84  L.  T.  N.  S. 
541. 
British  colonies. 

An  Injury  caused  by  the  failure  of  brakes  to 
work  properly,  so  that  a  train  runs  down  two 
trackmen,  is  conclusively  presumed  to  have  been 
due  to  the  negligence  of  one  of  the  trainmen, 
where  the  evidence  is  that  an  examination  at 
the  last  inspecting  station  had  not  disclosed  any 
defects,  that  the  defects  which  prevented  the, 
brakes  from  working  were  of  the  most  obvious 
character,  capable  of  being  remedied  merely  by 
tightening  a  bolt  and  taking  up  a  rod,  and  that 
shortly  before  the  accident  the  train  had  been 
easily  kept  under  control  upon  a  gradient  as 
steep  as  the  one  where  the  Injury  was  received. 
Plant  v.  Grand  Trunk  R.  Co.  (1867)  27  U.  C. 
Q.  B.  78. 

A  running  foreman,  whose  duty  it  Is  to  look 
after  the  condition  of  locomotives,  is  not  a 
vice  principal.  Brown  v.  Board  of  Works 
(1882;  2  Vict.  L.  Rep.  414  (dissenting,  Higin- 
botham,  J.). 

In  the  event  of  a  master  not  personally  super- 
intending the  repairs  of  his  machinery,  the  limit 
of  his  duty  Is  to  select  competent  persons  for 
this  purpose,  and  to  furnish  them  with  all  ade- 
quate materials  required  for  the  work.  Baird 
v.  Dunn  (1895)  83  N.  B.  156. 
Alabama. 

In  a  very  recent  Alabama  case  it  was  laid 
down  that  the  common-law  duty,  resting  upon 
an  employer,  of  maintaining  ways  and  appli- 
ances reasonably  safe  for  the  employees'  use, 
may  be  delegated  by  Its  committal  to  compe- 
tent agents;  and  that  a  complaint  which  avers 
negligence  In  respect  of  such  maintenance  to 
have  been  that  of  a  person  In  the  same  common 
service,  who  Is  intrusted  by  the  employer  with 
the  duty  of  maintenance,  does  not  show  a  breach 
of  such  common-law  duty  when  there  Is  no  aver- 
ment of  negligence  in  the  selection  of  such  per- 
son. Woodward  Iron  Co.  v.  Cook  (1899)  124 
Ala.  349,  27  So.  455  (employee  Intrusted  with 
the  duty  of  seeing  that  a  tram  track  in  a  mine 
is  in  proper  condition  held  to  be  a  fellow  serv- 
ant with  an  employee  engaged  in  spragging  the 
wheels  of  the  tram  cars  for  the  purpose  of 
checking  their  speed  on  the  track). 

This  rule  is  said  to  have  been  established  by 
Mobile  4  O.  R.  Co.  v.  Thomas  (1868)  42  Ala. 
672;  Mobile  *  M.  R.  Co.  v.  Smith  (1877)  59 
Ala.  245 ;  and  Alabama  G  S.  R.  Co.  v.  Carroll 
(1893)  97  Ala.  126,  18  L.  R.  A.  433,  11  So.  803. 

In  Smoot  v.  Mobile  *  M.  R.  Co.  (1880)  67 
Ala.  13  (negligence  in  inspecting  loading  of 
cars),  the  court  said:  "When  such  appliances 
have  been  furnished, — when  diligence  has  been 
observed  in  procuring  them, — the  use  of  them 
is  necessarily  Intrusted  to  the  servants  of  a 
railroad  company,  as  is  their  care  and  Inspec- 
tion, and  the  repair  of  them,  and  determining 
when  the  use  must  be  abandoned  until  repairs 
are  made.  Ihls  duty  may  be  Intrusted  to  those 
operating  the  appliances,  or  confided  to  other 
servants  having  no  other  duty  than  that  of  In- 
spection or  of  repair.  However  this  may  be, 
the  several  servants  are  In  the  same  circle 
>f  employment, — derive  duty  and  compensa- 
tion from  the  same  source,  and  are  labor- 
ing for  a  common  purpose.  They  are  fel- 
low servants,  and  the  master  cannot  be  made 
answerable  to  the  one  for  the  negligence  of  the 
other.  .  .  .  Knowledge  of  the  defective  con- 
dition of  the  car,  a  want  of  prudence  in  its 
use,  is  traceable  only  to  fellow  servants  of  the 
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appellee,  whose  care  and  diligence  he  la  pre- 
sumed to  have  consented  to  risk ;  whatever  of 
guards  against  the  use  of  defective  cars  were 
reasonable,  so  far  as  the  evidence  shows,  and  to 
which  It  could  justly  be  expected  the  appellant 
would  resort,  were  adopted." 
Indiana. 

It  was  denied  .that  a  master  mechanic  was  a 
vice  principal,  In  Columbus  &  I.  C.  B.  Co.  v. 
Arnold  (1869)  81  Ind.  174,  90  Am.  Dec.  615, 
but  this  decision  is  no  longer  good  law  In  Indi- 
ana. See  later  cases  cited  in  III.  d,  supra,  es- 
pecially Indiana  Car.  Co.  v.  Parker  (1885)  100 
Ind.  181. 
Louisiana. 

An  engine-driver  and  an  employee  whose  duty 
It  was  to  keep  locomotives  in  repair  were  held 
to  be  fellow  servants,  in  Uubgh  v.  New  Orleans 
4  C.  B.  Co.  (1851)  6  La.  Ann.  496,  54  Am.  Dec. 
565.  This  is  one  of  the  cases  which  antedate 
the  formulation  of  the  rule  as  to  a  general  class 
of  nondelegable  duties.  The  decision  was  a 
simple  application  of  the  doctrine  of  common 
employment. 
Maine. 

In  Beaulieu  v.  Portland  Co.  (1860)  48  Me. 
291,  it  was  regarded  as  well  settled  that  the  re- 
sponsibility of  a  master  Is  restricted  to  the  em- 
ployment of  competent  servants  and  the  pro- 
vision of  adequate  appliances.  But  the  doctrine 
of  nondelegable  duties  has  since  been  adopted. 
Shanny  v.  Androscoggin  Mills  (1876)  66  Me. 
420. 
Maryland. 

It  was  denied  that  a  master  mechanic  of  a 
railway  waa  a  vice  principal,  in  Shauck  v.  North- 
ern C.  B.  Co.  (1866)  25  Md.  462;  Cumberland 
k  P.  B.  Co.  v.  State  use  of  Moran  (1875)  44  Md. 
283.  The  distinction  between  absolute  and  del- 
egable duties  waa  not  discussed  by  the  court, 
the  nonliability  being  referred  to  the  conception 
that  the  plaintiff,  a  train  hand,  and  the  delin- 
quent were  In  the  same  general  service. 

In  Wonder  v.  Baltimore  6  O.  B.  Co.  (1870) 
82  Md.  411,  3  Am.  Bep.  143,  a  railway  company 
was  held  not  to  be  liable  for  injuries  to  a  brake- 
man  resulting  from  a  defective  brake,  which 
It  was  the  duty  of  fellow  servants  to  keep  In 
repair.  The  theory  that  the  character  of  the 
act  determines  whether  or  not  the  negligence 
Is  that  of  a  vice  principal  was  not  noticed.  The 
case  followed  was  Searle  v.  Lindsay  (1861)  11 
C.  B.  N.  8.  429,  8  Jur.  N.  S.  746,  31  L.  J.  C. 
P.  N.  8.  106,  10  Week.  Bep.  89,  5  L.  T.  N.  S. 
427,  supra. 

In  State  use  of  Hamelin  v.  Malster  (1881) 
57  Md.  287,  the  master  was  held  to  be  liable 
only  for  the  negligence  of  an  employee  to  whom 
is  Intrusted  the  selection  of  subordinates  and 
the  procuring  of  instrumentalities. 

That  the  duty  of  repair  Is  delegable  is  also,  in 
part  at  least,  the  foundation  of  the  decision,  in 
Yates  v.  McCul lough  Iron  Co.  (1888)  69  Md. 
870,  16  Atl.  280.  See  note  to  O'Nell  v.  Great 
Northern  B.  Co.  (1900;  Minn.)  51  L.  B.  A.  567. 
Massachusetts. 

In  King  v.  Boston  &  W.  B.  Corp.  (1851)  9 
Cush.  112,  it  was  held  that  keeping  a  railway  In 
proper  repair  is  "the  work  of  servants  or  labor- 
ers, as  much  as  any  other  part  of  the  business 
of  the  corporation,"  and  that  the  company  was 
not  liable  for  the  negligence  of  the  repairers. 

In  Seaver  v.  Boston  &  M.  B.  Co.  (1860)  14 
Gray,  466.  a  servant  of  a  railroad  company  was 
held  unable  to  recover  for  an  injury  caused 
solely  by  the  breaking  of  an  axle,  where  the 
failure  to  discover  the  flaw  resulted  from  the 
negligence  of  the  employee  whose  duty  It  waa 
to  examine  the  cars  and  other  running  appa- 
ratus of  the  road,  and  to  keep  them  in  proper 
repair.  In  this  case  the  distinction  between 
furnishing  and  maintenance  is  distinctly  drawn, 
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the  Instruction  approve  being  that  "the  cor- 
poration In  conveying  the  plaintiff  in  their  ears, 
acting  through  their  agent,  whose  duty  It  waa 
to  provide  and  keep  In  use  safe  and  suitable  en- 
gines and  tenders  on  the  road,  were  bound  to 
use  due  and  reasonable  care  in  providing  and 
using  on  the  road  engines  and  tenders  suitably 
constructed  with  all  th«  appliances  and  safe- 
guards necessary  to  render  them  safe;  and  If 
the  omission  to  provide  a  safety  beam  to  the 
tender  at  the  time  of  the  accident  constituted 
a  want  of  due  and  reasonable  care,  which  ren- 
dered the  tender  unsafe,  and  such  omission  was 
the  efficient  cause  of  the  accident  and  of  the 
injury  to  the  plaintiff,  he  might  maintain  this 
action." 

In  Cooper  v.  Hamilton  Mfg.  Co.  (1867)  14 
Allen,  193,  It  was  laid  down,  although  a  master 
was  required  to  use  proper  care  In  order  to  sea 
that  his  floors  were  of  sufficient  strength  to  sap- 
port  any  machine  which  it  was  necessary  to 
move  over  or  upon  them,  "the  nature  of  this  case 
which  they  are  bound  to  use  waa  auch  that 
[they]  the  defendants  might  have  performed 
their  legal  duty  by  employing  suitable  persona 
of  competent  skill  and  experience,  whose  busi- 
ness It  waa  to  keep  the  floors  in  such  condition 
as  to  repairs  that  they  were  fit  and  safe  for  use 
for  any  of  the  purposes  for  which  it  might  be- 
come necessary  to  appropriate  them,"  and  that, 
"if  they  were  diligent  and  careful  to  this  extent, 
and  any  want  of  repair  had  not  existed  for  so 
long  a  time  as  to  show  absolute  negligence  on 
the  part  of  the  defendants  [master],  then  the 
accident  would  have  been  attributable  to  the 
negligence  of  an  agent  or  servant  in  the  service 
of  a  common  employer  with  the  plaintiff." 

The  fact  that  water  failed  to  run  from  a  hose 
during  a  fire  Is  prima  facie  attributable  to  the 
negligence  of  the  servants  In  not  keeping  it  in 
proper  order  or  In  putting  It  In  operation,  and 
does  not  constitute  evidence  sufficient  to  justify 
holding  the  master  responsible  for  injuries 
caused  by  the  fire.  Jones  v.  Granite  Mills 
(1878)  126  Mass.  84,  SO  Am.  Bep.  661. 

In  the  next  subdivision  we  shall  see  how  far 
these  decisions  have  been  qualified  by  the  more 
recent  ones.     See  also  II.  J,  supra. 
Mississippi. 

In  New  Orleans,  J.  6  G.  N.  B.  Co.  v.  Hughes 
(1878)  49  Miss.  258,  and  Howd  v.  Mississippi 
C.  B.  Co.  (1874)  50  Miss.  178,  It  was  held  that 
servants  engaged  in  repairing  a  railroad  or  its 
appurtenances  are  not,  in  order  to  hold  the  com- 
pany responsible  to  an  employee,  representatives 
of  the  company.  The  nonliability  of  the  com- 
pany for  anything  beyond  the  selection  of  serv- 
ant! and  the  furnishing  of  materials  was  dis- 
tinctly affirmed  In  the  latter  case. 
Missouri. 

The  ruling  in  McDermott  v.  Pacific  B.  Co. 
( 1860)  30  Mo.  115,  that  the  negligence  of  a  su- 
perintendent in  allowing  a  bridge  to  get  Into  bad 
repair  was  not  Imputable  to  the  employer,  ia 
no  longer  law  in  this  state.  See  cases  cited  In 
II.  d,  supra. 
New  Jersey. 

In  Essex  County  Electric  Co.  v.  Kelly  (1894) 
57  N.  J.  L.  100,  29  Atl.  427,  It  was  said :  "It 
is  a  matter  of  judicial  disagreement  whether  a 
master  can  discharge  the  duty  .  .  .  [of  ex- 
amining and  ascertaining  whether  appliances 
have  become  unfit  or  unsafe  from  wear  and  tear 
or  otherwise],  and  the  similar  duty  of  keeping 
tools  and  appliances  in  repair,  by  selecting  and 
employing  competent  persons  to  make  inspec- 
tions and  repairs.  In  our  courts  it  la  held  that 
the  master's  duty  may  be  thus  discharged."  The 
court  cited  Bogers  Locomotive  6  Mach.  Works 
v.  Hand  (1888)  50  N.  J.  L.  464,  14  Atl.  766, 
and  Harrison  v.  Central  B.  Co.  (1866)  81  N.  J. 
L.  293.     In  the  latter  of  these  cases,  where  the 
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plaintiff  was  Injured  by  the  fall  of  a  bridge, 
the  court  remarked:  "From  the  relation  be- 
tween the  company  and  their  brakeman,  the 
legal  consequence  seems  to  have  been  deduced  by 
the  pleader  that  the  former,  with  regard  to  the 
latter,  was  bound  to  keep  the  bridge  in  a  safe 
condition.  This  Is  not  a  true  statement  of  the 
obligation  of  the  company.  It  waa  not  near  so 
absolute ;  for  If  the  bridge  was  insecure  from  a 
secret  defect  which  the  company  was  not  able  to 
discern  by  the  exercise  of  reasonable  diligence 
and  skill,  no  responsibility  would  hare  fallen 
on  the  defendant  on  account  of  its  defective 
state.  If,  as  was  stated  on  the  argument,  the 
company,  in  point  of  fact,  directed  its  agents, 
who  were  possessed  of  competent  skill,  to  ex- 
amine at  stated  periods  the  bridge  in  question, 
and  such  agents  reported  to  the  company  that 
the  structure  was  In  a  secure  condition,  and  no 
clrcusistances  existed  which  were  calculated  to 
impair  a  reasonable  confidence  In  such  report, 
I  think  it  is  plain,  upon  the  principles  of  law 
above  propounded,  that,  even  If  the  agents  mak- 
ing such  report  acted  carelessly  in  the  discharge 
of  their  duties,  or  even  falsely  reported  their 
conclusions  to  the  company,  that  under  such  a 
state  of  facts  the  plaintiff  could  not  sustain  this 
suit.  To  warrant  a  recovery  In  this  case  in 
favor  of  the  employee,  who  is  here  represented 
by  the  plaintiff,  the  fault  which  forms  the  basis 
of  the  action  must  be  that  of  the  company,  and 
not  simply  the  negligence  of  a  fellow  servant/' 

A  master  Is  not  liable  for  Injuries  to  a  work- 
man In  a  tunnel,  caused  by  the  negligence  of  a 
laborer  whose  duty  it  is  to  deliver  on  the  sur- 
face at  the  shaft,  or  there  use  or  keep  In  re- 
pair, the  Instrumentalities  provided  for  the  safe 
transportation  of  the  workmen.  McAndrews  v. 
Burns  (1876)  39  N.  J.  L.  117.  But  Bee  the 
later  New  Jersey  cases  cited  in  VII.  b,  infra. 
Hew  York. 

In  Chapman  v.  Brie  R.  Co.  (1873)  1  Thomp. 
k  C.  526.  the  opinion,  after  quoting  the  head- 
note  In  Warner  v.  Erie  R.  Co.  (1868)  39  N.  T. 
468,  to  the  effect  that  the  only  ground  of  lia- 
bility which  the  law  recognizes  is  that  which 
arises  from  the  personal  negligence  of  the  mas- 
ter, proceeded  to  criticise  the  case  as  follows: 
"The  rule  as  thus  stated  is  obviously  of  small 
consequence  as  a  protection  to  the  servants  or 
employees  of  a  corporation,  when  It  is  consid- 
ered that  a  corporation  acts  entirely  through  of- 
ficers and  agents,  and  there  can  be  no  other 
personal  negligence  committed  by,  or  imputed 
to.  It  except  the  negligence  of  such  officer  or 
agent;  and  when  it  is  held,  also,  that  all  the 
agents  and  employees  of  a  corporation  are  fel- 
low servants  of  a  common  master,  it  Is  difficult 
to  see  why,  under  such  rules,  corporations  are 
not  virtually  absolved  from  all  the  common- 
law  liability  of  a  master  to  take  care  of  his 
servants,  and  protect  them  from  unjust  and  un- 
reasonable danger  and  injuries  resulting  from 
tbe  negligence  of  others.  But  the  recent  case 
of  Laning  v.  New  York  C.  R.  Co.  (1872)  49  N. 
T.  531,  10  Am.  Rep.  417,  shows  that  the  pres- 
ent court  of  appeals  is  receding  from  this  ex- 
treme ground.  This  case  asserts  a  sounder  and 
more  reasonable  rule.  Judge  Folger,  who  gives 
the  opinion  of  the  court,  says:  'The  duty  of 
tbe  master  to  his  servants  Is  to  use  reasonable 
care  to  provide  and  employ  none  but  competent 
and  skilful  servants,  and  to  discharge  from  his 
service,  on  notice  thereof,  any  who  fail  to  con- 
tinue such.'  "  This  criticism,  however,  appears 
to  be  based  on  a  misapprehension  of  the  true 
purport  of  the  earlier  case,  which  merely  decides 
taat,  in  the  absence  of  testimony  going  to 
prove  negligence  in  the  construction  of  a 
bridge  or  In  the  selection  of  the  servants 
employed  to  supervise  and  test  It,  or  in  the 
performance  of  their  duties  b)  these  serv- 
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ants,  the  injured  servant  must  fall  In  his  ac- 
tion unless  he  shows  that  the  managing  officers 
of  the  corporation  had  notice,  actual  or  con- 
structive, of  the  defective  condition  of  the 
bridge.  In  other  words,  there  are  several  states 
of  facts  upon  which  an  employer  may  be  charged 
with  personal  negligence,  and  if  the  evidence  is 
Inconsistent  with  the  theory  that  he  was  neg- 
ligent in  certain  specified  ways,  the  servant 
must  fall  back  upon  some  other  theory.  Under 
the  circumstances  in  Warner  v.  Brie  R.  Co. 
(1868)  39  N.  Y.  468,  where  the  testimony  shows 
that  due  care  has  been  exercised  by  the  directors 
themselves  in  seeing  that  sound  structures  and 
competent  supervising  agents  have  been  pro- 
vided, and  that  these  agents  themselves  have 
not  been  guilty  of  negligence  in  the  premises, 
there  was  no  theory  to  fall  back  upon  except 
one  based  ui>on  the  hypothesis  that  the  directors 
had  knowledge  of  the  decayed  condition  of  the 
bridge  through  some  other  avenue  of  informa- 
tion than  the  supervising  agents  appointed  by 
them,  and  with  any  such  hypothesis  the  evidence 
was  quite  inconsistent.  That  the  case  really 
goes  no  farther  than  this  so  far  as  the  actual 
decision  is  concerned  Is  quite  apparent  from  the 
opinion.  But  it  must  be  admitted  that,  by  cit- 
ing with  approval  the  ruling  in  Wilson  v.  Merry 
(1868)  L.  R.  1  H.  L.  Sc.  App.  Cas.  326,  19  L.  T. 
N.  S.  30,  the  court  has  shown  a  disposition  to 
countenance  that  much  more  sweeping  doctrine 
under  which  a  master  Is  not  liable,  even  for  the 
negligence  of  a  servant  to  whom  he  deputes  one 
or  more  of  the  duties  which  the  law  imposes  on 
him  for  the  benefit  of  all  persons  In  his  employ- 
ment. The  extent  of  the  liability  of  a  master 
for  the  negligent  act  of  a  competent  servant  is, 
however,  a  very  different  question  from  that 
raised  in  Warner  v.  Erie  R.  Co.  (1868)  39  N.  Y. 
468,  and  the  approval  of  the  English  case  may, 
for  this  reason,  be  regarded  as  quite  supereroga- 
tory. Except  In  so  far  as  the  broad  principle 
of  Wilson  v.  Merry  (1868)  L.  R.  1  H.  L.  Sc.  App. 
Cas.  326,  19  L.  T.  N.  S.  30,  may  be  supposed 
to  have  been  adopted  by  the  court  In  Warner  v. 
Erie  R.  Co.  (1868)  39  N.  Y.  468,  it  cannot  be 
said  that,  as  was  suggested  in  Chapman  v.  Erie 
R.  Co.  (1873)  1  Thomp.  6  C.  526,  the  court 
of  appeals  has  changed  Its  ground  in  Laning  v. 
New  York  C.  R.  Co.  (1872)  49  N.  Y.  531,  10  Am. 
Rep.  417,  for  there  the  master  was  held  liable 
for  the  reason  that  personal  negligence  waa 
shown  by  the  retention  of  an  incompetent  serv- 
ant,— a  species  of  negligence  which  was  nega- 
tived by  the  testimony  in  Warner  v.  Erie  R.  Co. 
(1868)  39  N.  Y.  468. 

In  Malone  v.  Hathaway  (1876)  64  N.  Y.  5,  21 
Am.  Rep.  573  (Church,  Ch.  J.,  and  Rapallo,  J., 
dissenting),  it  was  held  that  an  employer  is  not 
liable  for  the  negligence  of  a  carpenter  employed 
to  examine  and  make  repairs  in  the  building  In 
which  his  business  is  carried  on.  The  majority 
of  the  court  cited  with  approval  Wilson  v. 
Merry  (1868)  L.  R.  1  H.  L.  Sc.  App.  Cas.  326, 
19  L.  T.  N.  S.  30,  but  It  seems  to  be  Impossible 
to  reconcile  the  ruling  with  the  other  decisions 
of  the  same  court,  referred  to  In  III.  d,  supra. 
Ohio. 

In  Ohio  a  car  Inspector  is  held  to  be  a  fellow 
servant  of  the  trainmen.  Little  Miami  R.  Co. 
v.  Fitz  pat  rick  (1884)  42  Ohio  St.  318;  Lake 
Shore  &  M.  S.  R.  Co.  v.  Lamphere  (1894)  9  Ohio 
C.  C.  263,  both  following  Columbus  &  X.  R.  Co. 
v.  Webb  (1861)  12  Ohio  St.  475,  which  was  It- 
self based  upon  Ormond  v.  Holland  (1858)  El. 
Bl.  &  El.  102,  one  of  the  rulings  In  which  the 
decision  of  the  House  of  Lords  In  Wilson  v. 
Merry  was  anticipated. 
Pennsylvania* 

In  Bemlsch  v.  Roberts  (1891)  143  Pa.  1,  21 
At  I.  998,  the  court  approved  of  an  Instruction 
in  which  the  Jury  were  told,  among  other  things, 
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that  the  defendant  was  not  liable  for  an  acci- 
dent caused  by  a  defect  of  which  he  knew,  or 
ought  to  have  known,  provided  he  had  a  person 
In  his  employ  whose  duty  It  was  to  keep  the 
appliances  In  good  condition.  But  there  was 
no  testimony  showing  that  the  employer  or  any 
agent  of  his  having  control  had  any  knowledge 
of  the  defect,  and  the  case  was  ultimately  made 
to  turn  on  the  facts  that  the  state  of  the  ap- 
pliance was  aa  open  to  the  observation  of  the 
plaintiff  as  of  the  defendant,  and  that  the  prox- 
imate cause  of  the  accident  was  the  negligence 
of  the  plaintiff's  fellow  servants  In  selecting  an 
unsound  appliance  when  they  had  the  oppor- 
tunity of  selecting  one  that  was  in  good  condi- 
tion. 

A  car  inspector  was  held  to  be  a  fellow  serv- 
ant of  a  brakeman  in  Philadelphia  A  R.  E.  Co. 
v.  Hughes  (16S8)  119  Pa.  301,  13  Atl.  286.  The 
court  said :  "If,  however,  the  company  employ 
competent  and  skilful  persons  for  the  purpose 
of  inspection,  and  afford  them  reasonable  oppor- 
tunities and  facilities  for  the  work  under  proper 
Instructions,  the  company  will  not  ordinarily  be 
liable  for  the  negligent  performance  of  the  work 
by  their  employees,  to  a  fellow  employee,  unless 
the  company  knew,  or  by  ordinary  diligence 
ought  to  have  known,  of  the  defective  manner  In 
which  the  inspection  was  conducted.  We  are 
clearly  of  opinion,  too,  that  a  brakeman  and  a 
car  inspector  are  In  the  same  circle  of  appoint- 
ment ;  they  co-operate  In  the  same  business,  and 
the  former  knows  that  the  employment  of  the 
latter  Is  one  of  the  incidents  of  their  common 
service.  But  while  the  performance  of  the  duty 
of  inspection  must  necessarily  be  committed  in 
detail  to  the  employees,  the  general  regulation 
is  In  the  hands  of  the  company,  and  It  Is  the 
duty  of  the  company  to  provide  suitable  persons, 
In  sufficient  numbers  at  proper  places,  with  rea- 
sonable opportunities  to  accomplish  the  work." 

But  see  the  decisions  of  this  court  cited  in 
the  next  subdivision. 
Tennessee. 

In  Nashville,  C.  6  St.  L.  R.  Co.  v.  Foster 
(1882)  10  Lea,  351,  the  court  followed  Mobile 

6  O.  R.  Co.  v.  Thomas  (1868)  42  Ala.  672,  to 
the  point  that  a  car  inspector  and  brakeman 
were  fellow  servants. 

A  master  has  also  been  held  not  to  be  liable 
for  a  failure  to  retemper  knives  of  nail  machines 
after  being  heated  for  the  purpose  of  sharpen- 
ing them,  if  the  omission  is  that  of  a  fellow 
servant.     Knoxrille  Iron  Co.  v.  Dobson  (1881) 

7  Lea,  367  (discussing  charge;  no  opinion  ex- 
pressed as  to  whether  the  act  was  that  of  a  fel- 
low servant.  Turney,  J.,  dissented,  holding  that 
a  servant  having  such  a  duty  to  perform  was  not 
a  fellow  servant  of  a  feeder  of  the  machine). 
Vermont. 

In  an  early  case  In  Vermont,  following,  as 
may  be  surmised  from  the  citations  of  counsel, 
the  trend  of  the  English  decisions  which  pre- 
ceded and  anticipated  the  ruling  In  Wilson  v. 
Merry  (1868)  L.  R.  1  H.  L.  Sc.  App.  Cas.  326,  19 
L.  T.  N.  S.  80,  supra,  It  was  held  that  an  engi- 
neer Injured  through  the  negligence  of  a  master 
mechanic,  whose  duty  it  is  to  see  that  the  en- 
gines are  kept  in  repair,  cannot  recover  damages 
from  the  common  employer.  The  ground  was 
taken  that  the  rule  by  which  the  master  impli- 
edly warrants  the  soundness  of  machinery,  so 
far  as  the  exercise  of  due  care  will  enable  him 
to  discover  any  unsoundness  therein,  applies 
only  to  the  condition  of  the  machinery  at  the 
time  it  Is  put  Into  the  hands  of  the  servant. 
There  is  no  warranty  that  the  servants  shall 
faithfully  discharge  their  duty  In  keeping  the 
machinery  In  the  original  safe  condition.  Hard 
y.  Vermont  &  C.  R.  Co.  (1860)  32  Vt.  473,  hold- 
ing that  an  engineer  injured  through  the  negli- 
gence of  a  master  mechanic  whose  duty  it  is  to 
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see  that  the  engines  are  kept  In  repair,  cannot 
recover  damages  from  the  common  employer. 
But  this  decision  is  practically  overruled  by 
Davis  v.  Central  Vermont  R.  Co.  (1882)  55  Vt. 
84,  45  Am.  Rep.  590,  holding  that  a  railroad 
company  is  liable  for  Injuries  caused  by  a  de- 
fective condition  of  Its  track,  which  would  have 
been  known  to  the  company's  bridge  builder  and 
roadmaster  if  proper  inspection  had  been  exer- 
cised. 

b.  Theory  that  the  liability  of  the  master  de- 
pends on  the  subject-matter  of  the  inspection 
or  repairs  neglected. 

According  to  another  theory,  which  is  a  com- 
promise between  the  doctrine  applied  In  the 
cases  just  cited  and  that  which  declares  the  duty 
of  maintenance  to  be  nondelegable  (see  III.  d, 
supra),  the  question  whether  an  employee  en- 
gaged in  inspecting  or  repairing  Instrumentali- 
ties is  a  vice  principal  or  a  mere  servant  de- 
pends upon  the  nature  of  the  defects  which  were 
left  undiscovered  or  unremedied  owing  to  his 
remissness.  It  is  admitted  that  the  decisions 
In  which  It  has  been  attempted  to  give  effect  to 
this  theory  are  admitted  to  be  incongruous  and 
Inconsistent.  See  the  remarks  of  the  court  In 
Nord  Deutscher  Lloyd  S.  S.  Co.  v.  Ingebregsten 
(1894)  57  N.  J.  L.  402,  31  Atl.  619.  And  con- 
trast the  cases  tabulated  in  VII.  b,  1-6,  infra, 
with  those  reviewed  in  III.  d,  f,  q,  t,  supra,  to  • 
Impart  greater  deflniteness  to  the  very  vague 
conception  thus  relied  upon. 

The  fundamental  principle  upon  which  the 
courts  rely  Is  indicated  by  the  statement  that 
"one  line  of  distinction  between  vice  principals 
and  coemployees  is  in  the  duty,  in  one  Instance, 
to  supply  or  maintain  instrumentalities  of  the 
service,  and,  In  the  other,  of  using  the  Instru- 
mentalities supplied."  Neutx  v.  Jackson  Hill 
Coal  &  Coke  Co.  (1894)  139  Ind.  411,  38  N.  E. 
324,  39  N.  E.  147. 

On  this  topic  a  rational  distinction  would 
seem  to  be  that  when  the  employee's  duty  to  in- 
spect or  repair  the  apparatus  Is  incidental  to 
his  duty  to  use  the  apparatus  In  the  common 
employment,  then  he  is  not  Intrusted  with  the 
master's  duty  to  his  fellow  servant,  and  the 
master  Is  not  responsible  to  his  fellow  servant 
for  his  fault ;  but  that,  if  the  master  has  cast  a 
duty  of  inspection  or  repair  upon  an  employee, 
who  Is  not  engaged  in  using  the  apparatus  In  a 
common  employment  with  his  fellow  servant, 
then  that  employee  in  that  duty  represents  the 
master,  and  the  master  Is  chargeable  with  his 
default.  Nord  Deutscher  Lloyd  S.  S.  Co.  v.  In- 
gebregsten (1894)  57  N.  J.  L.  402,  31  Atl.  619. 

It  was  considered  that  the  distinction  waa 
noticeable  In  McAndrews  v.  Burns  (1876)  39  N. 
J.  L.  117;  Smith  v.  Oxford  Iron  Co.  (1880)  42 
N.  J.  L.  407,  36  Am.  Rep.  535 ;  Collyer  v.  Penn- 
sylvania R.  Co.  (1886)  49  N.  J.  L.  59,  6  Atl. 
437;  Ross  v.  Walker  (1891)  139  Pa.  42,  21  Atl. 
157,  159:  Monynlhan  v.  Hills  Co.  (1888)  146 
Mass.  586,  16  N.  E.  574  ;  Daley  v.  Boston  &  A. 
R.  Co.  (1888)  147  Mass.  101,  16  N.  E.  690 ;  and 
many  other  cases. 

In  Moynlhan  v.  Hills  Co.  (1888)  146  Mass. 
586,  16  N.  E.  574,  we  find  the  following  elab- 
orate statement  of  the  relations  existing  be- 
tween servants  repairing  or  inspecting  and  serv- 
ants using  Instrumentalities:  "It  is  obvious 
that  difficult  questions  arise  In  cases  of  this 
kind  In  determining  the  implied  obligations  of 
the  respective  parties  under  peculiar  circumstan- 
ces. In  many  kinds  of  business  the  condition  of 
a  machine  as  to  safety  Is  constantly  changing 
with  the  use  of  it,  and  It  is  safe  or  unsafe  at  a 
given  moment  according  as  It  Is  properly  or  Im- 
properly used  and  managed  by  the  servant  who 
operates  It.     Moreover,  certain  kinds  of  repairs 
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ctn  be  conveniently  and  properly  made,  under 
direction  and  supervision,  by  servants  regularly 
employed  In  the  business.  In  such  cases  both 
parties  to  the  contract  of  service  must  be  pre- 
sumed to  have  contemplated  that,  to  a  certain 
extent,  fellow  servants  would  be  employed  by 
the  master  to  do  work  In  keeping  the  machinery 
■fe.  Work  negligently  done  within  that  field, 
if  an  accident  should  happen  from  It,  would 
seem  at  flrst  to  Introduce  a  conflict  between  the 
obligation  of  the  master  to  hold  himself  liable 
for  want  of  due  care  in  keeping  his  machinery 
aife.  and  the  obligation  of  the  servant  not  to 
claim  damages  resulting  from  negligence  of  a 
fellow  servant.  It  becomes  necessary,  therefore, 
to  consider  the  rights  of  the  parties  in  such 
eases.  The  application,  in  each  particular  case, 
of  noy  general  rules  which  may  be  laid  down, 
will  Involve  a  consideration  of  two  questions  of 
fact :  First,  what  is  the  nature  and  character 
of  the  business*  and  the  usual  and  proper  gen- 
eral method  of  conducting  it?  Secondly,  In 
anch  a  business,  what  Is  reasonably  necessary  to 
be  done  on  the  part  of  the  master  to  secure  for 
the  use  of  the  workmen  machinery  and  appli- 
ances which  will  always  be  reasonably  safe? 
First,  there  Is  that  class  of  cases  in  which  the 
condition  of  a  machine  as  to  safety  is  constantly 
changing  with  its  use,  so  as  to  require  from  the 
persons  tending  It,  as  a  part  of  the  ordinary  use 
of  It,  reconstruction  or  readjustment  of  parts, 
as  they  become  worn  out  or  displaced,  from  ma- 
terials or  new  parts  supplied  by  the  master  for 
that  purpose.  Such  work  is  a  part  of  the  regu- 
lar business  of  the  servant  In  using  the  machine, 
and  not  of  the  master  in  maintaining  It.  Neg- 
ligence In  doing  It  is,  as  to  all  other  employees, 
negligence  of  a  fellow  servant.  So  far  as  the 
condition  of  machinery  depends  upon  this  kind 
of  attention,  the  master  does  his  duty  If  he  em- 
ploys competent  and  suitable  persons,  and  sup- 
plies them  with  everything  needed  for  their 
work.  A  second  class  of  cases  Includes  those  in 
which  repair  or  reconstruction  of  a  machine  Is 
necessary,  of  such  a  kind  as  is  commonly  done, 
or  may  properly  be  done,  under  the  direction  of 
the  master,  by  servants  engaged  In  the  general 
business.  Both  parties  to  the  contract  must  be 
presumed  to  have  contemplated  that  such  work 
would  be  done  by  fellow  servants  of  the  em- 
ployee, and  he  must  therefore  be  held  to  have 
assumed  all  risks  from  their  negligence  in  doing 
It  But  this,  It  must  be  remembered,  Is  a  part 
of  that  work  for  the  results  of  which,  in  the 
completed  machine,  the  master  agrees  to  hold 
himself  responsible,  so  far  as  good  results  can 
be  insured  by  his  exercise  of  proper  care.  And 
so  he  Is  bound  to  bring  to  this  department  of  the 
Dullness,  either  in  his  own  person  or  by  an  agent, 
such  itelllgence,  skill,  and  experience  as  is  rea- 
sonably to  be  required  in  one  to  whom  in  an  im- 
portant particular  the  safety  of  others  Is  Intrust- 
ed ;  and  he  Is  bound  also  to  be  reasonably  diligent 
and  careful  in  the  use  of  his  faculties.  One  who 
represents  him  In  this  field  Is  not  acting  as  a  fel- 
low servant  with  his  other  employees,  within 
the  meaning  of  the  rule  which  we  are  consid- 
ering, but  is  his  agent  or  servant,  for  whose  care 
ind  diligence  he  Is  accountable.  There  may  be 
still  a  third  class  of  cases,  in  which  a  machine 
is  of  such  a  kind,  and  the  nature  of  the  business 
in  which  it  is  used  is  such,  that  the  parties 
could  never  reasonably  have  contemplated  that 
any  servants  employed  in  the  business  would 
build  or  reconstruct  it.  A  proprietor  might  buy 
inch  a  machine,  or  send  an  agent  or  servant  to 
buy  it  In  either  case  the  purchase  would  be 
la  the  line  of  the  master's  duty,  and  he  would 
be  liable  for  the  consequences  of  negligence  In 
making  it.  He  might  hire  privileges  and  men 
to  a  machine  shop  in  a  distant  city,  :.nd  build 
it  there.    His  servants  in  that  work  would  not 


be  fellow  servants  with  an  employee  engaged  In 
an  entirely  different  business.  And  under  the 
doctrine  of  respondeat  superior  he  would  be 
held  liable  for  the  consequences  of  their  negli- 
gence. If  he  saw  fit  to  construct  or  reconstruct 
it,  in  the  same  way.  In  or  near  the  building  In 
which  It  was  to  be  used,  the  result  would  be 
the  same.  Upon  our  hypothesis  it  would  be  in- 
consistent with  his  implied  contract  to  employ 
fellow  servants  of  his  employee  In  this  work, 
and  he  therefore  could  not  relieve  himself  from 
his  general  obligation  as  to  the  safety  of  his 
machinery  by  setting  up  that  his  servants  in 
the  construction  or  reconstruction  were  fellow 
servants  with  his  employees  in  the  business  in 
which  it  was  to  be  used." 

Another  passage  relating  to  the  first  class  of 
cases  adverted  to  in  the  above  extract  occurs  In 
the  opinion  in  Rice  v.  King  Philip  Mills  (1887) 
144  Mass.  229,  59  Am.  Rep.  80,  11  N.  B.  101 : 
"It  is  the  duty  of  the  master  to  exercise  due 
care  In  employing  competent  servants,  in  pro- 
viding suitable  machines,  and  in  keeping  them  in 
proper  repair ;  and  the  master  cannot  wholly  es- 
cape responsibility  by  delegating  these  duties  to 
a  servant.  If  this  could  be  done,  a  master 
might  escape  all  responsibility  by  employing  a 
competent  superintendent  to  perform  all  these 
duties.  But  there  are  defects  in  machinery 
which  are  of  such  a  character  that  the  master 
has  been  held  to  perform  his  duty  if  he  furnishes 
suitable  materials,  and  employs  competent  serv- 
ants, and  Instructs  them  to  keep  the  machinery 
in  repair,  although  the  servants  neglect  to  make 
the  repairs,  or  make  them  in  an  Improper  man- 
ner. The  master  must  exercise  a  reasonable  su- 
pervision over  the  manner  in  which  his  business 
Is  done;  but  the  repairs  which  machines  prop- 
erly constructed  require  to  keep  them  In  running 
order  may  be  Intrusted  to  competent  servants. 
They  are  regarded  as  incidental  to  the  use  of 
the  machines,  because  they  are  such  as  machines 
in  substantially  good  repair  must  from  time  to 
time  need.'* 

In  a  somewhat  earlier  case  it  was  laid  down 
that  servants  Intrusted  with  the  making  of  such 
ordinary  repairs  as  the  use  of  a  machine  re- 
quires to  keep  it  in  order  from  day  to  day  are 
not  vice  principals.  McGee  v.  Boston  Cordage 
Co.  (1885)  139  Mass.  445,  1  N.  B.  745. 

la  Monmouth  Mln.  &  Mfg.  Co.  v.  Erling 
(1894)  148  III.  521,  36  N.  B.  117,  the  rule  laid 
down  in  Moynihan  v.  Hills  Co.  (1888)  140  Mass. 
586,  16  N.  E.  574,  supra,  was  approved. 

The  rule  as  formulated  In  a  Pennsylvania  case 
is  that,  where  the  conditions  from  which  the 
servant's  injury  resulted  were  produced  by  the 
ordinary  use  of  the  appliance,  and  not  by  any 
defect  In  the  substance,  slse,  or  adjustment  of 
the  part  of  the  appliance  which  caused  the  in- 
jury, and  the  master  maintained  a  thorough  and 
adequate  system  of  constant  Inspection,  and  the 
defect  was  not  known  to  any  of  the  persons  en- 
gaged in  that  Inspection,  no  action  can  be  main- 
tained. Mensch  v.  Pennsylvania  R.  Co.  (1892) 
150  Pa.  598,  17  L.  R.  A.  450,  25  Atl.  31. 

In  Cregan  v.  Marston  (1891)  126  N.  Y.  568, 
27  N.  B.  952,  the  court,  In  discussing  the  charge 
of  the  trial  Judge  that  it  was  the  duty  of  the 
master  to  the  servants  to  watch  the  use  of  the 
defective  rope  by  them,  and  Its  changes  of  con- 
dition, that  the  engineer  was  his  agent  and  dep- 
uty for  such  purpose,  and  that  the  neligence  of 
the  engineer.  If  it  existed,  was  that  of  the  mas- 
ter, said :  'The  doctrine  at  once  renders  uncx- 
plalnable  all  the  line  of  cases  in  which  some  de- 
fect In  a  machine  has  occurred' from  its  use,  and 
the  master  has  been  held  freed  from  responsi- 
bility if  the  machine  furnished  was  originally 
safe,  and  he  neither  knew  nor  ought  to  have 
known  of  the  existence  of  the  defect,  for  it  puts 
the  duty  of  daily  watch  and  discovery  on  him, 
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and  so  requires  no  notice  or  complaint  or  lapse 
of  time  to  pat  him  In  default.  I  think  the  doc- 
trine asserted  was  an  extension  of  the  master's 
duty  beyond  its  natural  and  proper  limits. 
Probably  the  existing  rule  was  founded  upon  the 
truth  that  certain  things  essential  to  the  safety 
of  the  servants  must  necessarily,  in  the  man- 
agement of  the  business,  emanate  from  the  mas- 
ter, and  remain  in  his  absolute  control ;  and  so 
the  servants  should  not  be  responsible  to  one 
another  for  defects  which  they  could  not  repair 
for  lack  both  of  authority  and  means.  The 
servants  cannot  furnish  the  machines.  That  is 
the  master's  right  and  duty,  but  the  servant  who 
uses  them  can  and  should  keep  them  in  order 
for  their  proper  and  safe  daily  use,  when  fur- 
nished with  the  necessary  means  of  so  doing, 
and  when  perfectly  capable  of  correcting  the 
defect.  It  Is  undoubtedly  true,  as  we  have  often 
said,  that  It  Is  the  duty  of  the  master  to  keep  a 
machine  or  appliance  In  order,  and  that  he  can- 
not delegate  the  duty  so  as  to  escape  responsi- 
bility. But  that  Is  a  general  rule,  and  has  its 
qualifications  and  limitations.  One  of  those  is 
that  It  is  not  the  master's  duty  to  repair  defects 
arising  In  the  dally  use  of  the  appliance,  for 
which  proper  and  suitable  materials  are  sup- 
plied, and  which  may  easily  be  remedied  by  the 
workmen,  and  are  not  of  a  permanent  character, 
or  requiring  the  help  of  skilled  mechanics. 
.  .  .  The  cases  cited,  and  their  doctrine,  ap- 
pear to  be  founded  upon  what  is  determined  to 
be  the  implied  contract  relation  between  the 
master  and  servant  Their  mutual  duties  grow 
out  of  that  relation,  and  change  and  vary  as  It 
Is  changed  or  varied  by  the  facts  which  Indicate 
and  measure  It.  Where  those  facts  show  that. 
In  the  understanding  of  both  parties,  a  class  of 
ordinary  repairs  are  to  be  made  by  the  servants 
with  materials  furnished  by  the  master  for  that 
express  purpose;  that  they  and  he  regard  It  as 
a  detail  of  their  own  work ;  that  it  is  something 
entirely  within  their  capacity,  and  not  depend- 
ent upon  the  skill  of  a  special  expert ;  and  that 
the  necessity  springs  from  their  dally  use  of  the 
appliance,  occurs  at  different  and  unknown  pe- 
riods in  their  service,  and  Is  open  to  their  obser- 
vation in  the  absence  of  the  master, — the  infer- 
ence Is  inevitable  that  the  contract  relation  be- 
tween the  parties  makes  it  a  duty  of  the  serv- 
ants and  a  detail  of  their  work  to  correct  the 
defect  when  it  arises  with  the  materials  fur- 
nished." 

The  master's  duty  is  fully  performed  when  he 
"supplies  adequate  machinery  with  all  the  ap- 
pliances necessary  and  desirable  for  adaptation 
to  some  particular  purpose,  even  though  the 
same  becomes  temporarily  impaired  by  reason 
of  constant  use,  when  the  impairment  Is  of  such 
a  character  as  to  be  easily  and  readily  remedied 
by  the  servant,  a  part  of  whose  duty  it  is  to  at- 
tend to  such  matters."  Yaw  v.  Whitmore 
(1899)  46  App.  Div.  422,  61  N.  Y.  Supp.  731. 
This  distinction  is  predicated,  to  some  extent, 
upon  the  fact  that  a  smaller  amount  of  technical 
skill  and  knowledge  is,  in  most  cases,  required 
for  what  are  termed  by  the  court  ordinary  re- 
pairs than  for  those  of  a  more  permanent  char- 
acter. 

In  many  kinds  of  service  the  care  and  keeping 
of  tools  and  machinery  in  a  condition  of  safety 
require  merely  the  attention  and  repairs  oc- 
casioned by  ordinary  use  and  wear,  and  are 
properly  a  part  of  the  regular  business  of  the 
servant  engaged  In  the  use  of  such  tools  and 
machinery.  In  such  cases  the  duty  of  the  em- 
ployer Is  performed  by  furnishing  safe  tools 
and  machinery  and  the  means  of  making  needed 
repairs,  and  the  duty  of  making  repairs  may  be 
Intrusted  to  servants,  and  any  neglect  In  the 
performance  of  this  service  Is  the  negligence  of 
a  servant.  McQee  v.  Boston  Cordage  Co. 
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(1885)  139  Mass.  445,  1  N.  B.  745.  But  In 
cases  where  skill  and  practical  knowledge  are  re- 
quired In  keeping  machinery  in  a  reasonable  con- 
dition as  to  safety,  beyond  what  Is  needed  In 
operating  it.  It  Is  the  duty  of  the  employer  to 
supply  the  necessary  Intelligence,  skill,  and  ex- 
perience In  the  care  and  inspection  of  the  ma- 
chinery to  protect  the  servant  from  Injury  ;  and 
for  any  failure  to  exercise  proper  care  and  skill 
the  employer  is  accountable.  Jaques  v.  Great 
Falls  Mfg.  Co.  (1891)  66  N.  H.  482,  13  L.  B.  A. 
824,  20  Atl.  552.  See  also  the  quotations  from 
Cregan  v.  Marston  (1891)  126  N.  Y.  568,  27  N 
B.  962,  supra,  and  from  Smith  v.  Potter  (1881) 
46  Mich.  458,  41  Am.  Rep.  161,  9  N.  W.  273,  in 
VII.  b,  -3,  infra. 

This  conception  Is  apparently  the  basis  of  the 
doctrine  laid  down  in  Arkansas,  that  the  bound- 
ary line  between  liability  and  nonliability  is  to 
be  drawn  with  reference  to  the  distinction  be- 
tween the  higher  officials  exercising  a  general  su- 
pervision over  the  instrumentalities  with  a  view 
to  keeping  them  In  proper  condition  and  the  sub- 
ordinate employees  by  whom  incidental  repair* 
are  carried  out.  See  the  decisions  from  this 
state  cited  In  VII.  b,  2,  infra. 

In  the  subjoined  paragraphs  are  tabulated, 
under  headings  adapted  to  facilitate  comparison 
and  contrast  with  former  subdivisions  of  this 
note,  a  number  of  cases  showing  what  repairs 
the  courts  regard  as  permanent  or  as  ordinary. 

1.  Inspection  and  repair  of  railway  track*. 

In  Michigan  C.  B.  Co.  v.  Austin  (1879)  40 
Mich.  247,  a  railway  company  was  held  not  to 
be  liable  for  the  failure  of  trackmen  in  not  re- 
moving ashes  and  cinders,  the  decision  being  aft- 
erwards said,  in  Balhoff  v.  Michigan  C.  B.  Co. 
(1806)  106  Mich.  606,  65  N.  W.  592,  to  rest  on 
the  ground  that  the  condition  of  unsafety  was 
temporary,  resulting  from  an  omission,  whicb 
pertained  merely  to  the  operation  of  the  road, 
where  trackmen  were  held  to  be  vice  principals 
as  regards  their  failure  to  level  the  track.  To 
the  same  effect  Is  Anderson  v.  Michigan  C.  K. 
Co.  (1895)  107  Mich.  591,  65  N.  W.  585,  where 
It  was  said  that  the  dally  repair  of  tracks  by 
section-men  Is  not  a  discharge  of  a  nondelegable 
duty. 

2.  Inspection  and  repair  of  rolling  stock. 

The  virtual  effect  of  a  decision  In  the  circuit 
court  of  appeals  Is  to  make  an  engineer  a  fel- 
low servant  of  his  fireman  as  regards  the  inspec- 
tion of  the  engine  between  the  regular  Inspecting 
stations.  Texas  &  P.  B.  Co.  v.  Patton  (1894) 
9  C.  C.  A.  487,  23  U.  S.  App.  319,  61  Fed.  259. 

Hut  it  is  difficult  to  see  how  such  a  doctrine 
can  be  reconciled  with  the  Federal  decisions 
cited  in  III.  s,  supra,  especially  Atchison,  T.  & 
S.  F.  B.  Co.  v.  Mulligan  (1805)  14  C.  C.  A.  547, 
34  U.  S.  App.  1,  67  Fed.  569. 

Where  plaintiff,  a  head-end  brakeman,  while 
standing  on  a  car  In  the  performance  of  his  du- 
ties, was  thrown  to  the  ground  by  reason  of  the 
oreaking  of  a  link  connecting  the  engine  with 
the  car  on  which  he  stood,  causing  the  train  to 
stop  with  a  Jerk,  it  was  held  to  be  error  to  in- 
struct that  it  was  the  duty  of  defendant  "to 
keep  them  [links]  in  such  condition  that  they 
should  be  proper  and  sufficient  for  work  to  be 
done  by  them,"  and  "to  prevent  the  use  of  un- 
suitable and  dangerous  links,"  since  defendant's 
whole  duty  was  performed  when  It  furnished  a 
sufficient  supply  of  suitable  links.  Miller  v. 
New  York,  N.  H.  4  H.  B.  Co.  (1900)  175  Mass. 
363,  56  N.  E.  282. 

A  railroad  company  Is  not  liable  for  Injuries 
to  a  conductor  from  the  turning  of  a  loose  step 
upon  the  engine,  where  the  engineer  was  fur- 
nished with  proper  tools  for  Its  repair,  and  the 
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company  ted  no  knowledge,  actual  or  construc- 
tive, of  lta  condition.  Miller  v.  Chicago,  *  G.  T. 
&.  Co.  (1892)  90  Mich.  280,  51  N.  W.  370. 

A  railway  company  is  not  liable  for  the  fail- 
ore  of  a  fellow  servant  to  set  apart  for  repairs 
a  disabled  car,  as  It  was  his  duty  to  do.  Dodge 
▼.  Boston  &A.B.  Co.  (1892)  155  Mass.  448,  29 
N.  E.  1086. 

In  McDonald  v.  Michigan  C.  B.  Co.  (1895) 
108  Mich,  7,  60  N.  W.  597,  It  was  held  that  a 
railroad  company  which  imposes  on  its  engineers 
the  doty  of  inspecting  their  engines,  and  pro- 
vides* no  other  method  of  inspection,  to  keep 
them  In  a  reasonably  safe  condition,  Is  liable  to 
one  of  its  brakemen  for  an  injury  received 
through  the  failure  of  the  engine  to  respond 
promptly  to  the  airbrake,  which  defect  was 
known  to  the  engineer,  who  continued  to  use 
the  engine  after  knowing  of  the  defect,  whether 
socn  conduct  is  considered  as  a  complete  neglect 
of  the  master's  duty  of  inspection,  or  the  Il- 
legal Imposition  of  such  duty  upon  a  fellow  serv- 
ant- The  court  said :  "Such  inspection,  in  the 
ordinary  operation  of  the  road,  is  the  act  of  a 
fellow  servant,  as  between  the  engineer  and 
brakeman,  and,  as  between  them,  does  not  con- 
stitute the  engineer  a  representative  of  the  mas- 
ter. .  .  .  But  if  the  company  makes  no 
other  provision  for  inspection,  and  chooses  to 
rely  upon  the  reports  of  Its  men,  deferring  re- 
pairs until  breaks  occur,  or  until  the  operators 
in  due  course  of  business  report  defects,  we 
must  either  say  that  it  has  neglected  the  duty 
of  Inspection  altogether,  or  that  it  has  Imposed 
one  of  Its  duties  upon  its  operatives,  and  that 
It  does  not  fall  within  the  limits  of  fellow  serv- 
ice, or  that  it  may  avoid  the  duty  which  the  law 
imposes  by  invoking  the  rule  of  fellow  servants." 

It  has  been  laid  down  that,  although  a  car 
inspector  may  not  be  a  fellow  servant  of  a  brake- 
man,  yet  an  instruction  which  treats  all  "serv- 
ante  whose  duty  it  is  to  examine  the  cars"  as 
not  fellow  servants  of  the  brakeman  is  erro- 
aeooa  Such  an  Instruction  is  broad  enough  to 
cover  the  negligence,  not  only  of  the  car  inspec- 
tors at  the  various  car  shops,  but  also  that  of 
conductors  and  other  trainmen  who  have  a  like 
duty  to  perform,  while  In  charge  of  the  train. 
Chicago  &  A.  B.  Co.  v.  Bragonler  (1882)  11  111. 
App.  516.  This  case  was  reversed  on  appeal 
([1886]  119  111.  51,  7  N.  E.  688)  but  on  the 
altogether  different  ground  that  the  brakeman 
was  guilty  of  contributory  negligence  In  not 
■»fc'"g  such  an  inspection  as  he  should  have 


In  St.  Louis,  I.  M.&8.R.  Co.  v.  Bice  (1888) 
51  Ark.  467,  4  L.  B.  A.  173,  11  S.  W.  699,  the 
court  said:  "While  we  recognise  the  liability 
of  the  railway  company  for  the  wilful  or  neg- 
ligent default  of  its  chief  inspectors  and  those 
deputed  to  supervise  the  condemnation  of  un- 
suitable tools,  rolling  stock,  etc.,  we  cannot  as- 
sent to  the  proposition  that  every  yard  Inspector 
on  the  line  of  a  railroad  Is  a  vice  principal." 
The  function  of  the  yard  Inspector  was  to  in- 
spect cars  on  their  arrival,  make  trifling  repairs, 
and  mark  them  unfit  for  use  whenever  they  were 
seriously  damaged. 

In  St.  Louis,  I.  M.  4  S.  B.  Co.  v.  Oalnes 
(1885)  46  Ark.  555,  a  car  inspector  was  held 
to  be  a  fellow  servant  of  a  brakeman  on  the 
ground  that  he  was  not  In  charge  of  a  separate 
department,  and  that  his  duties  did  not  require 
special  mechanical  skill. 

In  another  case  it  was  said  that  the  rule  as 
to  the  furnishing  of  appliances  and  maintaining 
them  in  repair  is  limited  in  Its  operation  to  the 
agents  who  are  employed  to  look  after  and  see 
that  these  things  are  done.  "We  do  not  mean,'* 
said  the  court,  "to  determine  that  this  rule 
would  extend  to  every  subaltern  who  hammers 
en  an  engine  In  the  course  of  repairs ;  but  when 
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the  company  appoints  an  agent  for  a  particular 
purpose,  his  acts  in  the  line  of  his  specialty  are 
the  acts  of  the  company."  St.  Louis,  I.  M.  a 
S.  B.  Co.  v.  Harper  (1884)  44  Ark.  524. 

It  has  also  been  laid  down  that  where  the  re- 
lation sustained  by  a  car  inspector  to  car  re- 
pairers is  merely  that  of  a  foreman  directing 
their  labors,  he  is  not  a  vice  principal.  Fordyce 
v.  Brlney  (1893)  58  Ark.  206,  24  8.  W.  250. 

The  negligence  of  an  engineer  in  running  an 
engine  without  a  headlight.  Instead  of  obeying 
rules  requiring  him  to  examine  the  engine,  and, 
In  case  of  defects,  to  take  It  to  the  repair  shop, 
the  consequence  being  that  a  flagman  at  a  cross- 
ing was  killed,  is  that  of  a  fellow  servant.  Mc- 
Donald v.  New  York  C.  *  H.  B.  B.  Co.  (1892)  63 
Hun,  567,  18  N.  Y.  Supp.  609. 

A  mining  company  is  not  liable  for  the  negli- 
gence of  its  foreman  in  failing  to  see  that  the 
bumpers  of  a  car  were  In  proper  repair.  Vosh- 
efskey  v.  Hillside  Coal  &  I.  Co.  (1897)  21  App. 
Div.  168,  47  N.  Y.  Supp.  386.  Here,  however, 
the  master's  nonliability  seems  to  be  asserted  In 
terms  too  broad,  as  the  court  speaks  of  the  fact 
of  the  coservlce  of  the  injured  and  delinquent 
servants  as  sufficient  to  prevent  recovery. 

3.  Inspection  of  rolling  stock  belonging  to  other 

companies. 

An  inspector  of  foreign  railway  cars  is  a  fel- 
low servant  of  a  brakeman  engaged  In  operat- 
ing them.  Mackin  v.  Boston  &  A.  B.  Co.  (1883) 
135  Masa  201,  46  Am.  Bep.  456 ;  Smith  v.  Pot- 
ter (1881)  46  Mich.  258,  41  Am.  Bep.  161,  9  N. 
W.  273;  Mexican  C.  B.  Co.  v.  Shean  (1891; 
Tex.)  18  S.  W.  151,  Following  Galveston,  H.  6 
S.  A.  B.  Co.  v.  Farmer  (1889)  78  Tex.  86,  11  S. 
W.  156;  Kelly  v.  Abbot  (1885)  63  Wis.  307,  309, 
53  Am.  Bep.  292,  28  N.  W.  890. 

The  special  consideration  relied  on  by  the 
court  in  the  Massachusetts  *  case  cited,  that  a 
system  of  Inspection  may  be  adequate,  even 
though  it  does  not  provide  for  the  examination 
of  foreign  cars  at  the  points  where  they  are 
taken  Into  the  trains  of  the  employer,  is  not  sup- 
ported by  any  satisfactory  reasons.  The  asser- 
tion that  there  is  no  duty  in  the  premises  be- 
cause tbe  servant  knows  such  a  system  to  be  in 
operation,  and  therefore  assumes  the  risks  in- 
cident to  it,  is  a  mere  petitio  principii.  The 
question  still  remains,  whether  the  circumstan- 
ces are  appropriate  for  the  application  of  the 
doctrine  of  assumed  risks.  The  present  writer 
Is  strongly  of  the  opinion  that  this  question 
should  be  answered  in  the  negative.  In  the 
first  place  the  conclusion  of  the  court,  that  the 
rinks  of  the  system  were,  as  a  matter  of  law,  as- 
sumed, seems  to  be  justifiable  only  on  the  hypo- 
thesis that  the  servant's  comprehension  of  those 
risks  was  a  peremptory  Inference  either  from 
the  plaintiff's  opportunities  of  acquainting  him- 
self with  the  manner  in  which  his  own  employ- 
ers carried  on  their  business,  or  from  the  gener- 
ality of  the  usage  which  prevails  among  railway 
companies  to  omit  the  inspection  of  foreign  cars 
at  receiving  stations.  The  omission  to  advert 
to  these  special  elements,  and  to  determine  their 
precise  significance  In  relation  to  the  evidence, 
is  of  itself  a  serious  flaw  in  the  reasoning  of  the 
court.  But  that  reasoning  Is  also  deficient  In  a 
still  more  Important  respect, — that  no  attempt 
is  made  to  determine  how  far  the  doctrine  of 
assumption  of  r'sks  ought  to  be  allowed  to  qual- 
ify the  operation  of  the  theory  of  nondelegable 
duties.  As  already  remarked,  that  theory  has 
been  worked  out  in  Massachusetts  in  a  form 
somewhat  different  from  that  which  it  has  taken 
In  other  states.  But,  under  any  form  which  it 
can  take  it  seems  to  be  essentially  Incompatible 
with  the  acceptance  of  a  doctrine  which  de- 
clares that  the  servant's  knowledge  of  the  gen- 
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eral  system  adopted  for  the  conduct  of  a  depart- 
ment of  the  business  disables  him  from  main- 
taining damages  for  an  injury  caused  by  some 
particular  defect  in  the  instrumentalities,  which 
Is  not  discovered  owing  to  that  system.  To 
hold  that  the  servant  assumes  the  risks  of  the 
various  abnormal  sporadic  conditions  which  may 
by  possibility  be  superadded  temporarily  to  his 
environment  owing  to  the  known  imperfections 
of  the  employer's  arrangements,  is  a  doctrine 
which  is  not  only  extremely  harsh,  but  which 
would  tend  to  nullify  completely  the  theory  of 
absolute  duties  In  its  relation  to  perils.  In  the 
face  of  which  the  servant  is  unusually  helpless, 
and  against  which  he  Is  therefore  in  fairness  en- 
titled to  the  fullest  measure  of  protection  which 
the  law  can  afford. 

In  Smith  v.  Potter  (1881)  46  Mich.  258,  41 
Am.  Rep.  161,  9  N.  W.  273,  suprd,  the  court 
argued  thus :  "The  work  done  is  to  be  done  at 
all  hours  and  at  every  place  where  there  are 
railroad  connections  with  other  roads.  It  is 
not  a  duty  of  management  or  general  supervis- 
ion, but  a  task  for  which  nothing  is  required 
but  fidelity,  and  mechanical  knowledge  of  a  com- 
paratively limited  kind.  It  is  such  work  as 
would  seldom  be  delegated  to  an  officer  of  ex- 
tensive responsibility  who  has  other  interests  to 
look  after.  But,  whatever  be  Its  quality,  it  was 
in  this  case  not  claimed  to  have  been  placed 
In  wrong  hands.  Nothing  more  could  be  asked 
of  the  employer.  There  is  no  difference,  in  the 
nature  of  the  danger,  or  in  the  quality  of  the 
inspector's  employment,  between  the  case  of 
shifting  cars  belonging  to  other  roads  and  cars 
belonging  to  the  same  road.  Defects  in  both 
lead  to  the  same  results,  and  the  methods  of 
examining  both  are  Identical.  Where  a  car  has 
been  damaged  by  some  injury  which  has  escaped 
notice,  It  cannot  fairly  be  said  that  employers 
ignorant  of  It,  who  have  taken  all  the  usual  and 
reasonable  precautions  against  it,  are  any  more 
to  blame  in  the  one  case  than  in  the  other." 

This  decision  was  subsequently  explained  as 
having  been  based  on  the  ground  that  the  de- 
llquent's  duty  was  not  one  of  management  or 
general  supervision  as  in  the  case  before  the 
court.  Van  Dusen  v.  Letelller  (1889)  78  Mich. 
492,  44  N.  W.  572  (dock  in  mill  yard  not  re- 
paired). 

In  Cincinnati,  T.  A  D.  R,  Co.  v.  McMullen 
(1889)  117  Ind.  439,  20  N.  E.  287,  the  court  In- 
clined to  the  view  that  inspectors  of  foreign  cars 
were  fellow  servants  of  the  brakeman,  the  view 
being  taken  that  "It  is  not  the  duty  of  the  com- 
pany to  furnish  appliances  and  instrumentali- 
ties, but  to  make  proper  inspection  and  give  no- 
tice of  defects  if  any  are  found,  and  that  this 
duty  is  performed  by  the  employment  of  a  suffi- 
cient number  of  competent  and  skilful  inspectors 
who  are  subjected  to  proper  rules  and  instruc- 
tions." The  defective  car  In  this  case  belonged 
to  the  defendant,  and  the  suggestion  as  to  for- 
eign cars  was  definitely  determined  not  to  em- 
body the  true  rule  in  Louisville,  N.  A.  &  C.  R. 
Co.  v.  Bates  (1897)  146  Ind.  564,  45  N.  E.  108. 

In  an  Intermediate  case  it  was  held  that  a 
mining  company  fulfils  Its  duty  to  Its  servants 
as  to  Inspection  of  cars  furnished  it  for  tempo- 
rary use,  by  supplying  competent  and  skilful 
Inspectors  subjected  to  proper  Instructions ;  and 
the  negligence  of  noninspection  in  such  case  is 
not  that  of  vice  principals.  Neutz  v.  Jackson 
Hill  Coal  &  Coke  Co.  (1894)  139  Ind.  411,  38 
N.  E.  324,  Rehearing  denied  in  (1894)  139  Ind. 
418,  39  N.  E.  147.  The  court  said:  "In  the 
present  case  the  Inspectors  and  the  appellant 
occupied  a  relation  to  the  appellee  In  all  respects 
identical  with  that  occupied  by  the  inspectors 
and  brakemen  of  railway  companies  handling 
cars  of  other  companies  in  the  course  of  the 
master's  business.  The  cars  came,  not  as  in- 
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struments  of  the  service  supplied  by  the  master. 
but  as  Incidents  of  its  business,  and  from  the 
dependence  of  the  master  upon  those  not  in  any 
manner  connected  with  such  business  or  sub- 
ject to  the  master's  control.  If  the  delects  had 
been  in  the  original  construction  of  the  cars  It 
could  not  be  said  that  such  defects  were  charge- 
able to  the  negligence  of  the  appellee,  nor  can  it 
be  said  with  greater  reason  that  the  ill  repair 
was  from  the  fault  of  the  appellee,  or  that  a 
•duty  rested  upon  the  appellee  to  make  the  re- 
pairs. The  extent  of  the  appellee's  control  over 
the  cars  was  In  the  use  of  them  for  loading  coal, 
and  It  was  not  responsible  to  the  appellant,  or 
anyone  else,  for  their  sufficiency  as  a  means  of 
transportation.  The  failure  to  Inspect,  to  set 
brakes,  or  to  block  the  wheels  when  the  first  car 
was  removed  was  negligence  in  the  use,  and  not 
in  the  supplying,  of  instrumentalities.  One  line 
of  distinction  between  vice  principals  and  co- 
employees  is  In  the  duty,  in  one  instance,  to 
supply  or  maintain  instrumentalities  of  the  serv- 
ice, and  in  the  other  of  using  the  Instrumentali- 
ties supplied.  Negligence  in  the  first,  though 
that  of  a  servant.  Is  the  master's  negligence, 
while  In  the  second  the  negligence  is  that  of  a 
fellow  servant.  This  distinction  keeps  in  view 
the  proposition  that  where  the  master  himself 
participates  in  the  use,  and  the  negligence  is  his 
own,  he  may  not  be  said  to  be  a  fellow  servant." 
This  decision  was  explained  in  Louisville,  N.  A. 
&  C.  R.  Co.  v.  Bates  (1897)  146  Ind.  564,  45  N. 
E.  108,  supra,  as  being  based  on  the  theory  that, 
as  the  defective  car  had  been  merely  delivered 
to  a  coal  company  to  be  loaded  with  coal,  the 
liability  of  the  bailee  was  essentially  different 
from  that  of  railway  companies  which  receive 
foreign  cars  to  be  forwarded. 

4.  Incpection  and  repair  of  other  kind*  of  ma- 
chinery. 

A  servant  cannot  recover  who  is  injured  while 
cleaning  a  cordage  machine  by  the  pushing  in  of 
a  movable  board  which  was  insecurely  fastened, 
the  nut  which  held  the  button  not  being  tight- 
ened. Smith  v.  Lowell  Mfg.  Co.  (1878)  124 
Mass.  114. 

A  servant  employed  on  a  slubber  machine  In 
a  cotton-mill,  whose  duty  It  was  to  see  that  the 
machine  was  kept  running,  to  take  off  the  full 
bobbins  and  put  on  others,  to  notify  the  over- 
seer If  she  knew  that  there  was  anything  wrong 
about  the  machine,  and  to  see  that  It  was  kept 
clean,  and  the  person  whose  business  It  was  to 
keep  the  machine  in  repair,  were  fellow  serv- 
ants. Rice  v.  King  Philip  Mills  (1887)  144 
Mass.  229,  59  Am.  Rep.  80,  11  N.  E.  101. 

The  mending  of  a  belt  used  in  transmitting 
power  to  machinery,  and  which  is  frequently 
broken,  is  not  the  duty  of  the  master.  Rozelle 
v.  Rose  (1896)  3  App.  Dlv.  182,  39  N.  Y.  Supp. 
363. 

An  employer  Is  not  liable  for  the  death  of  an 
employee  caused  by  the  breaking  of  a  belt  on  a 
machine  In  charge  of  a  fellow  servant  to  whom 
the  employer  delegated  the  duty  of  Inspection, 
and  to  whom  other  belts  were  supplied, — espe- 
cially If  the  deceased  knew  that  the  belt  In  use 
was  unsafe.  Headlfen  v.  Cooper  (1893)  6  Misc. 
263.  26  N.  Y.  Supp.  763. 

Where  the  cover  of  a  steam  chest  was  loose 
because  the  nuts  were  not  tightly  screwed  on  the 
bolts,  and  steam  thereby  escaped,  causing  an 
accident  to  plaintiff,  a  brakeman  engaged  In 
coupling  the  engine  with  a  car,  and  the  engineer 
had  all  the  tools  necessary  to  tighten  the  bolts, 
plaintiff  cannot  recover.  Keegan  v.  New  York 
C.  &  H.  R.  R.  Co.  (1899)  45  App.  Div.  629,  64 
N.  Y.  Supp.  595. 

▲  warehouseman  Is  not  liable  for  the  death 
of  a  fireman  in  his  employ,  caused  by  the  fall- 
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are  to  test  hydrostatlcally  a  tabular  boiler  after 
removing  and  replacing  the  caps,  where  It  Is 
ptrt  of  the  ordinary  duty  of  the  engineer  to 
make  inch  test.  Bell  v.  Consolidated  Gas,  Elec- 
tric Light,  H.  ft  P.  Co.  (1899)  86  App.  Dlv.  242, 
56  N.  Y.  Snpp.  780. 

• 
ft.  Inspection  incidental  to  the  details  of  blast- 
ing work. 

The  danger  from  "missed  shots"  being  tempo- 
nrj  and  incident  to  the  work  of  drilling  in  a 
mine,  which  plaintiff  was  employed  to  perform. 
It  it  not  the  duty  of  the  employer  to  make  In- 
spections for  missed  shots  after  each  explosion. 
Browne  v.  King  (1900)  40  C.  C.  A.  645,  100 
Fed.  561. 

The  failure  of  a  foreman  to  inspect  cartridge 
holes  to  ascertain  whether  any  charges  remain 
onexploded  Is  that  of  a  mere  coservant.  Man- 
coso  t.  Cataract  Constr.  Co.  (1895)  87  Hun, 
519,  84  N.  Y.  Supp.  278. 

lb  Inspection  of  loads  on  railway  oars. 

The  inspection  of  a  railway  car  by  a  station 
agent  or  other  employee,  with  a  view  to  seeing 
tint  the  load  Is  properly  arranged  and  adjusted, 
is,  as  regards  the  trainmen,  the  act  of  a  fellow 
•errant  merely.     In  Byrnes  v.  New  York,  L.  B. 
ft  W.  R.  Co.   (1889)   118  N.  Y.  251,  4  L.  R.  A. 
151,  21  N.  E.  50.  the  court  said :     "We  think 
the  defendant  had  fulfilled  its  duty  to  the  serv- 
ants In  its  employ  when  it  furnished  a  perfectly 
safe  car  and  appliances,  and  when  it  also  pro- 
vided a  system  of  inspection  of  cars  and  proper 
persons  to  Inspect  them  after  they  were  loaded 
and  before  they  were  to  be  taken  away.     The 
failure  to  inspect,  or,  if  inspection  were  made, 
the  failure  to  rectify  the  improper  loading  by 
which  the  brake  was  rendered  useless,  was  not 
the  failure  of  the  master  to  fulfil  his  duty  to 
bis  servant,  but  it  was  the  negligence  of  a  co- 
tenant  in  carrying  out  the  orders  of  the  master. 
The  master  Is  not  an  Insurer  that  all  his  serv- 
ants shall  perform  their  duty,  and  he  performs 
sis  doty  to  the  servant  In  this  regard  in  provid- 
ing a  system  of  Inspection  and  intrusting  its 
performance    to    competent    hands.     If,    there- 
after, such  servants  are  guilty  of  negligence  the 
caster  Is  not  responsible  therefor  to  a  coservant. 
We  do  not  see  that  the  question  is  In  any  way 
altered  by  the  fact  that  the  car  was  loaded  by 
the  servants  of  the  owner  of  the  lumber  which 
waa  placed   upon   it.     Whoever  loaded   It,   the 
master  had  provided  for  an  inspection  of  the  car 
before  It  was  to  be  taken  away,  and  if  the  in- 
spection were  neglected,  it  was  still  the  same 
neglect  of  a  servant  of  a  defendant  to  do  that 
which  he  ought  to  have  done,  and  such  neglect 
was  not  that  of  the  master  in  fulfilling  any  of 
the  duties  which  he  owed  as  master  to  his  serv- 
ants.   It   cannot,    we  think,   be   properly   con- 
tended that  the  master  falls  to  provide  a  car 
which  Is  a  safe  and  proper  one,  or  that  he  fails 
to  provide  one  with  proper  appliances,  because 
through  the  negligent  manner  in  which  the  car 
is  loaded  the  appliance  Is,  on  that  account  only, 
nad?  useless  for  the  purpose  for  which  it  was 
intended."     Ruger,   Ch.   J.,    and   Andrews  and 
Danforth,    JJ.,    dissented,    the    latter    on    the 
pound  that  when  the  car  was  furnished  to  de- 
ceased it  was  a  loaded,  cot  an  empty  car,  and 
»t  that  moment  the  movement  of  the  brake  was 
obstructed,  and  therefore  the  car  was  imperfect 
*cd  nnflt  for  use. 

This  case  was  followed  in  Ford  v.  Lake  Shore 
*  M.  S.  R.  Co.  (1889)  117  N.  Y.  638,  22  N.  B. 
W*,  where  the  employees  who  had  loaded  cars 
*ere  held  to  be  fellow  servants  of  a  switchman, 
who  was  injured  by  a  piece  of  timber  which  fell 
from  one  of  them,  owing  to  the  failure  to  secure 
toe  load  with  the  side  stakes  furnished.  Dan 
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forth,  J.,  dissented  on  the  ground  that  the  evi- 
dence showed  that  there  were  no  brackets  pro- 
vided for  the  reception  of  stakes,  and  that  the 
defect  was  therefore  structural.  Ruger,  Ch.  J., 
and  Andrews,  J.,  concurred  In  this  view. 

On  a  subsequent  appeal   ([1891]   124  N.  Y. 
493,  12  L.  R.  A.  454,  26  N.  B.  1101),  the  plain- 
tiff was  permitted  to  recover  on  the  ground  that 
It  had  not  established  proper  rules  prescribing 
the  manner  in  which  cars  should  be  loaded  with 
lumber — a  theory  not  discussed  at  the  first  trial. 
To  the  same  effect,  see  Bailey  v.  Delaware  ft  H. 
Canal  Co.   (1898)   27  App.  Dlv.  805,  50  N.  Y. 
Supp.  87;  Jar  man  v.  Chicago  ft  G.  T.  R.  Co. 
(1893)  98  Mich.  185,  57  N.  W.  82  (fireman  of 
another  train  Injured  by  a  projecting  limb  of  a 
tree  on  a  flat  car)  ;  Lei  lis  v.  Michigan  C.  R.  Co. 
(1900)   124  Mica.  87,  82  N.  W.  828  (piece  of 
timber  fell  off  and  Injured  a  switchman)  ;  Dewey 
v.  Detroit,  G.  H.  ft  M.  R.  Co.  (1898)  97  Mich. 
829,  22  L.  R.  A.  292,  56  N.  W.  756,  Reversing  on 
rehearing  (1898)  97  Mich.  343,  16  L.  R.  A.  842, 
52  N.  W.  942  (McGrath,  J.,  dissenting).     At  the 
first  hearing  of  the  last-mentioned  case  the  ma- 
jority had  taken  the  ground  that  the  duty  of  in- 
spection went  to  the  extent  contended  for  by 
the  plaintiff,  and  that  Smith  v.  Potter  (1881) 
4G  Mich.  258,  41  Am.  Rep.  161,  9  N.  W.  273, 
supra,  holding  that  a  car  inspector  and  a  brake- 
man  were  fellow  servants,  had  been  overruled 
by  Irvine  v.  Flint  ft  P.  M.  R.  Co.   (1891)   89 
Mich.  419,  50  N.  W.  1008,  where  it  was  held 
that  It  was  as  much  the  duty  of  a  railway  com- 
pany to  see  that  the  cars  are  so  loaded  that 
brakemen  will   have  reasonably  safe  access  to 
the  brakes  as  It  is  to  see  that  proper  appliances 
are  provided.     The  further  statement  that  an 
inspector,  provided  In  pursuance  of  the  obliga- 
tion, would  be  a  fellow  servant,  was  thought  to 
be  erroneous.     Other  cases  relied  upon  by  the 
majority  of  the  judges  were  Van  Dusen  v.  Le- 
telller  (1889)  78  Mich.  492,  44  N.  W.  572,  supra, 
and  Morton  v.  Detroit,  B.  C.  ft  A.  R.  Co.  (1890) 
81  Mich.  428,  46  N.  W.  Ill,  where  the  duty  to 
inspect  the  parts  of  cases  was  held  to  be  non- 
assignable.    The   minority   drew  a   distinction 
between  the  duty  of  furnishing  a  safe  place  and 
safe  machinery  and  the  duty  of  seeing  that  the 
appliances  are   properly   used,   and   considered 
that  the  duty  of  seeing  that  a  car  Is  properly 
loaded  came  under  the  latter  head.     The  injury, 
said  Montgomery,  J.  (see  p.  347  of  the  report), 
resulted,  not  from  any  fault  In  the  appliances 
used,  but  because,  in  making  use  of  suitable  cars 
and  machinery,  a  fellow  servant  neglected  his 
duty.     The  view  of  the  minority  prevailed  upon 
the  subsequent  hearing  of  the  case.     The  court 
said    (see  p.  333    of    the    report)  :     "The  real 
point  in  controversy  here  is  whether  the  duty  of 
a  master  is  to  be  extended  so  that  he  may  be 
made  liable  for  the  neglect  of  a  car  inspector  in 
not  observing  that  a  car  is  Improperly  loaded 
when  it  Is  to  be  put  Into  the  train  for  transpor- 
tation.    There  is  no  complaint  here  about  the 
car  Itself.     It  was  proper  in  construction,  and 
a  safe  car  for  use  in  that  service.     Upon  the 
first  argument  of  the  case  In  this  court  the  real 
point  in  controversy  was  not  so  fully  pointed 
out   and   considered  as  upon   the   reargument, 
and    the   case   was   regarded    as   very    similar 
In    principle    to    Smith    v.    Potter    (1881)    46 
Mich.    258,  41    Am.    Rep.    161,  9    N.  W.    273, 
which  Mr.  Justice  McGrath  considered  as  vir- 
tually overruled  by  the  later  cases  cited  above. 
There  la,  however,  a  broad  distinction  between 
Smith  v.  Potter  and  the  present  case.     In  the 
former  case,  the  Injury  complained  of  was  re- 
ceived by  reason  of  a  defect  In  the  frame  work 
of  the  car  Itself,  while  here  the  accident  Is  at- 
tributable to   improper   loading.     In   the   later 
decisions  the  doctrine  of  Smith  v.  Potter  has 
been  doubted,  and  the  rule  broadly  stated  that 
11 
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the  master  must  furnish  to  the  servant  a  safe 
place  to  work,  and  safe  appliances  to  work  with. 
.  .  .  But,  in  regard  to  the  proper  loading  of 
cars,  quite  a  different  rule  must  necessarily  pre- 
vail. The  master  must  undoubtedly  exercise 
care  in  the  selection  of  Inspectors  to  see  that 
cars  are  not  improperly  loaded  or  overburdened, 
so  that  they  are  dangerous  to  employees,  but, 
after  this  has  been  done,  it  cannot  be  claimed 
that  the  master  is  to  be  held  responsible  for  the 
faithful  performance  of  the  Inspectors'  duty. 
Any  other  rule  than  this  would  make  railroad 
companies  insurers  of  the  lives  and  limbs  of 
employees.  In  the  present  case  the  projection 
of  the  lumber  over  the  end  of  the  car  was  as  ap- 
parent to  the  brakeman,  if  he  had  taken  the  pre- 
caution to  make  observation,  as  to  an  Inspector. 
It  requires  no  special  skill  or  training  to  as- 
certain the  fact.  The  duties  of  a  brakeman  are 
known  to  be  dangerous,  and  when  one  enters 
such  service  he  must  be  held  to  have  assumed 
the  risks  of  the  employment.  He  must  exercise 
care  himself  in  going  between  moving  cars  to 
make  couplings."  The  opinion  at  the  first  hear- 
ing, which  was  thus  reversed,  was  written  by 
McGrath,  J.,  who  also  composed  an  elaborate 
dissenting  opinion  after  the  second  hearing. 
Some  extracts  from  the  latter  may  with  advan- 
tage be  given  to  indicate  the  arguments  adduced 
to  support  the  view  which  was  finally  rejected. 
The  learned  judge  said :  "The  duty  of  Inspect- 
ing the  car  itself,  and  that  of  the  Inspection  of 
its  condition  with  its  load  upon  it,  have  a  com- 
mon origin.  Both  spring  from  the  duty  of  pro- 
tection which  the  master  owes  to  the  servant. 
There  is  no  ground  for  saying  that  one  of  these 
duties  may  be  delegated  so  as  to  relieve  the  mas- 
ter from  all  liability,  and  that  the  other  may 
not ;  nor  is  there  reason  in  saying  that  the  per- 
son who  inspects  the  car  itself,  its  appliances, 
and  Instrumentalities  with  reference  to  the 
safety  of  those  engaged  In  its  transportation,  is 
not  a  fellow  servant,  while  he  who  inspects  the 
loaded  car  for  a  like  purpose,  and  to  see  whether 
It  affords  proper  facilities  for  the  performance 
of  the  duties  which  must  necessarily  be  per- 
formed in  Its  transportation,  is  a  fellow  servant. 
In  the  present  case  both  duties  were  delegated 
to  the  same  person,  both  are  performed  with  ref- 
erence to  the  same  end,  and  the  person  to  whom 
delegated  must  be  held  In  the  performance  of 
each  to  occupy  the  same  relation  to  plaintiff  and 
defendant.  It  certainly  cannot  be  said  that, 
with  reference  to  stationed  machinery,  belting, 
shafting,  and  gearing,  the  master  must,  at  his 
peril,  provide  the  necessary  guards  and  cover- 
ings, and  arrange  the  surroundings  so  as  to  ren- 
der the  place  reasonably  safe,  yet,  as  to  4  train 
of  cars,  between  which  a  brakeman  is  required 
in  the  ordinary  discharge  of  his  duties  to  go 
while  one  section  1b  being  driven  against  a 
standing  section  or  car  so  loaded  as  to  render 
the  position  of  the  brakeman  one  of  greatly  In- 
creased hazard  to  life  or  limb,  the  master  may, 
in  case  of  injury,  escape  liability.  The  employ- 
ment Is  at  best  a  dangerous  one.  It  is  as  es- 
sential to  the  protection  of  the  brakeman  that 
these  spaces  be  kept  clear  as  that  the  spaces  be 
provided.  This  danger  can  be  guarded  against. 
As  is  said  by  Mr.  Justice  Long  in  Palmer  v. 
Michigan  C.  B.  Co.  (1891)  87  Mich.  290,  49 
N.  W.  613 :  'In  all  cases  where  the  danger  can 
be  readily  guarded  against,  the  employer  Is  in 
duty  bound  to  protect  the  employee  at  his 
peril/  n 

Where  a  hand  car  as  originally  furnished  Is 
In  proper  condition  for  use,  an  accident  happen- 
ing afterwards  because  of  Its  defective  condi- 
tion must  be  due  to  the  negligence  of  the  work- 
men using  the  car,  and  these  are  the  fellow  serv- 
ants of  their  foremen.  Reynolds  v.  Kneeland 
(1892)  63  Hun,  283,  17  N.  Y.  8upp.  895. 
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c  Master  liable  where  the  delinquent  servant 
foae  engaged  in  a  different  class  of  wort. 

One  material  limitation  to  which  the  doctrine 
thus  laid  down  Is  subject  is  that  where  the  duty 
of  inspecting  and  repairing  appliances  is  cast 
upon  an*  employee  not  actually  engaged  in  the 
work  which  the  plaintiff  Is  doing,  such  employee 
Is  a  vice  principal.  Nord  Deutscher  Lloyd  S.  8. 
Co.  v.  Ingebregsten  (1894)  57  N.  J.  L.  400.  SI 
Atl.  619';  Judson  v.  Olean  (1889)  116  N.  Y. 
666,  22  N.  E.  660. 

In  Woods  v.  Long  Island  B.  Co.  (1896)  11 
App.  Dlv.  16,  42  N.  Y.  Supp.  140,  the  court,  after 
citing  several  cases,  said :  "Tested  by  these  au- 
thorities, I  think  that  the  controlling  considera- 
tion In  the  solution  of  the  question  before  as 
must  be  the  method  In  which  the  operation  and 
business  of  the  railroad  was  conducted,  If  It 
were  part  of  the  duty  of  the  train  hands  to 
make  the  adjustment  of  the  brake  rods,  then  I 
should  say  that  the  car  furnished  in  this  case 
was  not  defective,  and  that  the  failure  to  prop- 
erly adjust  the  rod  was  the  negligence  of  a  fel- 
low servant  in  the  conduct  of  the  work.  But  If 
the  duty  of  the  train  hands  was  only  to  operate 
the  brakes,  and  the  duty  of  adjusting  them  was 
Imposed  on  another  department,  which  repaired 
them  and  constructed  or  repaired  the  appliances 
of  the  road  generally,  then  1  should  say  that 
the  car,  as  furnished,  was  a  defective  appliance. 
If  It  was  the  course  of  business  that  the  car 
should  be  furnished  with  brakes  in  condition  for 
use  by  the  train  hands,  1  cannot  see  why  the  im- 
proper adjustment  of  the  parts  would  not  make 
the  appliance  defective  in  the  same  sense  and 
to  the  same  extent  as  if  some  part  of  the  ap- 
pliance' was  defective  in  character  or  was  want- 
ing. In  the  case  before  us  the  evidence  as  to 
the  operation  of  the  railroad  in  these  respects 
Is  meagre.  But  there  was  no  evidence  given 
on  the  trial,  nor  was  there  any  claim  made  on 
the  argument,  that  the  train  hands  had  any  duty 
with  regard  to  the  adjustment  of  the  brake  rods. 
The  rules  of  the  company  would  seem  to  nega- 
tive such  a  claim,  for  the  rules  require  the  con- 
ductors to  report  at  their  trains,  and  inspect  the 
signals  and  brakes  to  see  that  they  are  in  proper 
order,  but  no  duty  is  devolved  upon  them  of 
remedying  any  defects.  It  further  appears  that 
it  Is  the  duty  of  the  Inspectors  in  the  yards  to 
inspect  these  appliances  and  to  see  that  they 
are  repaired  or  put  In  proper  order.  We  are 
therefore  of  the  opinion  that  the  character  of 
the  car,  as  an  appliance,  must  be  determined 
as  of  the  time  when  It  was  furnished  to  the  train 
hands,  and  that  any  failure  on  the  part  of  me- 
chanics or  employees  up  to  that  time  must  be 
deemed  neglect  In  the  master's  duty  of  furnish- 
ing a  safe  appliance,  and  not  as  that  of  a  fel- 
low servant  In  the  conduct  of  the  work." 

The  Improper  adjustment  of  a  brake  rod  con- 
stitutes a  defective  appliance,  and  not  a  mere 
neglect  or  failure  In  detail,  within  the  rule  re- 
lating to  the  liability  of  the  master  for  defects 
In  appliance,  where  It  was  the  duty  of  Inspectors, 
and  not  of  the  train  employees,  to  make  the  ad- 
justment. Woods  v.  Long  Island  B.  Co.  (1896)  11 
App.  Dlv.  16,  42  N.  Y.  Supp.  140.  See  also  Daley 
v.  Boston  4A.B.  Co.  (1888)  147  Mass.  101,  16 
N.  B.  690,  cited  in  III.  f,  supra. 

d.  negligence  in  failing  to  replace  an  unsound 
by  a  sound  appliance;  when  master  not  liable 
for. 

The  result  of  the  general  principles  discussed 
in  IV.  f,  V.  h,  supra,  Is  that  the  master  cannot 
be  held  liable  where  the  substitution  of  a  sound 
for  an  unsound  appliance  Is  susceptible  of  being 
effected  by  merely  selecting  another  Instrumen- 
tality from  a  stock  furnished  by  the  master. 
In  other  words,  the  quality  of  the  operation 
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through  which  the  substitution  li  carried  out  de- 
termines the  quality  of  the  whole  transaction, 
as  being  the  discharge  of  the  functions  of  a  mere 
servant. 

A  master  employing  a  servant  to  keep  tools 
In  repair,  or  replace  them  with  others,  Is  not 
liable  for  Injury  to  a  coservant  through  using 
a  tool  after  It  had  become  dull  on  account  of 
the  neglect  of  the  servant  to  replace  It  with  an- 
other. Webber  v.  Piper  (1888)  109  N.  Y.  406, 
17  N.  E.  216.  The  court -said:  "The  master's 
duty  was  performed  when  he  furnished  suitable 
saws  and  the  means  and  conveniences  for  keep- 
ing them  sharp  and  properly  set.  The  saw, 
though  dull,  was  not  defective  in  any  legal  sense, . 
and  the  negligence,  if  any,  was  that  of  Myers, 
whose  duty  in  sharpening  and  setting  the  saws 
was  that  of  a  fellow  servant.  A  contrary  rale 
might  carry  us  to  the  extent  of  saying  that, 
where  the  master  furnished  sufficient  and  ade- 
quate machinery,  but  Its  running  became  dan- 
gerous to  the  operative,  unless  well  oiled, 
...  he  was  liable  for  the  neglect  or  omis- 
sion of  that  servant.  There  are  many  matters 
of  detail  in  the  management  of  safe  and  ade- 
quate machinery,  which  must  be  Intrusted  to  the 
operatives,  and  as  to  which  the  master  owes  no 
duty  except  the  employment  of  competent  work- 
men, and  we  deem  this  a  case  of  that  character. 
The  line  of  division  between  the  duty  of  the 
Blaster  to  furnish  and  maintain  safe  and  ade- 
quate machinery,  and  that  of  the  operative  to 
manage  and  handle  it  with  prudence  and  care. 
Is  difficult  to  define  by  any  general  description 
but  It  is  quite  obvious  when  each  case,  as  It 
arises,  comes  under  consideration.  In  the  one 
before  us  the  neglect,  if  any,  was  In  a  detail 
of  the  management  of  the  machinery*  A  mas- 
ter builder  might  furnish  proper  tools  to  his 
workmen,  but  It  would  not  be  his  duty  to  sharp- 
en every  chisel  as  it  became  dull,  or  set  every 
few  when  that  need  arose.  The  appellant  re- 
lies upon  the  case  of  Kaln  v.  Smith  (1882)  80 
S.  Y.  375.  If,  In  that  case,  the  master  had 
furnished  another  jigger,  perfect  In  all  respects, 
and  safe  and  adequate  for  use,  and  the  neglect 
had  been  that  the  foreman  used  the  old  one, 
which  had  become  unsafe,  when  he  might  have 
used  the  new  one,  a  very  different  case  would 
have  been  presented.  Here  the  master  supplied 
saws  enough  and  the  means  of  sharpening  and 
resetting,  and  if  the  servants  neglected  to  avail 
themselves  of  the  means  of  safety  provided,  the 
master  was  not  in  fault,  for  the  saw  was  not 
defective,  but  merely  dull  from  use.  Its  ordin- 
ary efficiency  was  impaired,  but  it  had  not 
thereby  become  a  defective  or  dangerous  ma- 
chine." 

In  Cregan  v.  Marston  (1801)  126  N.  Y.  568, 
27  N.  E.  952,  Reversing  (1800)  32  N.  Y.  S.  a. 
913,  10  N.  Y.  Supp.  681,  It  was  held  that  a 
master  was  not  liable  for  the  failure  of  an  en- 
gineer In  charge  of  hoisting  machinery  to  re- 
place old  ropes  with  new  ones  out  of  a  stock 
which  was  kept  on  hand. 

An  employer  Is  not  liable  for  an  injury  sus- 
tained by  an  employee  while  working  near  a 
derrick  managed  by  a  fellow  servant  because  of 
the  breaking  of  a  rope,  where  a  new  rope  was 
there  ready  for  use  if  the  workmen  chose  to  use 
it,  and  also  a  tackle  which  could  have  been  used 
Instead  of  the  single  rope,  if  desired.  McKInnon 
t.  Norcross  (1880)  148  Mass.  533,  3  L.  R.  A. 
320,  20  N.  E.  183.  The  court  said :  "Properly 
to  use  pulleys,  blocks,  ropes,  and  other  ordinary 
tools  and  appliances  which  have  been  furnished 
by  a  master  to  the  workmen  employed  upon  a 
derrick  is  a  part  of  the  duty  of  the  workmen. 
It  Is  Incidental  to  the  management  and  use  of 
the  derrick."  To  the  same  effect,  see  Conway 
t.  New  York  C.  4  H.  R.  R.  Co.  (1805)  13  Misc. 
53.  34  N.  Y.  Supp.  113,  Reversing  (1890)  11 
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Misc.  641,  32  N.  Y.  Supp.  021 ;  Daley  v.  Boston 
&  A.  R.  Co.  (1888)  147  Mass.  101,  16  N.  E. 
600;  Johnson  v.  Boston  Tow-Boat  Co.  (1888) 
135  Mass.  200,  46  Am.  Rep.  458, — in  all  of  which 
a  sufficient  stock  of  rope  was  kept  on  hand  by 
the  master,  and  a  new  one  might  have  been  ob- 
tained at  any  time.  In  the  last-mentioned  of 
these  cases  W.  Allen,  J.,  thus  attempts  to  recon- 
cile the  decision  with  the  doctrine  laid  down  in 
Ford  v.  Fltchburg  R.  Co.  (1872)  110  Mass.  240, 
14  Am.  Rep.  598:  "It  was  incidental  to  the 
use  of  the  apparatus — a  part  of  Its  contem- 
plated use — that  the  rope  should  be  occasion- 
ally renewed ;  and  when  the  defendant  had  fur- 
nished the  means  for  that  renewal,  and  em- 
ployed Moore  to  make  the  renewal  whenever 
needed,  It  employed  him  as  a  servant,  and  not 
as  an  agent  or  deputy.  When  a  master  has 
furnished  suitable  structures,  means,  and  ap- 
pliances for  the  prosecution  of  a  business,  all 
persons  employed  by  him  In  carrying  on  the 
business  by  use  of  the  means  furnished,  includ- 
ing those  who  nse  the  means  directly  in  the 
prosecution  of  the  business,  those  who  maintain 
them  In  a  condition  to  be  used,  and  those  who 
adapt  them  to  use  by  new  appliances  and  adap- 
tations Incidental  to  their  use,  are  fellow  serv- 
ants In  the  general  employment  and  business. 
One  employed  in  the  care,  supervision,  and  keep- 
ing In  ordinary  repair  of  the  means  and  ap- 
pliances used  In  a  business  is  engaged  in  the 
common  service." 

An  employer  is  not  liable  for  an  injury  to  an 
employee  as  for  failure  to  furnish  safe  tools 
and  appliances,  because  the  bar  used  when  one 
of  the  employees  was  injured  was  more  liable 
to  turn  than  that  generally  used,  where  the 
accident  was  due  to  the  use  of  it  without  blocks, 
which  were  available  at  any  time.  Hathaway 
v.  Illinois  C.  R.  Co.  (1804)  02  Iowa,  837,  60 
N.  W.  651. 

There  can  be  no  recovery  where  a  fellow  serv- 
ant selected  a  defective  wheel  for  the  purpose  of 
replacing  one  which  formed  part  of  an  appli- 
ance for  conveying  loads  along  an  overhead  wire. 
Byrne  v.  Eastmans  Co.  (1898)  27  App.  Dlv. 
270,  50  N.  Y.  Supp.  457. 

The  failure  of  an  engineer,  who,  by  the  rules 
of  the  company,  is  required  to  keep  his  engine, 
including  the  head  lamp,  in  order,  to  replace  a 
short  wick  by  one  of  suitable  length  from  a  sup- 
ply furnished  by  the  company  at  a  convenient 
place.  Is  not  negligence  which  is  imputable  to 
the  master.  Simpson  v.  Central  Vermont  R. 
Co.  (1806)  5  App.  Dlv.  614,  30  N.  Y.  Supp.  464. 

e.  All  employees  engaged  in  repairing  regarded 
as  ooeervante  of  each  other. 

In  the  cases  so  far  reviewed  the  Injured  serv- 
ant himself  had  nothing  to  do  with  the  work  of 
repairing.  Another  principle  equally  fatal  to 
an  injured  servant's  right  to  maintain  the  ac- 
tion comes  into  play  where  both  he  and  the  de- 
linquent coservant  were  engaged  in  the  work  of 
repairing.  Under  such  circumstances  it  is  held 
that,  being  engaged  In  the  same  kind  of  work, 
they  assume  the  risks  of  one  another's  negli- 
gence. 

In  Murphy  v.  Boston  k  A.  R.  Co.  (1882)  88 
N.  Y.  146,  42  Am.  Rep.  240,  it  was  held  that 
a  railway  company  was  not  liable  for  the  death 
of  a  mechanic  in  Its  repair  shop,  where  the  cause 
of  the  disaster  was  the  explosion  of  a  boiler  due 
to  the  negligent  failure  of  his  coemployees  at 
the  last  stage  of  the  repairs  to  discover  and 
repair  defects  in  the  boiler  which  had  been  over- 
looked at  a  previous  stage  of  the  repairs  by 
other  employees.  The  court  said:  "We  think 
this  case  is  not  within  the  principle  which  holds 
the  master  responsible  for  unsafe  machinery 
furnished  for  the  use  of  the  servant.     The  case 
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of  Fuller  v.  Jewett  (1880)  80  N.  Y.  46,  86  Am. 
Rep.  575,  is  a  distinct  authority  for  the  proposi- 
tion that,  if  this  locomotive  had  been  sent  out 
from  the  shop,  and  afterwards  exploded  while 
In  use  on  the  defendant's  road,  Injuring  the  en- 
gineer or  other  servants  of  the  defendant,  the 
company  would  have  been  responsible.  The 
negligence  of  the  boiler  makers  In  the  case  sup- 
posed would  be  regarded  as  the  negligence  of 
the  master.  The  risk  of  the  negligence  of  the 
repairers  and  machinists  would  not  be  consid- 
ered one  of  the  risks  which  a  servant  In  whose 
hands  the  machine  was  subsequently  placed  for 
use,  had  assumed.  The  placing  of  the  locomo- 
tive on  the  road  for  use  would  be  an  assurance 
that  It  was  fit  and  safe;  and  an  engineer,  or 
other  servant  employed  on  the  train,  could  not 
be  supposed  to  have  known  the  condition  of 
the  locomotive,  or  whether  the  men  employed 
to  make  repairs  were  competent,  or  the  manner 
in  which  the  work  had  been  done.  In  this  case 
Murphy  was  not,  we  think,  a  servant,  in  whose 
hands  the  locomotive  was  placed  by  the  de- 
fendant for  use,  within  the  principle  of  Fuller 
v.  Jewett,  and  like  cases.  The  locomotive  was 
tent  to  the  repair  shop  In  order  that  it  might  be 
made  fit  f  o r  use.  The  mechanics  in  the  repal r  shop, 
isjcludlng  the  Intestate,  were  employed  for  the 
purpose  of  repairing  defective  locomotives.  The 
intestate  and  his  co laborers  in  the  shop  were  en- 
gaged in  the  same  department  of  service,  worked 
under  the  same  control,  and  in  the  case  In  ques- 
tion the  boiler  makers  and  the  other  mechanics 
were  employed  to  effect  the  same  object,  vix.: 
the  reparation  of  the  'Sacramento.'  It  is  true 
that  the  work  was  done  In  successive  stages, 
end  different  parts  of  the  work  were  Intrusted 
to  different  persons.  The  refitting  of  the  valve 
and  Its  adjustment  to  the  required  pressure 
were  the  last  things  to  be  done.  This  work 
was,  however,  as  necessary  in  fitting  the  loco- 
motive for  use  as  the  work  of  the  boiler  makers 
or  machinists.  The  Intestate  had  an  opportun- 
ity to  inform  himself  of  the  competency  of  his 
coservants  in  the  shop.  He  doubtless  supposed 
that  the  'boiler  makers  had  performed  their 
duty  :  unfortunately  they  had  neglected  it.  But 
we  think  the  risk  of  their  negligence  was  one  of 
the  risks  he  assumed,  as  incident  to  his  employ- 
ment In  the  common  service.  It  would  be  too 
close  a  construction  to  hold  that  the  repairs 
were  completed  when  his  work  commenced,  and 
that  the  setting  of  the  valve  was  an  independent 
and  disconnected  service  in  respect  to  a  machine 
put  into  his  hands  by  the  company  for  use. 
This  claim  of  the  plaintiff's  counsel  would  make 
the  master  responsible  to  each  successive  em- 
ployee engaged  on  the  repairs  for  any  negligence 
of  a  coemployee  whose  work  was  prior  In  point 
of  time,  although  done  in  effecting  the  common 
purpose  in  which  all  were  engaged.  This  would, 
we  think,  be  extending  the  liability  of  the  mas- 
ter further  than  is  warranted  by  the  adjudged 
cases." 
To  the  same  effect  are  the  following  cases: 
A  servant  in  a  shop  who  had  repaired  a 
chain  used  In  raising  locomotive  driving  wheels, 
and  another  servant,  who,  in  so  using  the  chain, 
Is  injured  by  Its  breaking  at  the  link  which 
had  been  repaired,  are  fellow  servants.  Rogers 
Locomotive  &  Mach.  Works  v.  Hand  (1888)  50 
N.  J.  L.  464,  14  Atl.  766. 

Plaintiff's  Intestate,  a  timekeeper  at  defend- 
ant's paper  mill,  was  killed  by  the  bursting  of 
a  tee  in  a  steam  pipe,  occasioned  by  the  action 
of  the  superintendent  of  the  mill  In  opening 
a  valve  while  testing  some  new  steam  pipes.  The 
superintendent  was  a  mill  wrlght,  and  had  gen- 
eral charge  of  defendant's  machinery.  It  was 
held  that  the  act  of  the  superintendent  In  open- 
ing the  valve  was,  as  matter  of  law,  the  act  of 
a  co  servant,  and  not  of  the  defendant.  Meeker 
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v.  C.  R.  Remington  ft  Son  Co.  (1900)  53  App. 
Dlv.  592,  65  N.  T.  Supp.  1116  (Injuries  inflicted 
while  the  work  of  Inspection  is  in  progress  were 
distinguished  from  those  due  to  condition*  re- 
sulting from  a  faulty  Inspection). 

The  wife  of  a  section  man  cannot  recover 
from  a  railroad  company  for  the  death  of  her 
husband  who  was  swept  from  defendant's  tracks) 
into  a  river  by  a  landslide,  where  the  slide  was 
caused  by  the  failure  of  the  crew,  of  which  hex 
husband  was  a  member,  to  properly  drain  a 
bluff  overhanging  the  track,  where  such  duty 
was  imposed  on  them  by  the  rules  of  the  com- 
pany, as  such  failure  is  the  negligence  of  fel- 
low servants.  Slavens  v.  Northern  P.  R.  Co. 
(1899)  38  C.  C.  A.  151,  97  Fed.  255. 

That  all  servants  engaged  in  repairing  a  rail- 
road track  are  In  a  common  employment,  see 
also  Wellman  v.  Oregon  Short  Line  4  U.  N.  B. 
Co.  (1892)  21  Or.  530,  28  Pac.  625. 

A  railway  brakeman,  a  part  of  whose  duty  it 
is  to  inspect  the  brakes  which  he  is  to  operate, 
at  every  station  where  the  train  stops,  is  a  fel- 
low servant  of  a  car  inspector  whose  duty  it  la 
lo  inspect  the  brakes  before  the  train  leaves  lta 
starting  point,  and  cannot  recover  for  an  Injury 
due  to  a  defect  in  the  brake  which  the  latter 
negligently  failed  to  discover.  Eaton  v.  New 
York  C.  ft  H.  R.  R.  Co.  (1897)  14  App.  Dlv.  20, 
43  N.  T.  Supp.  666.  The  court  remarked  that, 
upon  the  general  question  whether  car  inspect- 
ors and  brakemen  are  fellow  servants,  the  au- 
thorities do  not  agree ;  but  that,  at  all  events, 
they  did  not  reach  the  case  at  bar,  as  In  none 
of  them  did  It  appear  that  Inspection  was  a  duty 
Imposed  on  the  brakemen  as  well  as  the  inspect- 
ors. 

A  foreman  of  a  gang  of  car  repairers  in  assist- 
ing In  making  repairs  acts  as  their  fellow  serv- 
ant. Holts  v.  Great  Northern  R.  Co.  (1897)  69 
Minn.  524,  72  N.  W.  805.  See  also  Atchison, 
T.  ft  S.  F.  R.  Co.  v.  Meyers  (1896)  22  C.  C.  A. 
268,  46  U.  S.  App.  226,  76  Fed.  443,  the  effect 
of  which  Is  stated  In  V.  o,  1,  supra. 

A  switchman  employed  to  shift  cars  in  a  rail- 
road yard  according  to  directions  upon  a  card 
furnished  him  by  the  yard  despatcher,  whose 
duty  it  Is  to  order  all  cars  marked  by 
the  car  Inspector  as  out  of  repair  sent 
to  the  repair  shop,  Is  a  fellow  servant 
of  such  inspector.  Gibson  v.  Northern  C. 
R.  Co.  (1880)  22  Hun,  289.  The  court  re- 
lied upon  the  principle  that  the  two  servants 
were  "engaged  in  a  common  enterprise."  But 
the  decision  Is  of  doubtful  correctness,  as  the 
plaintiff  had  nothing  to  do  with  the  work  of 
inspection,  and  his  action  should  apparently 
have  been  sustained  under  the  theory  embodied 
in  Fuller  v.  Jewett,  as  explained  in  Murphy  v. 
Boston  &  A.  R.  Co.  (1882)  88  N.  Y.  146,  42  Am. 
Rep.  240,  supra. 

VIII.  Doctrine  at  to  the  details  of  work  not  a 
protection  to  the  master  when  hie  own  negli- 
gence or  that  of  a  vice  principal  woe  an  ef- 
ficient cause  of  the  injury. 

a.  Master  liable  where  he  or  hie  vice  principal 
directed  the  details  of  the  work. 

It  Is  evident  that  there  Is  no  room  for  the 
application  of  the  doctrine  explained  in  the 
last  four  subtitles,  if  the  details  of  the  work 
were  superintended  by  the  master  himself,  or 
one  of  those  employees  who  are  deemed  to  be 
vice  principals  by  virtue  of  their  rank.  That 
superintendence  is  an  official  act.  of  a  vice  prin- 
cipal, see  note  to  O'Nell  v.  Great  Northern  R.  Co. 
(1900 ;  Minn.)  51  L.  R.  A.  pp.  590  et  seq.  Un- 
der such  circumstances  his  negligence  must,  at 
all  events,  be  one  of  the  efficient  causes,  and. 
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in  moct  rases,  will  probably  be  the  sole  efficient 
eanse,  of  the  Injury. 

An  employer  who  falls  to  furnish  safe  and 
suitable  lumber  for  the  construction  of  a  stag- 
ing by  the  employees  for  use  In  their  work,  and 
who  especially  directs  the  use  of  a  stringer  In 
a  specified  place,  Is  liable  for  an  Injury  to  an  em- 
ployee caused  by  the  breaking  of  such  stringer. 
Stan  wick  v.  Butler-Ryan  Co.  (1806)  93  Wis. 
430.  67  N.  W.  728. 

An  employer  Is  liable,  where  he  instructs  his 
employees  to  build  horses,  for  a  scaffold  to  be 
o*ed  by  the  workmen  In  the  house  he  Is  con- 
structing, from  certain  particular  material,  of 
which  there  is  just  enough  for  that  purpose,  and 
an  employee  is  injured  by  the  breaking  ol  a 
borse  made  of  defective  material,  the  defect  not 
being  apparent  to  an  ordinary  observer.  Brown 
v.  Todd  (1900)  46  App.  Dlv.  546,  61  N.  Y.  Supp. 
963.  The  theory  of  the  case  was  that  the  se- 
lection of  the  material  was  not  left  to  the  serv- 
ants themselves,  and  that  the  express  direction 
by  the  master  as  to  the  material  to  be  used  cast 
the  responsibility  upon  him. 

That  a  railway  company  would  be  liable  If 
a  heap  of  sand  which  caused  an  Injury  had  been 
deposited  beside  Its  track  by  Its  direct  order 
was  conceded,  in  Robinson  v.  Houston  ft  T.  C.  R. 
Co.  (1877)  46  Tex.  540. 

A  specific  direction  by  the  master  or  a  vice 
principal  to  place  a  gas  pipe  In  a  position  where 
it  may  be  dangerous  to  a  servant  will  render 
the  master  liable  for  an  Injury  caused  by  It. 
But  a  general  order  which  merely  mentions  the 
points  between  which  the  pipe  is  to  run  will  not 
affect  him  with  liability  for  the  negligence  of 
the  servants  who  carry  out  the  order  in  placing 
It  so  that  another  servant  receives  an  injury 
by  coming  into  collision  with  it.  New  York, 
L  E.  ft  W.  R.  Co.  v.  Bell  (1886)  112  Pa.  400, 
4  Atl.  60. 

A  railway  company  fails  to  discharge  its  duty 
to  furnish  a  safe  place  to  work  where  a  fore- 
man of  car  repairers  places  a  car  to  be  repaired 
so  near  the  switch  leading  to  the  repair  track 
that  It  Is  liable  to  be  struck  by  moving  cars  on 
the  adjoining  track.  St.  Louis,  A.  ft  T.  EL  R. 
Co.  T.  Holman  (1895)  155  111.  21,  89  N.  B.  573. 

A  master  Is  responsible  for  the  safety  of  a 
framework  constructed  under  his  own  super- 
vision for  the  purpose  of  lowering  a  heavy  ar- 
ticle. Bradbury  v.  Goodwin  (1886)  108  Ind. 
286,  9  N.  E.  302. 

The  point  that  a  work  train  which  Injured 
a  trackman  owing  to  its  being  run  without 
lights  was  run  In  accordance  with  the  regula- 
tions of  the  company,  and  that  the  Injury  was 
therefore  the  act  of  the  company,  cannot  be 
taken  on  appeal,  unless  It  was  suggested  to  the 
trial  court.  Coon  v.  Syracuse  ft  U.  R.  Co. 
(1851)  5  N.  Y.  492. 

In  many  cases  where  recovery  has  been  de- 
Died,  the  fact  that  there  was  no  authority  to  do 
the  particular  act  which  caused  the  injury  is 
mentioned  as  one  of  the  grounds  of  the  decision. 
See,  for  example,  Cowan  v.  Umbagog  Pulp  Co. 
(1807)  91  Me.  26,  39  Atl.  340;  Karl  v.  Malllard 
(1858)  3  Bosw.  591.  Compare,  also,  the  cases 
In  which  the  delinquency  consists  In  using  the 
instrumentalities  in  a  manner  not  contemplated 
by  the  master  (V.  k,  supra),  or  in  disobeying 
his  express  orders  (VI.  a,  supra). 

b.  Matter  liable  where  his  own  negligence  in- 
tervenes as  a  proximate  cause  between  a  de- 
linquent ooservanVs  negligence  and  the  w- 

It  Is  also  manifest,  both  on  principle  and  au- 
thority, that  this  doctrine  is  no  protection  to  the 
master,  where  he  might,  by  the  exercise  of  rea- 
sonable care,  have  secured  the  plaintiff  from  ex- 
posure to  the  dangerous  conditions  created  by 
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the  delinquent  coservant's  negligence.  That  Is 
to  say,  his  own  subsequent  breach  of  duty  is, 
In  law,  regarded  as  the  proximate  cause  of  the 
injury,  If  he  had  actual  or  constructive  notice 
of  the  abnormal  peril  Introduced  into  the  plain- 
tiff's environment  by  the  careless  performance 
of  the  details  of  the  work,  and  failed  to  take 
such  steps  as  a  prudent  man  would  have  taken, 
— whether  by  warning  the  persons  whose  safety 
was  affected  by  the  existence  of  peril  (Stour- 
bridge v.  Brooklyn  City  R.  Co.  [1896]  9  App. 
Div.  129,  41  N.  Y.  Supp.  128),  or  by  so  alter- 
ing the  physical  conditions  as  to  remove  the 
peril. 

If  a  part  of  the  road  should  become  unsafe 
because  of  the  neglect  of  such  employee  to 
make  repairs,  and  should  so  continue  for  a 
length  of  time  sufficient  to  induce  the  presump- 
tion that  the  company  knew  of  it,  or  ought  to 
have  known  of  It,  then  It  is  negligent  and  care- 
less, and  is  liable  to  other  employees  for  Injuries 
resulting  therefrom.  Howd  v.  Mississippi  C.  R. 
Co.  (1874)  50  Miss.  178. 

Where  it  appears  that  an  employee,  having 
general  charge  of  the  tracks  of  a  railroad  com- 
pany, had  notice  that  an  accident  had  previous- 
ly occurred  where  the  plaintiff,  a  brakeman,  was 
Injured,  it  is  error  to  give  Instructions  imply- 
ing that  the  company  is  not  liable  on  the  ground 
that  the  neglect  to  repair  the  track  was  that  of 
the  section  foreman,  a  fellow  servant  of  the 
plaintiff.  Such  an  instruction  falls  to  take  Into 
account  the  possibility  of  the  Injury  being  due 
to  the  company's  breach  of  Its  nonassignable 
duties  of  Inspecting  Its  track,  and  repairing  It 
after  notice  that  it  Is  defective.  Anderson  v. 
Michigan  C.  R.  R.  Co.  (1895)  107  Mich.  591,  65 
N.  W.  585. 

A  railway  company  is  liable  if  It  has  im- 
properly suffered  a  deposit  of  sand  to  remain 
near  the  track,  if  the  fact  of  its  being  there  was, 
cr  ought  to  have  been,  known  to  the  corporate 
agents.  Robinson  v.  Houston  ft  T.  C.  R.  Co. 
(1877)  46  Tex.  540  (conceded). 

The  fact  that  it  was  the  plaintiff's  fellow 
servants  who  erected  a  derrick  so  close  to  a  rail- 
way track  as  to  produce  a  dangerous  obstruction 
if  It  fell,  will  not  excuse  the  company  for  In- 
juries due  to  its  falling.  If  It  has  suffered  the 
apparatus  to  remain  standing  for  an  unrea- 
sonable length  of  time.  Holden  v.  Fltchburg 
R.  Co.  (1880)  129  Mass.  268,  37  Am.  Rep.  343. 

A  railway  company  may  be  held  liable  If  a 
pile  of  ashes  has  been  left  on  the  track  so  long 
that  the  higher  officials  are  chargeable  with 
knowledge  of  the  conditions.  Hughes  v.  Wino- 
na ft  St.  P.  R.  Co.  (1880)  27  Minn.  137,  6  N. 
W.  553  (evidence  held  not  to  Justify  inference 
of  knowledge). 

A  railway  company  which  ought  to  have 
known  of  the  defective  condition  of  a  plank 
crossing  is  not  excused  by  the  fact  that  It  had 
furnished  the  section  foreman  with  materials, 
and  instructed  him  to  make  repairs.  Fluhrer 
v.  Lake  Shore  ft  M.  S.  R.  Co.  (1899)  121  Mich. 
212,  80  N.  W.  23. 

A  railway  company  is  liable  for  Injuries 
caused  by  defects  in  a  bridge  which  It  failed 
to  repair  after  being  notified  of  their  existence. 
Mansfield  Coal  ft  Coke  Co.  v.  McEnery  (1879) 
91  Pa.  185,  36  Am.  Rep.  662. 

The  fact  that  the  improper  adjustment  of  a 
brake-rod,  after  loading  a  car,  was  due  to  the 
negligence  of  a  coservant,  will  not  excuse  the 
company  where  there  was  afterwards  an  ample 
opportunity  for  Inspection.  Galveston,  H.  ft  S. 
A.  R.  Co.  v.  Templeton  (1894)  87  Tex.  42,  26 
S.  W.  1066. 

A  laborer  injured  by  the  fall  of  a  steel  ingot 
from  a  mass  of  such  ingots,  carelessly  piled 
by  his  coservants,  can  recover  of  the  employer 
if  the  master  or  his  agents  knew  of  the  danger- 
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ous  condition  of  the  pile.  Nash  v.  Nashua  Iron 
&  Steel  Co.  (1882)  62  N.  H.  406. 

An  employer  whose  duty  to  an  employee  en- 
gaged In  dressing  stone  In  his  stone  yard  re- 
quires him  to  place  the  stone  on  a  solid  and 
steady  surface,  secure  and  safe  to  work  upon 
and  about,  cannot  escape  liability  for  an  injury 
to  the  employee,  caused  by  the  falling  upon  him 
of  a  stone  next  to  that  upon  which  he  is  work- 
ing, negligently  set  upon  Its  edge,  on  the  ground 
that  the  omission  occurred  through  the  fault  of 
a  fellow  servant.  Blondln  v.  Oolitic  Quarry  Co. 
(1894)  11  Ind.  App.  805,  87  N.  B.  812.  It  was 
considered  that  "the  stone  which  was  shown 
to  have  been  insecurely  placed,  and  negligently 
suffered  to  remain  in  that  condition,  in  close 
proximately  to  where  the  appellant  was  at  work, 
was  as  much  a  part  of  the  place  where  such 
work  was  being  done  as  would  have  been  a  dan- 
gerous pitfall  of  which  the  appellant  had  not 
been  apprised." 

In  The  Frank  and  Willie  (1891)  45  Fed.  494, 
the  evidence  showed  that  the  mate,  after  notice 
of  the  dangerous  condition  of  a  pile  of  lumber, 
which  his  own  unskilfulness  or  negligence  had 
brought  about,  and  after  complaint  made  at 
least  an  hour  before  the  accident,  refused  to 
take  the  usual  precautions  to  make  the  pile 
safe,  and,  in  effect,  required  the  libel  la  nt  to 
continue  work  In  this  dangerous  situation.  The 
court  said:  "This  was  breach  of  a  duty  owed 
by  the  ship  and  owners  to  the  seaman,  for  which 
the  ship  and  owners  are  liable.  .  .  .  The 
master  was  absent  and  the  mate  was  not  only 
temporarily  in  command,  but,  as  mate,  he  was 
the  officer  having  charge  In  unloading  the  cargo, 
— the  representative  of  the  ship  and  owners  in 
the  supervision  of  that  work.  His  attention 
was  specially  called  to  the  dangerous  situation, 
Its  correction  was  requested,  and  the  llbellant 
was  practically  helpless.  I  do  not  hold  the  ship 
liable  for  the  mate's  mere  negligence  as  a  fel- 
low workman  In  producing  the  dangerous  situa- 
tion, but  for  his  refusal  to  remedy  it  when  com- 
plaint was  made,  and  the  danger  pointed  out  to 
him." 

The  negligence  of  a  fellow  servant  in  using 
Insufficient  material  for,  or  In  putting  up,  a 
scaffold,  from  the  telling  of  which  a  carpenter 
sustained  Injury,  will  not  defeat  a  recovery*  If 
the  employer  or  his  superior  servant  having 
charge  of  the  construction  of  the  scaffold  was 
informed  that  it  was  not  safe.  Davles  v.  Grif- 
fith (1892)  27  Ohio  L.  J.  180. 

In  Neveu  v.  Sears  (1892)  155  Mass.  303,  29 
N.  E.  472,  It  was  held  that  one  sued  for  personal 
Injuries  to  a  stone  mason  In  his  employ,  caused 
by  the  explosion  of  dynamite  left  unexploded  in 
a  block  of  stone  which  plaintiff  was  dressing, 
Is  chargeable  with  knowledge  of  those  facts  as 
to  the  use  of  dynamite  at  his  quarry  which  he 
either  knew  or  ought  to  have  known.  His  em- 
ployment of  competent  quarrymen,  and  his  fur- 
nishing them  with  proper  means  of  preventing 
any  dangers  consequent  on  the  use  of  dynamite, 
would  not,  it  was  said,  justify  him  In  relying 
on  his  actual  want  of  knowledge  that  there  had 
been  carelessness  at  the  quarry  as  an  excuse 
for  furnishing  a  dangerous  stone  for  the  plain- 
tiff's use,  if,  knowing  all  that  had  happened  at 
the  quarry,  he  would  then  have  had  reason  to 
believe  that  unexploded  cartridges  might  remain 
in  the  blocks  removed  therefrom.  An  instruc- 
tion was  therefore  held  correct  which  left  the 
jury  to  say  whether,  considering  the  knowledge 
which  the  master  bad,  or  ought  to  have  had, 
of  what  occurred  at  the  quarry,  each  block 
should  have  been  examined  for  dynamite  when 
It  was  transported  from  the  quarry  or  first  ap- 
propriated for  the  work  on  which  the  plaintiff 
was  engaged. 

In  Coates  v.  Boston  ft  M.  R.  Co.  (1891)  153 
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Mass.  297,  10  L.  B.  A.  769,  26  N.  R.  864,  there 
was  evidence  that  a  jaw  strap  had  been  gone  for 
some  time,  from  which  it  might  be  Inferred  that 
the  company  knew  of  its  absence,  an  inference 
which  would  justify  a  finding  that  the  com- 
pany ordered  the  plaintiff  into  a  place  where 
there  was  a  concealed  danger  known  to  the  com- 
pany, and  not  known  to  the  plaintiff  or  to  the 
superior  servant  giving  the  order,  and  of  which 
the  plaintiff  received  no  warning.  The  court 
said:  "We  do  not  put  our  decision  on  the 
identification  of  master  and  servant,  and  a  union 
of  the  knowledge  of  the  corporation  and  the 
command  of  the  conductor  in  one  person,  by  a 
fiction.  But  we  think  the  jury  might  have 
found,  at  least,  this  negligence  on  the  part  of 
the  corporation ; — that,  knowing  the  condition 
of  the  car,  it  put  a  conductor  there  with  men 
under  him  having  reasonable  ground  to  antici- 
pate that  such  orders  would  be  given  as  were 
given  without  warning  either  to  him  or  the  men/* 

The  fact  that  the  floor  in  a  mill  has  been  in 
a  dangerous  condition  for  three  hours,  by  rea- 
son of  grease  left  thereon  by  employees  in  the 
mill,  is  Insufficient  to  charge  the  master  with 
notice  of  the  defect,  so  as  to  render  him  liable 
for  failure  to  furnish  safe  premises.  Burke  v. 
National  India  Rubber  Co.  (1899)  21  R.  I.  446, 
44  Atl.  307. 

The  owners  of  a  brewery  are  liable  for  an 
injury  to  an  employee  caused  by  the  fall  of  a 
beer  keg  through  a  run  In  which  the  kegs  were 
lowered  into  the  cellar,  resulting  from  the  rivet 
holes  In  the  rods  and  brackets  of  the  run  be- 
coming enlarged  by  use  and  rust,  where  the  de- 
fect could  have  been  discovered  by  a  proper  ex- 
amination, and  the  employee  was  free  from  con- 
tributory negligence.  Mayer  v.  Liebmann  (1897) 
10  App.  Dlv.  54,  44  N.  T.  Supp.  1067.  (The  de- 
fendant's contention  was  that  the  defect  was  one 
arising  In  the  daily  use  of  the  run.) 

A  mining  company  is  not  relieved  from  liabil- 
ity for  an  injury  to  one  of  its  employees,  caused 
by  its  negligence  in  falling  to  keep  the  roof 
of  the  mine  in  a  reasonably  safe  condition,  al- 
though the  negligence  of  a  fellow  servant  to 
perform  the  duties  assigned  to  him  in  that  re- 
gard contributed  to  the  injury.  Island  Coal  Co. 
v.  Rlsher  (1895)  18  Ind.  App.  98,  40  N.  E.  158, 
declaring  that,  In  view  of  a  finding  that  both 
the  defendant  and  a  mine  boss  had  long  known 
that  the  roof  was  unsafe,  the  question  whether 
the  boss  was  a  vice  principal  or  a  mere  fellow 
servant  was  immaterial.  See  also  Rogera  v. 
Leyden  (1890)  127  Ind.  50,  26  N.  B.  210  (fail- 
ure after  notice  of  conditions  to  secure  the  roof 
of  a  mine,  the  unsafety  of  which  was  due  to  the 
negligence  of  the  mine  boss)  ;  Lehigh  Valley 
Coal  Co.  v.  Wairek  (1898)  28  C.  C.  A.  540,  55 
U.  S.  App.  437,  84  Fed.  866 ;  Miller  v.  Chicago  & 
G.  T.  R.  Co.  (1892)  90  Mich.  230,  51  N.  W.  370; 
Dodge  v.  Boston  &  A.  R.  Co.  (1892)  156  Mass. 
448,  29  N.  B.  1086:  Adasken  v.  Gilbert  (1896) 
165  Mass.  443,  43  N.  E.  199 ;  White  v.  Eidllts 
(1897)  19  App.  Dlv.  256,  46  N.  T.  Supp.  184 ; 
Cowan  v.  Umbagog  Pulp  Co.  (1897)  91  Me.  26, 
89  Atl.  340. 

In  Bryant  v.  New  York  C.  6  H.  R.  R.  Co. 
(1894)  81  Hun,  164,  30  N.  Y.  Supp.  737,  the 
material  elements  discussed  were  the  engineer's 
violation  of  rule  as  to  speed  at  switches  and 
the  company's  knowledge  of  habitual  violation 
of  such  rule,  and  failure  to  take  appropriate 
precautions.  The  actual  decision  was  that  the 
company  was  not  negligent. 

A  nonsuit  Is  erroneous  where  plaintiff  offered 
to  prove  that  defendant  knew  of  the  Insecurity 
of  the  place  of  work  caused  by  the  coservant's 
negligence.  Mullin  v.  California  Horseshoe  Co. 
(1894)  105  Cal.  77»  88  Pac.  586.  See,  general- 
ly, the  note  to  Walkowskl  v.  Penokee  k  G.  Con- 
sol.  Mines  (1898 ;  Mich.)  41  L  R.  A.  83. 
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c  Matter  liable  where  hie  own  antecedent  neg- 
ligence and  a  subsequent  delinquency  of  a  oo- 
servant  are  both  efficient  causes  of  the  injury. 

The  role  exemplified  in  a  third  class  of  cases 
Is  that,  in  order  to  enable  the  master  to  defeat  a 
servant's  action  on  the  ground  that  the  injurious 
negligence  was  committed  in  carrying  out  the 
setalls  of  the  work,  it  must  appear  that  no  ante- 
cedent breach  of  duty  on  his  part  contributed 
as  a  proximate  cause  to  the  injury. 

Where  an  employee  is  injured  while  engaged 
to  an  unusually  dangerous  service  (here  the  re- 
pairing of  cars),  there  is  always  a  preliminary 
question  to  be  settled,  via.,  whether  the  master 
has  used  "all  reasonable  and  necessary  means 
to  protect  him  against  any  superadded  danger 
that  might  be  reasonably  expected  to  arise  from 
extrinsic  causes."  Missouri  P.  R.  Co.  t.  Watts 
(1885)  63  Tex.  549. 

In  many  of  the  cases  cited  in  the  preceding 
subtitles  this  rule  Is  adverted  to  under  what 
stay  be  called  its  negative  aspect,  the  courts 
sorely  stating  in  the  course  of  their  arguments 
that  the  evidence  did  not  show  any  such  ground 
ef  liability.  For  Instances  of  this  incidental 
recognition  of  the  rule  with  respect  to  the  hir- 
ing of  competent  servants,  see  Hall  v.  Johnson 
(1865)  3  Hurlst.  A  C.  589.  34  N.  J.  Exch.  N.  S. 222, 
11  Jur.  N.  8.  180,  11  L.  T.  N.  S.  779,  18  Week. 
Rep.  411 ;  H'Carthy  v.  Bristol  Shipowners'  Co. 
(1883)  Ir.  L.  R.  10  C.  L.  384 ;  Col  ton  v.  Rich- 
ards (1878)  123  Mass.  484 ;  Durst  v.  Carnegie 
Steel  Co.  (1896)  173  Pa,  162,  38  Atl.  1102; 
Crawford  ▼.  Stewart  (1887;  Pa.)  6  Cent.  Rep. 
140,  8  Atl.  5;  Benn  v.  Null  (1884)  65  Iowa, 
407,  21  N.  W.  700;  Brady  ▼.  Norcroas  (1899) 
172  Mass.  831,  52  N.  E.  528. 

The  fact  that  he  did  not  fall  to  supply  a  suf- 
leient  amount  of  materials  for  the  preparation 
ef  the  Instrumentalities,  supposing  this  to  be 
the  limit  of  his  obligation,  is  referred  to  in  Kim- 
mer  v.  Weber  (1897)  151  N.  Y.  417,  45  N.  B. 
860;  McCone  v.  Gallagher  (1897)  16  App.  Dlv. 
272,  33  N.  Y.  Supp.  697 ;  Crawford  v.  Stewart 
1887;  Pa.)  6  Cent.  Rep.  140,  8  Atl.  5;  Kelley 
v.  Norcross  (1877)  121  Mass.  508;  Brady  v. 
Norcroas  (1899)  172  Mass.  331,  52  N.  E.  528; 
Donnelly  v.  Brown  (1887)  43  Hon,  470. 

In  Ross  v.  Walker  (1891)  139  Pa.  42,  21 
Atl.  157,  159,  the  court  said  :  "It  was  the  duty 
ot  Walker,  as  employer  or  principal,  to  provide 
the  men  employed  to  build  this  bridge  with  suit- 
able machinery  and  appliances;  to  furnish  ma- 
terials sufficient  in  quantity  and  suitable  In 
character ;  to  employ  men  who  were  reasonably 
competent  to  do  the  work  for  which  they  were 
wanted,  and  to  give  them  the  benefit  of  the 
services  of  a  reasonably  competent  foreman.  All 
this,  as  we  understand  the  evidence,  was  done. 
It  so,  the  employer  had  filled  the  measure  of  his 
legal  liability  to  his  workmen." 

In  its  positive  form  the  rule  has  been  enunci- 
ated In  various  ways.  The  following  subjoined 
statements  will  serve  as  sufficient  examples  of 
the  phraseology  employed : 

If  the  negligence  of  the  master  contributed  to. 
It  most  necessarily  have  been  an  Immediate 
cause  of,  the  accident,  and  it  is  no  defense  that 
another  was  likewise  guilty  of  wrong.  Grand 
Trunk  R.  Co.  v.  Cummings  (1882)  106  U.  S. 
700,  27  L.  ed.  266,  1  Sup.  Ct.  Rep.  498. 

Negligence  of  a  servant  does  not  excuse  the 
master  from  liability  to  a  coservant  for  an  in- 
jury which  would  not  have  happened  had  the 
master  performed  his  duty.  Coppings  v.  New 
lork  C.4H.B.B.  Co.  (1890)  122  N.  Y.  557, 
25  N.  E.  915,  Affirming  (1888)  48  Hun,  292 ; 
Cheeney  v.  Ocean  8.  8.  Co.  (1893)  92  Ga,  732, 
19  8.  E.  33. 

That  a  fellow  servant  may,  by  care  and  cau- 
tion, operate  a  defective  and  dangerous  machine 
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so  as  not  to  produce  an  Injury  to  others,  does 
not  exempt  the  master  from  his  liability  for 
an  omission  to  perform  the  duty  which  the 
law  imposes  upon  him  of  exercising  reasonable 
care  and  prudence  In  furnishing  safe  and  suit- 
able appliances  for  the  use  of  his  servants.  The 
rule  which  excuses  the  master  under  such  cir- 
cumstances presupposes  that  he  has  performed 
the  obligations  which  the  law  imposes  upon  htm, 
and  that  the  injury  occurs  through  the  negli- 
gence of  the  coemployee.  Strlngham  v.  Stew- 
art (1885)  100  N.  Y.  516,  8  N.  E.  575. 

Where  the  injury  to  the  servant  has  been  oc- 
casioned by  the  default  of  a  fellow  servant,  con- 
curring with  the  negligence  of  the  master,  the 
latter  Is  liable  as  though  he  only  were  at  fault. 
Norfolk  A  W.  R.  Co.  v.  Nuckols  (1895)  91  Va. 
193,  21  S.  E.  842. 

We  are  not  prepared  to  say  that  If  one  uses 
a  dangerous  instrumentality  without  the  safe- 
guards which  science  and  experience  suggest, 
or  the  positive  rules  of  law  require,  he  Is  not 
to  be  responsible  for  an  injury  resulting  from 
such  use,  because  the  negligence  of  one  of  his 
servants  may  have  contributed  to  the  result, 
or  because  the  vigilance  of  the  servant  might 
have  prevented  the  injury.  Cayzer  v.  Taylor 
(1857)  10  Gray,  274,  69  Am.  Dec.  817. 

Contributory  negligence  of  a  fellow  servant 
does  not  preclude  recovery  for  an  injury  to 
an  employee  of  which  the  proximate  cause  was 
the  failure  of  the  employer  to.  furnish  a  suitable 
appliance.  Atchison,  T.  A  S.  F.  R.  Co.  v.  Lan- 
nigan  (1895)  56  Kan.  109,  42  Pac  343. 

A  master  is  not  relieved  from  liability  for  in- 
Jury  to  a  servant  by  the  mere  fact  that  the  in- 
Jury  was  partly  caused  by  the  negligence  of  a 
fellow  servant,  if  it  clearly  appears  that  the  ac- 
cident would  not  have  happened  had  not  the 
master  himself  been  negligent.  Northern  P.  R. 
Co.  v.  Polrier  (1895)  15  C.  C.  A.  52,  29  U.  S. 
App.  583,  67  Fed.  881. 

A  master,  to  be  exempt  from  liability  to  a 
servant  for  negligence  of  fellow  servants,  must 
himself  have  been  free  from  negligence.  Balti- 
more A  O.  R.  Co.  v.  McKensle  (1885)  81  Va. 
71. 

Where  the  negligence  of  the  master  is  an  ef- 
ficient cause  of  the  servant's  injury,  It  is  not 
material  how  many  others  are  also  In  fault. 
McMahon  v.  Davidson  (1867)  12  Minn.  857,  Qli. 
232. 

The  rule  that  a  servant  takes  the  risk  of  the 
service,  including  the  negligence  of  the  coserv- 
ants,  presupposes  that  the  master  has  procured 
proper  servants  and  proper  machinery  for  the 
conduct  of  the  work ;  and  If  the  master  is  neg- 
ligent In  these  respects,  and  injury  results  to  a 
servant  from  such  neglect,  the  master  Is  liable, 
although  the  immediate  negligence  is  that  of 
the  fellow  servant.  Craig  v.  Chicago  A  A.  R. 
Co.   (1893)  54  Mo.  App.  523. 

The  general  principle  of  which  we  have  here 
a  special  application  is  that  "it  Is  no  defense 
in  an  action  for  a  negligent  injury  that  the 
negligence  of  a  third  person,  or  an  inevitable  ac- 
cident, or  an  Inanimate  thing,  contributed  to 
cause  the  injury  of  the  plaintiff,  if  the  negli- 
gence of  the  defendant  was  the  efficient  cause 
of  the  injury."  The  Joseph  B.  Thomas  (1897) 
81  Fed.  578.  In  this  case  it  was  expressly  de- 
cided that  the  rule  is  the  same  In  the  admiralty 
as  it  is  at  the  common  law.  Compare,  also,  the 
statement  that  "one  is  liable  for  an  injury 
caused  by  the  concurring  negligence  of  him- 
self and  another  to  the  same  extent  as  for  one 
caused  entirely  by  his  own  negligence."  St. 
Louis,  I.  M.  A  8.  R.  Co.  v.  Needham  (1895)  16 
C.  C.  A.  457,  32  U.  8.  App.  635,  69  Fed.  823. 

Wherever,  therefore,  the  evidence  suggests 
that  the  injury  may  have  been  caused  by  the 
negligence  of  the  master,  as  well  as  by  that  of 
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the  delinquent  coemployee,  the  proper  course 
is  to  submit  the  question  of  the  master's  liabil- 
ity to  the  jury  under  proper  instructions. 
Stringham  ▼.  Stewart  (1885)  100  N.  Y.  516,  8 
N.  E.  575,  Reversing  on  this  ground  (1882)  64 
How.  Pr.  5. 

In  Grand  Trunk  R,  Co.  v.  Cummlngs  (1882) 
106  U.  8.  700,  27  L.  ed.  266,  1  Sup.  Ct.  Rep. 
493,  an  Instruction  was  upheld  which  In  effect 
declared  that  If  the  negligence  of  the  defendant 
company  contributed  to — that  is  to  say,  had  a 
share  in  producing — the  injury,  the  company 
was  liable,  even  though  the  negligence  of  a 
fellow  servant  of  the  plaintiff  was  contributory 
also. 

It  is  error  to  refuse  an  Instruction  embodying 
the  principle  that  the  master  Is  liable  where  his 
own  negligence  contributed  to  the  Injury  of  the 
servant,  if  the  evidence  is  susceptible  of  the 
construction  that  there  was  concurrent  negli- 
gence. Maupin  v.  Texas  &  P.  R.  Co.  (1900) 
40  C.  C.  A.  284,  99  Fed.  49. 

When  It  Is  alleged  In  the  declaration  that 
the  plaintiff  was  injured  by  reason  of  a  de- 
fective switch,  and  one  of  the  defenses  was  that 
he  was  himself  In  fault  in  that  he  was  violating 
the  rules  of  the  company  by  running  at  higher 
speed  than  he  was  directed  to  when  passing  a 
switch,  it  Is  error  to  charge  the  jury  that  if 
this  Increased  speed  was  caused  by  the  fault  of 
other  employees  of  the  company,  they  should 
find  for  the  plaintiff.  Such  a  charge  puts  the 
case  wholly  on  the  question  as  to  who  was  at 
fault  for  the  speed  with  which  the  cars  ap- 
proached the  switch,  and,  leaving  out  of  view 
altogether  the  other  question,  whether  the  mas- 
ter was  at  fault  as  to  the  switch,  tells  the  jury 
to  find  for  the  plaintiff  If  the  increased  speed 
was  the  fault  of  other  employees  than  the  plain- 
tiff's husband.  Georgia  R.  &  Bkg.  Co.  v.  Oaks 
(1874)  52  Ga.  410. 

On  the  other  hand,  it  Is  not  error  to  refuse 
an  instruction  disregarding  the  rule  stated 
above,  where  the  facts  are  such  that  It  may  ren- 
der the  master  liable.  Union  Show  Case  Co.  v. 
Bllndauer  (1898)  75  111.  App.  358 ;  Internation- 
al &  G.  N.  R.  Co.  v.  Zapp  (1899 ;  Tex.  Civ.  App.) 
49  S.  W.  678;  Dodd  v.  Bell  (1897)  15  App. 
Dlv.  258,  44  N.  Y.  Supp.  198. 

Where  on  accident  is  partly  caused  by  the 
fact  that  an  appliance  was  defective,  and  part- 
ly by  the  negligence  of  the  plaintiff's  fellow 
servants,  an  Instruction  that  plaintiff  cannot 
recover  for  any  act  of  theirs  is  properly  refused. 
Ohio  &  M.  R.  Co.  v.  Stein  (1894)  140  Ind.  61, 
89  N.  B.  246;  Morrisey  v.  Hughes  (1893)  65 
Vt  553,  27  Atl.  205. 

An  instruction  to  the  effect  that  If  the  ex- 
cessive speed  of  the  train  contributed  to  cause 
an  accident  the  plaintiff  could  not  recover  is 
rightly  refused  where  the  essential  cause  of  the 
accident  was  a  defective  wheel.  Houston  k  T. 
C.  R.  Co.  v.  Kelly  (1806;  Tex.  Civ.  App.)  35 
S.  W.  878. 

Where  the  plaintiff  avers  that  he  was  injured 
through  the  negligence  of  railroad  receivers  In 
failing  to  maintain  a  safe  track,  and  adduces 
evidence  in  support  of  his  averment,  It  is  not 
error  to  refuse  an  Instruction  to  the  effect  that 
he  cannot  recover  "if  his  Injury  was  caused 
by  the  negligence  of  the  engineer."  The  word 
"solely"  should  be  inserted  before  "caused"  to 
make  such  a  charge  proper.  Missouri,  K.  &  T. 
R.  Co.  v.  Woods  (1894 ;  Tex.  Civ.  App.)  25  S. 
W.  741. 

There  is  no  error  in  a  charge  to  the  effect 
that  the  plaintiff,  a  fireman,  Is  entitled  to  re- 
cover for  Injuries  caused  by  the  derailment  of 
his  engine,  'if  one  of  the  proximate  causes  of 
the  accident,  without  which  it  would  not  have 
happened,"  was  the  unsafe  condition  of  a  wheel 
or  a  brake,  "notwithstanding  the  negligence  of 
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the  engineer  or  brakeman  may  have  contributed 
to  the  accident."  Such  a  charge  does  not 
amount  to  a  direction  to  find  for  the. plaintiff 
under  the  supposed  circumstances,  "although 
the  negligence  of  the  fellow  servants  may  have 
caused  the  Injury."  8t.  Louis  &  S.  F.  R.  Co. 
v.  McClain  (1891)  80  Tex.  85.  15  S.  W.  789. 

An  instruction  that  a  brakeman  Injured  while 
coupling  could  not  recover  if  his  injury  was 
caused  by  the  negligence  of  the  engineer,  and 
that  no  liability  attached  unless  the  "defendant 
alone  was  negligent,"  and  "Its  negligence  pro- 
duced the  injury,"  is  sufficiently  favorable  to 
the  defendant.  Wright  v.  Southern  P.  R.  Co. 
(1896)  14  Utah,  383,  46  Pac.  374. 

Any  complaint  Is  good  against  demurrer  if  tt 
alleges  facts  reasonably  susceptible  of  the  con- 
struction that  the  injury  was  caused  by  the  com- 
bined negligence  of  the  master  and  a  fellow  serv- 
ant. Young  v.  Shlckle,  H.  4  H.  Iron  Co.  (1890) 
103  Mo.  324,  15  8.  W.  771  (complaint  held  suf- 
ficient which  showed  that  a  platform  was  not 
protected  by  railing — that  a  fellow  servant  ran 
against  plaintiff  and  knocked  him  off). 

A  complaint  which  alleges,  in  substance,  that 
a  following  train  struck  and  splintered  the  car 
In  which  the  plaintiff,  a  brakeman,  was  trav- 
eling, and  that  such  car  was  Improperly  con- 
structed,— as  that  It  had  no  doors  or  windows 
at  the  end,  or  cupola  on  the  top,  through  which 
approaching  danger  could  be  seen, — Is  demur- 
rable, since  It  falls  to  show  In  what  way  the 
construction  of  the  car,  as  well  as  the  negligence 
of  the  servants  on  the  following  train,  was  an 
efficient  cause  of  the  Injury.  For  aught  that 
appears  from  the  averments,  such  an  accident 
might  have  happened  If 'the  company  had  fur- 
nished the  kind  of  car  suggested  by  the  plain- 
tiff. Luts  v.  Atlantic  &  P.  R,  Co.  (1892)  6  N. 
M.  496,  16  L.  R,  A.  819,  80  Pac.  912  (two 
judges  dissented). 

In  order  to  establish  a  right  to  recover  upon 
this  theory,  the  servant  must  show  that  the 
accident  would  not  have  occurred  unless  the 
master  had  been  negligent.  (Whit taker  v.  Dela- 
ware &  H.  Canal  Co.  [1888]  49  Hun,  400,  8 
N.  Y.  Supp.  576)  ;  and  the  jury  should  be  so 
Instructed.  McCabe  v.  Bralnard  (1897)  17 
App.  Dlv.  45,  44  N.  Y.  8upp.  964. 

Any  charge  the  effect  of  which  Is  to  Induce 
in  the  minds  of  the  jury  the  belief  that  if  the 
master  was  guilty  of  any  negligence  whatever 
he  Is  liable,  even  though  the  accident  would 
have  occurred  without  such  negligence,  Is  er- 
roneous. Hall  v.  Cooperstown  &  S.  V.  R,  Co. 
(1888)  49  Hun,  376,  3  N.  Y.  Supp.  584.  In 
this  case  the  court  sustained  an  exception  to  a 
charge  which  was  substantially  to  this  effect : 
That  If  the  jury  found  that  there  was  negligence 
on  the  part  of  the  delinquent  coservant,  and  also 
negligence  on  the  part  of  the  defendant,  then 
the  defendant  was  liable  for  the  reason  that  If 
the  Injury  was  the  result  partially  of  the  negli- 
gence of  a  coemployee,  and  partially  of  the  omis- 
sion of  the  defendant  in  not  taking  the  neces- 
sary or  proper  precautions  to  protect  the  serv- 
ant, then  the  negligence  of  the  coservant  would 
not  relieve  the  defendant. 

d.  Illustrative  cases  as  to  concurrent  negligence. 

The  cases  cited  below  In  which  the  principles 
explained  In  the  last  subdivision  were  applied, 
are  classified  under  headings  indicative  of  the 
nature  of  the  antecedent  breach  of  duty  by  the 
master.  The  character  of  the  fellow  servant's 
delinquency  Is  also  stated.  Where  nothing  Is 
said  expressly  as  to  the  result  of  the  decisions, 
it  Is  to  be  understood  that  the  servant  was  held 
to  be  entitled  to  recover. 
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2.  In  respect  to  on  order  or  other  official  act  of 
a  vice  principal  by  virtue  of  his  rank. 

Bee,  generally,  note  to  O'Neil  t.  Great  Northern 
R.  Go.  (1900 ;  Minn.)  51  L.  R.  A.  584,  as  to 
distinction  between  oiBclal  and  nonofflclalactsi 

Negligence  of  a  fellow  servant,  combined  with 
a  negligent  order  of  the  employer  to  produce  an 
Injury  to  an  employee,  will  not  relieve  the  em- 
ployer from  liability.  Lago  v.  Walsh  (1898)  98 
Wis.  848,  74  N.  W.  212;  Pittsburgh,  C.  A  St. 
L  B.  Co.  y.  Henderson  (1882)  37  Ohio  St. 
549  (by  special  order  of  the  superintendent, 
which  was  unreasonable,  a  construction  train 
was  allowed  to  stand  on-  the  track,  and,  through 
the  negligence  of  a  flagman  sent  to  give  warning 
of  the  approach  of  other  trains,  was  run  Into 
to  the  injury  of  a  trainman). 

A  conductor's  ordering  a  train  to  run  by  a 
station  where  a  section  foreman  Is  waiting  to 
give  information  of  a  defective  bridge,  after 
knowledge  that  there  are  disastrous  floods  and 
washouts  upon  the  road,  is  the  proximate  cause 
of  the  breaking  of  the  train  through  such  bridge, 
notwithstanding  the  engineer  falls  to  see  a 
danger  signal  near  the  bridge  and  himself  stop 
the  train  at  the  bridge,  where  the  engineer  may 
have  Inferred,  or  does  Infer,  that  the  conductor 
learned  there  was  no  more  danger  ahead,  and 
no  need  to  stop  and  Inquire.  Union  P.  R.  Co.  v. 
Callagnan  (1893)  6  C.  C.  A.  205,  12  U.  S.  App. 
541,  56  Fed.  988.  The  court  said :  "The  neg- 
ligence of  the  engineer  was  not  an  intervening 
cause  that  interrupted  or  turned  aside  the  nat- 
ural sequence  of  events,  or  prevented  the  nat- 
ural and  probable  effect  of  the  conductor's  neg- 
ligence. It  simply  failed  to  interpose  the  en- 
gineer's care  to  prevent  this  probable  result, 
and  left  the  natural  sequence  of  events  to  flow 
on  undisturbed  to  the  fatal  effect.  It  may  be 
true  that  if  the  engineer  had  obeyed  the  danger 
signal  on  the  track,  or  had  seen  the  damage  to 
the  bridge,  and  had  stopped  the  train,  the  ac- 
cident would  not  have  happened;  but  his  failure 
was  but  the  concurring  or  succeeding  negligence 
of  a  servant,  which  permitted  the  conductor's 
breach  of  duty  to  work  out  undisturbed  the 
disastrous  result  of  which  it  was  the  primary 
and  efficient  cause." 

A  special  finding  that  an  injury  was  caused 
by  the  carelessness  of  a  coemployee  in  assisting 
the  plaintiff  to  carry  out  an  order  Involving 
danger  will  not  justify  a  court  In  entering  judg- 
ment for  the  defendant  In  the  face  of  a  general 
verdict  for  the  plaintiff.  "It  Is  not  the  law  that 
if  a  master  wrongfully  puts  his  servant  in  dan- 
ger, to  co-operate  with  another  servant,  that 
the  carelessness  of  the  latter,  co-operating  with 
the  danger,  discharges  the  master  from  respon- 
sibility." Gall  v.  Beckstein  (1896)  66  111.  App. 
478. 

As  a  conductor  has  full  control  of  his  train, 
and  is  able  to  stop  it  if  the  engineer  under- 
takes to  run  past  a  certain  station  in  violation 
of  the  time-card  rules,  a  collision  which  re- 
sults from  such  negligence  is  deemed  to  be  in 
part  attributable  to  the  conductor's  breach  of 
duty.  Illinois  C.  R.  Co.  v.  Spence  (1893)  93 
Tenn.  173,  23  S.  W.  211. 

A  railroad  company  is  liable  for  an  injury  to 
an  engine  hostler  caused  by  the  negligence  of 
the  yard  master  In  sending  him  forward  with 
the  engine  on  a  track  upon  which  he  has  thrown 
some  box  cars  in  charge  of  a  brakeman,  although 
the  negligence  of  such  brakeman  In  bringing  the 
cars  too  close  to  a  switch  on  which  such  host- 
ler is  directed  to  take  his  engine  contributes  to 
the  injury.  Norfolk  A  W.  R.  Co.  v.  Phelps 
(1894)  90  Va.  665,  19  S.  E.  652. 

A  railroad  company  Is  not  liable  for  injuries 
sustained  by  a  brakeman  ordered  by  his  superior 
to  make  a  coupling.  If  the  accident  was  occa- 
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sloned  by  the  negligence  of  the  engineer  or  fire- 
man lu  falling  to  heed  signals ;  but  If  their  neg- 
ligence concurred  with  that  of  the  superior,  who 
had  promised  to  stop  the  car  in  time  to  avoid 
harm  to  the  brakeman,  then  the  company  is 
liable.     Louisiana  Extension  R.  Co.  v.  Carsten* 

(1898)  19  Tex.  Civ.  App.  190,  47  S.  W.  36. 
An  employee  ruptured  while  attempting  to 

support  one  end  of  a  switch  point  being  unloaded 
from  a  car  may  recover  therefor,  although  the 
negligence  of  fellow  servants  In  lifting  too 
quickly  contributed  thereto,  when  the  negligence 
of  the  foreman  (a  vice  principal  under  the  stat- 
ute), who  failed  to  give  assistance  as  he  had 
been  doing,  was  a  concurrent  cause  of  the  in- 
jury.    Missouri,   K.   A  T.    R.    Co.     v.     Han  nig 

(1899)  20  Tex.  Civ.  App.  649,  49  S.  W.  116. 
See  also  Augusta  v.  Owens   (1900)   111  Ga. 

464,  86  S.  B.  830  (superintendent  negligently 
ordered  plaintiff's  fellow  servant  to  do  certain 
work,  and  the  Injury  was  caused  immediately 
by  the  negligence  of  that  fellow  servant)  ;  David- 
son v.  Cornell  (1890)  31  N.  Y.  S.  R.  982,  10 
N.  T.  Supp.  521,  Reversed  In  (1892)  132  N.  Y. 
228,  80  N.  E.  573,  but  not  on  this  point  (unsafe 
method  of  constructing  scaffold  prescribed — 
work  negligently  carried  out  by  servants)  ;  Nor- 
rls  v.  Illinois  C.  R.  Co.  (1900)  88  111.  App.  614 
(negligent  order  of  a  vice  principal  co-operated 
with  a  nonofflclal  act — failure  to  put  out  a  sig- 
nal light  to  warn  Incoming  trains  that  track 
was  obstructed)  ;  Houston  A  T.  C.  R.  Co.  v. 
White  (1900)  23  Tex.  Civ.  App.  280,  56  S.  W. 
204  (foreman  of  switching  crew  a  vice  principal 
under  Texas  statute — signalled  to  pull  a  de- 
railed car  In  the  direction  of  plaintiff — negli- 
gence was  that  of  a  switchman) . 

2.  In  regard  to  the  nonperformance  of  a  statu- 
tory duty. 

The  following  extract  from  the  opinion  in 
Cayzer  v.  Taylor  (1857)  10  Gray,  274,  69  Am. 
Dec  817,  Is  self-explanatory:  "The  very  ob- 
ject and  purpose  of  a  safeguard  like  the  fusible 
plug  are  protection  against  the  occasional  care- 
lessness and  negligence  of  the  engineer.  It  Is 
Intended  to  be  in  some  degree  a  substitute  for 
his  vigilance — to  keep  watch  If  he  nods.  To 
say  that  the  master  should  not  be  responsible 
for  an  injury  which  would  not  have  happened 
had  a  safeguard  required  by  law  been  used,  be- 
cause the  engineer  was  negligent,  would  be  to 
say,  in  substance  and  effect,  that  he  should  not 
be  liable  at  all  for  an  injury  resulting  from 
the  failure  to  use  it."  See  also  Morris  v.  Stan- 
field  (1898)  81  111.  App.  264  (boy  employed  un- 
der the  statutory  age  was  pulled  by  a  fellow 
servant  Into  the  position  where  he  was  in- 
jured). 

8.  In  respect  to  a  defective  roadbed  on  railway 8. 

Franklin  v.  Winona  A  St.  P.  R.  Co.  (1887) 
37  Minn.  409,  34  N.  W.  898  (negligence  of  rail- 
way company  In  not  covering  an  open  culvert 
where  couplings  had  to  be  made  concurred  with 
negligence  of  conductor  In  requiring  coupling 
to  be  made  at  that  place)  ;  Gulf,  C.  &  S.  F.  R. 
Co.  v.  Pettis  (1888)  69  Tex.  689,  7  S.  W.  93 
(railroad  company  not  excused  for  Its  breach 
of  duty  in  allowing  rotten  ties  to  remain  In  Its 
track  by  the  fact  that  the  trackmen  were  negli- 
gent In  falling  to  notify  it  in  time  to  avert 
an  accident  from  the  defect.  It  seems  to  have 
been  assumed,  though  the  point  was  not  dis- 
cussed, that  the  company  had  constructive 
knowledge  of  the  defects)  ;  Missouri,  K.  A  T.  R. 
Co.  v.  Woods  (1894;  Tex.  Civ.  App.)  25  S.  W. 
741  (defective  roadbed— disregard  of  signals  by 
engineer)  ;  Houston  A  T.  C.  R.  Co.  v.  Kelly 
(1896  ;  Tex.  Civ.  App.)  35  S.  W.  878  (derailment 
due  to  defective  wheel  and  track  combined  with 
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(aft  running  of  train)  ;  Trinity  A  S.  R.  Co.  ▼. 
Brown  (1898;  Tex.  Civ.  App.)  46  S.  W.  926 
(sand  allowed  to  accumulate  on  the  track — 
train  run  at  a  reckless  rate  of  speed);  Clyde 
v.  Richmond  &  D.  B.  Co.  (1894)  59  Fed.  394 
(defective  rail — undue  speed  of  train)  ;  Smith 
t.  Memphis  &  L.  R.  Co.  (1883)  18  Fed.  304 
(similar  facts)  ;  Stetler  ▼.  Chicago  A  N.  W.  R. 
Co.  (1879)  46  Wis.  497,  1  N.  W.  112  (1880) 
49  Wis.  609,  6  N.  W.  303  (similar  facts)  ; 
Morrlsey  v.  Hughes  (1893)  65  Vt  553,  27 
Atl.  205  (blocking  of  rails  at  the  top  of 
an  incline  was  defective — truck  running  on 
those  rails  was  run  negligently). 

A  railroad  company  is  liable  for  injuries 
to  a  brakeman  while  performing  his  duty  of 
keeping  a  passenger  off  the  step,  by  being  struck 
by  a  train  upon  another  track  at  a  curve  where 
the  tracks  were  too  close  together  for  the  safe 
passage  of  trains,  although  the  engineer  of  one 
of  the  trains  was  negligent  in  undertaking  to 
pass  at  that  point.  Mulvaney  v.  Brooklyn  City 
B.  Co.  (1892)  1  Misc.  425,  21  N.  T.  Supp.  427. 

In  Torian  v.  Richmond  k  A.  R.  Co,  (1887)  84 
Va.  192,  4  S.  B.  339,  a  section  master  was  re- 
garded as  vice  principal  in  respect  to  the  re- 
pair of  the  track  and  as  a  mere  servant  in  re- 
spect to  signaling  trains  to  slacken  speed  where 
the  repairs  were  going  on.  This  Is  the  theory 
of  the  cases  as  explained  in  Norfolk  k  W.  R. 
Co.  v.  Nuckols  (1895)  91  Va.  195,  21  S.  B.  842. 

4.  In  respect  to  defective  switohes. 

St.  Louis,  I.  M.  k  8.  R.  Co.  v.  Needham  (1895) 
16  C.  C.  A.  457,  32  U.  8.  App.  635,  69  Fed.  823 
(injury  caused  by  neglect  of  a  railroad  company 
to  maintain  a  target  upon  a  switch  negligently 
left  open  by  fellow  servants)  ;  Bennett  v.  Long 
Island  B,  Co.  (1897)  21  App.  Div.  25,  47  N.  T. 
Supp.  258  (train  operated  at  excessive  speed 
was  run  Into  an  open  switch  not  provided  with 
a  target)  ;  Stucke  v.  Orleans  R.  Co.  (1898)  50 
La.  Ann.  188,  28  So.  342  (fellow  servant  al- 
lowed car  to  run  onto  siding  through  a  defective 
switch  and  hurt  a  car  repairer  who  had  not  re- 
ceived any  warning  as  to  the  risks  arising  from 
the  condition  of  the  switch)  ;  Georgia  R.  k  Bkg. 
Co.  v.  Oaks  (1874)  52  Ga.  410  (defective  switch 
— negligent  management  of  train)  ;  Chicago  k  A. 
R.  Co.  v.  House  (1898)  172  111.  601,  50  N.  B. 
151,  Affirming  (1896)  71  111.  App.  147  (switch 
not  provided  with  signal  light  was  left  open  by 
coservant,  and  run  Into  by  train  moving  at  an 
unlawful  rate  of  speed)  ;  Elllngson  v.  Chicago 
&  A.  R.  Co.  (1895)  60  Mo.  App.  679  (switch 
light  was  not  provided — negligence  of  brakeman 
in  misplacing  switch  and  signaling  for  train  to 
come  on  caused  collision)  ;  Monmouth  Mln.  k 
Mfg.  Co.  v.  Brllng  (1892)  45  111.  App.  411 
(brakeman  injured  by  the  want  of  a  lamp  on  a 
swltchstand — engineer  knew  of  defect,  but 
failed  to  impart  his  knowledge  to  the  plain- 
tiff). 

5.  In  respect  to  dangerous  objects  close  to  rail- 
way track*. 

Howe  ▼.  St.  Clair  (1894)  8  Tex.  Civ.  App. 
101,  27  S.  W.  800  (dangerous  objects  not  re- 
moved— train  negligently  operated)  ;  North  Chi- 
cago Street  R.  Co.  v.  Dudgeon  (1899)  83  111. 
App.  528,  Affirmed  in  (1900)  184  111.  477,  56 
N.  E.  796  (pile  of  stones  left  near  track — 
grlpman  started  car  before  plaintiff  had  got  a 
proper  footing  thereon). 

The  fact  that  a  track  walker  has  failed  to  do 
his  duty  In  giving  notice  of  a  possible  danger  to 
trains  from  the  falling  of  a  rock  near  the  track 
will  not  excuse  the  company  If  it  does  actually 
fall.  The  company  being  bound  to  remove  such 
a  danger,  a  breach  of  its  duty  in  this  respect 
Is  not  to  be  condoned  because  the  servant  de- 
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puted  to  look  out  for  the  danger  has  also  failed 
In  his  duty.  Bean  v.  Western  N.  C.  B.  Co. 
(1890)  107  N  C.  731,  12  S.  B.  600.  Compare 
last  case  cited  in  preceding  subdivision,  and 
Gulf,  C.  k  S.  F.  B.  Co.  v.  Pettis  (1888)  69  Tex. 
689,  7  S.  W.  93,  VIII.  d,  2,  supra. 

6.  In  respect  to  defective  bridges. 

Elmer  v.  Locke  (1883)  135  Mass.  575  (defect- 
ive trestle  gave  way  under  train  allowed  to  es- 
cape from  control)  ;  Carney  v.  Caraguet  B.  Co. 
(1890)  29  N.  B.  425  (roadmaater  ordering  train 
to  be  taken  over  a  defective  bridge). 

7.  In  respect  to  the  improper  making  up  of 

trains. 

Moon  ▼.  Bichmond  A  A.  R.  Co.  (1884)  78  Va. 
745,  40  Am.  Rep.  401  (train  run  at  undue 
speed).  This  is  the  theory  of  the  cases  as  ex- 
plained in  Norfolk  k  W.  B.  Co.  v.  Nuckols 
(1895)  91  Va.  195,  21  8.  E.  342.  But  the  mak- 
ing up  of  trains  Is,  by  moat  of  the  authorities, 
deemed  to  be  a  mere  detail  of  the  work.  See  V. 
o,  1,  supra. 

8.  In  respect  to  the  want  of  proper  lighting  of 

the  place  of  work. 

Inner  v.  St.  Louis  Brewing  Co.  (1897)  69  Mo. 
App.  17  (no  proper  arrangements  for  lighting 
a  passageway — the  result  being  that  the  plaintiff 
fell  through  a  trap  door  left  open  by  a  fellow 
servant,  which  he  might  have  discovered  but 
for  the  obscurity)  ;  Swift  k  Co.  v.  O'Neill  (1899) 
88  111.  App.  162,  Affirmed  (1900)  187  111.  837, 
58  N.  E.  416  (plaintiff  run  down  by  a  truck 
in  an  imperfectly  lighted  alley). 

9.  In  rasped  to  uncovered  machinery. 

Pullman's  Palace  Car  Co,  v.  Harkins  (1893) 
5  C.  C.  A.  326,  17  U.  8.  App.  22,  06  Fed.  932 
(fellow  servant  ordered  plaintiff  to  work  near 
an  unguarded  shaft). 

10.  In  respect  to  defective  scaffolds. 

Drommie  v.  Hogan  (1891)  153  Mass.  29,  26 
N.  E.  237  (dropping  of  stone  subjected  a  de- 
fective staging  to  an  increased  strain)  ;  Cole  v. 
Warren  Mfg.  Co.  (1899)  68  N.  J.  L.  626,  44 
Atl.  647  (coservant  lowered  himself  down  onto 
a  defective  scaffold,  which  gave  way)  ;  Ban- 
non  v.  Sanden  (1806)  68  111.  App.  164  (failure 
of  master  to  discover  defect  In  scaffold  con- 
curred with  negligence  of  fellow  servant  Id 
throwing  down  a  load  of  stones  on  it  in  such  a 
violent  manner  as  to  make  it  fall). 

11.  In  respect  to  other  abnormal  dangers  of  the 

place  of  work. 

Deweese  v.  Meramec  Iron  Mln.  Co.  (1895)  128 
Mo.  423,  31  S.  W.  110  (plaintiff  set  to  work  in 
a  place  where  stones  were  constantly  falling — 
fellow  servant  failed  to  keep  watch  fov  them) ; 
Hancock  v.  Keene  (1892)  5  Ind.  App.  408,  32 
N.  E.  329  (coemployee's  negligence  in  blasting 
caused  Injury  to  plaintiff  required  to  work  In 
an  unsafe  tunnel)  ;  Crowell  v.  Thomas  (1895) 
90  Hun,  193,  85  N.  Y.  Supp.  936  (explosion  oc- 
curred where  steam  was  Incautiously  let  into  a 
barrel  used  for  heating  water,  the  vent  of  which 
by  the  negligence  of  the  defendant's  manager 
had  been  left  plugged)  ;  Tetherton  v.  United 
8tates  Talc  Co.  (1899)  41  App.  Div.  618,  58 
N.  Y.  Supp.  55  (dangerous  pillar  brought  down 
in  a  mine  by  an  excessive  blast  put  In  by  a  co- 
servant)  ;  Lauter  v.  Duckworth  (1898)  19  Ind. 
App.  535,  48  N.  E.  864  (steam  negligently  ad- 
mitted into  defective  waste  pipe)  :  Bagley  ▼. 
Consolidated  Gas  Co.  (1895)  13  Misc.  6,  84 
N.  Y.  Supp.  187  (negligence  of  foremjn  allowed 
a  tank  to  move  unsteadily  while  it  no  being 
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hoisted,  the  consequence  being  that  It  dislodged 
tome  planks  from  a  scaffold  and  they  fell  on 
plaintiff — superincumbency  of  the  plank  held 
to  be  a  concurring  cause  of  the  accident) ; 
Pftepkm  v.  American  Glucose  Co.  (1805)  11  Misc. 
131,  31  N.  Y.  Supp.  1010  (defective  insulation 
of  electric  wires  caused  a  fire — fellow  servants 
were  negligent  in  falling  to  put  it  out). 

The  continued  flow  of  burning  oil,  which 
would  have  been  at  once  checked  except  for  the 
master's  negligent  failure  to  provide  the  usual 
facilities  for  cutting  off  the  supply,  Is  the  proxi- 
mate cause  which  will  render  him  liable  in  case 
of  injury  resulting  therefrom  to  a  servant,  al- 
though this  would  not  have  happened  If  a  fellow 
servant  had  not  also  been  negligent  in  falling 
to  cut  off  the  supply  by  the  use  of  the  less  ade- 
quate facilities  that  did  exist.  Pullman  Palace 
Car  Co.  v.  Laack  (1892)  143  111.  242,  18  L.  R. 
A.  215,  32  N.  B.  285. 

A  master  must  respond  in  damages  for  an 
injury  caused  by  a  heavy  object  which  was  al- 
lowed to  fall  on  the  plaintiff  by  a  coservant, 
where  the  plaintiff  was  set  at  work  in  a  place 
where  there  was  danger  of  the  fall  of  such 
objects.     The  MagdsJine   (1898)    91  Fed.   798. 

12.  In  respect  to  defective  railway  oar$. 

New  Jersey  k  N.  Y.  R.  Co.  ▼.  Yorag  (1892)  1 
C.  C.  A.  428,  1  U.  S.  App.  96,  49  Fed.  723,  Af- 
firming (18)11)  46  Fed.  160  (car  run  at  Improper 
speed  could  not  be  stopped  in  time  to  avoid  a 
collision  owing  to  its  brakes  being  defective)  ; 
Lilly  v.  New  York  C.  k  H.  R.  B.  Co.  (1887)  107 
N.  1.  566,  14  N.  B.  503  (coservants  negligently 
ran  cars  against  a  stationary  one  and  so  caused 
an  Injury  which  would  not  have  been  received 
If  the  stationary  car  had  not  moved  a  consid- 
erable distance  on  account  of  Its  brake  being 
defwtlvej  ;  St.  Louis  k  S.  F.  R.  Co.  v.  McClaln 
(1091)  80  Tex.  85,  15  S.  W.  789  (train  with  a 
defective  wheel  was  run  down  a  grade  too 
fast)  ;  Houston  &  T.  C.  R.  Co.  v.  Kelly  (1896; 
Tex.  Civ.  App.)  85  S.  W.  878  (car  with  defect- 
ive wheel  run  too  fast)  ;  Ransler  v.  Minneapolis 
k  St.  L.  R.  Co.  (1884)  32  Minn.  331,  20  N.  W. 
332  (use  of  defective  brake  by  brakeman  after 
•discovering  Its  condition  caused  a  collision  be- 
tween sections  of  train  which  had  separated  on 
•a  descending  grade)  ;  Holllngsworth  v.  Long  Is- 
land R.  Co.  (1895)  91  Hun,  641,  36  N.  Y.  Supp. 
1126  (car  with  defective  brake  negligently  man- 
aged) ;  Missouri,  K.  k  T.  R.  Co.  v.  Rains  (1897 ; 
Tex.  Civ.  App.)  40  S.  W.  635  (servants  negli- 
gently set  cars  with  defective  brakes  In  motion 
on  an  excessively  steep  grade)  ;  International 
i  6.  N.  B.  Co.  v.  Sipole  (1895 ;  Tex.  Civ.  App.) 
29  8.  W.  686  (injury  caused  partly  by  want  of 
handhold  and  partly  by  leaving  cars  so  close 
to  the  end  or  siding  as  to  be  dangerous  to  men 
on  trains  on  the  main  track)  ;  Southern  P.  R. 
•Co.  v.  Leash  (1893)  2  Tex.  Civ.  App.  68,  21  S. 
W.  563  (plaintiff  working  as  fireman  of  pile- 
driver  engine  was  thrown  off  by  a  Jolt  received 
from  a  moving  car,  because  there  was  nothing 
to  hold  onto  when  the  shock  came). 

Failure  to  furnish  suitable  appliances  for 
coupling  cars,  although  the  negligence  of  a 
fellow  servant  also  contributes  to  produce  the 
Injury.  Norfolk  k  W.  R.  Co.  v.  Ampey  (1896) 
93  Va.  108,  25  S.  B.  226  (injury  to  brakeman 
caused  both  by  defective  couplings  and  by  ex- 
cessive speed  with  which  cars  were  brought  to- 
■  either);  Gulf,  C.  k  S.  F.  R.  Co.  v.  KIsslah 
(1898)  86  Tex.  81,  28  S.  W.  678,  Reversing  4 
Tex.  Civ.  App.  362,  22  S.  W.  110,  26  S.  W.  242 
(defect  In  air  brakes  which  allowed  cars  to 
-start  on  a  grade  and  roll  against  the  car  which 
.plaintiff  was  repairing,  combined  with  negli- 
gence of  another  car  repairer  or  a  brakeman  In 
failing  to  secure  the  cars  by  hand  brakes); 
(Donohne  v.  Brooklyn  City  R.  Co.  (1891)  88  N. 
-54L.R.A. 


Y.  8.  R.  485,  14  N.  Y.  Supp.  639  (injury  caused 
to  coupler  partly  by  defective  buffers,  and  partly 
by  backing  of  engine  with  undue  speed) . 

An  employee  may  recover  for  injuries  sus- 
tained, notwithstanding  the  contributory  negli- 
gence of  a  coemployee,  if  the  negligence  of  the 
employer  contributed  to  the  Injury.  Interna- 
tional k  G.  N.  R.  Co.  v.  Bonats  (1898 ;  Tex.  Civ. 
App.)  48  S.  W.  767  (defective  couplings — engine 
negligently  backed)  ;  International  k  G.  N.  R. 
Co.  v.  Zapp  (1899;  Tex.  Civ.  App.)  49  S.  W. 
673  (defective  bumper  beam — cars  negligently 
managed)  ;  Bills  v.  New  York,  LE.&W.  R.  Co. 
(1884)  95  N.  Y.  546  (brakeman,  trying  to  escape 
from  an  Impending  rear  collision  with  a  follow- 
ing train,  might  have  succeeded  if  the  buffers 
between  his  own  and  the  next  preceding  car  had 
not  been  so  defective  as  to  allow  the  cars  to 
come  together  and  crush  him  when  the  collision 
occurred ;  case  held  to  be  for  Jury)  ;  McMahon 
v.  Hennlng  (1880)  1  McCrary.  516,  3  Fed.  353 
(cars  with  defective  bumpers  were  run  together 
with  dangerous  speed)  ;  Delude  v.  St.  Paul  City 
R.  Co.  (1893)  55  Minn.  63,  56  N.  W.  461  (sim- 
ilar facts)  ;  Chicago  k  N.  W.  R.  Co.  v.  Gilllson 
(1898)  173  III.  264,  50  N.  B.  657,  Affirming 
(1887)  72  111.  App.  207  (accident  caused  partly 
by  mismanagement  of  engineer  in  stopping  the 
forward  section  of  a  train  after  it  had  sepa- 
rated owing  to  defects  in  a  draw-bar)  ;  Galves- 
ton, H.  k  S.  A.  R.  Co.  v.  Sweeney  (1896)  14 
Tex.  Civ.  App.)  216,  86  S.  W.  800  (similar 
facts)  ;  Richmond  k  D.  R.  Co.  v.  George  (1891) 
88  Va.  223,  13  S.  B.  429  (coupling  was  defect- 
ive—engineer backed  without  a  signal)  ;  Terre 
Haute  k  I.  R.  Co.  v.  Mansberger  (1895)  12  C.  C. 
A.  574.  24  U.  S.  App.  551,  65  Fed.  196  (acci- 
dent due  partly  to  a  defective  coupling  pin,  and 
partly  to  the  negligence  of  an  engineer  in  back- 
ing cars  down  grade  too  rapidly)  ;  Towns  v. 
Vlcksburg,  S.  k  P.  R.  Co.  (1885)  37  La.  Ann. 
630  (use  of  cars  of  such  unequal  height  as  to 
render  their  buffers  useless  concurred  with  neg- 
ligence of  engineer  in  backing  cars  for  coupling, 
at  an  improper  speed)  ;  Browning  v.  Wabash 
Western  R.  Co.  (1894)  124  Mo.  55,  24  S.  W. 
781,  Affirmed  in  27  S.  W.  644  (vice  principal  al- 
lowed brake  staffs  to  be  removed,  and  left  cars 
heavily  loaded  near  the  top  of  a  heavy  grade — 
negligence  of  fellow  servant  consisted  in  not 
seeing  that  the  cars  were  all  coupled  before  back- 
ing the  engine  against  them,  and  In  throwing 
the  switch  so  that  they  ran  onto  the  main 
line). 

In  Louisville,  N.  A.  k  C.  R.  Co.  v.  Berkej 
(1894)  136  Ind.  181,  35  N.  B.  8,  it  was  laid 
down  that  the  negligence  of  a  .coemployee  In 
falling  to  Inspect  the  couplings  on  a  train  will 
not  relieve  a  railroad  company  from  liability 
for  the  death  of  a  brakeman  due  to  defective 
couplings,  whose  unfitness  was  known  to  the 
company,  or  could  have  been  known  with  rea- 
sonable diligence.  The  opinion  relies,  without 
any  clear  differentiation,  both  upon  the  doc- 
trine as  to  concurrent  negligence,  and  upon  the 
rule  that  the  employee  performing  the  duty  of 
Inspection  is  a  vice  principal. 

13.  In  respect  to  defective  locomotive*. 

Where  a  locomotive,  the  valves  of  which  have 
been  leaking  for  several  months,  to  the  knowl- 
edge both  of  the  company's  superintendent  and 
of  the  engineer,  is  left  unattended  by  the  lat- 
ter without  his  taking  certain  precautions  which 
would,  as  he  knew,  have  prevented  the  escape  of 
steam  into  the  cylinder,  the  company  is  liable 
for  Injuries  received  by  a  car  repairer  as  a  re- 
sult of  the  locomotive  being  set  in  motion  by 
such  an  escape  of  steam.  Cone  v.  Delaware,  L. 
k  W.  R.  Co.  (1880)  81  N.  Y.  206,  37  Am.  Rep. 
491,  Affirming  (1878)  15  Hun,  172. 
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Where  the  plaintiff,  while  cleaning  the  ash 
pan  of  an  engine,  was  injured  through  Its  sud- 
den starting  by  reason  of  a  leaking  throttle, 
the  mere  fact  that  the  accident  would  not  have 
happened  If  a  coservant  had  performed  his  duty 
of  blocking  the  wheels  will  not  prevent  a  re- 
covery. Atchison,  T.  4  8.  P.  B.  Co.  v.  Holt 
(1883)  29  Kan.  149.  See  also  San  Antonio  4  A. 
P.  R.  Co.  v.  Harding  (1896)  11  Tex.  Civ.  App. 
497,  38  S.  W.  873  (railroad  company  held  to 
be  liable  for  the  death  of  sa  engineer  caused 
In  part  by  its  negligence  in  falling  to  keep 
the  headlight  of  the  switch  engine  in  good  con- 
dition, so  that  its  position  on  the  track  might 
be  seen  from  an  approaching  train,  although  the 
yard  hands  may  have  been  negligent  in  letting 
it  stand  upon  the  track)  ;  Fowler  v.  Chicago  4 
N.  W.  B.  Co.  (1884)  61  Wis.  159,  21  N.  W.  40 
(accident  caused  partly  by  mismatched  coup- 
lings and  partly  by  negligence  of  engineer) ; 
Hough  v.  Texas  4  P.  B.  Co.  (1879)  100  U.  8. 
218,  25  L.  ed.  412  (negligence  of  railway  com- 
pany In  furnishing  defective  engine  concurred 
with  negligence  of  coservants  in  sending  it  out 
on  the  road)  ;  Ohio  4  M.  B.  Co.  v.  Stein  (1894) 
140  Ind.  61,  89  N.  B.  246  (collision  caused 
partly  by  defective  condition  of  an  engine  and 
partly  by  mismanagement  of  the  train)  ; 
Crutchfield  v.  Richmond  4  D.  B.  Co.  (1877)  76 
N.  C.  320  (negligence  of  master  In  having  a 
defective  engine  concurred  with  that  of  the  en- 
gineer In  using  it)  ;  Louisville  4  N.  B.  Co.  v. 
Kenley  (1893)  92  Tenn.  207,  21  8.  W.  826 
(cars  of  train  suddenly  Jammed  together  by  en- 
gineer without  warning  when  brakeman  was  in 
the  act  of  putting  his  foot  upon  a  defective 
foot-rest). 

The  liability  of  a  railway  company  should  be 
submitted  to  the  Jury  where  an  employee,  while 
engaged  In  the  performance  of  his  duties,  is  In- 
jured by  a  rear  collision,  partly  owing  to  the 
neglect  of  a  fellow  servant  to  place  a  tall  light 
on  the  cars,  and  partly  to  the  defective  condi- 
tion of  the  locomotive,  which  disturbed  the  time 
arrangements  and  rendered  the  shock  of  the  col- 
lision when  It  came  more  severe.  Chandler  v. 
Melbourne  4  H.  B.  B.  Co.  (1871)  2  Vict.  L.  Bep. 
71. 

•  14.  In  respect  to  defective  hand  care. 

Northern  P.  B.  Co.  v.  Charless  (1896)  162  U. 
8.  859,  40  L.  ed.  999,  16  Sup.  Ct.  Bep.  848,  Af- 
firming (1892)  2  C.  C.  A.  380,  7  U.  S.  App.  359, 

51  Fed.  562  (hand  car  with  defective  brake  run 
at  excessive  speed — liability  conceded,  arguendo, 
supposing  this  combination  of  facts  to  be  estab- 
lished) ;  Maupln  v.  Texas  4  P.  B.  Co.  (1900)  40 
C.  C.  A.  234,  09  Fed.  49  (same  facts)  ;  Inter- 
national 4  G.  N.  B.  Co.  v.  Williams  (1896;  Tex. 
Civ.  App.)  34  S.  W.  161,  (same  facts)  ;  Cowan  v. 
Chicago,  M.  4  St.  P.  B.  Co.  (1891)  80  Wis.  284, 
50  N.  W.  180  (section  foreman  was  negligent  in 
running  hand  car  with  a  defective  brake  past  a 
switch  after  hearing  warning  signals;. 

15.  In  regard  to  defective  machinery  of  other 

kinds. 

Dixon  v.  Pittsburg  4  G.  Lumber  Co.  (1900) 

52  La.  Ann.  1109,  27  So.  654 ;  Mexican  C.  B.  Co. 
v.  Murray  (1900)  42  C.  C.  A.  334,  102  Fed.  264 
(breaking  of  defective  hoisting  machinery  was 
followed  by  contributory  negligence  of  coserv- 
ant) ;  Anderson  v.  The  Ashebrooke  (1890)  44 
Fed.  124  (fellow  servants  continued  to  operate 
defective  tackling  with  knowledge  of  its  condi- 
tion) ;  Monmouth  Mln.  4  Mfg.  Co.  v.  Erling 
(1894)  148  111.  521,  86  N.  E.  117  (negligence  In 
operating  defective  machinery  for  the  proper  re- 
pair of  which  the  master  had  not  supplied 
proper  materials)  ;  Atchison,  T.  4  S.  F.  B.  Co. 
v.  Lannigan  (1995)  56  Kan.  109,  42  Pac.  343 
54  L.  R.  A. 


(brakeman  Injured  while  coupling,  partly  owing 
to  his  lantern  furnishing  Insufficient  light,  and 
partly  through  the  negligence  of  the  engineer 
in  bringing  the  cars  together  with  excessive 
speed)  ;  Myers  v.  Hudson  Iron  Co,  (1889)  ISO 
Mass.  125,  22  N.  B.  631  (engineer  negligent  in 
operating  hoisting  apparatus  of  which  brake  was) 
defective) ;  Craig  v.  Chicago  4  A.  B.  Co.  (1898) 
54  Mo.  App.  528  (assurance  of  safety  by  fellow 
servant,  machinery  being  Inadequate  for  work  to 
be  done)  ;  Strlngham  v.  Stewart  (1885)  100  N. 
T.  516,  8  N.  B.  575  (defective  elevator)  ;  Mc- 
Cabe  v.  Bralnard  (1897)  17  App.  Dlv.  45,  44  N. 
Y.  Supp.  964  (defect  In  step  of  wagon  negli- 
gently driven) ;  Auld  v.  Manhattan  L.  Ins.  Ox 
(1898)  84  App.  Dlv.  491,  54  N.  Y.  Supp.  222 
(dangerous  kind  of  door  In  elevator  cage  was) 
negligently  closed  by  operator  and  caught  plain- 
tiff); Larkln  v.  Washington  Mills  Co.  (1899)  45 
App.  Dlv.  6,  61  N.  Y.  Supp.  98  (Injury  partly 
caused  by  the  negligence  of  some  third  person 
In  moving  an  elevator,  and  partly  by  defects  In 
the  elevator  gate) ;  Strauss  v.  Haberman  Mfg. 
Co.  (1898)  25  App.  Dlv.  628,  48  N.  Y.  Supp. 
1116  (defective  part  of  press,  being  left  untied 
by  the  foreman,  fell  on  the  plaintiff)  ;  Kern  v. 
De  Castro  4  D.  Sugar  Bef.  Co.  (1889)  24  N.  Y. 
S.  B.  748,  5  N.  Y.  Supp.  548  (failure  to  equip 
elevator  with  proper  safety  appliances,  combined 
with  negligence  of  engineer  in  pushing  It  off 
when  It  had  caught)  ;  Missouri,  K.  4  T.  B.  Co. 
v.  Ferch  (1898)  18  Tex.  Civ.  App.  46,  44  S.  W. 
817  (pile  driver  not  properly  Inspected  was  op- 
erated with  a  leaky  valve)  ;  Williams  v.  New 
York,  L.  K.  4  W.  B.  Co.  (1892)  2  Misc.  30,  21 
N.  Y.  Supp.  259  (coservant  selected  a  defective 
tool  from  among  a  stock  which  comprised  a 
good  many  which  were  known  by  the  master  to 
be  defective)  ;  Kaiser  v.  Flaccus  (1890)  138  Pa. 
832,  22  Atl.  88  (shaft  ran  so  loosely  that  the 
belt  fell  off  and  struck  plaintiff — engineer  was 
also  negligent)  ;  Dodd  v.  Bell  (1897)  15  App. 
Dlv.  258,  44  N.  Y.  Supp.  198  (defendant  liable 
for  Injury  caused  by  defective  pulley  on  which 
belt  ran,  though  coemployee  may  have  been  neg- 
ligent In  ordering  plaintiff  to  work  where  such 
defect  exposed  him  to  danger)  ;  Sherman  v.  Me- 
nominee River  Lumber  Co.  (1888)  72  Wis.  122, 
1  L.  R.  A.  173,  39  N.  W.  365  (edger-saw  out  of 
repair — feeder  of  machine  careless  In  attempt- 
ing to  remove  the  plank  which  caused  the  In- 
Jury). 

16.  In  respect  to  the  employment  of  suitable 

servants. 

The  negligence  of  a  railway  company  In  put- 
ting the  delinquent  servant  fh  the  position  of  ex- 
tra man,  who  might  be  selected  by  the  conductor 
to  fill  a  vacancy,  and  not  the  negligence.  If  any, 
of  the  conductor  In  assigning  him  work.  Is  the 
primary  cause  of  an  accident  which  results  from 
his  unfitness.  Mann  v.  Delaware  4  H.  Canal 
Co.  (1883)  91  N.  Y.  495  (negligence  of  the  con- 
ductor said  to  be  secondary  and  co-operative 
merely).  See  also  Copplns  v.  New  York  C.  4  H. 
R.  R.  Co.  (1888)  48  Hun,  298  (derailment  due 
partly  to  switch  being  left  open  by  switchman 
known  to  be  careless  in  the  performance  of  his 
work,  and  partly  to  negligence  of  engineer). 

There  Is  also  considerable  authority  for  bring- 
ing within  the  scope  of  the  rule  under  discus- 
sion the  cases  in  which  the  negligence  shown  is 
that  of  the  incumbent  servant  himself.  Galves- 
ton, H.  4  S.  A.  R.  Co.  v.  Arlspe  (1891)  81  Tex. 
317,  17  S.  W.  47:  Handley  v.  Daly  Mln.  Co. 
(1897)  15  Utah,  176,  49  Pac.  295;  Craig  v.  Chi- 
cago 4  A.  R.  Co.  (1893)  54  Mo.  App.  523 ; 
O* Laugh! In  v.  New  York  C.  4  H.  R.  R.  Co. 
(1887)  27  N.  Y.  Week.  Dig.  109,  9  N.  Y.  S.  B. 
384  (Incompetent  engineer  selected  to  run  a  dis- 
abled engine  "wild-cat")  ;  Crew  v.  St.  Louis,  K. 
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4N.W.B.  Co.  (1884)  20  Fed.  87  (negligence  of 
master  as  regards  hiring  of  servants  and  fram- 
ing; of  roles  concurred  with  the  negligence  of 
servants  in  operating  train)  ;  Terrell  t.  Russell 
(1897)  16  Tex.  Civ.  App.  578,  42  8.  W.  129  (neg- 
ligent management  of  engine  by  Incompetent  en- 
gineer) ;  KUllen  y.  Hyde  (1894)  88  Fed.  172 
(Injury  caused  by  the  negligence  of  the  master 
In  putting  a  deck  hand  at  the  wheel  of  a  tug, 
the  consequence  being  that  his  negligence  caused 
a  collision). 

Logically  speaking,  this  Is  not  an  Impossible 
Tlew ;  but  it  seems  preferable  to  regard  such  an 
Infringement  of  duty  as  being  rather  the  sole 
efficient  cause  of  the  injury  in  the  same  sense  as 
similar  negligence  in  respect  to  the  provision 
and  maintenance  of  the  inanimate  agencies  of 
work.  This  is  the  theory  in  a  case  where  it 
was  held  that  a  brakeman  may  recover  for  in- 
juries caused  by  the  giving  way  of  a  defective 
brake  wheel,  the  result  being  that  he  was 
thrown  off  the  car,  where  the  fall  was  due  to 
the  oscillation  produced  by  the  sudden  applica- 
tion of  the  brake  while  the  train  was  being  run 
at  an  excessive  rate  of  speed,  by  an  engineer 
whom  the  company  could  have  known  to  be  reck- 
less and  of  intemperate  habits  if  It  had  insti- 
tuted proper  inquiries.  Illinois  C.  R.  Co.  v.  Jew- 
ell (1867)  46  111.  99,  92  Am.  Dec  240. 

17.  In  respect  to  the  failure  to  employ  an  ade- 
quate number  of  servants. 

The  negligence  of  an  engineer  in  starting  a 
train  at  the  station  where  It  Is  made  up  without 
seeing,  as  he  Is  required  by  the  rules  to  do,  that 
the  brakeman  assigned  to  it,  or  a  sufficient  num- 
ber, are  aboard,  will  not  absolve  the  company 
from  the  liability  predicated  upon  its  duty  to 
tec  that  the  train  does  not  start  with  an  Insuffi- 
cient crew.  Booth  v.  Boston  k  A.  R.  Co.  (1878) 
73  X.  Y.  38,  29  Am.  Rep.  97. 

The  fact  that  the  employee  who  threw  a  bale 
into  the  hold  of  a  ship  was  negligent  In  doing 
so  when  no  hatch  tender  was  there,  without 
himself  warning  those  in  the  hold,  will  not  de- 
feat the  plaintiff's  right  to  recover,  if  the  de- 
fendant was  negligent  in  falling  to  supply  a 
hatch  tender.  Cheeney  ▼.  Ocean  S.  S.  Co. 
(1893)  92  Ga.  732,  19  S.  B.  33.  See  also  Swift 
*Co.  v.  Rutkowskl  (1898)  82  111.  App.  108  (neg- 
ligence of  coservant  In  handling  machinery  con- 
curred with  negligence  In  falling  to  employ  a 
sufficient  number  of  servants)  ;  Craig  v.  Chicago 
k  A.  R.  Co.  (1893)  54  Mo.  App.  523  (assurance 
of  safety  by  fellow  servant,  where  there  were  an 
Insufficient  number  of  men)  ;  Sincere  v.  Union 
Compress  k  Warehouse  Co.  (1897;  Tex.  Civ. 
App.)  40  S.  W.  326  (insufficient  number  of  men 
furnished  to  handle  bales  of  cotton,  one  of 
whlrta  was  allowed  to  fall  on  plaintiff  while  It 
was  being  hoisted);  Wright  v.  Southern  P.  Co. 
(IbUfij  14  Utah,  383.  46  Pac.  374  (engineer  op- 
erating a  defective  engine,  upon  which,  though 
it  reqnired  an  unusual  amount  of  attention  to 
control  Its  movements,  the  company  had  placed 
no  fireman  who  could  observe  the  signals  of  a 
brakeman  engaged  In  coupling). 

18.  In  respect  to  a  defective  system. 

A  railway  employee's  right  of  action  for  In- 
juries caused  by  the  running  of  a  train  at  an  il- 
legal rate  of  speed  Is  not  defeated  because  he 
and  those  In  charge  of  the  train  were  fellow 
servants,  where  the  train  was  run  pursuant  to  a 
time  card  promulgated  by  the  company  employ- 
ing him.  Bluedorn  v.  Missouri  P.  R.  Co.  (1891) 
108  Mo.  439,  18  S.  W.  1103.  See  also  Warn  v. 
New  York  C.  k  H.  R.  R.  Co.  (1894)  80  Hun,  71, 
29  N.  Y.  Supp.  897 ;  Paulmler  v.  Erie  R.  Co. 
(1S70)  34  N.  J.  L.  151  (Injury  caused  partly  by 
arrangements  requiring  trains  to  be  run  fre- 
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quently  to  a  point  where  a  trestle  too  weak  to 
support  a  locomotive  began,  and  partly  by  the 
negligence  of  the  engineer  in  disobeying  orders 
not  to  take  his  engine  beyond  that  point)  ; 
Luebke  v.  Chicago,  M.  k  St.  P.  R.  Co.  (1883) 
59  Wis.  127,  48  Am.  Rep.  483,  17  N.  W.  870 
(want  of  proper  system  for  protection  of  car 
repairer,  concurring  with  negligence  of  foreman 
In  setting  plaintiff  to  work  without  seeing  that 
he  was  protected)  ;  Faren  v.  Sellers  (1887)  39 
La.  Ann.  1011,  3  So.  363  (negligence  of  coserv- 
ant in  carrying  out  a  faulty  method  of  taking 
down  a  building)  :  Pool  v.  Southern  P.  Co. 
(1899)  20  Utah,  210,  58  Pac.  326  (no  proper 
system  for  protecting  car  repairers — engineer 
negligently  backed  a  car  against  one  under  re- 
pair). 

19.  In  respect  to  teeing  that  regulation*  an 

duly  carried  out. 

The  master  is  liable  where  the  Injury  com- 
plained of  was  caused  partly  by  a  coservant's 
disregard  of  rules,  and  partly  by  the  negligence 
of  the  master  himself,  or  of  some  employee  for 
whose  omissions  of  duty  he  is  responsible. 
Louisville,  N.  A.  k  C.  R.  Co.  v.  Heck  (1898)  151 
Ind.  292,  50  N.  E.  088  (collision  due  partly  to 
the  train  despatched  neglect  of  rules  and 
partly  to  a  coservant's  disobedience  of  other 
rules).  See  also  Northern  P.  R.  Co.  v.  Poirier 
(1895)  15  C.  C.  A.  52,  29  U.  S.  App.  583,  67 
Fed.  881  (collision  caused  by  negligence  of  train 
despatcher  and  conductor  of  following  train)  ; 
Cincinnati,  N.  O.  k  T.  P.  R.  Co.  v.  Clark  (1893) 
6  C.  C.  A.  281,  16  U.  S.  App.  17,  57  Fed.  125 
(negligence  of  train  despatcher  in  moving  trains 
— negligence  of  engineer  and  conductor  In  run- 
ning train  too  fast)  ;  Cincinnati,  I.  St.  L.  k  C. 
R.  Co.  v.  Lang  (1889)  118  Ind.  579,  21  N.  B. 
317  (section  hand  killed  by  the  negligence  of 
those  In  charge  of  a  "wild"  train,  of  the  dan- 
ger of  meeting  which  he  had  not  been  notified 
In  any  way  when  he  received  the  special  order, 
under  which  he  was  traveling  on  a  hand  car 
along  tbe  track  when  he  met  the  train)  ;  Hunn 
v.  Michigan  C.  R.  Co.  (1889)  78  Mich.  513,  7  L. 
R.  A.  500,  44  N.  W.  502  (negligence  of  train 
despatcher  in  falling  to  hold  a  train  concurred 
with  that  of  trainmen  In  running  the  train  at 
undue  speed)  ;  Texas  &F.R.  Co.  v.  Eberheart 
(1897  ;  Tex.  Civ.  App.)  40  S.  W.  1060,  Affirmed 
In  (1897)  91  Tex.  321,  43  S.  W.  510  (negligence 
In  regard  to  the  enforcement  of  rales  with  re- 
gard to  the  protection  of  car  repairers  concurred 
with  negligence  of  fellow  servants  in  sending  a 
moving  car  on  the  repair  track). 

20.  In  respect  to  the  failure  to  notify  as  to  ab- 

normal dangers, 

A  superintendent  who  orders  a  trestle  work 
above  a  dock  to  be  torn  down  while  men  are  at 
work  under  It,  without  notifying  such  men  or 
their  foremen  that  it  is  to  be  done.  Is  guilty  of 
negligence  which  will  render  the  employer  liable 
for  injuries  to  one  of  such  workmen  from  the 
tearing  down  of  such  trestle,  notwithstanding 
the  concurrent  negligence  of  the  foreman. 
Northwestern  Fuel  Co.  v.  Dan  lei  son  (1803)  G  C. 
C.  A.  636,  12  U.  S.  App.  688,  57  Fed.  915. 

An  engineer  Injured  by  the  derailing  of  his 
train  caused  by  a  partly  open  switch  may  re- 
cover, notwithstanding  the  switch  was  unlocked 
either  by  a  trespasser  or  a  negligent  fellow  serv- 
ant, where  the  negligence  of  the  company  In 
opening  the  switch  for  use  after  it  had  been 
abandoned  for  a  long  time,  without  any  lights 
to  warn  the  engineer  of  its  presence  or  danger, 
was  a  concurrent  cause  of  the  accident.  Town 
v.  Michigan  C.  R.  Co.  (1890)  84  Mich.  214,  47 
N.  W.  665.  "It  is  contended,"  said  the  court, 
"that  the  plaintiff  cannot  recover  because  the 
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absence  of  the  lights  wai  not  the  proximate 
cause  of  the  accident;  that  If  the  switch  had 
been  locked  the  train  would  have  passed  safely 
by  as  It  was,  without  any  lights;  and  that  the 
opening  or  unlocking  of  the  switch  was  caused 
either  by  the  Intermeddling  of  some  stranger  or 
trespasser,  or  J>y  the  negligence  of  fellow  serv- 
ants of  the  plaintiff;  that  he  could  not  recover 
In  either  event.  But  I  do  not  so  understand  It. 
If  the  plaintiff's  theory  be  true,  the  lights 
would  have  prevented  any  accident  In  the  condi- 
tion In  which  the  switch  was,  as  they  would 
have  warned  the  plaintiff  In  time  to  avoid  the 
danger;  so  the  negligence  of  the  defendant  In 
opening  this  closed  switch  for  use,  without  any 
lights  to  warn  plaintiff  of  the  presence  of  the 
switch  or  Its  danger,  was  Just  as  much  the  prox- 
imate cause  of  the  injury  as  was  the  turning  of 
the  switch  rails.  And  it  certainly  was  a  con- 
current cause,  and  the  Injury  in  any  event,  un- 
der the  plaintiff's  theory  and  evidence,  was  oc- 
casioned partly  through  the  negligence  of  the 
defendant  as  to  the  switch  lights,  and  partly 
by  the  condition  of  the  switch  rails,  In  which 
case  the  defendant  would  be  liable."  See  also 
Jones  v.  Florence  Mln.  Co.  (1886)  66  Wis.  268, 
28  N.  W.  207  (failure  to  Instruct  miner  as  to 
dangers  of  underground  work  in  a  mine.  Care- 
lessness of  fellow  servants  In  blasting  Injured 
such  miner). 

Other  decisions  recognising  the  doctrine  are 
the  following:  Young  v.  New  Jersey  4  N.  Y. 
R.  Co.  (1891)  46  Fed.  160 ;  Fisk  v.  Central  P.  R, 
Co.  (1887)  72  Cal.  88,  13  Pac.  144;  Boyce  v. 
Fitzpatrick  (1881)  80  Ind.  526;  Griffin  v.  Bos- 
ton &  A.  R.  Co.  (1889)  148  Mass.  143,  1LR.A. 
G98,  19  N.  B.  166;  Hogue  v.  811  go  Furnace  Co. 
(1896)  62  Mo.  App.  491;  Flanlgan  v.  Guggen- 
heim Smelting  Co.  (1899)  63  N.  J.  L.  647,  44 
Atl.  762 ;  Ellis  v.  New  York,  L.  E.  &  W.  R.  Co. 
(1884)  95  N.  Y.  546 ;  Harvey  v.  New  York  C.  & 
H.  R.  R.  Co.  (1890)  32  N.  Y.  S.  R,  817,  10  N. 
Y.  Supp.  645 ;  Shields  v.  Robins  (1896)  3  App. 
Dlv.  582,  88  N.  Y.  Supp.  214 ;  Holllngsworth  v. 
Long  Island  R.  Co.  (1896)  91  Hun,  641,  36  N. 
Y.  Supp.  1126 ;  Gulf,  C.  &  S.  F.  R.  Co.  v.  John- 
son (1892)  83  Tex.  629,  19  S.  W.  151 ;  Gulf,  C. 
4  8.  F.  R.  Co.  v.  Warner  (1896 ;  Tex.  Civ.  App.) 
86  S.  W.  118. 

e.  Master**  liability  determined  with  referenoe 
to  the  question  whether  the  oo servant's  delin- 
quency did  or  did  not  break  the  chain  of  caus- 
ation. 

In  many  instances  where  facts  resembling 
those  presented  in  the  citations  under  the  pre- 
ceding subdivision  are  involved,  the  liability  of 
the  master  has  been  considered,  not  with  refer- 
ence to  the  question  whether  the  negligence  of 
the  master  or  his  representative  was  a  concur- 
rent or  co-operative  cause  of  the  Injury,  but 
with  reference  to  the  question  whether  the  fel- 
low servant's  negligence  was  or  was  not  an  In- 
tervening agency  In  such  a  sense  as  to  break  the 
chain  of  causation  between  the  negligence  of  the 
master  himself  and  the  injury.  The  decisions 
which  appear  to  have  been  rendered  from  this 
standpoint  are  collected  below. 

1.  No  break  in  the  chain  of  causation. 

If  there  is  no  break  In  the  chain  of  causation 
the  master  is  held  to  be  responsible.  Here  It  Is 
plainly  Immaterial  whether  we  refer  the  conclu- 
sion to  the  theory  of  concurrent  causes,  or  to 
the  theory  of  a  primary  cause  regarded  as  being 
legally  connected  with  the  injury  in  spite  of  a 
subsequent  act  of  negligence  on  the  part  of  a 
coscrvant. 

In  Kills  v.  New  York,  L.  E.  &  W.  R.  Co. 
(1884)  95  N.  Y.  546,  where  the  want  of  a  buffer 
en  used  an  Injury  to  a  brakeman  while  he  was 
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trying  to  escape  from  a  caboose  when  a  colli- 
sion was  Impending,  the  court,  In  holding  the 
dismissal  of  the  complaint  to  be  erroneous,  rea- 
soned thus :  "It  was  the  duty  of  the  defendant 
[a  railway  company]  to  provide  a  car  properly 
fitted,  not  only  with  running  apparatus,  as 
wheels,  stopping  apparatus,  as  a  brake,  but  with 
buffers  of  some  kind  to  protect  the  car  and  its 
servants  necessarily  or  lawfully  thereon  from 
the  effect  of  a  collision.  Ordinary  and  usual 
care  In  the  equipment  and  running  of  a  road  re- 
quires this  last  appliance,  or  some  equivalent 
contrivance,  as  much  as  It  does  either  of  the 
others.  There  was  in  effect  no  buffer,  nor  any- 
thing to  take  Its  place,  on  the  car  upon  which 
the  intestate  was  employed.  Upon  the  evidence 
It  may  be  said  that  Its  absence  was  the  proxi- 
mate cause  of  the  injury.  .  It  was  literally  the 
causa  oausans.  The  Immediate  effect  of  its  ab- 
sence was  to  put  the  car  in  such  condition  that 
in  case  of  collision  at  the  rear  Its  body  must  In- 
evitably be  impelled  against  the  preceding  car 
with  a  force  to  which  It  could  offer  no  resist- 
ance. The  death  of  the  decedent  was  therefore 
caused  by  the  omission  of  the  defendant  to  place 
buffers  where  they  belonged.  For  any  useful 
or  usual  purpose  the  ones  In  question  might  as 
well  have  been  placed  on  the  top  or  at  the  side 
of  the  car  as  where  they  were." 

The  causal  connection  between  the  negligence 
of  a  road  master  In  removing  the  brake  rods  of 
several  cars  and  leaving  them  heavily  loaded 
with  rails  upon  an  inclined  side  track  where 
they  are  liable  to  be  struck  by  other  cars  and  set 
In  motion  is  not  interrupted  by  the  act  of  a  con- 
ductor who,  desiring  to  avert  a  derailment  of 
the  cars,  opens  a  switch  and  allows  them  to  get 
on  the  main  line,  where  they  come  into  collision 
with  a  train.  Browning  v.  Wabash  Western  R. 
Co.  (1894)  124  Mo.  55,  24  S.  W.  781,  Affirmed 
in  27  S.  W.  644. 

In  an  action  by  a  railroad  brakeman  against 
the  company  for  injuries  from  coming  In  con- 
tact with  the  chain  of  a  derrick  allowed  to  swing 
across  the  track,  proof  that,  upon  the  completion 
of  the  derrick,  the  mechanic  who  constructed  It, 
and  whose  authority  or  relation  to  the  company 
Is  not  further  shown,  explained  to  the  station 
agent,  and  others  who  expected  to  use  it,  the 
manner  of  its  working  and  of  fastening  It  when 
not  in  use,  is  not  conclusive  that  the  derrick 
was  thereby  placed  by  the  company  In  the  care 
of  the  station  agent,  so  as  to  relieve  the  com- 
pany from  liability  on  the  ground  that  the  In- 
Jury  was  caused  by  the  negligence  of  a  fellow 
servant.  Gates  v.  Chicago,  M.  &  St  P.  R.  Co. 
(1892)  2  S.  D.  422,  50  N.  W.  907.  See  also  Fin- 
ley  v.  Richmond  &  D.  R.  Co.  (1893)  59  Fed.  419 
(defects  in  engine  brake  and  reversing  lever 
caused  injury  to  brakeman  while  coupling;  the 
engineer  might  have  controlled  the  movements 
of  his  engine  by  means  of  the  tender  brake,  but 
was  held  to  be  Justified  fcn  acting  on  the  assump-. 
tion  that  by  using  caution  he  might  make  the 
defective  appliances  work  properly). 

A  master  is  liable  for  an  Injury  sustained  by 
an  employee  because  of  the  Incompetence  of  a 
foreman,  who  negligently  directed  machinery  to 
be  set  in  motion,  although  the  accident  was  dne 
to  the  direct  act  of  a  workman  who  started  the 
machinery  In  obedience  to  the  foreman's  com- 
mand. O'Donnell  v.  American  Sugar  Ref.  Co. 
(1899)  41  App.  Dlv.  307,  58  N.  Y.  Supp.  640. 

The  act  of  an  engineer  (in  a  state  where  the 
railway  company  Is  responsible  for  his  negli- 
gence), who  left  an  engine  In  a  dangerous  posi- 
tion in  charge  of  an  inexperienced  fireman,  may 
Justifiably  be  found  by  a  Jury  to  be  the  proxi- 
mate cause,  both  of  an  act  of  the  fireman  in  put- 
ting the  engine  In  motion  and  of  an  Injury  to 
a  conductor  who*was  thrown  off  while  endeavor- 
ing to  stop  the  train.     Mexican  Nat.  R.  Co.  v. 
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Musette  (1893)  7  Tex.  Civ.  App.  169,  24  S.  W. 
520,  Affirmed  In  (1894)  86  Tex.  708,  24  L.  R.  A. 
642.  26  3.  W.  1075. 

Placing  heavy  iron  beams  near  an  open  hole 
In  the  fioor,  and  leaving  them  there  for  two  or 
three  days  in  such  a  position  that,  on  being 
pushed  by  a  person  desiring  to  pass,  one  of  them 
toppled  oyer  and  fell  into  the  hole,  is  such  evi- 
dence of  negligence  on  the  part  of  the  master 
as  will  sustain  a  verdict  in  favor  of  a  servant 
who  was  injured  by  the  falling  beam,  McCanley 
v.  Norcross  (1802)  155  Mass.  584,  80  N.  E.  464. 
The  court  said :  "If  the  beams  were  so  left  that 
one  of  them  would  be  liable,  as  a  natural  conse- 
quence, from  some  intervening  cause  or  agency, 
to  be  so  moved  that  It  might  fall  through  the 
floor,  the  fact  that  an  intervening  act  or  agency 
occurred  which  directly  produced  the  Injurious 
result  would  not  necessarily  exonerate  the  de- 
fendants from  responsibility.  Superintendence 
Is  necessary  in  order  to  guard  against  injuries 
from  such  Intervening  and  inadvertent  acts  of 
careless  persons  as  are  likely  to  happen  and 
ought  to  be  guarded  against.  The  question  is 
whether  the  moving  of  a  beam  was  so  likely  to 
occur  that  It  ought  to  have  been  provided 
against  by  the  superintendent.  It  might  be 
found  that  the  beams  were  negligently  left  near 
the  hole  In  the  floor,  where  they  were  likely  or 
liable  to  be  toppled  over  so  that  one  of  them 
might  fall  through  the  hole,  and  thus  injure 
someone  below,  and  that  this  was  the  proximate 
cause  of  the  plaintiff's  injury,  although  some 
careless  person  came  along  and  toppled  them 
over/* 

Where  a  switchman,  while  running  to  a 
switch,  was  run  over  by  cars  making  a  "flying 
switch"  on  a  dark  night,  and  the  evidence  is 
that  only  one  of  them  was  provided  with  a  brake 
in  good  working  order,  that  there  was  no  light 
on  the  front  car,  and  that  the  company  had 
promulgated  no  rules  regarding  "flying  switch- 
es,** the  inference  Is  that  the  company's  omis- 
sions of  duty  in  these  respects,  and  not  the  neg- 
ligence of  the  trainmen,  were  the  proximate 
cause  of  the  accident  Chicago  &  N.  W.  R.  Co. 
v.  Taylor  (1878)  69  111.  469  (holding  that  the 
doctrine  of  common  employment  was  not  appli- 
cable to  the  facts). 

Wtare  an  inexperienced  workman,  who  at- 
tempts, in  obedience  to  orders,  to  start  an  engine 
which  has  caught  upon  the  centre  by  prying  it  off 
with  an  iron  bar.  Is  injured  by  the  engine  start- 
ing quickly  under  great  pressure  of  steam,  catch- 
ing him  on  the  bar  and  throwing  him  Into  the 
gearing,  the  proximate  cause  of  the  Injury  is  his 
obedience  to  the  order  and  direction  of  such  per- 
son, and  not  the  action  of  another  workman  who 
bad  previously  opened  the  throttle  valve  so  as 
to  give  the  full  force  of  steam.  Gartslde  Coal 
Co.  V.  Turk  (1898)  147  111.  120,  85  N.  B.  467, 
Affirming  47  111.  App.  332. 

The  premature  loading  of  the  second  platform 
of  a  freight  elevator  under  the  direction  of  the 
master's  representative,  and  not  the  giving  of 
a  signal  by  some  coservant  to  start  the  elevator 
while  the  loading  was  in  progress,  is  the  prox- 
imate cause  of  an  injury  caused  by  the  dropping 
of  a  part  of  the  load  upon  a  workman  who  had 
been  set  to  repair  the  guides  of  the  elevator. 
Wells  v.  Bourdages  (1899)  88  111.  App.  473. 

The  act  of  the  superintendent  of  a  mill  In 
starting  machinery  while  an  employee  Is  engaged 
In  oiling  It  is  the  proximate  cause  of  the  Injury 
to  such  employee,  rather  than  the  starting  by 
another  employee  of  an  independent  portion  of 
the  machinery,  which  would  not  Interfere  with 
the  oiling.  Hughlett  v.  Ozark  Lumber  Co. 
(1898)  58  Mo.  App.  87. 

The  proximate  cause  of  an  Injury  sustained 
by  the  fall  of  a  beam  is  the  negligence  of  the 
foreman,  who  removed  the  props,  and  sent  the 
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injured  employee  Into  a  position  of  danger,  in- 
stead of  the  carelessness  of  a  fellow  servant, 
who  accidentally  stepped  on  the  beam  and 
caused  it  to  fall.  Kansas  City  Car  &  Foundry 
Co.  v.  Secrist  (1898)  59  Kan.  778,  Appx.,  54 
Pac.  6S8. 

The  fact  that  a  fireman  Jumps  from  an  engine 
In  order  to  avoid  the  effects  of  a  collision  which 
he  sees  to  be  Impending  with  an  obstruction  on 
the  track  does  not  break  the  chain  of  causation 
between  the  injury  and  the  negligence  to  which 
the  obstruction  was  due.  McGraw  v.  Texas  4 
P.  R.  Co.  (1898)  50  La.  Ann.  466,  23  So.  461. 

A  master  Is  not  relieved  from  responsibility 
by  the  mere  fact  that  a  coservant  knew  of  the 
abnormal  condition,  and  did  not  report  it.  Il- 
linois C.  R.  Co.  v.  Swisher  (1895)  61  111.  App. 
611;  Mexican  Nat.  R.  Co,  v.  Musette  (1894)  7 
Tex.  Civ.  App.  169,  24  S.  W.  520. 

Where,  merely  as  a  matter  of  evidence,  It  ap- 
pears that  the  subsequent  act  of  negligence  of 
the  coservant  on  which  the  master  relies  was 
not  committed,  there  Is,  of  course,  no  reason 
why  the  servant  should  not  be  allowed  to  re- 
cover. Perry  v.  Rlcketts  (1870)  56  111.  234 ; 
Louisville,  N.  A.  6  C.  R.  Co.  v.  Heck  (1898)  151 
Ind.  292,  50  N.  B.  988. 

2.  Chain   of   oawtotion   deemed   to   have   been 

Woken, 

The  general  principle  applied  in  another  class 
of  cases  is  that  the  fact  that  an  appliance  fur- 
nished by  an  employer  was  defective  will  not 
entitle  an  injured  employee  to  recover,  where 
the  injury  was  not  the  result  of  the  defect,  but 
of  the  negligence  of  a  coemployee  in  the  use  or 
handling  of  the  appliance.  Harvey  v.  New 
York  C.  &  H.  R.  R.  Co.  (1890)  57  Hun,  589,  10 
N.  Y.  Supp.  645. 

Or,  as  the  same  principle  may  also  be  formu- 
lated, a  servant  cannot  recover  on  the  theory 
that  the  appliances  were  defective,  if  the  direct 
promoting  cause  of  the  injury  was  the  negli- 
gence of  a  fellow  servant.  Trewatha  v.  Bu- 
chanan Gold  Min.  fc  Mill.  Co.  (1892)  96  Cal. 
495,  28  Pac.  751,  31  Pac.  561  (disapproving 
change). 

By  an  independent  wrongful  act  which  ope- 
rates so  as  to  break  the  chain  of  causation,  is 
meant  one  which  was  not  induced  by  the  act 
of  the  master,  or  one  which  did  not  so  operate 
on  the  conditions  created  by  the  master  as  to 
cause  them  to  produce  the  injury.  New  York, 
C.  &  St.  L.  R.  Co.  v.  Perrlguey  (1894)  188  Ind. 
414,  34  N.  B.  233,  87  N.  B.  976. 

A  negligent  act  of  a  master,  which  does  not 
cause  an  injury  to  a  servant,  or  concur  with  the 
wrongful  act  of  a  fellow  servant  as  a  cause  of 
the  injury,  cannot  be  coupled  with  such  wrong- 
ful act,  so  as  to  be  made  the  basis  of  a  recov- 
ery.   Ibid. 

From  a  logical  standpoint  this  principle  Is 
readily  susceptible  of  differentiation  from  the  one 
considered  in  the  last  two  subdlvislona  But  it 
will  be  observed  that  in  a  good  many  of  the 
cases  noted  in  the  ensuing  paragraphs,  where  It 
was  denied  that  the  master  was  responsible,  the 
circumstances  were  such  as  to  render  it  ex- 
tremely difficult  to  reconcile  them  with  those 
referred  to  in  the  last  subdivision.  The  courts. 
In  fact,  sometimes  seem  to  have  proceeded  on 
the  hypothesis  that  an  action  can  never  be  main- 
tained where  a  coservant's  dereliction  of  duty 
operates  upon,  and  renders  actively  mischie- 
vous, the  physical  conditions  previously  created 
by  the  master's  antecedent  breach  of  his  obli- 
gations. 

a.  Legal  cause  of  the  injury  held  not  to  be  an 
official  act  of  negligence  on  the  part  of  a  vice 
prioipal. 

The  manner  In  which  the  fellow  servants  of 
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a  laborer  engaged  in  construction  work  lifted 
the  rail  which  Injured  him,  and  not  the  order  of 
the  superintendent,  is  the  proximate  cauae  of 
the  injury,  although,  after  the  men  had  lifted 
the  rail,  and  had  carried  It  forward  to  a  car, 
and  while  there  holding  it,  awaiting  the  word 
of  command  to  lift  it  further  and  throw  it  on 
the  car,  the  superintendent  failed  to  give  the 
word  of  command  in  such  a  way  as  to  produce 
concert  of  action  in  the  men,  but,  on  the  con- 
trary, ordered  them  to  get  the  rail  on  the  car  in 
any  way  they  could,  and  hurried  the  men  and 
used  oaths,  whereby  they  became  confused  and 
failed  to  act  in  concert.  Coyne  v.  Union  P.  R. 
Co.  (1890)  133  U.  S.  870,  33  L.  ed.  661,  10  Sup. 
Ct.  Rep.  382. 

In  Northern  P.  R.  Co.  t.  Poirier  (1897)  167 
U.  S.  48,  42  L.  ed.  72,  17  Sup.  Ct.  Rep.  741,  Re- 
versing (1895)  15  C.  C.  A.  52,  29  U.  S.  App. 
588,  67  Fed.  881,  it  was  held  that  the  negligence 
of  a  conductor  of  a  "wild  train"  in  violating 
rules  regulating  the  running  of  trains,  and  not 
the  negligence  of  the  train  despatches  was  the 
proximate  cause  of  the  collision.  The  court 
considered  that  it  would  be  mere  conjecture  to 
deduce  from  the  fact  that  the  train  was  wild 
the  inference  that  the  conductor  was  acting  un- 
der the  control  of  the  train  despatches 

Where  a  train  despatcher  has  Issued  Instruc- 
tions as  to  the  operation  of  a  train,  which,  if 
they  had  been  observed  by  the  conductor  and 
engineer,  would  have  prevented  a  collision  with 
another  train,  the  employees  on  the  latter  train 
cannot  recover  damages  for  injuries  resulting 
from  disobedience  of  those  instructions.  Chi- 
cago, St.  L.  &  N.  O.  R.  Co.  v.  Doyle  (1883)  60 
Miss.  977. 

If  the  coemployees  of  a  conductor  killed  by 
the  collision  of  his  train  with  another,  In  con- 
sequence of  the  negligence  of  an  agent  of  the 
railway  company  for  whose  acta  it  must  answer, 
are  also  negligent,  no  action  will  He  against  the 
company  In  favor  of  his  representatives.  Chi- 
cago &  N.  W.  R.  Co.  v.  Snyder  (1886)  117  111. 
376,  7  N.  E.  604  'instruction  disapproved  which 
left  It  open  to  the  jury  to  infer  that  proof  of 
the  negligence  of  the  company's  agent,  and  the 
conductor's  freedom  from  negligence,  would 
alone  justify  a  verdict  against  the  company). 

The  negligence  of  an  engineer  In  responding 
to  a  yardmaster's  signal  to  back  some  cars, 
without  first  ascertaining  whether  a  switchman, 
who  had  just  undertaken  to  couple  two  of  the 
care  which  were  to  be  moved,  was  clear  of  the 
en  18,  breaks  the  causal  connection  between  the 
signal  and  an  Injury  received  by  the  switchman, 
by  his  being  crushed  between  the  cars  when  they 
came  together  a  second  time  upon  the  trains 
being  backed.  Chicago,  R.  I.  &  P.  R.  Co.  v. 
Touhy  (1887)  26  111.  App.  99. 

b.  Defects  in  structure*  or  other  dangers  of  the 

place  of  work. 

In  Allen  v.  New  Oas  Co.  (1876)  L.  R.  1  Exch. 
Div.  251,  45  L.  J.  Etch.  N.  S.  668,  34  L.  T.  N. 
S.  541,  a  company  had  on  Its  premises  gates 
which  were  safe  when  open  and  wedged  up,  but 
liable  to  fall  when  closed.  The  attention  of  the 
manager  bad  been  directed  to  the  unsafe  condi- 
tion of  the  gates,  and  orders  bad  been  given,  but 
not  carried  out,  to  remedy  this.  A  workman  In 
the  employ  of  the  company  passed  through  the 
gates  when  open,  but  on  his  return  one  of  them 
was  closed,  and  shortly  afterwards,  while  he 
was  working  near  the  gates,  they  fell  on  and  in- 
jured him.  There  was  no  evidence  to  show  how 
this  happened,  nor  any  evidence  that  the  mana- 
ger and  other  persons  employed  by  the  company 
were  Incompetent.  It  was  held  that  the  com- 
pany was  not  liable,  as  the  negligence,  If  any, 
which  caused  the  accident,  was  that  of  a  fellow 
workman.  "We  think,"  said  Huddles  ton,  B., 
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"that  the  mischief  In  this  case  arose  from  the 
conduct  of  the  plaintiff's  fellow  workman  as 
such,  and  not  from  the  defendant's  default 
[nor  from  the  default  of  any  manager  or  vies 
proprietor,  and  that,  therefore,  the  defendants 
are  not  liable].  The  gates  were  dangerous 
when  shut,  not  dangerous  when  against  the  wall 
and  wedged  up.  Now,  either  some  workmen,  as 
such,  moved  the  gates,  or  the  wind  did  so ;  and 
then  the  workmen  ought  to  have  replaced  them 
It  was  therefore  by  the  improper  moving  of  the 
gates  by  a  workman,  or  by  their  being  improp- 
erly left  open  by  the  workmen,  that  the  mischief 
happened."  The  case  Is  like  this, — there  is  an 
unsafe  ladder ;  It  Is  shut  up  and  not  used ;  a 
workman  takes  it  out  and  does  not  replace  It, 
and  then  another  workman  uses  it  and  li 
hurt.     The  master  would  not  be  liable. 

In  Collyer  v.  Pennsylvania  R.  Co.  (1886)  49 
N.  J.  L.  59,  6  Atl.  438,  where  the  plaintiff's 
claim  was  based  on  the  theory  that  a  heavy 
door  was  defectively  constructed,  the  court, 
without  discussing  the  question  of  concurrent 
negligence,  refused  to  allow  recovery  on  the 
ground  that  a  fellow  servant  was  negligent  In 
handling  the  door. 

The  negligence  of  an  employee  in  allowing  a 
large  hole  to  remain  under  the  track  of  a  rail- 
way, and  not  providing  any  light  for  It,  Is  not 
the  proximate  cause  of  an  injury  which  a  serv- 
ant receives  through  being  caught  In  the  hole 
while  coupling  cars  against  which  the  engineer 
has  pushed  back  his  locomotive  without  warn- 
ing. Robertson  v.  Linlithgow  OH  Co.  (1891) 
18  Ct.  Sess.  Cas.  4th  series,  1221. 

Even  on  the  assumption  that  an  unduly  rough 
roadbed  on  a  half -finished  railway  betokens  neg- 
ligence,— which  Is  denied, — the  company  is  not 
liable  for  an  Injury  to  one  of  Its  servants  em- 
ployed on  a  construction  train,  occasioned  by  the 
running  of  the  train  by  the. engineer  at  a  reck- 
less rate  of  speed.  Evansvllle  &  R.  R.  Co.  v 
Henderson  (1893)  134  Ind.  636,  33  N.  E.  1021. 

Where  a  log  is  thrown  off  a  car  by  an  exces- 
sive Jolting  upon  a  rough  roadbed,  and  the  cat 
is  consequently  derailed,  the  Inference,  from  evi- 
dence that  the  jolting  was  aggravated  by  aa 
undue  rate  of  speed,  is  that  the  negligence  of 
the  engineer  was  the  efficient  cause  of  the 
wreck ;  and  none  of  the  other  trainmen  can  re- 
cover for  Injuries  resulting  therefrom.  Conger 
v.  Flint  &  P.  M.  It.  Co.  (1891)  86  Mich.  76,  4S 
N.  W.  695. 

In  Sammon  v.  New  York  &  H.  R.  Co.  (1875) 
62  N.  Y.  251,  the  defendant  was  held  not  to  be 
liable  for  an  accident  which  occurred  owing  to 
the  fact  chat  an  ill-flttlng  pin  fell  out  of  the 
lever  of  a  switch  while  a  train  was  passing,  and 
allowed  two  cars  to  run  onto  wrong  tracks,  the 
court  holding  that,  as  the  switchman,  when  he 
found  that  the  lever  would  not  work  properly, 
had  neither  resorted  to  the  use  of  a  crowbar 
to  move  the  rails,  as  he  had  been  doing  before 
the  switch  was  put  in,  nor  held  the  lever  him- 
self, nor  signaled  the  train  to  stop,  nor  taken 
steps  to  have  the  hole  enlarged,  the  accident  was 
attributable  to  the  switchman's  negligence  alone. 

If  the  owner  of  a  mine  has  negligently  al- 
lowed fire-damp  to  accumulate,  and  it  is  Ignited 
by  a  servant  who  goes  Into  It  with  a  lighted 
lamp.  Instead  of  a  safety  lamp,  contrary  to  the 
owner's  orders,  and  another  servant  is  injured 
by  an  explosion,  the  latter  has  no  remedy 
against  the  owner.  Berns  v.  Gaston  Gas  Coal 
Co.  (1885)  27  W.  Va.  285,  55  Am.  Rep.  304. 

Where  an  employee  In  a  mine,  a  shaft  of 
which  was  divided  by  a  framework  of  posts  into 
two  departments,  one  of  which  was  provided 
with  a  ladder  for  the  use  of  the  employees,  was 
Injured  while  ascending  the  ladder,  by  a  tim- 
ber negligently  thrown  Into  the  shaft  by  a  fel- 
low employee,  the  mine  owner  is  not  liable*  a!- 
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though  the  partition  between  the  compartments 
■ay  hare  been  defectively  constructed,  or  insuf- 
ficient lna  other  particulars.  Kevern  t.  Provi- 
dence Gold  A  8ilver  Min.  Co.  (1886)  70  Cal. 
392,  11  Pac.  740. 

In  Hoffman  v.  Clough  (1889)  124  Pa,  005, 
17  Atl.  19,  the  defendant  asked  the  court  to 
Instruct  the  jury  "that,  if  they  believed  that 
some  coemployee  of  the  plaintiff,  without  the 
knowledge  of  the  defendant,  had  left  the  cover- 
ing off  the  well  and  In  a  dangerous  condition, 
and  the  plaintiff  fell  in,  the  defendant  has  not 
been  guilty  of  negligence,  and  therefore  the 
plaintiff  cannot  recover.'*  The  answer  of  the 
trial  judge  was  as  follows:  "I  decline  to  si- 
Arm  that  point,  because  I  can  easily  conceive 
that  while  an  employee  may  contribute  to  the 
Injury,  yet  if  there  is  negligence  in  the  de- 
fendant he  would  be  responsible."  The  court 
said :  "There  are  two  objections  to  this  answer. 
In  the  first  place,  when  taken  as  a  whole  it  is 
not  responsive  to  the  point*,  instead  of  declar- 
ing the  law  applicable  to  the  facts  assumed,  it 
dealt  with  other  facts  which  the  learned  judge 
regarded  as  conceivable,  but  which  were  not 
brought  to  his  attention,  and  which  were  Incon- 
sistent with  those  embodied  In  the  point.  In 
the  next  place,  If  regard  be  had  to  that  part  of 
the  answer  which  Is  responsive,  it  is  clearly 
wrong.  The  general  doctrine  that  an  employes 
cannot  look  to  his  employer  for  an  Injury  result- 
ing from  the  negligence  of  a  coemployee  la  well 
settled." 

c.  Defect*  in  machinery. 

Supposing  the  use  of  a  car  with  an  unusually 
short  draw-bar  to  be  negligence  on  the  part  of 
a  railway, — (which  is  denied), — a  brakeman 
who  Is  Injured  while  obeying  the  order  of  the 
conductor  to  detach  the  car  cannot  recover, 
since  the  order  Is  the  negligence  of  a  coservant 
and  the  proximate  cause  of  the  injury.  Whit- 
wam  v.  Wisconsin  *  M.  R.  Co.  (1883)  58  Wis. 
408,  17  N.  W.  124. 

A  defective  coupling  which  cause*  the  sepa- 
ration of  a  train  Is  not  the  proximate  cause  of 
an  Injury  afterwards  received  by  a  brakeman 
through  the  backing  of  the  forward  part  of  the 
train  upon  blm  while  he  Is  engaged  In  remedying 
the  defect.  Course  v.  New  York,  L.  B.  A  W.  R. 
Co.  (1888)  17  N.  Y.  8.  R.  715,  2  N.  Y.  Supp.  312. 

A  defective  condition  of  a  drawbar  on  a 
freight  car,  allowing  the  deadwoods  to  come  to- 
gether, will  not  render  a  railroad  company  liable 
to  a  switchman  whose  arm  Is  crushed  between 
the  deadwoods,  where  just  before  the  accident 
bis  arm  was  thrown  between  them  as  he  stum- 
bled upon  a  piece  of  coal  left  upon  the  track 
through  the  negligence  of  fellow  servants.  Cin- 
cinnati, N.  O.  A  T.  P.  R.  Co.  v.  Mealer  (1802) 
1  C.  C.  A.  G:<3,  6  U.  S.  App.  86,  50  Fed.  725. 

A  railroad  brakeman  cannot  recover  from  bis 
employer  on  the  ground  that  the  cars  he  was 
ordered  to  couple  were  of  unequal  height,  even 
if  ibe  use  of  such  cars  Is  negligence,  where  the 
proximate  cause  of  his  Injury  was  the  negli- 
gent movement  of  the  train  by  a  fellow  servant 
while  he  was  attempting  to  make  the  coupling. 
Norfolk  A  W.  R.  Co.  v.  Brown  (1895)  01  Va. 
668.  22  S.  fc.  496. 

A  railroad  company  is  not  liable  to  a  fireman 
for  Injuries  from  a  collision  of  trains  caused  by 
the  engineer's  disobedience  to  orders  as  to  the 
speed  at  which  a  station  should  be  approached, 
where,  although  one  of  the  brakes  was  out  of 
order,  the  evidence  was  that  the  train  could 
have  been  stopped  without  the  brakes  on  the 
cars  If  the  engineer  had  shut  off  steam  at  the 
point  nt  which  he  should  have  done.  Bull  v. 
Mobile  A  M.  R.  Co.  (1880)  07  Ala.  206. 

The  negligence  of  section  hands  in  placing  a 
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water  cask  on  the  front  end  of  a  hand  car  in 
such  a  position  that  a  jolt  due  to  the  car's  be- 
ing out  of  repair  throws  it  off,  in  consequence 
of  which  the  car  is  upset,  is  the  negligence  of 
fellow  servants,  and  not  of  the  section  boss, 
where  the  latter  gave  mere  general  direction  to 
prepare  to  return  to  the  section  house  with  the 
working  tools  and  water  cask.  The  want  of  re- 
pairs Is  not  the  efficient  cause  of  such  an  ac- 
cident, as  it  Is  due  to  the  intervention  of  a  new 
and  distinct  cause.  Rose  v.  Gulf,  C.  A  S.  F.  R. 
Co.  (1801;  Tex.)  17  S.  W.  789. 

On  the  ground  that  the  master  la  not  liable 
for  the  defective  condition  of  instrumentalities 
which  are  harmless  until  they  are  rendered  ac- 
tive for  mischief  by  the  Independent  wrongful  act 
of  a  coservant  of  the  Injured  person,  it  Is  held 
that  the  negligence  of  a  railway  company  In  not 
furnishing  proper  headlights  la  not  the  prox- 
imate cause  of  &  collision  caused  by  the  reckless- 
ness of  the  engineer  In  moving  the  train  from 
a  siding  out  onto  the  main  track,  in  violation  of 
direct  orders.  New  York,  C.  A  St.  L.  R.  Co.  ▼. 
Perrlguey  (1694)  138  Ind.  414,  84  N.  B.  288,  87 
N.  E.  976.  The  court  said :  "The  movement  of 
the  train  under  the  management  of  Ferris  [the 
engineer!  was  the  Independent  wrongful  act  of 
a  responsible  person.  Such  act  of  Ferris  was 
not  induced  by  the  act  of  the  appellant,  nor  did 
the  act  of  Ferris  so  operate  on  the  act  of  the 
appellant  as  to  cause  appellant's  act  to  produce 
the  injury.  If  It  had  so  operated,  according  to 
the  authority  we  have  cited,  responsibility  would 
not  attach  to  the  appellant's  act.  The  absence 
of  the  headlight  was  not  the  cause  of  the  Injury. 
Such  absence  was  but  an  incident  to  the  ap- 
pellee's failure  to  avert  the  collision." 

Where  the  cause  of  a  workman's  Injury  is  the 
carelessness  of  the  engineer  in  running  certain 
machinery  after  a  break  which  makes  it  danger- 
ous, the  workman  has  no  cause  of  action  against 
the  common  employer  of  both.  Philadelphia 
Iron  A  Steel  Co.  v.  Davis  (1886)  111  Pa.  597, 
56  Am.  Rep.  805,  4  Atl.  513. 

Where  an  engineer  hoisted  a  bucket  with 
plaintiff  in  it  from  a  shaft  with  such  speed  as  to 
throw  it  against  the  sheave,  the  court  said  that 
this  was  negligence  irrespective  of  whether  the 
bucket  contained  a  man  or  not,  and  that  it  was 
therefore  immaterial  that  the  machinery  for 
passing  hoisting  signals  from  the  miners  to  the 
engineer  was  out  of  order  and  failed  to  work. 
Trewatha  v.  Buchanan  Gold  Min.  A  Mill.  Co. 
(1892)  96  Cal.  495,  28  Pac.  571,  31  Pac.  561. 

If  an  employee  continues  to  use  machinery 
after  he  knows  it  is  unsafe,  the  master  Is  re- 
lieved from  responsibility  for  damages  result- 
ing to  his  fellow  employees  therefrom.  Phila- 
delphia Iron  A  Steel  Co.  v.  Davis  (1886)  111  Pa. 
G97,  56  Am.  Rep.  305,  4  Atl.  513. 

Where  a  foreman  of  a  stevedore,  having  full 
charge  of  the  loading  and  unloading  of  a  vessel, 
called  the  attention  of  the  mate  of  the  ship  to 
the  unsafe  character  of  a  sling  furnished  by  the 
vessel,  and  used  In  lowering  cotton,  the  fact  that 
the  man  at  the  gangway,  whose  duty  it  was  to 
warn  the  men  below  when  the  cotton  was  on  its 
way,  failed  to  do  so,  Is  not,  in  admiralty,  mat- 
ter in  discharge  of  the  liability  of  the  vessel, 
but  only  In  mitigation  of  damages.  The  Phoenix 
(1888)  34  Fed.  760. 

d.  Unfitness  of  the  delinquent  coservant. 

A  coupler  run  over  by  cars  which  are  being 
switched  onto  a  siding  cannot  recover  on  the 
ground  of  the  Incompetency  of  his  foreman 
where  the  evidence  shows  that  the  proximate 
cause  of  the  injury  was  the  carelessness  of  a  fel- 
low servant  In  prematurely  rutting  them  off. 
Central  It.  Co.  v.  Keegan  (1897)  27  C.  C.  A. 
105,  51  U.  S.  App.  4S9,  82  Fed.  174. 
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An  employer  cannot  be  held  liable  for  an  In- 
jury to  a  servant,  on  the  ground  that  It  was  dne 
to  the  Incompetency  of  a  fellow  servant,  where 
the  failure  of  such  servant  to  start  machinery 
Is  alleged  to  be  the  cause  of  the  injury,  and  the 
evidence  is  that  the  foreman  started  It,  and  the 
servant  was  subsequently  Injured  by  having  his 
arm  caught  in  certain  cog-wheels.  McOuerty  v. 
Hale  (1894)  161  Mass.  51,  36  N.  B.  682. 

The  negligence  of  a  conductor  in  starting  his 
train  in  violation  of  a  rule  requiring  him  to 
await  orders  at  a  station,  and  not  his  sickness, 
la  the  proximate  cause  of  a  collision  which  re- 
sults from  the  starting  of  the  train.  Johnston 
v.  Pittsburgh  a  W.  R.  Co.  (1886)  114  Pa.  443, 
7  Atl.  184. 

A  conductor's  ignorance  of  the  section  of  the 
road  over  which  he  was  taking  a  train  is  not 
shown  to  have  had  any  legal  connection  with  an 
injury  received  by  his  fireman  in  a  collision  with 
cars  which  escaped  from  a  siding,  where  the  evi- 
dence is  that  they  would  not  have  done  this  if  a 
fellow  servant  of  the  plaintiff  had  not  violated 
a  rule  of  the  company  in  leaving  them  on  the 
siding  without  setting  the  brakes.  Cooper  v. 
New  York,  O.  4  W.  R.  Co.  (1898)  25  App.  Dlv. 
383,  49  N.  Y.  Supp.  481. 

Upon  familiar  principles,  It  is  also  clear  that 
the  master's  knowledge  of  the  incompetency  of 
the  culpable  servant  is  immaterial  where  the  ef- 
ficient cause  of  the  Injury  Is  the  negligence  of 
the  plaintiff  himself  In  voluntarily  and  know- 
ingly exposing  himself  to  the  dangers  created 
by  the  act  of  the  incompetent  servant.  Sheets 
v.  Chicago  &  I.  Coal  R.  Co.  (1894)  139  Ind.  682, 
39  N.  E.  154.  where  a  brakeman  was  killed  in 
coupling  cars  which  he  knew  to  be  moving  at  a 
dangerous  rate  of  speed,  and  it  was  held  that  the 
master  was  not  liable  although  he  knew  that 
the  engineer  was  unfit  for  his  position. 

e.  Inadequate  number  of  servants. 

The  Insufficiency  of  the  number  of  men  on  a 
train  will  not  render  a  railway  company  liable, 
where  a  brakeman  is  injured  through  the  care- 
lessness of  another  brakeman.  Hayes  v.  West- 
ern R.  Corp.  (1849)  3  Cush.  270. 

In  Harvey  v.  New  York  C.  &  H.  R.  R.  Co. 
(1882)  88  N.  Y.  481,  the  court  thus  replied  to 
the  contention  that  the  neglect  of  the  delinquent 
servant  was  to  be  attributed  to  the  multifarious 
and  conflicting  duties  imposed  upon  him  by  the 
defendant :  "This  assumption  Is  completely  over- 
thrown by  his  own  evidence,  for  he  testifies 
that  he  left  the  switch  and  went  to  the  tele- 


graph office,  sat  down  on  a  box,  and  was  sitting? 
there  engaged  In  a  conversation  with  the  opera- 
tor, when  the  train  on  which  the  deceased  was  a 
fireman  passed  him.  This  proves  that  hist 
failure  to  close  the  switch  cannot  be  attributed 
to  the  fact  that,  at  this  Instant  of  time,  he 
was  called  to  the  discharge  of  some  other  and 
conflicting  duty.  Having  sufficient  time  to- 
proper  I  y  adjust  the  switch,  and  knowing  well 
how  to  operate  it,  he  went  away  leaving  it  open." 

That  the  failure  of  a  railway  company  to* 
have  the  usual  number  of  brakemen  on  a  train 
at  the  time  plaintiff  was  injured  while  making  a 
coupling,  because  a  wagon  was  left  too  near  the- 
track,  was  the  proximate  cause  of  the  injury, 
cannot  be  predicated  of  a  case  where  it  was  In 
full  view  of  the  fireman,  and  he  might,  if  he  had 
chosen,  have  warned  the  plaintiff.  Connors  v. 
Elmlra,  C.  &  N.  R.  Co.  (1895)  92  Hun,  339,  36 
N.  Y.  Supp.  926. 

A  collision  which  would  have  been  avoided  If 
a  conductor  had  been  sent  with  the  train  will 
not  render  the  company  liable  to  a  servant  in- 
jured  by  the  collision,  where  the  Immediate- 
cause  of  the  accident  was  the  fact  that  the  en- 
gineer attempted  to  run  to  a  certain  station 
contrary  to  instructions.  Gulf,  C.  6  S.  F.  R. 
Co  v.  Compton  (1890)  75  Tex.  667,  13  S.  W. 
067. 

f.  Defective  regulation*. 

The  failure  of  a  railroad  company  to  provide,. 
In  addition  to  the  usual  night  signal  of  waving; 
a  lantern,  a  system  of  oral  orders  for  starting 
trains,  cannot  be  made  aground  of  action  where 
the  evidence  is  that  such  an  order  was  In  fact 
given,  and  was  not  understood  by  the  negligent 
servant.  Feaslee  v.  Fltchburg  R,  Co.  (1890> 
152  Mass.  155,  25  N.  E.  71. 

The  death  of  a  brakeman  and  baggage  master 
by  collision  was  caused  by  the  negligence  of  the- 
engineer,  and  not  by  an  unsafe  schedule  or  de- 
fective rules,  where  the  engineer  of  the  colliding 
train  received  an  order  to  run  two  hours  late* 
but  the  schedule  of  the  train  struck  would  Inter- 
fere with  such  order,  and  the  general  rule  re- 
quires following  trains  to  run  ten  minutes  be- 
hind the  time  of  the  train  followed.  The  con- 
sideration relied  upon  was  that  It  was  the  duty 
of  the  trainmen  of  the  colliding  train  to  look 
out  for  the  train  In  advance,  although  there  was 
no  special  order.  Eennelty  v.  Baltimore  &  O. 
R.  Co.  (1895)  166  Pa.  60,  80  Atl.  1014. 
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Thomas  S.  GRIFFITH  and  Wife,  Respts., 

v. 
F.  J.  HOLMAN,  Appt. 

(23  Wash.  347.) 

1.  A  private  individual  cannot  abate  a 
public  nnliance  consisting  of  a  fence 
across  a  navigable  stream,  unless  he  has  some 
special    Interest    In    the   abatement   different 


from  and  greater  than  the  Interest  of  the  com- 
munity. 

X.  A  stream  40  feet  wide  and  4  feef 
deep  at  high  water  lasting  about  three- 
months  of  the  year,  and  at  other  times  from 
6  Inches  to  2  feet  deep,  and  which  has  never 
been  used  for  purposes  of  navigation  except 
by  rowboats  to  a  limited  extent  for  pleasure*, 
is  not  a  navigable  stream. 

3.  The  right  of  Ashing?  In  fresh  water  non- 
navigable  streams  la  In  the  riparian  owners. 


Note. — For  earlier  cases  In  this  series  as  to 
right  to  private  remedy  for  public*  nuisance  or 
Injury,  see  South  Carolina  S.  B.  Co.  v.  South 
Carolina  R.  Co.  (S.  C.)  4  L.  R.  A.  209,  and 
note;  Swanson  v.  Mississippi  k  R.  River  Boom 
Co.  (Minn.)  7  L.  R.  A.  673,  and  note;  Wylle  v. 
El  wood  (111.)  9  L.  R.  A.  726;  Kuehn  v.  Mil- 
waukee (Wis.)  18  L.  R.  A.  553;  Jacksonville, 
64  L.  R.  A. 


T.  «  K.  W.  R.  Co.  v.  Thompson  (Fla.)  26  L.  R. 
A.  410;  Farmers'  Co-Operatlve  Mfg.  Co.  v.  Al- 
bemarle &  R.  R.  Co.  (N.  C.)  29  L.  R.  A.  700; 
South  Carolina  S.  B.  Co.  v.  Wilmington,  C.  ft  A. 
R.  Co.  (S.  C.)  38  L.  R.  A.  541 ;  Mahler  v.  Brum* 
der  (Wis.)  31  L.  R.  A.  695;  Miller  v.  Hare  (W. 
Va.)  39  L.  K.  A.  491;  and  Blagen  v.  Smltb 
(Or.)  44  L.  R.  A.  522. 


1900. 


Griffith  v.  Holman. 
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4.    Tno  owner  of  the  land  on  both  sides 

of  a  non-navigable  stream  has  a  right   to 
maintain  a  fence  across  It. 

(December  3,  1900.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  Spokane 
County  in  favor  of  plaintiffs  in  an  action 
brought  to  recover  damages  for  an  alleged 
trespass  by  defendant  on  plaintiffs'  prop- 
erty, cutting  a  fence,  and  taking  fish  from 
a  stream  thereon.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  K.  It.  Edmlston,  for  appellant: 

The  facts  are  sufficient  to  show  that  the 
river  in  question  is  a  navigable  stream. 

Haines  v.  Ball,  17  Or.  165,  3L.R.A.  609, 
20  Pac  831;  Nutter  v.  Gallagher,  19  Or. 
375,  24  Pac.  250;  Thunder  Bay  River  Boom. 
Co.  v.  Speechly,  31  Mich.  336,  18  Am.  Rep. 
184;  Morgan  v.  King,  35  N.  Y.  454,  91  Am. 
Dec  58 ;  Diedrich  v.  Northwestern  Union  R. 
Co.  42  Wis.  248,  24  Am.  Rep..  399;  East 
Hoquiam  Boom  d  Logging  Co.  v.  Neeson,  20 
Wash.  142,  54  Pac  1001 ;  Carl  v.  West  Aber- 
deen Land  d  Improv.  Co.  13  Wash.  616,  43 
Pac  890;  Gould,  Waters,  fi$  42,  107-110. 

If  the  stream  in  question  is  a  navigable 
stream  the  respondents  had  no  right  to  put 
a  fence  of  any  kind  across  it,  because  the 
public  at  all  times  have  a  right  to  use  it 
for  all  purposes  for  which  nature  made  it 
applicable,  and  among  those  is  the  right  to 
pass  up  and  down  said  stream  in  a  rowboat. 

Bal linger,  Anno.  Codes  &  Statutes,  §  7303. 

Appellant  was  not  a  trespasser  while  in 
the  boat  fishing  on  the  stream  where  it 
crosses  respondents'  land.  The  stream  be- 
ing navigable,  the  appellant  had  a  perfect 
right  to  be  upon  it,  and  the  right  to  go  upon 
the  stream  carries  with  it  the  right  to  do 
all  acts  incident  thereto,  and  among  those 
is  the  right  to  catch  fish  from  the  waters  of 
that  stream. 

Bodi  v.  Winous  Point  Shooting  Club,  57 
Ohio  St.  226,  48  N.  E.  844;  Brown  v.  De 
Groff,  50  N.  J.  L.  409,  14  Atl.  219;  Morris 
v.  Graham,  16  Wash.  343,  47  Pac.  752; 
Gould,  Waters,  §§  42,  47. 

Mr.  A.  E.  Gallagher,  for  respondents: 

The  stream  in  question  is  not  navigable 
at  common  law,  as  by  the  common  law  navi- 
gable streams  are  confined  to  waters  in 
which  the  tide  ebbs  and  flows. 

Lorman  v.  Benson,  8  Mich.  18,  77  Am. 
Dec  435;  Gould,  Waters,  g  42;  Wood, 
Nuisances,  2d  ed.  §  451. 

The  burden  of  showing  the  stream  navi- 
gable is  on  appellant. 

Wood,  Nuisances,  2d  ed.  §  463;  East  Ho- 
quiam Boom  d  Logging  Co.  v.  Neeson,  20 
Wash.  142,  54  Pac  1001. 

A  stream  which  can  only  be  made  naviga- 
ble or  floatable  by  artificial  means  is  not  a 
public  highway. 

East  Hoquiam  Boom  d  Logging  Co.  v. 
Neeson,  20  Wash.  142,  54  Pac  1001 ;  Nutter 
v.  Gallagher,  19  Or.  375,  24  Pac.  250;  Haines 
v.  Hall,  17  Or.  165,  3  L.  R.  A.  609,  20  Pac. 
831 ;  Rows  v,  Granite  Bridge  Corp.  21  Pick. 
344;  The  Montello,  24  Wall.  430,  sub  nom. 
United  States  ▼.  The  Montello,  22  L.  ed. 
MLR.A. 


391 ;  Burroughs  v.  Whitwam,  59  Mich.  279, 
26  N.  W.  491;  Wethers  field  v.  Humphrey, 
20  Conn.  218;  American  River  Water  Co.  v. 
Amsden,  6  Cal.  443;  Gould,  Waters,  8  107; 
United  States  v.  Rio  Giande  Dam  d  Irrig. 
Co.  9  N.  M.  292,  51  Pac.  674;  Hubbard  v. 
Bell,  54  111.  110,  5  Am.  Rep.  98;  Weise  v. 
Smith,  3  Or.  445,  8  Am.  Rep.  621;  Grand 
Rapids  Boom  Co.  v.  Jarvis,  30  Mich.  308; 

16  Am.  &  Eiu?.  Enc.  Law,  pp.  243,  244. 
There  could  be  no  pretense  of  right  or  ex- 
cuse  for   appellant's  trespassing   upon   re- 
spondent's land,  and  cutting  the  wire  fence, 
or  taking  the  fish  in  question. 

Jones  v.  St.  Paul,  M.  d  M.  R.  Co.  16  Wash. 
25,  47  Pac.  226;  Fort  Plain  Bridge  Co.  v. 
Smith,  30  N.  Y.  44 ;  Groat  v.  Moak,  94  N.  Y. 
115;  Marini  v.  Graham,  67  Cal.  130,  7  Pac 
442;  Esson  v.  Wattier,  25  Or.  7,  34  Pac 
756;  Stufilebeam  v.  Montgomery,  2  Idaho, 
763,  26  Pac.  125;  Hogan  v.  Central  P.  JR. 
Co.  (Cal.)  11  Pac  876,  and  note;  Houck  vc 
Wachter,  34  Md.  265,  6  Am.  Rep.  332; 
Platte  d  D.  Ditch  Co.  v.  Anderson,  8  Colo. 
131,  6  Pac.  515;  Sohn  v.  Cambern,  106  Ind. 
302,  6  N.  E.  813;  Wood,  Nuisances,  2d  ed. 
§8  646,  732,  733,  839,  840. 

The  appellant  is  liable  for  damages  for 
removing  the  fence,  even  if  it  were  a  public 
nuisance,  so  long  as  he  did  not  sustain 
special  injury  from  it  which  gave  him  the 
right  to  abate  it  of  his  own  motion.  ' 

Larson  v.  Furlong,  50  Wis.  681,  8  N.  W. 
1 ;  Godsell  v.  Fleming,  59  Wis.  52,  17  N.  W. 
679;  Brown  v.  Perkins,  12  Gray,  89;  Bright- 
man  v.  Bristol,  65  Me.  426,  20  Am.  Rep. 
711;  Miller  v.  Burch,  32  Tex.  208,  5  Am~ 
Rep.  242;  Ely  v.  Niagara  County  Supers* 
36  N.  Y.  298;  Toledo,  St.  L.  d  K.  O.  R.  Co~ 
v.  Loop,  139  Ind.  542,  39  N.  E.  306. 

When  the  legislature  defined  the  con- 
dition under  which  it  became  unlawful  to 
obstruct  a  stream,  the  effect  of  that  legisla- 
tion was  to  make  it  lawful  to  obstruct  a' 
stream  in  all  cases  not  coming  under  the 
prohibition.  < 

Bogus  v.  Seattle,  19  Wash.  396,  53  Pac. 
548;  Perkins  v.  Thomburgh,  10  Cal.  189; 
Sutherland,  Stat.  Const r.  8§  325-328. 

Appellant  is  liable  to  respondents  for  the 
value  of  the  fish  taken  by  him  from  the 
stream  in  question  on  the  respondents' 
land. 

St.  Anthony  Falls  Water  Power  Co.  v.  SU 
Paul  Water  Comrs.  168  U.  S.  349,  42  L.  ed. 
497,  18  Sup.  Ct.  Rep.  157;  Ballinger,  Anno. 
Codes  &  Statutes,  (  4783;  People  v.  Piatt, 

17  Johns.  195,  8  Am.  Dec  382;  Hooker  v. 
Cummings,  20  Johns.  90,  11  Am.  Dec  249; 
Chenango  Bridge  Co.  v.  Paige,  83  N.  Y.  178, 
38  Am.  Rep.  407;  Atty.  Gen.  em  rel.  Muske- 
gon Boom.  Co.  v.  Evart  Boom.  Co.  34  Mich. 
463;  June  v.  Purcell,  36  Ohio  St.  396;  Mo- 
Farlin  v.  Essem  Co.  10  Cush.  304;  Lincoln  v. 
Davis,  53  Mich.  375,  51  Am.  Rep.  116,  19  N. 
W.  103;  Norcross  v.  Griffiths,  65  Wis.  599, 
56  Am.  Rep.  642,  27  N.  W.  606;  State  v. 
Shannon,  36  Ohio  St.  423,  38  Am.  Rep.  599; 
New  England  Trout  d  Salmon  Club  v. 
Mather,  68  Vt  338,  33  L.  R.  A.  569,  35  Atl. 
323;  State  v.  Roberts,  59  N.  H.  256,  47  Am. 
Rep.  199;  Beach  v.  Morgan,  67  N.  H.  529, 
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41  Atl.  340;  Brookhaven  v.  Strong,  60  N. 
Y.  50;  Bolyoke  Water-Power  Co.  v.  Lyman, 
15  Wall.  500,  21  L.  ed.  133;  Sterling  v. 
Jackson,  00  Mich.  488,  37  N.  W.  845 ;  Wash- 
ington Ioe  Co.  v.  Shortall,  101  111.  46,  40  Am. 
Rep.  196;  Braxon  v.  Br  easier,  64  111.  488; 
Cobb  v.  Davenport,  33  N.  J.  L.  223,  97  Am. 
Dec.  718;  13  Am.  &  Eng.  Enc.  Law,  2d  ed. 
p.  568;  Cooley,  Torts,  1st  ed.  p.  329;  Gould, 
Waters,  §  54;  Gaston  v.  Mace,  33  W.  Va. 
14,  5  L.  R.  A.  302,  10  S.  £.  60;  Ross  v. 
Faust,  54  Ind.  471,  23  Am.  Rep.  655;  Shaw 
v.  Oswego  Iron  Co.  10  Or.  371,  45  Am.  Rep. 
146;  Lorman  v.  Benson,  8  Mich.  18,  77  Am. 
Dec.  435;'  Overman  v.  May,  35  Iowa,  80; 
West  Point  Water  Power  <£  Land  Improv. 
Co.  v.  Slate  em  rel.  Moodie,  40  Neb.  218,  06 
N.  W.  6. 

The  title  of  the  fish  is  in  the  owner  of  the 
soil,  and  when  respondents  established  that 
they  were  the  owners  of  the  soil  they  there- 
by established  that  they  were  the  owners  of 
the  fish ;  and  the  taking  and  value  being  ad- 
mitted, the  appellant  is  liable  to  respondents 
therefor. 

Waters  v.  Lilley,  4  Pick.  145,  16  Am.  Dec. 
333;  Gould,  Waters,  5  490. 

%■ 

r    Dunbar,  Gh.  J.,  delivered  the  opinion  of 

the  court: 

This  action  is  brought  by  the  respondents 
to  recover  of  appellant  $250  as  damages 
which  respondents  sustained  bv  reason  of 
the  appellant  cutting  a  wire  fence  on  the 
land  of  respondents  in  Spokane  county, 
where  such  wire  crossed  the  stream  known 
as  the  "Little  Spokane  river,"  which  flows 
through  the  land  of  respondents;  and  also 
to  recover  of  the  appellant  the  sum  of  $250, 
the  value  of  certain  trout  fish  which  appel- 
lant caught  in  said  Little  Spokane  river 
while  in  a  boat  on  said  river  on  respondents' 
land  where  said  river  runs  across  the  land 
of  respondents,  and  which  said  fish  appel- 
lant took  and  converted  to  his  own  use.  A 
demurrer  interposed  to  the  amended  com- 
plaint was  overruled.  Defendant  (appel- 
lant) refusing  to  plead  further,  the  court 
made  findings  of  fact  and  conclusions  of  law 
in  accordance  with  the  allegations  of  the 
amended  complaint,  and  gave  judgment  in 
favor  of  plaintiffs  (respondents)  and 
against  defendant  for  $500  and  costs. 

The  findings  of  fact  following  substantial- 
ly the  allegations  of  the  complaint,  it  is 
necessary  to  examine  only  the  allegations  of 
the  complaint,  under  the  first  assignment  of 
error,  that  the  court  erred  in  overruling 
the  demurrer  of  defendant  to  the  amended 
•complaint,  although  assignments  of  error 
■are  based  upon  the  conclusions  of  law.  It 
is  conceded  lt>y  the  appellant  that  only  two 
propositions  are  involved,  vie.:  (1)  Did  the 
respondents  have  a  legal  right  to  place  on 
their  land  the  barbed- wire  fence  in  question 
across  the  stream,  so  as  to  prevent  the  pass- 
age of  rowboatsf  and  (2)  Did  the  appellant 
have  a  right  to  catch  fish  in  the  stream  on 
respondents'  land,  he  being  in  a  rowboat,  as 
alleged  in  the  amended  complaint?  The 
complaint  alleges  in  the  usual  manner  the 
trespass  and  the  catchinp  of  the  fish,  the 
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ownership  of  the  land,  and  that  said  stream 
had  never  been  meandered,  and  gives  the  fol- 
lowing description  of  the  stream:  "That 
said  Little  Spokane  river,  where  the  same 
runs  through,  over,  and  across  the  premises 
described,  and  for  10  miles  up  said  river 
from  said  premises,  and  down  said  river 
from  said  premises  to  the  mouth  of  said 
Little  Spokane  river,  during  high  water  in 
said  river,  the  water  therein  is  of  an  aver- 
age width  of  40  feet,  and  on  an  average  dur- 
ing said  time  of  4  feet  in  depth;  that  high 
water  continues  at  various  stages  in  height 
in  said  river  for  about  three  months  dur- 
ing each  year,  and  the  water  in  said  river 
at  said  premises  and  up  and  down  said  river 
from  said  premises  for  the  distance  above 
stated  during  the  rest  of  each  year  for  the 
last  twenty  years  has  been  about  40  feet  in 
width  and  2  feet  in  depth;  that  the  depth 
and  width  of  the  water  in  said  river  for  the 
distance  above  mentioned  varies  at  different 
places  in  said  river  at  all  seasons  of  the 
year,  the  water  in  said  river  at  places  be- 
coming wider  than  as  above  stated,  and  at 
places  as  low  as  6  inches  in  depth;  that 
said  river  from  a  point  about  10  miles  above 
the  premises  above  described  to  its  mouth 
carries  at  all  seasons  of  the  year  sufficient 
water  in  width  and  depth  so  as  to  permit 
the  running  of  rowboats  of  the  usual  size 
up  and  down  said  river;  that  no  part  of  said 
river  has  ever  been  used  as  a  navigable 
stream  or  highway  for  any  purpose  what- 
ever, except  that  said  river  has  been  used  to 
a  limited  extent  for  the  purpose  of  pleasure 
by  the  running  of  rowboats  up  and  down 
said  river  by  persons  desiring  to  fish  for 
pleasure  in  said  river."  It  alleges  the  main- 
tenance by  the  plaintiffs  of  the  barbed- wire 
fence  above  mentioned,  the  catching  of  the 
fish  bv  the  defendant  without  any  authority, 
and  the  appropriation  of  the  same  to  defend- 
ant's use.  It  is  contended  by  the  appellant 
that  the  stream  was  a  navigable  stream, 
and  that,  therefore,  the  defendant  had  a 
right  to  navigate  the  stream,  and  to  fish 
therein;  and  that  the  respondents  had  no 
right  to  put  a  fence  of  any  kind  across  it 
which  would  interfere  with  the  right  of  the 
public  to  use  it  for  all  purposes  for  which 
nature  made  it  applicable, — citing  in  sup- 
port of  this  contention  8  7303,  Bollinger, 
Anno.  Godes  &  Statutes,  which  is  a  statute 
to  prevent  the  obstruction  of  navigable 
waters  in  this  state;  and  that,  the  fence  be- 
ing a  public  nuisance,  the  appellant  had  a 
right  to  abate  it.  But,  even  conceding,  for 
the  purpose  of  the  discussion,  that  the 
stream  was  a  navigable  one,  the  principle 
of  law  is  well  established  that  a  public 
nuisance  can  be  abated  only  by  a  public  of- 
ficer, except  where  the  party  who  desires  to 
abate  it  has  some  special  interest  in  the 
abatement    which    is   different    from     and 

?reater  than  the  interest  of  the  community. 
he  cases  which  the  appellant  cites  from 
this  court  to  sustain  his  contention  are 
squarely  opposed  to  him.  Thus,  in  Carl  v. 
West  Aberdeen  Land  &  Improv.  Co.  13 
Wash.  616,  43  Pac.  800,  the  right  to  abate 
the  nuisance  was  founded  upon  a  special  in- 
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terest;  the  court  in  that  case  saying:  "Un- 
der this  assignment  of  error  it  is  further 
contended  that  the  obstruction  was  a  pub- 
lic one;  but,  even  if  it  was,  the  plaintiffs 
showed  that  they  were  so  situated  that  they 
had  a  special  private  interest  in  having  it 
removed,  so  that  they  could  pass  their  Togs 
down  the  river,  and  for  that  reason  were  en- 
titled to  maintain  their  action  for  that  pur- 
pose." Even  this  case  was  where  there  was 
an  action  to  abate  the  nuisance,  and  not  an 
attempt  by  the  party  to  abate  it-  himself. 
The  citation  from  Gould,  Waters,  8  42,  does 
not  seem  to  us  to  affect  the  question  in  any 
way.  That  special  damages  must  be  shown, 
see  Jone*  v.  St.  Paul,  M.  &  M.  R.  Co.  16 
Wash.  25,  47  Pac  226;  Stufflebeam  v.  Mont- 
gomery, 2  Idaho,  763,  26  Pac.  125;  Esson  v. 
Wattier,  25  Or.  7,  34  Pac.  756;  Wood,  Nuis- 
ances, 3d  ed.  §  646,  and  cases  cited  in  note 
4.  But  we  are  of  the  opinion  from  the  al- 
legations of  the  complaint  that  the  river 
was  non-navigable.  Hence  it  becomes  neces- 
sary to  ascertain  the  rights  of  riparian  own- 
ers. The  title  to  the  land  under  all  the 
navigable  waters  of  this  state  passed  from 
the  sovereignty  of  the  United  States  to  the 
sovereignty  of  the  state  upon  the  admission 
of  the  state  to  the  Union;  but,  under  the 
well-established  law  of  the  land,  the  title  to 
the  land  under  the  non-navigable  waters 
passes  from  the  United  States  to  the  grantee 
of  the  upland  bounding  on  such  non-naviga- 
ble waters  as  an  incident  to  such  grant; 
and,  although  at  the  common  law  the  test 
of  the  navigability  is  the  ebb  and  flow  of  the 
tide,  yet,  especially  in  this  country,  it  is 
held  that  the  rivers  and  streams  above  the 
ebb  and  flow  of  the  tide,  which  have  suffi- 
cient capacity  for  useful  navigation,  are 
public  rivers,  and  subject  to  the  same  gen- 
eral rights  which  the  public  possesses  in 
navigable  waters.  But  we  are  clearly  of  the 
opinion  that  the  stream  under  consideration 
is  a  non-navigable  stream.  Many  of  the 
authorities  which  we  will  cite  in  support  of 
this  contention  support  also  the  other  prop- 
ositions indicated  above,  and  they  will, 
therefore  be  cited  indiscriminately. 

"A  stream  is  a  public  highway  wherever  it 
is  suitable  in  its  natural  condition  for  gen- 
eral use  in  travel  or  in  the  transportation 
of  property."  Gould,  Waters,  §  107.  "If 
the  stream  is  not  always  navigable,  it  must 
be  capable  of  floatage,  as  the  result  of  nat- 
ural causes,  at  periods  ordinarily  recurring 
from  year  to  year,  and  continuing  for  a  suffi- 
cient length  of  time  in  each  year  to  make  it 
useful  as  a  highway.  The  mere  possibility 
of  occasional  use  during  brief  or  extraor- 
dinary freshets  does  not  give  it  a  public 
character.  A  similar  principle  applies  in 
the  case  of  small  tidal  creeks,  in  which,  al- 
though prima  facie  they  are  public  and  navi- 
gable, private  property  may  be  maintained. 
It  is  not  every  small  creek  in  which  a  fish- 
ing skiff  or  gunning  canoe  can  be  made  to 
float  at  high  tide  which  is  deemed  subject 
to  public  use,  but,  in  order  to  have  a  public 
character,  it  must  be  navigable  for  some 
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?urpose  useful  to  business  or  pleasure."  Id. 
109.  "But,  while  the  common  law  only  re- 
garded those  streams  in  which  the  tide  ebbed 
and  flowed  to  the  extent  of  such  flow  and  re- 
flow  as  navigable,  yet  there  was  another  class 
of  streams,  called  fresh-water  streams, 
which,  if  susceptible  of  navigation  by  'boats 
and  lighters/  or,  as  it  would  seem,  for  any 
beneficial  public  purpose,  and  were  naviga- 
ble in  fact,  were  regarded  as  highways  over 
which  the  public  had  free  access  for  the  pur- 
poses of  trade  and  commerce.  The  only  real 
distinction  between  the  two  classes  of 
streams  arose  from  the  distinction  as  to  the 
ownership  of  the  alveus  of  the  stream,  and 
the  rights  of  riparian  owners  therein.  In 
all  salt-water  streams  subject  to  the  action 
of  the  tides  the  King  not  only  owned  the 
alveus,  but  had  exclusive  title  in  and  juris- 
diction over  the  stream  for  all  purposes  not 
inconsistent  with  navigation;  while  in 
fresh-water  streams  the  riparian  owner  had 
certain  special  privileges  of  which  the  King 
could  not  deprive  him.  He  had  the  exclu- 
sive right  of  fishery,  the  benefit  of  alluvial 
deposits  or  accretion,  the  right  to  erect 
wharves  which  did  not  impede  navigation, 
and  to  take  tolls  for  the  use  of  them;  and, 
in  fact,  a  right  to  make  any  use  of  the  water 
or  the  bed  of  the  stream  that  his  tastes  or 
interests  dictated  that  did  not  interfere  with 
the  public  right  of  passage.  Therefore, 
when  it  is  said  that  by  the  common  law  no 
stream  is  regarded  as  navigable  except  those 
in  which  the  tide  ebbs  and  flows,  it  is  not 
meant  that  no  other  streams  are  burdened 
with  a  public  easement  of  passage,  but  that 
in  law,  and  irrespective  of  the  question  of 
fact,  all  such  streams  are  navigable  whether 
they  are  so  in  fact  or  not,  and  that  the  title 
thereto,  with  all  privileges,  vests  in  the 
King;  and  that  all  other  streams  navigable 
in  fact  are  highways  for  the  passage  of 
boats,  but  the  title  to  which,  with  all  spe- 
cial privileges,  outside  of  the  public  ease- 
ment, vests  in  the  owner  of  the  banks."  1 
Wood,  Nuisances,  3d  ed.  §  452.  So  that  it 
would  seem  in  this  case  that,  even  conced- 
ing that  the  stream,  which  is  a  fresh-water 
stream,  be  a  navigable  or  public  river,  yet 
the  right  of  fishing  remained  in  the  owner 
of  the  banks,  the  public  having  only  an  case- 
ment over  the  land,  and  the  taking  of  the 
fish  therefrom  would  be  a  trespass  for  which 
the  owner  would  be  entitled  to  damages.  It 
is  true,  the  fact  that  a  stream  is  not  mean- 
dered does  not  establish  the  fact  that  it  is 
a  non-navigable  stream,  but  probably  indi- 
cates that  in  the  minds  of  the  officers  order- 
ing the  survey  it  was  not  a  navigable 
stream.  It  is  well  established  that,  except 
in  salt-water  streams,  the  question  of  navi- 
gability is  one  of  fact  that  must  be  estab- 
lished by  those  who  seek  to  use  it  as  such; 
and  it  is  also  well  established  that  the 
stream  must  be  navigable  in  its  natural 
state,  unaided  by  artificial  means  or  devices. 
This  proposition  was  announced  by  this 
court  in  East  Hoquiam  Boom  &  Logging  Co. 
v.  Neeson,  20  Wash.  142,  54  Pac.  1001,  where 
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it  was  said:  "It  is  well  settled  that  a 
stream  which  can  only  be  made  navigable  or 
floatable  by  artificial  means  is  not  a  public 
highway;"  citing  many  cases  to  sustain  the 
proposition.  In  Rowe  v.  Granite  Bridge 
Corp.  21  Pick.  344,  Chief  Justice  Shaw,  de- 
livering the  opinion  of  the  court,  said: 
"Nor  is  it  every  small  creek  in  which  a  fish- 
ing skiff  or  gunning  canoe  can  be  made  to 
float  at  high  water  which  is  deemed  naviga- 
ble. But,  in  order  to  have  this  character,  it 
must  be  navigable  to  some  purpose  useful 
to  trade  or  agriculture."  In  Nutter  v.  Gal- 
lagher, 19  Or.  375,  24  Pac.  250,— a  case 
which  is  cited  by  appellant, — it  is  held  that 
a  stream  or  watercourse,  in  order  to  be  navi- 
gable, must  be  of  sufficient  extent  and  capac- 
ity to  enable  the  community  at  large  to 
utilize  it  in  the  navigation  of  boats  and 
other  water  craft  thereon  for  the  transpor- 
tation of  products  and  other  merchandise, 
or  for  the  purpose  of  floating  logs  and  tim- 
ber from  forests  to  market.  In  the  case  of 
The  Montello,  20  Wall.  430,  sub  nom. 
United  States  v.  The  Montello,  22  L.  ed.  391, 
where  the  language  of  Chief  Justice  Shaw, 
supra,  was  repeated  and  indorsed,  it  was 
said  that  "the  capability  of  use  by  the  pub- 
lic for  purposes  of  transportation  and  com- 
merce affords  the  true  criterion  of  the  navi- 
gability of  a  river,  rather  than  the  extent 
and  manner  of  that  use."  It  was  held  in 
Haines  v.  Hall,  17  Or.  166,  3  L.  IUA.  609,  20 
Pac.  831,  that  a  stream  which  has  floatable 
capacity  at  certain  periods  recurring  with 
regularity,  and  continuing  for  a  sufficient 
length  of  time  to  make  it  useful  as  a  high- 
way for  floating  logs,  is  navigable;  but  to 
be  navigable  in  this  sense  it  must  be  capable 
of  such  floatage  as  is  of  practical  utility 
and  benefit  to  the  public  as  a  highway  for 
trade  and  commerce.  It  was  further  said: 
"If  its  location  is  such,  and  its  length  and 
capacity  so  limited,  that  it  will  only  ac- 
commodate but  a  few  persons,  it  cannot  be 
considered  a  navigable  stream  for  any  pur- 
pose. It  must  be  so  situated,  and  have  such 
length  and  capacity,  as  will  enable  it  to  ac- 
commodate the  public  generally  as  a  means 
of  transportation."  To  the  same  effect  is 
Burroughs  v.  Whitwam,  59  Mich.  279,  26  N. 
W.  491.  The  court,  in  Wethersfield  v. 
Humphrey,  20  Conn.  218,  in  passing  upon 
the  question  of  whether  certain  waters  were 
navigable,  after  reciting  the  fact  that  at 
times  a  fish  boat,  or  skiff,  or  Indian  canoe 
might  have  been  pushed  through  the  waters, 
said:  "But  this  is  not  navigation.  That 
only  Is  such,  and  those  only  are  navigable 
waters,  where  the  public  pass  and  repass 
upon  them,  with  vessels  or  boats,  in  the 
prosecution  of  useful  occupations.  There 
must  be  some  commerce  or  navigation  which 
is  essentially  valuable," — citing  Lord  Hale's 
remarks  in  his  treatise  De  Jure  Maris: 
"There  be  some  streams  or  rivers  that  are 
private,  not  only  in  property  and  ownership, 
but  also  in  use;  as  little  streams  and  rivers 
that  are  not  a  common  passage  for  the 
King's  property."  To  the  same  effect  if 
54  L.  K.  A. 


American  River  Water  Co.  v.  Amsden.  d 
Cal.  443.  In  that  case  it  was  held:  "A 
river  beyond  the  ebb  and  flow  of  the  tide 
may  be  navigable  when  it  has  sufficient 
depth  and  width  to  float  a  vessel  used  in  the 
transportation  of  freight  or  passengers,  and 
this  has  been  extended  to  its  capacity  to 
float  rafts  of  lumber.  To  go  beyond  this,  and 
declare  a  stream  navigable  which  can  float 
a  log,  would  be  to  turn  a  rule  intended  for 
the  benefit  of  the  public  into  an  instrument 
of  serious  detriment  to  individuals,  if  not 
of  actual  private  oppression."  "It  should 
be  understood  that,  except  in  salt-water 
streams,  so  far  as  the  tide  ebbs  and  flows, 
the  question  of  navigability  is  one  of  fact, 
and  must  be  established  by  those  who  seek 
to  use  it  as  such;  and  also  that  the  stream 
must  be  navigable  in  its  natural  state,  un- 
aided by  artificial  means  or  devices.  If  a 
stream  is  not  susceptible  of  valuable  use  to 
the  public  as  a  navigable  or  floatable  stream, 
without  the  erection  of  dams,  it  is  not  a 
navigable  stream,  even  though  it  might  be 
applied  to  that  use  after  dams  are  erected." 
1  Wood,  Nuisances,  3d  ed.  §  463.  There  is 
no  claim  here  that  the  stream  under  discus- 
sion was  ever  used  as  a  floatable  stream,  or 
that  any  transportation  has  been  carried  on 
over  it  except  in  small  boats,  from  which 
persons  fished  for  pleasure. 

The  legislature  of  this  state  has  provided 
that  the  common  law,  so  far  as  it  is  not  in- 
consistent with  the  laws  of  the  United 
States,  or  of  the  state  of  Washington,  or  in- 
compatible with  the  institutions  and  con- 
dition of  society  of  this'  state,  shall  be  the 
rule  of  decision  in  all  the  courts  of  this 
state.  The  common-law  rule  having  been 
adopted,  it  must  be  held  that  the  title  to  the 
beds  of  non-navigable  streams  is  in  the  ad- 
jacent riparian  proprietors  to  the  center  of 
the  stream.  This  holding  is  not  inconsist- 
ent nor  incompatible  with  the  institutions 
and  condition  of  society  in  this  state,  nor 
with  the  Constitution  and  laws  of  the 
United  States  or  of  the  state  of  Washington. 
It  was  held  by  this  court  in  Benton  v.  John- 
cox,  17  Wash.  277,  39  L.  R.  A.  107,  49  Pac 
495,  that  the  common-law  doctrine  de- 
claratory of  riparian  rights  is  not  inconsist- 
ent with  the  Constitution  and  laws  of  the 
United  States  or  of  this  state,  or  incompati- 
ble with  the  conditions  of  society  in  this 
state,  "unless,"  said  the  court,  'it  can 
be  said  that  the  right  of  an  individ- 
ual to  use  and  enjoy  his  own  property 
is  incompatible  with  our  condition."  The 
statute  law  and  the  decisions  of  this 
court,  then,  having  made  the  common 
law  the  arbitrator  of  the  rights  of  the  ri- 
parian proprietors,  the  decisions  of  the 
courts  declaring  the  rights  of  riparian  pro- 
prietors under  the  common  law  become  im- 
portant. In  Hooker  v.  Cummings,  20 
Johns.  90,  11  Am.  Dec.  249,  it  was  said:  "In 
the  case  of  People  ▼.  Piatt,  17  Johns.  195, 
8  Am.  Dec.  382,  ...  we  recognized  the 
principles  of  the  common  law  to  be  that  in 
case  of  a  private  river — that  is,  where  it  ia 
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*  fresh-water  river — in  which  the  tide  does 
not  ebb  and  flow,  and  is  not,  therefore,  an 
arm  of  the  sea,  he  who  owns  the  soil  has, 
prima  facie,  the  right  of  fishing;  and,  if  the 
•oil  on  both  sides  be  owned  by  an  individ- 
ual, he  has  the  sole  and  exclusive  right." 
See  also  Palmer  v.  Mulligant  3  Cai.  307,  2 
Am.  Dec  270.  In  Adams  v.  Pease,  2  Conn. 
481,  it  was  held  that  "the  owners  of  land 
adjoining  Connecticut  river  above  the  flow- 
ing and  ebbing  of  the  tide  have  an  exclu- 
sive right  of  fishery,  opposite  to  their  land, 
to  the  middle  of  the  river;  and  the  public 
have  an  easement  in  the  river  as  a  high- 
way for  passing  and  repassing  with  every 
kind  of  water  craft."  "The  bed  and  banks 
of  a  fresh-water  river,  where  the  tide  does 
not  ebb  and  flow,  are  the  property  of  the 
riparian  proprietors,  the  public  having  an 
easement  only  for  passage  as  on  a  public 
highway;  and  such  proprietors  may  use  the 
land  or  water  of  the  river  in  any  way  not 
inconsistent  with  this  easement."  Chenan- 
go Bridge  Co.  v.  Paige,  83  N.  Y.  178  (Syl.), 
38  Am.  Rep.  407.  In  Atty.  Qen.  ex  rel.  Muske- 
gon Boom.  Co.  v.  Evart  Boom.  Co.  34  Mich. 
462,  among  other  things  it  was  said,  in 
substance,  by  Judge  Cooley,  who  rendered 
the  decision  of  the  court,  that  the  Muskegon 
river  was  not  a  navigable  stream,  and  the 
public  had  no  rights  whatever  in  the  soil 
under  it;  that  it  was  only  a  small  stream, 
whose  value  to  the  public  consisted  in  the 
use  that  could  be  made  of  it  for  the  purpose 
ef  floating  logs  and  lumber;  and  it  was  held 
that  the  property  taken  in  such  a  case  was 
private  property,  and  the  owner  of  the  bank 
could  maintain  trespass  or  ejectment 
against  the  taker.  See  June  v.  Purcell,  36 
Ohio  St.  396.  In  McFarUn  v.  Essex  Co.  10 
Cush.  304,  it  was  said  by  Chief  Justice 
8haw,  speaking  for  the  supreme  court  of 
Massachusetts,  that  it  was  well  established 
as  law  of  the  commonwealth  that  in  all 
waters  not  navigable  in  the  common-law 
sense  of  the  term  the  right  of  fishery  is  in 
the  owner  of  the 'soil  upon  which  it  is  car- 
ried on,  and  in  such  rivers  that  the  right 
of  the  soil  is  in  the  owner  of  the  land  bound- 
ing upon  it;  citing  Waters  v.  IAUey,  4  Pick. 
145,  16  Am.  Dec  333,  and  Com.  v.  Chapin, 
ft  Pick.  199.  In  Lincoln  v.  Davie,  63  Mich. 
375,  51  Am.  Rep.  116,  19  N.  W.  103,  it  was 
held  by  the  supreme  court  of  Michigan  that 
the  law  was  well  settled  that  riparian  pro- 
prietors upon  fresh-water  streams  had  the 
exclusive  right  of  fishing  in  the  water  op- 
posite their  land;  citing  Gould,  Waters,  9 
182,  and  cases  cited  in  note  1;  Angell, 
Watercourses,  |  01;  Hart  v.  Hill,  1  Whart. 
124;  Beckman  v.  Kr earner,  43  111.  447. 
The  citation  from  Gould,  Waters,  9  182,  is 
as  follows:  "Riparian  proprietors  upon 
the  fresh-water  streams  have  the  exclusive 
right  of  fishing  in  the  water  opposite  their 
lands,  and  this  right  extends  to  navigable 
fresh  riven  as  well  as  those  which  are  un- 
navigable,  where  the  soil  of  the  former  is 
held  to  be  private  property.  Riparian  pro- 
prietors upon  all  such  streams,  whose  title 


extends  ad  filum  aqua,  can  maintain  an  ac- 
tion of  trespass  against  those  who  draw  a 
seine  between  the  center  of  the  stream  and 
the  bank  of  his  land."  It  is  true  that  the 
legislature  of  the  state  has  passed  laws  regu- 
lating fishing,  has  made  close  seasons,  and 
provided  a  penalty  for  persons  killing  fish 
by  use  of  dynamite  or  other  explosives.  It 
is  also  true  that  fish  are  feres  natures,  and 
that  their  habitat  is  not  entirely  local; 
hence  it  might  be  thought  that  no  property 
in  fish  could  vest  in  the  owner  of  tne  land. 
But  it  is  ownership  subject  to  the  rights  of 
the  public,  and  must  be  exercised  with  due 
consideration  for  the  nature  of  the  property, 
and  exercised  only  when  the  fish  are  upon 
the  land  of  the  owner.  In  accordance  with 
this  view,<  it  was  held  in  State  v.  Roberts, 
59  N.  H.  256,  47  Am.  Rep.  199,  that,  while 
the  right  of  fishery  in  waters  not  navigable 
was  limited  to  the  riparian  owner  of  the 
soil,  and  belonged  exclusively  to  him,  yet 
this  right  in  the  owner  of  the  land  must  be 
regarded  as  qualified  to  a  certain  extent  by 
the  universal  principle  that  all  property  is 
held  subject  to  those  general  regulations 
which  are  necessary  to  the  common  good 
and  general  welfare,  and  to  that  extent  it 
was  subject  to  legislative  control ;  that  it  is 
a  well-established  principle  that  every  per- 
son shall  so  use  and  enjoy  his  own  property, 
however  absolute  and  unqualified  his  title, 
that  his  use  of  it  shall  not  be  injurious  to 
the  equal  enjoyment  of  others  having  an 
equal  right  to  the  enjoyment  of  their  prop- 
erty, nor  injurious  to  the  rights  of  the  pub- 
lic. Hence,  while  the  riparian  owner  has 
the  exclusive  right  of  fishery  upon  his  own 
land,  he  must  so  exercise  that  right  as  not 
to  injure  others  in  the  enjoyment  of  a  right 
upon  their  lands  upon  the  stream  above  and 
below.  But,  subject  to  these  qualifications, 
the  right  of  fishery  to  the  riparian  owner 
is  absolute.  To  the  same  effect  are  Beach  v. 
Morgan,  67  N.  H.  529,  41  Atl.  349;  Brook- 
haven  v.  Strong,  60  N.  Y.  56;  Holyoke 
Water-Power  Co.  v.  Lyman,  15  Wall.  500,  21 
L.  ed.  133;  Sterling  v.  Jackson,  69  Mich. 
488,  37  N.  W.  845;  Washington  Ice  Co.  v. 
Shortall,  101  111.  46,  40  Am.  Rep.  196; 
Braxon  v.  Bressler,  64  111.  488;  Cobb  v. 
Davenport,  33  N.  J.  L.  223,  97  Am.  Dec 
718;  New  England  Trout  &  Salmon  Club  v. 
Mather,  68  Vt.  338,  33  L.  R.  A.  569,  36  AtL 
323;  Nor  cross  v.  Griffiths,  65  Wis.  599,  50 
Am.  Rep.  642,  27  N.  W.  606. 

It  appeayng  from  the  record  in  the  case 
that  the  river  from  which  these  fish  were 
taken  was  non-navigable,  that  the  owners 
had  a  right  to  maintain  a  fence  over  the 
same,  and  that  they  had  the  exclusive  right 
of  fishery  in  the  waters  flowing  over  the 
land,  and  no  proper  exceptions  having  been 
taken  to  the  finding  in  relation  to  the 
amount  of  damages,  the  judgment  will  be  «/• 
firmed, 

Anders  and  Fnllerton,  JJ.,  concur, 
Reavis,  J.,  concurs  in  result. 
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Washington  Sufkemb  Court. 
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Edward  ROBERTS,  by  Guardian  ad  litem, 

Respt., 
v. 

SPOKAXE       STREET-RAILWAY       COM- 
PANY, Appt. 

( Wash ) 

1.  Two  and  a  Italf  miles  an  hour  can- 
not, as  matter  of  lair,  be  said  not  to 
be  an  exceiislve  speed  for  an  electric 
street  car,  when  It  meets,  at  a  busy  street 
crossing,  another  car  on  a  parallel  track, 
where  Its  mechanism  for  controlling  the  cur- 
rent is  defective. 

Sk  The  duty  of  a  street-car  company, 
In  the  exercise  of  ordinary  care  In  re- 
spect to  the  management  of  a  car  approach- 
ing a  person  crossing  its  tracks,  cannot  be 
measured  by  the  condition  of  the  equipment 
and  apparatus  of  the  car  at  the  time,  without 
considering  the  effect  of  the  fact  that  the  ap- 
pliances for  stopping  It  were  defective. 

R.  Failure  to  look  and  listen  before 
crossing  an  electric  street  railway  is  not  neg- 
ligence per  se. 

4.  The  question  of  nesjllsjenee  In  per- 
mitting electric  cars  to  meet  and  pass  at 
a  street  crossing  is  one  of  fact  in  the  light 
of  all  the  evidence  In  the  case. 

5.  A  street-railway  company  Is  nes?H- 
sjent  In  operating  an  electric  car  with  a  de- 
fective controller  handle,  so  that  the  car  can- 
not be  stopped  with  the  same  facility  as  If 
the  appliance  was  sound. 

€.  The  question  whether  or  not  a  boy 
ten  years  old  Is  sjullty  of  neffllffence 
contributing  to  his  Injury  Is  for  the  jury, 
where  at  a  street  crossing  he  attempts  to  ride 
a  bicycle  across  the  tracks,  and  in  so  doing 
passes  behind  one  car  and  comes  Immediately 
In  front  of  another  approaching  from  the  op- 
posite direction,  which,  because  of  its  defec- 
tive condition,  cannot  be  stopped  in  time  to 
avoid  collision  with  him. 

7.  If  the  nes?lls?***ce  of  a  street-car 
company  with  respect  to  the  condi- 
tion or  manaaement  of  Its  car  is  the 
proximate  cause  of  a  collision  with  a  traveler 
on  the  highway,  It  will  be  liable  for  the  in- 
jury, although  want  of  ordinary  care  on  the 
part  of  the  traveler  is  a  condition  of  the  ac- 
cident. 

(November  28,  1900.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  Spokane 
County  in  favor  of  plaintiff  in  an  action 
brought  to  recover  damages  for  personal  in- 
juries alleged  to  have  been  caused  by  de- 
fendant's negligence.  Affirmed. 
The  facts  are  stated  in  the  opinion. 

Notb. — For  cases  In  this  series  as  to  negll- 
gence  in  running  street  cars  over  crossings  gen- 
erally, see  Wallace  v.  City  &  Suburban  R.  Co. 
(  Or.)  25  L.  R.  A.  663,  and  note;  Cincinnati 
Street  R.  Co.  v.  Snell  (Ohio)  32  L.  R.  A.  276 ; 
State  6*  reL  Cape  May,  D.  B.  &  S.  P.  R.  Co.  v. 
Cape  May  (N.  J.  L.)  86  L.  R.  A.  657 ;  and  Bv- 
ansvllle  Street  R.  Co.  v.  Gentry  (Ind.)  37  L.  R. 
A.  878. 

As  to  negligence  In  running  street  cars  past 
each  other  at  a  crossing  without  stopping  or 
giving  signal,  see  Chicago  City  R.  Co.  v.  Robin- 
son (111.)  4LR.A.  126 ;  Consolidated  Traction 
Co,  ▼.  Scott  (N.  J.  L.)  88  L.  R.  A.  122;  and 
Smith  v.  Union  Trunk  Line  (Wash.)  45  L.  R.  A. 
160. 

54L.R.A. 


Messrs.  M.  J.  Gordon  and  Stephens  Jk 

for  appellant  on  petition  for  rehear- 


in? : 

This  court  has  heretofore  committed  it- 
self to  the  doctrine  of  contributory  negli- 
gence, and,  unless  it  reverses  all  former 
rules  and  holdings,  cannot  now  adopt  the 
rule  of  comparative  negligence. 

Oregon  R.  d  Nav.  Co.  v.  Eglcy,  2  Wash. 
409,  2U  Pac.  973;  Week  v.  Fremont  Milt  Co. 
3  Wash.  629,  29  Pac.  215;  Lewis  v.  Si$np- 
son,  3   Wash.  641,   29    Pac.  207;    Lewis   v. 
Puget  Sound  Shore  R.  Co.  4  Wash.  188,  29- 
Pac.  10C1 ;  Richardson  v.  Carbon  Hill  Coal 
Co.  6  Wash.  52, 20  L.  R.  A.  338,  32  Pac.  1012 ; 
Christensen  v.  Union  Trunk  Line,  6  Wash. 
75,  32  Pac.  1018;  Brennan  v.  Front  Street 
Cable  R.  Co.  8  Wash.   363,   30   Pac.   272; 
Cooney  v.  Great  Northern  R.  Co.  9  Wash. 
292,  37  Pac.  438;  De  Oraf  v.  Seattle  d  T. 
Nav.  Co.  10  Wash.  4C8,  38  Pac.  1006;    Woo* 
Dan  v.  Seattle  Elect  Ho  R.  d  Power  Co.  6- 
Wash.  406,  32  Pac.  103 ;  Pugh  v.  Oregon  fm- 
prov.  Co.  14  Wash.  331,  44  Pac.  547,  689; 
Anderson  v.  Northern  P.  R.  Co.  19  Wash. 
343.  53  Pac.  345 ;  Anderson  v.  Inland  Teleph. 
d  Teleg.  Co.  19  Wash.  575,  41  L.  R.  A.  410, 
53  Pac.  657. 

The  doctrine  of  comparative  negligence- 
had  its  origin  in  the  state  of  Illinois,  but 
has  been  repudiated  in  that  state. 

Beach,  Contrib.  Neg.  3d  ed.  5  85a. 

It  has  also  been  repudiated  in  the  state- 
of  Kansas,  where  it  was  once  applied. 

Kansas  P.  R.  Co.  v.  Peavy,  29  Kan.  169, 
44  Am.  Rep.  630;  Atchison,  T.  d  B.  F.  22. 
Co.  v.  Henry,  57  Kan.  154,  45  Pac.  576. 

The  general  rule  as  to  the  operation  of 
electric  railways  is  that  the  company  must 
exercise  ordinary  care,  that  is,  such  care  aa- 
a  reasonably  prudent  man  would  exercise, 
commensurate  with  the  necessities  of  eachr 
case,  having  in  view  the  instrument  he  is  op- 
erating, the  possibility  of  danger  from  its- 
operation,  and  due  regard  for  the  rights  of 
others,  whether  on  foot  or  in  vehicles. 

Joyce,  Electric  Law,  8  671 ;  Booth,  Street 
Railways,  §5  309,  311,*  317;  Cogswell  v. 
West  Street  d  N.  E.  R.  Co.  5  Wash.  54,  31 
Pac.  411. 

Evidence  of  the  motorman  on  the  car  waa- 
to  the  effect  that  he  had  the  car  under  per- 
fect control,  and,  consequently,  the  speed  of 
the  car  was  not  high,  dangerous,  or  exces- 
sive, and  it  should  have  been  so  determined- 
by  the  court  as  a  matter  of  law. 

The  controller  handle  was  only  provided 
for  use  in  stopping  the  car  under  ordinary 
circumstances,  and  was  not  provided  for 
emergency  cases.  The  emergency  lever  was- 
in  perfect  condition,  so,  also,  were  the 
brakes,  and  if  there  was  any  failure  in  this 
respect  it  was  a  mere  condition  before  the 
accident,  and  not  a  contributing  cause  to 
the  injury. 

If  respondent,  without  warning,  and  un- 
der circumstances  which  could  not  reason- 
ably be  expected,  darted  suddenly  in  front 
of,  or  against,  or  in  close  proximity  to,  the- 
car,  no  recovery  could  be  had,  unless  there- 
was  negligence  after  the  discovery  of  his 
peril. 
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Kelly  ▼.  Louisville  R.  Co.  20  Ky.  L.  Rep. 
471,  46  S.  W.  688;  Rack  v.  Chicago  City  R. 
Co.  173  111.  289,  44  L.  R.  A.  127,  50  N.  £. 
668;  Kessler  v.  Citizens*  Street  R.  Co.  20 
Ind.  App.  427,  50  N.  £.  801 ;  Stabcnau  v.  At- 
lantic Ave.  R.  Co.  155  N.  Y.  511,  50  N.  £. 
277;  Mullen  v.  Springfield  Street  R.  Co.  164 
Mass.  450,  41  N.  £.  664;  Perry  ▼.  Macon 
ConsoL  Street  R.  Co.  101  Ga.  400,  29  S.  £. 
304. 

It  is  negligence  per  se  to  fail  to  look  and 
liiten  before  crossing  an  electric  street-rail- 
way track. 

Christensen  r.  Union  Trunk  Line,  6  Wash. 
77,  32  Pac.  1018;  Mitchell  v.  Taeoma  R.  d 
Motor  Co.  9  Wash.  131,  37  Pac.  341 ;  Beach, 
Contrib.  Neg.  3d  ed.  9  427;  Robbins  ▼. 
Springfield  Street  R.  Co.  165  Mass.  30,  42  N. 
E.  334;  Creamer  v.  West  End  Street  R.  Co. 
156  Mass.  320,  16  L.  R.  A.  490,  31  N.  E. 
391 ;  Mullen  v.  Springfield  Street  R.  Co.  164 
Mass.  450,  41  N.  E.  664;  Sewell  v.  New 
York,  N.  H.&H.R.  Co.  171  Mass.  302,  50 
K.  E.  541 ;  Kelly  v.  Wakefield  &  S.  Street 
R.  Co.  175  Mass.  331,  56  N.  £.  285;  Consoli- 
dated Traction  Co.  v.  Scott,  58  N.  J.  L.  682, 
33  L.  R.  A.  122,  34  Atl.  1094;  Jewett  v. 
Paterson  R.  Co.  62  N.  J.  L.  424,  41  Atl.  707 ; 
Brady  v.  Consolidated  Traction  Co.  63  N. 
J.  L.  25,  42  Atl.  1064;  Fitzhenry  v.  Consoli- 
dated Traction  Co.  64  N.  J.  L.  674, 
46  Atl.  698;  MeHugh  t.  North  Jersey 
Street  R.  Co.  (N.  J.  L.)  46  Atl.  782; 
Shea  v.  St.  Paul  City  R.  Co.  50  Minn.  395, 
52  N.  W.  902;  Hickey  v.  St.  Paul  City  R. 
Co.  60  Minn.  119,  61  N.  W.  894;  Terien  v. 
St.  Paul  City  R.  Co.  70  Minn.  532,  73  N.  W. 
412;  Wosika  v.  St.  Paul  City  R.  Co.  80 
Minn.  364,  83  N.  W.  386;  Twist  v.  Winona 
d  St.  P.  R.  Co.  39  Minn.  164,  39  N.  W.  403 ; 
Oreengard  r.  St.  Paul  City  R.  Co.  72  Minn. 
181,  75  N.  W.  221 ;  Hafner  v.  St.  Paul  City 
R.  Co.  73  Minn.  252,  75  N.  W.  1048;  Downs 
v.  St.  Paul  City  R.  Co.  75  Minn.  41,  77  N. 
W.  408;  Gagne  ▼.  Minneapolis  Street  R.  Co. 
77  Minn.  171,  79  N.  W.  671;  M orris sey  v. 
Bridgeport  Traction  Co.  68  Conn.  215,  35 
Atl.  1126;  Joyce,  Electric  Law,  59  630,  632, 
633,  650;  Young  v?  Citizens9  Street  R.  Co. 
148  Ind.  54,  44  N.  E.  927,  47  N.  E.  142; 
Boelzel  v.  Crescent  City  R.  Co.  49  La.  Ann. 
1302,  38  L.  R.  A.  708,  22  So.  332 ;  Snider  v. 
New  Orleans  &  C.  R.  Co.  48  La.  Ann.  1,  18 
So.  695;  Schulte  v.  New  Orleans  City  & 
Lake  R.  Co.  44  La.  Ann.  509,  10  So.  811; 
Dieck  v.  New  Orleans  City  &  Lake  R.  Co. 
51  La.  Ann.  262,  25  So.  71;  Hemingway  r. 
New  Orleans  City  &  Lake  R.  Co.  60  La.  Ann. 
1087,  23  So.  952 ;  O'Rourke  v.  New  Orleans 
City  d  Lake  R.  Co.  51  La.  Ann.  755,  25  So. 
323;  Baltimore  Traction  Co.  ▼.  Helms,  84 
Md.  515,  36  L.  R.  A.  215,  36  Atl.  119; 
Borschall  ▼.  Detroit  R.  Co.  115  Mich.  473, 
73  N.  W.  552 ;  MoOee  v.  Consolidated  Street 
R.  Co.  102  Mich.  107,  26  L.  R.  A.  300,  60 
X.  W.  296;  Bennett  v.  Detroit  Citizens' 
Street  R.  Co.  123  Mich.  692,  82  N.  W.  518; 
Blakeslee  v.  Consolidated  Street  R.  Co. 
105  Mich.  462,  03  N.  W.  401;  Fritz 
▼.  Detroit  Citizens*  Street  R.  Co.  105 
Mich.  60,  62  N.  W.  1007 ;  Henderson  v.  De- 
troit Citizens'  Street  R.  Co.  116  Mich.  368, 
64L.R.A. 


74  X.  W.  525;  Hine  v.  Bay  Cities  Consoli- 
dated R.  Co.  115  Mich.  204,  73  N.  W.  116; 
Doherty  v.  Detroit  Citizens'  Street  R.  Co. 
118  Mich.  209,  76  N.  W.  377,  80  N.  W.  36; 
McCarthy  v.  Detroit  Citizens'  Street  R.  Co. 
120  Mich.  400,  79  N.  W.  631;  Lau  v.  Lake 
Shore  d  M.  S.  R.  Co.  120  Mich.  115,  79  N. 
W.  13;  Watson  v.  Mound  City  Street  R.  Co. 
133  Mo.  246,  34  S.  W.  574;  Thompson  v. 
Buffalo  R.  Co.  145  N.  Y.  196,  39  N.  £.  709; 
Lang  v.  Metropolitan  Street  R.  Co.  26  Misc. 
754,  57  N.  Y.  Supp.  249;  Fenton  v.  Second 
Ave.  R.  Co.  126  N.  Y.  625,  26  N.  E.  967 ; 
Cardonner  v.  Metropolitan  Street  R.  Co.  38 
App.  Div.  597,  56  N.  Y.  Supp.  600;  Quinn 
v.  Brooklyn  City  R.  Co.  40  App.  Div.  608, 
57  N.  Y.  Supp.  544;  Smith  v.  City  & 
Suburban  R.  Co.  29  Or.  639,  46  Pac.  136, 
780;  Darwood  v.  Union  Traction  Co.  189 
Pa.  592,  42  Atl.  290;  Carson  v.  Federal 
Street  d  P.  Valley  R.  Co.  147  Pa.  219,  15 
L.  R.  A.  257,  23  Atl.  369;  Kierzenkowski 
▼.  Philadelphia  Traction  Co.  184  Pa.  459, 
39  Atl.  220;  Callary  v.  Boston  Transit  Co. 
185  Pa.  176,  39  Atl.  813;  Pletcher  v.  Scran- 
ton  Traction  Co.  185  Pa.  147,  39  Atl.  837; 
Funk  v.  Electric  Traction  Co.  175  Pa.  559, 
34  Atl.  861;  Qould  v.  Union  Traction  Co. 
190  Pa.  198,  42  Atl.  477 ;  Nugent  v.  Phila- 
delphia Traction  Co.  181  Pa.  160,  37  Atl. 
200;  Buzby  v.  Philadelphia  Traction  Co. 
126  Pa.  569,  17  Atl.  895;  Cowley  ▼.  La 
Crosse  City  R.  Co.  106  Wis.  239,  82  N.  W. 
198,  101  Wis.  145,  77  N.  W.  180;  Helber  v. 
Spokane  Street  R.  Co.  22  Wash.  319,  61  Pac. 
40;  Blaney  v.  Electric  Traction  Co.  184  Pa. 
524,  39  Atl.  294. 

Respondent  was  guilty  of  want  of  or- 
dinary care  in  not  looking  before  going  upon 
the  south  track  immediately  in  front  of  a 
moving  car.  He  was  likewise  negligent  in 
failing  to  wait  for  a  temporary  obstruction 
to  pass  out  of  the  way  so  that  he  could  see 
such  car. 

Stowell  ▼.  Erie  R.  Co.  39  C.  C.  A.  145,  98 
Fed.  622;  3  Elliott,  Railroads,  §  1170;  Hear 
ney  v.  Long  Island  R.  Co.  112  N.  Y.  122,  19 
N.  E.  422;  Boerth  v.  West  Side  R.  Co.  87 
Wis.  288,  58  N.  W.  376;  Doherty  v.  Detroit 
Citizens'  Street  R.  Co.  118  Mich.  209,  76  N. 
W.  377,  80  N.  W.  36;  Blakeslee  v.  Consoli- 
dated Street  R.  Co.  105  Mich.  462,  63  N.  W. 
401;  Oreengard  v.  8t.  Paul  City  R.  Co.  72 
Minn.  181,  75  N.  W.  221 ;  Stowers  v.  Citi- 
zens' Street  R.  Co.  21  Ind.  App.  434,  52  N. 
E.  710;  Baltimore  Traction  Co.  v.  Helmsp 
84  Md.  515,  30  L.  R.  A.  215,  36  Atl.  119; 
Thompson  v.  Buffalo  R.  Co.  145  N.  Y.  196, 
39  N.  E.  709;  Blaney  ▼.  Electric  Traction 
Co.  184  Pa.  524,  39  Atl.  294;  Darwood  v. 
Union  Traction  Co.  189  Pa.  592,  42  Atl.  290; 
Nugent  v.  Philadelphia  Traction  Co.  181 
Pa.  160,  37  Atl.  206;  McCarthy  v.  Detroit 
Citizens'  Street  R.  Co.  120  Mich.  400,  79  N. 
W.  631. 

Appellant  did  not  put  respondent  in  peril, 
and  the  latter  would  never  nave  been  in 
danger  or  peril  had  he  exercised  ordinary, 
or  any,  care. 

No  allowance  is  made  in  favor  of  one 
whose  own  fault  has  brought  him  into  the 
peril  which  disturbs  his  judgment. 
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Shearm.  &  Rcdf.  'Sag.  fl  89;  Baltzer  v. 
Chicago,  M.  d  N.  R.  Co.  83  Wis.  451),  53  N. 
W.  885;  Richfield  v.  Michigan  C.  R.  Co.  110 
Mich.  406,  68  N.  W.  218;  Schneider  v.  Sec- 
ond Ave.  R.  Co.  133  N.  Y.  583,  30  N.  E.  753. 

The  defective  controller  handle  cannot  be 
deemed  the  proximate  or  immediate  cause 
of  the  accident,  unless  prior  want  of  care  in 
that  respect  was  the  cause  of  the  collision, 
accident,  and  injury. 

The  facts  in  the  case  at  bar  do  not  show 
knowledge  of  peril  or  wilful  injury. 

Contributory  negligence  is  a  complete  de- 
fense to  everything  short  of  wilfulness  or 
wantonness. 

1  Shearm.  &  Redf.  Neg.  6th  ed.  p.  64;  In- 
ternational d  O.  N.  R.  Co.  v.  Kuehn,  1 1  Tex. 
Civ.  App.  21,  31  S.  W.  322;  Rowen  v.  New 
York,  N.  E.  d  E.  R.  Co.  59  Conn.  364,  21 
Atl.  1073 ;  Trousclair  v.  Pacific  Coast  S.  S. 
Co.  80  Cal.  521,  22  Pac.  258;  Smith  v.  Nor- 
folk  d  S.  R.  Co.  114  N.  C.  728,  25  L.  R.  A. 
289,  19  S.  E.  863,  923. 

Messrs.  C.  8.  Voorhees,  Reese  H. 
Voorhees,  and  Albert  Allen,  for  re- 
spondent : 

The  injury  inflicted  upon  the  respondent, 
for  which  no  adequate  compensation  can 
ever  be  made,  was  solely  attributable  to  the 
monstrous  negligence  of  the  appellant  in 
sending  out  a  car  so  illy  equipped  with  ap- 
pliances as  to  be  a  standing  menace  to  the 
security  of  life  and  limb. 

Roth  v.  Union  Depot  Co.  13  Wash.  525, 
31  L.  R.  A.  855,  43  Pac.  641,  44  Pac.  253. 

It  was  not  negligence  per  ae  for  the  re- 
spondent to  pass  from  behind  the  west- 
bound car  for  the  purpose  of  crossing  the 
south  track. 

Consolidated  Traction  Co.  v.  Scott,  58  N. 
J.  L.  682,  33  L.  R.  A.  122,  34  Atl.  1094. 

The  presence  of  the  respondent  upon  ap- 
pellant's track,  immediately  prior  to  the  in- 
fliction of  the  injury,  in  view  of  the  fact 
that  the  car  could  and  would  have  been 
stopped  in  time  to  avert  such  injury  but  for 
the  negligence  of  appellant  in  furnishing 
the  car  with  the  defective  controller  handle, 
if  negligence  at  all,  was  "only  a  remote 
cause,  or  a  mere  condition"  of  the  injury, 
and  the  appellant's  negligence  was  the  proxi- 
mate cause  thereof. 

Redford  v.  Spokane  Street  R.  Co.  15 
Wash.  419,  46  Pac.  650;  Mitchell  v.  Tacoma 
R.  d  Motor  Co.  9  Wash.  120,  37  Pac.  341 ; 
Thompson  v.  Salt  Lake  Rapid  Transit  Co. 
16  Utah,  281,  40  L.  R.  A.  172,  52  Pac.  92; 
Costello  v.  Syracuse,  B.  d  N.  Y.  R.  Co.  65 
Barb.  92;  Maher  v.  Atlantic  d  P.  R.  Co.  64 
Mo.  276;  Ball  v.  Ogden  City  Street  R.  Co. 
13  Utah,  243,  44  Pac.  1046. 

That  the  appellant,  in  the  case  at  bar, 
knowingly  permitted  the  operation  of  the 
defective  car,  is  unerringly  established  by 
the  evidence.  The  knowledge  of  the  em- 
ployees, whose  duty  it  was  to  report  defects 
to  the  company,  was  the  knowledge  of  the 
company. 

Denver  ▼.  Sherret,  31  C.  C.  A.  499,  60  U. 
8.  App.  104,  88  Fed.  234. 

A  person  in  time  of  imminent  danger  is 
not  negligent  because  he  does  not  take  every 
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precaution  that  a  careful  calculation  after- 
ward will  show  he  might  have  taken. 

Karr  v.  Parks,  40  Cal.  1S3;  Union  P.  R* 
Co.  v.  McDonald,  152  U.  S.  281,  33  L.  ed. 
442,  14  Sup.  Ct.  Rep.  619;  Thurber  v.  Ear- 
Urn  Bridge,  M.  d  F.  R.  Co.  00  N\  Y.  326. 

In  view  of  its  defective  condition,  it  was 
not  "consistent  with  prudence"  for  appellant 
to  operate  car  No.  IS  upon  the  streets  of  a 
populous  city  like  Spokane  at  all,  and  to 
operate  such  a  car  at  any  rate  of  speed  what- 
ever was  equivalent  to  operating  it  at  sv 
"high  and  dangerous  rate  of  speed." 

Dickens  v.  Sew  York  C.  R.  Co.  13  How. 
Pr.  230 ;  Diamond  Block  Coal  Co.  v.  Edmon- 
son, 14  Ind.  App.  594,  43  N.  £.  242. 

Reavls,  J.,  delivered  the  opinion  of  the 
court: 

Plaintiff,  by  his  guardian  ad  litem,  com- 
menced an  action  against  defendant,  a 
street-railway  company  of  Spokane,  for  per- 
sonal injuries  sustained  through  negligence 
of  the  company,  and  alleged  that  Spokane 
was  a  city  with  a  population  of  over  30,000 ; 
that  Riverside  avenue,  where  the  injury  oc- 
curred, was  one  of  the  principal  thorough- 
fares and  public  streets  of  the  city,  on 
which  a  large  amount  of  business  was  trans- 
acted, and  across  which  all  the  people  of 
the  city  were  accustomed  and  had  a  right 
to  travel;  that,  by  reason  of  the  public  use 
of  the  street,  it  was  the  duty  of  the  defend- 
ant to  use  great  care  and  caution  in  keeping 
its  cars  and  machinery  in  proper  condition 
and  repair,  as  well  as  great  caution  in  the 
operation  and  running  of  the  cars  over  its 
tracks  on  Riverside  avenue;  that  for  a  long 
time  prior  to  the  injury  of  plaintiff  the  de- 
fendant carelessly  and  negligently  used  and 
operated  a  car  upon  Riverside  avenue  which 
was  broken,  defective,  and  out  of  repair,  in 
that  the  controller  handle  thereon  (being  the 
handle  used  for  the  purpose  of  turning  the 
current  of  electricity  off  and  on  and  con- 
trolling the  car)  was  broken,  and  on  ac- 
count of  such  defect  the  power  of  the  motor- 
man  operating  the  car,  to  control  and  regu- 
late the  current  of  electricity  and  to  control 
the  car  in  case  of  an  emergency,  was  ren- 
dered uncertain;  that  by  reason  thereof  it 
was  dangerous  to  operate  such  defective  car 
upon  the  street ;  that  defendant  was  careless 
and  negligent  in  operating  such  car  in  such 
dangerous  and  defective  condition;  that  de- 
fendant at  the  time  of  the  injury  was  run- 
ning such,  car  at  a  high  and  dangerous  rate 
of  speed  along  one  of  its  tracks  on  Riverside 
avenue,  meeting  another  car  coming  in  the 
opposite  direction  on  a  parallel  track,  caus- 
ing the  two  cars  to  meet  and  pass  each  other 
at  a  point  where  Riverside  avenue  Is  crossed 
by  another  public  street,  and  which  point  of 
crossing  was  much  frequented  by  public 
travel  with  teams,  bicycles,  and  on  foot; 
and  that  on  the  8th  of  May,  1895,  while 
plaintiff  was  lawfully  traveling  with  a  bi- 
cycle along,  upon,  and  across  Riverside  ave- 
nue, at  the  crossing  of  the  streets  at  the 
time  of  the  meeting  of  the  cars,  he  was 
caught,  knocked  down,  and  run  over  by  the 
defective  car  and  severely  injured.    Defend- 
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ant  answered  the  complaint,  denying  its 
negligence,  and  setting  up  that  the  injury, 
if  any,  received  by  plaintiff  was  caused  di- 
rectly, proximately,  and  solely  by  his  fault 
*nd  negligence,  and  without  any  fault  or 
negligence  of  defendant,  and  that  the  father 
and  guardian  ad  litem  and  the  mother  of 
plaintiff  were  guilty  of  contributory  negli- 
gence, causing  the  injury,  in  allowing  the 
minor  plaintiff  to  escape  beyond  their  cus- 
tody and  control. 

In  mentioning  the  facts  established  at  the 
trial,  where  the  evidence  is  conflicting  only 
those  facts  will  be  considered  which  are  sub- 
stantially shown  from  the  evidence  adduced 
by  plaintiff.  At  the  time  the  injury  oc- 
curred the  plaintiff  was  between  ten  years 
and  ten  Tears  and  nine  months  old.  He  was 
a  boy  of  average  capacity  of  that  age,  was 
accustomed  to  ride  a  bicycle  in  the  streets 
of  Spokane,  and  knew  it  was  dangerous  to 
collide  with  a  street  car  in  motion  in  the 
streets  while  riding  his  bicycle.  Prior  to 
the  accident  he  was  holding  to  the  west- 
bound car,  in  riding  his  bicycle,  until  with- 
in about  a  block  and  a  half  of  the  place 
where  the  accident  occurred.  The  east- 
bound  car,  which  collided  with  plaintiff, 
was  running  at  a  speed  of  about  2*  miles 
per  hour.  If  the  plaintiff  had  looked  be- 
fore going  on  the  track  of  the  defendant  in 
front  of  the  east-bound  car,  he  could  not 
have  seen  the  car  in  time  to  avoid  the  colli- 
sion. The  motorman  on  the  east-bound  car 
rang  his  bell  to  salute  the  passing  west- 
bound car  prior  to  the  accident,  but  just  how 
far  distant  does  not  appear.  The  motorman 
did*  not  see  the  plaintiff  on  the  bicycle  in 
time  to  avoid  the  collision.  The  motorman 
had  been  in  the  employ  of  the  defendant 
company  for  about  two  years  and  was  shown 
to  have  experience  and  capacity.  He  testi- 
fied, in  substance,  that  the  car  had  eight 
wheels,  was  about  32  feet  long,  with  motors 
of  the  Thomson-Houston  system,  and  that 
it  was  controlled  by  an  upright  controller 
in  front,  the  reverse  and  controller  lever 
resting  on  the  same  stand,  but  not  on  the 
same  staff  (that  is,  on  the  outside  pipe) ; 
that  there  was  one  pipe  for  the  controller 
part;  that  the  center  staff  was  the  con- 
trolling staff,  known  as  the  "rheostat," 
which  ran  down  to  the  bottom  of  the  car  on 
the  front  end  to  a  sprocket,  and  down  to 
the  sprocket  wheel,  so  as  to  control  the  con- 
nections underneath,  known  as  the  "rear 
connection,"  by  a  sliding  contact;  that  on 
the  same  stand  was  the  controller  lever; 
that  the  controller  lever  had  an  upright 
handle;  that  there  was  a  steel  or  wire  spin- 
dle that  went  down  from  the  lever  that  came 
out  on  the  steel  spindle;  that  each  was 
worked  by  a  loose  handle,  and,  the  handle 
being  held  tightly,  it  would  turn  on  the 
spindle  and  connect  the  sliding  contact 
that  was  on  the  rheostat,  which  was  about 
a  half  circle,  and  connected  with  a  cable  and 
sprocket;  that  the  purpose  of  the  controller 
handle  was  to  start  and  stop  the  car  by  the 
connection  underneath;  that  the  reverse 
lever  was  one  that  came  out  on  the  same 
plan  as  the  controller  lever  only  that  it  had 
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no  upright  handle  to  it;  that  there  was  an 
overhead  switch  above  the  motorman's  head, 
known  as  a  "cut-off,"  to  either  connect  the 
electricity  with  the  motors  or  disconnect  it; 
that  there  were  brakes  on  the  car;  that  the 
controller  or  controller  handle  was  the  ap- 
pliance ordinarily  used  for  starting  and 
stopping  the  car;  that  it  had  an  upright 
handle  of  brass,  and  a  steel  or  iron  rod  that 
went  through  and  riveted  underneath;  that 
at  the  time  the  controller  handle  or  upright 
grip  that  was  used  to  turn  on  and  off  the 
electricity  for  the  motors  was  wired  on  with 
a  piece  of  baling  wire,  and  that  the  rod  of 
wire  or  steel  that  went  down  through  the 
handle  slipped  from  the  staff;  that  the  staff 
was  brass,  and  there  was  a  hole  through  the 
end  of  it,  and  the  rod  went  through  that 
hole  and  was  ordinarily  riveted  underneath, 
but  in  this  car  the  constant  working  of  the 
hard  metal  on  the  brass  had  worn  the  hole 
so  that  it  allowed  the  rod  to  pull  through, 
and  it  had  thus  been  wired  in  order  to  hold 
it  on  (that  is,  to  hold  the  rod  in  the  proper 
place).  The  motorman  saw  the  plaintiff 
about  halfway  between  the  two  tracks,  a 
foot  or  two  in  advance  of  the  front  end  of 
the  car.  He  put  his  hand  on  the  controller 
handle,  released  about  a  half  turn  of  the 
controller  staff  to  throw  off  the  current,  and 
at  the  same  time  put  on  the  brake,  but,  in 
making  the  motion  to  throw  off  the  current 
with  the  controller  handle,  the  handle  fell 
over  and  prevented  him  using  the  reverse 
lever.  The  reverse  lever  was  nearly  under 
the  disabled  controller  handle.  His  next 
effort  to  throw  off  the  electricity  was  by  the 
overhead  switch.  The  northeast  corner  of 
the  car  struck  the  boy's  bicycle  and  knocked 
him  forward  3  or  4  feet.  He  saw  the  boy 
fall,  but  could  not  specify  at  what  distance 
he  was  from  the  car  when  he  struck  the 
ground.  When  the  car  was  stopped,  plain- 
tiff was  lying  across  the  north  rail,  and  his 
left  leg  under  the  drive  wheel  of  the  car. 
The  track  at  the  time  was  dry,  and  slightly 
inclined  to  be  upgrade.  The  motorman 
stated  that  he  made  an  immediate  effort  to 
stop  the  car  when  he  saw  the  plaintiff.  He 
says  that  as  soon  as  he  saw  the  plaintiff  he 
made  an  effort  to  throw  the  current  out  of 
the  car  with  the  controller,  and  the  handle 
broke, — pulled  out  of  the  socket, — because 
wired  down.  Then  he  made  an  effort  for  the 
reverse  lever,  and  it  came  in  contact  with 
the  disabled  controller  handle.  He  then 
threw  the  overhead  switch,  and  disconnected 
the  current  from  the  trolley  wire  to  the  mo- 
tors. At  the  time  the  plaintiff  was  struck, 
the  front  wheel  of  the  car  was  on  or  near 
the  west  crosswalk  or  a  little  west  of  him. 
With  the  controller  in  good  condition,  the 
motorman  stated,  "the  car  could  have  been 
stopped  under  the  circumstances,  consider- 
ing the  place  and  rate  of  speed,  very  nearly 
instantly."  He  also  said  the  disabled  con- 
troller prevented  his  operating  it,  and  pre- 
vented him  from  operating  the  reverse  lever 
successfully.  He  also  said  that  the  plaintiff 
would  not  have  gone  under  the  front  end  of 
the  car  had  the  controller  been  in  sound  con- 
dition.   The  motorman  was  corroborated  by 
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other  railway  employees  of  experience  in 
bis  statement  that  if  the  controller  had  been 
in  sound  condition  the  car,  under  the  cir- 
cumstances, could  have  been  stopped  almost 
immediately;  some  of  them  stating  2  or  3 
feet  as  the  limit.  It  was  also  shown  that 
the  defect  in  the  controller  had  existed  for 
some  time,  and  was  known  to  the  officers  of 
the  company.  The  plaintiff,  in  company 
with  another  boy,  had  been  following  the 
west-bound  car,  which  was  a  box  car,  for 
some  distance.  lie  and  his  companion  had 
been  riding  behind  the  box  car  on  their  bi- 
cycles, each  having  hold  of  the  end  of  the 
car,  until  within  about  a  block  and  a  half  of 
the  crossing  where  the  accident  occurred. 
They  had  then  ridden  along  the  street  some 
6  feet  north  of  the  track,  still  following 
within  a  short  distance  of  the  westbound 
car,  until  near  the  place  of  the  accident, 
when  the  companion  of  plaintiff  turned 
south  and  crossed  the  two  parallel  tracks, 
inviting  plaintiff,  by  gesture  or  voice,  to  fol- 
low him.  The  plaintiff,  a  few  feet  behind 
the  westbound  car,  turned,  going  south,  di- 
agonally. Plaintiff  testified  he  was  about  6 
feet  back  of  the  west-bound  car  and  6  feet 
towards  the  north,  when  his  companion  left 
him,  and  he  was  about  3  feet  behind  the 
west-bound  car  when  he  crossed  the  track 
southward.    When  he  got  between  the  two 

Sarallel  tracks  he  saw  the  east-bound  car. 
[e  says  he  was  then  going  diagonally  south- 
west, and  he  immediately  turned  to  the 
southeast  to  avoid  the  collision,  when  he 
was  struck  by  the  east-bound  car,  and 
knocked  to  the  front  of  the  car  some  little 
distance;  that  he  was  riding  at  an  ordinary 
rate  of  speed  upon  his  bicycle,  and  had 
slackened  a  little  when  he  crossed  the  rail- 
way track,  but  attempted  to  ride  more 
quickly,  to  cross  ahead  of  the  car.  The 
jury  found  that  the  car,  after  the  collision, 
stopped  within  14  feet. 

1.  Counsel  for  defendant  requested  that 
the  jury  be  instructed  to  find  for  the  defend- 
ant. Of  the  several  instructions  requested 
by  counsel  for  defendant  which  were  refused 
by  the  court,  mention  will  be  made  here  of 
such  as  are  deemed  material.  The  court 
was  requested  to  instruct  that  the  allega- 
tions of  the  complaint  confined  the  alleged 
negligent  acts  of  the  defendant  to  defective 
controller  handle,  excessive,  dangerous,  and 
high  rate  of  speed,  and  cars  passing  at  and 
on  the  intersection  of  the  two  streets,  and 
that  the  evidence  disclosed  that  the  car  was 
not  running  at  a  high,  dangerous,  or  excess- 
ive rate  of  speed.  The  court,  of  its  own  mo- 
tion, instructed  as  follows:  "There  are  but 
three  acts  of  negligence  alleged  which  you 
are  allowed  to  consider :  First,  the  use  and 
operation  on  Riverside  avenue  of  a  car  with 
a  defective  controller  handle;  second,  run- 
ning said  car  with  such  controller  handle  at 
a  high  and  dangerous  rate  of  speed  while 
meeting  another  car  going  in  an  opposite  di- 
rection on  a  parallel  track;  .  .  .  third, 
permitting  the  cars  to  pass  at  a  street  cross- 
ing." The  refusal  of  defendant's  instruction 
as  tendered  is  not  erroneous.  The  court 
could  not,  under  all  the  circumstances  sur- 
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rounding  the  accident,  determine,  as  a  mat- 
ter of  law,  that  the  rate  of  speed  was  not 
excessive.  "It  is  well  settled  that  at  cross- 
ings street  cars  and  pedestrians  have  equal 
rights  to  the  use  of  the  streets  and  it  has- 
been  held  in  that  connection  that  what  is 
proper  care  and  caution  on  the  part  of  those 
in  charge  of  cars  to  prevent  accidents  is  a 
question  of  fact  in  each  case.  Schulman  v. 
Houston,  W.  Street  d  P.  Ferry  R.  Co.  IS 
Misc.  30,  36  N.  Y.  Supp.  439.  .  .  .  The 
facts  in  the  present  case,  to  say  the  least, 
fairly  raised  a  question  for  the  jury,  wheth- 
er the  defendant  was  in  the  exercise  of  due 
and  reasonable  caution  when  it  permitted 
its  south-bound  car  to  pass  the  standing  car 
at  that  public  crossing,  and  at  such  a  rate 
of  speed,  under  the  circumstances.  In  form- 
ing a  judgment  upon  that  question,  there 
were  subsidiary  Questions  equally  calling  for 
consideration  ana  judgment,  such  as,  Was  it 
the  duty  of  the  motorman,  in  the  exercise  of 
due  and  proper  care,  as  he  approached  the 
standing  car,  which  would  obstruct  his  view 
of  passengers  or  pedestrians  who  might  be 
waiting  to  pass,  to  sound  his  bell  or  gong 
as  a  warning;  and  did  he  so  sound  his  bell 
or  gong;  and  should  he  have  had  his  car 
under  control  at  this  crossing;  and  did  he 
have  it  under  such  control  when  approaching 
the  standing  car?  These  facts,  and  the  in- 
ferences to  be  fairly  drawn  from  them,  under 
the  principle  before  alluded  to,  it  seems  to 
me,  clearly  were  matters  for  the  jury,  ex- 
clusively." Consolidated  Traction  Co.  v. 
Scott,  58  N.  J.  L.  682,  33  L.  R.  A.  122,  34 
Atl.  1094.  The  evidence  had  disclosed  de- 
fective appliances  in  the  control  of  the  £ar, 
so  that  it  could  not  be  so  speedily  stopped 
as  where  the  machinery  for  operation  was  in 
sound  condition.  Safety  in  the  rate  of 
speed  is  nearly  always  relative.  In  Penny 
v.  Rochester  R.  Co.  7  App.  Div.  595,  40  N. 
Y.  Supp.  172,  it  was  held:  "As  it  was  the 
defendant's  duty  to  have  its  cars  under  con- 
trol at  street  crossings  the  jury  had  a  right 
to  consider  the  question  whether  the  car 
could  have  been  stopped  more  easily  if  the 
sand  box,  approved  for  use  under  such  cir- 
cumstances, had  been  filled '  with  sand." 
Whether  the  collision  between  the  infant 
plaintiff  and  the  car  was  unavoidable  or  in- 
evitable was  properly  submitted  to  the  jury. 
Counsel  also  requested  an  instruction  that 
if  the  evidence  showed  that  the  bells  and 
gongs  had  been  sounded,  and  the  car  was 
running  at  slow  and  moderate  speed,  and 
plaintiff,  without  warning,  under  circum- 
stances which  were  not  reasonably  to  be  ex- 
pected, darted  suddenly  in  front  of  or 
against  or  in  close  proximity  to  the  car, 
then  the  defendant  would  be  liable  only  for 
the  use  of  ordinary  care  after  discovering 
the  infant  plaintiff,  with  such  car,  equip- 
ment, and  apparatus  as  the  defendant  and 
its  motorman  then  had  for  stopping  the  car, 
if  the  motorman  did  all  he  could  with  tho 
car  and  equipment  at  that  time,  after  dis- 
covering the  position  or  danger  of  the  infant 
plaintiff,  then  the  verdict  should  be  for  de- 
fendant. The  element  of  error  in  this  pro- 
posed instruction  is  that  the  duty  of  the  de- 
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fendant  in  the  exercise  of  ordinary  care  waa 
measured  by  the  condition  of  the  equipment 
and  apparatus  of  the  car  at  the  time  of  the 
Accident.     It  omits  defective  appliances  for 
stopping    the   car.    Counsel    requested   the 
charge  that,  if  the  plaintiff  failed  to  atop, 
look,  and  listen,  or  take  any  reasonable  pre- 
caution to  ascertain  whether  a  car  was  com- 
ing  east,   it   was   contributory    negligence. 
The  court  gave  the  following  instruction: 
"You  are  instructed  that  the  plaintiff  is  re- 
quired to  use  ordinary  care, — that  is,  such 
care  as  an  ordinarily  prudent  person  would 
use  under  the  facts  and  circumstances  de- 
tailed in  this  case,  taking  into  consideration 
the  age,  capacity,  knowledge,  and  experience 
of  the  infant  plaintiff;  and  he  is  required 
to  use  the  same  care  as  the  average  careful 
and  prudent  boy  of  his  age,  capacity,  pru- 
dence, and  knowledge.    If  you  find  that  he 
possessed  such  knowledge,  capacity,  and  ex- 
perience,  and  knew   it  was   dangerous   to 
pass  immediately  in  front  of  a  moving  street 
car,  and  that  he  attempted  to  do  so  without 
looking  and  listening,  when,  if  he  had  done 
so,  he  would  have  discovered  the  car  in  time 
to  have  avoided  the  accident  complained  of, 
the  presumption  is  that  he  was  guilty  of 
contributory  negligence."    It  is  not  negli- 
gence per  se  if  it  is  not  shown  that  one 
looked  and  listened  in  crossing  a  street  rail- 
way.   The  degree  of  care  required  in  cross- 
ing a  highway  and  steam  railway  in  looking 
up  and  down  the  track,  is  not  necessarily 
the  test  of  care  required   in  crossing  the 
track  of  a  street  railway  on  a  public  street. 
Failure  to  look  and  listen  before  crossing 
the  tracks  of  an  electric  railway  in  a  public 
street,  where  the  cars  have  not  exclusive 
right  of  way,  is  not  negligence,  as  a  matter 
of  law.    Robbins  v.  Springfield  Street   R. 
Co.  165  Mass.  30,  42  N.  E.  334;  Consolidated 
Traction  Co.  v.  Scott,  58  N.  J.  L.  682,  33  L. 
R-  A.  122,  34  Atl.  1094 ;  Shea  v.  St.  Paul  City 
R.  Co.  50  Minn.  395,  52  N.  W.  902.     Counsel 
for  defendant  also  requested  the  instruction 
that  if  the  plaintiff  was  guilty  of  an  act  of 
negligence  which  directly  contributed  to  the 
injury,  or  of  any  lack  of  ordinary  care  on 
his  part,  or  an  omission  to  do  what  he  ought 
to  have  done  under  the  circumstances,  which 
act  or  omission  directly  contributed  to  the 
accident,  it  would  defeat  a  recovery.    We 
think  the  instruction  attempts  to  refine  the 
rule  of  ordinary  care  which  was  imposed  on 
the  plaintiff.     Defendant  objects  to  the  fol- 
lowing instruction  given :     "That  if  you  find 
from  the  evidence  that  the  plaintiff  was  in- 
jured by  one  or  more  of  defendant's  cars,  at 
or  near  a  street  crossing,  at  the  time  of  the 
passing  of  another  car,  it  is  for  the  jury  to 
determine  from  all  the  evidence,  taking  into 
consideration   all   of  the   circumstances   of 
the  case,  whether  it  was  negligence  for  the 
defendant    motorman    operating    the    car 
which  did  the  injury  to  pass  such  other  car 
at  that  place  and  at  the  time  at  which  you 
find  from  the  evidence  he  did  that."    As  we 
have  seen,  the  question  of  negligence  in  one 
car  passing  another  at  a  street  crossing  is 
one  of  fact,  in  the  light  of  all  the  evidence 
in  the  case. 
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|      2.  The  railway  company  was  negligent  in 
the  operation  of   the   car.    The   controller 
handle  was  defective  and  the  car  could  not 
be  stopped  with  the  same  facility  as  if  the 
appliance  had  been  sound.    But  the  defend- 
ant alleges  contributory  negligence  upon  the 
part  of  the  infant  plaintiff, — that  plaintiff 
placed  himself  in  a  dangerous  position  con- 
tributing to  his  injury.    The  question  of  the 
contributory  negligence  of  plaintiff  is  one 
of  fact,  ana  for  the  jury,  unless  the  undis- 
puted facts  are  so  clear  that  all  reasonable 
inferences  point  to  one  conclusion.    It  was 
observed   in   Consolidated   Traction   Co.   v. 
Scott,  58  N.  J.  L.  682,  33  L.  R.  A.  122,  34 
Atl.  1094,  which  case,  in  its  facts,  is  some- 
what similar  to  the  one  at  bar:     "There  is 
another  element  to  be  considered  as  affecting 
juridical  action  upon  the  question  of  con- 
tributory negligence  in  this  case,  and  one  that 
I  think  clearly  makes  it  a  question  for  the 
jury  alone,  and  that  is  the  fact  that  the 
plaintiff's  intestate  was  a  boy  of   tender 
years.    He  was  described  as  a  bright  boy, 
but  he  was  so  young  that  naturally  his  pow- 
ers of  reason  and  judgment  could  be  but 
Etially  developed.    He  had  not  passed  far 
ond    the    age    of    seven    years.    .    .    . 
ere  there  is  a  question  whether  the  child 
is  of  sufficient  age  and  discretion  to  be  capa- 
ble of  some  care  for  his  own  safety  the 
?[uestion  of  his  capacity  and  its  degree  is 
or  the  jury.    .    .    .    And  when  a  child 
has  reached  the  age  of  discretion  and  is  con- 
sidered sui  juris  as  a  matter  of  law,  the  de- 
gree of  care  and  caution  required  of  him 
will  be  no  higher  than  such  as  is  usually 
exercised  by  persons  of  similar  age,  judg- 
ment, and  experience;  and  whether  that  de- 
gree of  care  and  caution  has  been  exercised 
by  the  child  in  a  riven  case  is  usually,  if 
not  always,  a  question  of  fact  for  the  jury. 
4  Am.  &  Eng.  Enc.  Law,  p.  46,  and  cases 
cited."    It  was  said  in  Redford  v.  8pokane 
Street  R.  Co.  15  Wash.  419,  46  Pac.  650, 
that  when  the  defendant's  negligence  is  the 
proximate  cause  of  the  injury,  while  that 
of  the  plaintiff  is  only  a  remote  cause  or  a 
mere  condition  of  it,  the  defendant  is  still 
liable.    In  Mitchell  v.    Tacoma  R.  d  Motor 
Co.  9  Wash.  120,  37  Pac.  341,  the  following 
instruction  of  the  superior  court  was  ap- 
proved: "In  determining  whether  the  plain- 
tiff or  defendant  was  guilty  of  negligence,  if 
either  of  them  was,  you  should  take  into 
consideration  the  age  and  intelligence  of  the 
plaintiff.    The  law  does  not  require  the  same 
degree  of  caution  from   a  child  of  tender 
years  as  would  under  like  circumstances  be 
required  of  an  adult,  but  the  degree  of  cau- 
tion required  is  to  be  determined  by  the  ma- 
turity and  capacity  of  the  child.    So  that 
what  you  might  consider  under  the  same  or 
similar  circumstances  would  be  negligence 
on  the  part  of  a  grown  person  would  not  nec- 
essarily be  so  considered  by  you  in  case  of  a 
child  of  tender  years."    It  was  also  ruled  in 
that  case  that  there  was  sufficient  evidence 
to  refuse  a  nonsuit  when  the  facts  shown 
were  that  the  gripman  did  not  keep  such  a 
lookout  as  the  circumstances  demanded,  nor 
give  any  warning  of  approach,  and  that  af- 
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ter  discovering  the  child  on  the  track  the 
car  might  have  been  stopped  sooner  if  the 
brakes  had  been  in  proper  condition;  and  it 
was  observed:  "The  mere  circumstance  that 
the  car  ran  an  unusual  distance  before  it 
was  stopped  was  some  evidence  either  of  im- 
proper management  or  that  it  was  out  of 
repair,  or  that  the  brakes  were  defective." 
No  negligence  on  the  part  of  the  parents  was 
shown.  The  real  question  here  arises  upon 
the  motion  to  instruct  for  the  defendant 
upon  the  ground  of  contributory  negligence 
by  the  infant  plaintiff;  and,  conceding  there 
was  want  of  ordinary  care  in  the  plaintiff 
preceding  the  collision,  did  it  contribute  to 
the  injury,  or  was  it  a  mere  condition  be- 
fore the  accident?  We  conclude  that  the 
important  inquiry  determinative  of  this  con- 
troversy is,  Was  the  negligence  of  the  de- 
fendant the  proximate  cause  of  the  injury? 
The  facts  shown  by  the  plaintiff  have  been 
given  and  do  all  the  inferences  arising  from 
them  show  to  all  reasonable  minds  that 
want  of  ordinary  care  on  the  part  of  the 
plaintiff  contributed  to  his  injury?  We  have 
seen  that  it  was  not  negligence  per  se  for 
plaintiff  to  pass  from  behind  the  west-bound 
car  for  the  purpose  of  crossing  the  south 
track.  In  the  case  of  Thompson  v.  Salt 
Lake  Rapid  Transit  Co.  16  Utah,  281,  40  L. 
R.  A.  172, 52  Pac.  92,  the  facts  are  very  sim- 
ilar to  those  in  the  case  under  consideration. 
There  the  defendant,  sent  out  a  defective 
street  car,  and  maintained  that  the  plain- 
tiff was  negligent  in  crossing  the  track  in 
front  of  the  car  and  that  in  such  case  it  was 
the  duty  of  the  defendant,  after  discovering 
the  dangerous  situation  of  the  plaintiff, 
caused  by  his  own  negligence,  only  to  exer- 
cise all  reasonable  care  and  diligence  at  his 
command  at  the  time  of  the  injury,  and  that 
when  the  motorman  did  all  he  could  to  stop 
the  car.  although  its  brakes  were  defective, 
the  defendant  could  not  be  held  liable.  Of 
this  the  court  observed:  "The  result  of 
such  a  doctrine  would  be  that  under  such 
circumstances,  when  the  defendant  discov- 
ered negligence  in  a  plaintiff,  it  could  legal- 
ly excuse  the  exercise  of  its  own  want  of 
reasonable  care  by  showing  that  its  appli- 
ances and  brakes  were  in  such  a  wretched 
condition  at  the  time,  on  account  of  its  pre- 
vious and  continued  negligence,  that  it  was 
incapacitated  from  preventing  the  injury 
complained  of  at  the  time  by  the  use  of  rea- 
sonable care.  ...  If  such  rules  were 
applicable  to  contributory  negligence,  his 
[plaintiff's]  safely  in  crossing  a  street  where 
street  cars  were  operated,  with  his  right  to 
recover  damages  in  case  of  negligence,  would 
largely  depend  upon  the  option  of  the  com- 
pany to  keep  its  appliances  in  good  repair." 
The  question  of  contributory  negligence,  un- 
der all  the  circumstances  in  the  case,  was, 
we  think,  properly  submitted  to  the  jury, 
and  its  verdict  must  be  conclusive. 
Affirmed. 

Fullerton,  J.,  concurs. 

Dunbar,  Ch.  J.,  concurring: 
I  concur  in  the  result.    I  think  the  action 
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of  the  respondent  constituted  contributory 
negligence  as  a  matter  of  law,  and  that,  if 
there  had  been  no  fault  on  the  part  of  the 
appellant  which  was  the  proximate  cause  of 
the  injury,  the  respondent  could  not  recover. 
But  whatever  the  fault  of  the  appellant  may 
be  termed, — whether  "comparative  negli- 
gence" or  "wilful  negligence," — companies- 
employing  dangerous  agencies  like  electricity 
must  be  held  to  the  highest  degree  of  care,, 
not  only  in  operating  their  cars,  but  in  what 
is  of  even  more  importance,  viz.,  in  furnish- 
ing their  servants  with  suitable  equipment 
for  properly  operating  the  cars;  for,  with- 
out a  compliance  with  this  first  and  most 
important  requisite,  the  skill  and  care  of  the 
operators  would  be  of  little  avail.  In  this 
case,  if  the  controller  handle  had  been  in 
perfect  order,  and  the  motorman  had  not 
been  driven  to  the  necessity  of  finally  re- 
sorting to  the  over  switch  to  throw  off  the 
electricity,  thereby  losing  precious  time,  the 
injury  would  probably  have  been  averted. 
The  imperfect  condition  of  the  controller 
handle  was  known  to  the  company,  and  the 
operation  of  the  car  with  this  glaring  defect 
in  an  appliance  so  important,  and  upon 
which  the  safety  of  the  traveling  public  so 
largely  depends,  placed  the  company  in  the 
attitude  of  operating  its  car  in  wilful  dis- 
regard of  the  rights  of  the  traveling  public; 
and  such  acts  should  be  held  to  be  wilful 
negligence,  in  their  application  to  the  party 
injured. 

Rehearing  denied. 


City  of  NEW  WHATCOM,  Appt., 

v. 

FAIRHAVEX    LAND    COMPANY,    Respt. 

(24  Wash.  493.) 

A  mnntclpal  corporation  owniuf  land 
on  a  navi arable  lake  and  Urn  non-navl- 
srable  outlet  cannot  appropriate  the  waters 
of  the  lake  for  a  municipal  water  supply,  even 
under  permission  of  the  state,  to  the  Injury 
of  a  riparian  owner  whose  rights  vested  be- 
fore the  adoption  of  the  state  Constitution, 
which  asserted  ownership  In  the  state  of  the 
beds  of  all  navigable  lakes,  but  provided  that 
It  should  not  debar  any  person  from  assert- 
ing his  claim  to  vested  rights. 

(April  8,  1901.) 

a 

APPEAL  by  defendant  from  a  judgment 
of  the    Superior   Court   for    Whatcom 
County  in  favor  of  complainant  in  a  suit  to 

Note. — For  some  cases  In  this  series  as  to 
right  of  city  or  water  company  to  take  waters 
of  ponds,  lakes,  or  streams  for  water  supply,  see 
Uaupt's  Appeal  (Pa.)  3  L.  R.  A.  536 :  Barre  Wa- 
ter Co.  v.  Carnes  (Vt.)  21  L.  R.  A.  769 ;  Rigney 
v.  Tacoma  Light  ft  Water  Co.  (Wash.)  26  L.  R. 
A.  425 ;  Tampa  Waterworks  Co.  v.  Cllne  (Fla.) 
33  L.  R.  A.  376. 

As  to  liability  of  city  for  draining  under- 
ground sources  of  surface  stream  by  pumping 
water  from  wells  to  supply  city  reservoir,  see 
Smith  v.  Brooklyn  (N.  Y.)  45  L.  R.  A.  664.  and 
Forell  t.  New  York  (N.  Y.)  51  L.  R.  A.  695. 
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enjoin  the  diversion  of  water  from  a  natural 
itream  to  the  injury  of  the  rights  of  the  ri- 
parian owner.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  C.  H.  Hurlbut,  T.  E.  Cade,  and 
O.  B.  Barbo,  for  appellant : 

The  state  ia  the  sole  and  absolute  owner 
of  the  bed,  the  shore  to  high  water  mark, 
and  the  waters  of  the  lake. 

Wash.  Const,  art.  17,  §  1;  Eisenbach  v. 
Hatfield,  2  Wash.  236,  12  L.  R.  A.  632,  26 
Pac.  530;  Harbor  Line  Comrs.  v.  State  ew 
rtl  Yesler,  2  Wash.  530,  27  Pac  550. 

The  state  can  use  or  divert,  or  authorize 
the  use  or  diversion  of,  the  waters  in  the 
lake  for  any  purpose  it  may  see  fit. 

Harbor  Line  Comrs.  v.  State  em  rel.  Tes- 
ter, 2  Wash.  530,  27  Pac.  550;  Eisenbach  v. 
Eatfield,  2  Wash.  252,  12  L.  R.  A.  632,  26 
Pac  539;  St.  Anthony  Falls  Water  Pouter 
Co.  v.  St.  Paul  Water  Comrs.  168  U.  8.  349, 
42  L.  ed.  497,  18  Sup.  Ct.  Rep.  157 ;  MoMan- 
u«  v.  Carmichael,  3  Iowa,  26;  The  Genesee 
Chief  v.  Fitzhugh,  12  How.  454,  13  L.  ed. 
1063;  Barney  v.  Keokuk,  94  U.  8.  336,  24 
L.  ed.  227;  Shively  v.  Bowlby,  152  U.  6.  1, 
88  L.  ed.  331,  14  Sup.  Ct.  Rep.  548. 

The  decisions  from  any  of  the  states  main- 
taining that  navigable  waters  are  either 
wholly  or  partially  private  property  can  in 
no  sense  be  authority,  or  even  of  aid,  in  a 
ttate  where,  like  our  own,  the  state  is  the 
sole  owner  of  said  public  waters. 

Watuppa  Reservoir  Co.  v.  Fall  River,  147 
Mass.  548,  1LR.A.  469,  18  N.  E.  465. 

When  the  question  arises  between  the 
United  States,  or  the  state,  and  the  individ- 
ual, in  all  the  states  where  the  navigable 
waters  are  owned  wholly  or  partially  by  the 
riparian  owner,  the  decisions,  both  Federal 
and  state,  uniformly  hold  that  rights  below 
high-water  mark  are  not  property  within 
the  constitutional  prohibition  against  tak- 
ing property  without  compensation. 

Stockton  v.  Baltimore  d  N.  Y.  R.  Co.  1 
Inters.  Com.  Rep.  411,  32  Fed.  9;  Gibson  v. 
United  States,  166  U.  8.  269,  41  L.  ed.  996, 
17  Sup.  Ct.  Rep.  578;  Sage  v.  Veto  York, 
154  N.  Y.  61,  38  L.  R.  A.  607,  47  N.  E.  1096; 
Wood,  Nuisances,  3d  ed.  §  458. 

In  public  waters  the  public  not  only  have 
the  rights  of  navigation,  but  all  other  rights 
incident  to  ownership. 

28  Am.  &  Eng.  Enc  Law,  p.  246;  HolUs- 
ter  v.  Union  Co.  9  Conn.  436,  25  Am.  Dec. 
36;  Brooks  v.  Cedarbrook  d  S.  C.  River  Im- 
prov. Co.  82  Me.  17,  7  L.  R.  A.  460,  19  Atl. 
87;  Gould  v.  Hudson  River  R.  Co.  6  N.  Y. 
522;  People  v.  Tibbetts,  19  N.  Y.  523;  Tom- 
tin  v.  Dubuque,  B.  d  M.  R.  Co.  32  Iowa,  106, 
7  Am.  Rep.  176;  Ingraham  v.  Chicago,  D.  d 
M.  R.  Co.  34  Iowa,  249;  Barney  v.  Keokuk, 
04  U.  8.  325,  24  L.  ed.  224;  Stockton  v. 
Baltimore  d  W.  Y.  R.  Co.  1  Inters.  Com. 
Rep.  411,  32  Fed.  9;  Ravenswood  v.  Flem- 
ing, 22  W.  Va.  62,  46  Am.  Rep.  486;  Hart  v. 
Baton  Rouge,  10  La.  Ann.  171;  Bowlby  v. 
Bhively,  22  Or.  414,  30  Pac.  154. 

A  riparian  proprietor  upon  a  navigable 
stream  cannot  recover  for  any  damages  to 
his  property  by  reason  of  an  authorized  dam 
or  bridge  across  the  river. 
UL.R.A. 


Wood,  Nuisances,  3d  ed.  fi  468;  Pennsyl- 
vania R.  Co.  v.  New  York  d  L.  B.  R.  Co.  23 
N.  J.  Eq.  157;  Matthiessen  d  W.  Sugar  Ref. 
Co.  v.  Jersey  Ctty,  26  N.  J.  Eq.  247;  Black- 
well  v.  Old  Colony  R.  Co.  122  Mass.  1 ;  Lan- 
sing v.  Smith,  4  Wend.  9,  21  Am.  Dec.  89; 
Hamilton  v.  Vicksburg,  S.  d  P.  R.  Co.  llfr 
U.  8.  280,  30  L.  ed.  393,  7  Sup.  Ct.  Rep. 
206;  Monongahela  Ttav.  Co.  v.  Coon,  6  Pa. 
379,  47  Am.  Dec.  474;  Philadelphia  Port 
Wardens  v.  Philadelphia,  42  Pa.  209;  Mo- 
nongahela Bridge  Co,  v.  Kirk,  46  Pa.  112, 
84  Am.  Dec.  539;  Hawkins  Point  Light- 
House  Case,  39  Fed.  77 ;  Scranton  v.  Wheel- 
er, 113  Mich.  665,  71  N.  W.  1091;  Hoboken 
v.  Pennsylvania  R.  Co.  124  U.  8.  656,  31  L. 
ed.  543,  8  Sup.  Ct.  Rep.  643. 

Plaintiff  had  no  right  of  property  below 
low-water  wark,  and  no  property  in  the  flow 
of  water. 

Gibson  v.  United  States,  166  U.  8.  269,  41 
L.  ed.  996,  17  Sup.  Ct.  Rep.  678,  29  Ct,  CI. 
18;  Friend  v.  United  States,  30  Ct.  CI.  94; 
Mills  v.  United  States,  12  L.  R.  A.  673,  46 
Fed.  738;  Davidson  v.  Boston  d  M.  R.  Co.  3 
Cush.  105;  Rundle  v.  Delaware  d  R.  Canal 
Co.  14  How.  91,  14  L.  ed.  339;  United  States 
v.  Rio  Grande  Dam  d  Irrig.  Co.  174  U.  8. 
702,  43  L.  ed.  1141,  19  Sup.  Ct.  Rep.  770; 
People  v.  St.  Louis,  10  111.  351,  48  Am.  Dec 
339;  Homochitto  River  Comrs.  v.  Withers, 
29  Miss.  21,  64  Am.  Dec.  127;  Cohn  v.  Wau- 
sau  Boom  Co.  47  Wis.  314,  2  N.  W.  546; 
Black  River  Improv.  Co.  v.  LaCrosse  Boom 
d  Tramp.  Co.  54  Wis.  659,  11  N.  W.  452; 
Falls  Mfg.  Co.  v.  Oconto  River  Improv.  Co. 
87  Wis.  134,  58  N.  W.  259;  McKeen  v.  Dela- 
ware Division  Canal  Co.  49  Pa.  424;  Mo- 
nongahela Nav.  Co.  v.  Coone,  6  Watts  &  8. 
101;  Susquehanna  Canal  Co.  v.  Wright,  9 
Watts  &  8.  9,  42  Am.  Dec  312;  Fulmer  v. 
Williams,  122  Pa.  191,  1  L.  R.  A.  603,  15 
Atl.  726;  Wood  v.  Fowler,  26  Kan.  682,  40 
Am.  Rep.  334;  Brown  v.  Cunningham,  82 
Iowa,  512,  12  L.  R.  A.  584,  48  N.  Wx.  1042; 
Canal  Appraisers  v.  People  ew  rel.  Tibbits, 
17  Wend.  629;  People  ex  rel.  Loomis  v.  Ca- 
nal Appraisers,  33  N.  Y.  461;  Crill  v.  Rome, 
47  How.  Pr.  398;  Minneapolis  Mill  Co.  v. 
St.  Paul  Water  Comrs.  56  Minn.  485,  58  N. 
W.  33;  Fay  v.  Salem  d  D.  Aqueduct  Co.  Ill 
Mass.  27;  Auburn  v.  Union  Water  Power 
Co.  90  Me.  576,  38  L.  R.  A.  188,  38  Atl.  561. 

To  supply  the  inhabitants  of  the  city 
with  water  is  a  public  purpose,  and  is  a 
paramount  necessity  superior  to  every  oth- 
er use. 

Crill  v.  Rome,  47  How.  Pr.  398;  Watuppa 
Reservoir  Co.  v.  Fall  River,  147  Mass.  548,  I 
L.  R.  A.  467,  18  N.  E.  465;  Auburn  v.  Union 
Water  Power  Co.  90  Mc  576,  38  L.  R.  A. 
188,  38  Atl.  661;  Logansport  v.  Uhl,  09  Ind. 
531,  50  Am.  Dec.  109;  Minneapolis  Mill  Co. 
v.  St.  Paul  Water  Comrs.  56  Minn.  485,  58 
N.  W.  34;  Atty.  Gen.  v.  Eau  Claire,  37  Wis. 
400;  State  v.  Eau  Claire,  40  Wis.  533; 
Gould,  Waters,  2d  ed.  §  205;  Philadelphia 
v.  Collins,  68  Pa.  115;  Gallagher  v.  Phila- 
delphia, 4  Pa.  Super.  Ct.  60;  Philadelphia 
v.  Gilmartin,  71  Pa.  140;  Philadelphia  * 
Spring  Garden  Comrs.  7  Pa.  363;  Barre 
Water  Co.  v.  Carnes,  65  Vt  626,  21  L.  R.  A. 
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769,  27  Atl.  609;  Falls  Mfg.  Co.  v.  Oconto 
River  Improv.  Co.  87  Wis.  134,  58  N.  W. 
2G1;  Hallock  v.  Suitor,  37  Or.  9,  60  Pac. 
384. 

This  lake  and  its  short  outlet  is  one  water- 
course, the  outlet  being  a  dependent  part  of 
the  lake,  and  the  waters  of  the  creek  are  the 
waters  of  the  lake. 

The  state,  by  its  Constitution,  asserted 
ownership  to  all  of  the  watercourse,  and  not 
alone  to  a  subservient  portion  of  it. 

Minneapolis  Mill  Co.  v.  8t.  Paul  Water 
Comrs.  168  (J.  S.  349,  42  L.  ed.  497,  18  Sup. 
Ct.  Rep.  157 ;  People  ex  rel.  Loomis  v.  Canal 
Appraisers,  33  N.  Y.  461;  Scranton  v. 
V? heeler,  113  Mich.  565,  71  N.  W.  1091; 
Falls  Mfg.  Co.  v.  Oconto  River  Improv.  Co. 
87  Wis.  134,  58  N.  W.  261;  Hallock  v.  Suit- 
or, 37  Or.  9,  60  Pac.  384;  Cohn  v.  Wausau 
Boom  Co.  47  Wis.  314,  2  N.  W.  646;  East 
Hoquiam  Boom  d  Logging  Co.  v.  Neeson,  20 
Wash.  142,  54  Pac.  1001;  Watuppa  Reser- 
voir Co.  v.  Fall  River,  147  Mass.  548,  1  L. 
R.  A.  467,  18  N.  E.  465;  Auburn  v.  Union 
Water  Pouter  Co.  90  Me.  576,  38  L.  R.  A. 
188,  38  Atl.  561;  Canal  Appraisers  v.  Peo- 
ple ex  rel.  Tibbits,  17  Wend.  629. 

The  citizens  and  the  city  are  riparian 
owners  on  the  lake  and  on  the  creek  above 
the  respondent,  and  are  entitled  to  the  use 
of  the  waters  of  the  lake  and  creek  for  all 
ordinary  domestic  purposes,  and,  in  addition, 
a  reasonable  quantity  for  all  extraordinary 
purposes. 

Gould.  Waters,  2d  ed.  §  205. 

The  city  as  the  owners  of  the  streets  and 
public  property  adjoining  the  creek  and  lake 
are  entitled  to  a  reasonable  use  of  the  wa- 
ters of  the  lake  and  creek  for  extraordinary 
purposes. 

Nor  burp  v.  Kitchin,  7  L.  T.  N.  S.  686; 
28  Am.  i  Eng.  Enc.  Law,  p.  954,  note; 
Barre  Water  Co.  v.  Games,  65  Vt.  626,  21 
L.  R.  A.  769,  27  Atl.  609;  Philadelphia  v. 
Spring  Garden  Comrs.  7  Pa.  «>63;  Philadel- 
phia v.  Collins,  68  Pa.  115;  Gallagher  v. 
Philadelphia,  4  Pa.  Super.  Ct.  60;  Philadel- 
phia v.  Gilmartin,  71  Pa.  140;  Auburn  v. 
Union  Water  Power  Co.  90  Me.  676,  38  L. 
R.  A.  188,  38  Atl.  561. 

Messrs.  Kerr  ft  McCord,  for  respond- 
ent: 

Any  proprietor  of  lands  on  the  bank  of  a 
river  has  naturally  an  equal  right  to  the 
use  of  the  waters  which  flow  in  the  stream 
adjacent  to  his  lands  as  it  is  wont  to  run, 
without  diminution  or  alteration. 

Crook  v.  Hewitt,  4  Wash.  749.  31  Pac.  28; 
Rigney  v.  Tacoma  Light  d  Water  Co.  9 
Wash.  576,  26  L.  R.  A.  425,  38  Pac.  147; 
Wintermute  v.  Tacoma  Light  d  Water  Co. 
3  Wash.  727,  29  Pac.  444. 

The  right  to  the  uninterrupted  flowage  of 
the  stream  is  itself  property. 

Lewis,  Em.  Dom.  61 ;  Hanford  v.  St.  Paul 
d  D.  R  Co.  43  Minn.  112,  7  L.  R.  A.  722, 
44  N.  W.  1144. 

It  would  be  a  breach  of  trust  for  the 
state  to  permit  the  waters  of  navigable 
streams  to  be  diverted  to  the  injury  of,  and 
without  compensation  to,  the  riparian  own- 
er. 
54  L.  R.  A. 


Union  Depot  Stteet  R.  d  Transfer  Co.  t. 
Brunswick,  31  Minn.  297,  17  N.  W.  62G; 
Gould,  Waters,  §9  204,  205,  245;  New  York 
Rubber  Co.  v.  Rothery,  132  N.  Y.  293,  30  N. 
E.  841;  Morris  Canal  d  Bkg.  Co.  v.  Jersey 
City,  26  N.  J.  Eq.  294;  Smith  v.  Rochester, 
92  N.  Y.  463,  44  Am.  Rep.  393 ;  Green  Bay 
d  M.  Canal  Co.  v.  Kaukauna  Water  Power 
Co.  70  Wis.  635,  36  N.  W.  828,  75  Wis.  390, 
44  N.  W.  638;  Reading  v.  Althouse,  93  Pa, 
400;  Hough  v.  Doylestown,  4  Brewst.  (Pa.) 
333;  Aoquackanonk  Water  Co.  v.  Watson, 
20  X.  J.  Eq.  369;  Hall  v.  Ionia,  38  Mich. 
493;  Stein  v.  Burden,  24  Ala.  130,  60  Am. 
Dec.  453;  Sweet  v.  Syracuse,  129  N.  Y.  310, 
27  N.  E.  1081,  29  N.  E.  289;  Bradshaw  v. 
Duluth  Imperial  Mill  Co.  52  Minn.  59,  53 
N.  W.  1066. 

No  matter  whether  the  state  or  individ- 
uals own  the  bed  of  the  lake,  the  waters 
cannot  be  diverted  to  the  injury  of  the  ripa- 
rian owner  on  the  outlet  of  such  lake,  with- 
out compensation. 

Sweet  v.  Syracuse,  129  N.  Y.  316,  27  N. 
E.  1081.  29  N.  E.  289;  Lewis,  Em.  Dom.  73, 
77-83;  Canal  Fund  Comrs.  v.  Kempshall, 
20  Wend.  404;  Rumsey  v.  New  York  d  N.  E. 
R.  Co.  133  N.  Y.  79,  15  L.  R.  A.  618,  30  N. 
E.  654;  Yates  v.  Milwaukee,  10  Wall.  497, 
19  L.  ed.  984;  Brisbine  v.  St.  Paul  d  S.  C. 
R.  Co.  23  Minn.  114;  Garwood  v.  New  York 
C.  d  H.  R.  R.  Co.  83  N.  Y.  400,  38  Am.  Rep. 
452;  Chenango  Bridge  Co.  v.  Paige,  83  N. 
Y.  178,  38  Am.  Rep.  407;  Meyers  v.  St. 
Louis,  8  Mo.  App.  206;  Green  Bay  d  M. 
Canal  Co.  v.  Kaukauna  Water  Power  Co. 
70  Wis.  635,  36  N.  W.  828;  75  Wis.  390, 
44  N.  W.  638;  Ooley,  Const.  Lim.  691; 
Gould,  Waters,  204;  Angel  1,  Watercourses, 
chup.  11;  Walker  v.  Board  of  Public  Works, 
16  Ohio,  540;  Saunders  v.  New  York  C.  <£ 
H.  R.  R.  Co.  144  N.  Y.  75,  26  L.  R.  A.  378, 
38  N.  E.  992;  Gilzinger  v.  Saugerties  Water 
Co.  66  Hun,  173,  21  N.  Y.  Supp.  121;  Chocs 
v.  Warsaw  Water-Works  Co.  79  Hun,  151, 
29  N.  Y.  Supp.  729;  Burden  v.  Stein,  27 
Ala.  104,  62  Am.  Dec  758 ;  Rigney  v.  Taco- 
ma Light  d  Water  Co.  9  Wash.  582,  26  L. 
R.  A.  425,  38  Pac.  147;  Pom.  Riparian 
Rights,  §8  7,  9;  Irving  v.  Media,  10  Pa. 
Super.  Ct.  132;  Duesler  v.  Johnstown,  24 
App.  Div.  608,  48  N.  Y.  Supp.  683;  Baxter 
v.  Gilbert,  125  Cal.  580,  58  Pac  129,  374. 

White,  J.,  delivered  the  opinion  of  the 
court: 

This  action  was  originally  instituted  in 
the  district  court  of  the  territory  of  Wash- 
ington on  the  8th  day  of  August,  1889,  by 
the  Fairhaven  Land  Company,  as  plaintiff, 
against  the  Bellingham  Bay  Water  Compa- 
ny, as  defendant.  The  object  of  the  action 
was  to  restrain  and  enjoin  the  Bellingham 
Bay  Water  Company,  as  a  private  corpora- 
tion engaged  in  the  business  of  supplying 
the  inhabitants  of  the  town  of  Whatcom 
with  water  for  general  domestic  and  mu- 
nicipal use,  from  diverting  the  waters  of 
Whatcom  creek  from  its  natural  bed  for 
that  purpose.  Whatcom  creek  is  the  only 
outlet  of  Lake  Whatcom,  and  flows  from 
said  lake,  which  is  situated  about  3  milea 
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to  the  southeastward  of  its  outlet,  in  a  fixed 
and  well-defined  channel,  and  has  a  fall 
from  the  lake  of  318  feet,  and  is  not  in  any 
sense  a  navigable  stream.  Lake  Whatcom  is 
the  source  of  Whatcom  creek,  and  is  a  large 
navigable,  fresh -water  lake,  with  an  area 
of  about  7i  miles,  or  about  6,000  acres, 
and  is  a  meandered  lake.  Whatcom  creek 
empties  into  Bellingham  bay,  a  part  of 
Puget  sound.  In  the  descent  of  the  creek 
to  Bellingham  bay  there  is  a  series  of  falls, 
the  last  of  which  is  about  25  feet  in  height, 
and  the  bottom  of  which  is  on  a  level  with 
the  tidal  waters  of  Bellingham  bay.  This 
last  waterfall  is  immediately  below  a  mill- 
dam  used  by  the  plaintiff  in  propelling  a 
sawmill.  There  is  a  constant  flow  of  water 
through  the  channel  of  the  creek,  which 
varies  with  the  seasons.  The  capacity  of 
the  mill  is  about  75,000  feet  of  lumber  per 
day.  The  natural  flowage  of  the  creek,  un- 
diminished by  any  diversion,  is  insufficient 
during  the  dry  season  of  each  year  to  oper- 
ate the  mill  all  the  time.  During  the  rainy 
season  the  flow  of  water  through  the  creek 
aggregates  about  100,000,000  of  gallons  per 
day,  and  during  the  dry  season  the  average 
flowage  is  from  5,000,000  to  8,000,000  gal- 
lons per  day.  To  operate  the  sawmill  and 
the  water  wheels  connected  therewith,  about 
2,500,000  gallons  per  hour  is  required.     In 

1853  one  Russell  V.  Peabody  entered,  un- 
der what  is  known  as  the  "Donation  Act," 
a  part  of  the  N.  W.-  i  of  the  S.  W.  i  of 
section  30,  township  38  N.,  of  range  3  E. 
The  plaintiff's  mill  is  situated  on  a  tract  of 
land  at  the  mouth  of  Whatcom  creek,  which 
is  a  part  of  the  Peabody  donation  claim. 
The  plaintiff  is  the  owner  of  the  lands  at  tho 
mouth  of  the  creek,  and  is  the  lowest  ripa- 
rian owner  thereon,  and  its  lands  include 
the  bed  of  the  creek  for  a  distance  of  about 
4  mile  upward  from  where  the  creek  emp- 
ties   into    Bellingham    bay.     In    the    year 

1854  Peabody  and  others  associated  with 
him  erected  on  the  tract  now  owned  by  the 
plaintiff  a  sawmill,  and  operated  it  by  water 
power  from  Whatcom  creek  until  1874, 
when  the  mill  was  burned  down.  In  1882  or 
1883  the  mill,  owned  by  the  plaintiff  at  the 
time  this  action  was  commenced,  was  built 
on  plaintiff's  land  about  50  yards  below  the 
old  mill  site;  the  office  of  the  new  mill  be- 
ing about  where  the  old  mill  stood.  By 
mesne  conveyances  from  the  Peabody  heirs 
and  Peabody's  associates  and  their  grantees 
on  the  8th  day  of  May,  1889,  the  plaintiff 
became  the  owner  of  said  mill  and  mill  site, 
and  has  been  the  owner  ever  since.  The 
mill  built  in  1882  is  also  propelled  by  water 
from  Whatcom  creek.  Whatcom  creek 
flows  through  the  Peabody  donation  claim 
And  said  mill  tract.  Subsequent  to  the  in- 
stitution of  this  action  the  Bellingham  Bay 
Water  Company,  for  the  purpose  of  supply- 
ing the  people  of  New  Whatcom  with  water 
for  domestic  and  municipal  purposes,  laid 
its  water  pipes  and  mains  upon  the  streets 
jf  Whatcom,  and  ran  its  mains  up  said 
Whatcom  creek  to  a  point  about  |  mile 
from  Lake  Whatcom,  and  above  the'  mill  and 
lands  of  the  plaintiff,  and  there  connected 


its  intake  pipes  and  mains  with  the  channel 
of  said  creek,  and  diverted  therefrom  the 
water  supply  for  said  city  of  New  What- 
com. The  present  population  of  New 
Whatcom  is  about  7,000,  and  it  is  one  of  the 
growing  and  important  cities  of  Puget 
sound.  In  1893,  and  at  the  time  the  Bell- 
ingham Bay  Water  Company's  intake  pipes 
were  connected  with  and  were  in  the  chan- 
nel of  Whatcom  creek,  the  city  of  New 
Whatcom  purchased  said  water  system  from 
said  water  company;  and  thereafter  the 
city  of  New  Whatcom  extended  the  water 
mains  from  wnere  the  intake  pipes  were 
located  in  said  creek  to  and  within  Lake 
Whatcom  proper,  and  located  the  intake 
pipes,  which  were  24  inches  in  diameter, 
about  i  of  a  mile  from  the  outlet  of  the 
lake,  the  head  of  Whatcom  creek,  placing 
such  intake  pipes  about  6  feet  below  the 
bed  of  the  creek  at  its  source  in  the  lake, 
and  ever  since  has  maintained  said  water 
system,  and  since  such  extension  of  the 
mains  the  water  supply  of  New  Whatcom 
has  been  taken  directly  from  Lake  What- 
com, and  from  no  other  source  whatever. 
Said  lake  is  the  only  practical  source  of 
water  supply  for  the  city  of  New  Whatcom, 
and  each  year  the  necessities  of  the  public 
and  of  the  inhabitants  of  the  city  for  sup- 
ply of  water  are  becoming  more  important 
and  exacting.  The  city  of  New  Whatcom 
has  also  entered  into  various  contracts  and 
leases  with  various  of  its  citizens  and  in- 
habitants, by  which  it  agreed  to  furnish  and 
is  furnishing  such  parties,  through  its 
water  mains,  water  from  Lake  Whatcom 
for  power  purposes,  to  enable  such  parties 
to  operate  mills,  printing  presses,  feed 
mills,  electric-light  plants,  and  various  oth- 
er manchinery,  and  to  supply  docks,  steam- 
ers, coal  bunkers,  etc.  The  water  is  also 
used  by  the  city  in  operating  public  foun- 
tains and  for  public  buildings,  and  in  flush- 
ing sewers,  etc.  After  New  Whatcom  pur- 
chased said  system  an  amended  complaint 
was  filed  in  this  action,  and  the  city  of  New 
Whatcom  was  made  a  party  defendant,  and 
the  action  was  discontinued  against  the 
Bellingham  Bay  Water  Company,  and  the 
city  of  New  Whatcom  was  substituted  for 
the  Bellingham  Bay  Water  Company  as  the 
sole  defendant.  Neither  the  Bellingham 
Bay  Water  Company  nor  the  city  of  New 
Whatcom  at  any  time  instituted  any  action 
to  condemn,  nor  have  they  at  any  time  con- 
demned, plaintiff's  property,  nor  have  they 
taken  any  action  to  secure  the  right  to  di- 
vert the  waters  of  said  Whatcom  creek  or  of 
said  Lake  Whatcom  for  public  or  private 
use  or  for  any  other  purpose,  nor  have  they 
in  any  manner  settled  or  attempted  to  settle 
or  adjust  any  damages  that  plaintiff  has  or 
may  suffer  by  reason  of  the  diversion  of 
said  water.  The  Bellingham  Bay  Water 
Company,  by  lease  or  otherwise,  was  the 
riparian  owner  of  the  bed  of  said  creek  near 
the  source  thereof  above  the  lands  and  mill 
site  of  the  plaintiff  at  the  time  it  put  in 
its  water  system,  and  continued  so  up  to 
the  date  of  the  sale  of  its  system  to  New 
Whatcom,  and  the  city  of  New  Whatcom 
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succeeded  to  whatever  rights  the  water  com- 
pany had  as  such  riparian  owner;  and  the 
water  company  was  a  riparian  owner  on  said 
creek  above  plaintiff  prior  to  the  date  of 
the  plaintiff's  purchase  of  the  mill  and  miU 
tract,  and  that  fact  was  known  to  the  plain- 
tiff when  it  purchased.  The  city  of  New 
Whatcom  has  become  the  successor  of  the 
water  company  in  supplying  its  inhabitants 
with  water,  and  the  value  and  use  of  the 
water  system  depend  almost  wholly  upon  a 
source  of  supply  from  said  lake.  If  the 
supply  was  shut  off  the  entire  plant  would 
be  rendered  valueless,  and  the  people  of  the 
city  would  be  greatly  injured,  and  the  pub- 
lic health'  might  be  endangered.  The  city 
of  New  Whatcom  is  situated  on  both  sides 
of  the  creek,  the  full  length  of  the  creek 
from  its  source,  taking  in  a  part  of  Lake 
Whatcom  and  to  its  outlet.  Streets  and 
alleys  are  located  and  run  across,  parallel 
to,  and  upon  the  banks  and  bed  of  the 
creek;  and  the  city  of  New  Whatcom  is  the 
owner  of  property  on  the  shores  of  the  lake 
and  in  the  bed  of  the  creek  at  its  source, 
and  is  a  riparian  owner  on  the  lake  and 
creek.  By  constructing  a  dam  at  the  head 
of  the  creek  at  the  foot  of  the  lake  the  sur- 
plus water  of  the  lake  during  the  winter 
or  wet  seasons  can  be  stored  or  retained  un- 
til the  dry  weather  approaches,  and  can  be 
used  during  the  summer  to  keep  up  and 
maintain  the  full  natural  flowage  of  the 
creek  during  the  entire  season.  It  is  mani- 
fest from  the  evidence  and  findings  in  the 
case  that  by  reason  of  the  intake  pipes  of 
the  water  system  being  laid  in  Lake  What- 
com, and  the  water  drawn  off  thereby,  the 
natural  flowage  of  Whatcom  creek  is  great- 
ly diminished,  and  that  by  reason  thereof 
there  is  not  sufficient  water  at  certain  sea- 
sons of  the  year  to  operate  the  plaintiff's 
mill  as  the  plaintiff  might  operate  it  but 
for  the  diversion  of  the  water  through  the 
intake  pipes  of  the  defendant.  The  court 
below  held  that  the  diversion  of  any  of  the 
waters  from  Lake  Whatcom,  under  the  wa- 
ter system  of  the  defendant,  for  the  purpose 
of  supplying  water  and  power  to  the  vari- 
ous light  plants,  wood  yards,  printing  of- 
fices, etc.,  was  in  violation  of  the  rights  of 
the  plaintiff,  and  that  the  plaintiff  being 
the  lowest  riparian  owner  on  the  creek,  and 
having  appropriated  the  flowage  thereof  for 
mill  purposes  long  prior  to  the  attempted 
diversion  of  any  of  the  waters  of  said  creek, 
or  of  Lake  Whatcom,  the  source  of  said 
creek,  by  the  defendant  or  the  water  com- 
pany, such  diversion  by  the  defendant  was 
in  violation  of  the  rights  of  the  plaintiff; 
and  the  court  gave  to  the  plaintiff  a  perpet- 
ual injunction  against  the  city  of  New 
Whatcom,  enjoining  and  restraining  it  from 
diverting  any  of  the  waters  of  said  creek, 
or  the  waters  of  Baid  lake,  the  source  of 
said  creek,  for  any  purpose  whatever,  until 
such  time  as  the  said  city  should  compen- 
sate the  plaintiff  for  any  damages  accruing 
to  it  by  reason  of  such  diversion.  From 
this  decree  the  city  appeals. 

The  principal  contention  of  the  appellant 
is  that  the  state,  under  article  17,  §  1,  of 
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the  Constitution,  is  the  sola  and  absolute- 
owner  of  the  bed,  the  shore  to  high-water 
mark,  and  the  waters  of  Lake  Whatcom  v 
that  the  state  can  use  or  divert,  or  author- 
ize the  use  or  diversion  of,  the  waters  in* 
the  lake  for  any  public  purpose;  that  to* 
supply  the  inhabitants  of  a  city  with  water 
is  a  public  purpose,  and  is  a  paramount 
necessity  superior  to  every  other  use;  that, 
the  state  has  authorized  such  use,  and  un- 
der such  authorization  the  appellant  is  us- 
ing the  waters  of  the  lake;  and  that  the  re- 
spondent has  no  interest  in  the  waters  of  the- 
lake. 

The  title  to  lands  under  tide  waters  in. 
the  sea,  arms,  and  inlets  thereof,  and  in 
tidal  rivers,  within  the  realm  of  England, 
was  by  the  common  law  deemed  to  be  vested 
in  the  King,  as  a  public  trust,  to  subserve 
and  protect  the  public  right  to  use  them  as- 
a  common  highway  for  commerce,  trade, 
and  intercourse.  The  King,  by  virtue  of  hia 
proprietary  interest,  could  grant  the  soil 
so  that  it  should  become  private  property; 
but  his  grant  was  subject  to  the  paramount 
right  of  the  public  use  of  navigable  waters, 
which  he  could  neither  destroy  nor  abridge. 
In  every  such  grant  there  was  an  implied 
reservation  of  the  public  right.  Upon  the 
American  Revolution  the  title  and  domin- 
ion of  the  tide  waters,  and  of  the  lands  un- 
der them,  vested  in  the  several  states  of 
the  Union  within  their  respective  borders, 
subject  to  the  rights  surrendered  by  the 
Constitution  to  the  United  States.  The 
new  states  admitted  Into  the  Union  since 
the  adoption  of  the  Constitution  have  the 
same  rights  as  the  original  states  in  the 
tide  waters,  and  in  the  lands  under  them, 
within  their  respective  jurisdictions. 
SKively  v.  Bowlby,  152  U.  S.  1,  38  L.  ed. 
331,  14  Sup.  Ct.  Rep.  548;  Sage  v.  New 
York,  154  N.  Y.  61,  38  L.  R.  A.  606,  47  N. 
E.  1096.  Fresh-water  lakes  in  England  are 
private  property,  and  the  Crown  and  public 
possessed  no  such  rights  in  fresh-water 
lakes  as  they  possessed  in  tide  waters.  In 
navigable  fresh-water  rivers  above  the  flow 
of  the  tide  the  bed  of  the  river  belonged  to 
the  owners  of  the  adjacent  soil  to  the  mid- 
dle of  the  stream.  In  this  country  the  doc- 
trine of  private  ownership  has  been  gener- 
ally recognized  as  the  rule  of  the  common 
law,  but  it  has  been  held  to  be  inapplicable 
to  the  condition  of  many  of  those  states  in 
which  the  inland  rivers  and  lakes  are  large. 
The  provision  of  article  17,  §  1,  of  the  Con- 
stitution was  evidently  for  the  purpose  of 
establishing  the  right  of  the  state  to  the 
beds  of  all  navigable  waters  in  the  state, 
whether  lakes  or  rivers,  or  fresh  or  salt,  to 
the  same  extent  the  Crown  had  in  England 
in  the  sea,  and  in  the  arms  and  inlets  there- 
of, and  in  the  tidal  rivers,  and  to  eliminate 
the  distinctions  existing  under  the  rule  of 
the  common  law  in  this  respect.  Whatever 
rights  the  respondent  possesses  were  ac- 
quired and  became  vested  before  the  adop- 
tion of  our  state  Constitution.  This  court 
has  decided  that  these  righ«s  are  to  be  de- 
termined by  the  rule  of  the  common  law,  so 
far  as  not  repugnant  to  or  inconsistent  with 
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the  Constitution  and  laws  of  the  United 
States,  or  the  organic  act  or  laws  of  Wash- 
ington territory,  or  incompatible  with  the 
institutions  and  conditions  of  society  in 
this  state,  and  that  the  riparian  owner  is  to 
be  protected  in  the  use  and  enjoyment  of 
the  water  naturally  flowing  by  or  over  his 
land,  and,  for  the  purpose  of  protecting  the 
rights  of  a  grantee  of  the  government, — 
such  as  Russell  V.  Peabody  and  his  gran- 
tees are  in  this  case, — his  title  relates  back 
to  the  first  act  necessary  on  his  part  in  the 
proceedings  to  acquire  title.  Benton  v. 
Johneox,  17  Wash.  277,  39  L.  R.  A.  107, 
49  Pac  495.  Section  16,  art.  1,  of  the  Con- 
stitution expressly  provides  that  "no  pri- 
vate property  shall  be  taken  or  damaged  for 
public  or  private  use  without  just  compen- 
sation having  been  first  made,  or  paid  into 
court  for  the  owner."  Section  1,  art.  17,  of 
the  Constitution,  under  which  the  appellant 
claims  that  the  state  is  the  sole  and  abso- 
lute owner  of  the  bed,  the  shore  to  high- 
water  mark,  and  the  waters  of  Lake  What- 
com, and  can  dispose  of  such  waters  as  it 
sees  fit,  expressly  protects  all  persons  in  as- 
serting their  claims  to  vested  rights.  That 
section  reads  as  follows:  "The  state  of 
Washington  asserts  its  ownership  to  the 
beds  and  shores  of  all  navigable  waters  in 
the  state  up  to  and  including  the  line  of 
ordinary  high  tide  in  waters  where  the  tide 
ebbs  and  flows,  and  up  to  and  including  the 
line  of  ordinary  high  water  within  the  banks 
of  all  navigable  rivers  and  lakes;  provided, 
that  this  section  shall  not  be  construed  so 
as  to  debar  any  person  from  asserting  his 
claim  to  vested  rights  in  the  courts  of  the 
state."  Though  this  section  has  the  effect, 
as  has  been  held  by  this  court  in  Eisehbach 
v.  Hatfield,  2  Wash.  236,  12  L.  R.  A.  632, 
26  Pac  539,  and  Harbor  Line  Comra.  v. 
State  ex  rel.  YesJer,  2  Wash.  530,  27  Pac. 
550,  of  vesting  in  the  state  the  entire  and 
exclusive  ownership  of  the  beds  and  shores 
of  all  navigable  waters,  it  should  not  be  con- 
strued as  affecting  the  rights  of  riparian 
proprietors  upon  non-navigable  water- 
courses, though  their  source  is  in  navigable 
waters.  The  use  of  the  water  in  such  non- 
navigable  streams  is  not  inconsistent  with 
the  retention  of  the  fee  in  the  bed  of  navi- 
gable waters  in  the  state.  Cooheco  Mfg. 
Co.  v.  Strafford,  51  N.  H.  455.  The  provi- 
sions of  §  16,  art.  1,  of  the  Constitution  pro- 
tect private  property  from  confiscation  for 
a  public  use;  and  the  proviso  to  article  17, 
§  1,  clearly  indicates  that  so  far  as  rights 
had  become  vested,  notwithstanding  the  oth- 
er provisions  of  the  section  the  owner  there- 
of should  have  the  right  to  assert  them  in 
the  courts ;  and,  if  this  language  means  any- 
thing, it  is  that  those  rights  should  be  pro- 
tected and  safeguarded  by  the  courts.  In 
Crook  v.  Hetcitt,  4  Wash.  749,  31  Pac.  28, 
this  court  quotes  with  approval  from  Gould, 
Waters,  2d  ed.p.  396:  "The  right  to  the 
use  of  the  water  in  its  natural  flow  is  not 
a  mere  easement  or  appurtenance,  but  is 
inseparably  annexed  to  the  soil  itself."  In 
Rigney  v.  Tacoma  Light  <£  Water  Co.  9 
Wash.  576,  26  L.  R.  A.  425,  38  Pac.  147, 
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it  is  said:  "The  right  to  the  use  of  water 
flowing  over  land  is  identified  with  the  real- 
ty, and  is  a  real  and  corporeal  heredita- 
ment. .  .  .  And  this  right  is  a  substan- 
tial one,  and  may  be  the  subject  of  sale  or 
lease  like  the  land  itself."  In  the  two  cases 
cited  it  is  held  that  every  riparian  pro- 
prietor, in  the  absence  of  a  grant,  license,  or 
prescription  limiting  his  right,  is  entitled 
to  have  the  stream  which  passes  over  or  ad- 
jacent to  his  land  flow  as  it  is  wont  by  na- 
ture, affected  only  in  quantity  or  quality 
by  the  consequence  of  a  reasonable  use 
thereof  by  other  proprietors,  and  that  the 
riparian  proprietor's  right  to  the  flow  of 
the  water  is  inseparably  annexed  to  the  soil, 
and  passes  with  it,  as  a  part  and  parcel  of 
it;  that  a  riparian  proprietor  may  divert 
the  water  from  the  stream  as  it  passes 
through  his  own  land,  without  license  from 
the  proprietors  above  him,  if  he  does  not 
obstruct  the  water  from  flowing  as  freely 
as  it  was  wont,  and  without  license  from  the 
lower  proprietors,  if  he  restores  the  water 
to  its  natural  channel  before  it  enters  their 
land,  and  does  not  materially  diminish  its 
flow.  The  constitutional  provision  relied 
upon  by  the  appellant  does  not  in  any  way 
affect  the  rights  of  the  respondent  in  the 
flowage  of  Whatcom  creek  as  they  existed 
in  1889,  before  the  adoption  of  the  Consti- 
tution, when  this  action  was  instituted. 
The  mere  fact  that  the  state  owns  the  bed 
of  Lake  Whatcom  has  little,  if  any,  bearing 
on  the  diversion  of  the  waters  so  that  they 
cease  to  flow  in  Whatcom  creek;  for,  as  we 
have  said,  the  flow  of  the  water  in  the  creek 
is  not  inconsistent  with  the  retention  by 
the  state  of  the  fee  in  the  bed  of  the  lake. 
The  right  of  the  state  over  the  waters  of 
Lake  Whatcom  is  such  as  pertains  to  sover- 
eignty alone.  That  is  the  right  to  use,  regu- 
late, and  control  these  waters  as  a  common 
highway  for  commerce,  trade,  and  inter- 
course, and  to  grant  the  soil  in  the  bed  of 
the  lake  so  that  it  might  become  private 
property,  subject  to  the  paramount  right  of 
public  use  for  navigation.  In  short,  that 
the  rights  of  the  state  in  the  navigable  wa- 
ters thereof  are  the  same  rights  as  pertained 
to  the  sovereign  at  common  law  in  the  sea, 
its  bays,  arms,  and  inlets.  But  conceding 
that  by  article  17,  §  1,  of  the  Constitution 
absolute  ownership  is  now  in  the  state,  so 
that  the  state  can  dispose  of  the  waters  as 
well  as  the  soil,  the  vested  rights  of  the  re- 
spondent, notwithstanding,  are  preserved  to 
it.  That  is  the  right  to  the  use  of  the  wa- 
ter in  its  natural  flow  as  it  existed  before 
the  adoption  of  the  Constitution,  when  the 
United  States  granted  to  Russell  V.  Pea- 
body,  under  the  donation  act,  the  land  over 
which  Whatcom  creek  flows,  of  which  the 
lands  of  the  respondent  are  a  part.  The 
Constitution  having  reserved  to  the  respond- 
ent its  vested  rights,  the  legislature,  except 
under  the  power  of  eminent  domain,  upon 
making  compensation,  could  not  devest  it 
of  that  right,  either  directly  or  indirectly, 
for  a  public  or  private  use.  Yates  v.  Mil- 
waukee, 10  Wall.  497,  19  L.  ed.  984.  As  was 
said  by  Justice  Miller  in  the  case  last  cited : 
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"This  riparian  right  is  property  and  is  valu- 
able, and,  though  it  must  be  enjoyed  in  due 
subjection  to  the  rights  of  the  public,  it  can- 
not be  arbitrarily  or  capriciously  destroyed 
or  impaired.  It  is  a  right  of  which,  when 
once  vested,  the  owner  can  only  be  deprived 
in  accordance  with  established  law,  and,  if 
necessary  that  it  be  taken  for  the  public 
good,  upon  due  compensation."  As  was 
said  by  the  Missouri  court  of  appeals  in 
Meyers  v.  St.  Louis,  8  Mo.  App.  266: 
"When  it  is  settled  that  riparian  rights  are 
property, — and  of  this  there  seems  to  be  no 
doubt, — the  question  as  to  the  right  to  take 
them  without  compensation  is  at  an  end." 
In  Mohr  v.  Gault,  10  Wis.  513,  78  Am.  Dec. 
687, — a  case  where  one  undertook  to  cut  a 
new  channel  so  as  to  carry  off  the  waters 
of  a  small  lake  by  another  way  than 
through  the  usual  outlet,  on  which 
the  complainant's  mill  was  situated, — 
it  was  held  that  the  owners  along 
the  natural  outlet  had  a  legal  right  to  the 
natural  and  usual  flow  of  the  water  of  the 
lake  through  such  outlet. 

The  legislature  of  the  state  of  New  York 
had  given  a  grant  to  the  city  of  Rochester 
authorizing  it  to  enter  upon,  control,  and 
use  the  waters  of  Hemlock  and  Ganadioe 
lakes  for  the  purpose  of  procuring  a  water 
supply  for  said  city.  These  were  large, 
fresh-water,  navigable  lakes,  connected  by 
a  small  stream;  and  Honeoye  creek  was 
their  outlet,  upon  which  was  located 
Smith's  water  mills.  Under  legislative  au- 
thority the  city  of  Rochester  proceeded  to 
extract  and  carry  away  a  part  of  the  waters 
of  these  lakes  to  the  detriment  of  Smith. 
The  city  was  enjoined,  and  the  court  of  ap- 
peals held  that  the  right  to  the  usufructuary 
enjoyment  of  the  undiminished  and  undis- 
turbed flow  which  a  riparian  owner  pos- 
sesses in  the  case  of  non-navigable  streams 
applies  to  fresh -water,  navigable  lakes, 
save  that  the  public  has  an  easement  in  such 
waters  for  the  purposes  of  travel,  as  on  a 
public  highway,  which  easement,  as  it  per- 
tains to  the  sovereignty  of  the  state,  is  in- 
alienable, and  gives  to  the  state  the  right 
to  use,  regulate,  and  control  the  waters  for 
the  purposes  of  navigation;  and  the  right 
to  divert  the  waters  for  other  purposes  than 
navigation,  although  public  in  their  nature, 
can  only  be  acquired  under  and  by  virtue 
of  the  sovereign  right,  or  eminent  domain, 
and  upon  making  just  compensation. 
Smith  v.  Rochester,  92  N.  Y.  463,  44  Am. 
Rep.  393.  Two  lakes  were  the  reservoirs 
from  which  a  creek  was  fed.  One  sought 
to  appropriate  the  waters  of  the  lakes  in 
such  a  manner  that  the  quantity  of  the  wa- 
ter flowing  down  the  creek  would  be  inter- 
fered with.  Plaintiffs  were  riparian  own- 
ers and  appropriators  of  the  creek.  The 
supreme  court  of  California  says:  "If  the 
tapping  of  these  lakes  by  appellants  reduces 
the  amount  of  water  to  which  plaintiffs  are 
entitled,  or  shortens  the  period  of  time  in 
which  they  might  otherwise  secure  water 
from  the  creek,  then  the  acts  of  appellant*, 
clearly,  are  a  trespass  upon  plaintiffs' 
rights,— exactly  the  same  kind  of  trespass 
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.as  though  the  creek  was  tapped,  and  that 
amount  of  water  directly  taken  therefrom* 
without  any  molestation  of  the  lakes." 
Baxter  v.  Gilbert,  125  Cal.  580,  58  Pac.  129, 
374.  Plaintiff  was  the  owner  of  certain 
mills  built  on  his  own  land,  on  the  bank? 
of  the  Cottonwood  river.  The  mills  were 
propelled  by  water  power  obtained  by  means 
of  a  dam  across  the  river.  The  city  of  Em- 
poria constructed  a  system  of  waterworks 
for  the  purpose  of  supplying  the  citizens 
with  water  for  domestic  use,  for  extinguish- 
ing fires,  and  for  manufacturing  purposes. 
It  purchased  a  tract  of  land  on  the  banks 
of  the  pond  above  the  plaintiff's  dam,  dug 
a  well  25  feet  in  diameter  and  26  feet  in 
depth  on  its  own  land,  and  from  70  to  100 
feet  from  the  bank  of  the  pond.  This  well 
drew  its  supply  of  water  from  the  pond  by 
percolation  through  a  bed  of  gravel  at  the 
bottom  of  the  well.  It  sank  one  pipe  into 
the  well,  and  another  it  extended  directly 
into  the  pond;  the  latter  to  be  used  in  case 
of  fire.  By  means  of  engines  and  pumps  it 
supplied  the  citizens  from  the  well  with  wa- 
ter needed  for  ordinary  purposes.  The  sup- 
ply of  water  in  the  river  at  certain  seasons 
of  the  year  was  inadequate  for  running  the 
mills,  and  the  plaintiff  was  forced  to  sus* 

Send  work  and  allow  his  mills  to  stand  idle, 
ustice  Brewer,  in  delivering  the  opinion  of 
the  supreme  court  of  Kansas  on  this  state 
of  facts  said:  "The  amount  of  water  now 
used  by  the  city,  and  its  present  effect  up- 
on the  plaintiff's  business,  do  not  determine 
the  question  of  right  or  remedy.  The  con- 
tinuance of  the  waterworks,  as  well  as  the 
growth  of  the  city,  will  increase  the  de- 
mand; and,  if  the  present  abstraction  can 
be  sustained,  there  is  no  legal  principle  up- 
on which  the  future  and  larger  abstraction 
can  be  restrained.  Now,  that  the  flow  of 
water  in  the  natural  channel  of  a  surface 
stream  is  a  property  right  of  the  riparian 
owner  is  unquestioned  and  familiar  law. 
Shamleffer  v.  Council  Grove  Peerless  Mill 
Co.  18  Kan.  24.  If  an  individual  should 
by  digging  a  new  channel  a  few  hundred 
feet  above  Soden's  dam,  attempt  to  divert 
the  flow  of  the  stream,  beyond  doubt  he 
would  be  restrained.  And  this  restraint 
would  be  granted,  not  because  of  the  mere 
fact  of  digging  a  channel,  but  because  there- 
by the  natural  flow  of  the  stream  was  pre- 
vented; not  because  of  the  manner,  but  be- 
cause of  the  fact,  of  the  diversion.  The  re- 
straint would  be  granted  as  readily  if  the 
abstraction  was  by  pipes  and'  pumps  as  if 
by  channel  and  a  change  of  current.  The 
principle  is  this :  That  whatever  of  benefit, 
whether  of  power  or  otherwise,  comes  from 
the  flow  of  water  in  the  channel  of  a  natural 
stream,  is  a  matter  of  property,  and  be- 
longs to  the  riparian  owner,  and  is  pro- 
tected in  law  just  as  fully  as  the  land  which 
he  owns.  It  cannot  be  taken  for  private 
use  except  by  his  consent,  and  for  public  use 
only  upon  due  compensation.  With  these 
general  and  conceded  principles,  let  us  now 
inquire  as  to  the  validity  of  the  grounds  up- 
on which  the  action  of  the  city  is  sought  to 
be  justified.    The  fact  is  obvious  that  by 
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means  of  tie  pipe  running  into  the  pond 
there  will  be,  in  case  of  fire,  a  direct  abstrac- 
tion of  water,  and  the  fact  is  found  that  by 
means  of  the  well  there  is  an  indirect  ab- 
straction.    The  flow  of  water  is,  as  hereto- 
fore stated,  thus  interfered  with,  and  the 
power  diminished.     It  is  in  evidence  that 
while  at  certain  seasons  of  the  year  the  wa- 
ter supply  is  more  than  enough  for  all  of 
plaintiff's    present   uses,    and   that   during 
such  seasons  the  consumption  of  water  in 
the  city  would  work  no  present  injury,  yet 
at  other  seasons  the  supply  is  insufficient, 
and  some  or  all  of  his  mills  are  compelled 
to  stop  running.    Hence,  naturally  any  sub- 
traction   of  the  water  would  tend  to   in- 
crease the  time  during  which  his  mills  must 
be  idle,    and   therefore   work   present   and 
positive  injury, — an  injury  increasing  with 
the   increasing    consumption    by    the    city. 
Further,  if  plaintiff  is  entitled  to  this  water 
power  at  all,  he  is  entitled  to  all  of  it,  and 
may  increase  the  number  of  mills,  or  amount 
of  machinery  propelled  by  it,  until  his  uses 
shall  wholly  exhaust  it.    So  that  matters 
of  amount  really  fade  out  of  sight,  and  the 
question   is  one  of  right  and   title."    Em- 
poria v.  8oden,  25  Kan.  588,  37  Am.  Rep. 
2C5.    In  the  same  case  the  city  sought  to 
justify  the  taking  of  the  water  as  a  ripa- 
rian  owner    owning   the   lands    above   the 
plaintiffs.     On  this  point  Justice   Brewer 
says:     "While  the  undiminished  flow  of  the 
siream  is  conceded  to  be  the  right  of  every 
riparian  owner,  yet  this  right  has  always 
been  limited  to  this  extent;  that  each  ripa- 
rian owner  may,  without  subjecting  himself 
to  liability  to  any  lower  riparian  owner, 
use  of  the  water  whatever  is  needed  for  his 
own  domestic  purposes  and  the  watering  of 
his  stock.    The  city  is  a  riparian  owner, 
and,  whether  it  uses  little  or  much,  it  is 
simply  taking  for  domestic  purposes.    Each 
individual  citizen  of  Emporia  may  buy  land 
on  the  banks  of  the  river,  and  then  take  for 
domestic  uses  whatever  amount  of  water  he 
needs.     What  the  individual  separately  may 
do,  the  city,  representing  all  the  individ- 
uals, has  done.    Does  the  manner  in  which 
the  result  was  accomplished  make  any  dif- 
ference   in   the  right?    This    argument   is 
plausible,  but  not  sound.     A  city  cannot  be 
considered    a   riparian   owner,    within    the 
scope  of  the  exception  named.    The  amount 
of  water  which  an  individual  living  on  the 
banks  of  a  stream  will  use  for  domestic  pur- 
poses is  comparatively  trifling.    Such  use 
may  be  tolerated  upon  the   principle,  De 
ninimis  non  curat  lew.    It  is  a  use  which 
must  always  be  anticipated,  and  may  rea- 
sonably be  considered  as  one  of  the  bene- 
fits of  the  ownership  of  the  banks  of  a  nat- 
ural stream.    Everyone  proposing  to   util- 
ize the  power  of  running  water  should  rea- 
sonably expect  that  the  stream  is  chargeable 
with  such  a  slight  burden.     It  is  only  a  fair 
equalization  of  rights.     But  the  taking  of 
water  for  the  supply  of  a  populous  and 
growing  city  stands  upon  an  entirely  differ- 
ent basis.     No  man  can  foresee  this;  and, 
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if  it  were  tolerated,  no  one  would  dare  to 
expend  money  in  utilizing  this  power,  for 
fear  of  its  being  soon  taken  from  him  with- 
out compensation,  and  with  total  loss  to  his 
investment.  The  citv,  as  a  corporation, 
may  own  land  on  the  banks,  and  thus  in  one 
sense  be  a  riparian  owner.  But  this  does 
not  make  each  citizen  a  riparian  owner. 
And  the  corporation  is  not  #  taking 
the  water  for  its  own  domestic  pur- 
poses. It  is  not  an  individual.  It  has  no 
natural  wants.  It  is  not  taking  for  its  own 
use,  but  to  supply  a  multitude  of  individ- 
uals. It  takes  to  sell.  Again,  the  stat- 
ute under  which  the  city  is  acting  (Comp. 
Laws  1879,  p.  997,  5  1 )  authorizes  the  tak- 
ing of  water  'for  the  purpose  of  supplying 
the  inhabitants  of  such  cities  with  water 
for  domestic  use,  the  extinguishment  of 
fires,  and  for  manufacturing  and  other  pur- 
poses.' It  would  be  strange  if  the  city 
could  destroy  plaintiff's  water  power  with- 
out compensation,  and  then  sell  it  to  other 
manufacturers,  and  thus  build  up  rival  es- 
tablishments." Emporia  v.  Soden,  25  Kan. 
588,  37  Am.  Rep.  265.  See  also  Stein  v. 
Burden,  24  Ala.  130,  60  Am.  Dec  463;  Gar- 
wood v.  Ne.w  York  C.  d  E.  R.  B.  Co.  83  N. 
Y.  400,  38  Am.  Rep.  452.  ^ 

It  is  not  disputed  in  this  case  that  the 
effect  of  the  appellant's  intake  pipes,  as  laid 
into  the  lake,  is  simply  to  afford  an  addi- 
tional channel  for  the  outflow  of  the  lake, 
and  that  respondent's  mill  is  deprived  of 
the  amount  of  water  by  the  city  actually 
diverted.  Now,  no  one  can  do  indirectly 
what  the  law  will  not  permit  him  to  do  di- 
rectly. On  this  point,  in  the  case  of  Em- 
poria v.  Boden,  25  Elan.  588,  37  Am.  Rep, 
265,  the  court  says:  "It  is  also  a  general 
proposition  that  a  man  may  not  do  indi- 
rectly what  he  may  not  do  directly.  Un- 
questionably, a  party  may  not  run  pipes 
into  plaintiff's  mill  pond,  or  dig  a  channel 
to  it,  and  thus  divert  the  water.  May  he 
accomplish  the  same  result  by  digging  a  well 
upon  the  very  banks,  and  so  near  thereto 
that  the  water  oozes  out  from  the  pond  in- 
to the  well,  and  be  beyond  the  reach  of  law, 
so  long  as  he  keeps  a  wall  of  earth  between 
the  well  and  the  pond!  If  this  were  recog- 
nized as  law,  protection  to  the  owners  of 
water  power  would  rest  on  slender  founda- 
tions. Often  the  banks  of  a  stream  are 
composed  of  very  porous  soil,  or  it  may  be 
there  is,  as  in  this  case,  a  bed  of  gravel 
through  which  the  water  runs  as  through 
a  sieve.  Is  the  owner  of  the  pond,  then,  at 
the  mercy  of  anyone  who,  avoiding  the  more 
direct  and  public  method  of  pipe  or  chan- 
nel, resorts  to  the  equally  effective  means 
of  adjacent  wells!  And  if  a  well  on  the 
very  bank,  would  be  restrained,  may  the 
same  result  be  accomplished  by  digging  one 
a  few  feet  off?  It  would  seem  as  though 
but  one  answer  could,  in  justice,  be  given, 
— that  the  owner  of  an  established  power  is 
entitled  to  protection  against  any  sub- 
traction therefrom,  whether  sought  to  be  ac- 
complished by  direct  or  indirect  methods." 
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The  intake  pipes  of  the  appellant,  24  inches 
in  diameter,  placed  6  feet  below  the  bed  of 
Whatcom  creek,  a  quarter  of  a  mile  from 
the  outlet  of  the  lake,  through  which  the 
appellant  diverts  the  water  that  would  oth- 
erwise flow  down  the  bed  of  the  creek,  cer- 
tainly cause  an  indirect  diversion  of  the  wa- 
ter from  the  bed  of  the  creek  to  the  extent 
of  the  capacity  of  the  pipe;  and  this  diver- 
sion is  just  as  much  a  violation  of  the  rights 
of  the  respondent  as  if  the  pipe  was  in  the 
bed  of  the  creek  above  the  respondent's  mill, 
where  it  was  originally  placed  by  the  water 
company. 

The  Great  Pond  Cases  from  Massa- 
chusetts and  Maine  have  no  bearing  upon 
this  case;  for,  as  the  appellant  says,  the  colo- 
nial ordinances  of  Massachusetts  changed 
the  common  law  as  to  great  ponds  in  both 
those  states.  The  cases  from  New  York 
cited  by  appellant,  on  the  Mohawk  and  Hud- 
son rivers,  grew  out  of  the  civil  law  prevail- 
ing in  the  Netherlands,  under  which  titles 
were  granted  to  the  original  settlers. 
Smith  v.  Rochester,  92  N.  Y.  482,  44  Am. 
Rep.  393.  The  only  case  that  the  appellant 
has  cited  bearing  upon  the  question  here  in- 
volved, and  contrary  to  the  authorities  we 
have  cited,  and  the  views  we  have  expressed, 
is  from  Minnesota, — the  case  of  Minneapo- 
lis Mill  Co.  v.  St.  Paul  Water  Comrs.  56 
Minn.  485,  58  N.  W.  33.  In  that  case  the 
appellants  were  a  corporation  created  by 
acts  of  the  territorial  legislature,  and  au- 
thorized to  build  and  maintain  dams  in  the 
Mississippi  river,  at  the  falls  of  St.  An- 
thony, for  the  development  of  water  power, 
and  for  the  UBe  and  sale  of  such  power. 
Dams  were  erected  and  maintained  under 
this  authority  forming  such  power.  After 
this  the  legislature  authorized  the  city  of 
St.  Paul  to  purchase,  and  there  was  pur- 
chased, the  property  and  franchises  of  a  pri- 
vate corporation  theretofore  engaged  in  sup- 
plying said  city  with  water.  Under  the 
provisions  of  law  the  city  extended  this  sys- 
tem, and  established  a  pumping  station  at 
Lake  Baldwin,  a  body  of  water  with  an  area 
less  than  a  mile  square,  and  by  means  of  its 
pumps  forced  water  through  conduits  to 
the  city  for  public  use.  The  outlet  of  this 
lake  is  Rice  creek,  and  this  creek  empties 
into  the  Mississippi  river  a  few  miles  above 
the  dams  built  and  maintained  by  appel- 
lants. The  claim  was  that  the  result  of 
this  diversion  was  to  greatly  diminish  the 
volume  which  came  to  the  dam,  and  to  mate- 
rially affect  and  reduce  the  water  power. 
The  supreme  court  of  Minnesota,  in  render- 
ing their  opinion,  say:  "The  plaintiffs  arc 
riparian  owners  on  a  navigable  or  public 
stream,  and  their  rights  as  such  owners  are 
subordinate  to  public  uses  of  the  water  in 
the  stream  and  their  rights  under  their 
charters  are,  equally  with  their  rights  as 
riparian  owners,  subordinate  to  these  pub- 
lic uses.  There  can  be  no  doubt  but  that 
the  public,  through  their  representatives, 
have  the  right  to  apply  these  waters 
to  such  public  uses  without  providing  for  or 
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making  compensation  to  riparian  owners. 
The  navigation  of  the  stream  is  not  the 
only  public  use  to  which  these  public  wa- 
ters may  be  thus  applied.  The  right  to 
draw  from  them  and  supply  water  for  the 
ordinary  use  of  cities  in  their  vicinity  is 
such  a  public  use,  and  has  always  been  so 
recognized.  At  the  present  time  it  is  one 
of  the  most  important  public  rights,  and  is 
daily  growing  in  importance  as  population 
increases.  .  .  .  Thus  taking  water 
from  navigable  streams  or  lakes  for  such 
ordinary  public  uses,  the  power  of  the  state 
is  not  limited  or  controlled  by  the  rules 
which  obtain  between  riparian  owners  as  to 
the  diversion  from  and  its  return  to  its  nat- 
ural channels.  Once  conceding  that  the 
taking  is  for  a  public  use,  and  the  above 
proposition  naturally  follows."  Not  an 
authority  is  cited  by  that  court  to  sustain 
these  views.  This  case  was  appealed  to  the 
Supreme  Court  of  the  United  States.  That 
court  held  that  the  property  rights  of  the 
plaintiff  in  error  as  riparian  owners  were 
to  be  measured  by  the  rules  and  decisions 
of  the  state  courts  of  Minnesota,  and  that 
none  of  the  decisions  of  the  state  courts  of 
Minnesota  were  inconsistent  with  the  deci- 
sion of  the  court  in  the  case  under  review, 
and  for  that  reason  the  Supreme  Court  of 
the  United  States  affirmed  the  judgment. 
St.  Anthony  Falls  Water  Power  Co.  v.  St 
Paul  Water  Comrs.  168  U.  S.  349,  42  L.  ed. 
497,  18  Sup.  Ct.  Rep.  157.  That  case  has 
little,  if  any,  bearing  on  the  one  under  con- 
sideration; for  the  supreme  court  of  this 
state,  in  cases  heretofore  cited,  has  repeat- 
edly held  the  rule  to  be  otherwise  than  that 
laid  down  by  the  supreme  court  of  Minne- 
sota. It  may  be  conceded  that  at  the  time 
this  action  was  tried  and  judgment  was  en- 
tered, the  city  of  New  Whatcom,  under  the 
law  approved  March  14,  1899  (Sess.  Laws 
1899,  p.  250),  authorizing  municipal  own- 
ership of  certain  public  utilities,  had  the 
right  to  take  and  appropriate  from  Lake 
Whatcom  an  ample  supply  of  water  for  all 
uses  and  purposes,  public  and  private,  and 
that  it  had  the  right  to  build  dams  or 
other  works  across  the  outlet  of  any  lake  or 
watercourse  for  the  purpose  of  storing  and 
retaining  water  therein  up  to  and  above 
high- water  mark;  provided,  that  such  dam 
did  not  obstruct,  impede,  or  interfere  with 
navigation  or  other  public  use;  and  pro- 
vided, further,  that,  if  any  private  proper- 
ty should  be  necessary  for  such  purposes, 
the  same  was  to  be  condemned  or  purchased. 
In  this  case,  however,  no  steps  have  been 
taken  to  condemn  or  purchase  the  property 
of  the  respondent  in  the  flow  of  Whatcom 
creek,  which  the  appellant  has  appro- 
priated, and  this  is  one  of  the  very  things 
the  city  was  required  to  do  when  exercising 
the  powers  conferred  on  it  by  the  act  or 
1889,  Mr.  Loggie,  a  lessee  of  the  respond- 
ent's mill,  with  the  permission  of  the  ap- 
pellant, but  without  permission  or  direc- 
tion from  the  respondent,  in  1899  (the  year 
of  the  trial  of  this  case)  built  a  temporary 
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-dam  at  the  outlet  of  the  lake  for  the  pur- 
pose of  storing  the  water  for  use  during 
the  dry  season.  There  is  testimony  tending 
to  show  that  by  means  of  this  dam  a  suffi- 
cient quantity  of  water  was  stored  in  the 
lake  for  the  use  of  the  appellant,  and  also 
the  respondent's  mill,  during  the  dry  sea- 
-son  of  that  year.  We  are  at  a  loss  to  know 
why  this  fact  is  urged  against  the  correct- 
ness of  the  trial  court's  decree.  The  city 
•of  New  Whatcom  is  a  large  and  growing 
-city,  and  it  may  need,  under  its  water  sys- 
tem, all  of  the  outflow  waters  of  Lake  What- 
com both  summer  and  winter.  The  question 
involved  in  this  action  is  the  right  of  the 
city  to  divert  a  part  or  all  of  these  waters 
without  compensating  the  respondent,  the 
owner  of  this  outflow  at  the  mouth  of  the 
natural  outlet. 

We  hold  that  the  judgment  and  decree 
-of  the  court  below  was  correct,  and  is  fully 
-sustained  by  reason  and  the  decisions  of 
^thia  and  almost  all  other  courts,  and  for 
that  reason  the  judgment  must  be  affirmed, 
subject  to  the  modifications  hereinafter  in- 
dicated. 

While  it  is  no  part  of  the  office  of  the 
-court  to  consider  the  ways  and  means  by 
which  the  appellant  may  comply  with  the 
•decree  entered  against  it,  yet,  in  this  case, 
as  a  numerous  population  will  be  suddenly 
•deprived  of  that  which  is  essential  to  their 
health  and  existence  if  the  decree  is  at  once 
•enforced,  we  modify  the  decree  of  the  court 
below  as  follows:  The  said  appellant  shall 
have  sixty  days  from  the  filing  of  this  opin- 
ion to  purchase  from  or  otherwise  arrange 
-with  the  respondent  for  the  use  of  said  flow- 
age,  or,  if  such  purchase  or  arrangement 
-cannot  be  made,  to  commence  proceedings 
in  the  superior  court  to  condemn  the  prop- 
erty and  rights  of  the  respondent  in  What- 
com creek  as  indicated  in  this  opinion.  If 
•condemnation  proceedings  are  instituted 
within  said  time,  then  the  injunction 
rgranted  by  the  decree  of  the  court  below 
-shall  be  stayed  until  the  final  determination 
of  such  condemnation  proceedings;  provided, 
such  proceedings  are  prosecuted  by  the  ap- 
pellant with  due  diligence.  The  respondent 
to  recover  its  costs  in  the  court  below  and 
•on  this  appeal. 

Fnllerton  and  Anders,  JJ.,  concur. 
Reavis,  Ch.  J.,  concurs  on  the  ground  that 
respondent  made  the  first  appropriation  and 
use  for  a  beneficial  purpose* 

Dunbar,  J.: 

I  concur  in  the  affirmance  of  the  judg- 
ment, but  not  in  what  is  said  in  relation 
'•to  the  modification.  The  appellant  can  pur- 
sue its  legal  remedies,  if  it  has  any,  like 
any  other  litigant;  and  the  respondent  is  as 
much  entitled  to  its  legal  remedy,  unquali- 
fied by  prescribed  conditions,  as  though  its 
adversary  were  an  individual. 
•MLR.A. 


£.  H.  WATKINS  et  al,  Appts., 

v, 

Thomas  DORRIS,  Appt.t 

and 
William  DORRIS,  Respt. 

(24  Wash.  636.) 

1.  Error  In  continuing;  a  temporary 
Injunction  until  final  bearing  cannot  be  cor- 
rected on  appeal  from  the  final  Judgment, 
where  the  trial  court  Itself  dissolved  the  In- 
junction at  the  final  hearing;. 

2.  A  stream  100  feet  wide  and  3  feet 
deep,  which,  during  annually  recurring  fresh- 
ets for  a  period  of  twenty-five  years,  has  been 
profitably  used  for  floating  logs  to  market,  Is 
a  public  highway  for  that  purpose. 

8.  The  provision  of  the  Constitution 
r***rvina*  to  the  state  the  title  to  tbe 
beds  of  the  navigable  waters  of  the  state  does 
not  apply  to  streams  which  are  valuable  only 
for  floating  logs  to  market  during  periods  of 
annual  freshets. 

4.  Neither  an  Individual  desiring*  to 
wse  a  stream  for  floating  logs  to  mar- 
ket, nor  a  corporation  formed  to  take  ad- 
vantage of  a  statute  authorising  the  Improve- 
ment of  floatable  streams,  can  interfere  with 
the  soil  In  the  stream  without  the  consent  of 
the  abutting  owner  or  operation  of  law  with 
due  compensation  made. 

3.  One  attempting  to  float  logs  down  a 
stream  is  liable  to  tbe  abutting  owner  for 
Injuries  to  his  land  by  Jams  caused  by  the 
careless  manner  of  driving  the  logs. 

(April  18,  1001.) 

CROSS-APPEALS  by  plaintiffs  and  de- 
fendant Thomas  Dorr  is  from  a  judg- 
ment of  the  Superior  Court  for  Wahkiakum 
County  in  a  suit  to  enjoin  defendants  from 
interfering  with  plaintiffs'  breaking  a  log 
jam  upon  defendants'  property;  defendant 
Thomas  appealing  from  so  much  as  awarded 
a  temporary  injunction;  and  plaintiffs  ap- 
pealing from  so  much  as  awarded  damages 
to  defendants  for  the  injury  done  to  their 
land  by  the  jam.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  J.  Brnce  Folwarth  and  George 
Noland,  for  appellants  Watkins  et  ah: 

The  beds  of  such  streams  as  the  Elocho- 
man  do  not  belong  to  the  riparian  proprie- 
tor. 

The  Genesee  Chief  v.  Fitzhugh,  12  How. 
443,  13  L.  ed.  1058;  Carson  v.  Blazer,  2  Bin- 
ney,  475,  4  Am.  Dec.  463 ;  The  Daniel  Ball, 
10  Wall.  557,  sub  nom.  The  Daniel  Ball  v. 
United  States,  19  L.  ed.  999;  The  Montello, 
20  Wall.  430,  sub  nom.  United  States  v.  The 
Montello,  22  L.  ed.  391;  Diedrich  v.  North- 
veslern  Union  R.  Co.  42  Wis.  248,  24  Am. 
Rep.  399;  Hickok  v.  Hine,  23  Ohio  St.  523, 
13  Am.  Rep.  255;  Shwely  v.  Bowlby,  152  U. 

5.  1,  38  L.  ed.  331,  14  Sup.  Ct.  Rep.  548. 

Note. — As  to  title  of  riparian  owDer  to  bed  of 
non-navigable  stream,  or  one  navigable  only  for 
floating  logs,  see  cases  In  note  to  Goff  v.  Cougie 
(Mich.)  42  L.  R.  A.  on  page  171. 

For  some  cases  In  this  series  as  to  liability 
to  riparian  owner  for  injuries  caused  by  run- 
ning logs  In  stream,  see  Coyne  v.  Mississippi  a 
R.  R.  Boom  Co.  (Minn.)  41  L.  R.  A.  494,  and 
note,  and  Smith  v.  Atkins  (Ky.)  53  L.  B.  A.  790. 
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In  this  country  all  waters  are  deemed 
navigable  which  are  really  so. 

Barney  v.  Keokuk,  94  U.  S.  324,  24  L.  ed. 
224;  Brown  v.  Chadbourne,  31  Me,  9,  50 
Am.  Dec.  641;  McManus  v.  Carmichael,  3 
Iowa,  30;  A.  C.  Conn  Co.  v.  Little  Suamico 
Lumber  Mfg.  Co.  74  Wis.  652,  43  N.  W.  600; 
Hickok  v.  Bine,  23  Ohio  St  523,  13  Am. 
Rep.  255;  Moore  v.  Sanborne,  2  Mich.  510, 
59  Am.  Dec.  209;  Felger  v.  Robinson,  3  Or. 
457 ;  Treat  v.  Lord,  42  Me.  552,  66  Am.  Dec. 
298;  Moor  v.  Veaeie,  32  Me.  343,  52  Am. 
Dec.  655;  People  em  rel.  Ricks  Water  Co.  v. 
Elk  River  Mill  d  Lumber  Co.  107  Gal.  221, 
40  Pac.  531;  Weatherby  v.  Meiklejohn,  56 
Wis.  73,  13  X.  W.  607 ;  Martin  t.  Bliss,  5 
Blackf.  35,  32  Am.  Dec.  52;  Cooley,  Const. 
Lim.  6th  ed.  p.  727;  East  Hoquiam  Boom 
d  Logging  Co.  v.  Neeson,  20  Wash.  142,  54 
Pac.  1001;  Carter  v.  Thurston,  58  N.  H. 
104,  42  Am.  Rep.  584;  16  Am.  &  Eng.  Enc. 
Law,  pp.  230-244 ;  Falls  Mfg.  Co.  v.  Oconto 
River  Improv.  Co.  87  Wis.  134,  58  N.  W. 
201. 

With  the  rejection  of  the  common-law 
doctrine  as  to  navigability  goes  also  the 
common-law  doctrine  of  the  ownership  of 
the  beds  and  shores. 

Barney  v.  Keokuk,  94  U.  S.  338.  24  L.  ed. 
228;  St.  Clair  County  v.  Lovingston,  23 
Wall.  64,  23  L.  ed.  62;  SKively  v.  Bowlby, 
152  U.  S.  36,  38  L.  ed.  344,  14  Sup.  Ct.  Rep. 
548;  Withers  v.  Buckley,  20  How.  93,  15  L 
ed.  820;  Willamette  Iron  Bridge  Co.  v. 
Hatch,  125  TJ.  S.  1,  31  I*  ed.  629,  8  Sup.  Ct. 
Rep.  811;  Mwiongahela  Nav.  Co.  v.  United 
States,  148  TJ.  S.  312,  37  L.  ed.  463,  13  Sup. 
Ct.  Rep.  622. 

The  right  of  the  United  States  to  public 
lands,  and  the  power  of  Congress  to  make 
all  needful  rules  and  regulations  for  the 
sale  and  disposition  thereof,  conferred  no 
power  on  Congress  to  grant  the  shores  or 
beds  of  navigable  waters. 

Pollard  v.  Haaan,  3  How.  212,  11  L.  ed. 
565 ;  Martin  v.  Waddell,  16  Pet.  367,  10  L. 
ed.  097;  Goodtitle  v.  Kibbe%  9  How.  471,  13 
L.  ed.  220;  Eisenbach  ▼.  Hatfield,  2  Wash. 
242,  12  L.  R.  A.  632.  26  Pac.  539 ;  Johnson 
y.  Knott,  13  Or.  308,  10  Pac.  420;  Shively 
T.  Bowlby.  152  U.  S.  1,  38  L.  ed.  331,  14 
Sup.  Ct.  Rep.  548. 

The  titles  and  rights  of  riparian  or  litto- 
ral proprietors  in  the  soil  below  high -water 
mark  of  navigable  waters  are  governed  by 
the  local  laws  of  the  several  states,  subject 
to  the  rights  granted  by  the  Constitution 
to  the  United  States. 

Barney  v.  Keokuk,  94  U.  S.  336,  24  L.  ed. 
227;  Packer  v.  Bird,  137  U.  S.  661,  34  L.  ed. 
819,  11  Sup.  Ct.  Rep.  210;  St.  Louis  v.  Rutz, 
138  U.  S.  226,  34  L.  ed.  941,  11  Sup.  Ct. 
Rep.  337;  Shively  v.  Bowlby,  152  U.  S.  40, 
38  L.  ed.  346.  14  Sup.  Ct.  Rep.  548;  Hardin 
v.  Jordan.  140  U.  8.  402,  35  L.  ed.  440, 11 
Sup.  Ct.  Rep.  b08,  838. 

Riparian  proprietors  on  the  shore  of  the 
navigable  waters  of  the  state  have  no  spe- 
cial or  peculiar  rights  therein  as  incident 
to  their  estate. 

Eisenbach  v.  Hatfield,  2  Wash.  253,  12  L. 
R.  a.  632,  26  Pac.  539 ;  East  Hoquiam  Boom 
54  L.  R.  A. 


d  Lumber  Co.  v.  Neeson,  20  Wash,  142,54 
Pac  1002. 

The  stream  being  navigable  and  a  publie 
highway,  both  in  fact  and  law,  even  were 
the  state  to  grant  the  beds  and  shores  there- 
of, yet  that  grant  could  not  interfere  with 
the  public  easement. 

Treat  v.  Lord,  42  Me.  552,  66  Am.  Dec. 
298;  3  Kent,  Com.  2d  ed.  492;  Hollister  v. 
Union  Co.  9  Conn.  436,  25  Am.  Dec.  36. 

The  right  of  navigation  in  a  navigable 
stream  is  superior  and  paramount  to  all 
other  rights. 

Field  v.  Apple  River  Log  Driving  Co.  67 
Wis.  569,  31  N.  W.  19;  Post  v.  Munn,  4  N. 
J.  L.  61,  7  Am.  Dec  570;  Elliott,  Roads  & 
Streets,  p.  28. 

A  narrowing  or  contraction  of  a  highway 
on  land  is  a  nuisance,  and  the  same  is  true 
of  waterways. 

People  v.  Gold  Run  Ditch  d  Min.  Co.  66 
Cal.  138,  4  Pac  1155;  16  Am.  &  Eng.  Enc 
Law,  p.  263;  Angell,  Highways,  3d  ed.  | 
229. 

The  public  are  entitled  to  use  the  streams 
from  bank  to  bank. 

State  v.  Berdetta,  73  Ind.  185,  38  Am. 
Rep.  117;  Elliott,  Roads  &  Streets,  p.  478; 
Davis  v.  Winslow,  51  Me.  264,  81  Am.  Dec. 
582;  McPheters  v.  Moose  River  Log  Driving} 
Co.  78  Me.  329,  5  Atl.  270. 

The  duty  imposed  upon  plaintiffs,  by  rea- 
son of  their  use  of  the  river,  is  not  an  ab- 
solute duty,  and  hence  ordinary  care  and 
prudence  alone  are  required. 

16  Am.  &  Eng.  Enc.  Law,  p.  418. 

Using  the  stream  as  a  public  highway 
for  the  transportation  of  saw  logs  to  market, 
it  was  necessary  for  them  to  conduct  their 
operations  in  an  ordinarily  careful  and  pru- 
dent manner. 

Field  v.  Apple  River  Log  Driving  Co.  67 
Wis.  569,  31  N.  W.  19. 

Land  on  navigable  streams  is  subject  to 
the  danger  incident  to  the  right  of  naviga- 
tion; and  where  logs  are  driven  in  a  stream 
in  an  ordinarily  careful  and  prudent  man- 
ner, the  owner  is  not  liable  for  damages 
which  may  result  to  the  riparian  owner. 

Ibid.;  Hollister  v.  Union  Co.  9  Conn.  436, 
25  Am.  Dec.  36. 

The  right  to  navigate  a  stream  also  in- 
volves the  right  to  go  upon  the  banks  for 
the  purpose  of  reclaiming  logs  that  may 
have  been  washed  thereon. 

Carter  v.  Thurston,  58  N.  H.  104,  42  Am. 
Rep.  584;  Bainbridge  v.  Sherlock,  29  Ind. 
364,  95  Am.  Dec.  648;  Broum  v.  Chad- 
bourne,  31  Me.  9,  50  Am.  Dec.  641;  Weise 
v.  Smith,  3  Or.  445.  8  Am.  Rep.  621 ;  Wa»hb. 
Easements  &  Servitudes,  §  9.  pp.  400.  403. 

The  test  of  navigability  is  the  capacity  of 
any  given  stream  for  profitable  use. 

Burke  County  Comrs.  v.  Cataicba  I  Aim- 
ber  Co.  116  N.  C.  731.  21  S.  E.  943;  Hickok 
v.  Hine,  23  Ohio  St.  523.  13  Am.  Rep.  255; 
Moore  v.  Sanborne,  2  Mich.  519,  59  Am.  Dec. 
209;  Ross  v.  Faust,  54  Ind.  471,  23  Am. 
Rep.  655;  A.  C.  Conn  Co.  v.  Little  Suamico- 
Lumber  Mfg.  Co.  74  Wis.  652,  43  N.  W. 
600. 

Whether  a  river  is  navigable  is  a  que*- 
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tioa  of  fact  that  in  no  manner  depends  up- 
on whether  or  not  the  legislature  has  de- 
clared the  river  navigable. 

Martin  v.  Bliss,  5  Blackf.  35,  32  Am.  Dec. 
52;  McManus  v.  Carmichael,  3  Iowa,  1; 
Healy  v.  Joliet  &  C.  R.  Co.  116  U.  S.  191,  20 
L.  ed.  GOT,  6  Sup.  Ct.  Rep.  352;  Hardin  v. 
Jordan,  140  U.  S.  371,  35  L.  ed.  428,  11  Sup. 
Ct.  Rep.  808,  835;  Mendota  Club  v.  Ander- 
ton,  101  Wis.  479,  78  N.  W.  189. 

Where  a  stream  is  navigable  for  any  pur- 
pose it  is  a  nuisance  to  obstruct  it. 

Wood.  Nuisances,  f  464;  6  Lawson, 
Rights,  Rem.  &  Pr.  fi  2930;  Elliott,  Roads 
&  Streets,  491;  Burke  County  Comrs.  v. 
Catawba  Lumber  Co.  116  N.  C.  731,  21  S. 
£.  941 
Mr.  B+L  Smith,  for  Dorris: 
Private  property  may  not  be  taken  for 
private  use. 

State  em  ret  Commercial  Electrio  Light 
d  P.  Co.  ▼.  Btallcup,  15  Wash.  263,  46  Pac. 
252. 

Whether  the  creek  be  navigable  or  not, 
plaintiffs  have  no  right  to  use  the  adjacent 
lands. 

Pollock  ▼.  Cleveland  Ship  Building  Co. 
56  Ohio  St.  655,  47  N.  E.  682;  Eisenbach  v. 
Hatfield,  2  Wash.  240,  12  L.  R.  A.  632,  26 
Pac  539. 

If  the  stream  is  a  public  highway,  plain- 
tiffs have  no  right  to  blast  the  rock  or  use 
the  premises  of  defendant  to  break  the  jam. 
Haines  v.  Welch,  14  Or.  319,  12  Pac.  603; 
Haines  v.  Hall,  17  Or.  165,  3  L  R.  A.  600, 
20  Pac  834;  State  em  rel  Commercial  Elec- 
tric Light  4  P.  Co.  v.  Stalloup,  15  Wash. 
2b3,  46  Pac.  252;  Jones  v.  St.  Paul,  M.  &  M. 
M.  Co.  16  Wash.  26,  47  Pac  226. 
The  title  is  in  the  riparian  proprietor. 
Cooley,  Torts,  p.  377. 
The  state  cannot  make  it  public  without 
compensation  to  him. 

Const,  art.  1,  5  16;  Seanor  v.  Whatcom 
County  Comrs.  13  Wash.  48,  42  Pac.  552; 
Peterson  v.  Smith,  6  Wash.  163,  32  Pac. 
1050;  Morgan  v.  King,  35  N.  Y.  454,  91 
Am.  Dec  68 ;  Ryan  v.  Brown,  18  Mich.  196, 
100  Am.  Dec  154 ;  Hubbard  v.  Bell,  54  111. 
110,  5  Am.  Rep.  98;  State  v.  Carpenter,  68 
Wis.  165,  31  N.  W.  730;  Steinbuchel  v. 
Lane,  69  Kan.  7,  51  Pac  887;  State  em  rel. 
Commercial  Electric  Light  &  P.  Co.  v.  Stall- 
cup,  15  Wash.  263,  46  Pac.  252;  Adams 
County  ▼.  Dobschlag,  19  Wash.  356,  53  Pac. 
339;  Allison  v.  Davidson  (Tenn.  Ch.)  39 
S.  W.  909;  Hood  River  Lumbering  Co.  v. 
Wasco  County,  35  Or.  498,  57  Pac  1017. 

Section  1,  art.  17,  state  Const,  vests  the 
title  to  both  water  and  soil  of  all  unmean- 
dered  streams  in  the  bank  owner;  and  the 
legislature  cannot  establish  a  criterion  mak- 
ing them  navigable  or  highways  without 
compensating  him. 

Scurry  v.  Jones,  4  Wash.  468,  30  Pac. 
726;  Benton  v.  Johncow,  17  Wash.  280,  39 
L.  R.  A.  107,  49  Pac  495;  Eisenbach  v.  Hat- 
field, 2  Wash.  241,  12  L.  R.  A.  632,  26  Pac. 
53U;  Allison  v.  Davidson  (Tenn.  Ch.)  39  S. 
W.  905;  Angel  1,  Watercourses,  5  5;  State 
(oust.  art.  27,  §  2. 
54  L.  U.  A. 


None  of  the  states  claim  title  to  the  banks 
and  beds  of  streams  merely  floatable. 

Morgan  v.  King,  35  N.  Y.  454,  91  Am. 
Dec.  38;  Curtis  v.  Keesler,  14  Barb.  511; 
Astoria  Exch.  Co.  v.  Shively,  27  Or.  104, 
39  Pac.  398,  40  Pac.  92;  Haines  v.  Welch, 
14  Or.  319,  12  Pac.  503. 

Such  a  stream  is  not  a  public  way  in  any 
state. 

Cooley,  Const.  Lim.  p.  727;  Morgan  v. 
King,  35  N.  Y.  454,  91  Am.  Dec.  58;  Morri- 
son Bros.  v.  Coleman,  87  Ala.  655,  5  L.  R. 
A.  384,  6  So.  374;  Bayzer  v.  McMillan  Mill 
Co.  105  Ala.  395,  16  So.  923;  Davis  v.  Win- 
slow,  51  Me.  264,  81  Am.  Dec.  573;  Allison 
v.  Davidson  (Tenn.  Ch.)  39  S.  W.  905; 
Haines  v.  Hall,  17  Or.  165,  3  L.  R.  A.  600, 
20  Pac.  831;  Vnited  States  v.  Rio  Grande 
Dam  d  Irrig.  Co.  9  N.  M.  292,  61  Pac.  674. 

The  modification  of  the  common  law  has 
been  to  extend,  by  statutory  enactment,  pub- 
lic waterways  so  as  to  include  those  streams 
capable  of  being  used,  profitably  by  the 
public,  in  their  natural  condition,  to  float 
logs  to  market.  Where  these  statutes  have 
provided  for  compensation  to  riparian  pro- 
prietors, they  have  generally  been  sustained 
by  the  courts  as  a  proper  exercise  of 
the  power  of  eminent  domain.  Where 
there  has  been  no  provision  made  for  com- 
pensation for  the  use  of  such  streams,  they 
have  generally  been  condemned  by  the 
courts  as  unconstitutional  for  taking  pri- 
vate property  for  public  use  without  com- 
pensation. 

Allison  v.  Davidson  (Tenn.  Ch.)  39  S.  W. 
909;  People  ex  rel.  Ricks  Water  Co.  v.  Elk 
River  Mill  &  Lumber  Co.  107  Cal.  221,  40 
Pac.  532;  Morgan  v.  King,  35  N.  Y.  454.  91 
Am.  Dec.  58;  Hubbard  v.  Bell,  54  111.  110, 
5  Am.  Rep.  98;  Irwin  v.  Brown  (Tenn.) 
12  S.  W.  340;  Bayzer  v.  McMillan  Mill  Co. 
105  Ala.  395.  16  So.  924;  Olive  v.  State, 
86  Ala.  88,  4  L.  R.  A.  33.  5  So.  653;  Haines 
v.  Welch,  14  Or.  319,  12  Pac  503. 

Per  Curiam  s 

This  action  was  instituted  by  appellants, 
who  compose  a  partnership  doing  a  logging 
business  under  the  firm  name  of  the  Elocho- 
man  Logging  Company,  in  the  county  of 
Wahkiakum,  state  of  Washington.  Appel- 
lants are  the  owners  of  certain  timber  lands 
situate  upon  and  adjacent  to  the  stream 
named  and  designated  as  the  "Elochoman 
River,"  or  "Elochoman  Creek,"  and  have 
for  some  time  been  engaged  in  cutting  and 
removing  from  said  premises  the  mercn  a  st- 
able spruce  and  fir  timber  thereon,  and  by 
means  of  said  stream  have  been  transport- 
ing the  saw  logs  cut  from  said  timber  to 
tide  water,  for  the  purpose  of  booming  and 
rafting  the  same  there  for  transportation 
to  the  market.  The  action  was  brought 
against  Thomas  Dorris  and  William  Dorris, 
respondents  here;  and  said  Thomas  Dorris 
is  also  an  appellant.  Said  Thomas  Dorris 
is  the  owner  of  certain  other  lands  lying  up- 
on both  sides  of  said  stream  and  below  the 
lands  of  appellant,  the  Elochoman  Lodging 
Company.  During  the  month  of  November, 
1897,    the    said    logging    company,    having 
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theretofore  placed  about  1,500  logs  in  said 
stream,  undertook  to  run  the  same  down  the 
stream  where  it  passes  through  the  lands 
of  said  Thomas  Dorris.  At  a  point  in  said 
stream  where  it  passes  through  the  lands  of 
said  Thomas  Dorris  is  a  large  rock,  so  situ- 
ated and  imbedded  that,  when  said  appel- 
lants' logs  were  carried  down  by  a  freshet 
then  occurring,  their  passage  was  obstructed 
by  said  rock,  a  jam  was  formed,  and  the 
waters  of  the  stream  were  thereby  backed 
and  caused  to  overflow  the  lands  of  said 
Thomas  Dorris.  The  said  appellants  then 
sought  to  break  said  jam,  and  alleged  in 
their  complaint  that  the  only  way  of  ap- 
proaching thereto  was  from  the  banks  of 
said  stream,  over  the  lands  of  the  respond- 
ents Dorris,  and  that  said  respondents  pre- 
vented the  appellants  from  making  such  ap- 
proach and  from  entering  upon  said  lands 
for  said  purpose,  and  had  threatened  ap- 
pellants with  personal  violence  if  they 
should  undertake  to  go  upon  said  lands  for 
said  purpose.  They  further  alleged  that  the 
force  of  the  water  at  said  point  was  insuffi- 
cient to  break  said  jam,  and  that  it  could 
only  be  done  by  men  aided  by  steam  or  horse 
power  operated  upon  the  banks  of  said 
stream,  on  the  lands  of  the  said  respond- 
ents. They  also  alleged  that  the  value  of 
the  loss  held  by  said  jam  was  $8,000,  and 
that  they  had  been  damaged  in  the  sum  of 
$2,000  by  the  conduct  of  the  Dorrises  in 
preventing  them  from  going  upon  said  Lands 
to  break  said  jam,  and  prayed  judgment  for 
said  sum,  and  also  prayed  for  a  tempo- 
rary restraining  order  preventing  the  re- 
spondents from  in  any  manner  interfering 
with  the  appellants'  entering  upon  the 
banks  of  said  stream  for  the  purpose  of 
breaking  said  jam,  and  also  preventing 
them  from  interfering  with  the  removal  of 
the  rocks  from  the  bed  of  the  stream  which 
were  obstructions  to  the  passage  of  said 
logs.  Upon  the  showing  made,  the  court 
granted  the  temporary  restraining  order, 
without  notice,  and  fixed  a  date  in  the  order 
when  respondents  should,  after  notice,  show 
■cause  why  a  temporary  injunction  should 
not  issue  pending  the  final  hearing  of  the 
cause.  A  hearing  was  had  at  said  time, 
and  the  court  continued  the  temporary  in- 
junction until  the  final  hearing  of  the  cause. 
Assignments  of  error  are  urged  by  the  ap- 
pellant Thomas  Dorris  as  to  the  course  of 
the  court  at  the  time  of  the  hearing  when 
the  temporary  injunction  was  continued, 
but,  in  view  of  the  subsequent  history  of 
this  case,  we  do  not  deem  it  necessary  to  dis- 
cuss them  here,  as  will  appear  later  in  the 
-course  of  this  opinion.  Thereafter  the  re- 
spondents answered  the  complaint,  and  ad- 
mitted the  fact  that  the  log  jam  existed,  but 
alleged  that  the  same  was  caused  by  the 
insufficient  capacity  of  said  stream  to  float 
logs,  and  by  the  mismanagement  and  un- 
skilful manner  of  appellants  in  driving  said 
logs,  together  with  their  gross  negligence 
and  want  of  care,  and  utter  indifference  to 
the  injury  resulting  therefrom.  They  deny 
that  said  rock  was  in  the  bed  of  the  stream, 
ana  aver  that  it  was  then,  and  for  many 
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years  theretofore  had  been,  imbedded  in  and 
formed  a  part  of  the  west  bank  of  said 
stream,  where  it  was  a  valuable  protection 
to  the  bank  of  the  stream,  and  also  formed 
a  portion  of  the  fence  inclosing  the  culti- 
vated lands  of  said  Thomas  Dorris,  and  was 
situated  upon  his  land,  and  formed  a  part 
thereof.  The  respondent  Thomas  Dorris  al- 
leges that  he  is  the  sole  owner  of  said  land ; 
that  said  stream  is  not  a  meandered  stream 
or  a  public  highway,  and  is  not  navigable 
where  it  flows  through  the  said  lands;  that 
the  said  stream  was  duly  surveyed  and  dis- 
posed of  by  the  United  States,  long  before 
the  state  of  Washington  was  admitted  into 
the  Union,  under  and  by  virtue  of  the  land 
laws  of  the  United  States,  and  is  a  private 
stream,  not  of  sufficient  size  and  volume 
at  any  stage  of  the  water,  in  its  natural 
state,  to  be  of  public  utility,  or  to  float  saw 
logs  to  market,  when  it  flows  through  the 
lands  of  said  Thomas  Dorris,  or  above  said 
lands,  but  is  a  short  mountain  creek,  de- 
pending upon  the  rainfall  for  the  volume  of 
its  waters.  The  reply  puts  in  issue  the 
material  averments  of  the  answer.  At  the 
trial  of  the  cause  a  large  number  of  witness- 
es were  examined.  The  statement  of  facts 
filed  in  this  court  contains  more  than  400 
pages  of  transcribed  testimony.  As  an  ad- 
visory matter,  the  court  submitted  to  a  jury 
the  questions  of  fact  propounded  by  the  in- 
terrogatories hereinafter  set  forth,  and  aft- 
er due  deliberation  the  jury  returned  their 
answers  thereto  as  severally  set  forth  be- 
low* The  said  interrogatories  and  answers 
are,  respectively,  as  follows,  to  wit: 

(1)  Is  the  Elochoman  river,  above  the 
lands  of  Thomas  Dorris,  a  highway  suitable 
for  the  running  of  logs? 

A.  Yes. 

(2)  Have  the  lands  of  Thomas  Dorris 
been  injured  by  the  jam  of  November, 
1897? 

A.  Yes. 

(3)  Was  that  jam  the  result  of  the  want 
of  ordinary  care  and  prudence  on  the  part 
of  the  plaintiffs? 

A,  Yes. 

(4)  What  amount  of  land  was  damaged, 
and  what  is  the  value  thereof? 

A.  2.62$  acres;  $168.75. 

(5)  Did  the  defendant  Thomas  Dorris  re- 
fuse at  any  time  before  the  jam  was  broken 
to  allow  the  plaintiffs  or  their  agents  to  en- 
ter upon  and  break  said  jam,  and,  if  so, 
what  was  the  extent  and  value  of  the  land 
damaged  at  the  time  of  such  refusal? 

A.  No. 

Assignments  of  error  as  to  the  court's  in- 
structions to  the  jury  are  urged  by  counsel 
upon  both  sides,  but  we  think  the  instruc- 
tions substantially  embody  the  law  of  the 
case.  The  court  followed  the  findings  of 
the  jury  upon  the  facts  submitted  to  them, 
and  thereafter,  with  other  findings,  entered 
the  following  findings  of  fact:  ?((3)  That 
the  Elochoman  creek  is  about  18  miles  in 
length,  and  empties  into  the  Columbia  riv- 
er ;  that  it  has  an  average  width  of  100  feet 
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and  a  depth  of  about  3  feet ;  that  in  its  nor- 
mal capacity  it  cannot  be  used  for  the  float- 
ing of  logs,  but  that  there  are  annually  re- 
curring freshets  of  sufficient  duration  and 
with  a  sufficient  volume  of  water  to  render 
said  creek  capable  of  being  used  profitably 
for  the  floating  of  logs  to  the  Columbia  riv- 
er to  market;  that  said  creek  has  been  so 
profitably  used  for  a  period  covering  the 
last  twenty-five  years.  (4)  That  the  said 
Elochoman  creek  is  an  unmeandered  stream, 
unaffected  by  the  rise  and  fall  of  the  tide, 
save  only  for  a  short  distance  above  the 
point  where  it  empties  into  the  Columbia 
river,  and  below  the  lands  of  said  Thomas 
Dorris.  (5)  That  the  lands  of  plaintiff 
hereinbefore  described  are  chiefly  valuable 
for  their  timber,  and  that  there  is  no  other 
outlet  to  market,  except  by  means  of  said 
Elochoman  creek,  where  the  same  flows 
through  the  lands  of  said  Thomas  Dorris. 
(6)  That,  in  addition  to  the  lands  of  plain- 
tiffs, there  are  large  bodies  of  timber  adja- 
cent to  said  Elochoman  creek,  which  are 
heavily  timbered,  and  that  the  timber  there- 
on cannot  be  conveyed  to  market  except  by 
means  of  said  creek.  (7)  That  during  the 
early  part  of  November,  1897,  the  plaintiffs, 
having  theretofore  placed  in  said  creek  a 
large  number  of  logs,  to  wit,  to  the  number 
of  about  1,500,  undertook,  during  a  freshet, 
to  run  said  logs  down  said  Elochoman 
creek,  where  the  same  passes  through  the 
lands  of  said  Thomas  Dorris.  (8)  That  at 
the  time  the  plaintiffs  so  undertook  to  run 
said  logs  there  was  upon  the  banks  of  said 
stream,  adjacent  to  and  forming  a  part  of 
the  bank  of  said  stream  where  the  same 
passes  through  the  land  of  said  Thomas  Dor- 
ris, a  large  rock,  which  had  theretofore  been 
imbedded  in  the  bank,  but  which  during 
frequent  freshets  had  partially  washed  out 
from  the  bank;  that  said  rock  was  so  situ- 
ated at  the  time  said  logs  were  run  that  the 
accumulation  there  at  any  one  time,  during 
a  freshet,  of  a  great  volume  of  logs,  would 
result  in  a  jam,  and  the  consequent  spread- 
ing out  of  the  water  upon  the  neighboring 
lands,  with  damage  resulting  therefrom; 
that  the  fact  that  the  above-described  rock 
was  situated  as  aforesaid,  and  that  the  float- 
ing of  a  large  number  of  logs  thereupon 
would  result  in  the  formation  of  a  jam,  was 
well  known  to  plaintiffs  before  the  running 
of  said  logs  aforesaid.  (9)  That  during 
the  early  part  of  the  said  month  of  Novem- 
ber, 1897,  the  said  plaintiffs  caused  to  be 
turned  loose  in  said  creek,  at  a  point  above 
the  lands  of  said  Thomas  Dorris,  about  1,- 
500  saw  logs,  many  of  them  of  considerable 
size  and  length,  which  said  logs  were,  by  the 
freshet  then  occurring,  carried  down  to  the 
said  rock  situated  on  the  lands  of  Thomas 
Dorris;  that  there  a  jam  was  formed,  and 
the  waters  of  said  creek  were  backed  and 
caused  to  overflow  upon  the  lands  of  Thom- 
as Dorris,  occasioning  damage  thereto  in 
the  sum  of  $166.75.  (10)  That  the  said 
damage  as  aforesaid  resulted  from  the  care- 
lessness and  negligence  of  the  plaintiffs." 
Upon  the  facts  as  found,  the  following  con- 
clusions of  law  were  entered:  "(1)  That  the 
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Elochoman  creek,  from  the  point  where  the 
same  empties  into  the  Columbia  river,  up 
to  the  lands  of  plaintiffs,  is  navigable  for 
logs  at  sufficiently  regularly  recurring 
periods  and  for  sufficient  lengths  of  time  to 
enable  the  same  to  be  used  profitably  for 
the  floating  of  saw  logs  to  market.  (2) 
That  the  public  have  a  right  to  the  use  of 
said  stream  for  the  purpose  of  floating  saw 
logs  and  other  products  of  the  forest  to 
market,  provided  that  said  use  be  exercised 
with  such  reasonable  care  as  will  not  en- 
danger the  property  of  the  riparian  pro- 
prietors. (3)  That  the  plaintiffs  are  in- 
debted to  the  defendant  Thomas  Dorris  in 
the  sum  of  $166.75,  his  damages  so  as  afore- 
said sustained." 

It  is  contended  that  some  of  the  impor- 
tant findings  are  not  justified  by  the  evi- 
dence, but  an  examination  of  the  evidence 
convinces  us  that  there  was  evidence  upon 
which  to  found  the  findings;  and,  since  the 
trial  court  heard  all  the  evidence,  we  believe 
he  is  better  qualified  than  this  court  to  pass 
upon  its  weight  and  credibility.  We  find 
no  error  in  the  conclusions  of  law.  Decree 
was  entered,  in  accordance  with  the  findings 
and  conclusions,  that  the  Elochoman  creek, 
from  the  point  where  it  empties  into  the 
Columbia  river  up  to  and  through  the  lands 
of  Thomas  Dorris,  and  up  to  and  through 
the  lands  of  plaintiffs,  is  navigable  for  logs 
and  other  products  of  the  forest;  that  the 
public  have  a  right  to  use  said  Elochoman 
creek  for  the  purpose  of  floating  saw  logs 
and  other  products  of  the  forest  to  market, 
provided  that  said  use  be  exercised  with 
such  reasonable  care  as  will  not  endanger 
the  property  of  riparian  proprietors.  The 
said  Thomas  Dorris  was  awarded  damages 
in  the  sum  of  $166.75,  together  with  his 
costs,  and  said  William  Dorris  was  awarded 
his  costs.  The  temporary  injunction  there- 
tofore issued  against  Thomas  Dorris  and 
William  Dorris  was  dissolved. 

The  complaint  of  Thomas  Dorris,  on  his 
appeal,  that  the  court  erred  in  the  matter 
of  granting  and  continuing  the  temporary 
injunction  heretofore  referred  to  in  this 
opinion,  we  think,  calls  for  no  considera- 
tion here.  If  the  court  below  committed 
error,  this  court  cannot  now  reverse  its  pro- 
ceedings in  the  matter  of  the  temporary  in- 
junction, for  the  reason  that  any  such  er- 
ror was  corrected  by  the  court  itself  when 
it  dissolved  the  temporary  injunction  at 
the  final  hearing.  If  harm  occurred  by  rea- 
son of  the  temporary  injunction,  the  remedy 
is  now  by  suit  upon  the  injunction  bond  for 
wrongfully  suing  out  the  injunction. 

The  real  question  to  be  determined  upon 
the  merits  is,  What  are  the  respective  rights 
of  the  landowner  and  the  log  driver  upon 
a  stream  of  the  character  of  Elochoman 
creek T  The  act  of  March  17,  1890  (Sees. 
Laws  1889-90,  p.  470;  Ballinger's  Anno. 
Codes  &  Statutes,  §§  4378-4386,  inclusive), 
defines  the  powers  and  duties  of  corpora- 
tions organized  for  the  purpose  of  building 
booms  and  catch  in?  logs  and  timber  pro- 
ducts therein.  Section  9  of  said  act  pro- 
vides:    "All  meandered  rivers,  meandered 
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sloughs,  and  navigable  waters  in  this  state 
shall  be  deemed  as  public  highways,  and  said 
corporations  shall  be  declared  public  cor- 
porations for  the  purpose  of  this  act;  and 
the  improvement  of  such  streams,  sloughs, 
and  waters  shall  be  deemed  and  declared 
a  public  use  and  benefit."  Under  this  sec- 
tion all  "meandered  rivers  and  meandered 
sloughs"  shall  be  deemed  as  public  high- 
ways for  the  purposes  specified  in  the  act, 
viz.,  booming  and  floating  logs  and  timber. 
Nothing  further  is  needed  to  establish  them 
as  such  public  highways,  when  it  is  shown 
that  they  are  meandered.  The  section  fur- 
ther provides  that  all  "navigable  waters" 
shall  be  deemed  as  public  highways  for  the 
same  purpose.  If  the  stream  is  not  mean- 
dered, it  must  then  be  determined  whether 
it  is  or  is  not  navigable  in  fact  for  floating 
logs  or  timber.  If  navigable  for  such  pur- 
pose, it  is  a  public  highway  for  that  pur- 
pose. The  court  finds  Elochoman  creek  to  be 
a  short  stream,  18  miles  in  length,  with  an 
average  width  of  100  feet,  and  a  depth  of 
about  3  feet,  and  that  the  stream  can,  dur- 
ing annually  recurring  freshets,  be  used 
profitably  for  the  floating  of  logs  to  the  Co- 
lumbia river  to  market,  and  that  it  has  been 
so  profitably  used  for  the  last  twenty-five 
years.  The  stream  must  therefore  be  held 
to  be  a  public  highway  for  the  purpose  of 
floating  logs  and  timber  to  market.  Being 
a  public  highway  for  such  purpose,  what 
are  the  relations  of  the  landowner  to  the 
stream?  Thomas  Dorris  is  the  owner  of  the 
land  on  both  sides  of  the  stream.  If  such 
a  stream  as  this  is  included  in  the  provi- 
sions of  fi  1,  art.  17,  of  the  Constitution  of 
Washington,  then  the  state  is  the  owner  of 
the  bed  of  the  stream  below  ordinary  high- 
water  mark.  We  do  not  believe,  however, 
that  the  said  constitutional  provision  was 
intended  to  include  streams  of  the  charac- 
ter of  this  one,  but  only  such  as  are  naviga- 
ble for  general  commercial  purposes.  This 
stream  is  of  such  a  character  that  its  use 
as  a  public  highway  is  restricted  to  one  pur- 
pose, viz.,  that  of  floating  logs  or  timber, 
and  we  think  a  distinction  must  be  drawn 
between  such  streams  and  those  which  are 
highways  for  general  trade  and  commerce. 
The  title  to  the  bed  of  the  stream,  therefore, 
passed  from  the  government  to  the  land- 
owner, but  it  is  subject  to  the  right  of  the 
public  to  use  the  stream  for  floating  logs 
and  timber.  This  right  is  further  given  by 
virtue  of  the  act  of  1890  aforesaid  to  cor- 
porations, under  conditions  therein  con- 
tained.  Again,  the  same  right  is  contin- 
ued with  further  provisions  under  the  act 
of  March  18,  1895  (Sess.  Laws  1805,  p.  128; 
Ball  inker's  Anno.  Codes  &  Statutes.  §§ 
4387-4304).  These  provisions  have  been 
held  constitutional  by  this  court  in  East 
Hoquiam  -Boom  A  Logging  Co,  v.  Necson, 
20  Wash.  142,  54  Pac.  1001.  With  this 
right  given  to  a  corporation  to  use  the 
stream  as  a  public  highway,  there  is  no  rea- 
son, in  principle,  why  an  individual  or  part- 
nership, as  in  this  case,  may  not  use  it  as 
such.  Indeed,  if  a  corporation  only  could 
so  use  the  stream,  the  act  would  be  of 
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doubtful  .force,  because  of  its  discrimina- 
tion. The  statute  provides  how  such  cor- 
porations may  improve  the  stream,  by  re- 
moving obstructions,  and  they  may  also  be- 
come common  carriers  to  drive  all  the  logs 
delivered  into  their  charge,  and  may  collect 
toll  therefor.  But  the  right  of  individuals 
or  partnerships  to  use  the  stream  as  a  high- 
way cannot  be  denied.  But  neither  such 
corporation  nor  individuals  can  interfere 
with  the  soil  in  a  stream  of  the  character 
of  Elochoman  creek,  the  bed  of  which  is 
owned  by  the  landowner,  without  the  land- 
owner's consent  or  by  operation  of  law 
with  due  compensation  made.  The  same 
reasoning  applies  with  even  greater  force  to 
the  use  of  the  banks  of  the  stream,  as  was 
sought  to  be  done  in  this  case.  Lownsdale 
v.  Gray' 8  Harbor  Boom  Co.  21  Wash.  542, 
547,  58  Pac.  663.  Appellants,  therefore, 
have  the  right  to  drive  their  logs  down  the 
stream  as  long  as  they  do  so  without  dam- 
age to  the  landowner.  But,  if  the  use  of 
the  freehold  or  shore  rights  are  acquired, 
they  must  acquire  them,  either  as  individ- 
uals, or  by  condemnation  in  a  corporate 
capacity,  as  provided  by  the  statutes  above 
mentioned. 

It  having  been  found  that  the  jam  was 
caused  by  the  appellants'  careless  manner 
of  driving  the  logs,  the  consequent  damage 
to  the  land  is  chargeable  to  them;  and, 
since  we  find  no  substantial  error  in  the  rec- 
ord, the  judgment  is  affirmed* 

Rehearing  denied. 


Lillie  M.  TROWBRIDGE,  AppU 

v. 

Fred  M.  SPINNING  et  al.,  Reept: 
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1*  Upon  a  question  arising;  nnder  the 
Federal  laws  requiring  full  faith  and  credit 
to  be  given  in  each  state  to  the  judicial  pro- 
ceedings of  every  other  state,  courts  will  take 
judicial  notice  of  the  local  laws  of  the  state 
from  which  the  record  cornea 

3.  Allegation  of  the  fact  of  Jurisdiction 
to  grant  a  divorce  In  a  court  of  another  state, 
whose  decree  Is  sought  to  he  enforced.  Is  not 
necessary  where  it  Is  alleged  to  be  a  court  of 
general  jurisdiction,  and  the  local  statutes  em- 
power It  to  pass  such  decrees. 

3.  The  presumption  of  the  resnlaritT 
of  the  proceedings  In  the  courts  of  an- 
other state  resulting  In  a  decree  of  divorce 
will  dispense  with  an  allegation,  in  a  bill  to 
enforce  the  decree,  that  tbe  cross-complaint 


Note. — For  earlier  cases  in  this  series  as  to 
effect  of  divorce  In  other  state,  see  Cuimnlnp- 
ton  v.  Belchertown  (Mass.)  4  L.  R.  A.  131.  and 
note;  Thompson  v.  Thompson  (Ala.)  11  L,.  it. 
A.  444,  and  note;  Adams  v.  Adams  (Mass.)  12 
L.  R.  A.  275;  Kelley  v.  Kelley  (Mass.)  *->.'»  L. 
K.  A.  800:  ttullock  v.  ttullock  (X.  J.  Kq.)  27  L. 
11.  A.  213:  Hllblsh  v.  Hattel  (Ind.)  33  L.  R.  A. 
783;  Dunham  v.  Dunham  (III.)  35  L.  It.  A. 
70:  Atherton  v.  Atherton  (X.  V.)  40  L.  K.  A. 
201  ;  and  Felt  v.  Felt  (X.  J.  Eq.)  47  L.  K.  A. 
546. 
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on  which  the  decree  was  based  was  duly 
served. 

4.  That  a  Judgment  for  alimony  In  a 
dlTorce  proceeding  I*  subject  to  al- 
teration from  time  to  time  by  tbe  court 
which  rendered  It,  as  may  seem  proper  upon 
new  facts  occurring  after  tbe  trial  does  not 
prevent  Its  being  a  final  decree  which  may  be 
enforced  In  tbe  courts  of  another  state. 

8.  A  safe-deposit  company  bavins;  val- 
uables of  a  debtor  in  Its  vaults  Is  sub- 
ject to  garnishment  therefor,  although  it  has 
no  access  to  the  contents  of  the  box  In  which 
they  are  kept,  under  a  statute  commanding  a 
garnishee  to  answer  as  to  the  personal  prop- 
erty or  effects  of  the  defendant  In  bis  posses- 
•ion  or  under  bis  control. 

(August  25,  1900.) 

A  PPEAL  by  plaintiff  from  a  judgment  of 
Is  the  Superior  Court  for  King  County 
in  favor  of  defendants  in  an  action  brought 
to  enforce  a  judgment  for  alimony  in  which 
some  of  the  defendants  were  summoned  as 
garnishees.     Reversed. 

The  facts  are  stated  in  the  epinion. 

Messrs.  E.  F.  Blaine,  Wilmon  Tucker, 
and  Iwasn  Xi.  Hyland  for  appellant. 

Messrs.  John  G.  Gray  and  John  N. 
Perkins,  for  respondent  Spinning: 

The  authority  of  the  circuit  court  of  the 
city  of  St.  Louis  in  proceedings  for  divorce 
and  alimony  is  not  shown  or  alleged  in  any 
of  plaintiff's  pleadings.  This  is  a  fatal  de- 
fect. 

Van  Fleet,  Collateral  Attack,  fi  840; 
Norihcut  v.  Lemery,  8  Or.  316;  Com.  v. 
Bloody  97  Mass.  538;  Kelley  v.  Kelley,  161 
Mass.  Ill,  25  L.  R.  A.  806,  36  N.  £.  837. 

Under  the  practice  of  this  state  a  decree 
taken  on  a  cross  bill  without  notice  would 
not  be  upheld. 

Van  Fleet,  Collateral  Attack,  fi  495. 

Where  there  is  a  prayer  in  the  petition 
for  alimony,  it  cannot  be  granted  upon  tbe 
default  of  defendant,  so  as  to  render  it 
available  as  a  personal  judgment,  unless 
there  is  personal  service, 

Wade,  Notice,  fi  1083. 

No  case  can  be  found  where  greater  effect 
is  given  to  the  judgment  of  any  state  in 
tbe  courts  of  another  than  belongs  to  it  in 
the  state  where  it  was  rendered. 

Suydam  v.  Barber,  18  N.  Y.  468,  75  Am. 
Dec  254;  Wood  v.  Watkinson,  17  Conn. 
500,  44  Am.  Dec.  562;  2  Black,  Judgm.  fi 
861";  Rogers  v.  Coleman,  Hardin  (Ky.)  413, 
3  Am.  Dec.  733;  Freeman,  Judgm.  fi  221. 

Decrees  granting  divorces  are  not  covered 
by  the  Constitution  of  the  United  States, 
which  requires  the  state  courts  to  give  full 
faith  and  credit  to  the  judgments  of  the 
courts  of  other  states;  hence  each  state 
must  determine  what  credit  they  shall  re- 
ceive. 

Van  Fleet,  Collateral  Attack,  |  649;  2 
Bishop,  Marr.  Div.  &  Sep.  fi  847. 

In  Washington  the  decree  for  alimony  or 
division  of  the  property  is  a  final  one. 

King  v.  Miller,  10  Wash.    274,    38    Pac. 
1020;  Webster  v.  Webster,  2  Wash.  417,  26 
Pac.  864;   Ballinger,    Divorce    &  Alimony, 
chap.  12. 
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The  Missouri  policy  came  from  one  that 
looked  to  the  reuniting  of  the  divorced 
couple.  So  that  there  is,  not  only  a  con- 
flict of  the  statute  law  of  the  two  states 
and  in  every  stage  of  its  procedure,  both  in 
the  trial  court  and  in  the  appellate  court, 
but  the  statutes  come  from  different  poli- 
cies. 

A  court,  in  order  to  rive  effect  to  a  for- 
eign law,  will  not  introduce  in  its  own  sys- 
tem a  foreign  remedy. 

Wharton,  Conflict  of  Laws,  fi  749;  Erich- 
son  v.  Nesmith,  15  Gray,  221;  Thompson  v. 
Waters,  25  Mich.  215,  12  Am.  Rep.  243. 

The  husband's  liability  to  pay  alimony  is 
not  a  debt  in  the  sense  that  such  writ  may 
be  issued  upon  it. 

2  Bishop,  Marr.  Div.  &  Sep.  fi  836;  Re 
Anderson,  07  Fed.  321. 

Upon  an  alterable  St.  Louis  decree,  the 
courts  of  this  state  will  not  belabor  one  of 
its  own  citizens  with  an  iron  judgment  up- 
on which  they  can  make  no  inquiry  as  to 
whether  it  may  bring  permanent  ruin  or 
financial  despair. 

Browne,  Divorce,  p.  246;  Battey  v.  Hol- 
brook,  11  Gray,  212;  Barber  v.  Barber,  2 
Pinney  (Wis.)  297;  Van  Buskirk  v.  Mu- 
lock,  18  N.  J.  L.  184;  Stillman  v.  Stillman, 
99  111.  196,  39  Am.  Rep.  21. 

Mr.  George  E.  De  Stelguer,  for  the  re- 
spondent bank: 

Assuming  that  the  defendant  had  any- 
thing subject  to  execution  in  the  safe-depos- 
it box,  the  contents  of  the  box  were  not  in 
the  possession,  or  under  the  control,  of  this 
garnishee. 

The  bank  has  no  possession  for  two  rea- 
sons: 

1.  Possession  "implies  exclusive  enjoy- 
ment." "It  implies  a  present  right  to  aeal 
with  the  property  at  pleasure,  and  to  ex- 
clude other  persons  from  meddling  with  it/' 

18  Am.  &  Eng.  Enc.  Law,  p.  840;  Sullivan 
v.  Sullivan,  66  N.  Y.  37. 

2.  There  is  not  that  element  of  intent 
necessary  to  constitute  possession  in  the 
bank. 

See  Bouvier  s  Law  Diet.  Possession. 

If  there  were  any  doubt  about  the  mean- 
ing of  the  words  "possession"  and  "control ,* 
that  doubt  is  resolved  by  the  provisions  of 
the  garnishment  law  itself.  The  possession 
and  control  referred  to  in  fi  3  of  the  gar- 
nishment act  (Laws  1893,  p.  96)  must  be 
such  as  will  enable  the  garnishee  to  comply 
with  the  obligations  imposed  upon  him  by 
other  provisions  of  the  law, — such  posses- 
sion and  control  as  will  enable  him  to  re- 
spond to  the  writ. 

Bank  of  Monroe  v.  Gilford,  79  Iowa,  300, 
44  N.  W.  558 ;  Oregg  v.  Hilson,  8  Phila.  191 ; 
Drake.  Attachm.  5th  ed.  fi  451a;  Andrews 
v.  Ludlow,  5  Pick.  28;  Smalley  v.  Miller, 
71  Iowa,  90,  32  N.  W.  187;  Drake  v.  Catlin, 
18  Wash.  316,  51  Pac.  396;  Wooding  v.  Pt*- 
get  Sound  Nat.  Bank,  11  Wash.  627,  40  Pac. 
223. 

There  was  no  evidence  that  there  was  any- 
thing in  the  box  subject  to  execution. 

Bottom  v.  Clarke,  7  Cush.  487. 

If    there    had  been    anything  in  the  box 
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subject  to  execution,  the  statute  provides  no 
means  of  enforcing  the  writ;  nor  can  it  be 
enforced  in  any  manner  without  interfering 
with  certain  undeniable  rights  of  the  defend- 
ant. 

Drake  v.  Catlin,  18  Wash.  316,  51  Pac. 
396;  Bottom  v.  Clarke,  7  Cuah.  487. 

An  alterable  alimony  decree  is  not  a 
final  judgment  for  a  fixed  sum,  and  faith 
and  credit  should  not  be  given  it. 

Lynde  v.  Lynde,  162  N.  Y.  405,  48  L.  R. 
A.  679,  56  N.  £.  979. 

The  Federal  courts  should  guide  this  case. 


White,  J.,  delivered  the  opinion  of  the 
court: 

The  amended  complaint  in  this  action, 
omitting  the  formal  parts,  is  as  follows: 

"That  at  all  the  times  herein  mentioned 
the  circuit  court  of  the  city  of  St.  Louis  in 
the  state  of  Missouri,  was,  and  ever  since 
has  been,  and  now  is,  a  court  of  general  ju- 
risdiction over  matters  in  equity  and  law, 
duly  organized  and  existing  under  and  by 
virtue  of  the  laws  of  said  state.  That  on 
the  25th  day  of  June,  1895,  the  defendant 
above  named,  Fred  M.  Spinning,  commenced 
an  action  in  said  circuit  court  of  the  city 
of  St.  Louis,  as  plaintiff,  against  Li  Hie  M. 
Spinning,  she  being  the  plaintiff  here,  who 
at  thai  time  was  the  wife  of  said  Fred  M. 
Spinning,  and  defendant,  by  filing  his  peti- 
tion therein,  which  said  action  was  entitled 
as  follows,  to  wit:  'In  the  Circuit  Court 
of  the  City  of  St.  Louis,  October,  1895,  Fred 
M.  Spinning,  Plaintiff,  v.  Lillie  M.  Spin- 
ning, Defendant.'  That  upon  the  filing  of 
said  petition  the  clerk  of  said  court,  on  the 
25th  day  of  June,  1895,  duly  issued  a  sum- 
mons commanding  the  defendant  therein, 
who  is  the  plaintiff  herein,  to  appear  before 
the  judges  of  said  circuit  court  on  the  first 
day  of  the  next  term  thereof  to  be  held  in 
the  city  of  St.  Louis,  at  the  court  house 
in  said  city,  on  the  first  Monday  of  October 
next  following  the  day  of  the  issuance'  there- 
of, then  and  there  to  answer  the  complaint 
of  Fred  M.  Spinning  as  set  forth,  a  copy 
of  which  was  attached  to  said  summons  and 
said  summons  was  duly  sealed  with  the  seal 
of  said  court  and  attested  by  the  clerk  on 
said  day,  and  thereafter  was  duly  served 
upon  the  defendant  herein  named,  personal- 
ly, at  the  city  of  St.  Louis,  in  the  state 
aforesaid,  by  the  sheriff  of  said  county,  by 
delivering  a  copy  thereof,  with  a  copy  of 
said  petition,  to  said  defendant  personally, 
she  being  the  plaintiff  herein. 

"That,  after  the  service  of  process  upon 
said  defendant,  the  plaintiff  herein,  said 
Lillie  M.  Trowbridge,  appeared  by  her  at- 
torney. Wm.  McNamee,  and  in  person,  and 
thereafter  such  proceedings  were  had  and 
done  therein  that  said  Lillie  M.  Trowbridge, 
then  Lillie  M.  Spinning,  filed  her  answer 
and  cross  complaint  in  said  action  against 
the  said  Fred  M.  Spinning,  wherein  she  al- 
leges that  she  was  the  injured  person,  pray- 
ing, among  other  things,  that  she  was  enti- 
tled to  a  decree  of  divorce,  and  for  her  costs 
and  alimony.  That  thereafter,  and  on  the 
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29th  day  of  January,  1896,  such  other  and 
further  proceedings  were  had  in  said  action* 
that  a  trial  thereof  was  had  on  said  day, 
wherein  and  whereby  said  court  ordered,  de- 
creed, and  rendered  judgment  thereto 
against  the  said  Fred  M.  Spinning,  granting 
the  defendant  therein  a  complete  decree  of 
divorce,  she  being  the  plaintiff  here,  together 
with  judgment  against  said  Fred  M.  Spin- 
ning for  the  sum  of  $5,000  as  and  for  ali- 
mony in  gross,  and  further  ordered,  ad- 
judged, and  decreed  that  said  Fred  M.  Spin- 
ning pay  the  costs  of  said  proceeding,  and 
that  execution  issue  therefor.  And  that 
said  decree  was  duly  made,  entered,  enrolled,, 
and  docketed  in  said  court  dissolving  the 
bonds  of  matrimony  and  rendering  judgment 
as  aforesaid,  and  that  no  part  of  said  judg- 
ment and  decree  has  ever  been  paid. 

'That  under  and  by  virtue  of  the  provi- 
sions of  the  Revised  Statutes  of  the  state 
of  Missouri,  chap.  28,  p.  360,  of  volume  1,. 
for  the  year  1879,  such  judgment  and  de- 
cree rendered  as  aforesaid  has  the  force  and 
effect  of  a  judgment  at  law  for  the  payment 
of  money.  That  such  is  the  construction 
thereof,  and  the  force  and  effect  to  be  given 
to  the  same,  as  determined  by  the  supreme 
court  of  said  state  of  Missouri,  and  such  is 
the  law  of  said  state.  That  by  reason  there- 
of plaintiff  is  advised  and  believes,  and 
therefore  alleges  the  fact  to  be,  and  that, 
under  and  by  virtue  of  the  Constitution  of 
the  United  States  (fi  1,  art.  4),  she  has  * 
good  right  to  bring  her  cause  of  action  as 
aforesaid  in  the  courts  of  the  state  of  Wash- 
ington, and  to  have  and  recover  of  the  said 
defendant  the  sum  of  $5,000,  awarded  to  her 
as  aforesaid,  and  that  the  courts  of  the  state 
of  Washington  will  give  the  same  force  and 
effect  to  said  decree  as  is  given  thereto  in 
the  state  of  Missouri. 

"Plaintiff  hereby  refers  to  55  2179,  2180, 
2184,  and  2185  of  volume  1  of  the  Revised 
Statutes  of  the  state  of  Missouri  of  1879, 
and  attaches  hereto  full  and  complete  copiee 
of  said  sections  aforesaid;  the  same  being 
marked  as  Exhibit  A,  and  made  a  part  and 
parcel  thereof  to  all  intents  and  purposes 
as  fully  as  though  copied  at  length  herein." 

The  sections  of  the  Revised  Statutes  of 
the  state  of  Missouri  referred  to  in  fi  4  of 
the  complaint  are  as  follows: 

"Sec.  2179.  When  a  divorce  shall  be  ad- 
judged the  court  shall  make  such  order 
touching  the  alimony  and  maintenance  of 
the  wife,  and  the  care,  custody,  and  mainte- 
nance of  the  children  or  any  of  them,  as 
from  the  circumstances  of  the  parties  and 
the  nature  of  the  case  shall  be  reasonable,, 
and,  when  the  wife  is  plaintiff,  may  order 
the  defendant  to  give  security  for  such  ali- 
mony and  maintenance;  and  upon  his  neg- 
lect to  give  the  security  required  of  him,, 
or  upon  default  of  himself  and  his  securi- 
ties, if  any  there  be,  to  pay  or  provide  such- 
alimony  and  maintenance,  may  award  an 
execution  for  the  collection  thereof  or  en- 
force the  performance  of  the  judgment  or 
order  by  sequestration  of  property  or  by 
such  other  lawful  ways  and  means  as  is  ac- 
cording to  the  practice  of  the  court.    The 
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court  on  the  application  of  either  party  may 
make  such  alteration  from  time  to  time 
as  to  the  allowance  of  alimony  and  mainte- 
nance as  may  be  proper,  and  the  court  may 
decree  alimony  pending  the  suit  for  divorce 
in  all  cases  where  the  same  would  be  just, 
whether  the  wife  be  plaintiff  or  defendant, 
and  enforce  such  order  in  the  manner  pro- 
vided by  law  in  other  cases. 

"See.  2180.  Upon  a  decree  of  divorce  in 
favor  of  the  wife  the  court  may,  in  its  dis- 
cretion, decree  alimony  in  gross  or  from 
year  to  year.  When  alimony  is  decreed  in 
gross  such  decree  shall  be  a  general  lien 
on  the  realty  of  the  party  against  whom  the 
decree  may  be  rendered  as  in  the  case  of 
other  judgments.  When  a  decree  is  for  ali- 
mony from  year  to  year  such  decree  shall 
not  be  a  lien  on  the  realty  as  aforesaid,  but 
an  execution  in  the  hands  of  the  proper  offi- 
cer, issued 'for  the  purpose  of  enforcing  such 
decree,  shall  constitute  a  lien  on  the  real 
and  personal  property  of  the  defendant  in 
such  execution  so  long  as  the  same  shall 
lawfully  remain  in  the  possession  of  said 
officer  unsatisfied." 

"Sec.  2184.  No  final  judgment  or  order 
rendered  in  cases  arising  under  this  chapter 
shall  be  reversed,  annulled,  or  modified  in 
the  supreme  or  any  other  court  by  appeal 
or  writ  of  error  unless  such  appeal  shall 
have  been  granted  during  the  term  of  court 
at  which  the  judgment  or  order  appealed 
from  was  rendered,  or  unless  such  writ  of 
error  shall  have  been  issued  within  sixty 
days  after  the  order  was  made  or  judgment 
was  rendered. 

"Sec.  2185.  No  petition  for  review  of  any 
judgment  for  divorce  rendered  in  any  case 
arising  under  this  chapter  shall  be  allowed 
any  law  or  statute  to  the  contrary  notwith- 
standing; but  there  may  be  a  review  of  any 
order  or  judgment  touching  the  alimony  and 
maintenance  of  the  wife,  and  the  care,  cus- 
tody, and  maintenance  of  the  children,  or 
any  of  them,  as  in  other  cases." 

The  prayer  of  the  complaint  was  for  judg- 
ment against  the  defendant  Fred  M.  Spin- 
ning for  the  sum  of  $5,000,  with  interest 
thereon  from  the  26th  day  of  January,  1896, 
at  the  rate  of  6  per  cent  per  annum,  and 
for  costs,  etc.  The  respondent  Spinning  de- 
murred to  this  complaint  on  the  ground 
that  the  same  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action  against  him. 
This  demurrer,  upon  hearing,  was  sustained, 
and  judgment  was  entered  dismissing  the 
action.  On  September  6,  18 99,  at  the  time 
the  plaintiff  filed  her  original  complaint  in 
the  superior  court  of  King  county,  state  of 
Washington,  a  writ  of  garnishment  was  is- 
sued and  served  upon  the  Washington  Na- 
tional Bank,  First  National  Bank,  National 
Bank  of  Commerce,  Seattle  Safe- Deposit 
Vaults,  Incorporated, — all  of  the  city  of 
Seattle, — as  garnishee  defendants.  All  of 
the  garnishee  defendants  appeared,  and  the 
Seattle  Safe-Deposit  Vaults,  Incorporated, 
and  the  Washington  National  Bank  denied 
generally,  and  these  answers  were  contro- 
verted. The  First  National  Bank  admitted 
that  it  had  on  deposit  the  sum  of  $266.19 
64  L.  R.  A- 


to  the  credit  of  the  respondent.  The  garn- 
ishee defendant  the  National  Bank  of  Com- 
merce answered  stating:  That  the  respond- 
ent had  in  its  vaults  a  safe-deposit  box, 
to  which  there  was  a  private  and  a  master's 
key,  the  private  key  being  in  the  posses- 
sion of  the  respondent,  and  the  master's  key 
in  the  possession  of  the  garnishee  defendant, 
and  to  open  said  box  it  is  necessary — First, 
for  the  master's  key  to  be  used;  second,  for 
the  private  key  to  be  used.  That  the  con- 
tents  of  the  box  were  unknown  to  the  gar- 
nishee defendant.  To  the  vault  there  was 
a  vault  door,  locked  by  a  time  combination, 
which  was  under  the  exclusive  charge  of  the 
garnishee  defendant.  Upon  the  issues 
formed  by  the  answer  of  the  garnishee  de- 
fendant the  National  Bank  of  Commerce,, 
proof  was  taken;  and  the  court  made  find- 
ings of  fact  and  conclusions  of  law,  and 
discharged  said  garnishee  defendant,  and  to 
said  conclusions  of  law  the  appellant  ex- 
cepts. This  order  was  made  prior  to  the 
sustaining  of  the  demurrer  to  the  amended 
complaint.  At  the  time  of  the  sustaining 
of  the  demurrer  to  the  amended  complaint 
an  order  was  made  discharging  all  of  the 
garnishee  defendants.  From  said  order  and 
the  sustaining  of  said  demurrer  to  the 
amended  complaint,  and  the  judgment  dis- 
missing said  action,  this  appeal  is  taken. 
The  findings  of  fact  and  conclusions  of  law 
in  relation  to  the  garnishment  against  the 
National  Bank  of  Commerce  are  as  fol- 
lows : 

"That  on  the  14th  day  of  October,  1898, 
said  garnishee  rented  of  said  defendant,  for 
one  year,  a  compartment  and  box  in  the 
safety-deposit  vaults  of  the  said  garnishee, 
and  at  the  time  of  said  renting  gave  to 
said  defendant  a  receipt  of  which  the  fol- 
lowing is  a  copy,  to  wit:  'No.  531.  Seattle, 
Wash.,  Oct.  14,  1898.  Received  of  Fred  M. 
Spinning  the  sum  of  three  and  ffo  dol- 
lars in  payment  of  rent  for  safety-deposit 
box  No.  80,  from  Oct.  14,  1898,  to  Oct.  14, 
1899.  The  National  Bank  of  Commerce,  by 
W.  H.  Wright.  Read  agreement  on  back/ — 
on  the  back  of  which  receipt  was  the  fol- 
lowing indorsement,  to  wit:  'Read  This 
Agreement.  It  is  understood  and  agreed  by 
and  between  the  National  Bank  of  Com- 
merce and  the  lessee  that,  in  case  of  the 
loss  of  the  key  of  said  box,  it  will  be  re- 
placed only  at  the  expense  of  the  lessee, 
and  the  National  Bank  of  Commerce  shall 
not  be  responsible  in  any  way  for  such  loss. 
It  is  further  understood  and  agreed  by  and 
between  the  National  Bank  of  Commerce 
that  said  bank  may  refuse  access  to  said 
box  to  any  agent  of  the  lessee  not  regularly 
designated  by  an  instrument  in  writing  filed 
with  the  bank.'  (2)  That  the  said  defend- 
ant ever  since  the  said  14th  day  of  October, 
1898,  has  continued  to  hold  said  box  and 
compartment  under  said  contract  and  lease. 
(3)  That  said  box  is  an  ordinary  tin  box 
inclosed  within  said  compartment,  and  said 
compartment  is  closed  with  a  door  fitted 
with  a  lock.  At  the  time  of  renting  said 
box  and  compartment,  the  garnishee  deliv- 
ered to  the  defendant  two  duplicate  keya 
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The  method  of  opening  said  box  and  com- 
partment is  as  follows:  Said  garnishee, 
through  one  of  its  employees,  turns  in  said 
look  what  is  known  as  a  "master's  key/  after 
which  the  keys  furnished  to  the  defendant 
will  unlock  the  lock  of  said  compartment, 
and  permit  the  same  to  be  opened.  Said 
master's  'key  will  not  unlock  said  lock.  Said 
garnishee  did  not  retain,  and  has  not  now, 
and  has  not  at  any  time  since  renting  said 
box  and  compartment  had,  any  key  whatso- 
ever with  which  to  open  the  said  box  or 
compartment,  and  has  not  now,  and  has  not 
at  any  time,  since  renting  said  box  and  com- 
partment, had,  any  means  of  opening  or  ob- 
taining access  to  said  compartment  or  box. 
(4)  Said  master's  key  is  not  used  for  the 
purpose  of  giving  said  garnishee  access  to 
said  box  or  compartment,  but  as  a  check  on 
fraud  and  imposture,  and  to  prevent  unau- 
thorized persons  having  access  thereto.  (5) 
Said  garnishee  has  no  information  or  knowl- 
edge as  to  what,  if  any,  the  contents  of  said 
box  and  compartment  are,  and  no  evidence 
has  been  introduced  as  to  what  such  con- 
tents are,  or  whether  said  box  contains  any- 
thing save  and  except  to  the  effect  that  the 
garnishee  has  been  informed  by  the  defend- 
ant that  there  are  in  said  box  papers  belong- 
ing to  other  persons  than  the  defendant. 
(C)  Said  garnishee  has  no  means  of  ascer- 
taining the  contents  of  said  box  and  com- 
partment, and  has  no  information,  and  is 
unable  to  ascertain,  whether  or  not  said  box 
and  compartment  contain  anything  subject 
to  execution,  attachment,  garnishment,  or 
anything  whatsoever.  (7)  That  the  sum  of 
fifty  dollars  ($50)  is  a  reasonable  sum  to 
he  Allowed  the  garnishee  as  an  attorney's 
fee.  (8)  At  the  time  of  the  service  of  said 
writ  said  garnishee  was  not,  and  has  not 
since  been,  indebted  to  defendant;  nor  has 
it  had  in  its  possession  or  under  its  con- 
trol any  property  or  effects  of  defendant, 
except  as  above  set  forth. 

"Conclusions  of  Law:  From  the  forego- 
ing facts  the  court  concludes,  as  a  matter 
of  law,  that  the  garnishee  the  National  Bank 
of  Commerce  is  entitled  to  judgment  dis- 
charging it  upon  its  said  answer,  and  for  its 
costs  against  the  plaintiff,  including  a  rea- 
sonable attorney's  fee,  to  wit,  the  sum  of 
fifty  dollars  ($50)." 

The  errors  assigned  are  as  follows: 

•'  ( 1 )  The  court  erred  in  sustaining  the  de- 
murrer to  the  amended  complaint.  (2) 
The  court  erred  in  discharging  tne  garnishee 
defendant  the  NationaJ  Bank  of  Commerce. 
(3)  The  court  erred  in  discharging  the  other 
garnishee  defendants." 

The  first  point  urged  by  the  respondent 
'  against  this  complaint  is  that  the  authority 
of  the  circuit  court  of  the  city  of  St.  Louis 
in  proceedings  for  divorce  and  alimony  is 
not  shown  or  alleged  in  this  complaint.  It 
is  alleged  that  the  circuit  court  of  the  city 
of  St.  Louis  at  all  the  times  mentioned  in 
the  complaint  was  and  is  a  court  of  general 
jurisdiction  over  matters  in  equity  and  law. 
duly  organized  and  existing  under  and  by 
vfrtue  of  the  laws  of  Missouri.  "Questions 
of  divorce  and  alimony,"  says  the  learned 
i»4  L.  It.  A. 


counsel  for  the  respondent  Spinning,  "arc 
regulated  by  statutory  provisions  only,  and 
the  jurisdiction  of  courts  over  them  cannot 
be  extended  beyond  the  statute  authority. 
Proceedings  in  such  matters  are  not  accord- 
ing to  the  course  of  the  common  law,  and 
there  is  no  presumption  in  favor  of  the  regu- 
larity of  courts  of  general  jurisdiction  in 
such  cases."  Where  a  question  arises  under 
that  part  of  the  Constitution  of  the  United 
States  and  the  act  of  Congress  which  re- 
quires full  faith  and  credit  to  be  given  in 
each  state  to  the  public  acts,  records,  and 
judicial  proceedings  of  every  other  state, 
our  courts  will  take  judicial  notice  of  the 
local  laws  of  the  state  from  which  the  rec- 
ord comes.  Ohio  v.  Hinchman,  27  Pa.  483; 
Paine  v.  Schenectady  Ins.  Co.  11  R.  I.  415; 
Roe  v.  Hulbcrt,  17  111.  676.  The  supreme 
court  of  Pennsylvania,  where  the  question 
was  as  to  the  jurisdiction  of  the  probate 
courts  of  Ohio,  in  Ohio  v.  Hinchman,  27 
Pa.  483,  says:  "The  questions  before  us 
arise  under  the  Constitution  and  laws  of 
the  United  States.  Full  faith  and  credit 
shall  be  given  in  each  state  to  the  publie 
acts,  records,  and  judicial  proceedings  of 
every  other  state,  says  the  Federal  Consti- 
tution; and  the  act  of  Congress  of  26th 
May,  1700,  providing  for  the  mode  of  au- 
thenticating the  records  and  judicial  pro- 
ceedings of  the  state  courts,  declares  that 
'the  records  and  judicial  proceedings,  au- 
thenticated as  aforesaid,  shall  have  such 
faith  and  credit  given  to  them  in  every  court 
within  the  United  States,  as  they  have  by 
law  or  usage  in  the  courts  of  the  state  from 
whence  the  said  records  are  or  shall  be 
taken/  A  judgment  of  this  court  adverse 
to  the  right  arising  out  of  the  Federal  Con- 
stitution and  legislation  would  be  reviewable 
in  the  Supreme  Court  of  the  United  4§tates, 
and  there  the  states  of  the  Confederacy  are 
not  regarded  as  foreign  states,  whose  laws 
and  usages  must  be  proved,  but  as  domestic 
institutions,  whose  laws  are  to  be  noticed 
without  pleading  or  proof.  It  would  be  a 
very  imperfect  and  discordant  administra- 
tion for  the  court  of  original  jurisdiction  to 
adopt  one  rule  of  decision,  while  the  court 
of  final  resort  was  governed  by  another ;  and 
hence  it  follows  that  in  questions  of  this  sort 
we  should  take  notice  of  the  local  laws  of 
a  sister  state  in  the  same  manner  the  Su- 
preme Court  of  the  United  States  would  do 
on  a  writ  of  error  to  our  judgment.  Fer- 
guson v.  Harwood,  7  Cranch,  408,  3  L.  ed. 
380;  Mills  v.  Duryce,  7  Cranch,  481,  3  L.  ed. 
411;  Hampton  v.  M'Conncll,  3  Wheat.  234, 
4  L.  ed.  378:  Baxley  v.  Linah,  16  Pa.  243, 
55  Am.  Dec.  404."  The  supreme  court  of  Il- 
linois, in  Rae  v.  Hulbcrt,  17  111.  576,  says: 
"While  for  many,  if  not  for  most,  purposes, 
the  several  states  of  the  Union  are.  as  to 
each  other,  considered  and  treated  as  foreign 
states,  yet  it  is  not  strictly  so  as  to  the 
judgments  rendered  by  their  several  courts. 
I  will  not  quote  from  the  Constitution  and 
laws  of  the  Federal  government,  but  from 
the  opinion  of  this  court  in  the  case  of 
WrJrh  v.  %*■«»,  8  Til.  100.  44  Am.  Dec.  080. 
It  is  there  said:     'Under  the  Constitution  of 
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the  United  8tates,  and  laws  made  in  pur- 
suance thereof,  the  judgments  in  personam 
of  the  various  states  are  placed  on  the  foot- 
ing of  domestic  judgments,  and  they  are  to 
receive  the  same  credit  and  effect  when 
•ought  to  be  enforced  in  different  states,  as 
they,  by  law  or  usage,  have  in  the  particu- 
lar states  where  rendered.'  We  are  then  to 
treat  this  judgment,  or  give  it  the  same  ef- 
fect, as  if  rendered  by  one  of  our  own  courts, 
or  as  if  this  were  a  proceeding  in  New  York. 
We  do  not  hesitate  to  declare  that  it  is 
oar  duty  to  take  notice  that  the  supreme 
•court  of  New  York  had  jurisdiction  of  the 
subject-matter,  and  the  same  presumptions 
arise  in  favor  of  the  jurisdiction  of  the  per- 
•son,  and  of  the  regularity  of  the  proceeding, 
that  would  arise  upon  a  domestic  judgment. 
How  far  those  presumptions  arise  in  favor 
of  the  jurisdiction  of  the  person,  it  is  not 
necessary  now  to  discuss  particularly,  for 
that  is  a  question  rather  of  evidence  than 
of  pleading.  Though  it  may  be  necessary, 
when  used  as  evidence,  that  the  record 
should  show  such  facts  as  are  necessary  to 
give  the  court  jurisdiction  of  the  person  of 
the  defendant,  or  at  least  as  raise  a  pre- 
sumption of  jurisdiction,  yet  it  is  not  nec- 
essary that  such  facts  should  be  set  out  in 
the  pleading.  It  is  only  necessary  to  aver 
that,  by  the  consideration  of  the  court,  a 
judgment  was  rendered  against  the  defend- 
ant. The  implication  is  that  it  was  a  valid 
judgment,  and  that  is  sufficient  to  lay  the 
foundation  for  the  proof  of  every  fact  neces- 
sary to  show  that  it  was  a  valid  judgment." 
The  supreme  court  of  Wisconsin,  in  Kunze 
v.  Kunse,  94  Wis.  54,  68  N.  W.  391,  which 
was  an  action  to  recover  alimony  adjudged 
to  the  plaintiff  in  a  divorce  action  brought 
in  Illinois,  says:  "This  is  an  action  brought 
to  recover  alimony  adjudged  to  the  plain- 
tiff in  a  divorce  action  heretofore  -brought 
in  Illinois.  It  appears  by  the  complaint 
that  the  court  in  which  the  divorce  action 
was  brought — i.  e.t  the  circuit  court  of  Cook 
-county,  Illinois — was  a  court  of  general  ju- 
risdiction, as  its  name  indicates.  Hence  it 
was  unnecessary  to  allege  any  jurisdictional 
facts.  Jarvis  v.  Robinson,  21  Wis.  524,  94 
Am.  Dec.  560.  The  allegation  that  the  judg- 
ment wa*  rendered  in  that  court,  and  that 
it  was  afterwards  duly  amended,  are  suffi- 
-cient  in  the  first  instance.  From  these  facts 
jurisdiction  is  presumed.  If  in  fact  there 
was  any  want  of  jurisdiction,  it  is  a  fact  to 
"be  set  up  by  answer.  Ibid"  For  the  rea- 
sons given  in  these  decisions,  which  we  think 
-are  sound,  we  take  judicial  notice  that  the 
•circuit  court  of  the  city  of  St.  Louis  had 
jurisdiction  to  render  the  judgment  alleged. 
It  is  further  objected  that  the 'appellant 
alleges  that  she  filed  her  answer  and  cross- 
•complaint,  but  she  fails  to  allege  that  the 
same  was  served.  This  objection  is  also  an- 
swered in  the  quotation  from  the  cases  of 
Jtas  v.  ffulbert,  17  111.  576,  and  Kunze  v. 
Kunze,  94  Wis.  54,  68  N.  W.  391.  Besides, 
we  take  judicial  notice  that  under  the  laws 
of  Missouri  in  all  suits  for  divorce  the  de- 
fendant may  set  up  in  defense  to  the  action 
in  the  answer  any  facts  which,  if  proved, 


would  entitle  the  defendant  to  a  divorce, 
and  in  such  answer  pray  to  be  divorced  from 
the  plaintiff,  and  on  the  hearing  of  the  cause 
the  court  can  grant  the  defendant  a  divorce, 
if  satisfied  the  defendant  was  the  injured 
party.  1  Mo.  Rev.  Stat.  1879,  fi  2176.  The 
complaint  sufficiently  alleges  that  she  ap- 
peared in  the  action  and  filed  her  answer 
alleging  she  was  the  injured  person  praying 
for  the  decree,  etc.,  and  that  such  proceed- 
ings in  the  action  were  had  that  she  ob- 
tained the  judgment  alleged.  Whether  the 
answer  was  served  or  not  is  immaterial. 
That  is  a  mere  matter  of  practice.  It  was 
filed,  and  the  allegations  of  the  complaint 
are  sufficient  to  admit  proof  by  exemplified 
copy  of  the  record  of  the  issues  tried,  and 
upon  which  the  judgment  was  rendered. 

The  principal  contention  of  the  respondent 
Spinning  is  that  the  judgment  for  $5,000, 
as  for  alimony  in  gross,  riven  by  the  circuit 
court  of  the  city  of  St.  Louis,  is  not  a  final 
judgment,  because  the  statute  of  Missouri 
provides  that  the  court,  on  the  application 
of  either  party,  may  make  such  alteration 
from  time  to  time  as  to  the  allowance  of 
alimony  as  may  be  proper;  that  the  judg- 
ment of  a  sister  state  cannot  be  sued  upon 
in  this  state  unless  it  is  final  and  conclusive 
in  the  state  where  it  was  rendered,  accord- 
ing to  the  law  of  that  state.  We  are  now 
called  upon  to  determine  a  question  arising 
under  the  Constitution  and  laws  of  the  Unit- 
ed States,  and  we  should  look  as  far  as  pos- 
sible to  the  decisions  of  the  Federal  courts 
for  guidance.  The  case  of  Barber  v.  Bar- 
ber, 21  How.  582,  16  L.  ed.  226,  decided  by 
the  Supreme  Court  of  the  United  States  in 
1858,  as  we  view  it,  is  decisive  of  this  case. 
That  was  a  case  arising  under  a  suit  in 
equity  in  the  district  court  of  the  United 
States  for  the  district  of  Wisconsin,  where- 
in by  the  decree  the  wife,  by  her  next  friend, 
the  plaintiff  in  the  suit,  was  awarded  a 
judgment  for  $5,936.80  on  a  decree  of  di- 
vorce from  bed  and  board  given  by  the  state 
courts  of  New  York,  and  decreeing  alimony 
to  the  wife  in  the  annual  sum  of  $360  in 
each  and  every  year.  The  respondent  Spin- 
ning insists,  however,  that  under  the  laws 
of  New  York  the  decree  for  alimony  in  that 
case  was  final,  and  that  that  case  must  be 
distinguished  from  the  one  at  bar.  The  pre- 
cise point  insisted  upon  here  was  undoubt- 
edly before  the  Supreme  Court  of  the  United 
States  and  considered  in  that  case.  In  the 
dissenting  opinion  of  Justice  Daniel,  he 
says:  "The  second  error  in  the  position  be- 
fore mentioned  is  shown  by  the  character 
and  objects  of  the  allowance  made  as  ali- 
mony to  a  wife.  This  allowance  is  not  in 
the  nature  of  an  absolute  debt.  It  is  not 
unconditional,  but  always  dependent  upon 
the  personal  merits  and  conduct  of  the  wife, 
— merits  and  conduct  which  must  exist  and 
continue  in  order  to  constitute  a  valid  claim 
to  such  an  allowance.  This  allowance  might 
unquestionably  be  forfeited  upon  proof  of 
criminality  or  misconduct  of  the  wife,  who 
would  not  be  permitted  to  enforce  the  pay- 
ment of  that  to  which  it  should  be  shown 
she  had  lost  all  just  claim;  and  this  inhibi- 
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tion,  it  is  presumed,  might  embrace  as  well 
a  portion  of  that  allowance  at  any  time  in 
arrears,  as  its  demand  in  future.  The  es- 
sential character,  then,  of  this  allowance, 
vie.,  its  being  always  conditional  and  de- 
pendent, both  for  its  origin  and  continua- 
tion, upon  the  circumstances  which  produced 
or  justified  it,  is  demonstrative  of  the  pro- 
priety and  the  necessity  of  submitting  it  to 
the  control  of  that  authority  whose  province 
it  was  to  pudge  of  those  circumstances. 
That  authority  can  exist  nowhere  but  with 
the  power  and  the  right  to  control  the  pri- 
vate and  domestic  relations  of  life.  The 
Federal  government  has  no  such  power.  It 
has  no  commission  of  censor  morum  over  the 
several  states  and  their  people."  P.  603,  21 
How.,  and  p.  233,  16  L.  ed.  And  it  is  said 
in  the  opinion  of  the  majority  of  the  court 
that  "alimony  decreed  to  a  wife  in  a  divorce 
of  separation  from  bed  and  board  is  as  much 
a  debt  of  record,  until  the  decree  has  been 
recalled,  as  any  other  judgment  for  money 
is."  P.  505,  21  How.,  and  p.  230,  16  L.  ed. 
From  this  it  would  seem  that  the  Supreme 
Court  of  the  United  States  understood  that 
under  the  New  York  decree  the  allowance 
might  be  forfeited,  and  the  decree  annulled 
or  recalled,  for  the  subsequent  immoral  con- 
duct of  the  wife.  The  case  of  Erkenbrach 
v.  Erkenbrach,  96  N.  Y.  456,  relied  upon  by 
respondent,  was  decided  in  1884;  and  the 
point  involved  was  whether  the  plaintiff, 
who  had  obtained  a  decree  in  I860  which  had 
made  no  provision  for  her  support  could 
ten  years  afterwards,  by  petition  in  the 
same  case,  be  then  allowed  alimony.  The 
court  held  that  she  could  not,  and  in  decid- 
ing that  proposition  said:  "The  question 
presented  by  this  appeal  is  whether  a  court 
das  power  after  the  entry  of  a  final  decree 
in  an  action  for  limited  divorce,  establishing 
a  cause  of  action  in  favor  of  the  wife,  to 
order  an  additional  allowance  for  her  sup- 
port. .  .  .  The  question  comes  back  to 
the  interpretation  of  our  own  statute.  No 
case  has  been  cited  in  our  courts  where  an 
application  for  the  allowance  for  the  sup- 
port of  the  wife  after  final  decree  has  been 
made,  except  in  the  case  of  Kamp  v.  Kamp, 
50  N.  Y.  210,  where  the  allowance  was  re- 
fused. That  was  a  case  of  absolute  divorce, 
but  no  distinction  is  seen  to  exist  between 
such  a  case  and  one  of  limited  divorce.  The 
statutes  authorizing  such  an  allowance  in 
the  final  decree  are  similar  in  both  cases, 
and  the  power  of  the  court  to  make  such 
order  after  final  decree  is  given  and  pre- 
scribed in  the  same  language  by  the  same 
section.  ...  By  expressly  authorizing 
an  order  to  be  made  after  judgment  provid- 
ing only  for  the  'care,  custody,  and  educa- 
tion of  the  children  of  the  marriage/  it  has 
impliedly  prohibited  such  an  order  for  any 
other  cause."  The  allowance  to  the  wife  is 
in  the  nature  of  a  debt  due  from  one  party 
to  the  other.  The  supreme  court  of  Mis- 
souri has  held  that  the  statutory  authority 
to  alter  a  decree  as  to. alimony  or  the  cus- 
tody of  the  children  can  only  be  exercised 
upon  new  facts  occurring  after  the  trial. 
Deidesheimer  v.  Deideshiemer,  74  Mo.  App. 
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236.  Unless  such  facts  occur,  there  can  be> 
no  alteration  of  the  decree.  An  ordinary 
judgment  or  decree  in  a  suit  at  law  or  in 
equity  may  be  discharged  by  payment,  or 
new  facts  might  arise  after  judgment  war- 
ranting its  discharge  or  modification  by  the 
court,  and  proceedings  by  petition  in  the 
same  suit  might  be  entertained  by  the  court 
for  that  purpose.  That  would  not  affect 
the  finality  in  the  first  instance.  So,  in  the 
case  at  bar,  facts  might  occur  after  the  de- 
cree, such  as  indicated  by  Justice  Daniels,, 
which  would  authorize  the  court  to  recall 
the  decree.  The  proceedings  in  the  action 
to  bring  these  facts  to  the  attention  of  the 
court  would  be  in  the  nature  of  a  new  suit. 
In  this  case  the  husband  has  removed  from 
the  jurisdiction  of  the  Missouri  court,  prob- 
ablv  carrying  with  him  all  his  property,, 
and,  from  what  the  record  discloses,  haa 
taken  no  steps  to  modify  the  decree;  and, 
if  his  contention  here  is  correct,  he  need  take 
no  such  steps.  By  pursuing  this  course  he 
prevents  any  payment  of  the  judgment  of 
the  Missouri  court,  no  matter  how  able  to- 
respond  he  may  be.  "Final  judgments," 
says  Blackstone,  "are  such  as  at  once  put 
an  end  to  the  action,  by  declaring  that  the 
plaintiff  has  either  entitled  himself,  or  haa 
not,  to  recover  the  remedy  he  sues  for." 
3  Bl.  Com.  308.  The  plaintiff  in  this  ac- 
tion, by  the  answer  in  the  circuit  court  of 
the  city  of  St.  Louis  in  the  case  of  Fred 
M.  Spinning  against  her,  put  an  end  to  that 
action,  and  recovered  the  remedy  she  sued 
for;  and  for  the  purpose  of  that  action,  so- 
far  as  the  issues  then  joined,  the  judgment 
was  final,  within  Blackstone's  definition. 
Facts  might  or  might  not  subsequently  arise 
which  would  destroy  the  effects  of  the  judg- 
ment or  modify  it,  but  these  would  only  fur- 
nish grounds  for  what  we  have  seen  would 
practically  be  a  new  suit.  To  give  effect,, 
as  required  by  §  1,  art.  4,  of  the  Constitu- 
tion of  the  United  States,  and  the  acts  of 
Congress  passed  in  pursuance  thereof,  to  the 
judgment  alleged  in  the  complaint,  we  lipid 
it  to  be  final,  and,  in  the  language  of  the 
Supreme  Court  of  the  United  States  in  Bar- 
ber v.  Barber,  21  How.  582,  16  L.  ed.  226, 
"as  much  a  debt  of  record  until  the  decree 
has  been  recalled,  as  any  other  judgment  for 
money  is."  Should  any  modification  there- 
of be  hereafter  made  in  the  courts  of  Mis- 
souri, our  courts,  by  proper  proceedings  in- 
stituted therein,  will  give  effect  to  such 
modification,  thereby  carrying  out  the  re- 
quirements of  the  Federal  Constitution.  If 
any  modification  was  made  before  this  action, 
was  instituted,  it  can  be  pleaded  by  way  of 
a  defense  or  counterclaim  in  this  action.  In- 
the  case  of  Barber  v.  Barber,  21  How.  582, 
16  L.  ed.  226,  it  was  also  held  that  a  decree 
awarding  alimony  rendered  in  any  state  of 
the  United  States,  the  court  having  juris- 
tion,  will  be  carried  into  judgment  in  any 
other  state,  to  have  there  the  same  bindings 
force  that  it  has  in  the  state  in  which  it 
was  originally  given,  and  that  for  such  pur- 
pose both  the  equity  courts  of  the  United 
States  and  the  same  courts  of  the  state  have 
jurisdiction.    In  Kunze  v.  Kunze,  04  Wis. 
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54,  68  N.  W.  391,  the  supreme  court  of  Wis- 
consin says:  "If  a  divorce  judgment  decree 
the  payment  of  a  specific  sum  absolutely  as 
alimony,  and  if  (as  alleged  in  this  case) 
such  a  decree  has  the  effect  in  that  state  of 
a  judgment  at  law  for  the  payment  of 
money,  there  seems  no  reason  why  such  a 
decree  may  not  be  enforced  by  action  at  law 
in  another  state."  The  law  of  Missouri  ex- 
pressly enacts  that,  when  alimony  is  decreed 
in  gross,  such  decree  shall  be  a  general  lien 
on  the  realty  of  the  party  against  whom  the 
decree  may  be  rendered,  as  in  the  case  of 
other  judgments.  For  the  reasons  given 
herein,  we  think  the  lower  court  erred  in 
sustaining  the  demurrer  to  the  amended 
complaint. 

The  second  assignment  of  error  is  that 
the  court  erred  in  discharging  the  garnishee 
respondent  the  National  Bank  of  Commerce, 
from  whom  the  respondent  Spinning  had 
rented  a  compartment  and  box  in  its  safety- 
deposit  vaults.  Under  our  laws  the  writ  of 
garnishment  commands  the  garnishee  to  an- 
swer on  oath,  not  only  as  to  his  indebted- 
ness to  the  defendant,  but  also  as  to  the 
personal  property  or  effects  of  the  defendant 
in  possession  of  the  garnishee  or  under  his 
control.  2  Ballinger's  Anno.  Codes  &  Stat- 
utes, §  5393.  From  and  after  the  service  of 
the  writ,  it  shall  not  be  lawful  for  the  gar- 
nishee to  pay  to  the  defendant  any  debt  or 
to  deliver  to  him  any  effects,  and  any  such 
payment  or  delivery  shall  be  void  and  of 
no  effect  as  to  so  much  of  the  debts  and 
effects  as  may  be  necessary  to  satisfy  the 
plaintiff's  demand.  Id.  fi  5398.  Should  it 
appear  from  the  garnishee's  answer  or  other- 
wise that  the  garnishee  had  in  his  posses- 
sion, or  under  his  control,  property  or  effects 
of  the  defendant  liable  to  execution,  the 
court  shall  render  a  decree  requiring  the 
garnishee  to  deliver  up  to  the  sheriff  on  de- 
mand such  personal  property  or  effects,  or 
so  much  of  them  as  may  be  necessary  to  sat- 
isfy the  plaintiff's  claim.  Id.  fi  5404.  The 
answer  of  the  garnishee  may  be  controverted 
by  the  plaintiff  or  defendant.  An  issue 
shall  be  formed  and  tried  under  the  direction 
of  the  court.  Id.  §§  5409-5411.  When  the 
writ  is  served  the  garnishee  is  to  retain  con- 
trol of  the  effects  of  the  debtor  until  the 
court  shall  order  that  part  liable  to  execu- 
tion turned  over  to  the  sheriff.  The  writ 
is  in  aid  of  the  writ  of  execution.  Under 
fi  5404,  supra,  the  court  is  required  to  as- 
certain whether  the  garnishee  has  under  his 
control,  or  not,  any  effects  of  the  defendant 
liable  to  execution,  and  the  court  shall  there- 
upon render  a  decree  requiring  the  garnishee 
to  deliver  such  effects  to  the  sheriff.  The 
language  of  the  statute  is,  "Should  it  appear 
from  the  garnishee's  answer  or  otherwise 
that  the  garnishee  has  in  his  possession  or 
under  his  control,  or  had  when  the  writ  was 
served,  any  personal  property  or  effects  of 
the  defendant  liable  to  execution,  the  court 
shall  render  a  decree  requiring  the  garnishee 
to  deliver  up  to  the  sheriff  on  demand  such 
pergonal  property  or  effects  or  so  much  of 
them  as  may  be  necessary  to  satisfy  the 
plaintiff's  claim."  fi  5404,  supra.  And  this 
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answer  must  be  a  true  answer  as  to  the  sev- 
eral matters    inquired    of    in  the  writ,     fi 
5399.     This    means    that   there    shall  be  a 
hearing  by  the  court  preliminary  to  such  de- 
cree, and  that  the  court  shall  ascertain  from 
the  answer  or  otherwise  whether  or  not  the 
garnishee  has  under  his  control  effects  of 
the  debtor  liable  to  execution.    There  was  a 
trial  in  this  case  to  ascertain  these  facts. 
The  only  question,  however,  inquired  into 
by  the  court  on  the  answer  of  the  garnishee, 
was  touching  the  manner  in  which  the  box 
was  locked,  and  the  control  of  the  garnishee 
over  the  box.    The  answer  of  the  garnishee 
nowhere  alleges  that  it  did  not  have  effects 
of  the  defendant  under  its  control.    In  sub- 
stance, it  says  it  did  not  have  such  effects, 
unless  they  were  in  the  box,  and  the  answer 
then  states  the  facts  touching  the  control 
of  the  box.    No  evidence  was  introduced  as 
to  the  contents  of  the  box.    It  was  simply 
as  to  the  manner  of  control.    From  the  con- 
clusions of  law,  the  findings  of  fact,  the  evi- 
dence, and  the  brief  of  the  garnishee,  it  is 
evident  that  the  only  question  considered  by 
the    court    below     and    passed    upon    was 
whether  the  garnishee  had  control  of  the  ef- 
fects in  the  box.     If  we  are  correct  in  this 
we  are  of  the  opinion  that  the  court  erred 
in  holding  that  the  garnishee  did  not  have 
control  of  the  contents  of  the  box.     At  any 
time  on  the  request    of  the    defendant  the 
garnishee  could  put  it  within  the  power  of 
the  defendant  to  remove  the  contents  of  the 
box,  and  the  defendant  could  not  remove  the 
contents  without  the  consent  and  active  co- 
operation of  the  garnishee.    As  against  the; 
defendant,  then,  the  garnishee  had  control 
of  the  contents  of  the  box.     It  is  true  that, 
it  was  impossible  for  the  garnishee  to  an- 
swer specifically  as  to  the  contents  of  the  box.. 
The  court,  however,  under  fi  5404,  supra2  i» 
authorized  to  determine  from  the  answer  of 
otherwise  the  effects  under  the  control  of 
the  garnishee  liable  to  execution.       Under 
the  broad  provisions    of    this  section,    the 
court    could  inquire  into  the  contents  of  the 
box  by  causing  the  defendant  to  be  examined 
as  a  witness,  and  might  even  require  an  in- 
spection of  the  contents,  to  the  end  that  the 
effects  liable  to  execution    should  be  deliv- 
ered to  the  sheriff.    In  the  meantime,  after 
the  service  of  the  writ,  it  would  be  the  duty 
of  the  garnishee  to  retain  exclusive  control 
of  the  box  until  discharged  by   the   court. 
Should  the  defendant  desire  to  remove  from 
the  box  articles  not  liable  to  execution,  the 
court,  under  proper  restrictions,  could  allow 
the  same. 

From  what  we  have  said,  it  follows  that 
the  court  erred  in  discharging  the  garnishee 
respondent  the  National  Bank  of  Commerce. 
The  court  also  erred  in  discharging  the  other 
garnishees  herein,  resulting  from  its  deci- 
sion that  the  amended  complaint  did  not 
state  facts  sufficient  to  constitute  a  cause  of 
action.  The  court  also  erred  in  sustaining 
the  demurrer  to  said  amended  complaint, 
and  in  dismissing  this  action,  and  in  award- 
ing costs  herein  to  respondent  Spinning  and 
the  garnishee  respondents. 

In  all  the  particulars  herein  enumerated 
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the  court  below  is  reversed.  This  action  is 
remanded  to  the  court  below,  with  instruc- 
tions to  proceed  with  the  hearing  of  this 
case  as  in  this  opinion  indicated.  The  ap- 
pellant is  also  entitled  to  her  coats  on  this 
appeal  against  the  respondent  Spinning  and 
the  respondent  the  National  Bank  of  Com- 
merce. 

Anders,  Reavis,    and    Fullertoa,  JJ., 
concur.    Dunbar,  Ch.  J.,  not  sitting. 

Rehearing  denied. 


NORTHWESTERN  LUMBER  COMPANY, 

Appt., 
v. 

CHEHAUS  COUNTY  et  al.,  Respt*. 


( 


Wash. 


) 


1.  Oce*n-*ola#7  tmsboats  are  not  ex- 
empt from  taxation  by  the  state  in  whose 
waters  they  are  exclusively  employed,  by  the 
fact  that  they  are  registered  and  taxed  at  a 
port  in  another  state,  where  their  owner  is 
domiciled. 

8.  The  eolleetlon  of  a  tax  esssot  be  en- 
joined because  the  person  by  whom  It  was 
assessed  had  no  right  to  the  office  of  assessor. 
If  he  was  a  de  facto  assessor  properly  exercis- 
ing the  f  auctions  of  the  office. 

{  (April  29,  1001.) 

APPEAL  by  complainant  from  a  judg- 
ment of  the  Superior  Court  for  Chehal- 
is  County  in  favor  of  defendants  in  an  ac- 
tion- brought  to  enjoin  the  collection  of  tax- 
es.   Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Sidney  Moor  Heath,  for  appel- 
lant: 

The  legal  situs  of  vessels  employed  in 
navigation  is,  for  purposes  of  taxation,  the 
port  where  they  are  registered  under  the 
laws  of  the  United  States  as  their  home 
port.  The  situs  dependent  on  registration 
continues  until  a  new  situs  is  acquired,  and 
is  not  lost  by  absence  or  employment  else- 
where. 

2  Dill.  Mun.  Corp.  4th  ed.  p.  965,  8  787, 
and  cases  cited  in  note  3. 

A  vessel  enrolled  and  licensed  or  regis- 
tered under  United  States  navigation  laws, 
and  owned  by  a  nonresident  of  the  state, 
does  not  become  subject  to  the  taxing  pow- 
ers of  the  state  by  engaging  in  business 
therein. 

See  Robert 8  v.  Charlevoix  T%cp.  60  Mich. 
197,  26  N.  W.  878. 

A  tax  upon  a  vessel  in  another  state  than 
that  which  contains  its  home  port  is  an  in- 
terference with  commerce  of  the  country, 
which  is  not  permitted  to  the  state. 

Hays  v.  Pacific  Mail  8.  S.  Co.  17  How. 
506.  15  L.  ed.  254;  Morgan  v.  Parham,  16 
Wall.  471,  21  L.  ed.  303;  Moran  v.  "Sew  Or- 

Nots. — On  the  question  where  ships  are  tax- 
able,  see  Johnson  v.  De  Bary-Baya  Merchants* 
Line  (Fla.)  37  L.  R.  A.  518,  and  note. 
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leans,  112  U.  S.  69,  £8  L.  ed.  653,  5  Sup.  Ct. 
Rep.  38;  Gloucester  Ferry  Co.  v.  Pennsyl- 
vania, 114  U.  S.  196,  29  L.  ed.  158;  John- 
son v.  De  Bary-Baya,  Merchants'  Line,  37 
Fla.  499,  37  L.  R.  A.  518,  19  So.  640. 

Mr.  W.  H.  Abel,  for  respondents: 

The  acts  of  a  tax  officer  de  facto  do  not 
invalidate  an  assessment  made  within  the 
scope  of  the  authority  of  his  office. 

Black,  Tax  Titles,  2d  ed.  fi  93;  Ronken- 
dorff  v.  Taylor,  4  Pet.  349,  7  L.  ed.  882; 
Cooley,  Taxn.  256;  Sawyer  v.  Dooley,  21 
Nev.  390,  32  Pac.  437;  Mechem,  Pub.  Off.  | 
330;  1  Desty,  Taxn.  510. 

While  such  vessels  are  presumptively 
taxable  at  the  port  of  registration,  yet  this 
presumption  is  rebuttable.  The  question 
is  at  least  one  of  situs  in  fact,  ana  where 
this  is  shown  neither  foreign  registry  nor 
foreign  ownership  is  of  any  consequence. 

National  Dredging  Co.  v.  State,  99  Ala. 
462,  12  So.  720;  Johnson  v.  De  Bary-Baya 
Merchants'  Line,  37  Fla.  499,  37  L.  R-  A. 
518,  10  So.  640. 

Reavia,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

Suit  to  enjoin  the  collection  of  taxes 
levied  upon  property  belonging  to  appel- 
lant in  Chehahs  county.  The  assessor 
listed  and  assessed  to  appellant  some  res- 
ervoirs and  lines  of  pipes  in  the  town  of 
Hoquiam,  and  also  luted  and  assessed 
three  steam  tugs, — the  Traveler,  Astoria, 
and  Printer.  The  complaint  states  that  the 
acts  of  the  assessor  were  invalid,  and  ques- 
tions his  right  to  his  office  as  assessor,  and 
alleges  that  he  arbitrarily,  fraudulently, 
and  maliciously  overvalued  personalty  in 
the  waterworks;  that  the  tugs  were  ocean- 
going tugs,  and  in  use  wherever  charters 
were  available;  that  each  was  registered, 
under  5  4319,  Rev.  Stat.  U.  S.,  at  the  port 
of  San  Francisco,  and  was  assessed  and  paid 
taxes  in  the  state  of  California;  that  plain- 
tiff was  a  corporation  organized  under  the 
laws  of  California,  and  qualified  to  do  busi- 
ness in  the  state  of  Washington.  The  supe- 
rior court,  after  trial,  found  substantially 
the  following  facts:  That  the  tugs  Trav- 
eler, Astoria,  and  Printer  and  the  water- 
works were  assessed  at  a  fair  cash  valua- 
tion required  by  law;  that  all  the  property 
mentioned  was  a  part  of  the  taxable  per- 
sonal property  situate  in  Chehalis  county, 
and  said  tugs,  and  each  thereof,  were  so 
blended  with  the  personal  property  in  gen- 
eral situated  in  said  county  that  it  was  im- 
possible to  distinguish  it  therefrom;  that 
such  property,  and  the  whole  thereof,  was 
controlled  at  Hoquiam  by  the  resident  man- 
agement of  the  plaintiff  corporation,  and 
each  of  said  tugB  was  and  has  been  engaged 
in  plying  wholly  within  the  waters  of  this 
state.  It  concluded  that  the  tax  was  legal 
and  justly  due,  and  rendered  judgment  dis- 
missing the  action. 

The  material  controversy  here  is  the  va- 
lidity of  the  assessment  upon  the  three  tug-. 
Counsel  for  plaintiff  urges  that,  as  these 
tugs  were  registered  in  the  port  of  San 
Francisco,  they  are  not  liable  to  taxation 
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in  this  state.    The  question  is  not  entirely 
free  from  doubt.     In  1854  the  right  to  tax 
a   Teasel    engaged    in   interstate   commerce 
was  considered  by  the  Supreme  Court  of  the 
United  States  in  Hays  v.  Pacific  Mail  8.  8. 
Co.  17  How.  596,  15  L.  ed.  254.    The  facts 
were  that  the  steamship  company  was  in- 
corpora  ted  under  the  laws  of  New  York ;  that 
all  the  stockholders  were  residents  and  citi- 
zens of  that  state;  that  the  principal  office 
for  transacting  business  was  in  the  city  of 
New  York,  but  the  company  had  agencies 
in  the  cities  of  Panama,  New  Grenada,  and 
San  Francisco,*  California,  and  had  a  naval 
yard  and  ship  yard  for  repairs  at  Benicia, 
California;  that,  on  the  arrival  of  the  ships 
at  the  port  of  San  Francisco,  they  remained 
no  longer  than  to  land  passengers,  mail, 
and  freight,  usually  done  in  a  day,  and  then 
proceeded  to  Benicia  for  repairs  and  refit- 
ting until  the  commencement  of  the  next 
voyage,  usually  some  ten  or  twelve  days; 
that  the  business  they  were  engaged  in  was 
transportation  of  passengers  and  merchan- 
dise, treasure,  and  the  United  States  mail 
between  the  city  of  New  York  and  the  city 
of  San  Francisco,  by  way  of  Panama,  and 
between  San  Francisco  and  different  ports 
in  the  territory  of  Oregon;  that  the  com- 
pany was  the  sole  owner  of  the  vessels,  and 
no  portion  of  the  interest  was  owned  by  citi- 
zens of  California;  that  the  vessels  were  all 
ocean  steamships,  employed  exclusively  in 
navigating  the  ocean,  and  each  of  them  was 
registered    at    the   custom    house    in    New 
York,  where  the  owners  resided;  that  taxes 
ha4  been  assessed  upon  all  the  capital  of 
the  company  represented  by  the  steamers  in 
the  state  of  New  York  under  the  laws  of 
that  state;  that  the  vessels  were  assessed 
in  the  county  of  San  Francisco,  California, 
and  the  suit  was  to  recover  taxes  paid  under 
protest.    The  tax  collector  demurred  to  the 
complaint,  and  judgment  was  given  for  the 
plaintiffs.    The  court,  in  affirming  the  judg- 
ment, referred  to  the  Federal  statutes  of 
the  31st  of  December,  1792,  and  the  29th 
of  July,  1850,  which  provide  for  the  regis- 
tration of  vessels  at  the  port  which  shall 
be  at  or  nearest  the  owner,  if  there  be  but 
one,  or,  if  more  than  one,  nearest  the  place 
where  the  husband  or  the  acting  and  man- 
aging owner  usually  resides,  and  also  the 
provision  for  the  recording  of  bills  of  sales, 
mortgages,  and  conveyances  in  the  office  of 
the  collector  of  customs  where  the  vessel  is 
registered     or     enrolled,     and     observed: 
"These  provisions,  and  others  that  might  be 
referred  to,  very  clearly  indicate  that  the 
domicil  of  a  vessel  that  requires  to  be  regis- 
tered, if  we  may  so  speak,  or  home  port,  is 
the  port  at  which   she  is  registered,  and 
which  must  be  the  nearest  to  the  place  where 
the  owner  or  owners  reside."    In  speaking 
of  the  vessels,  it  was  said :     "They  are  thus 
engaged  in  the  business  and  commerce  of 
the  country,  upon  the  highway  of  nations, 
touching  at  such  ports  and  places  as  these 
great  interests  demand,  and  which  hold  out 
to  the  owners  sufficient  inducements  by  the 
profits  realized  or  expected  to  be  realized. 
And,  so  far  as  respects  the  ports  and  har- 
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hors  within  the  United  States,  they  are  en- 
tered and  cargoes  discharged  or  laden  on 
board,  independently  of  any  control  over 
them,  except  as  it  respects  such  municipal 
and  sanitary  regulations  of  the  local  au- 
thorities as  are  not  inconsistent  with  the 
Constitution  and  laws  of  the  general  gov- 
ernment, to  which  belongs  the  regulation 
of  commerce  with  foreign  nations  and  be- 
tween the  states.  .  .  .  Besides,  whether 
the  vessel,  leaving  her  home  port  for  trade 
and  commerce,  visits,  in  the  course  of  her 
voyage  or  business,  several  ports,  or  con- 
fines ner  operations  in  the  carrying  trade  to 
one,  are  questions  that  will  depend  upon  the 
profitable  returns  of  the  business,  and  will 
furnish  no  mora  evidence  that  she  has  be- 
come a  part  of  the  personal  property  with- 
in the  state,  and  liable  to  taxation  at  one 
port  than  at  the  others.  She  is  within  the 
jurisdiction  of  all  or  any  one  of  them  tem- 
porarily, and  for  a  purpose  wholly  exclud- 
ing the  idea  of  permanently  abiding  in  the 
state,  or  changing  her  home  port."  Again, 
in  Morgan  v.  Parham,  16  Wall.  471,  21  L. 
ed.  303,  the  facts  were  that  a  vessel,  the 
Frances,  was  brought  to  Mobile,  Alabama, 
which  was  duly  registered  at  the  port  of 
New  York,  under  the  ownership  of  the 
plaintiff,  according  to  the  acts  of  Congress. 
The  plaintiff  was,  and  had  since  remained, 
a  citizen  of  New  York,  and  the  vessel  was 
the  property  of  the  plaintiff.  The  vessel 
was  assessed  as  personal  property  in  the 
city  of  Mobile.  The  tax  remaining  unpaid, 
the  vessel  was  seized  by  the  collector  of  the 
city.  The  owner  brought  an  action  for 
trespass  against  the  collector  for  such  seiz- 
ure, and  the  collector  justified  by  virtue  of 
his  tax  warrant.  The  vessel  was  brought 
to  Mobile  in  1865.  From  that  time  until 
1870  it  had  been  employed  as  a  coasting 
steamer  between  Mobile  and  New  Orleans. 
In  January,  1867,  the  vessel  was  regularly 
enrolled  at  the  custom  house  by  her  master 
as  a  coaster,  and  license  was  issued  in  1868 
and  1869  as  a  coaster,  and  the  Frances  was 
one  among  several  of  a  daily  line  of  steam- 
ers plying  between  Mobile  and  New  Orleans. 
The  captain  of  the  vessel  was  a  resident  of 
Mobile,  and  the  agent  conducting  the  busi- 
ness of  the  vessel  at  Mobile  was  resident 
there,  occupying  an  office  for  such  business, 
and  paid  the  persons  who  assisted  him,  but 
was  under  the  control  of  his  superior  agent, 
residing  in  New  Orleans,  who  employed 
and  paid  the  captain.  A  wharf  and  office 
in  Mobile  were  occupied  for  the  use  of  the 
vessels.  They  transported  the  mails,  freight, 
and  passengers  between  Mobile  and  New  Or- 
leans. The  court  held  the  tax  was  invalid, 
and  said:  "The  fact  that  the  vessel  was 
physically  within  the  limits  of  the  city  of 
Mobile  at  the  time  the  tax  was  levied  docs 
not  decide  the  question.  Thus,  if  a  traveler 
on  that  day  had  been  passing  through  that 
city  in  his  private  carriage,  or  an  emigrant 
with  his  worldly  goods  on  a  wagon,  it  is  not 
contended  that  the  property  of  either  of 
these  persons  would  be  subject  to  taxation 
as  property  within  the  city.  It  is  conceded 
by  the  respective  counsel  that  it  would  not 
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have  been.  On  the  other  hand,  this  vessel, 
although  a  vehicle  of  commerce,  was  not 
exempt  from  taxation  on  that  score.  A 
steamboat  or  a  post  coach  engaged  in  a  local 
business  within  a  state  may  be  subject  to 
local  taxation,  although,  it  carry  the  mail 
of  the  United  States.  The  commerce  be- 
tween the  states  may  not  be  interfered  with 
by  taxation  or  other  interruption,  but  its 
instruments  and  vehicles  may  dc  It  is  not, 
therefore,  upon  this  principle  that  we  are 
to  decide  the  case.  .  .  .  The  imposition 
in  this  class  of  cases  was  a  tax  upon  the  use 
of  the  public  waters  of  the  country,  and 
tended  immediately  to  interfere  with  and 
to  obstruct  the  commerce  between  the 
states.  In  the  instance  before  us  the  tax 
was  upon  a  vessel  at  the  wharf.  It  was 
in  this  respect  as  if  a  tax  had  been  laid 
upon  lumber  or  cotton  lying  on  the  dock  at 
Mobile.  This  vessel  was  owned  by,  and  em- 
ployed in  the  service  of,  a  resident  of  the 
state  of  New  York.  It  was  primarily  and 
presumptively  taxable  under  the  authority 
of  that  state,  and  of  that  state  only."  And 
again  the  court  concludes:  "It  is  the  opin- 
ion of  the  court  that  the  state  of  Alabama 
had  no  jurisdiction  over  this  vessel  for  the 

Surpose  of  taxation,  for  the  reason  that  it 
ad  not  become  incorporated  into  the  per- 
sonal property  of  that  state,  but  was  there 
temporarily  only,  and  that  it  was  engaged 
in  lawful  commerce  between  the  states, 
with  its  situs  at  the  home  port  of  New  York, 
where  it  belonged,  and  where  its  owner  was 
liable  to  be  taxed  for  its  value."  It  is  also 
said  that  it  was  immaterial  whether  the 
steamer,  the  Frances,  was  actually  taxed  in 
New  York  or  not;  she  was  liable  to  taxa- 
tion there.  Again,  in  Moran  v.  New  Or- 
leans, 112  U.  3.  69,  28  L.  ed.  653,  6  Sup. 
Ct.  Rep.  38,  a  municipal  ordinance  of  the 
city  of  New  Orleans  to  establish  the  rate  of 
license  for  professions,  callings,  and  other 
business,  which  assessed  and  directed  to  be 
collected  from  persons  owning  and  running 
towboats  to  and  from  the  Gulf  of  Mexico 
and  the  city  of  New  Orleans  was  adjudged 
to  be  a  regulation  of  commerce  among  the 
states  and  invalid.  It  will  be  observed  that 
the  first  two  cases  seem  to  put  the  invalidity 
of  the  tax  upon  the  ground  of  an  interfer- 
ence with,  commerce  among  the  states,  the 
regulation  of  which  is  exclusively  with  Con- 
gress; and  in  each  instance  the  vessels  were 
engaged  in  interstate  commerce,  and  were 
only  temporarily  in  the  ports  where  the  tax 
was  attempted  to  be  levied.  We  have  been 
unable  to  find  any  adjudication  of  the  Su- 
preme Court  of  the  United  States  specifi- 
cally determining  that  the  registry  of  the 
vessel  conclusively  fixes  its  situs.  The  reg- 
istry is  presumptive  evidence  of  such  situs. 
Counsel  have,  however,  referred  us  to  an  au- 
thority (Roberts  v.  Charlevoix  Twp.  60 
Mich.  197,  26  N.  W.  878)  which  seems  to 
determine  that  a  vessel  enrolled,  licensed, 
or  registered  under  the  United  States  navi- 
gation laws  does  not,  by  engaging  in  busi- 
ness within  a  state,  become  subject  to  its 
taxing  power  if  the  owner  is  a  nonresident. 
Again,  in  the  case  of  Johnson  v.  De  Bary- 
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Baya  Merchants9  Line,  37  Fla.  499,  37  L.  R. 
A.  518,  19  So.  640,  the  facts  were  that  the 
vessel  was  owned  by  a  corporation  of  New 
York,  with  its  headquarters  and  chief  office 
in  the  city  of  New  York,  and  was  duly  reg- 
istered in  the  custom  house  at  that  port,  and 
a  tax  had  been  regularly  levied  upon  it  in 
New  York.  The  New  York  corporation 
maintained  a  line  of  boats  on  St.  John's  riv- 
er for  a  portion  of  the  year,  engaged  in  the 
business  incident  to  steamboats  plying  upon 
a  river;  but  at  different  times  the  vessels 
went  to  any  other  waters  which  supported 
profitable  engagements,  and  were  engaged 
upon  waters  in  other  states.  It  was  ad- 
judged that  the  state  of  Florida  could  not 
levy  a  tax  upon  the  vessels,  the  court  ob- 
serving: "Under  the  admitted  facts  of  this 
case,  we  are  of  the  opinion  that  the  vessels 
of  the  appellee  were  not  subject  to  taxation 
in  Duval  county.  The  vessels  were  owned 
by  a  New  York  corporation,  and  had  ac- 
quired a  situs  in  that  state  by  being  duly 
registered  in  the  port  of  New  York,  the  near- 
est to  the  residence  of  the  owner,  and  were 
engaged  in  commerce  in  that  state,  where,  it 
is  conceded,  the  most  profitable  employment 
could  be  procured  for  them.  The  mere  fact 
of  being  employed  in  interstate  commerce 
would  not  exempt  them  from  taxation,  and 
we  do  not  say  that  registration  in  a  foreign 
port  and  nonresident  ownership  should  con- 
trol absolutely,  but  such  ownership  and 
registration  render  them  primarily  and  pre- 
sumptively taxable  only  in  their  home  port." 
But  in  the  well-considered  case  of  National 
Dredging  Co.  v.  State,  99  Ala.  462,  12  So. 
720,  the  facts  were  that  the  dredging  com- 
pany was  a  Delaware  corporation,  and  the 
tugboat  was  registered  at  Wilmington,  Dela- 
ware, and  afterwards  was  in  Mobile  bay  for 
a  long  time,  engaged  in  dredging  in  connec- 
tion with  other  scows  and  machinery  owned 
by  the  same  company.  The  contract  for 
dredging  was  with  the  government  of  the 
United  States.  The  court  observed  of  the 
tugboat  Curtis:  "...  A  special  con- 
sideration is  advanced  in  support  of  its  non- 
taxability.  It  is  a  seagoing  vessel,  pro- 
pelled by  steam,  and  entitled  to  registry  un- 
der statutes  of  the  United  States  at  the  port 
of  its  owner's  domicil.  As  a  matter  of  fact, 
it  is  registered  at  the  custom  house  in  tho 
city  of  Wilmington,  Delaware.  On  this  the 
contention  is  that,. that  being  home,  it  can- 
not be  taxed  elsewhere.  There  are  many 
cases  which  hold  that  such  vessel,  engaged 
in  commerce  between  its  home  port  and  oth- 
ers, or  even  wholly  between  other  ports  than 
that  of  its  registry,  can  be  taxed  only  at  the 
port  of  registry.  It  is  not  our  purpose  to 
question  these  decisions;  it  is  not  necessary 
that  we  should.  They  all  proceed  upon  the 
theory  that  vessels  thus  engaged  are  never 
in  foreign  jurisdiction  except  temporarily, 
and  as  an  incident  to  the  commerce  to  which 
they  are  devoted,  and  hence  that  they  do 
not  and  cannot  acquire  a  situs  in  foreign 
ports  for  the  purposes  of  taxation.  They  do 
not  become  incorporated  with  the  property 
of  other  states  and  countries,  which  they 
touch  intermittently,  are  ne\er  indefinitely 
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there,  and  their  business,  the  work  they  per- 
form, the  uses  to  which  they  are  put,  are  not 
done  and  performed  within,  and  are  not  lo- 
cal to,  the  foreign  state  or  country."  And 
the  court  concludes :  "The  question,  indeed, 
is  at  last  one  of  situs  in  fact,  and,  where 
this  is  shown,  neither  foreign  registry  nor 
foreign  ownership  is  of  any  consequence." 

Sound  reasons  exist  for  the  right  of  the 
state  to  tax  these  vessels  that  are  permanent- 
ly here  transacting  local  business.  They  re- 
ceive the  full  protection  of  the  local  govern- 
ment, and,  if  mere  registry  in  another  port 
is  conclusive  against  the  right  to  tax  here, 
a  boat  can  operate  in  our  local  waters,  con- 
fined entirely  to  local  business,  and,  if  owned 
elsewhere,  may  evade  all  taxation  in  this 
state.  Such  construction  should  not  be 
adopted  unless  imperatively  demanded  by 
superior  authority.  Under  the  revenue  law 
of  this  state,  personal  property  is  taxed  at 
its  situs,  and  without  reference  to  the  resi- 
dence of  the  owner. 

We  have  examined  the  evidence  in  the  rec- 
ord upon  the  exception  made  to  the  findings 
of  the  superior  court,  and  fully  coincide 
with  the  findings.  The  evidence  discloses 
that  for  from  four  to  seven  years  the  three 
tugs  have  been  at  Hoquiam,  in  Chehal is  coun- 
ty ;  that  their  business  has  been  towing  in  the 
waters  of  Gray's  and  Willapa  harbors  in  this 
state;  that  the  corporation  plaintiff,  for 
some  fifteen  years  last  past,  has  owned  and 
operated  large  sawmills,  owns  large  areas 
of  timber  lands,  and  has  manufactured  from 


twenty  to  thirty  million  feet  of  lumber  an- 
nually; that  these  tugs  tow  vessels  usually 
from  Hoquiam  through  the  harbor  to  the 
ocean ;  that  all  contracts  of  towage  are  made 
by  the  captains  of  the  respective  tugs,  who 
reside  at  Hoquiam;  that  the  crews  reside 
there;  that  the  assistant  secretary  and  man- 
ager of  the  company  resides  there;  that  all 
accounts  are  rendered  to  him  there ;  that  the 
captains  and  crews  are  paid  there;  and  the 
only  absences  of  the  tugs  from  these  har- 
bors shown  by  the  record  have  been  for  the 
purpose  of  repairs.  They  appear  to  have 
been  used  for  all  these  years  as  appurtenant 
to,  and  a  part  of,  the  lumbering  plant  and 
business  of  the  plaintiff  in  Chehalis  county. 
Upon  these  facts,  we  conclude  that  the  situs 
in  fact  of  the  three  tugs  is  in  Chehalis  coun- 
ty, and  that  there  was  a  valid  assessment 
levied  upon  their  value. 

The  objection  to  the  assessment  unon  the 
pipe  lines  and  reservoirs  has  been  considered, 
and  we  are  not  inclined  to  disturb  the  con- 
clusion of  the  superior  court  upon  such  as- 
sessment. We  do  not  think  the  objection  to 
the  right  of  the  officer  who  made  the  assess- 
ment to  his  office  can  be  made  here.  The 
record  shows  that  he  was  certainly  a  de 
facto  assessor,  exercising  properly  all  the 
functions  of  the  office. 

The  judgment  is  affirmed. 

Dunbar,  Fullerton,  and  Anders,  JJ., 

concur. 
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J.  Fisher,  Deceased,  Plffs.  in  Err., 

v. 

Anderson  C.  HARTLEY. 
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•1.  A  personal  Jndarment  upon  any 
eame  of  action  merges  and  ends  that 
cause  of  action,  and  thereafter  the  statute  of 
limitations  runs  against  the  judgment. 

1  If  t  defendant  once  a  resident  of 
the  state  departs  and  resides  out  of  It  be- 
fore a  personal  Judgment  against  him,  the 
time  of  his  residence  abroad  will  not  excuse 
the  Judgment  from  the  statute  of  limitations, 
though  he  was  a  resident  when  the  cause  of 
action  on  which  the  judgment  rests  arose  or 
accrued. 

9.  If  before  both  the  birth  of  the  cause 
of  action  and  the  accrual  of  the  rlsjht 
of  action  a  resident  of  the  state  removes 
out  of  It,  his  departure  and  residence  abroad 
will  not  save  the  action  from  the  statute  of 
limitations. 

*Headnotes  by  Brannom,  J. 

Nora. — As  to  effect  of  absence  from  state 
when  right  of  action  accrues,  on  statute  of  limi- 
tations, see  the  earlier  case  In  this  series  of  Ma- 
son v.  Union  Hills  Paper  Mfg.  Co.  (Md.)  29  L. 
R.  A  273. 

For  statute  excluding  defendants  who  become 
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4.  Departure  from  and  residence  ont  of 
the  state  after  the  accrnal  of  the 
rla-ht  of  action  are,  of  their  own  force,  an 
obstruction  to  the  prosecution  of  such  right 
of  action,  excusing  from  the  statute  of  limi- 
tations. 

(December  1,  1000.) 

ERROR  to  the  Circuit  Court  for  Jackson 
County  to  review  a  judgment  in  favor 
of  defendant  in  an  action  brought  to  enforce 
a  judgment  which  had  been  recovered  by 
plaintiffs'  testator  against  defendant.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Charles  E.  Hogg;,  for  plaintiffs  in 
error: 

Statutes  providing  for  the  deduction  of 
the  time  of  absence  from  the  state  so  as  to 
avoid  the  running  of  the  statute  of  limita- 
tions have  been  passed  in  many  of  the  states, 
and  are  always  construed  so  as  to  advance 
the  remedy  of  the  creditor. 

Richey  v.  Sinclair,  167  111.  184,  47  N.  E. 
364 ;  Leeds  Lumber  Co.  v.  Hau?ortht  98  Iowa, 

nonresidents  after  cause  of  action  accrues,  from 
benefit  of  statute  of  limitations,  see  Bates  ▼. 
Cullum  (Pa.)  84  L.  R.  A.  440. 

As  to  Interruption  of  statute  by  absence  from 
the  state  generally,  see  Stanley  v.  Stanley 
(Ohio)  8  L.  R.  A.  333,  and  note. 
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463,  67  N.  W.  383 ;  Weille  v.  Levy,  74  Miss. 
34,  20  So.  3;  Lee  v.  McKoy,  118  N.  C.  518, 
24  S.  E.  210;  Armfield  v.  Moore,  97  N.  C. 
34,  2  S.  E.  347;  Ficklin  v.  Carrington,  31 
Gratt  219. 

The  removal  of  the  defendant  from  the 
state  is  of  itself  an  obstruction  to  the  prose- 
cution of  the  action,  and  he  cannot  allege 
that  bv  such  removal  he  did  not  obstruct  the 
plaintiff. 

A  bell  v.  Pennsylvania  Mut.  L.  Ins.  Co.  18 
W.  Va.  400. 

Mr.  John  H.  Riley,  for  defendant  in  er- 
ror: 

The  statute,  so  far  as  it  relates  to  obstruc- 
tions caused  by  a  defendant's  having  departed 
from  the  state,  means  that,  being  a  resident 
when  the  cause  of  action  accrues  against 
him.  and  being  then  suable  in  the  state,  the 
defendant  shall  not,  in  computing  the  time 
in  which  he  must  be  sued,  have  the  benefit 
of  any  absence  caused  by  his  departure  after 
such  right  of  action  accrues  and  before  the 
expiration  of  the  period  limited  for  the  be- 
ginning of  suit. 

Embrey  v.  Jemison,  131  U.  S.  336,  33  L. 
ed.  172,  9  Sup.  Ct.  Rep.  776. 

It  cannot  be  said  that  defendant  obstructed 
Fisher  in  the  prosecution  of  his  suit  on  the 
original  contract  and  cause  of  action.  The 
fact  that  a  personal  judgment  was  entered  is 
the  answer. 

1L  Enc.  PI.  &  Pr.  825;  Mahoning  County 
Bank's  Appeal,  32  Pa.  160. 

The  judgment  merged  the  original  con- 
tract and  cause  of  action  thereon. 

1  Freeman,  Judgm.  5  216;  Carr  v.  Risch- 
er,  119  N.  Y.  117,  23  N.  E.  296. 

Fisher  could  have  sued  upon  his  judgment 
at  any  time  within  the  statutory  period. 

Hale  v.  Angel,  20  Johns.  342. 

The  cause  of  action  on  which  plaintiffs 
base  their  action  is  the  judgment  rendered 
in  favor  of  their  testator  nearly  thirteen 
years  before  their  proceeding  was  begun,  and 
that  long  after  Hartley  ceased  to  reside  in 
the  state.  It  cannot  be  said  that  plaintiffs 
or  their  testator  have  been  obstructed  in  the 
prosecution  of  their  action  by  reason  of  the 
departure  of  the  defendant. 

WaUh  v.  Schilling,  33  W.  Va.  108,  10  S. 
E.  54. 

Brannon,  J.,  delivered  the  opinion  of  the 
court: 

On  the  12th  of  August,  1881,  Fisher,  then 
in  life,  recovered  a  personal  judgment 
against  Hartley ;  and  on  the  4th  day  of  May, 
1894,  Hogg  and  Campbell,  executors  of  Fish- 
er, brought  an  action  of  debt  in  the  circuit 
court  of  Jackson  county  upon  said  judg- 
ment against  Hartley,  and  he  pleaded  the 
statute  of  limitations,  and  to  that  plea  the 
plaintiffs  filed  a  replication  setting  up 
"that,  before  the  right  of  action  in  the  prem- 
ises in  the  declaration  alleged  accrued  to 
the  plaintiffs,  the  said  defendant  resided  in 
this  state,  and  resided  therein  when  the  lia- 
bility was  contracted  upon  which  the  judg- 
ment sued  on  in  this  action  is  founded,  and 

that  on  the day  of ,  1880,  the  said 

defendant  departed  and  removed  out  of  said 
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state,  and  that  the  defendant  continued  to 
remain  and  reside  out  of  this  state  until  the 

day  of ,  1894;  and  the  plaintiffs. 

further  say  that  the  defendant  returned  in- 
to this  state  on  the day  of f  1894,. 

and  that  the  plaintiffs*  commenced  this  ac- 
tion on  the  4th  day  of  May,  1894,  and  so,  de- 
ducting the  time  the  said  defendant  re- 
mained out  of  this  state  as  aforesaid,  the 
said  several  causes  of  action  in  the  declara- 
tion mentioned  did  accrue  to  the  said  plain- 
tiffs within  ten  years  next  before  the  com- 
mencement of  this  suit."  The  court  after- 
wards struck  this  replication  out  of  the  case* 
as  presenting  no  answer  to  the  plea  of  the 
statute  of  limitations,  and,  judgment  having 
been  rendered  by  the  court  upon  facts  agreed 
in  favor  of  the  defendant,  Fisher's  executors 
have  brought  the  case  to  this  court. 

The  case  turns  entirely  upon  the  question, 
whether  the  court  was  right  in  striking  out 
said  special  replication.  It  will  be  observed 
that  that  replication  does  not  state  that  on 
the  12th  day  of  August,  1881,  Hartley  re- 
sided in  this  state,  but,  on  the  contrary,  it 
states  and  admits  that  he  removed  out  of 
the  state  in  1880.  This  suit  is  based  alone 
on  the  judgment,  and  on  it  the  statute  of 
limitations  commenced  to  run  the  instant 
it  was  rendered.  Before  that  judgment  was 
rendered  Hartley  had  ceased  to  reside  in  this 
state.  That  replication  says  that  Hartley 
resided,  in  the  state  when  the  liability  was 
contracted  upon  which  the  judgment  was 
founded,  and  thus  seeks  to  introduce  as  a 
material  element  in  the  case  that  fact;  but 
it  is  wholly  immaterial.  No  matter  what 
the  cause  of  action  on  which  that  judgment 
rested,  the  law  is  well  settled  that,  whatever 
that  cause  of  action  was,  it  is  merged,  closed, 
and  drowned  in  that  personal  judgment; 
for,  when  a  personal  judgment  is  rendered 
upon  any  cause  of  action,  that  cause  can- 
not be  again  made  the  subject  of  a  suit,  and 
the  judgment  is  thereafter  the  sole  test  of 
the  rights  of  the  parties,— constitutes  a  new 
debt,  of  the  highest  dignity,  closing  the  stat- 
ute of  limitations  on  the  original  cause  of 
action.  Such  is  the  general  law.  15  Am.  & 
Eng.  Enc.  Law,  p.  336;  Freeman,  Judgm.  §$ 
215-217.  By  the  judgment  the  debt  is 
"changed  into  a  matter  of  record  and  merged 
in  the  judgment,  and  the  plaintiff's  remedy 
is  upon  the  latter  security  while  it  remains 
in  force."  "The  original  claim  has,  by  be- 
ing sued  upon  and  merged  in  the  judgment, 
lost  its  vitality  and  expended  its  force  and 
effect."  Black,  Judgm.  §  674.  It  is  plain, 
therefore,  that  the  residence  in  the  state  of 
Hartley  at  the  time  of  the  accrual  of  the 
original  cause  of  action  on  which  the  judg- 
ment is  based  cannot  save  the  plaintiffs  from 
the  Btatute  of  limitations.  To  escape  the 
statute  of  limitations,  Hartley  must  have  re- 
sided in  the  state  on  the  date  of  the  judg- 
ment, for  then  this  new  debt  and  its  right 
of  action  arose  and  accrued:  and  on  that 
date  he  was  not  a  resident.  That  such  is  the 
true  view  (that  is,  that  the  date  of  the 
judgment  is  the  crucial  point  as  to  resi- 
dence) is  further  fortified  by  the  considera- 
tion that  chapter  104  of  the  Code  gives  limi- 
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tations  on  notes  and  other  causes  of  person- 
al action,  while  chapter  139  prescribes  limi- 
tation to  a  judgment,  showing  that  when 
there  is  a  judgment  that  limitation  applies, 
not  the  limitation  applicable  to  the  original 
cause  of  action.    Hartley  being  a  nonresi- 
dent at  the  time  of  the  birth  of  the  demand 
and  the  accrual  of  the  right  of  action,  the 
exception   from  the  statute  of  limitations 
that  where  the  cause  of  action  shall  accrue 
against  a  person  who  had  before  resided  in 
this  state,  "if  such  person  shall  by  departing 
without  the  same,  or  by  absconding  or  con- 
cealing himself,  or  by  any  other  indirect 
ways  or  means,  obstruct  the  prosecution  of 
such  right    .    .    .    the  time  that  such  ob- 
struction may  have  continued  shall  not  be 
computed/'  cannot  save  the  plaintiffs1  de- 
mand    from    the    statute    of    limitations. 
Walsh  y.  Schilling,  33  W.  Va.  108,  10  S.  £. 
64,  holds  that  where  the  defendant,  though 
once  a  resident  of  the  state,  removes  out 
of  the  state  before  the  accrual  or  birth  of 
the  cause  of  action,  such  removal  does  not 
bring  him  within  the  exception  specified  in 
the    statute   just   quoted.    So,    also,    holds 
Etnbrey  v.  Jemiso.%,  131  U.  8.  336,  33  L.  ed. 
172,  9  Sup.  Ct  Rep.  776,  construing  the  Vir- 
ginia statute  precisely  the  same  as  ours. 
So,  in  effect  Ucfflebotctr  v.  Detrick,  27  W. 
Va.    16.    Hartley   had   removed    from   the 
state  before  the  birth  of  the  present  cause 
of  action,  and  before  right  of  action  thereon, 
both  being  in  this  case  the  same  instant. 
The  origin  and  accrual  of  the  cause  of  action 
being  simultaneous,  we  need  not  discuss  the 
conflict  of  opinion  between  the  cases  of  Etn- 
brey ▼.  Jemteon,  which  holds  that,  to  bring 
a  party  within  the  exception  of  the  statute, 
he  must  be  a  resident  of  the  state  at  the  ac- 
crual or  maturity  of  the  right  of  action,  and 
that  if  a  resident  at  the  birth  of  the  cause 
of  action,  but  not  at  the  accrual  or  maturity 
of  right  of  action,  he  does  not  come  within 
the  exception,  and  Hefflebower  v.  Detrick, 
which  holds  that  if  a  party  is  a  resident 
at  the  birth,  but  removes  before  the  accrual, 
of  the  cause  of  action,  he  does  come  within 
the  exception.     I  think  the  replication  was 
properly  stricken  out,  as  presenting  no  an- 
swer to  the  plea  of  the  statute. 

It  is  objected  that  the  replication  is  bad, 
also,  because  it  does  not  affirmatively  allege 
that  the  removal  of  Hartley  from  the  state 
did  in  fact  obstruct  the  prosecution  of  the 
plaintiffs'  action.  I  think  this  is  no  objec- 
tion to  the  replication,  because,  as  held  in 
Cheatham  v.  Aistrop,  97  Va.  457,  34  S.  E. 
57,  and  Ficklin  v.  Carrington,  31  Gratt.  219, 
the  "removal  of  a  judgment  debtor  from  the 
state  is  of  itself  an  obstruction  to  a  suit  to 
enforce  the  judgment,  and  the  statute  of 
limitations  does  not  run  against  the  judg- 
ment while  the  debtor  remains  out  of  the 
state."  The  statute  itself  seems  to  confirm 
this  construction,  in  the  fact  that  it  mentions 
departure  from  the  state,  absconding,  and 
concealing  as  specific  grounds  of  obstruction 
of  the  right  of  action  excusing  from  the  oper- 
ation of  the  statute,  and  then  adds  "or  by 
any  other  ways  or  means  obstruct  the  prose- 
cution of  such  right,"  thus  plainly  intending 
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to  say  that  such  departure,  absconding,  or 
concealing  himself  shall  per  ee  be  regarded 
as  obstruction  of  the  prosecution  of  action,, 
excusing  from  the  bar  of  the  statute.  There- 
fore toe  affirm  the  judgment  of  the  Circuit 
Court. 


M.  L.  GRAY,  Appt., 

v, 

BALTIMORE    BUILDING    &    LOAN    AS- 
SOCIATION. 


( 


W.  Va. ) 


•1.  While  a  building-  association  may 
Us  a  minimum  premium  payable  In  ad- 
vance or  in  periodical  instalments,  such  pre- 
mium must  be  a  lump  sum,  certain  and  defi- 
nite, and  not  a  percentage  payable  Indefinitely 
at  fixed  periods. 

2.  A  per  cent  mare  payable  indefinitely 
at  fixed  periods  is  Interest,  and  although  It 
be  called  "premium/'  and  Is  In  addition  to  the 
legal  rate  of  Interest  already  charged,  It  la 
usurious,  and  should  be  expunged  from  the 
account. 

(April  21,  1900.) 

APPEAL  by  complainant  from  a  decree  of 
the  Circuit  Court  for  Kanawha  County 
sustaining  a  demurrer  to  her  bill  filed  to  en- 
join the  sale  of  her  property  for  failure  to 
comply  with  her  contract  with  the  defend- 
ant association.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  J.  W.  Kennedy  for  appellant. 

Messrs.  Floumoy,  Price,  Sc  Smith  and 
Ivory  C.  Jordan  for  appellee. 

Dent,  J.,  delivered  the  opinion  of  the 
court: 

M.  L.  Gray,  on  the  10th  day  of  December, 
1897,  filed  her  bill  in  the  circuit  court  of 
Kanawha  county  against  the  Baltimore 
Building  &  Loan  Association,  alleging  that 
she  borrowed  the  sum  of  $800  from  such  as- 
sociation on  the  8th  day  of  March,  1895,  and 
the  association,  for  the  purpose  of  evading 
the  usurv  laws,  required  her,  as  a  mere  shift 
and  device,  to  become  the  ostensible  owner 
of  eight  shares  of  stock  in  such  association, 
of  the  par  value  of  $100  each,  and  to  exe- 
cute a  bond  and  a  deed  of  trust  on  her  prop- 
erty to  secure  the  same.    She  was  also  re- 

•  Head  notes  by  Dint,  J. 

Note. — For  other  cases  tn  this  series  as  to 
usury  upon  loans  by  building  and  loan  associa- 
tions generally,  see  note  to  Reeve  v.  Ladies* 
Bldg.  Asso.  Perpetual  (Ark.)  18  L.  R.  A.  129; 
Pioneer  Sav.  &  L.  Co.  v.  Cannon  (Tenn.)  S3  L. 
R.  A.  112 :  Falls  v.  United  States  Sav.  Loan  ft 
Bldg.  Co.  (Ala.)  24  L.  R.  A.  174;  Bennett  v. 
Eastern  Bldg.  &  L.  Asso.  (Pa.)  34  L.  R.  A.  595 ; 
Smoot  v.  People's  Perpetual  Loan  &  Bldg.  Asso. 
(Va.)  41  L.  R.  A.  580 ;  Iowa  Sav.  ft  L.  Asso.  v. 
Heidt  (Iowa)  43  L.  R.  A.  689:  and  Borrowers' 
ft  Investors'  Bldg.  Asses  v.  Eklund  (111.*  52  L. 
R.  A.  637. 

As  to  fixed  premiums  or  fixed  minimum  of  pre- 
miums In  building  and  loan  associations  as  us- 
ury, see  McCanley  v.  Worklngman's  Bldg.  ft 
Sav.  Asso.  (Tenn.)  35  L.  R.  A.  244,  and  note. 
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ouired  to  pay  50  cents  each  per  month  for 
dues,  interest,  and  premiums  per  share,  and 
10  cents  per  month  per  share  for  expense 
fund,  making  her  monthly  payments  $18.80, 
in  addition  to  $1  per  share  as  a  preliminary 
fee.  On  failure  to  pay  up  her  dues,  interest, 
and  premium,  the  whole  sum  was  to  become 
due,  and  her  property  liable  to  sale.  She 
paid  into  the  association  the  sum  of  $132, 
and  interest  to  March  30,  1896,  and  stopped 
when  the  association  claimed  a  balance  due 
from  her  of  $030.45,  and  had  her  property 
advertised  for  sale  the  11th  day  of  Decem- 
ber, 1897.  She  prayed  an  injunction,  and 
that  the  claim  be  purged  of  its  usury.  The. 
injunction  was  granted.  The  defendant  ap- 
peared and  demurred  to  the  bill.  The  cir- 
cuit court  sustained  the  demurrer,  and  dis- 
missed her  bill,  and  thereupon  she  appealed. 
The  sole  question  presented  to  this  court 
is  as  to  whether  the  circuit  court  erred  in 
sustaining  such  demurrer.  The  defendant 
insists  that  while  the  bill  alleges  that  the 
plaintiff  was  only  an  ordinary  borrower,  and 
the  whole  transaction  was  under  a  building 
form  merely  as  a  device  to  evade  the  usury 
laws,  the  exhibits  filed  clearly  refute  this 
allegation,  and  show  the  bona  fides  of  the 
transaction  as  the  usual,  ordinary  building 
association  arrangement,  exempted  from  the 
operation  of  the  statutes  against  usury.  The 
association  is  a  corporation  of  Maryland,  do- 
ing business  through  agents  in  this  state, 
and  ordinarily  its  contracts  between  itself 
and  stockholders  would  be  subject  to  the 
laws  of  Maryland,  at  least  to  the  extent 
they  are  not  repugnant  to  the  laws  of  this 
state.  It  has  been  held  by  the  court  of  ap- 
peals of  Maryland  that  to  exempt  building 
associations  irom  the  general  usury  laws  is 
class  legislation,  and  repugnant  to  the  Con- 
stitution of  the  state,  and  that  the  legisla- 
ture has  no  such  poweT.  Citizens*  Security 
d  Land  Co.  v.  Uhler.  48  Md.  455.  It  was  al- 
so held  in  the  case  cited  that  "where  a 
shareholder  in  a  corporation  executes  a 
mortgage  to  such  corporation  to  secure  a 
loan,  on  which  he  agrees  to  pay  interest  at 
the  legal  rate  weekly  during  the  continuance 
of  the  mortgage,  and  also  a  premium  of 
twenty-five  cents  weekly  on  each  of  his 
shares  of  stock,  making  in  all  9}  per  cent  in- 
terest on  the  money  loaned,  such  charge  is 
usurious.'*  In  this  case  Mrs.  Gray  is  re- 
quired to  pay  50  cents  per  month  premium, 
and  50  cents  per  month  interest,  making  12 
per  centum.  In  the  case  of  Oeiger  v.  Eighth 
German  Bldg.  Asso.  58  Md.  509,  the  same 
court  held  that  a  premium  of  30  cents  per 
share,  payable  weekly,  amounting  to  more 
than  the  legal  rate  of  interest,  was  usurious. 
In  its  opinion  the  court  says:  "It  is  not 
called  interest,  but  is  called  premium,  but  it 
is  manifestly  intended  for  interest,  and  is 
an  invasion  of,  and  in  violation  of,  law." 
Again:  "In  this  case  the  word  'premium* 
and  charge  for  it  can  only  be  regarded  as 
meaning  interest,  and  to  the  extent  that  the 
charge  exceeds  the  rate  of  6  per  centum  it 
cannot  be  allowed."  The  conclusion  reached 
is  that  it  is  usurious  to  have  the  premium 
take  the  form  of  a  percentage,  payable,  as 
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interest  is  paid,  indefinitely,  so  long  as  the 
loan  continues;  that  such  method  of  fixing 
the  premium  is  but  an  evasion  of  the  laws 
against  usury,  for  the  purpose  of  obtaining 
a  greater  rate  of  interest  than  the  legal 
rate;  that  the  amount  of  the  premium  prop- 
er should  be  fixed  and  determined  as  a  bulk 
sum  at  the  time  of  the  building  or  borrow- 
ing, and  then  it  can  be  divided  into  instal- 
ments, to  be  paid  periodically.  To  fix  the 
premium  at  the  rate  of  50  cents  per  month, 
payable  monthly,  for  an  indefinite  period,  in 
addition  to  the  regular  rate  of  interest  at 
the  same  percentage,  is  nothing  more  than 
doubling  trie  rate  of  interest. 

Since  writing  the  foregoing,  I  have  been 
furnished  the  decision  of  the  court  of  appeals 
of  Maryland  in  the  case  of  White  v.  Wil- 
liams, 90  Md.  719,  45  Atl.  1001,  assignee  of 
this  same  defendant,  holding  that  prior  to 
chapter  321  of  the  Acts  of  the  Legislature  of 
Maryland  of  1894,  in  effect  April  6,  1894,  to 
fix  the  premium  in  shape  of  percentage,  was 
usurious;  thus  adhering  to  the  case  of  Oei- 
ger v.  Eighth  German  Bldg.  Asso.  cited. 
The  court  did  not  pass  on  the  effect  the  act 
would  have  on  cases  arising  after  its  pas- 
sage, although  an  inference  might  be  drawn 
from  the  opinion  that  after  the  passage  of 
the  act  the  premium  could  be  fixed  in  the 
shape  of  a  percentage.  The  language  of  the 
act,  as  quoted,  is  that  "instead  of  receiving 
the  whole  amount  of  said  premium  in  ad- 
vance, or  deducting  the  whole  amount  of  said 
premium,"  the  building  association  may  re- 
ceive the  sa me  in  weekly,  monthly,  or  such 
other  instalments  as  may  be  agreed  upon. 
But  it  docs  not  follow  that  the  premium 
may  take  the  form  of  a  percentage,  payable 
indefinitely,  nor  does  it  preclude  the  idea  that 
the  premium  must  be  first  fixed  in  amount 
by  the  by-laws,  and  then  be  divided  into  pe- 
riodical instalments.  In  Endlich,  Bldg.  As- 
so. (§  407)  it  is  said:  "The  statutes  au- 
thorizing the  reservation  of  premiums  have 
in  general  been  understood  to  mean  a  defi- 
nite sum  for  the  whole  period  of  the  loan, 
and  not  anything  whatever  that  the  parties 
in  their  contract  mav  choose  to  denominate  a 
bonus  or  premium."  In  Thompson,  Bldg. 
Asso.  (p.  104)  it  is  said:  "The  legislative 
intention  in  allowing  premiums  was  to  con- 
fer on  the  association  an  equitable  and  prof- 
itable method  of  selecting  its  borrowers  by 
requiring  of  them  a  bonus.  So,  if  the  asso- 
ciation disregards  this  intention,  and  by  any 
form  increases  the  interest,  the  courts 
promptly  restrain  any  such  practice,  and 
compel  it  to  refund  any  such  overcharge." 
The  premium  in  this  case  seems  to  be  fixed, 
not  for  the  purpose  of  providing  a  bonus, 
but  merely  as  a  subterfuge  to  double  the  rate 
of  interest.  It  having  been  held  that  the 
loans  of  the  defendant  prior  to  the  6th  of 
April,  1894,  were  usurious,  and  such  holding 
destroying  the  mutuality  of  the  association, 
it  would  be  inequitable  to  require  this  plain- 
tiff to  abide  by  her  contract,  and  pay  this 
percentage  premium,  although  it  should  be 
determined  not  to  be  usurious  under  the  lat- 
er enactment. 

It  is  eminently  proper  in  this  case  that 
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the  laws  of  Maryland  should  prevail,  as  they 
are  in  no  wise  repugnant  to  the  laws  of  this 
state,  and  all  borrowers  and  shareholders  of 
such  association  should    be    placed    on  the 
same  footing,  and  only  required   to  settle 
with  the  association  on  the  same  basis.     Nor 
could  a  different  conclusion  be  reached  un- 
der the  statutes  of  this  state.     Section  20, 
chap.  54,  Code,  provides  that  "every  such  as- 
sociation shall  have  the  power  to  provide 
by  its  by-laws  for  selling  to  the  stockholders 
who  shall  bid  the  highest  premium  therefor 
the  money  in  the  treasury,  or  in  default  of  bid- 
ders at  or  above  a  minimum  premium  may 
award  to  a  member  the  value  of  any  shares 
held  by  him  less  such  minimum  premium,  the 
minimum  premium  and  the  moue  of  making 
the  award  to  be  fixed  by  the  by-laws.  Or  such 
association  may  charge  and  receive  the  pre- 
mium bid  by  a  stockholder  for  the  priority 
of  right  to  such  loans  in  periodical  instal- 
ments, but  the  by-laws  of  every  association 
shall  set  forth  whether  the  premium  bid  for 
the  prior  right  to  a  loan  shall  be  deducted 
therefrom  in  advance,  or  be  paid  in  periodi- 
cal instalments."    This  provision  does  not 
authorize  the  minimum  premium  to  be  fixed 
at  a  percentage  on  the  amount  borrowed,  to 
be  paid  during  an  indefinite  period ;  for  such 
would  be  nothing  more  than  increasing  the 
rate  of  interest  from  6  to  12  per  centum. 
But    the    law  requires  that  the  premium 
should  be  fixed  at  a  lump  sum,  commonly 
known  as  a  "bonus,"  and  then  it  may  be  de- 
ducted in  advance  from  the  principal  or  paid 
in  periodical  instalments.     For  instance,  if 
such  premium  is  fixed  at  $10  on  the  $100,  it 
can  be  deducted  or  be  divided  into  ten  equal 
annual  instalments  of  $1  each,  or  100  equal 
monthly  instalments  of  10  cents  each.    Thus, 
the  borrower  knows  just  what  premium  is 
required  of  him.     But  where  the  premium 
is  an  increased  interest  percentage,  indefi- 
nite in  time,  he  is  at  the  mercy  of  the  asso- 
ciation,  and  may  be.  required  to  pay  the 
same  until  his  dues  alone  are  sufficient  to 
cancel  the  loan.    In  the  present  case,   al- 
though Mrs.  Gray  had  paid  in  $132,  she  only 
receives  credit  for  the  amount  of  her  dues 
as  of  the  time  of  their  payment,  to  wit,  $44, 
being  the  one  third  thereof,  the  other  two 
thirds  being  retained  by  the  association  as 
though  it  were  interest,  and  not  to  be  ac- 
counted for;  and  in  addition  she  is  charged 
the  further  sum  of  $184.40  for  the  further 
time  elapsed,  composed  of  $84  interest,  $84 
premium,  and  $8.40  fines,  for  which  she  gets 
no  credit  on  her  indebtedness,  but  it  all  goes 
into  the  earnings  of  the  association,  from 
which  she  is  allowed  no  dividend ;  thus  being 
denied  the  right  of  a  shareholder  or  partici- 
pator in  the  social  funds.    One  of  the  main 
justifications  for  building  associations  is  the 
fact  that  the  earnings  are  social  assets,  to  be 
divided  among    the    membership,    so  that, 
while  a  borrowing  member  is  required  to  pay 
interest,  premium,  and  fines,  a  large  portion, 
being  an  equal  share  thereof,  is  returned  to 
him  in  the  shape  of  dividends.    Mrs.  Gray, 
receiving  no  dividends,  makes  out  a  prima 
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facie  case  of  usury,  without  regard  to  the 
manner  of  the  payment  of  the  premium.  The 
prospectus  of  the  association  filed  herein  as 
'  its  by-laws  provides  for  the  quarterly  divi- 
sion of  the  profits,  and,  although  Mrs.  Gray 
was  a  member  in  good  standing  for  about 
four  quarters,  she  was  not  allowed  any 
share  in  such  quarterly  division.  Why  this 
omission  the  bill  does  not  disclose.  The  pre- 
sumption is,  in  the  absence  of  other  explana- 
tion, that  she  was  treated  merely  as  a  bor- 
rower, and  not  as  a  shareholder.  Being 
such,  she  has  paid  or  been  charged  with  12 
per  centum  interest  per  annum,  payable  in 
monthly  payments;  which,  without  further 
explanation,  renders  the  loan  usurious,  and 
the  demurrer  to  the  bill  should  have  been 
overruled.  In  the  case  of  Archer  against 
this  same  association  (45  W.  Va.  37,  30  S. 
E.  241),  this  court  held  that  "building  asso- 
ciations are  authorized  to  adopt  by-laws  fix- 
ing a  minimum  premium  at  which  to  award 
loans  to  their  members,  such  premiums  to 
be  deducted  from  the  loans  in  advance  or 
paid  in  periodical  instalments."  This  is 
merely  declarative  of  the  statute,  and  does 
not  in  any  wise  conflict  therewith.  In  the 
opinion  I  sought  to  hold  that  the  premium 
could  only  be  charged  once,  and  that  Mrs. 
Archer  could  not  be  required  to  pay  the 
monthly  premiums  assessed.  My  associates 
were  of  a  different  opinion,  and  held  her 
bound  for  such  payments.  The  question  did 
not  then  present  itself  in  the  exact  form  that 
it  does  in  the  present  case,  or  the  court 
would  have  probably  viewed  it  in  the  same 
light. 

The  question,  then,  being  whether  the*  as- 
sociation had  the  right  to  fix  a  minimum  pre- 
mium to  be  paid  in  instalments,  the  answer 
was  in  the  affirmative.  The  present  ques- 
tion is,  Has  the  association  the  right  to  fix  a 
minimum  premium  at  a  certain  percentage 
on  the  amount  borrow**!,  payable  indefinite- 
ly at  fixed  periods?  In  other  words,  under 
the  name  of  "premium,"  to  increase  the  rate 
of  interest?  If  such  is  the  case,  the  asso- 
ciation could  not  be  guilty  of  taking  usury, 
it  matters  not  how  high  its  rate  of  interest 
might  be  fixed,  so  the  word  "premium"  is 
substituted  for  the  word  "interest."  To  de- 
mand 12  per  centum  interest  would  be  usury, 
but  to  demand  6  per  cent  interest  and  6  per 
cent  premium  would  not  be  usury.  Such 
an  evasion  is  too  transparent  to  escape  con- 
demnation, and  cannot  for  a  moment  be  up- 
held. And  if  there  is  any  language  in  the 
Archer  Case  that  leads  to  such  a  conclusion 
it  is  disapproved.  A  minimum  premium 
may  be  fixed  under  the  law,  but  it  must  be 
a  lump  sum,  certain  and  definite,  which  may 
be  paid  in  advance  or  in  periodical  instal- 
ments. Under  the  pretense  of  fixing  such 
premium,  the  legal  rate  of  interest  may  not 
be  increased  indefinitely.  To  allow  such  to 
be  the  law  would  permit  the  association  to 
charge  Mrs.  Gray  both  premium  and  inter- 
est until  her  payment  of  dues  canceled  he* 
1  indebtedness,  when  she  would  have  paid  into 
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the  association  for  the  use  of  $800  three 
times  that  amount,  or  $2,400,  while  denied 
the  right  to  participate  in  the  profits  other- 
wise dissipated.  Such  a  contract  is  usuri- 
ous and  unconscionable. 


The  decree  is  reversed,  and  the  deniuiTer 
to  the  bill  overruled,  and  the  cause  remand- 
ed. 

Rehearing  denied. 


KENTUCKY  COURT   OP  APPEALS. 


T.  H.  JOHNSON  et  al.t  Appte., 

v, 

Charles  B.  WILLIAMS'S    ADMINISTRA- 
TOR. 


( 


Ky. 


) 


1.     A  sheriff  la  liable  on  his  bond  for  the 

killing  by  a  deputy  of  a  third  person  under 
the  mistaken  belief  that  he  is  one  for  whose 
arrest  on  a  charge  of  felony  he  has  a  warrant, 
and  that  the  killing  is  necessary  to  prevent 
his  escape,  where  the  statute  provides  that 
the  sheriff  shall  be  liable  on  his  bond  for  any 
misconduct  or  default  of  his  deputies. 
8.  Punitive  daroaires  cannot  be  award- 
ed airalnst  a  sheriff's  bond  for  the 
wrongful  act  of  the  sheriff's  deputy  in  killing 
a  third  person  under  the  mistaken  belief  that 
he  is  a  felon  for  whose  arrest  the  deputy  has 
s  warrant,  and  that  the  killing  Is  necessary 
to  prevent  his  escape. 

{Burnam,  J.,  dissents.) 

(June  14,  1901.) 

APPEAL  by  defendants  from  a  judgment 
of  the  Circuit  Court  for  Hickman  Coun- 
ty in  favor  of  plaintiff  in  an  action  brought 
to  hold  the  defendant  sheriff  liable  on  his 
bond  for  the  wrongful  act  of  his  deputy  in 
killing  plaintiff's  intestate  while  attempt- 
ing to  prevent  his  escape  from  arrest  under 
a  warrant  which  they  held  against  a  third 
person.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Miser*.  J.  C.  Flournoy,  Robertson  A 
Thomas,  and  R.  T.  Tyler  for  appellants. 

liessrs.  John  W.  Ray  and  Shelbonrae 
Sb  Kane  for  appellee. 

Paynter,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

This  action  was  instituted  by  the  appellee 
apainst  the  appellant  T.  H.  Johnson,  sher- 
iff, and  the  sureties  in  his  bond,  for  the  al- 
leged negligent  killing  of  the  intestate, 
Charles  Williams,  by  two  of  his  deputies. 
Dave  Browder  murdered  a  negro.  Ernest 
Johnson  and  H.  C.  Judge  were  deputies  un- 
der Johnnon,  and  were  sent  to  arrest  him  for 
the  crime  which  he.  had  committed.  They 
went  to  Casye,  a  small  village,  where  Brow- 
der seems  to  have  lived,  with  the  view  of  ac- 

Note. — For  another  case  in  this  series  as  to 
liability  of  sheriff  for  wrongful  killing  of  person 
by  deputy,  see  Brown  v.  Weaver  (Miss.)  42  L. 
K    A.  423. 

As  to  liability  on  official  bonds  generally  for 
trespasses  or  unauthorized  acts  done  colore  of- 
ficii, see  note  to  McLendon  v.  State  use  of  Ken- 
nedy (Tenn.)  21  L.  R.  A.  738 :  and  State  use  of 
Cocking  v.  Wade  (Md.)  40  L.  R.  A.  628. 
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complishing  his  arrest.  It  was  there 
certained  that  he  had  gone  to  Moscow,  s> 
near-by  village,  to  see  his  father,  as  he  said! 
he  would  not  surrender  until  he  had  a  con- 
sultation with  him.  It  was  thought  prob- 
able that  he  would  return  to  Casye.  So  the- 
parties  started  in  the  night-time,  with  the- 
view  of  apprehending  him.  Johnson  and 
Judge  went  to  a  point  where  the  Moscow 
road  crosses  another  one.  Shortly  after 
reaching  that  crossing  two  men  were  discov- 
ered approaching  in  a  buggy,  leading  behind 
them  a  gray  horse.  The  deputies  had  been 
informed  that  Browder  was  riding  a  gray 
horse,  and  they  also  claim  that  they  thought 
they  recognised  the  voice  of  one  of  the  par- 
ties as  being  his.  The  deputies  claim  they 
halted  them  as  they  approached,  and,  in- 
stead of  stopping  the  speed  of  the  horse,  they 
increased  it,  and  after  the  buggy  had  passed 
them  they  fired,  with  the  intention  of  pre- 
venting Browder's  escape.  It  turned  out 
that  he  was  not  in  the  buggy,  but  a  young- 
man  by  the  name  of  Campbell,  and  with 
him  was  Charles  Williams.  One  shot  took 
effect  in  Williams's  head,  from  which  he* 
shortly  thereafter  died.  Campbell  testified 
that  as  soon  as  the  deputy  sheriffs  cried 
"Halt"  he  hollowed  "Whoa"  to  his  mare, 
and  about  that  time  the  deputies  began  to* 
fire  on  them.  There  is  also  some  testimony 
tending  to  show  that  the  ball  which  killed 
Williams  entered  his  forehead.  The  whole 
defense  is  based  upon  the  idea  that  the  depu- 
ty sheriffs  had  the  right,  if  it  was  necessary 
to  do  so  to  prevent  Browder's  escape,  to  kilT 
him:  that,  as  they  had  probable  cause  for 
believing  that  he  was  one  of  the  occupants 
of  the  buggy,  they  therefore  had  the  right 
to  shoot,  and.  if  in  doing  so  they  killed  Wil- 
liams, there  is  no  more  liability  than  there 
would  have  been  had  Browder  been  killed. 
The  case  was  tried,  at  the  instance  of  the 
defendants,  upon  the  theory  that  they  had 
the  right  to  kill  Browder  under  the  circum- 
stances detailed  by  them,  and  that  there  is 
no  more  liability  created  for  the  killing  of 
Williams  than  there  would  have  been  had 
they  killed  Browder.  It  is  not  denied  that 
the*  deputies  were  acting  virtute  officii.  as 
the  defendants  sought  to  escape  liability 
upon  the  grounds  that  they  were  so  acting, 
and  that  they  had  acted  properly.  It  is  not 
claimed  that  the  killing  was  colore  officii. 
In  the  court  below  both  the  plaintiff  and 
defendants  endeavored  to  try,  and  did  try, 
the  case  upon  the  theory  that  an  officer  has 
the  right  to  shoot  one  charged  with  felony, 
to  prevent  his  escape. 

The  opinions  of  courts  and  the  writers 
upon  criminal  law  recognize  the  rule  to  be 
that  an  officer  has  the  right  to  shoot  one 
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charged  with  s>  felony,  to  prevent  him  from 
escaping.     It  was  so  held  by  this  court  in 
Head  v.  Martin,  85  Ky.  480,  3  S.  W.  622. 
But  we  do  not  decide  whether  or  not  the 
deputies    would   have   been   authorized,    in 
law,  to  have  shot  Browder,  had  he  been  in 
the  buggy,  attempting  to  prevent  arrest  by 
fleeing.     Whether    fleeing    under   such    cir- 
cumstances is  such  an  escape,  in  the  mean- 
ing of  the  law,  as  would  authorize  officers 
who  have  a  warrant  of  arrest  for  one  on  a 
charge  of  felony  to  shoot  him,  we  do  not 
decide.     Courts  recognize  the  rule  to  be  that 
if  a  process  is  put  in  the  hands  of  ah  officer 
to  execute  against  B.t  and  he  seizes  the  goods 
of  A.  under  it,  he  is  liable  on  his  official 
bond  to  A.  for  damages.     Norwalk  em  ret 
Fatccett  v.  Ireland,  68  Conn.  1,  35  Atl.  804; 
People  use  of  "Norrie  v.  Mersereau,  74  Mich. 
680,  42  N.  W.  153;   Welter  v.  Jacobeon,  7 
X.  D.  32,  73  N.  W.  65.     It  was  held  in  Lam- 
man  v.  Feueier,  111  U.  S.  17,  28  L.  ed.  337, 
4  Sup.  Ct.  Hep.  286,  that  the  taking  by  a 
marshal  of  the  United  States,  upon  a  writ 
of  attachment  against  one  person,  of  the 
goods  of  another,  is  m  breach  of  the  condi- 
tion of  his  official  bond,  for  which  his  sure- 
ties are  liable.    It  has  been  held  that  an  il- 
legal arrest  is  a  breach  of  a  bond  to  faith- 
fully and  without  oppression  discharge  all 
duties  required  by  law.     Yount  v.  Carney, 
91  Iowa,  550,  60  N.  W.  114.     It  was  held  in 
West  v.  Cabell,  153  U.  S.  78,  38  L.  ed.  643, 
14  Sup.  Ct.  Rep.  762,  that  a  warrant  to  ar- 
rest James  West  for  murder  will  not  author- 
ize the  marshal  to  arrest  Vandy  M.  West, 
and  for  the  arrest  and  imprisonment  of  the 
latter  on  such  warrant  by  one  of  his  depu- 
ties the  marshal  and  his  sureties  are  lia- 
ble upon  his  official  bond.    Murfree,  Sher- 
iffs, }  60,  says :     "On  the  common-law  prin- 
ciples governing  the  ordinary  relations  of 
principal  and  agent,  a  sheriff  would  not  be 
responsible  for  an  act  done  by  his  deputy 
colore  officii,  but  it  is  hold  in  Virginia  and 
West  Virginia  that  on  principles  of  public 
policy,  applying  to  the  relation  of  a  sheriff 
and  his  deputy,  the  former  is  liable  in  such 
a  case;  and,  on  the  same  principle,  it  would 
seem  that  he  and  his  sureties  are  liable  on 
his  official  bond.     In  a  Massachusetts  case 
(Knotclton  v.   Bartlett,    1   Pick.   273)    the 
court  says:     'If  the  act  from  which  the  in- 
jury resulted  was  an  official  act,  the  authori- 
ties are  clear  that  the  sheriff  is  answerable. 
If  it  was  not  an  official,  but  a  personal,  act, 
it  is  equally  clear  that  he  is  not  answerable. 
But  an  official  act  does  not  mean  what  a  dep- 
uty might  lawfully  do  in  the  execution  of 
bis  office.     If  so,  no  action  could  ever  lie 
against  the  sheriff  for  the  misconduct  of  his 
deputy.     It  means,   therefore,  whatever  is 
done  under  color  or  by  virtue  of  his  office.' 
To  hold  the  deputy  and  his  sureties  liable  to 
the  sheriff  on  his  bond,  it  is  not  necessary 
that  the  deputy  should  be  acting  under  color 
of  some  writ,  but  if  he  is  acting  under  color 
of  his  office,  and  professing  so  to  act,  and 
inducing  others  interested  to  believe  he  is 
acting  colore  officii,  he  and  his  sureties  will 
be  bound  by  such  acts.    No  other  rule  would 
be  safe.    Sureties  are  not  needed  on  a  sher- 

54  L.  R.  A. 


iff's  bond,  if  they  are  only  to  be  held  when 
he  acts  legally.  They  vouch  for  his  acts, 
and  bind  themselves  to  make  good  any  dam* 
age  he  may  cause  to  anyone  while  acting 
under  color  of  his  office.  And,  if  the  sheriff 
and  his  sureties  are  bound  for  such  acts  of 
the  deputy  while  acting  under  color  of  his 
office,  then  the  deputy  and  his  sureties  are 
liable  to  the  sheriff  for  his  act."  In  Brown 
v.  Weaver,  76  Miss.  7,  42  L.  R.  A.  423,  23 
So.  388,  it  was  held  that  an  officer  had  no 
right  to  shoot  a  misdemeanant  to  prevent 
his  escape,  and  that  if  he  was  unjustifiably 
shot  by  a  deputy  sheriff  in  attempting  to  ar- 
rest him  under  a  warrant,  or  in  attempting 
to  prevent  his  escape  after  arrest,  he  can 
maintain  an  action  for  damages  on  the  offi- 
cial bond  of  the  deputy's  principal.  In 
Bead  v.  Martin  the  court  held  that  an  officer 
had  no  right  to  shoot  one  charged  with  a 
misdemeanor,  while  escaping.  It  does  not 
appear  from  the  opinion  what  was  the  pur- 
pose of  the  action,  but,  as  it  was  not  a 
criminal  prosecution,  it  must  have  been  an 
action  for  damages.  This  court,  in  Shields 
v.  Pflanz,  101  Ky.  407,  41  8.  W.  267,  held 
that  a  sheriff  was  responsible  for  the  mis- 
treatment of  the  prisoner  by  his  deputy 
while  conveying  him  from  one  county  to  an- 
other. \ 
The  covenants  of  the  sheriff's  bond  re- 
quired him  to  faithfully  discharge  the  du- 
ties of  his  office.  This  imposes  tne  duty  of 
executing  the  processes  wnich  the  law  au- 
thorizes to  be  issued  and  placed  in  his  hands, 
and  to  make  arrests  in  the  manner  and  up- 
on the  conditions  imposed  by  law.  If  he  at- 
tempts to  make  an  arrest,  and  in  doing  so 
inflicts  an  injury  in  violation  of  law  upon 
the  party  sought  to  be  arrested,  or  upon  an- 
other, then  he  and  his  sureties  are  liable  for 
the  damages  sustained.  If  the  sheriff,  in 
executing  an  order  of  attachment  against 
the  property  of  one  person,  seizes  that  of  an- 
other, he  and  his  sureties  are  liable.  If  he 
should  seize  the  property  of  one  not  a  de- 
fendant in  the  execution,  and  sell  it  to  satis- 
fy it.  he  is  liable  on  his  bond  for  the  tort. 
If  he  has  a  warrant  against  one.  and  under 
it  arrests  another,  he  is  liable  on  his  bond 
for  the  tort  thus  committed.  He  cannot 
justify  the  wrongful  arrest  by  showing  he 
believed,  and  had  reasonable  grounds  for  be- 
lieving, that  he  was  executing  it  upon  the 
party  named  in  it.  If  he  cannot  in  that 
way  justify  a  wrongful  arrest,  much  less 
should  he  be  permitted  to  justify  the  killing 
of  another  by  showing  that  he  had  probable 
cause  for  believing  that  he  was  shooting  at 
the  party  whom  he  was  authorized  to  ar- 
rest. The  law  which  gives  an  officer  the 
right  to  kill  an  escaping  felon  certainly  re- 
quires him  to  know  that  it  is  the  felon,  not 
an  innocent  party,  whose  life  he  is  attempt- 
ing to  take.  The  question  here  is  quite  a 
different  one  from  what  we  would  have  if 
the  deputy  sheriffs  had  shot  at  Browder 
while  escaping,  and  killed  Williams.  In 
the  latter  case  they  would  have  been  shoot- 
ing at  the  right  man,  if  the  facts  justified 
it,  but  here  they  shot  at  and  killed  rn  inno- 
cent man.    While  they  did  an  unlaw fui  set. 
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still  they  were  acting  in  their  official  capac- 
ity. They  had  the  authority  as  deputy 
sheriffs  to  arrest  Browder,  but  in  the  exer- 
cise of  that  authority  they  acted  improper- 
ly, abusing  the  confidence  which  the  law  im- 
posed in  them.  They  were  guilty  of  mis- 
conduct in  office,  for  which  their  principal 
and  his  sureties  are  liable;  for  §  4141,  Ky- 
Stat.,  provides:  "The  sheriff  may,  with 
the  approval  of  the  county  court,  appoint 
one  or  more  deputies,  and  take  bond  to  him- 
self for  the  faithful  discharge  of  the  du- 
ties of  such  deputies;  but  in  all  cases  the 
sheriff  shall  be  liable  on  his  bond  or  bonds 
for  any  misconduct  or  default  of  such  depu- 
ties; any  deputy  may  be  removed  at  any 
time  by  the  sheriff." 

The  instructions  which  the  court  gave 
were  more  favorable  to  the  defendants  than 
they  were  entitled  to  have  given  to  the  jury, 
except  the  one  on  the  measure  of  damages. 
The  part  of  the  instruction  giving  the  meas- 
ure of  compensatory  damages  is  substan- 
tially correct,  but  the  instruction  also  au- 
thorized the  jury  to  award  punitive  dam- 
ages. Punitive  damages  might  have  been 
awarded  against  the  deputies  who  killed  the 
decedent,  but  it  is  not  proper  that  they 
should  be  given  against  the  sheriff  and  the 
sureties  in  his  official  bond.  The  covenants 
of  the  bond  do  not  require  the  sureties  to  do 
more  than  compensate  an  injured  party  for 
the  actual  damages  which  he  may  nave  sus- 
tained by  reason  of  the  misconduct  of  the 
sneriff  or  his  deputies.  Its  covenants  do 
not  require  them  to  pay  a  sum  of  money 
which  is  indicted  by  way  of  punishment. 


They  have  committed  no  wrong,  and  there- 
fore the  reason  of  the  law  which  allow* 
exemplary  damages  against  wrongdoers  can- 
not make  it  apply  to  them.  In  fact,  the 
reasons  which  allow  a  recovery  of  exem- 
plary damages  would  forbid  their  assess- 
ment against  sureties  in  the  official  bond. 
This  is  an  action  upon  contract.  Usually 
exemplary  damages  are  allowed  only  in  ac- 
tions of  tort.  It  has  been  held  in  some 
cases  that  where  the  condition  of  the  bond 
given  in  pursuance  of  the  statute  is  broken 
by  the  commission  of  a  tort,  such  as  would 
be  a  proper  cause  for  exemplary  damages, 
such  damages  may  be  recovered  in  the  action 
on  the  bond.  But  it  is  stated  in  Sedgw. 
Damages,  §  370,  that  "this  is  contrary,  how- 
ever, to  the  current  of  authority,  which  is 
to  the  effect  that  only  compensatory  dam- 
ages can  be  recovered  in  an  action  on  a 
statutory  bond."  While  the  court  should 
not  have  given  an  instruction  awarding  ex- 
emplary damages,  still  the  verdict  was  only 
$2,500.  Considering  the  evidence  as  to  the 
age  and  health  of  the  young  man  who  was 
killed,  the  jury  could  not  have  included  in 
their  verdict  any  exemplary  damages. 
The  judgment  is  affirmed, 

Burnam,  J.,  dissenting: 

In  my  opinion,  the  act  of  the  deputies  in 
killing  decedent  was  not  in  discharge  of  an 
official  duty;  hence  the  securities  on  the 
sheriff's  bond  cannot  be  made  liable  under 
the  facts  of  this  case,  and  I  therefore  dis- 
sent from  this  opinion. 


UNITED   STATES   CIRCUIT  COURT   OF  APPEALS,  SIXTH  CIRCUIT. 


Re  C.  TOLLETT. 
(46  C.  C.  A.  11,  106  Fed.  866.) 

The  voluntary  conveyance  by  an  Insol- 
vent, for  the  use  of  his  wife,  without 
actual  fraud,  of  all  his  real  estate,  tbe 
value  of  which  Is  not  greater  than  Is  subject 
by  law  to  a  homestead  exemption  during  the 
life  of  himself  and  wife  and  the  minority  of 
his  children,  will  not  deprive  him  of  the  right 
to  have  the  homestead  set  off  to  him  in  a 
bankruptcy  proceeding,  in  case  he  obtains  a 
reconveyance  after  the  adjudication  of  his 
bankruptcy,  and  Includes  the  land  In  his 
schedule  of  property. 

(March  5,  1901.) 

PETITION  to  the  Circuit  Court  of  Ap- 
peals for  the  Sixth  Circuit  to  revise  the 
action  of  the  District  Court  of  the  United 
States  for  the  Eastern  District  of  Tennessee 
refusing  to  allow  a  homestead  exemption 
of  a  bankrupt's  property.  Reversed. 
The  facts  are  stated  in  the  opinion. 

Note. — For  the  effect  of  a  fraudulent  convey- 
ance upon  a  right  to  homestead,  see  also  Stern 
t.  Lee  (X.  C.)  26  L.  R.  A.  814,  and  Kennedy  v. 
First  Nat.  Bank  (Ala.)  36  L.  R.  A.  308. 

64  L.  R.  A. 


|     Argued  before  Lurton,  Day,  and  Severens, 
Circuit  Judges. 

Mr.  Harvey  Terry  for  petitioner. 
Mr.  J.  V.  I*ee  opposed. 

Lurton,  Circuit  Judge,  delivered  the 
opinion  of  the  court: 

The  petitioner,  a  voluntary  bankrupt, 
seeks  to  review  the  order  of  the  district 
court  denying  him  a  homestead  in  land  set 
out  in  his  schedule  as  an  asset.  105  Fed. 
425.  He  is  a  citizen  and  resident  of  Tennes- 
see, and  is  the  head  of  a  family.  For  many 
years  he  owned  and  occupied  a  small  farm, 
valued  at  $1,000,  which  he  claimed  and  held 
as  a  homestead  under  the  homestead  law  of 
the  state.  This  was  the  only  land  owned  or 
claimed  by  him  at  the  time  of  his  bankrupt- 
cy. Within  four  months  prior  to  his  adju- 
dication as  a  bankrupt  he  conveyed  this  land 
by  a  deed,  in  which  his  wife  joined,  to  one 
Taylor,  for  the  recited  consideration  of  $500, 
but  remained  in  possession.  Shortly  after 
his  bankruptcy,  and  before  examination, 
Taylor  reconveyed  same  to  petitioner,  who 
thereupon  applied  for  and  obtained  leave  to 
amend  his  schedule,  and  include  this  land 
as  an  asset,  and  to  claim  a  homestead  there- 
in. ,  The  referee  denied  this  claim,  and  on 


1901. 


Re  Tollett. 


82d 


request  certified  the  question  to  the  district 
judge,  together  with  an  agreed  statement  of 
the  facta  and  his  own  finding.  Upon  this 
record  the  district  judge  affirmed  the  order 
of  the  referee.  The  ground  upon  which  the 
right  of  homestead  was  denied  was  that  un- 
der the  Tennessee  decisions  a  debtor  was  not 
entitled  to  a  homestead  in  property  recov- 
ered by  his  creditors  which  had  been  fraud- 
ulently conveyed  by  him,  and  that  the  recon- 
veyance procured  by  the  bankrupt  after  he 
had  been  adjudicated  a  bankrupt  accom- 
plished no  more  than  would  have  resulted 
from  a  suit  by  the  trustee  in  bankruptcy. 
The  findings  of  the  referee  and  the  opinion 
of  the  district  judge  are  reported  in  105  Fed. 
425,  427.  The  Tennessee  Constitution  (art. 
11,  I  11)  provides  that  "a  homestead  in  the 
possession  of  each  head  of  a  family  and  the 
improvements  thereon,  to  the  value,  in  all,  of 
$1,000,  shall  be  exempt  from  sale,  under  le- 
gal process,  during  the  life  of  such  head  of 
a  family  to  inure  to  the  benefit  of  the  widow, 
and  shall  be  exempted  during  the  minority 
of  their  children  occupying  the  same.  Nor 
shall  said  property  be  alienated  without  the 
joint  consent  of  husband  and  wife,  when 
that  relation  exists." 

The  homestead  estate  or  interest  is  but  an 
estate  carved  out  of  the  fee  for  the  life  of 
the  debtor,  his  widow,  and  his  children  dur- 
ing their  minority.    The  homestead  interest 
is  the  estate  which  is  exempted  from  sale 
under  legal  process,  and  which  can  be  con- 
veyed only  by  the  joint  conveyance  of  hus- 
band and  wife,  where  that  relation  exists. 
The    remainder    interest,    subject    to    this 
homestead  estate,  is  subject  to  sale  by  legal 
process  to  pay  the  debts  of  the  owner  of  the 
fee.    Flatt  v.  Btadler,  16  Lea,  371;  Howell 
v.  Jones,  91  Tenn.  403,  19  S.  W.  757.    The 
only  land  which  the  petitioner  owned  was 
the  land  in  which  he  now  claims  a  home- 
stead.    Inasmuch  as  its  value  did  not  ex- 
ceed $1,000,  no  formal  assignment  of  home, 
stead  in  it  was  necessary.    The  homestead 
right  attached   to   and   covered   the  whole 
land    and     its    improvements.    Briscoe    v. 
Vaughn,    103    Tenn.    308,   52    S.    W.    1068. 
Neither  does  the  right  of  homestead  depend 
upon  occupancy  since  the  Tennessee  act  of 
1879,  for  it  constitutes,  when  assigned,  a 
vested  life  estate,  which  passes  under  the 
deed  of  the  owner  in  the  same  manner  as 
any  other  life  estate.    Acts  1870,  chap.  171 
(Shannon's  [Tenn.]   Code,  §§  3798,  3800)  ; 
Cowan  v.  Carson,  101  Tenn.  523,  50  S.  W. 
742;  Briscoe  v.  Vaughn,  103  Tenn.  308,  52 
B.  W.  1068.     The  only  interest  which  was 
subject  to  the  creditors  of  the  petitioner 
wa4  the  remainder  interest  in  the  land  in 
which   he  now  asks   a   homestead.     If  the 
homestead  estate  was  not  subject  to  cred- 
itors, it  is  difficult  to  see  how  a  conveyance 
limited  to  that  estate  could  be  fraudulent 
as  to  creditors.    Leslie  v.  Joy  tier,  2  Head, 
514.    A  voluntary  conveyance  of  a  home- 
stead neither  hinders  nor  prejudices   cred- 
itors, and,  whatever  the  motive  of  the  grant- 
or, creditors  are  not  wronged,  inasmuch  as 
it  was  not  subject  to  either  legal  or  equita- 
ble  process    in    their    favor.    Thomson   v. 
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Crane,  73  Fed.  327;  Fellows  v.  Lewis,  65 
Ala.  343,  354,  39  Am.  Rep.  1.  The  difficulty 
is  that  the  petitioner  conveyed  the  entire  fee, 
thereby  including  the  remainder  interest, 
which  was  subject  to  creditors.  But  does- 
it  follow  that,  because  exempt  and  nonex- 
empt  property  are  joined  in  one  conveyance, 
the  creditors'  rights  are  enlarged  if  the  con- 
veyance was  a  voluntary  one  ?  How  a  home- 
stead may  be  acquired  or  lost  must  depend  . 
upon  the  law  of  the  state  under  which  the 
right  of  homestead  arises.  That  law,  as 
construed  and  applied  by  the  highest  court 
of  Tennessee,  constitutes  a  rule  of  property 
binding  upon  the  Federal  courts  in  respect 
to  homestead  rights  claimed  in  that  state. 
Brashear  v.  West,  7  Pet.  608,  8  L.  ed.  801 ; 
Allen  v.  liassey,  17  Wall.  351,  21  L.  ed.  542; 
First  Nat.  Bank  v.  Glass,  25  C.  C.  A.  151, 
49  U.  S.  App.  228,  79  Fed.  706. 

What,  then,  is  the  effect  upon  a  debtor's 
right  of  homestead  if  he  fraudulently  con- 
vey the  property  in  which  he  claims  it?  In 
Cowan  v.  Johnson,  2  Tenn.  Cas.  41,  it  was 
held  that,  where  the  husband  and  wife  joined 
in  the  execution  of  a  conveyance  which  was 
fraudulent  in  fact,  neither  could  claim  a 
homestead  in  the  property  so  conveyed  when 
their  deed  had  been  set  aside  by  creditors. 
In  Ruohs  v.  Hookc,  3  Lea,  302,  31  Am.  Rep. 
642,  a  transfer  of  a  house  and  lot,  occupied 
by  the  debtor,  to  his  wife,  based  upon  love 
and  affection,  was  held  void  as  to  existing 
creditors,  because  the  husband  had  not  re- 
tained property  sufficient  to  provide  for  his 
existing  liabilities.  But  upon  application  by 
the  wife  homestead  was  assigned  in  the  prop- 
erty so  recovered.  Cowan  v.  Johnson  was 
distinguished  upon  the  ground  that  both 
husband  and  wife  had  participated  in  a  con- 
veyance which  was  fraudulent  in  fact.  The 
case  is  a  distinct  authority  for  holding  that 
the  right  of  the  wife  to  claim  a  homestead 
in  property  subject  to  the  right  of  home- 
stead is  not  forfeited  when  conveyed  by  the 
husband  to  the  wife  by  a  deed  which  is  only 
constructively  fraudulent.  In  Nichol  v. 
Davidson  County,  8  Lea,  389,  a  conveyance 
by  the  husband  to  his  wife  was  set  aside  for 
fraud,  and  the  wife  denied  a  homestead.  The 
case  was  rested  upon  Cowan  v.  Johnson. 
The  latest  Tennessee  case  dealing  with  this 
subject  is  that  of  Rosehbaum  v.  Davis,  de- 
cided since  the  decision  in  the  court  below, 
and  reported  in  106  Tenn.  51,  60  S.  W.  497. 
There  a  conveyance  by  the  husband  to  the 
wife  was  set  aside  by  creditors  as  fraudulent 
in  law.  The  wife  was  held  not  to  be  es- 
topped by  her  acceptance  of  the  deed,  and 
was  allowed  homestead  out  of  the  property 
recovered  from  her  by  the  creditors.  The 
preceding  cases  were  fully  reviewed  by 
Judge  McAlister,  and  the  conclusion  reached 
that  the  wife's  right  of  homestead  is  not 
lost  when  the  conveyance  is  not  fraudulent 
in  fact.  It  is  a  matter  of  no  importance 
whether  the  application  for  a  homestead 
came  from  the  petitioner,  or  his  wife,  or 
both.  The  homestead  is  for  the  joint  bene- 
fit of  husband,  wife,  and  minor  children.  The 
wife's  application,  as  would  that  of  vthe  hus* 
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band,  inures  to  the  use  of  all.  In  Himes  v. 
Smith,  2  Tenn.  Cas.  431,  a  homestead  was 
allowed  upon  the  husband's  application 
against  his  own  deed,  his  wife  not  having 
joined  therein.  A  valid  joint  conveyance  by 
husband  and  wife,  or  a  joint  participation 
in  a  conveyance  fraudulent  in  tact,  is  neces- 
sary to  convey  or  forfeit  the  homestead 
right.  In  both  Ruohs  v.  Hooke  and  Rosen- 
baum  v.  Davis,  cited  above,  the  husband  was 
grantor  and  the  wife  grantee;  yet  the  wife's 
application  for  homestead  was  not  denied, 
though  she  was  a  party  to  the  conveyance 
which  had  been  set  aside  as  constructively 
fraudulent.  The  estoppel  in  those  cases 
was  no  stronger  against  the  husband  than 
the  wife.  What  the  one  gave,  without  mor- 
al fraud,  the  other  had  accepted.  The  test 
is,  Was  the  conveyance  in  which  husband 
and  wife  participated,  either  as  joint  grant- 
ors or  as  grantor  and  grantee,  free  from  ac- 
tual, wicked  fraud?  If  so,  the  homestead 
right  may  be  asserted  in  property  thus  con- 
veyed as  against  the  claims  of  creditors  af- 
fected thereby.  If,  on  the  other  hand,  the 
transaction  is  tainted  with  purposed  fraud, 
the  right  of  homestead  is  lost  when  both 
huaband  and  wife  participate.  This  forfeit- 
ure of  the  homestead  right  in  cases  of  actual 
fraud  is  said  in  Oibba  v.  Patten,  2  Lea,  180- 
183,  to  be  a  rule  founded  on  ethics,  "in  that 
it  visits  fraud,  with  severe  penalties." 

This  brings  us  to  the  question  as  to  the 
actual  character  of  the  conveyance  made  by 
the  petitioner  and  his  wife  of  the  property 
in  which  the  petitioner  now  asserts  a  right 
of  homestead.  That  this  review  of  the  or- 
der of  the  district  judge  extends  only  to 
questions  of  law  must  be  conceded.  If  the 
facts  have  been  settled  by  the  district  judge, 
we  cannot  go  behind  his  finding  of  fact. 
There  was  a  finding  of  fact  and  law  by  the 
referee,  but  the  order  of  the  referee  was  not 
reviewed  upon  this  finding  of  facts  nor  upon 
the  referee's  summary  of  the  evidence.  The 
referee  certified  the  entire  evidence  as  an 
Agreed  statement  of  facts,  and  the  district 
judge  reviewed  the  referee's  order  upon  the 
-entire  evidence  heard  by  the  referee.  In 
this  state  of  the  record  the  finding  of  facts 
•or  opinion  of  the  referee  upon  the  facts  is  of 
no  evidential  value.  The  hearing  by  the  dis- 
trict judge  was  an  original  hearing  upon  all 
of  the  evidence.  But  it  has  been  argued 
that  the  learned  district  judge  found  that 
the  deed  to  Taylor  was  fraudulent,  and  that 
this  finding  is  conclusive.  But  the  learned 
district  judge  did  not  find  that  the  transac- 
tion was  fraudulent  in  fact.  Having  well 
in  mfnd  the  distinction  between  constructive 
And  actual  fraud,  he  stopped  with  a  finding 
that  the  conveyance  was  "fraudulent  in  law." 
Referring  to  his  opinion,  which  constitutes 
the  only  finding  made  by  him,  he  said  upon 
this  subject  that,  "upon  the  evidence  dis- 
closed by  the  record,  there  can  be  no  doubt 
that  the  conveyance  made  by  the  bankrupt 
of  the  land  in  which  the  homestead  is  now 
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claimed  was  fraudulent;  certainly  so  in  law, 
whatever  might  be  considered  true  aa  a  mat- 
ter of  fact.  In  the  absence  of  a  specific 
finding  of  the  fact  of  actual  aa  distinguished 
from  constructive  fraud,  we  can  only  con- 
clude that  the  order  of  the  referee  was  con- 
firmed upon  the  ground  that  the  conveyance 
was  constructively  fraudulent,  and  that  un- 
der the  Tennessee  decisions  the  bankrupt 
forfeited  his  right  of  homestead  by  a  con- 
veyance constructively  fraudulent  if  the  wife 
joined  therein.  That  the  learned  judge  did 
not  mean  to  be  understood  aa  finding  fraud 
in  fact  is  very  obvious  from  the  agreed 
statement  of  facts,  which  constituted  the 
whole  of  the  evidence.  The  only  evidence 
consisted  in  that  given  by  the  bankrupt  him. 
self  when  examined  at  a  creditors'  meeting. 
The  sum  of  it  is  this:  Acting  under  bad 
legal  advice,  he  assumed  that  this  entire 
tract  of  land,  being  only  of  the  value  of 
$1,000,  was  exempt,  and  could  be  conveyed 
at  his  pleasure,  without  wrong  to  his  exist- 
ing creditors.  He  wished  to  convey  it  to  his 
wife,  but,  being  advised  that  he  could  not 
do  so  directly,  he  conveyed  to  Taylor,  who 
was  closely  related  to  his  wife,  with  the  pur- 
pose and  in  trust  that  Taylor  would  convey 
it  to  his  wife.  Two  months  afterwards  he 
applied  to  be  declared  a  bankrupt,  and 
omitted  this  property  from  his  schedule. 
Later  on,  and  before  he  had  been  examined, 
or  any  step  taken  to  reach  this  property,  he 
was  advised  that  the  creditors  nad  a  right 
to  the  remainder  interest  in  his  homestead. 
Thereupon  he  procured  Taylor  to  reconvey 
to  him,  applied  for  and  obtained  leave  to 
amend  his  schedule  by  adding  this  property 
as  an  asset  in  which  he  claimed  a  homestead. 
That  the  conveyance  of  the  remainder  estate 
was  voluntary  and  void  as  to  creditors  be- 
cause he  was  at  the  time  indebted  to  in- 
solvency, is  plain.  But  that  his  purpose 
was  to  cheat,  defraud,  or  hinder  his  creditors 
is  not  the  inference  which  the  district  judge 
drew  from  this  evidence.  So  far  as  the  con- 
veyance was  in  contravention  of  the  rights 
of  his  creditors,  he  has  rectified  matters  by 
procuring  a  reconveyance.  This  he  did  in 
advance  of  any  action  by  creditors  or  in 
their  behalf.  But,  assuming  that  he  has 
thereby  accomplished  what  an  action  by  the 
trustee  would  have  accomplished,  and  that 
his  rights  are  not  other  or  greater  than  if 
the  trustee  had  set  the  deed  aside,  we  never- 
theless reach  the  conclusion  that  the  transac. 
tion  was  free  from  moral  fraud,  and  waa 
only  constructively  fraudulent.  The  case  is 
therefore  governed  by  the  milder  and  more 
just  rule  announced  in  Ruohs  v.  Hooke  and 
Rosenbaum  v.  Davis,  cited  above. 

The  order  denying  homestead  was  errone- 
ous. It  will  be  set  aside,  and  the  property 
sold,  subject  to  the  homestead  rights  of  the 
petitioner  as  herein  indicated.    The  trustee 

I  will  pay  the  costs  of  this  proceeding  out  of 
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UNITED  STATES  CIRCUIT  COURT  OF    APPEALS,   THlRD   CIRCUIT. 


UFE    INSURANCE    CLEARING     COM- 
PANY,  Plff.  in  Err* 
v. 

O'NEILL. 
(45  C.  C.  A.  641,  106  Fed.  800.) 

1*  An  adult  son  has  not,  from  the  bare  fact 
of  relationship,  an  insurable  Interest  in  the 
Ufe  of  his  father. 

^  The)  existence  of  n  law  Imposina* 
upon  m  son  tne  duty  of  supporting;  his 
father  in  case  the  latter  becomes  unable  to 
support  himself  gives  the  son  no  insurable 
Interest  in  the  father's  life,  in  the  absence  of 
any  expenditures,  past  or  prospective, 
towards  such  support. 

«.  Abllitr  en  the  part  of  the  father  to 
rapport  his  adult  son  in  case  of  the  lat- 
ter ■  inability  to  support  himself  is  necessary 
to  give  the  son  an  insurable  interest  in  the 
father's  life,  under  a  statute  imposing  upon 
fathers  the  duty  of  caring  for  their  indigent 
children. 

(March  12,  1001.) 


ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Penn- 
sylvania to  review  a  judgment  in  favor  of 
plaintiff  in  an  action  brought  to  recover  the 
amount  alleged  to  be  due  on  a  policy  of  life 
insurance.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Argued  before  Dallas  and  Gray,  Circuit 
Judges,  and  McPherson,  District  Judge. 

Mr.  J.  P.  Kyle  for  plaintiff  in  error. 

Mr.  James  Scarlett  for  defendant  in  er- 
ror. 

J.  B.  MeFherson,  District  Judge,  de- 
livered the  opinion  of  the  court: 

This  is  an  action  on  a  policy  of  insurance 
taken  out  and  maintained  by  an  adult  son 
for  his  own  benefit  upon  the  life  of  his  fath- 
er, and  the  question  for  decision  it  whether, 
under  the  facts  in  evidence,  the  son  had  an 
insurable  interest  sufficient  to  support  the 
policy.  The  learned  trial  judge  held  that 
such  interest  existed,  relying  mainly  upon 
Reserve  Mut.  Ins.  Co.  v.  Kane,  81  Pa.  154, 


Note. — Insurable  interest  in  life  of  parent  4r 
child  or  other  relative  by  blood. 

I.  The  rule  that  pecuniary  interest  is  neces- 
sary. 

a.  Its  origin  and  ewtent. 

b.  What  pecuniary  interest  is  sufficient. 
CL  The   rule   that   close  relationship   is   suf- 
ficient. 

a.  Origin,  general  statement  and  scope. 

b.  Application    to   interest   of   child   in 

life  of  parent. 

c.  Application  to  interest  of  parent  in 

life  of  child. 

d.  Application    to   interest   in   lives   of 

brothers  or  sisters. 

e.  Application  to  interest  in  lives  of  other 

relatives. 

III.  Consent  of  the  insured. 

IV.  Conclusion. 

1  The  rule  that  pecuniary  interest  is  necessary. 
a.  Its  origin  and  ewtent. 

The  rule  was  formerly  a  general  one,  and  still 
•exists  to  some  extent  and  In  some  jurisdictions, 
that  a  pecuniary  Interest  of  some  kind  on  the 
part  of  the  assured  In  the  life  of  the  insured 
1s  necessary  to  support  Insurance  upon  the  life 
of  the  latter  In  favor  of  the  former,  and  that 
mere  consanguinity  or  blood  relationship  Is  not 
sufficient,  however  close  it  may  be,  without  such 
pecuniary  interest  This  rule  seems  to  have 
originated  in,  or  at  least  to  have  been  largely 
based  upon,  Halford  v.  Kymer,  10  Barn.  &  C. 
724,  In  which  it  was  held  that,  to  render  a 
policy  of  Insurance  upon  the  life  of  another 
valid,  within  the  meaning  of  14  Geo.  III.,  chap. 
48,  |  1,  providing  that  no  insurance  shall  be 
made  on  lives  or  any  other  event  wherein  the 
person  for  whose  benefit  the  policy  shall  be 
made  shall  have  no  interest,  and  that  every 
each  Insurance  shall  be  void,  and  |  8  thereof, 
providing  that  in  all  cases  where  the  insured 
ass  interest  in  such  life  or  event  no  greater  sum 
shall  be  recovered  or  received  from  the  insurers 
than  the  amount  or  value  of  the  interest  of 
the  Insured  in  such  life  or  other  event,  the  party 
for  whose  benefit  it  is  effected  must  have  a  pe- 
cuniary Interest  in  the  life  or  event  insured. 
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and  a  policy  effected  by  a  father  in  his  own 
name  on  the  life  of  his  son  Is  void  for  want  of 
such  pecuniary  interest. 

14  Geo.  III.,  chap.  48,  however,  never  became 
a  part  of  the  jurisprudence  of  the  United  States ; 
but,  notwithstanding  this  fact,  a  number  of 
the  courts  of  the  United  States  have  adopted, 
and  some  have  clung  to,  the  rule  requiring  a  pe- 
cuniary interest  to  support  insurance  upon  the 
life  of  another. 

Under  that  rule  relationship  Is  of  little  im- 
portance in  determining  the  existence  of  an  in- 
surable interest  upon  the  part  of  one  party  in  ■ 
the  life  of  another,  except  as  tending  to  give 
rise  to  circumstances  which  justify  a  well- 
founded  expectation  of  pecuniary  advantage 
from  the  continuance  of  the  life  insured,  or 
risk  of  loss  from  Its  termination.  Guardian 
Mnt.  L.  Ina  Co.  v.  Hogan,  80  111.  85,  22  Am. 
Rep.  180. 

Thus,  the  mere  relation  of  father  and  son,  i 
when  both  parties  are  of  mature  years  and  live  \ 
apart  in  Independent  pecuniary  circumstances, 
and  are  mutually  entirely  Independent  of  each 
other,  and  have  no  business  relations  with  each 
other,  does  not  create  an  insurable  interest  upon 
the  part  of  the  son  In  the  life  of  the  father. 
Ibid.;  Chicago  Guaranty  Fund  Life  Soc.  v. 
Dyon,  79  111.  App.  100 :  Mitchell  v.  Union  L.  Ins. 
Co.  45  Me.  104,  71  Am.  Dec.  629. 

Unless  the  son  had  a  well-founded  or  reason- 
able expectation  of  some  pecuniary  advantage 
to  be  derived  from  the  continuance  of  the  life 
of  the  father.  Chicago  Guaranty  Fund  Life 
Soc.  v.  Dyon,  79  111.  App.  100. 

And  a  daughter  has  not  an  Insurable  Interest 
In  the  life  of  her  mother  which  will  sustain  In- 
surance upon  the  mother's  life  for  the  benefit  of 
the  daughter,  so  as  to  warrant  a  decree  of  spe- 
cific performance  of  an  alleged  agreement  by 
an  Insurance  company  to  Issue  such  a  policy. 
Continental  L.  Ins.  Co.  v.  Volger,  89  Ind.  572, 
46  Am.  Rep.  185 ;  Prudential  Ina  Co.  v.  Hunn, 
21  Ind.  App.  522,  52  N.  B.  772. 

And  a  complaint  in  an  action  for  specific  per- 
formance of  an  agreement  by  an  Insurance  com- 
pany to  Issue  a  paid-up  policy  to  a  daughter 
for  her  own  benefit  upon  the  life  of  her  mother 
falls  within  the  rule  which  requires  complaints 
in  actions  on  Insurance  policies  to  aver  an  in- 
surable interest  In  the  plaintiff  In  the  life  la- 
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22  Am.  Rep.  741,  but  evidently  deciding  the 
point  with  some  reluctance.  His  opinion 
upon  this  subject  is  as  follows:  "The  sec- 
ond question  is,  Had  the  plaintiff  an  insura- 
ble interest  in  the  life  of  his  father?  We 
have  examined  with  much  care  the  authori- 
ties and  text-books  on  this  subject.  We  find 
them  conflicting  to  such  an  extent  as  to  sup- 
port a  judgment  on  this  reserved  point  for 
either  the  plaintiff  or  defendant.  The  su- 
preme court  of  Pennsylvania  in  Reserve 
Mut.  Ins.  Co.  v.  Kane,  81  Pa,  154,  22  Am. 
Rep.  741,  held  an  adult  son  had  an  insura- 
ble interest  in  the  life  of  his  father.  While 
the  Federal  courts  are  not  bound  by  the 
state  courts'  construction  of  a  contract  of 
insurance  {Carpenter  v.  Providence  Wash- 
ington Ins.  Co.  16  Pet.  495,  10  L.  ed.  1044; 
Liverpool  &  O.  W.  Steam  Co.  v.  Phenix  Ins. 
Co.  129  U.  S.  443,  32  L.  ed.  788,  9  Sup.  Ct. 


Rep.  469 ) ,  yet,  in  view  of  the  general  conflict 
of  decisions  on  this  question,  the  fact  thai 
a  state  statute  was  an  element  in  the  con- 
elusion  reached  by  the  supreme  court  of 
Pennsylvania,  and  that  a  decision  holding 
the  son  had  not  an  insurable  interest  might 
unsettle  the  status  of  policies  in  this  state, 
we  are  moved,  sitting  at  circuit,  to  hold,  for 
the  purposes  of  this  case,  the  plaintiff  had 
an  insurable  interest  in  the  life  of  his  father, 
leaving  it  to  the  circuit  court  of  appeals  ia 
settle  the  question." 

The  uncontradicted  evidence  established 
the  facts  that  the  son  was  an  adult,  married, 
and  having  a  home  and  family  of  his  own 
apart  from  his  father;  that  he  was  not  sup- 
ported by,  and  did  not  support*  his  father, 
but  that  each  maintained  himself  by  his  own 
exertions.  There  is  nothing  to  show  that 
the  relation  of  debtor  and  creditor  existed 


sured.  Continental  L.  Ins.  Co.  v.  Volger,  89 
Ind.  572,  46  Am.  Rep.  185. 

So,  the  mere  relationship  of  brother  to 
brother  U  not  such  an  Interest  as  will  support 
a  policy  of  life  Insurance  obtained  by  one  upon 
the  life  of  the  other.  The  Interest  required  to 
make  such  a  contract  valid  must  be  of  a  pe- 
cuniary nature.  Lewis  v.  Phoenix  Mat.  L.  Ins. 
Co.  39  Conn.  104. 

And  a  mother  suing  upon  a  policy  Issued  upon 
the  life  of  her  son  cannot  be  permitted  to  claim 
that  the  complaint  declares  upon  a  policy  is- 
sued to  her  as  his  mother,  and  also  that  It  de- 
clares npon  a  policy  Issued  to  him  upon  his  own 
life.  Prudential  Ins.  Co.  v.  Hunn,  21  Ind.  App. 
525,  52  N.  E.  772. 

So,  In  Helmetag  v.  Miller,  76  Ala.  183,  52  Am. 
Rep.  316,  It  was  said  that  It  has  been  held  In 
some  cases  that  the  Interest  In  the  life  of  an- 
other which  will  support  Insurance  thereon 
must  be  In  some  sense  a  pecuniary  one,  not  pred- 
icated merely  upon  the  fact  of  existing  rela- 
tionship; but  In  other  cases  the  contrary  view 
has  been  intimated,  which  does  not,  however, 
seem  to  be  sustained  by  the  weight  of  authority. 

And  In  Continental  L.  Ins.  Co.  v.  Volger,  89 
Ind.  572,  46  Am.  Rep.  185,  It  was  said  that  an 
Insurable  Interest  In  the  life  of  another  must  be 
a  pecuniary  Interest.  Some  of  the  authorities 
tend  In  tho  direction  that  mere  relationship,  as 
between  parent  and  child,  Is  a  sufficient  founda- 
tion upon  which  to  rest  an  Insurable  Interest; 
but  this  view  Is  not  sustained  by  the  weight  of 
authority. 

But  the  statute  of  14  Geo.  III.,  chap.  48,  pro- 
hibiting wager  policies,  is  a  defense  to  an  Insur- 
ance company  only  if  they  choose  to  avail  them- 
selves of  it  If  they  do  not,  the  question.  Who  is 
entitled  to  the  money?  must  be  determined  as  if 
the  statute  did  not  exist;  and  where  a  father 
effects  Insurance  In  the  name  of,  and  on  the  life 
of,  his  son,  in  which  he  has  no  Insurable  In- 
terest, intending  It  for  his  own  benefit*  and  the 
son  dies  intestate,  and  the  father  takes  out  ad- 
ministration on  his  estate,  and  the  insurance 
company  pays  the  money  assured  by  the  policy 
to  him,  although  as  between  him  and  the  com- 
pany the  policy  Is  Illegal  and  void  under  that 
statute,  yet,  as  between  the  father  and  the  es- 
tate of  the  son,  the  father  Is  entitled  to  retain 
the  money  for  his  own  benefit.  Worthington  v. 
Curtis,  L.  R.  1  Ch.  Div.  419,  45  L.  J.  Ch.  N.  S. 
259,  33  L.  T.  N.  S.  828,  24  Week.  Rep.  228. 

b.  What  pecuniary  interest  is  sufficient. 

The  general  rule  is  that  when  Insurable  In- 
terest arises  or  is  Implied  from  relationship  It 
will  be  deemed  to  exist  when  the  relationship 
54  L.  R.  A. 


Is  such  that  the  Insurer  has  a  legal  claim  upon 
the  insured  for  service  or  support,  or  where, 
from  their  personal  relations  and  the  kindness* 
and  good  feeling  displayed  by  the  Insured  to 
the  assured,  the  latter  has  a  reasonable  right 
to  expect  some  pecuniary  advantage  from  tho 
continuance  of  the  life  of  the  former,  or  to  fear 
loss  from  his  death.  Rombach  v.  Piedmont  & 
A.  L.  Ins.  Co.  35  La.  Ann.  233,  48  Am.  Rep.  239. 

In  the  above  cose  it  was  said  that  the  state- 
ment in  Phoenix  Mut.  L.  Ins.  Co.  v.  Bailey,  IS 
Wall.  616,  20  L.  ed.  501,  which  was  a  case  of 
Insurance  upon  the  life  of  a  husband  for  the 
benefit  of  his  wife,  that  It  is  sufficient  to  show 
that  a  policy  is  not  invalid  as  a  wager  policy  If 
It  appears  that  the  relation  of  consanguinity 
or  affinity  Is  such  as  to  warrant  the  conclusion 
that  the  benficlary  has  an  interest,  whether  pe- 
cuniary or  arising  from  dependence,  or  from 
natural  affection,  In  the  life  of  the  person  as- 
sured,— was  s  mere  dictum  of  Clifford,  J.,  and 
not  in  accord  with  the  decisions  generally. 

Thus,  a  father  is  entitled  to  the  earnings  of 
his  minor  child,  and  may  maintain  an  action  for 
their  recovery*  and  has  a  pecuniary  interest  in 
Its  life  which  the  law  will  protect  and  enforce, 
and  which  will  uphold  a  policy  of  Insurance 
taken  out  upon  such  life  for  his  benefit.  Mitch- 
ell v.  Union  L.  Ins.  Co.  45  Me.  104,  71  Am. 
Dec.  529;  G rattan  v.  National  L.  Ins.  Co.  15 
Hun,  74 ;  O'Rourke  v.  John  Hancock  Mut.  L. 
Ins.  Co.  10  Misc.  405,  31  N.  Y.  Supp.  130. 

And  after  his  majority  the  son,  in  case  of 
indigence  of  his  father,  may  be  compelled  to  aid 
In  his  support  and  maintenance.  Grattan  v. 
National  L.  Ins.  Co.  15  Hun,  74. 

And  this  interest  Is  sufficient  to  take  the  pol- 
icy out  of  the  class  of  wager  contracts,  and 
thus  to  give  it  validity.  O'Rourke  v.  John  Han- 
cock Mut.  L.  Ins.  Co.  10  Misc.  405,  31  N.  Y. 
Supp.  130. 

So,  where  a  father  purchased  a  contingent 
legacy  of  his  son  which  was  bequeathed  to  hln> 
if  he  should  attain  thirty  years  of  age,  and, 
when  the  son  wanted  twenty  months  of  that 
age,  took  out  insurance  upon  his  life  for  two 
years  of  his  life  upon  an  annual  premium  cal- 
culated without  reference  to  the  legacy,  and 
after  the  son  attained  the  age  of  thirty  and  tho 
father  received  the  legacy  the  son  died  before 
the  expiration  of  the  two  years,  It  was  held  to- 
be  a  question  for  the  jury  whether,  by  Insuring 
for  two  years,  when  the  father  had  an  insur- 
able interest  for  twenty  months  only,  a  fraud 
upon  the  statute  prohibiting  wager  policies  was- 
intended.  Luw  v.  London  Indisputable  Life 
Policy  Co.  1  Kay  &  J.  223,  1  Jur.  N.  S.  178,  3 
Eq.  Rep.  338.  24  L.  J.  Ch.  N.  S.  196. 

And  where  in  such  case  the  father  was  told 
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between  them.  It  will  be  observed,  there- 
fore, that  the  precise  question  is — laying 
aside,  for  the  present,  the  effect  of  the  poor 
law  of  Pennsylvania — whether  the  bare  fact 
of  relationship  is  sufficient  to  give  an  adult 
ton  an  insurable  interest  in  his  father's  life. 
Upon  this  point  all  the  decisions,  so  far 
as  we  have  been  able  to  discover,  declare 
that  no  such  interest  exists,  although  dicta 
to  the  opposite  effect  are  no  doubt  to  be 
found,  and  in  our  opinion  this  declaration 
is  not  only  supported  by  the  weight  of  au- 
thority, but  is  also  in  harmony  with  the 
principles  upon  which  the  doctrine  of  insur- 
able interest  rests. 

The  sum  of  the  decisions  and  of  text-book 
discussion  upon  the  subject  of  insurable  in- 
terest may,  we  think,  be  fairly  stated  thus: 
No  person  has  an  insurable  interest  in  the 
life  of  another  unless  he  would  in  reasonable 


probability  suffer  a  pecuniary  loss,  or  fail 
to  make  a  pecuniary  gain,  by  the  other's 
death;  or  (in  some  jurisdictions)  unless,  in 
the  discharge  of  some  undertaking,  he  has 
spent  money,  or  is  about  to  spend  money, 
for  the  other's  support  or  advantage.  The 
extent  of  the  insurable  interest — the 
amount  for  which  a  policy  may  be  taken 
out,  or  for  which  recovery  may  be  had — is 
not  now  under  consideration.  What  is 
often  called  "relationship  insurance"  must 
be  governed  by  this  rule.  It  must  rest  up- 
on the  foundation  of  a  pecuniary  interest, 
although  the  interest  may  be  contingent, 
and  need  not  be  capable  of  exact  estimation  j 
in  dollars  and  cents.  Sentiment  or  affection 
is  not  sufficient  of  itself,  although  it  may 
often  be  influential  in  persuading  a  court  or 
jury  to  reach  the  conclusion  that  a  benefi- 
ciary had  a  reasonable  expectation  of  pe- 


that,  according  to  the  practice  he  must  Insure 
two  years  of  his  son's  life,  which  he  did,  and 
the  whole  case  showed  perfect  bona  fides  on  the 
part  of  the  father,  the  policy  Is  not  void  as  in 
contravention  of  the  statute  against  wager  poli- 
cies, because  the  father  took  an  interest  In  the 
life  of  the  son  only  for  the  whole  twenty 
months;  and  the  sum  to  be  recovered  cannot 
be  cnt  down  by  any  calculation  of  value  made 
tn  the  principle  of  the  Interest  insured  being  re- 
Tersionary  at  the  time  of  applying  for  the  in- 
surance, but  the  whole  sum  may  be  recovered. 
Ibid. 

Nor  does  the  fact  that  a  father  was  put  to 
expense  In  his  son's  education  give  him  such 
Interest  in  his  life  as  would  support  a  policy  of 
Insurance  thereon  In  his  favor.  Worthington 
?.  Curtis,  L.  R.  1  Ch.  Div.  419,  45  L.  J.  Ch.  N. 
8.  259,  33  I*.  T.  N.  S.  828,  24  Week.  Rep.  228. 
And  see  Lira  Insubancb  Cleaning  Co.  v. 
ONiill. 

So,  that  a  father  and  a  son  were  amicable 
and  affectionate,  and  that  the  father  was  pros- 
perous and  the  son  had  remained  at  home  and 
worked  for  his  father  several  years  after  he  be- 
came of  age,  without  compensation,  and  had 
made  valuable  Improvements  after  he  became  of 
age  upon  a  tract  of  land  belonging  to  his  father, 
under  a  promise,  or  well-founded  expectation, 
that  the  father  would  give  him  the  land ;  and 
that  the  father  had  subsequently  disposed  of  it 
and  made  no  compensation  to  the  son, — is  no 
more  than  evidence  tending  to  show  an  insur- 
able Interest  upon  the  part  of  the  son  in  'the 
life  of  the  father,  and  should  not  be  declared 
by  the  court,  in  an  action  upon  an  Insurance 
policy  upon  the  life  of  the  father  in  favor  of  the 
son*  to  constitute  an  Insurable  Interest.  Guard- 
ian Mat.  L.  Ins.  Co.  v.  Hogan,  80  111.  85,  22  Am. 
Kep.  ISO. 

In  determining  whether  a  son  has  an  Insur- 
able interest  In  the  life  of  his  father  which  will 
support  an  Insurance  procured  by  the  son  there- 
on, the  jury,  In  an  action  upon  the  policy  thus 
obtained,  should  take  into  account  the  respect- 
Ire  ages  and  situations  in  life  of  the  father  and 
son,  snd  their  respective  business  and  social 
relations,  and  all  other  facts  bearing  upon  the 
question  of  Insurable  interest  at  the  date  of  the 
application  for  the  Insurance.    Ibid. 

In  Kane  v.  Reserve  Mut.  L.  Ins.  Co.  9  Phlla. 
234,  however,  it  was  held  that  a  son  upon  whom 
his  father's  family  is  liable  to  become  a  charge 
spon  the  death  of  the  father  has  an  Insurable 
interest  in  his  life. 

But  In  Reserve  Mut.  Ins.  Co.  v.  Kane,  81  Pa. 
154,  22  Am.  Rep.  741,  the  judgment  In  the  case 
above  set  forth  was  affirmed,  but  the  affirmance 
was  put  upon  the  ground  that  the  Pennsylvania 


poor  law  of  June  18,  1876,  |  28,  providing  that 
the  father  and  grandfather,  and  the  mother  and 
grandmother,  and  the  children  and  grandchil- 
dren of  every  poor  person  not  able  to  work 
shall,  at  their  own  charge,  being  of  sufficient 
ability,  relieve  and  maintain  such  poor  person, 
makes  maintenance  of  a  father  or  mother  un- 
able to  work  a  legal  liability,  so  that  a  son 
would  have  an  Insurable  interest  in  the  life  of 
his  father.  But  see  Life  Insubancb  Clbamno 
Co.  v.  O'Neill,  which  is  a  Federal  case  originat- 
ing in  Pennsylvania. 

The  poor  law  of  Illinois,  however,  making  a 
son  liable  for  the  maintenance  of  his  mother, 
and  the  mother  liable  for  the  maintenance  of 
the  son,  in  the  event  that  one  is  unable  to  earn 
a  livelihood  and  the  other  is  of  sufficient  ability 
to  provide  such  support,  creates  a  legal  liabil- 
ity In  behalf  of  the  county  or  town,  but  creates 
no  right  of  action  by  the  son  against  the  mother 
or  by  the  mother  against  the  son,  and  does  not 
give  a  son  an  insurable  interest  In  the  life  of 
his  mother  which  will  sustain  a  policy  issued  to 
him,  where  the  mother  was  seventy-six  years  of 
age  when  the  policy  was  Issued,  and  he  sup- 
ported and  maintained  her  till  the  time  of  her 
death,  and  it  does  not  appear  that  he  expected 
any  benefit  from  her  by  way  of  maintenance, 
service,  or  the  like.  People's  Mut.  Ben.  Soc.  v. 
Templeton,  16  Ind.  App.  126,  44  N.  E.  809. 

So,  an  allegation  in  an  lnterplea  in  an  action 
on  an  insurance  policy  showing  only  that  the 
assured  was  the  brother  of  the  Insured  is  insuf- 
ficient to  show  an  insurable  interest  In  the  lat- 
ter's  life.  Masonic  Benev.  Asso.  v.  Bunch,  109 
Mo.  560,  19  S.  W.  25. 

But  one  who,  upon  obtaining  life  insurance 
for  his  own  benefit  upon  the  life  of  a  brother, 
answered  in  the  application  therefor  that  he  had 
an  interest  in  the  life  to  be  insured  to  the  full 
amount  applied  for,  is  estopped,  In  an  action 
against  the  Insurance  company  to  recover  the 
premiums  paid  after  cancellation  of  the  policy, 
from  showing  his  want  of  insurable  interest, 
though  he  was  advised  by  the  agent  that  he  had 
the  right  to  insure  the  life  of  his  brother,  as 
his  ignorance  of  the  law  is  no  excuse.  Lewis 
v.  Phoenix  Mut.  L.  Ins.  Co.  39  Conn.  104. 

Likewise,  as  a  general  rule  a  grandfather  is 
under  no  legal  obligation  to  support  or  provide 
for  a  grandchild,  and  a  grandchild  therefore 
has  no  such  Insurable  interest  in  the  life  of  the 
grandfather  growing  out  of  the  relationship 
alone  as  will  uphold  a  policy  of  insurance  is- 
sued upon  his  life  directly  to  the  grandchild. 
Burton  v.  Connecticut  Mut.  L.  Ins.  Co.  119  Ind. 
209,  21  N.  E.  746. 

And  a  complaint  in  an  action  upon  a  policy 
of  insurance  issued  and  made  payable  directly 
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cuniary  advantage  from  the  continued  life 
of  the  insured.  In  one  relation  only — the 
relation  of  husband  and  wife — is  the  actual 
existence  of  such  a  pecuniary  interest  unim- 
portant; the  reason  being  that  a  real  pe- 
cuniary interest  is  found  in  so  great  a  ma- 
jority of  cases  that  the  courts  conclusively 
presume  it  to  exist  in  every  case,  whatever 
the  fact  may  be,  and  therefore  will  not  in- 
quire into  the  true  state  of  a  few  exception- 
al instances.  This,  we  think,  is  essentially 
what  is  meant  by  the  declaration  of  courts 
and  text-book  writers  that  the  mere  rela- 
tionship of  husband  and  wife  is  sufficient  to 
give  an  insurable  interest.  The  supreme 
court  of  Vermont— alone,  we  think,  among 
judicial  tribunals — seems  disposed  to  hold 
the  presumption  to  be  rebuttable.  In  Cur- 
rier v.  Continental  L,  Ins.  Co.  57  Vt. 
496,   52  Am.  Rep.    134,  it  is  said:     "Ad- 


mitting  that  the  rule  as  to  the  inter- 
est necessary  to  support  a  contract  of 
life  insurance  is  that  the  interest  must 
be  q  pecuniary  one,  we  think  that,  where 
no  facts  are  shown  in  relation  to  the  wife, 
the  presumption  is  that  the  husband  has  an 
insurable  pecuniary  interest  in  her  life.  He 
is  entitled  to  her  services.  There  are  many 
cases  where  she  is  the  real  support  of  her 
husband  and  family,  or,  as  is  sometimes 
said,  she  is  the  'man  of  the  house.'  In  all 
ordinary  cases,  the  husband  has  a  deep  in- 
terest  in  the  continued  life  of  the  wife. 
Cases  may  exist  where  the  husband  has  no 
interest  whatever  in  his  wife's  life.  She 
may  be  a  burden, — a  hopeless  maniac,  or  in- 
valid,— and  such  facts  may  require  the  ap- 
plication of  a  different  rule.  There  are 
none  such  in  this  case,  and  we  only  hold  that 
the  presumption  is  that  the  wife  is  a  help- 


to  a  grandchild,  tutoring  the  life  of  her  grand- 
father, does  not  show  a  cause  of  action,  In  the 
absence  of  an  allegation  that  the  grandchild 
had  an  Insurable  interest  In  the  life  of  her 
grandfather.    Ibid. 

And  a  recital  in  rach  a  complaint  that  the 
insurance  was  procured  by  the  grandfather  be- 
cause he  desired  to  make  provision  for  the 
grandchild  does  not  warrant  the  omission  of  an 
allegation  of  Insurable  Interest,  where  the  pol- 
icy recites  payment  of  the  advance  premium  by 
the  grandchild,  and  her  promise  to  pay  future 
premiums  as  therein  stipulated  as  the  considera- 
tion for  the  execution  of  the  policy.    Ibid. 

But  an  Instruction  In  an  action  upon  an  In- 
surance policy  that  if  a  grandfather  procures  an 
Insurance  upon  his  life  In  favor  of  a  grandson, 
with  whom  he  lives,  the  grandson  will  have 
such  an  insurable  interest  In  the  life  of  the 
grandfather  that  the  policy  will  not  be  Invalid 
In  the  absence  of  fraud,  and  that  the  grandson 
may  maintain  an  action  upon  the  policy.  Is  not 
an  erroneous  proposition  of  law.*  Elkhart  Mut. 
Aid,  Benev.  Jb  Relief  Asso.  v.  Houghton,  108 
Ind.  286,  58  Am.  Rep.  514,  2  N.  B.  768. 

II.  The  rule  that  elcee  relationship  U  •uiJioient. 
a.  Origin,  general  etatement  and  scope. 

In  Warnock  v.  Davis,  104  U.  8.  770,  26  L.  ed. 
026,  the  rule  was  laid  down  that  an  insurable 
Interest  which  will  take  an  Insurance  policy  out 
of  the  class  of  wager  policies  may  be  stated  gen- 
erally to  be  such  an  Interest,  arising  from  the 
relation  of  the  party  obtaining  the  Insurance, 
either  as  creditor  of  or  surety  for  the  assured, 
or  from  ties  of  blood  or  marriage  to  him,  as  will 
Justify  a  reasonable  expectation  of  advantage 
or  benefit  from  a  continuance  of  his  life ;  and 
It  Is  not  necessary  that  the  expectation  of  ad- 
vantage or  benefit  should  be  always  capable  of 
pecuniary  estimation. 

This  rule  was  quoted  and  adopted  In  Connec- 
ticut Mut.  L.  Ins.  Co.  v.  Luchs,  108  U.  S.  408, 
27  L.  ed.  800,  2  Sup.  Ct.  Rep.  040 ;  Ingersoll  v. 
Knights  of  Golden  Rule,  47  Fed.  272 ;  Adams  v. 
Reed  (Ky.)  86  8.  W.  568;  Basye  v.  Adams,  81 
Ky.  868 ;  Oeoffroy  v.  Gilbert,  5  App.  Dlv.  08,  88 
N.  Y.  Bupp.  643,  Affirmed  In  154  N.  Y.  741,  40 
N.  B.  1007 :  Grattan  v.  National  L.  Ins.  Co.  15 
Hun,  74 ;  Trinity  College  v.  Travelers'  Ins.  Co. 
118  N.  C.  244,  22  L.  R.  A.  201,  18  S.  E.  175; 
Keystone  Mut.  Ben.  Asso.  v.  Morris.  115  Pa. 
446,  8  Atl.  638;  Corson's  Appeal,  113  Pa.  446, 
57  Am.  Rep.  470,  6  Atl.  213 ;  Cronin  v.  Vermont, 
L.  Ins.  Co.  20  R.  I.  570,  40  Atl.  407;  Tate  v. 
Commercial  Bldg.  Asso.  07  Va.  74,  45  L.  R.  A. 
243,  83  8.  E.  884 ;  Roller  v.  Moore,  86  Va.  512, 
54  L.  R.  A. 


tub  nom.  Roller  v.  Beam,  6  L.  R.  A.  136,  10  8. 

B.  241. 

And  It  has  been  adopted  and  applied  tn  nu- 
merous other  cases,  and  may  now  be  said  to  be 
a  general,  it  not  the  prevailing,  rule  In  the 
United  States. 

Under  this  rule  it  Is  assumed  that  close  ties 
of  blood  or  affinity,  as  parent,  child,  brother, 
sister,  husband  and  wife,  with  the  natural  af- 
fection and  moral  forces  which  generally 
prompt  one  such  to  serve  and  protect  the  other, 
rendering  it  highly  improbable  that  one  for 
money  would  take  the  life  of  the  other,  afford  a 
surer  guaranty  to  society  against  the  dangers  of 
betting  on  the  duration  of  human  life  than  any 
mere  pecuniary  Interest  In  the  Ufe  insured. 
Crosswell  v.  Connecticut  Indemnity  Asso.  51  8. 

C.  108,  28  8.  B.  200,  dictum. 

And  an  Interest  which  will  support  insurance 
In  favor  of  one  party  upon  the  life  of  another 
may  arise  from  relationship  of  blood,  or  from 
pecuniary  interest.  Hill  lard  v.  Sanford,  4  Ohio 
N.  P.  363. 

And  every  person  has  an  Insurable  Interest  In 
the  life  of  any  person  on  whom  he  depends 
wholly  or  in  part  for  education  or  support. 
Union  Cent.  L.  Ins.  Co.  v.  HUliard,  16  Ohio  C. 
C.  434. 

But  to  constitute  an  Insurable  interest  there 
must  In  all  cases  be  a  reasonable  ground, 
founded  upon  the  relations  of  the  parties  to 
each  other,  either  pecuniary  or  of  blood  or  mar- 
riage, to  expect  some  benefit  or  advantage  from 
the  continuance  of  the  life  of  the  insured. 
Warnock  v.  Davis,  104  U.  8.  770,  26  L.  ed.  026 ; 
Connecticut  Mut.  L.  las.  Co.  v.  Luchs,  108  U.  8. 
408,  27  L.  ed.  *00,  2  Sup.  Ct.  Rep.  040 ;  La  moat 
v.  Grand  Lodge  I.  L.  of  H.  81  Fed.  177 ;  Basye 
v.  Adams,  81  Ky.  368;  United  Brethren  Mut. 
Aid  Soc.  v.  McDonald,  122  Pa.  324,  1  L.  R.  A. 
238,  15  Atl.  430 ;  Keystone  Mut.  Ben.  Asso.  v. 
Norrls,  115  Pa.  446,  8  Atl.  638;  Corson's  Ap- 
peal, 113  Pa.  446,  57  Am.  Rep.  470,  6  Atl.  213 ; 
Brady  v.  Prudential  L.  Ins.  Co.  5  Kulp,  505 : 
Roller  v.  Moore,  86  Va.  512,  tub  nom.  Roller  v. 
Beam,  6  L.  R.  A.  136,  10  8.  B.  241. 

Otherwise  the  contract  It  a  mere  wager  by 
which  the  party  taking  the  policy  Is  directly  in- 
terested In  the  early  death  of  the  Insured.  War- 
nock v.  Davis,  104  U.  8.  770,  26  L.  ed.  026 ;  Con- 
necticut Mut.  L.  Ins.  Co.  v.  Luchs,  108  U.  8. 
408,  27  L.  ed.  800,  2  Sup.  Ct.  Rep.  040 ;  Basye  v. 
Adams,  81  Ky.  368;  United  Brethren  Mut.  Aid 
Soc.  v.  McDonald,  122  Pa.  824,  1  L.  R.  A.  238. 
15  Atl.  430 ;  Keystone  Mut.  Ben.  Asso.  v.  Nor- 
rls, 115  Fa.  446,  8  Atl.  638;  Corson's  Appeal, 
113  Pa.  446,  57  Am.  Rep.  470,  6  Atl.  213 ;  Brady 
v.  Prudential  L.  Ins.  Co.  5  Kulp,  505. 

As  to  the  Pennsylvania  rule,  see  also  Lira 
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meet,  and  the  husband  has  an  interest  of  a 
pecuniary  nature  in  her  living." 

In  all  other  relationships  there  is  do  pre- 
sumption of  interest,  and  no  insurable  in- 
terest exists,  unless  the  reasonable  likeli- 
hood of  pecuniary  loss  or  gain  is  present  in 
actual  fact.  No  doubt,  judicial  language  is 
to  be  found  supporting  the  view  that  the 
mere  relationship  of  parent  and  child  is  suffi- 
cient to  give  an  insurable  interest.  The  dic- 
tum in  XY'arnock  v.  Davis,  104  U.  S.  775, 
26  L.  ed.  924,  is  perhaps  more  often  referred 
to  than  any  other  similar  declaration,  and 
It  may  therefore  be  quoted  as  an  example: 
"It  is  not  easy  to  define  with  precision  what 
will  in  ail  cases  constitute  an  insurable  in- 
terest, so  as  to  take  the  contract  out  of  the 
class  of  wager  policies.  It  may  be  stated 
generally,  however,  to  be  such  an  interest, 
arising  from  the  relations  of  the  party  ob- 


taining the  insurance,  either  as  creditor  of 
or  surety  for  the  assured,  or  from  the  ties 
of  blood  or  marriage  to  him,  as  will  justify 
a  reasonable  expectation  of  advantage  or 
benefit  from  the  continuance  of  his  life.  It 
is  not  necessary  that  the  expectation  of  ad- 
vantage or  benefit  should  be  always  capable 
of  pecuniary  estimation;  for  a  parent  has 
an  insurable  interest  in  the  life  of  his  child, 
and  a  child  in  the  life  of  his  parent,  a  hus- 
band in  the  life  of  his  wife,  and  a  wife  in 
the  life  of  her  husband.  The  natural  affec- 
tion in  cases  of  this  kind  is  considered  as 
more  powerful — as  operating  more  effica- 
ciously— to  protect  the  life  of  the  insured 
than  any  other  consideration.  But  in  all 
cases  there  must  be  a  reasonable  ground, 
founded  upon  the  relations  of  the  parties  to 
each  other,  either  pecuniary  or  of  blood  or 
affinity,  to  expect  some  benefit  or  advantage 


Ixsubanoi   Cubarino   Co.   v.   O'Nbill,   which, 
however,  was  decided  by  a  Federal  court. 

So,  in  Trenton  Mot.  Life  ft  F.  Ins.  Co.  v. 
Johnson,  24  N.  J.  L.  576,  it  was  said  that  the 
Interest  required  to  support  Insurance  in  favor 
of  one  upon  the  life  of  another  need  not  be  such 
as  to  constitute  the  basis  of  any  direct  claim  in 
favor  of  the  assured  upon  the  insured.  It  is 
sufficient  If  an  indirect  advantage  may  result 
to  the  assured  from  the  continuance  of  the  In- 
sured's life,  and  therefore  the  reciprocal  in- 
terest of  husband  and  wife,  parent  and  child, 
aid  brother  and  sister  in  the  lives  of  each  other 
Isj^nfllcient  to  support  the  contract. 

b.  Application  to  interest  of  child  s»  Ufe  of 

parent. 

The  general  rule  in  thlsclassof  cases  Is  that  a 
wife  and  children  have  an  Insurable  Interest  in 
the  life  of  the  husband  and  father.  Central 
Nat.  Bank  v.  Hume,  128  U.  8.  196,  82  L.  ed. 
870,  0  Sup.  Ct.  Rep.  41. 

Thus,  a  son  has  an  insurable  interest  In  the 
life  of  h's  mother,  on  account  of  relationship 
alone,  which  will  sustain  an  assignment  by  the 
beneficiary  to  him  of  a  policy  procured  by  the 
mother  on  her  own  life  for  the  benefit  of  a 
daughter.  Crosswall  v.  Connecticut  Indemnity 
Asso.  51  8.  C.  103,  28  8.  B.  200. 

So,  a  daughter  living  with  her  father,  and 
presumably  dependent  upon  blm  for  support, 
has  an  insurable  Interest  in  his  life.  Geoff roy 
▼.  Gilbert,  5  App.  Div.  98,  88  N.  Y.  Supp.  643, 
Affirmed  in  154  N.  Y.  741,  49  N.  B.  1097. 

And  a  life-insurance  policy  payable  to  a  son 
of  the  Insured  Is  not  a  wager  policy,  where  the 
first  premium  was  paid  by  the  insured  and  the 
others  by  the  son,  who  had  general  charge  of 
the  business  of  the  Insured,  and  forwarded  them 
hi  her  behalf.  Helnleln  v.  Imperial  L.  Ins.  Co. 
101  Mich.  250,  25  L.  R.  A.  627,  59  N.  W.  615. 

And  a  child  has  an  insurable  interest  in  the 
life  of  a  parent  who  is  a  member  of  the  house- 
bold,  at  least  to  the  extent  of  burial  expenses. 
Shaddlnger  v.  Metropolitan  L.  Ins.  Co.  80  Ohio 
L.  J.  337. 

And  a  policy  of  insurance  procured  by  a 
daughter  on  the  life  of  her  father,  without  his 
knowledge,  to  an  amount  not  more  than  suffi- 
cient to  cover  his  funeral  expenses,  she  signing 
bis  name  as  the  applicant  by  the  agent's  direc- 
tion, the  agent  falsely  certifying  to  the  company 
that  he  had  'examined  the  life  to  be  Insured,  is 
not  void,  and  the  company  cannot  be  compelled 
to  pay  back  the  premiums.     Ibid. 

So.  an  insurable  Interest  of  a  son  or  daughter 
la  the  life  of  their  mother  will  be  inferred,  in 
th»  absence  of  anything  tending  to  show  that, 
notwithstanding  such  relationship,  the  transac- 
64  L.  U.  A. 


tion  was  a  mere  cover  for  a  gambling  specula- 
tion in  the  mother's  life.  Crosswell  v.  Connec- 
ticut Indemnity  Asso.  51  8.  C.  103,  28  8.  B.  200. 

In  the  above  case  Continental  L.  Ins.  Co.  v. 
Voider,  89  Ind.  572,  46  Am.  Rep.  185,  Bupra,  I. 
a,  was  distinguished  upon  the  ground  that  that 
was  a  case  in  which  a  daughter  procured  insur- 
ance on  her  mother's  life  for  her  own  benefit, 
while  in  the  case  at  bar  the  policy  was  procured 
by  the  mother  on  her  own  life  for  the  benefit  of 
a  daughter;  and  Guardian  Mut.  L.  Ins.  Co.  v. 
Hogan,  80  111.  85,  22  Am.  Rep.  180,  Bupra,  I.  a, 
was  distinguished  upon  the  ground  that  in  that 
case  the  father  was  infirm,  unable  to  labor,  en- 
gaged In  no  business,  and  about  sixty  years  ot 
age,  and  the  son  who  procured  the  insurance' 
upon  his  life  himself  paid  the  premiums  there- 
for, and  was  forty  years  old,  and  not  dependent 
upon  the  father,  and  lived  at  a  distance  in  an- 
other county  with  his  own  family  on  his  own 
farm,  the  court  saying  that  all  that  can  be  said 
to  have  been  held  in  that  case  Is  that  the  mere 
relationship  of  father  and  son,  where  both  'par- 
ties are  of  mature  years  and  live  apart  In  In- 
dependent pecuniary  circumstances,  and  mutu- 
ally Independent  of  each  other,  and  having  no 
business  relations  with  each  other,  does  not  cre- 
ate an  insurable  Interest  in  the  son  la  the  life 
of  his  father. 

And  where,  under  the  by-laws  of  a  beneficiary 
society,  the  children  of  a  member  have  the  right 
to  be  named  as  beneficiaries,  two  daughters  of 
a  member  who  are  named  in  her  certificate  as 
beneficiaries  have  such  an  insurable  interest  in 
her  life  as  to  entitle  them  to  recover  thereon 
In  case  of  her  death.  Voorheis  v.  People's  Mut 
Ben.  Soc.  91  Mich.  469,  51  N.  W.  1109. 

But  an  illegitimate  child  Is  not  a  child  or 
relative  of  her  father  within  the  meaning  of  a 
statutory  provision  that  children  or  relatives 
may  be  made  beneficiaries  in  certificates  of  mu- 
tual benefit  associations.  Lavigne  v.  Llgue 
Des  Patriotes,  178  Masa  25,  59  N.  B.  674. 

And  no  relation  or  dependency  exists  between 
an  Illegitimate  child  of  a  married  woman  and 
her  putative  father  which  will  entitle  her  to  be- 
come a  beneficiary  in  a  benefit  certificate  Issued 
to  the  father  under  a  statutory  provision  au- 
thorising persons  dependent  upon  a  member  of 
the  association  to  be  made  beneficiaries,  where 
he  merely  boarded  with  her  mother,  paying  his 
board  when  able,  and  was  under  no  legal  obli- 
gation to  support  the  child.    Ibid. 

So,  In  Williams  v.  Washington  L.  Ins.  Co.  31 
Iowa,  541,  a  life  Insurance  policy  upon  the  life 
of  a  woman  in  favor  of  her  daughter  was 
treated  as  a  valid  contract,  but  the  decision 
turned  upon  other  grounds  than  that  of  Insur- 
able Interest. 
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from  the  continuance  of  the  life  of  the  as- 
sured. Otherwise,  the  contract  is  a  mere 
wager,  by  which  the  party  taking  the  policy 
is  directly  interested  in  the  early  death  of 
the  assured.  Such  policies  have  a  tendency 
to  create  a  desire  for  the  event.  They  are, 
therefore,  independently  of  any  statute  on 
the  subject,  condemned,  as  being  against 
public  policy." 

The  comment  upon  this  passage  in  the 
note  to  Morrell  v.  Trenton  Mut.  L.  d  F.  Ins. 
Co.  (Mass.)  57  Am.  Dec,  on  page  96,  seems 
to  us  to  be  sound,  and  we  quote  it  with  ap- 
proval: "If  we  correctly  understand  the 
doctrine  here  laid  down,  it  amounts  simply 
to  this, — that  an  insurable  interest  in  anoth- 
er's life  need  not  be  pecuniary,  in  the  sense 
of  being  susceptible  of  definite  'pecuniary  es- 
timation,' nor  in  the  sense  of  being  founded 
upon  any  mere  pecuniary  relation,  but  that 


it  may  rest  solely  upon  ties  of  blood  or  affini- 
ty, and  yet  that  the  mere  existence  of  such  * 
tie  is  not  of  itself  sufficient  to  constitute  an 
insurable  interest,  but  that  the  tie  must  be 
such  as  to  give  reasonable  ground  for  an  ex- 
pectation of  benefit  or  advantage  from  the 
continuance  of  the  life.  By  'benefit  or  ad- 
vantage/ in  this  connection,  we  understand 
that  it  must  be  a  material  or  physical  'bene- 
fit or  advantage ;'  that  is  to  say,  a  mere  senti- 
mental benefit  arising  from  a  gratification 
of  the  affections  by  the  prolongation  of  the 
life  assured  will  not  suffice.  The  expected 
benefit  must  consist  in  service,  maintenance, 
or  the  like.  This  is  equivalent  to  saying 
that  it  must  be  a  pecuniary  benefit,  as  dis- 
tinguished from  a  mere  sentimental  or  moral 
gratification.  Thus  understood,  the  doe- 
trine  of  these  cases,  which  professedly  reject 
the  test  of  pecuniary  interest,  is  not  substan- 


And  In  Geoffroy  v.  Gilbert,  5  App.  DIv.  08, 
88  N.  Y.  Supp.  643,  Affirmed  in  154  N.  T.  741, 
40  N.  E.  1007,  It  was  said  that  tbe  tendency  of 
the  decisions  In  the  English  courts  was  that  a^ 
minor  child  had  no  Insurable  Interest  in  the  life* 
of  a  father,  and  this  continued  to  be  the  law 
for  many  years ;  but  that  more  recently  the  ten- 
dency of  the  decisions  In  that  respect  has  been 
from  exceeding  strictness  to  considerable  liber- 
ality. 

8o,  In  Lord  ▼.  Dall,  12  Mass.  115,  7  Am.  Dec. 
88,  it  was  said  that  the  right  of  a  child  to  ef- 
fect Insurance  upon  the  life  of  a  father  who  de- 
pended on  some  fund  terminable  by  his  death 
to  support  the  child  would  never  be  questioned. 

And  In  Clemmltt  v.  New  York  L.  Ins.  Co.  76 
Va.  855,  which  was  an  action  upon  an  Insurance 
policy  upon  the  life  of  a  man  Issued  for  the  sole 
benefit  of  his  wife  and  In  case  of  her  death  be- 
fore his  decease  then  to  be  payable  to  her  chil- 
dren, It  was  determined  that  the  beneficiaries 
had  an  Insurable  Interest  in  the  life  of  the  In- 
sured ;  but  this  was  said  not  to  have  been  ques- 
tioned. 

.  And  in  Reserve  Mut.  Ins.  Co.  ▼.  Kane,  81  Pa. 
154,  22  Am.  Rep.  741,  it  was  said,  in  substance, 
that  it  would  be  technical  in  the  extreme  to  say 
that  a  son  has  no  Insurable  interest  in  the  life 
of  his  father.  Poverty  might  overtake  the 
father  In  his  lifetime,  and  thus  both  father  and 
mother  be  cast  upon  the  son,  or.  If  the  father 
should  die  before  the  mother,  the  necessity  of 
supporting  her  might  fall  at  once  upon  the  son ; 
«nd  that  no  Injury  Is  done  to  the  insurance  com- 
pany, as  It  knows,  from  the  very  relationship 
•of  the  parties,  that  the  contract  Is  not  a  mere 
.gambling  adventure,  but  Is  founded  In  the  best 
feelings  of  human  nature. 

See  also  Union  Fraternal  League  v.  Walton, 
100  Ga.  1,  46  L.  R.  A.  424,  84  8.  E.  317 ;  Adams 
v.  Reed  (Ky.)  36  8.  W.  568;  Loomis  v.  Eagle 
Life  ft  Health  Ins.  Co.  6  Gray,  306 ;  Geoffroy  v. 
Gilbert,  5  App.  Dlv.  08,  88  N.  Y.  Supp.  643; 
Hllllard  v.  Sanford,  4  Ohio  N.  P.  863 ;  Roller  v. 
Moore,  86  Va.  512,  sub  nom.  Roller  v.  Beam,  6 
L.  R.  A.  136,  10  S.  E.  241 ;  Bursinger  v.  Bank 
of  Watertown,  67  Wis.  75,  58  Am.  Rep.  848,  30 
N.  W.  280 ;  Warnock  v.  Davis,  104  U.  8.  775,  26 
L.  ed.  025, — infra,  II.  a 

e.  Application  to  interest  of  parent  in  Ufe  of 

child. 

Under  the  doctrine  of  this  class  of  cases  the 
general  rule  Is  that  a  man  has  an  insurable  in- 
terest In  the  lives  of  his  wife  and  children. 
Tucker  v.  Mutual  Ben.  Life  Co.  50  Hun,  54,  4 
N.  Y.  Supp.  505,  Affirmed  In  121  N.  Y.  718,  24 
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N.  E.  1102 ;  Relf  v.  Union  Mut.  L.  Ins.  Co.  (Cln. 
Super.  Ct.)  17  Ins.  Chronicle,  8,  May,  Ins.  3d 
ed.  180,  |  107. 

Whether  he  Is  tn  any  way  dependent  upon 
them  or  not.  Relf  v.  Union  Mut.  L.  Ins.  Co. 
(Cin.  Super.  Ct.)  17  Ins.  Chronicle,  8,  May. 
Ins.  3d  ed.  180,  |  107.  But  see  Lira  Insurance 
Clearing  Co.  v.  O'Nsill,  which  Is  a  Federal 


And  the  fact  that  a  child  Is  In  Infancy  at  tbe 
time  insurance  upon  Its  life  Is  taken  out  by  a 
parent  does  not  affect  the  question  as  to  the 
right  of  the  parent  to  Insure  It,  as  the  parentis 
authorised  to  recover  damages  for  the  loss  %f 
expected  services  of  an  Infant  child  In  an  action 
against  another  for  causing  its  death  through 
negligence.  0*Rourke  v.  John  Hancock  Mut.  L. 
Ins.  Co.  10  Misc.  405,  31  N.  Y.  Supp.  130. 

All  that  Is  required  to  take  the  case  of  aa 
Insurance  by  a  father  on  the  life  of  his  son  out 
of  the  objection  of  being  a  wager  policy  Is  that 
the  father  should  have  some  Interest  In  the  life 
of  the  son,— that  his  temporal  affairs,  his  Just 
hopes  and  well-grounded  expectations  of  sup- 
port, of  patronage  or  advantage  In  life,  will  be 
impaired.  Loomis  ▼.  Eagle  Life  ft  Health  In*. 
Co.  6  Gray,  806. 

And  a  father  who  supported,  maintained,  and 
educated  a  son  under  twenty-one  years  of  age 
and  not  emancipated,  who,  upon  the  son's  go- 
ing to  a  different  state  and  engaging  in  a  busi- 
ness enterprise,  emancipated  him,  and  made  ad- 
vances to  him,  has  a  direct  pecuniary  Interest 
In  his  life  which  will  sustain  a  policy  of  In- 
surance thereon  In  his  favor.     Ibid. 

And  the  nearness  or  remoteness  of  the  major- 
ity of  a  son  upon  whose  life  a  father  obtained 
Insurance  upon  emancipating  him  and  making 
advances  to  him  does  not  affect  the  father's  In- 
surable Interest  in  his  life.    Ibid. 

In  the  above  case  It  was  said  by  the  court 
that  It  believed  that  the  principle  laid  down  In 
Halford  v.  Kymer,  10  Barn,  ft  C.  724,  supra,  II. 
a,  that  a  man  has  no  such  Interest  In  the  life 
of  his  wife  and  children,  merely  In  the  character 
of  husband  or  parent,  as  to  sustain  an  Insurance 
thereon  In  his  favor,  Is  not  law,  and  that  It 
arose  partly  from  a  misconstruction  of  the  stat- 
ute of  14  Geo.  III.  chap.  48,  prohibiting  wager 
policies,  which  statute  has  never  been  in  force 
In  this  country. 

8o,  a  father  has  such  an  insurable  interest  hi 
the  life  of  his  son  as  will  warrant  an  assign- 
ment by  the  son  of  Insurance  policies  on  his 
own  life  as  security  for  debts  due  from  the 
father  to  a  third  party,  as  the  assignment  would 
be  for  the  benefit  of  the  father,  as  well  as  of  the 
third  party.  Bursinger  v.  Bank  of  Watertown* 
67  Wis.  75,  58  Am.  Rep.  848,  80  N.  W.  200. 
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ttally  different  from  that  held  in  other  cases. 
If  it  were  true  that  the  reasonable  expecta- 
tion of  advantage  from  the  continuance  of 
another's  life,  required  to  constitute  an  in- 
surable interest  in  that  life,  had  reference 
in  any  case  solely  to  the  satisfaction  of  an 
affectionate  desire  for  the  prolongation  of 
the  life,  ought  not  the  insurers  to  be  per- 
mitted to  show  in  defense  that  there  was  in 
fact  no  affection  between  the  parties?  And, 
on  the  other  hand,  ought  not  an  insurable 
interest  to  be  held  to  exist  wherever  there 
is  affection,  though  there  was  no  other  rela- 
tion? Yet  we  venture  to  say,  on  the  one 
hand,  that  the  right  of  a  husband  to  insure 
his  wife's  life  would  not  be  denied  even  if 
it  should  be  distinctly  proved  that  he  had 
never  had  the  slightest  affection  for  her, 
and  uniformly  treated  her  as  a  mere  house- 
hold drudge;  and,  on  the  other  hand,  that, 


where  there  was  no  tie  giving  a  reasonable 
ground  to  expect  service  or  support,  a 
friendship  as  warm  and  abiding  as  that  be- 
tween Damon  and  Pythias  would  not  fur- 
nish an  insurable  interest  in  behalf  of  one 
in  the  life  of  the  other.  For  a  further  dis- 
cussion of  this  point,  see  the  note  to  Lord 
v.  Ball  (Mass.)  7  Am.  Dec.  42." 

We  think  it  cannot  be  doubted  that  the 
tendency  of  the  recent  decisions  is  to  insist 
upon  an  actual  or  presumed  pecuniary  in- 
terest in  every  case  (although  such  interest 
may  no  doubt  be  contingent,  and  to  some  ex- 
tent undefined  )„  and  to  give  relationship  its 
proper  place  by  regarding  it  merely  as  an 
important  factor  in  the  inquiry,  whether 
such  an  interest  does  in  reality  exist.  If, 
then,  the  test  of  pecuniary  interest  is  to  be 
applied  to  the  facts  of  the  present  case,  it 
Is  clear  that  the  son  had  no  insurable  in- 


And  Insurance  effected  by  a  son  on  his  own 
life  for  the  benefit  of  his  father  Is  valid.  Tucker 
v.  Mutual  Ben.  Life  Co.  00  Hon,  64,  4  N.  Y. 
flupp.  605,  Affirmed  In  121  N.  Y.  718,  24  N.  B. 
1102. 

And  where  an  Insurance  policy  Is  taken  out 
ty  the  Insured  and  made  payable  to  his  execu- 
tor or  administrator  for  the  use  of  his  father, 
upon  his  death  his  executor  Is  a  trustee  of  an 
express  trust  to  hold  the  money  realised  upon 
the  Insurance  for  the  father,  and  In  that  capac- 
ity he  Is  entitled  to  recover  the  money.  Grat- 
tsn  v.  National  L.  Ins.  Co.  15  Hun,  74. 

So,  while  Insurance  by  a  mother  upon  the  lite 
of  her  child  might  be  Invalid  at  common  law,  by 
reason  of  the  exclusive  right  of  the  father  to 
the  benefit  of  the  child's  services.  It  would  not 
be  so  under  N.  Y.  Laws  1803,  chap.  175,  cloth- 
lag  a  mother  with  powers,  rights,  and  duties 
with  regard  to  her  children  equal  to  those  of 
her  hnsoand,  as  that  statute  extends  to  her  the 
benefit  to  be  derived  from  the  child's  services. 
O'Kourke  v.  John  Hancock  Mut  L.  Ins.  Co.  10 
Misc.  405,  81  N.  Y.  Supp.  130. 

And  a  policy  of  Insurance  Issued  In  Ontario  by 
a  New  York  Insurance  company  upon  a  child's 
life  upon  the  application  of  Its  mother,  In  which 
the  mother  Is  named  as  a  beneficiary,  is  not  In- 
valid as  a  wager  policy,  whether  the  validity  Is 
determined  by  the  law  of  New  York  or  that  of 
Ontario,  as,  If  the  Ontario  law  governs,  the  In- 
surance on  the  life  of  the  child  by  the  mother 
Is  legalised  by  55  Vict.  chap.  80,  |  35,  subsec. 
40,  and  if  the  New  York  law  governs  the  rule 
there  is  that  the  parent  has  an  Insurable  Inter- 
est In  the  life  of  the  child.  Wakeman  v.  Metro- 
politan L.  Ins.  Co.  80  Ont.  Rep.  705. 

And  while  N.  Y.  Laws  1892,  chap.  690,  |  55, 
providing  that  no  policy  or  agreement  for  In- 
surance shall  be  issued  upon  the  life  or  health 
of  another  except  upon  the  application  of  the 
person  Insured;  but  that  a  person  liable  for  the 
support  of  a  child  of  a  designated  age  may  take 
a  yearly  renewable  term  policy  of  insurance 
thereon,  the  amount  payable  under  which  shall 
aot  exceed  specified  sums,  Is  to  be  construed 
strictly  as  an  act  in  derogation  of  the  common 
law,  which  construction  would  preclude  the  giv- 
ing of  effect  to  a  supposed  Intention  of  the  leg- 
islature not  actually  expressed,  so  that  a  policy 
taken  upon  the  life  of  a  child  by  virtue  of  its 
provisions  cannot  exceed  the  specified  sum.  It 
does  not  restrict  the  parent  or  person  liable  for 
the  support  of  the  child  to  one  such  contract  of 
Insurance,  the  limit  being  upon  the  entire 
amount  to  be  obtained.  O'Bourke  v.  John  Han- 
cock Mut.  L.  Ins.  Co.  10  Misc.  405,  31  N.  Y. 
8opp.  180. 

So,  In  Adams  v.  Reed  (Ky.)  86  S.  W.  568,  it 
54L.R.A. 


wss  said  that  between  husband  and  wife  and 
parent  and  child  an  insurable  Interest  has  uni- 
versally been  held  to  exist. 

And  the  same  rule  was  adopted  In  Union  Fra- 
ternal League  v.  Walton,  109  Ga.  1,  46  L.  B.  A. 
424,  84  8.  E.  817. 

And  In  Warnock  v.  Davis,  104  U.  8.  775,  26 
L.  ed.  924,  It  was  said  that  a  parent  has  an  In- 
surable interest  In  the  life  of  his  child,  and  the 
child  In  the  life  of  his  parent,  and  that  the  nat- 
ural affection  In  cases  of  this  kind  Is  consid- 
ered as  more  powerful,  and  as  operating  more 
efficaciously,  to  protect  the  life  of  the  Insured, 
than  any  other  consideration. 

And  this  rule  was  stated  and  acted  upon  In 
Geoffroy  v.  Gilbert,  5  App.  Div.  98,  88  N.  Y. 
Supp.  648,  Affirmed  In  154  N.  Y.  741,  49  N.  B. 
1097 ;  Hllliard  v.  Sanford,  4  Ohio  N.  P.  868 ; 
Roller  v.  Moore,  86  Va.  512,  tub  nom.  Roller  v. 
Beam,  6  L.  R.  A.  136,  10  8.  B.  241 ;  Bur  singer 
v.  Bank  of  Watertown,  67  Wis.  75,  58  Am.  Rep. 
848,  80  N.  W.  290. 

And  in  Loomls  v.  Eagle  Life  Jb  Health  Ins. 
Co.  6  Gray,  896,  It  was  said  by  the  court  that 
it  could  not  doubt  that  a  parent  has  an  interest 
In  the  life  of  a  child,  and,  vioe  vena,  a  child 
in  the  life  of  a  parent,  not  merely  on  the  ground 
of  a  provision  of  law  that  parents  and  grand- 
parents, children  and  grandchildren,  are  bound 
to  support  their  lineal  kindred  when  they  may 
stand  in  need  of  relief,  but  on  considerations  of 
strong  morals,  and  the  force  of  natural  affection 
between  near  kindred,  operating  often  more  ef- 
ficaciously than  those  of  positive  law. 

So,  In  Valley  Mut.  Life  Asso.  v.  Teewalt,  79 
Va.  421,  It  was  said  to  be  well  settled  that  a 
father  has  sn  Insurable  Interest  In  the  life  of 
his  child,  whether  a  minor  or  of  full  age,  and 
the  child  In  the  lite  of  his  father. 

And  In  Connecticut  Mut.  L.  Ins.  Co.  v.  Schaef- 
er,  94  U.  8.  457,  24  L.  ed.  251,  it  was  said  to  be 
well  settled  that  a  man  has  an  Insurable  inter- 
est In  the  lives  of  his  wife  end  children,  and 
that  the  essential  thing  is  that  the  policy  shall 
be  obtained  in  good  faith,  and  not  for  the  pur- 
pose of  speculating  upon  the  hazard  of  a  life  in 
which  the  assured  has  no  Interest ;  but  the  case 
was  one  of  the  validity  of  an  assignment  of  a 
policy. 

d.  Application  to  interest  in  live*  of  brother*  or 

9i$ter: 

Under  this  rule  It  has  been  held  broadly  and 
generally  that  a  brother  has  an  insurable  Inter- 
est in  the  life  of  his  sister.  Equitable  L.  Ins. 
Co.  v.  Hazlewood,  75  Tex.  338,  7  L.  R.  A.  217, 
12  8.  W.  621. 

And  a  policy  of  Insurance  upon  a  man's  life. 
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tereat  in  his  father's  life.  Again,  laying 
aside  the  effect  of  the  poor  law  of  Pennsyl- 
vania, it  is  plain  that  the  son  would  lose 
nothing  by  his  father's  death,  and  would 
gain  nothing  by  his  father's  continuance  in 
life.  His  father  did  not  support  him,  and  he 
himself  had  not  spent,  nor  was  he  about  to 
spend,  any  money  in  his  father's  behalf  or 
support.  Upon  principle,  therefore,  we 
think  that  the  policy  cannot  be  supported. 

If  we  turn  to  the  decided  cases,  the  weight 
of  authority  leads  to  the  same  conclusion. 
We  have  not  been  referred  to  any  case  in 
which  it  is  held  that  the  mere  fact  of  rela- 
tionship between  a  father  and  his  adult  son 
is  sufficient.  As  already  stated,  dicta  to 
this  effect  are  certainly  to  be  found,  nota- 
bly in  Loomie  v.  Eagle  Life  <£  H.  Ins.  Co.  6 
Gray,  306;  Warnock  v.  Davis,  104  U.  S. 
775,  26  L.  ed.  024;  and  CorsoWe  Appeal,  113 


Pa.  446,  57  Am.  Rep.  470,  6  Atl.  213.  But,, 
while  these  expressions  of  opinion  are  enti- 
tled to  much  respect  because  of  the  source* 
from  which  they  come,  it  is  also  true  that 
the  point  was  not  presented  for  decision  in 
these  cases,  and  was  therefore,  presumably, 
neither  argued  nor  specially  considered. 
For  this  reason,  we  cannot  rive  to  such  ex- 
pressions the  same  weight  that  is  properly 
riven  to  a  decision  upon  the  very  question. 
The  following  cases  deal  with  the  insurable 
interest  growing  out  of  the  relation  of  pa- 
rent ana  child.  Other  citations  may  b» 
found  in  the  note  to  57  Am.  Dec.  06,  and 
in  May,  Ins.  4th  ed.  81  104-107.  In  Bli- 
nois,  the  case  of  Guardian  Mut.  L.  7ns.  Co. 
v.  Hopan,  80  111.  35,  22  Am.  Rep.  180,  de- 
cides that  the  mere  relation  of  father  and 
son  does  not  give  to  the  son  an  insurable  in- 
tereat  in  the  life  of  the  father,  the  court 


with  a  stipulation  and  agreement  that  the 
money  should  be  paid  to  his  sister,  Is  sustain- 
able at  law  on  account  of  the  nearness  of  re- 
lationship between  the  parties,— especially 
where  the  sister  at  the  time  the  Insurance  was 
effected  was  one  of  the  brother's  next  of  kin, 
prospectively  Interested  In  his  estate  as  a  dis- 
tributee. Mtnti  L.  Ina  Co.  v.  France,  04  U. 
8.  661,  24  L.  ed.  287. 

And  a  young  woman  without  property,  who 
was  and  had  been  for  several  years  supported 
by  and  educated  at  the  expense  of  her  brother, 
who  stood  toward  her  to  loco  parentie,  was  held 
to  have  an  Insurable  Interest  in  his  life.  Lord 
v.  Dall,  12  Mass.  115,  7  Am.  Dec.  88. 

In  the  above  case  It  was  said  that  with  re- 
spect to  a  child  for  whose  benefit  a  policy  may 
be  effected  on  the  life  of  Its  parent  the  interest, 
except  the  Insurable  one  which  may  result  from 
the  legal  obligation  of  the  parent  to  save  the 
child  from  public  charity,  Is  as  precarious  as 
that  of  a  sister  In  the  life  of  an  affectionate 
brother  who  provides  for  her. 

So,  a  brother  whose  sister  had  lived  with  him, 
and  who  had  at  times  paid  her  something  and 
given  her  money,  but  no  account  was  kept  be- 
tween them,  has  an  Insurable  Interest  In  her 
life  which  will  support  a  policy  taken  out  by 
him  thereon.  Keystone  Mutual  Asso.  v.  Beav- 
erson,  16  W.  N.  C.  188. 

And  a  sister  with  whom  a  brother  had  mads 
his  home  for  many  years  prior  to  the  Issuance 
of  an  Insurance  policy  on  his  life  In  her  favor, 
and  to  whom  he  paid  no  board,  and  who  nursed 
him   In  sickness  and  took  care  of  him  as  a 
brother,  )ias  an  insurable  Interest   In   his  life 
at  common  law.     Hosmer  v.  Welch,  107  Mich. 
474,  67  N.  W.  504. 
.        And  a  sister  whose  brother  Is  Indebted  to  her 
i    Ina  large  sum  of  money  has  an  insurable  Inter- 
;   est  in  his  life,  and  a  policy  thereon  for  her  bene- 
'   fit  Is  not  within  the  prohibition  of  the  statute 
against  wager  policies,     Goodwin  v.  Massachu- 
setts Mut.  L.  Ins.  Co.  78  N.  Y.  480. 

And  a  policy  of  Insurance  obtained  by  the  In- 
sured, who  directs  that  a  part  of  the  proceeds 
is  to  be  paid  to  his  brother,  is  not  a  wager  pol- 
icy ;  and  the  fact  that  the  brother  paid  the  pre- 
miums does  not  Invalidate  It,  as  a  man  may 
take  out  a  policy  of  Insurance  upon  his  life  for 
the  benefit  of  his  brother,  and  It  is  Immaterial 
what  arrangement  Is  made  between  them  for 
the  payment  of  the  premiums.  Fidelity  Mut. 
Life  Asso.  v.  Jeffords,  53  L.  B.  A.  198,  46  C.  C. 
A.  877,  107  Fed.  402. 

Bo,  Mo.  Rev.  Stat.  1889,  |  5858,  gives  a  sister 
an    Insurable    Interest    In    her    brother's    life. 
Sternberg  v.   Levy,  159  Mo.  617,  58  L  B.  A. 
438,  60  S.  W.  1114. 
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And  that  act  contains  no  restrictions  similar 
to  those  of  I  5851  thereof,  as  to  the  amount 
which  a  husband  or  wife  may  pay  In  premium* 
out  of  her  husband's  money  upon  insurance 
upon  his  life  for  her  benefit;  and  therefore  It 
Is  not  a  fraud  for  a  brother,  who  Is  the  head  of 
a  family  composed  of  himself,  his  sister,  and 
her  children,  to  apply  his  wages,  or  his  exempt 
property,  to  the  procuring  of  Insurance  for  her 
benefit.    Ibid. 

So,  under  Mich.  Stat.  1887,  |  896045,  pro- 
viding that  no  policy  of  Insurance  shall  Issue 
upon  a  life  In  which  the  beneficiary  named  baa 
not  an  Insurable  Interest,  and  under  a  later 
clause  of  the  same  section  providing  that,  while 
any  certificate  or  policy  Issued  in  violation  of 
the  above  section  shall  be  void  as  to  the  bene- 
ficiary therein  named,  yet  the  amount  thereof 
shall,  in  case  of  death,  be  payablo  to  the  heir* 
of  the  member,  where  a  policy  la  Issued  to  a 
member  of  a  beneficiary  society  made  payable  to 
his  wife,  heirs,  administrators  or  assigns,  the 
policy  is  payable,  upon  his  death  after  that  of 
his  wife  and  two  children,  to  his  heirs  at  law, 
consisting  in  this  case  of  brothers,  sisters,  and 
children  of  a  deceased  brother,  though  they 
have  no  Insurable  Interest  In  his  life.  Silver* 
v.  Michigan  Mut.  Ben.  Asso.  94  Mich.  89,  58 
N.  W.  935. 

a  Application  to  interest  to  Moss  of  other  rela- 
tive: 

The  rule  has  been  laid  down  generally  that  a 
granddaughter  has  sn  Insurable  Interest  In  the 
life  of  her  grandfather.  Breese  v.  Metropolitan 
L.  Ins.  Co.  37  App.  Div.  152.  55  N.  Y.  Supp.  776. 

And  policies  of  Insurance  taken  out  by  a 
woman  in  her  own  name,  and  afterwards  deliv- 
ered to  a  daughter-in-law  with  directions  to  pay 
the  premiums  on  them  and  to  pay  the  funeral 
expenses  of  the  insured  from  their  proceeds,  so  A 
that  what  was  left  should  go  to  her  granddaugh- 
ter, are  not  Invalid  as  wager  policies.  Burke  v. 
Prudential  Ins.  Co.  155  Pa.  295,  26  Atl.  445. 

So,  in  Hilllard  v.  San  ford,  4  Ohio  N.  P.  263. 
decided  in  the  Licking  common  pleas  court  in* 
1897,  it  was  held  that  a  grandfather  has  an  In- 
surable Interest  In  the  life  of  a  grandson  so  as 
to  relieve  the  contract  of  Insurance  from  the 
charge  of  being  a  wagering  contract,  since  the 
relationship  Is  a  good  consideration  for,  and 
will  support,  a  deed  or  a  gift  or  a  grant :  and 
that  the  Ohio  statute  against  wagering  or  bet- 
ting and  gambling  applies  only  to  games  and 
such  things,  and  does  not  apply  to  a  contract 
of  Insurance  procured  by  a  grandfather  upon 
the  life  of  his  grandson. 

But  in  Union  C.  L.  Ina  Co.  v.  Hilllard,  16  Ohio 
C.  C.  434,  it  was  said  that  Connecticut  Mut.  L. 
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•aying  that  the  son  must  also  have  a  well- 
founded  or  risible  expectation  of  some  pe- 
cuniary advantage  to  be  derived  from  the 
continuance  of  his  father's  life;  and  the  re- 
cent cose  of  Chicago  Guaranty  Fund  Life 
Soc,  t.  Dyon,  79  111.  App.  100,  repeats  the 
ruling,  that  the  mere  relationship  of  father 
and  adult  son  is  not  sufficient  to  give  the 
son  an  insurable  interest  in  the  father's 
life.  The  point  decided  in  Mitchell  v.  Un- 
ion L.  Ins.  Co.  45  Me,  105,  71  Am.  Dee. 
529,  was  that  a  father  has  an  insurable  in- 
terest in  the  life  of  his  minor  son,  but  the 
court  added  the  dictum — which  may  be  cit- 
ed in  connection  with  opposing  expressions 
of  opinion — that  "a  father,  as  such,  has  no 
insurable  interest,  resulting  merely  from 
that  relation,  in  the  life  of  a  child  of  full 
age."  The  supreme  court  of  Indiana  in 
Continental  L.  Ins.  Co.  ▼.  Volger,  89  Ind. 


572,  46  Am.  Rep.  185,  held  that  a  daughter 
has  no  insurable  interest  in  the  life  of  her 
mother,  saying  that  the  insurable  interest 
in  the  life  of  another  must  be  a  pecuniary 
interest,  and  adding:  "Some  of  the  au- 
thorities tend  in  the  direction  that  near  re- 
lationship, as  between  parent  and  child,  is  a 
sufficient  foundation  upon  which  to  rest  an 
insurable  interest,  but  this  view  is  not  sus- 
tained by  the  weight  of  authority."  Wake- 
man  v.  Metropolitan  L.  Ins.  Co.  30  Ont.  Rep. 
705,  decided  that  a  parent  has  a  valid  in- 
surable interest  in  the  life  of  a  minor  child. 
Charter  Oak  L.  Ins.  Co.  r.  Brant,  47  Mo. 
419,  4  Am.  Rep.  328,  which  was  an  action 
on  a  policy  in  favor  of  a  wife  upon  the  death 
of  her  husband,  contains  a  dictum  that  "at 
common  law  the  insurable  interest  in  the 
life  of  another  person  must  be  a  direct  and 
definite  pecuniary  interest,  and  a  person  has 


Ins.  Co.  ▼.  Schaefer,  94  T7.  8.  457,  24  L.  ed.  251, 
and  JKtna  L.  Ina  Co.  v.  France,  94  U.  8.  561,  27 
L.  ed.  287,  do  not  go  to  the  extent  of  holding 
that  a  grandfather  has  an  insurable  Interest  in 
the  life  of  his  grandson  ;  and  that  no  such  ques- 
tion was  before  the  court  in  either  case. 

And  in  Union  Cent.  L.  Ina  Co.  v.  Hill  lard,  16 
Ohio  C.  C.  484,  which  probably  grew  oat  of  the 
same  facta  as  Hllllard  v.  Sanford,  4  Ohio  N.  P. 
868,  supra,  which  was  decided  about  a  year  later 
by  the  Licking  county  circuit  court,  it  was  said 
by  the  court  that  nowhere  did  It  find  it  even 
suggested  that  a  grandfather  had  an  insurable 
Interest  in  the  life  of  a  grandson,  but  that  there 
might  be  some  statutory  provision  applying  to 
the  ease  by  which  grandchildren  and  grandpar- 
ents are  bound  to  care  for  and  support  each 
ether.  But  the  case  turned  upon  the  question 
of  usury  In  a  loan  which  the  insurance  policy  In 
question  was  taken  out  to  secure. 

So,  the  mere  relation  of  uncle  and  nephew 
ioes  not  constitute  an  Insurable  interest  which 
will  enable  either  to  insure  the  life  of  the  other, 
in  the  absence  of  any  pecuniary  interest.  Sin- 
gleton ▼.  St.  Louis  Mut.  Ins.  CO.  66  Mo.  63,  27 
Am.  Rep.  821. 

And  a  uephew  has  not  an  Insurable  Interest 
hi  the  life  of  his  aunt  by  force  of  the  mere  re* 
lationshlp  existing  between  them.  Corson's  Ap- 
peal, 113  Pa.  446,  57  Am.  Rep.  479,  6  Atl.  218. 

And  a  policy  of  Insurance  obtained  by  an 
uncle  upon  the  life  of  his  nephew,  with  whom 
he  lives  and  whom  he  supports  upon  a  farm 
owned  by  his  sister,  the  uncle  paying  the  pre- 
miums and  the  policy  being  payable  to  him,  is 
Invalid  for  want  of  an  Insurable  interest  Pru- 
dential Ins.  Co.  v.  Jenkins,  15  Ind.  App.  297,  48 
N.  E.  1056. 

And  the  burden  rests  with  an  uncle  who  took 
out  Insurance  upon  the  life  of  his  nephew  to 
show,  in  an  action  on  the  Insurance  policy,  some 
pecuniary  Interest  to  support  the  policy  besides 
the  mere  Interest  arising  from  relationship. 
8IngIeton  v.  St.  Louis  Mut  Ins.  Co.  66  Mo.  68, 
27  Am.  Rep.  821. 

But  an  aunt  whose  niece  lives  with  her  and 
has  done  so  from  early  childhood  at  different 
times  amounting  to  years,  their  relations  being 
those  of  motner  and  daughter,  the  aunt  support- 
ing the  niece,  has  an  insurable  Interest  In  the 
life  of  the  niece,  In  view  of  the  moral  obligation 
from  which  she  hss  the  right  to  expect  care  and 
kindness  from  the  niece  in  case  of  need.  Cronln 
v.  Vermont  L.  Ins.  Co.  20  R.  I.  570,  40  Atl.  497. 

So,  that  a  person  obtaining  insurance  upon 
the  life  of  another  for  her  benefit  was  the  niece 
of  the  Insured,  and  that  the  uncle  had  raised 
her  and  been  a  father  to  her  all  her  life,  and 
mat  she  had  lived  with  him  until  her  marriage, 
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and  that  she  had  always  helped  support  the 
uncle,  are  sufficient  evidence  of  insurable  inter- 
est in  his  life  to  warrant  the  submission,  in  an 
action  upon  the  Insurance  policy  of  that  ques- 
tion to  the  Jury.  McGraw  v.  Metropolitan  L. 
Ins.  Co.  5  Pa.  Super.  Ct.  488. 

In  Mowry  v.  Home  L.  Ins.  CO.  9  R.  I.  858, 
however,  which  was  an  action  by  a  nephew  to 
recover  tho  amount  of  a  policy  of  Insurance  ef- 
fected by  him  upon  the  life  of  his  uncle,  It  wss 
In  effect  determined  that  some  Interest  on  the 
part  of  the  nephew  In  the  life  of  the  uncle  other 
than  that  growing  out  of  the  mere  relationship 
was  necessary  to  sustain  the  policy ;  and  it  was 
held  that  the  burden  of  proof  rests  with  the  in- 
surance company  to  show  that  statements  made 
by  the  nephew  In  his  application  as  to  his  In- 
terest In  his  uncle's  life  were  untrue. 

So,  the  relationship  of  cousins  between  the 
Insured  and  assured  does  not  give  the  assured 
such  an  Insurable  Interest  In  the  life  of  the  in- 
sured as  will  take  the  policy  out  of  the  wager 
class.  Brady  r.  Prudential  L.  Ins.  Co.  5  Kulp, 
505. 

Likewise,  Union  Fraternal  League  v.  Walton, 
109  Ga.  1,  46  L.  R.  A.  424,  84  S.  B.  317,  lnfer- 
entlally  determined  that  one  cousin  has  not  an 
Insurable  interest  in  the  life  of  another ;  but  it 
was  said  that  the  true  rule  which  should  at- 
tain in  such  cases  Is  that  where  one  obtains  a 
contract  of  insurance  on  his  own  life,  and  keeps 
up  the  same  out  of  his  own  means,  and  directs 
the  amount  of  the  policy  to  be  paid  at  his  death 
to  another,  whom,  from  love,  friendship,  or  any 
other  reason,  he  desires  to  benefit,  the  named 
beneficiary  Is  entitled  to  recover  on  such  con- 
tract notwithstanding  it  may  not  be  shown 
that  h«  or  she  has  any  other  insurable  Interest 
in  tho  life  of  the  deceased  than  exists  In  good 
will,  and  emanates  from  his  expressed  wish  to 
benefit 

III.  Content  of  the  Insured. 

As  In  case  of  Insurance  by  a  wife  of  the  life 
of  her  husband,  consent  of  the  assured  would 
seem  to  be  necessary  to  the  validity  of  Insur- 
ance by  one  relative  upon  the  life  of  another, 
whatever  the  degree  of  relationship,  and 
whether  an  insurable  Interest  existed  or  not. 

Thus,  a  life-insurance  policy  issued  to  a  son 
upon  the  life  of  his  father  is  Invalid  where  the 
father  did  not  give  his  consent  that  the  son 
should  be  made  the  beneficiary.  Chicago  Guar- 
anty Fund  Life  Soc.  v.  Dyon,  79  III.  App.  100. 

And  Insurance  policies  Issued  upon  the  life  of 
a  father  to  his  daughter,  without  previous 
knowledge  or  consent  upon  his  part  and  with- 
out a  medical  examination,  are  invalid,  and  the 
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not  such  an  interest  in  the  life  of  his  wife 
or  child  merely  in  the  character  of  husband 
or  parent."  In  Valley  Mut.  Life  Aaao.  v. 
Teewalt,  79  Va.  423,  decided  in  1884,  it 
does  not  appear  whether  the  son  was  a 
minor  or  an  adult,  nor  whether  the  son  had 
taken  out  the  policy  on  his  father's  life, 
or  was  merely  the  beneficiary  in  a  policy 
taken  out  and  maintained  by  the  father  him- 
self. But,  assuming  the  facts  to  have  been 
as  they  are  in  the  case  now  being  consid- 
ered, we  cannot  agree  with  the  assertion  of 
the  supreme  court  of  appeals  of  Virginia 
that  "it  is  now  well  settled  that  a  father  has 
an  insurable  interest  in  the  life  of  his  child, 
whether  a  minor  or  of  full  age,  and  the  child 
in  the  life  of  his  father."  Two  cases  are 
cited  in  support  of  this  assertion,  the  first 
being  Warnock  v.  Davis,  104  U.  S.  775,  26 
L.  ea.  024,  in  which  the  validity  of  an  as- 
signment of  a  .life  policy,  made  to  a  person 
having  no  insurable  interest,  was  the  point 
at  issue, — the  declaration  concerning  the  in- 
terest between  parent  and  child  being  mere- 
ly a  dictum, — and  the  second  case  being 
Connecticut  Mut.  L.  Ins.  Co.  v.  Lucks,  108 
U.  S.  408.  27  L.  ed.  800,  2  Sup.  Ct.  Rep. 
040,  in  which  the  point  decided  was  that 
one  partner  had  an  insurable  interest  in  the 
life  of  his  copartner.  We  think,  therefore, 
it  may  be  safely  said  that  the  Virginia 
court  was  perhaps  overconfident  in  declar- 
ing the  proposition  just  quoted  to  be  well 
settled.  In  the  English  courts  it  has  been 
distinctly  decided  that  a  father  has  no  pe- 
cuniary interest  in  the  life  even  of  his  minor 
son  (Halford  v.  Kymer,  10  Barn.  &  C. 
725) ;  and  in  Worthington  v.  Curtis,  L.  R.  1 


Ch.  Div.  410,  the  court  assumed,  as  a  prop- 
osition that  did  not  need  discussion,  that  a 
father  has  no  insurable  interest  in  the  life 
of  his  adult  son.  The  cases  thus  cited  and 
referred  to  are,  with  few  exceptions,  the 
only  cases  In  which  the  question  now  before 
us  has  been  passed  upon,  and  they  certainly 
justify  the  conclusion  that  there  is  a  con- 
flict of  opinion,  if  not  of  decision,  upon  the 
question  now  before  the  court.  But,  while 
this  is  true,  the  weight  of  authority  is,  in 
our  opinion,  against  the  position  that  an 
adult  son  has  an  insurable  interest  in  the 
life  of  Mr  father  merely  by  virtue  of  kin- 
ship. The  current  of  the  recent  decisions 
shows  a  clear  tendency  to  insist  upon  the 
existence  of  a  pecuniary  interest,  actual  or 
contingent,  upon  the  part  of  the  son  before 
he  can  take  out  a  valid  policy  upon  his 
father's  life. 

It  remains  to  consider  the  poor  law  of 
Pennsylvania,  and  Reserve  Mut.  Ins.  Co.  v. 
Kane,  81  Pa.  154,  22  Am.  Rep.  741.  The 
opinion  in  that  case  is  as  follows :  "By  the 
28th  section  of  the  poor  law  of  June  13, 
1836,  the  father  and  grandfather,  and  the 
mother  and  grandmother,  and  the  children 
and  grandchildren,  of  every  poor  person  not 
able  to  work,  shall,  at  their  own  charge,  be- 
ing of  sufficient  ability,  relieve  and  maintain 
such  poor  person,  at  such  rate  as  the  court 
of  quarter  sessions  of  the  proper  county 
shall  order  and  direct.  Maintenance  of  a 
father  or  mother  unable  to  work  is  there- 
fore a  legal  liability.  When  we  add  to  this 
the  feelings  of  natural  affection  and  the  de* 
Bire  produced  by  these  feelings  to  provide 
for  tne  comforts  of  parents,  the  right  to 


premiums  paid  thereon  may  be  recovered,  where 
the  daughter  was  induced  to  take  them  out  by 
the  representations  of  the  company's  agent  that 
she  should  not  lose  the  money  paid  thereon,  and 
It  does  not  appear  that  she  was  aware  that  such 
Insurance  was  against  public  policy.  Metro- 
politan L.  Ins.  Co.  v.  Bleach,  22  Ky.  L.  Rep.  530, 
58  S.  W.  436. 

But  see  Shaddlnger  v.  Metropolitan  L.  Ins. 
Co.  30  Ohio  L.  J.  337,  tupra,  II.  b.  See  also 
cases  on  the  subject  of  consent  In  note  to  Met- 
ropolitan Life  Ins.  Co.  v.  Smith,  53  L.  R.  A.  817, 
Wife's  right  to  insure  life  of  her  husband. 

IV.  Conclusion. 

The  early  rule  in  England,  baaed  on  the  stat- 
ute 14  Geo.  III.,  chap.  48,  prohibiting  wager 
policies,  was  that,  to  support  insurance  on  the 
life  of  another,  there  must  have  been  a  pecun- 
iary Interest  on  the  part  of  the  insured  in  the 
life  of  the  assured,  and  the  Interest  ordinarily 
growing  out  of  relationship  or  consanguinity  is 
not  alone  sufficient.  And  the  pecuniary  inter- 
est must  have  been  such  as  to  amount  to  a  claim 
recognizable  and  enforceable  In  law  as  distin- 
guished from  a  mere  expectation.  This  rule, 
though  based  upon  a  statute  which  never  be- 
came a  part  of  American  jurisprudence,  was, 
and  still  is,  followed  to  some  extent  by  courts 
In  the  United  States. 

The  rule  prevailing  In  many  of  the  American 
states,  however,  is  generally  stated  to  be  that 
an  Insurable  interest  which  will  take  an  insur- 
ance policy  out  of  the  class  of  wager  policies 
is  such  an  interest  arising  from  ties  of  blood  or 
other  relations  as  will  justify  a  reasonable  ex- 
pectation of  advantage  or  benent  from  a  contln- 
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uance  of  the  life  of  the  assured,  and  that  It  Is 
not  necessary  that  the  expectation  of  advantage 
or  benefit  should  be  always  capable  of  pecun- 
iary estimation.  This  rule,  It  would  appear, 
does  not  dispense  entirely  with  a  pecuniary  in- 
terest, but  merely  permits  that  Interest  to  con- 
sist of  a  mere  expectation  of  a  pecuniary  benefit 
as  distinguished  from  the  requirement  of  the 
other  rule  that  the  Interest  must  amount  to  a 
claim  recognisable  and  enforceable  In  law.  The 
later  or  American  rule,  therefore,  would  Include 
the  Interest  which  a  child  might  have  In  the 
life  of  Its  parent  or  a  parent  In  the  life  of  a 
child,  or  that  which  might  exist  between  broth- 
ers and  sisters  based  upon  the  affection  sup- 
posed to  exist  between  them ;  and  the  supposi- 
tion and  expectation  that  one  would  render  the 
other  pecuniary  aid  in  case  of  need ;  while  the 
former  rule  would  cover  the  case  of  the  Interest 
of  a  child  in  the  life  of  its  parent  only  in  case 
the  child  was  a  minor  and  entitled  to  support 
from  the  parent ;  and  the  case  of  the  Interest  of 
a  parent  in  the  life  of  a  child  only  when  the 
child  is  legally  bound  to  support  the  parent; 
and  the  Interest  between  brothers  and  sisters 
based  on  affection  only  Is  not  sufficient  to  sup- 
port Insurance  by  the  one  upon  the  life  of  the 
other. 

The  more  distant  relationships,  however,  such 
as  that  between  grandparents  and  grandchil- 
dren, uncles  or  aunts,  and  nephews  or  nieces, 
and  cousin  and  cousin,  are  not  generally  re- 
garded under  either  rule  as  sufficiently  condu- 
cive to  love,  affection,  and  Interest  to  warrant 
Insurance  by  one  upon  the  life  of  the  other, 
though  exceptions  have  been  made  In  case  of 
grandparents  and  grandchildren  in  a  few  in* 
stances.  V.  H.  B. 
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effect  an  insurance  on  the  life  of  the  parent, 
to  carry  out  these  purposes,  ought  not  to 
be  denied.  It  would  be  technical  in  the  ex- 
treme to  aay  that  a  son  has  no  insurable  in- 
terest in  his  father's  life.  Poverty  may 
overtake  the  father  in  his  lifetime,  and  thus 
both  father  and  mother  be  cast  upon  the  son ; 
or,  if  the  father  die  before  her,  the  necessity 
may  fall  at  once  upon  the  son.  Why,  then, 
should  he  not  be  permitted  to  make  a  pro- 
vision, by  insurance,  to  reimburse  himself 
for  his  outlays,  past  or  future?  What  in- 
jury is  done  to  the  insurance  company? 
They  receive  the  full  premium,  and  they 
know  in  such  case,  from  the  very  relation- 
ship of  the  parties,  that  the  contract  is  not 
a  mere  gambling  adventure,  but  is  founded 
in  the  best  feelings  of  our  nature,  and  on  a 
legal  duty  which  may  arise  at  any  time. 
We  are  of  opinion  that  the  policy  is  not 
void." 

From  this  statement  of  the  grounds  of 
decision,  it  is  apparent  that  the  principal 
reliance  of  the  court  is  upon  the  obligation 
created  by  the  poor  law  of  Pennsylvania. 
The  fact  of  relationship  is  referred  to,  but 
not  dwelt  upon,  and  it  is  certainly  not  dis- 
tinctly put  forward  in  support  of  the 
court's  conclusion.  Turning,  therefore,  to 
I  28  of  the  act  of  1836  (P.  L.  547),  we  find 
the  statutory  provision  to  be  as  follows: 
The  father  and  grandfather,  and  the  moth- 
er and  {grandmother,  and  the  children  and 
grandchildren,  of  every  poor  person  not  able 
to  work,  shall,  at  their  own  charge,  being 
of  sufficient  ability,  relieve  and  maintain 
such  poor  person,  at  such  rate  as  the  court 
of  quarter  sessions  of  the  county  where  such 
poor  person  resides  shall  order  and  direct, 
en  pain  of  forfeiting  a  sum  not  exceeding 
420  for  every  month  they  shall  fail  therein, 
which  shall  be  levied  by  the  process  of  the 
said  court,  and  applied  to  the  relief  and 
maintenance  of  such  poor  person." 

Other  sections  of  the  act  make  it  plain 
that  the  primary  obligation  to  furnish  sup- 
port to  any  poor  person  is  imposed  upon 
the  poor  district,  and  that  8  28  is  intended 
to  relieve  the  district,  and  not  to  create  a 
legal  right  that  is  directly  enforceable  at 
the  suit  of  the  poor  person  against  the  son 
or  the  father,  as  the  case  may  be.  It  is, 
of  course,  well  known  that  the  legal  obliga- 
tion of  the  father,  under  the  common  law, 
to  maintain  his  child,  ceases  as  soon  as  the 
child  becomes  of  age,  and  that  there  is  no 
legal  obligation  resting  upon  a  child  to  sup- 
port a  parent.  Schouler,  Dom.  Rel.  2d  ed. 
pp.  #32l,  365,  and  cases  cited.  The  obliga- 
tion under  the  various  poor  laws  is  ordi- 
narily a  duty  directly  owing  to  the  district, 
and  only  indirectly  owing  to  the  poor  per- 
son. This  consideration  was  apparently  in- 
fluential in  determining  the  appellate  court 
of  Indiana  to  hold  that  a  son  has  no  insura- 
ble interest  in  his  mother's  life  by  virtue  of  a 
similar  statutory  provision,  although  other 
reasons  are  also  given  by  the  court  for  this 
ruling.  People's  Mut.  Ben.  Soc.  v.  Temple- 
ton,  16  Ind.  App.  126,  44  N.  E.  809.  We 
•are  not  disposed,  however,  to  lay  any  stress 
upon  the  indirect  character  of  the  obligation 
•4LR.A. 


mutually  to  support  each  other,  thus  laid 
upon  parent  and  child  by  the  poor  law  of 
Pennsylvania.  The  obligation  exists,  no 
matter  for  whose  benefit  directly,  nor  at 
whose  suit  it  may  be  enforceable,  and  we 
shall  consider  it  as  if  the  statute  made  it 
directly  available  by  the  person  reduced  to 
poverty  and  needing  support.  Thus  consid- 
ered, what  bearing  has  the  section  quoted 
upon  the  question  now  before  the  court? 
Manifestly,  it  affects  an  adult  son  in  two 
ways:  First,  it  makes  him  liable  to  sup- 
port his  father,  if  the  son  be  of  sufficient 
ability;  and,  second,  it  makes  the  father  lia- 
ble to  support  his  son,  if  the  father  be  of 
sufficient  ability.  The  supreme  court  of 
Pennsylvania  in  Kane's  Case  considered  the 
subject  exclusively  from  the  first  point  of 
view,  namely,  the  son's  liability  to  support 
the  father,  and  put  the  decision  on  the  son's 
right  to  be  reimbursed  for  outlays,  past  and 
future,  in  discharge  of  such  liability.  There 
is  no  doubt  that  the  actual  expenditure  of 
money  by  the  son  for  the  purpose  of  sup- 
porting his  father  would  give  the  son  an  in- 
surable interest  in  the  father's  life;  nor  is 
there  any  doubt  that  a  policy  could  be  tak- 
en out  by  the  son  to  provide  for  the  repay- 
ment of  similar  expenditures  to  be  made  in 
the  future.  But,  if  no  expenditure  is  actu- 
ally made,  there  Is  no  right  of  recovery; 
and,  in  any  event,  recovery  is  to  be  limited 
to  the  amount  expended.  This  has  been 
several  times  decided  by  the  supreme  court 
of  Pennsylvania, — Seigrist  v.  Bchmolte,  113 
Pa.  326,  6  Atl.  47,  being,  perhaps,  the  lead- 
ing case, — and,  if  the  principle  of  these  re* 
cent  decisions  had  been  applied  to  the  facts 
of  Reserve  Mut.  Ins.  Co.  v.  Kane,  it  would 
have  prevented  recovery  in  that  case.  There 
was  no  evidence  there  to  show  that  the  son 
had  spent  any  money  in  his  father's  sup- 
port; and,  as  this  is  true  of  the  pending 
action  also,  we  think  it  follows  that  the 
plaintiff  below  had  no  claim  founded  upon 
the  poor  law  of  the  state.  He  had  paid 
nothing  to  support  his  father,  and  therefore 
had  no  claim  to  be  reimbursed.  The  word 
implies  a  previous  payment,  an  expenditure 
actually  made,  for  which  the  person  paying 
is  to  be  made  good. 

The  second  provision  of  the  Pennsylvania 
poor  law  that  is  referred  to  in  the  foregoing 
paragraph  of  this  opinion  makes  the  father 
liable  to  support  his  adult  son  if  the  latter 
falls  into  poverty ;  and  this,  we  think,  would 
give  the  son  an  insurable  interest  in  his 
father's  life,  if  the  remaining  condition  of 
the  statute  is  found  to  exist;  namely,  suffi- 
cient ability,  present  or  prospective,  upon 
the  part  of  the  father.  Two  things  must 
concur  before  the  obligation  is  enforceable, 
— the  son  must  be  unable  to  work,  and  the 
father  must  be  of  sufficient  ability  to  re- 
spond to  the  call  for  support.  Clearly, 
therefore,  the  insurable  interest  of  the  son 
depends  upon  the  father's  ability  to  dis- 
charge the  obligation,  or,  at  the  best,  upon 
the  reasonable  prospect  that  the  father  will 
be  of  sufficient  ability.  Where  there  is  no 
evidence,  as  there  was  none  in  the  case  at 
bar,  to  justify  a  finding  that  the  father  had, 
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or  would  ever  have,  the  ability  to  support 
the  son  in  case  of  need,  a  necessary  prerequi- 
site to  the  right  of  support  is  wanting,  and 
a  necessary  prerequisite,  also,  of  the  right 
to  insure  the  father's  life.  The  son's  inter- 
est was,  not  that  his  father  should  live  in 
order  to  be  his  support  if  want  should  over- 
take him,  but  that  the  father  should  die, 
in  order  that  premiums  should  cease  upon 
the  policy,  and  the  principal  sum  should 
become  presently  payable. 

Without  further  elaboration,  we  may 
state  our  conclusions  as  follows : 

(1)  The  mere  relationship  of  father  and 
son  does  not  give  an  adult  son  an  insura- 
ble interest  in  his  father's  life.  Such  an 
interest  may  exist  under  the  circumstances 


of  a  particular  case,  but  relationship  alone 
is  not  sufficient  to  establish  it. 

(2)  Under  the  poor  law  of  Pennsylvania, 
an  adult  son  has  an  interest  in  his  father's 
life  sufficient  to  support  a  policy  of  insurance 
for  either  or  both  of  two  purposes, — to  re- 
imburse him  for  payments  actually  made,  or 
to  be  made,  on  nis  father's  behalf;  and  to 
protect  him  against  the  loss  of  his  father's 
support,  when  there  is  a  reasonable  expec- 
tation that  his  father  will  be  of  sufficient 
ability  to  respond  to  the  call  that  may  be 
made  upon  him. 

The  judgment  of  the  Circuit  Court  is  re- 
versed, and  the  case  is  remanded,  with  in- 
structions to  enter  judgment  upon  the  re- 
served point  in  favor  of  the  defendant. 


UNITED   STATES   CIRCUIT   COURT   OF  APPEALS,  FOURTH  CIRCUIT. 


Walker  NEWTON,  Appt., 

v. 
THE  CARRIE  L.  TYLER. 

(45  C.  C.  A.  874,  106  Fed.  422.) 

A  Teasel  bavin*  no  propellln*  power  of 

her  own,  and  In  charge  of  a  tug  having  on 
board  a  licensed  pilot.  Is  subject  to  the  pro- 
visions of  a  state  statute  requiring  vessels 
entering  a  certain  port  to  take  a  licensed 
pilot,  or,  In  case  of  refusal,  to  pay  his  regu- 
lar fee. 

(February  7,  1901.)     ' 

APPEAL  by  libellant  from  a  decree  of  the 
District  Court  of  the  United  States  for 
the  Eastern  District  of  North  Carolina  dis- 
missing a  libel  filed  to  enforce  payment  of 
pilotage  fees.    Reversed. 

Statement  by  Mmomton,  Circuit  Judge: 
The  barge  Carrie  L.  Tyler  has  been  em- 
ployed in  carrying  phosphate  rock  from  the 
port  of  Charleston,  South  Carolina,  to  the 
port  of  Wilmington,  North  Carolina.  Her 
tonnage  is  565  tons  gross,  503  tons  net. 
She  is  enrolled  at  Charleston.  She  draws 
18  feet.  This  barge  carries  two  low  masts, 
with  a  spread  of  sails  used  to  steady  her  at 
sea,  but  entirely  incapable  of  propelling 
her;  and,  in  fact,  she  is  without  any  propel- 
ling power  whatever.  When  she  was  towed 
towards  the  mouth  of  Cape  Fear  river,  she 
was  taken  in  tow  by  the  tug  Alexander 
Jones,  a  regular  coastwise  steam  tug.  The 
master  of  this  tug  and  her  first  mate  are 
both  duly  licensed  as  branch  pilots  for  the 
Cape  Fear  river  and  bar.  The  libellant  is 
a  duly-licensed  pilot  of  the  Cape  Fear  river 
and  bar.  On  three  separate  occasions  while 
on  his  cruise  he  saw  the  Carrie  L.  Tyler  pro- 
ceeding towards  and  crossing  the  bar  of  the 
Cape  Fear  river,  and  on  each  occasion  prof- 
fered his  services  as  pilot  to  her.  On  each 
occasion  his  proffer  was  refused.     He  there- 

Not*. — As  to  liability  of  vessel  or  owner  for 
compulsory  pilotage  fees,  see  Clayton  v.  Hebb 
(C.  C.  App.  4th  C.)  39  L.  R.  A.  177,  and  note. 
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upon  filed  his  libel  in  rem  against  the  said 
barge,  demanding  the  fee  to  which  he  would 
have  been  entitled  had  he  piloted  the  barge. 
Under  the  law  of  North  Carolina  the  pilot 
fees  for  all  vessels  drawing  18  feet  is  $143, 
except  coastwise  vessels.  These  are  enti- 
tled to  a  discount  of  25  per  cent,  leaving 
$107.25.  For  the  three  occasions  he  de- 
mands $321.75.  The  answer  denies  all  lia- 
bility to  libellant  on  the  facts  stated.  The 
district  court  disallowed  the  claim,  and  dis- 
missed the  libel.      103  Fed.  327. 

The  statutes  of  North  Carolina  under 
which  libellant  claims  are  as  follows: 

"Sec.  3496.  When  the  Master  of  Vessel 
Need  not  Take  Pilot.  1858-9,  chap.  23, 
ft  8.  No  master  of  a  vessel  shall  he  re- 
quired to  take  or  keep  a  pilot  on  board  or 
pay  for  pilotage  in  the  river  or  over  bars, 
who  is  or  has  been  a  full  branch  pilot,  or 
employs  a  full  branch  pilot  as  first  mate  of 
his  vessel." 

"Sec.  3499.  Rights  of  Pilots  as  to  Main 
and  New  Inlet  Bars  of  Cape  Fear.  Rev. 
Code,  chap.  85,  8  11;  1797,  chap.  486,  ft  1. 
The  pilots  having  branches  to  pilot  over  the 
Main  bar,  or  New  Inlet  bar,  of  Cape  Fear 
river,  shall  be  entitled  to  pilot  and  navigate 
vessels  into  port  over  either  bar;  and  the 
pilot  who  shall  bring  a  vessel  into  port  over 
either  bar  shall  be  entitled,  exclusively,  to 
navigate  the  same  vessel  out  of  port  over 
either  bar.  Provided,  when  any  vessel  shall 
be  ready  to  go  out  of  port,  and  such  pilot 
does  not  attend  to  navigate  the  same,  the 
captain  or  master  may  employ  any  other 
pilot  for  that  purpose,  such  other  pilot  be- 
ing a  branch  or  commissioned  pilot  for  the 
bar  over  which  the  vessel  is  to  be  navigated 
out;  and  every  pilot  who  shall  navigate  a 
vessel  out  of  port  contrary  to  this  section 
shall  for  every  such  offense  forfeit  and  pay 
$40  to  the  pilot  or  pilots,  who,  by  this  char- 
ter, would  have  been  entitled  to  navigate 
said  vessel  out  of  port." 

"Sec.  3502.  Pilots  Refused,  Entitled  to 
Full  Pilotage.  Rev.  Codes,  chap.  85,  ft  14; 
1784,  chap.  207,  §  8.  When  any  master  of 
a  vessel,  not  having  a  pilot  on  board,  com- 
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tag  over  the  bar  into  the  Cape  Fear  river; 
or  being  in  the  river  and  going  out  of  either 
of  the  inlets,  shall  refuse  a  pilot  across  the 
bar,  then  each  pilot  so  refused  shall  be  en- 
titled to  the  same  pilotage  as  if  he  had  been 
actually  employed  to  pilot,  and  had  piloted 
such  vessel. 

"Sec  3503.  One-Third  Fees  to  be  Paid  to 
Pilots  in  Certain  Cases.  Rev.  Codes,  chap. 
85,  §  15;  1786,  chap.  262,  §  6.  When  any 
vessel  shall  come  over  the  bar  before  a  pilot 
boards  her,  she  shall  pay  only  one-third  fees 
for  coming  in,  unless  when  it  may  happen 
the  weather  is  so  bad  that  no  person  can 
board  a  vessel,  in  which  case,  if  he  shall 
hail  her  without  the  bar,  he  shall  be  enti- 
tled to  full  fees." 

"Sec.  3505.  Pilot  Entitled  to  Full  Pay 
though  Refused,  When.  Rev.  Codes,  chap. 
85,  §  17;  1813,  chap.  866;  1823,  chap.  1222, 
55  1,  2;  1831,  chap.  65;  1840,  chap.  48; 
1856-57,  chap.  1.  When  a  master  of  a  ves- 
sel shall  refuse  a  pilot  either  up  or  down 
the  Cape  Fear  river,  then  each  pilot  so  re- 
fused snail  be  entitled  to  the  full  pilotage  in 
the  same  manner  as  he  would  have  been  had 
he  been  actually  employed  for  the  purpose 
of  piloting  such  vessel.  But  any  vessel  un- 
der 60  tons  burden  shall  not  be  compelled  to 
take  a  pilot  while  crossing  the  bar,  or  pay 
pilotage,  except  where  signals  are  made  for 
a  pilot;  and  no  vessel  coming  in  at  either 
of  the  said  inlets  with  a  view  to  the  more 
convenient  prosecution  of  her  voyage,  or  to 
make  a  harbor,  shall  be  subject  to  the  pay- 
ment of  pilotage." 

Argued  before  Ooff  and  Bimonton,  Circuit 
Judges. 

Mr.  Thomas  Evans,  for  appellant: 

Where  a  pilot  service  was  refused  the 
pilot  was  bv  law  entitled  to  the  same  com- 
pensation that  he  would  have  been  entitled 
to  had  he  actually  been  accepted  and  per- 
formed the  service. 

Gerrish  v.  Johnson,  46  N.  C.  (1  Jones,  L.) 
335. 

The  construction  put  on  a  state  law  by 
the  highest  state  court  is  a  part  of  the  law 
of  the  state,  and  is  binding  upon  the  courts 
of  the  United  States. 

The  Princes*  Alexandria,  8  Ben.  200,  Fed. 
Cas.  No.  11,430;  Pacific  Mail  S.  B.  Co.  v. 
Joliffe,  2  Wall.  457,  17  L.  ed.  807 ;  The  Cali- 
fornia, 1  Sawy.  463,  Fed.  Cas.  No.  2,312; 
Cooley  v.  Philadelphia  Port  Wardens,  12 
How.  311,  13  L.  ed.  1001;  The  George  8. 
Wright,  Deady,  591,  Fed.  Cas.  No.  5,340. 

To  hold  that  this  class  of  merchant  ves- 
sels should  be  exempt  from  pilotage  charges 
would  be  a  discrimination  against  sailing, 
which  at  present  is  unlawful,  and  which 
would  in  a  short  period  exclude  all  sailing 
vessels  from  commerce  and  navigation. 

U.  S.  Rev.  Stat.  4385,  shows  the  only 
class  of  unrigged  vessels  that  are  exempted. 
The  barge  Carrie  L.  Tyler  is  not  of  the 
exempted  class. 

Flanders  v.  Tripp,  2  Low,  Dec.  15,  Fed. 
Cas.  No.  4,854:  Ex  parte  McNiel,  13  Wall. 
236,  20  L.  ed.  624. 

The  tugboat,  being  a  coastwise  steamer, 
was  not  required  to  take  a  pilot.    The  pilots 
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on  her  were  not  on  pilotage  duty  to  the 
barge  during  the  towage  operation.  The 
whole  liability  of  the  towboats  was  under 
contract  for  towage;  if  they  failed  in  their 
contract,  that  fact  does  not  interest  the  ap- 
pellant in  this  case. 

In  the  absence  of  legislation  by  Congress, 
the  states  have  the  power  to  regulate  the 
subject  of  pilotage. 

Cooley  v.  Philadelphia  Port  Wardens,  13 
How.  311,  13  L.  ed.  1001;  Ex  parte  McNiel, 
13  Wall.  238,  20  L.  ed.  625;  Wilson  v.  Mc- 
Namee,  102  U.  S.  572,  26  L.  ed.  234;  Hobart 
v.  Drogan,  10  Pet.  108,  9  L.  ed.  363;  The 
Chase,  14  Fed.  854;  Pacifio  Mail  8.  8.  Co. 
v.  Joliffe,  2  Wall.  450,  17  L.  ed.  805;  The 
California,  1  Sawy.  463,  Fed.  Cas.  No.  2,312; 
Chaffee  v.  United  States,  18  Wall.  516,  21 
L.  ed.  908. 

Messrs.  Robert  G.  Biokford  and  Sam- 
uel Park,  with  Mr.  George  Rovntree, 
for  petitioner: 

The  Energy,  L.  R.  3  Adra.  &  Eccl.  Rep.  52, 
is  predicated  upon  the  fact  that  the  posi- 
tion of  a  pilot  in  English  waters  is  upon 
the  tow,  and  not  upon  the  tug,  and  that  the 
pilot  who  is  on  board  the  tow  directs  the 
navigation  of  the  tug,  and  therefore  has  no 
application  to  the  law  governing  the  rela- 
tion of  a  tug  and  tow  in  the  United  States. 
This  custom  seems  to  have  been  dictated  by 
experience,  and  has  received  the  sanction  of 
many  legal  decisions  in  Great  Britain. 

Spaight  v.  Tedoastle,  L.  R.  6  App.  Cas. 
217;  The  Niobe,  L.  R.  13  Prob.  Div.  p.  55; 
Marsden,  Maritime  Collisions,  3d  ed.  p.'  191. 

The  doctrine  has  long  been  established  in 
this  country,  by  many  cases,  that  a  steam 
vessel  having  a  tow  is  bound  to  bring  to  that 
service  reasonable  prudence,  caution,  and 
skill  in  the  management,  direction,  and  con- 
trol of  the  navigation  of  the  tow,  and  for 
any  failure  thereof  the  steam  tug  is  liable. 

The  Quickstep,  9  Wall.  670,  sub  nom.  The 
Quickstep  v.  Byrne,  19  L.  ed.  768;  The 
Cayuga,  61  Wall.  183,  sub  nom.  The  Cayuga 
v.  Wilson,  21  L.  ed.  355;  The  Syracuse,  12 
Wall.  171,  sub  nom.  The  Syracuse  v.  Lang- 
ley,  20  L.  ed.  384. 

The  obligation  of  the  steam  vessel  which 
had  the  petitioner's  barge  Carrie  L.  Tyler  in 
tow  was  to  tow  her  from  port  to  port* 

The  district  court  found  that  the  statutes 
of  North  Carolina  did  not  contemplate  re- 
quiring barges  without  motive  power,  in 
tow  of  a  steam  tug  having  a  regular,  duly 
licensed  pilot  on  board,  to  employ  a  pilot. 
The  statutes  of  North  Carolina  making 
compulsory  the  payment  of  pilotage  for 
services  tendered  to  barges  in  tow  of  a  coast- 
wise steam  tug  are  in  violation  of  U.  S. 
Rev.  Stat.  5  4444. 

A  steam  vessel  and  her  tow  for  purposes 
of  navigation  are  considered  in  law  one  ves- 
sel, and  that  a  steam  vessel. 

The  Civilta  &  The  Restless,  103  U.  S.  701, 
26  L.  ed.  600;  The  Pennsylvania,  3  Ben.  215, 
Fed.  Cas.  No.  10,946;  State  v.  Turner,  34 
Or.  173,  55  Pac.  92,  56  Pac.  645;  Short  v. 
The  Columbia,  19  C.  C.  A.  436,  44  U.  S. 
App.  326,  73  Fed.  226 ;  The  Harold,  84  Fed. 
698;  Anglo- Australasian  Steam  Nav.  Co.  v. 
Cornell  flf.  B.  Co.  32  Fed.  798;  New  York  & 
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B.  Transp.  Co.  t.  Philadelphia  &  8.  Steam 
Nav.  Co.  22  How.  472,  16  L.  ed.  309;  The 
Herbert  M  ant  on  v.  Qautier,  14  Blatchf.  37, 
Fed.  Cas.  No.  6,399;  Sturgis  v.  Boyer,  24 
How.  110,  16  L.  ed.  591;  The  Johnson,  9 
Wall.  146,  sub  nom.  The  Johnson  v.  McCord, 
19  L.  ed.  610;  The  Northern  Belle,  9  Wall. 
628,  sub  nom.  The  Northern  Belle  v.  Robson, 
19  L.  ed.  746;  The  Merrimac,  2  Sawy.  586, 
Fed.  Cas.  9,478;  The  Fred  W.  Chase,  31  Fed. 
91;  The  Bordentown,  16  Fed.  270;  The 
Columbia,  19  C.  C.  A.  436,  44  U.  S.  App. 
326,  73  Fed.  226. 

Bimonton,  Circuit  Judge,  delivered  the 
opinion  of  the  court: 

No  objection  has  been  or  can  be  made  to 
the  jurisdiction  of  the  court  below.  Eo- 
bart  v.  Drogan,  10  Pet.  120,  9  L.  ed.  363. 
Nor  can  any  objection  be  made  to  the  provi- 
sion of  the  law  giving  a  pilot  the  same  fees 
for  services  tendered  and  refused  as  he 
would  have  earned  if  the  services  had  been 
accepted  and  performed.  Cooley  v.  Phila- 
delphia Port  Wardens,  12  How.  299,  13  L. 
ed.  996.  The  sole  question  in  the  case  is 
this:  Was  this  barge,  being  wholly  with- 
out motive  power  of  any  kind,  bound  by  law 
to  accept  the  services  of  a  pilot  while  she 
was  in  tow  of  a  steam  tug  whose  master 
was  a  licensed  pilot  of  the  bar  and  river 
over  which  she  was  navigating?  The  point 
is  a  narrow  one.  It  is  a  municipal  regula- 
tion of  the  state  of  North  Carolina,  recog- 
nized and  made  of  force  under  the  legisla- 
tion of  Congress.  Cooley  v.  Philadelphia 
Port  Wardens,  12  How.  299,  13  L.  ed.  996. 
No  decision  of  any  court  in  that  state  has 
beeen  quoted,  and  none  can  be  found,  bear- 
ing on  this  question.  It  comes  up  for  the 
first  time  for  adjudication.  The  class  of 
pilots  has  existed  from  the  earliest  times, 
and  laws  have  been  enacted  in  every  nation 
engaged  in  commerce  regulating  and  pro- 
tecting them.  The  purpose  of  these  laws  is 
to  insure  at  all  times  a  due  supply  of  men 
well  qualified  by  skill,  knowledge,  and  expe- 
rience to  protect  vessels  entering  into  ports 
and  harbors  from  the  dangers  of  navigation. 
They  are  engaged  in  a  perilous  calling,  and 
must  be  ready  to  brave  the  perils  of  their 
vocation.  To  encourage  such  men,  and  to 
secure  permanence  in  their  ranks,  every  na- 
tion engaged  in  commerce,  and  all  the  states 
in  the  Union  having  harbors,  have  enacted 
laws  making  it  compulsory  upon  all  vessels 
entering  their  ports,  except  those  of  very 
small  tonnage,  to  employ  a  duly  licensed 
pilot  for  the  purpose  of  piloting  them. 
The  propriety  and  legality  of  these  regula- 
tions by  the  states  have  been  sanctioned  by 
the  Supreme  Court  of  the  United  States. 
Pacific  Mail  8.  8.  Co.  v.  Joliffe,  2  Wall.  450, 
17  L.  ed.  805;  Wilson  v.  McNamee,  102  U. 
S.  572,  26  L.  ed.  234.  And  these  cases  also 
sustain  the  regulation  that  if  a  pilot  offer 
his  services,  and  they  be  refused,  he  is  en- 
titled to  be  paid  the  pilotage,  unless  some 
other  pilot  be  first  engaged.  Mr.  Justice 
Curtis,  in  Cooley  v.  Philadelphia  Port  War- 
dens, 12  How.  312,  13  L.  ed.  1002,  speaking 
on  this  subject,  says:  "We  think  this  par- 
ticular regulation  concerning  half-pilotage 
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fees  is  an  appropriate  part  of  a  general  sys- 
tem of  regulations  of  this  subject.  Test- 
ing it  by  the  practice  of  commercial  state* 
and  countries  legislating  on  this  subject,  wo- 
und it  has  usually  been  deemed  necessary 
to  make  similar  provisions.  Numerous- 
laws  of  this  kind  are  cited  in  the  learned 
argument  of  the  counsel  for  the  defendant 
in  error;  and  their  fitness,  as  a  part  of  * 
system  of  pilotage,  in  many  places,  may  be- 
inferred  from  their  existence  in  so  many  dif- 
ferent states  and  countries.  Like  other 
laws,  they  are  framed  to  meet  the  most 
usual  cases.  Qua  frequentius  acoidunt. 
They  rest  upon  the  propriety  of  securing- 
lives  and  property  exposed  to  the  perils  of 
a  dangerous  navigation  by  taking  on  board 
a  person  peculiarly  skilled  to  encounter  or 
avoid  them ;  upon  the  policy  of  discouraging- 
the  commanders  of  vessels  from  refusing  to 
receive  such  persons  on  board  at  the  proper 
times  and  places;  and  upon  the  expediency, 
and  even  intrinsic  justice,  of  not  suffering- 
those  who  have  incurred  labor,  and  expense, 
and  danger,  to  place  themselves  in  a  posi- 
tion to  render  important  service  generally 
necessary,  to  go  unrewarded,  because  the 
master  of  a  particular  vessel  either  rashly 
refuses  their  proffered  assistance,  or,  con- 
trary to  the  general  experience,  does  not 
need  it.  There  are  many  cases  in  which  an 
offer  to  perform,  accompanied  by  present 
ability  to  perform,  is  deemed  by  law  equiva- 
lent to  performance.  The  laws  of  commer- 
cial states  and  countries  have  made  an  of- 
fer of  pilotage  service  one  of  those  cases; 
and  we  cannot  pronounce  a  law  which  does 
this  to  be  so  far  removed  from  the  usual  and 
fit  scope  of  laws  for  the  regulation  of  pilots- 
and  pilotage  as  to  be  deemed,  for  this  cause, 
a  covert  attempt  to  legislate  upon  another 
subject  under  the  appearance  of  legislating 
on  this  one." 

This  compulsion  exists  on  the  masters  of 
all  vessels,  notwithstanding  that  they  them- 
selves, by  frequent  visits  to  the  port,  may 
possess  sufficient  knowledge  to  cross  the  bar 
and  navigate  the  rivers  in  safety.  In  every 
case  the  language  is  general, — "every  ship 
or  vessel."  The  North  Carolina  statute 
says:  "When  any  master  of  a  vessel,  not 
having  a  pilot  on  board,  coming  over  the  bar 
of  Cape  Fear  river  or  being  in  the  river  and 
going  out  either  of  the  inlets,  shall  refuse  a 
pilot  across  the  bar,  then  each  pilot  so  re- 
fused shall  be  entitled  to  the  same  pilotage 
as  if  he  had  been  actually  employed  to  pilot 
and  had  piloted  such  vessel." 

An  examination  of  the  regulations  wilt 
disclose  that  the  rates  of  pilotage  are  fixed 
by  the  draught  of  the  vessel,  and  upon  all 
vessels  alikeT — steam  or  sail  vessels.  The 
appellee  claims  that  the  barge  in  the  cas* 
at  bar  was  exempt  from  this  regulation  of 
the  statute  for  two  reasons:  First,  because 
she  had  no  motive  power  in  herself,  and 
therefore  could  not  be  navigated  by  a  pilot; 
second,  because  the  tug  already  had  on 
board  of  her  a  duly  licensed  pilot  of  the  bar 
and  river  of  the  Cape  Fear.  It  is  true  that 
the  barge  had  no  motive  power  in  herself, 
but  she  supplied  motive  power  when  she  en- 
gaged the  services  of  the  tug.      She  then 


Nbwtoh  t.  The  Carrie  L.  Ttlkr. 


Hfr 


began  to  be  navigated,  and  by  her  great 
draught  of  18  feet  she  encountered  the  dan- 
ger* of  the  shoals  and  narrows  of  the  bar 
and  river.  A  vessel  with  all  her  sails 
furled  has  no  power  of  locomotion,  and  in 
tow  of  a  tug  is  absolutely  dependent  upon 
it;  yet  in  no  instance  in  any  port  is  a  vessel 
in  this  condition   exempted   from  taking  a 

Silot  simply  because  she  is  in  tow  of  a  tug. 
i  tug  is  engaged  in  the  service  of  towage. 
This  is  her  contract,  and  that  is  all  for 
which  she  can  be  held  responsible.  "The 
parties  to  this  contract  contemplate  risk  in 
the  performance  of  it, — the  risk  of  winds 
and  waves,  and  of  obstacles,  floating  or 
fixed,  that  lie  about  or  in  her  path."  Mac* 
lachlan,  Merchant  Shipping,  p.  286.  But 
the  pilot  contracts  to  navigate  the  vessel 
safely  through  the  narrow  channels  of  the 
bar  and  river;  a  danger  not  seen,  and  only 
known  by  long  observation  and  experience. 
80  distinct  are  the  duties  of  the  tow  and  of 
the  pilot  that  Dr.  Lushington  always  held 
that  tie  tug  was  subservient  to  and  must 
obey  the  pilot  on  the  vessel  in  tow.  The 
Energy,  L.  R.  3  Adm.  &  Eccl.  Rep.  52.  But 
the  appellee  contends  that,  as  the  tug  had 
en  board,  in  her  master,  a  regularly  licensed 
pilot,  no  pilot  was  needed  for  the  vessel. 
But  the  law  is  imperative.  A  vessel  must 
have  a  pilot,  whether  she  needs  one  or  not; 
and  this  to  secure  compensation  to  the  priv- 
ileged class  of  pilots.  As  has  been  said, 
very  many  ship  masters,  by  frequent  visits 
to  ports,  learn  and  know  the  channels. 
But  this  does  not  exempt  them  from  em- 
ploying a  pilot.  Gerrish  v.  Johnson,  46  N. 
C.  (1  Jones,  L.)  335.  Again,  the  tug  mas- 
ter was  present,  managing  his  tug,  not  as 
a  pilot,  not  performing  his  duty  as  a  pilot, 
and  incurring  liability  as  such,  not  charg- 
ing or  receiving  compensation  as  a  pilot, 
but  engaged  simply  in  the  performance  of 
his  duty  as  tow  master,  and  in  fulfilling 
that,  a  wholly  distinct,  contract.  The  Con- 
gress of  the  United  States  has  passed  an 
act  which  exempts  coastwise  seagoing  steam 
vessels  from  compulsory  pilotage  if  they  be 
under  the  control  and  direction  of  a  pilot  li- 
censed by  the  United  States  inspectors  of 
steamboats.  U.  S.  Rev.  Stat.  $  4444.  But 
this  section  in  its  terms  is  confined  to  coast- 
wise seagoing  steam  vessels,  and  under  the 
rule,  Ewpressio  unius  exclusio  alterius  no 
other  class  of  vessels  comes  within  this  act. 
See  Bpraigue  v.  Thompson,  118  U.  S.  95,  30 
L.  ed.  117,  6  Sup.  Ct.  Rep.  988. 

The  evidence  does  not  disclose  whether 
the  barge  was  towed  by  a  line,  or  whether 
the  tug  was  alongside  of  her.  If  the  former 
mode  of  towing  was  used,  it  was  necessary 
that  the  barge  should  have  at  her  helm  an 
experienced  navigator,  not  only  to  enable 
her  to  follow  the  general  direction  of  the 
tug,  but  also  cognizant  of  the  dangers  of  the 
channel,  so  as  to  keep  clear  of  them.  If  the 
tug  were  alongside,  her  helmsman  must 
exercise  the  same  care  and  be  possessed  of 
the  same  knowledge.  It  is  said,  however, 
that  the  tug  and  tow  are,  in  contemplation 
of  law,  one  vessel,  and  that  one  under 
steam,  thus  giving  to  the  combination  the 
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character  of  the  tug.  So  they  are  for  some 
purposes.  They  are  governed  by  the  inter- 
national rules  applicable  to  vessels  ap- 
proaching each  other,  and  must  observe  the 
regulations  applicable  to  steam  vessels. 
The  Civilta  d  The  Restless,  103  U.  S.  699; 
26  L.  ed.  599.  But  they  are  so  far  distinct 
from  each  other  that,  if  a  collision  takes 
place,  the  tug  can  be  held  liable  to  the  exon- 
eration of  the  tow.  Cashing  v.  The  John 
Fraser,  21  How.  184,  sub  nom.  The  Jams* 
Gray  v.  The  John  Fraser,  16  L.  ed.  106. 
The  rubric  of  that  case  is  this:  Although 
the  tow  was  the  res  or  thing  which  struck 
the  brig  and  did  the  damage,  that  does  not 
make  her  liable  for  the  injury,  unless  the 
collision  was  occasioned  by  her  fault.  In 
the  recent  jcase  of  The  Minnie,  40  G.  C.  A. 
312,  100  Fed.  128,  we  held  the  tug  responsi- 
ble for  a  collision,  exonerating  the  tow. 
It  seems,  therefore,  that  a  tug  and  her  tow 
are  not  one  vessel,  except  under  certain  pe- 
culiar circumstances,  such  as  approaching  a 
vessel  whose  movements  are  not  controlled 
by  steam.  The  learned  counsel  for  the  ap- 
pellee quotes  and  relies  upon  The  Glara- 
mara,  8  Sawy.  22,  10  Fed.  678.  But  that 
case  depends  upon  the  local  law  of  Oregon. 
He  also  quotes  Judge  Lowell,  in  Flanders  v. 
Tripp,  2  Low.  Dec.  15,  Fed.  Gas.  No.  4,854. 
But  in  that  case  the  vessel  had  encountered 
stress  of  weather,  which  had  disabled  her 
entirely.  The  master,  leaving  her  in  charge 
of  the  mate,  had  gone  for  assistance. 
Meanwhile  a  pilot  boarded  her  for  the  pur- 
poses of  salvage.  The  judge  ruled  that  he 
could  not,  under  these  circumstances,  com- 
pel her  to  accept  his  services,  nor  to  pay 
him  because  of  his  tender  of  them.  The 
language  of  Mr.  Justice  Grier,  in  Smith  v. 
The  Creole,  2  Wall.  Jr.  485,  Fed.  Gas.  No. 
13,033,  is  not  inappropriate  to  this  case: 
"As  a  general  rule,  masters  of  vessels  are 
not  expected  to  be,  and  cannot  be,  acquaint- 
ed with  the  rocks  and  shoals  on  every  coast, 
nor  able  to  conduct  a  vessel  safely  into 
every  port.  Nor  can  the  absent  owners,  or 
their  agent,  the  master,  be  supposed  capable 
of  judging  of  the  capacity  of  persons  offer- 
ing to  serve  as  pilots.  They  need  a  serv- 
ant, but  are  not  in  a  situation  to  test  or 
judge  of  his  qualifications,  and  have  not, 
therefore,  the  information  necessary  to 
choice.  The  pilot  laws  kindly  interfere, 
and  do  that  for  the  owners  which  they  could 
not  do  for  themselves.  It  selects  persons 
of  skill  and  experience,  and  requires  them 
to  give  bonds  for  the  faithful  performance 
of  their  duties;  and  if  it  should  happen  in 
some  particular  cases  that  owners  may  not 
need  the  services  of  such  pilot  selected  by 
law,  it  is  but  just  that  they  should  contrib- 
ute to  the  support  of  a  system  instituted  for 
their  benefit." 

We  are  of  the  opinion  that  the  barge 
comes  within  the  letter  of  the  law,  and  that 
the  court  below  should  have  found  for  the 
libellant.  Let  the  case  be  remanded  to  the 
district  court  for  such  further  proceedings 
as  may  be  necessary. 

The  decree  of  the   District    Court  is  re- 
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versed,    and    the  cause    remanded    to  that 
court. 

Petition  for  writ  of  certiorari  denied  by 


Supreme  Court  of  United  States  tub  nam* 
Jones  v.  Newton,  181  U.  S.  619,  45  L.  ed. 
1031,  21  Sup.  Ct.  Rep.  024. 
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SOUTHERN  PACIFIC  COMPANY,  Plff.  in 

Err., 
v. 

Jose  TARIN. 

(47  C.  C.  A.  648,  108  Fed.  784.) 

A  railroad  company  is  liable  for  Inju- 
ries to  a  passenorer  by  the  overturn- 
ing of  the  ear  where  It  leaves  her  In  the 
car  without  warning  because  she  cannot  un- 
derstand the  language  in  which  other  passen- 
ger* are  warned,  after  the  engine  has  been 
overturned  by  a  washout,  and  the  water  is 
running  along  the  track  on  which  the  car 
stands,  in  such  a  way  as  to  undermine  one 
side  of  it  and  render  an  overturning  of  the 
car  probable. 

(April  30,  1001.) 

ERROR  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Western  District  of 
Texas  to  review   a  judgment  in   favor  of 

Slaintiff  in  an  action  brought  to  recover 
amases  for  personal  injuries  alleged  to 
have  been  negligently  inflicted  upon  plain- 
tiffs wife  while  she  was  a  passenger  upon 
defendant's  road.    Affirmed. 

The  facts  are  stated  in  the  opinion. 
.Argued  before  Pardee,   McCormick,   and 
Shelby,  Circuit  Judges. 

Messrs.  T.  J.  Beall  and  Wyndham 
Kemp,  for  plaintiff  in  error: 

The  contract  of  the  carrier  of  passengers 
is  that  he  will  use  the  utmost  care  and 
prudence  to  transport  his  passengers  with 
safety ;  but  where  the  proximate  cause  is  an 
act  of  God,  or  an  extraordinary  rainfall, 
which  human  foresight  could  not  reasonably 
anticipate  and  provide  against,  the  carrier 
is  not  liable. 

Qleeson  v.  Virginia  Midland  R.  Co.  140 
U.  S.  435,  35  L.  ed.  458,  11  Sup.  Ct.  Rep. 
859 ;  International  d  O.  N.  R.  Co.  v.  Hallor- 
«n,  53  Tex.  55;  LeBarron  v.  East  Boston 

Not*. — The  above  decision  is  probably  with- 
out  any  exact  precedent,  but  it  may  be  regarded 
as  In  some  sense  analogous  to  those  decisions 
which  hold  the  carrier  liable  to  special  care  or 
duty  toward  persons  who  stand  in  more  than 
ordinary  need  of  protection. 

With  respect  to  the  carrier's  duty  to  passen- 
gers taken  ill  during  a  Journey,  see  Lake  Shore 
ft  M.  8.  R.  Co.  v.  Salzman  (Ohio)  31  L.  R.  A. 
"201,  and  note;  also  McCann  v.  Newark  ft  S.  O. 
R.  Co.  (N.  J.  L.)  33  L.  R.  A.  127. 

For  duty  of  carrier  to  Intoxicated  passenger, 
see  Missouri  P.  R.  Co.  v.  Evans  (Tez.)  1  L.  R.  A. 
476 :  Cincinnati,  I.  St.  L.  ft  C.  R.  Co.  v.  Cooper 
(Ind.)  6  L.  R.  A.  241;  Roseman  v.  Carolina  C.  R. 
Co.  (N.  C.)  10  L.  R.  A.  327,  and  note:  Fisher  v. 
West  Virginia  ft  P.  R.  Co.  (W.  Va.)  23  L.  R.  A. 
75S,  33  L.  R.  A.  69:  and  Kingston  v.  Fort 
Wayne  ft  E.  R.  Co.  (Mich. »  40  L.  R.  A.  131. 

#4  L.  R.  A. 


Ferry  Co.  11  Allen,  316,  87  Am.  Dec  717; 
McClary  v.  Bioum  City  &  P.  R.  Co.  3  Neb. 
44,  19  Am.  Rep.  631;  Memphis  &  C.  R.  Co. 
v.  Reeves,  10  Wall.  176,  190,  19  L.  ed.  909, 
913;  Shearm.  &  Redf.  Neg.  §  270. 

The  test  of  liability  is,  not  whether  the 
company  used  such  particular  precaution 
as,  it  is  evident  after  the  accident  happened, 
might  have  averted  it  had  the  danger  been 
known,  but  whether  it  used  that  degree  of 
care  and  prudence  which  cautious  and  com- 
petent persons  would  have  used,  under  the 
apparent  circumstances  of  the  case,*  to  pre- 
vent the  accident,  without  reasonable  knowl- 
edge that  it  was  likely  to  occur. 

Shearm.  &  Redf.  Neg.  %  266;  Bowen  ▼. 
New  York  C.  R.  Co.  18  N.  Y.  408,  72  Am. 
Dec.  529. 

Mr.  George  E.  Wallaoe  for  defendant 
in  error. 

MoCormiok,  Circuit  Judge,  delivered 
the  opinion  of  the  court: 

Jose  Tarin  brought  this  action  to  recover 
damages  of  the  Southern  Pacific  Company 
for  personal  injuries  sustained  by  his  wire 
Rosa  Tarin,  while  a  passenger  on  the  com- 
pany's railroad  train  near  Stanwix,  in  the 
territory  of  New  Mexico.  The  accident  oc- 
curred on  July  19,  1899.  The  petition 
charges  that,  through  the  gross  negligence 
and  carelessness  of  the  company  and  its 
servants,  the  car  on  which  the  plaintiff's 
wife  was  a  passenger,  and  the  train  to  which 
it  was  attached,  was  run  off  the  track,  and 
thrown  from  the  roadbed,  and  turned  over 
from  the  embankment,  and  that  Rosa  Tarin 
was  thereby  thrown  with  violence  against 
the  seats  and  sides  of  the  car,  and  seriously 
and  permanently  injured.  It  charges,  fur- 
ther, that  the  portion  of  the  track  at  the 
point  where  the  injuries  were  received  waa 
defective,  unsafe,  and  dangerous  for  trains 
to  pass  over;  that  the  train  was  negligent- 
ly and  carelessly  operated  thereon,  and  the 
defendant's  servants  were  careless  and  un- 
skilful in  failing  to  keep  a  proper  lookout 
or  failing  to  make  proper  inspection,  in  or- 
der to  discover  the  condition  of  the  track 
and  avoid  accident  and  injury,  and  that  aft- 
er the  train  had  been  run  to  this  part  of 
the  track,  and  the  employees  had  discovered 
that  they  had  run  into  a  washout,  they 
backed  the  train  for  some  distance,  and  or- 
dered the  passengers  to  alight;  that  the 
plaintiff's  wife  being  unable  to  understand 
or  speak  the  English  language,  and  igno- 
rant of  the  fact  that  the  train  had  run  in- 
to a  washout  and  was  about  to  be  wrecked, 
remained  in  the  car  in  which  she  was  rid- 
ing; that  after  she  had  remained  in  the  car 
about  thirty  minutes,  and  as  she  was  at- 
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temp  ins  to  leave  her  seat  and  ascertain  the 
-cause  of  the  stopping  of  the  train,  the  car 
in  which  she  waa  riding  suddenly,  and  with- 
out warning,  fell,  and  was  thrown  from  the 
track  and  roadbed  and  overturned,  and  she 
was  injured;  that  the  defendant  company 
and  its  servants  were  guilty  of  gross  negli- 
gence in  stopping  the  train  and  the  car  in 
which  the  plaintiff's  wife  was  riding,  at  the 
place  where  the  track  was  out  of  order  and 
liable  to  be  washed  out,  without  notifying 
her  of  this  fact,  and  assisting  her  to  dis- 
mount from  the  car,  and  leave  her  seat  in 
the  car,  and  go  to  a  place  of  safety;  that, 
after  the  car  had  been  stopped,  the  defend- 
ant company  and  its  servants  knew  that 
the  plaintiff's  wife  was  still  in  the  car,  and 
knew  that  the  car  was  liable  to  be  overturned 
and  wrecked,  and,  knowing  this,  carelessly 
-failed  to  notify  her  of  the  danger,  or  to  re- 
move her  out  thereof  to  a  place  of  safety. 
The  company  pleaded  the  general  issue,  and 
for  further  answer  specially  alleged  that 
if  the  plaintiff's  wife  was  a  passenger  on  its 
train  at  the  time  and  place  alleged  in  the 
petition,  and  was  injured  as  therein  alleged, 
which  is  not  admitted,  but  denied,  she  sus- 
tained the  injuries,  not  by  reason  of  any 
fault  or  negligence  on  the  part  of  the  com- 
pany or  its  servants  in  the  operation  of  its 
train,  but  that  the  same  was  the  act  of  God; 
that  on  or  about  July  19,  1899,  while  the  de- 
fendant's train  was  approaching  the  bridge 
near  Stanwix,  the  engineer  operating  the 
■engine  drawing  the  train  discovered  a  wash- 
•out,  and  water  running  over  the  bridge;  that 
in  the  exercise  of  due  care  and  caution  the 
-engineer  began  to  back  up  the  train  to  get 
out  of  danger,  when  suddenly  and  unexpect- 
■edly  an  extraordinary  and  unusual  torrent 
of  water,  caused  by  a  waterspout,  struck  the 
side  of  the  railway  track,  thereby  undermin- 
ing the  train,  and  causing  the  engine,  bag- 
page  car,  smoker,  and  day  coach  to  overturn 
into  the  water;  that  the  accident  to  the 
train  was  not  caused  by  any  fault  of  the  de- 
fendant or  its  servants,  nor  was  the  same 
due  to  any  defect  in  the  construction  of  its 
track,  but  was  caused  by  an  unusual  and 
unprecedented  cloud-burst  and  rainfall, 
which  caused  the  heavy  torrent  of  water  to 
rush  from  the  hillside  against  and  under 
the  railway  track;  and  that  the  injuries, 
if  any,  received  by  the  plaintiff's  wife  were 
the  result  of  an  unavoidable  accident.  The 
court  instructed  the  jury  that,  "under  the 
facts  of  this  case  as  developed  by  the  undis- 
puted testimony,  the  court  feels  constrained 
to  charge  you  that  the  defendant  is  liable 
to  the  plaintiff  for  damages  sustained,  if 
you  find  from  the  testimony  that  Rosa  Tar- 
*4  L.  R.  A.  16 


in,  the  wife  of  the  plaintiff,  was  injured  in 
the  accident  about  which  the  witnesses  have 
testified."  There  was  a  verdict  and  judg- 
ment for  the  plaintiff,  and  the  company  as- 
signs that  the  court  erred,  to  its  prejudice, 
in  instructing  the  jury  as  above  recited. 

The  proof  does  not  tend,  in  our  view,  to 
sustain  the  special  defense  made  by  the 
plaintiff  in  error.  Taken  as  a  whole,  the 
defendant's  testimony  clearly  shows  that 
just  before  the  train  got  to  Stanwix  the  en- 
gineer discovered  red  lights  of  the  work  train 
closer  to  the  switch,  that  there  was  an  open- 
ing in  the  track,  and  that  he  ran  down  pret- 
ty close  to  that,  and  stopped,  and  the  con- 
ductor went  ahead  to  see  what  was  wrong. 
When  the  conductor  came  back,  they  made 
an  effort  to  back  the  train  and  get  it  into 
a  safer  place.  Almost  immediately  there- 
upon the  engine  turned  over,  carrying  with 
it  one  or  more  of  the  cars  attached  to  it, 
but  leaving  the  body  of  the  train  standing. 
The  crew,  with  the  help  of  the  passengers  be- 
gan pushing  the  cars  back,  at  which  they 
were  engaged  for  thirty  or  forty  minutes. 
The  conductor  sent  a  brakeman  through  the 
train  to  notify  the  passengers  and  get  them 
out.  He  did  not  speak  Spanish,  and  the 
plaintiff's  wife  did  not  understand  English. 
There  was  ample  time  to  get  all  of  the  pas- 
sengers out,  and  easy  to  get  them  to  a  place 
of  safety.  They  all  did  get  out,  except  the 
plaintiff's  wife  and  one  other,  and  none  of 
those  who  got  out  was  hurt.  The  dump  on 
which  the  track  was  laid  was  only  2}  feet 
high.  The  train  stood  on  it  thirty  or  forty 
minutes,  with  the  water  running,  not  over 
it,  but  along  one  side  of  it,  and  washing  the 
earth  from  under  the  ends  of  the  ties,  until 
this  wash  had  so  far  advanced  that  the 
train  turned  over.  No  feature  of  a  cloud- 
burst or  of  an  excessive  fall  of  rain,  there 
or  near,  is  shown  by  direct  evidence,  or  by 
the  effect  of  the  water  on  the  track.  Some 
of  the  witnesses  use  those  terms,  but  their 
testimony  shows  the  impropriety  of  their 
use.  The  track  was  protected  at  this  point 
by  wings  constructed  to  conduct  the  water 
to  the  culvert,  where  it  could  pass  through. 
While  the  train  was  standing  these  wings 
became  full,  and  the  one  nearest  to  the  train 
gave  away,  and  there  was,  of  course,  a  rush 
of  water  from  that  giving  away  of  the  wing. 
But  there  is  nothing  in  the  testimony,  when 
properly  analyzed,  to  bring  the  occurrence 
within  the  defense  attempted  by  the  com- 
pany. 

We  think  the  Circuit  Court  did  not  err  in 
the  charge  given  to  the  jury,  and  therefore 
its  judgment  is  affirmed. 
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UNITED   STATES   CIRCUIT   COURT   OF  APPEALS,  EIGHTH  CIRCUIT. 


W.  S.  DODGE,  Plff.  in  Err., 
v. 

TOWNSHIP   OF   MISSION. 
(46  C.  C.  A.  661,  107  Fed.  827.) 

•1.  The  power  of  a  legislature  to  levy 
or  to  authorise  the  levy  of  a  tax,  and 

to  create  or  authorize  the  creation  of  a  pub- 
lic debt  to  be  paid  by  taxation,  li  limited  to 
its  exercise  for  a  public  purpose. 

S.  The  decision  of  the  question  wheth- 
er a  tax.  or  a  public  debt  is  for  a  pub- 
lie  or  private  purpose  Is  not  a  legislative, 
but  a  Judicial,  function.  A  legislature  can- 
not make  a  private  purpose  a  public  purpose, 
or  draw  to  itself  or  create  the  power  to  au- 
thorize a  tax  or  a  debt  for  such  a  purpose,  by 
Its  mere  flat. 

8.  The  promotion  of  the  construction 
and  operation  of  mills  and  factories  to 
manufacture  sorghum  cane  Into  sugar  or 
syrup  is  a  private,  and  not  a  public,  purpose. 

4.  Township  bonds  issued  for  this  pur- 
pose,  and  the  act  of  March  1,  1880,  author- 
izing their  issue,  are  beyond  the  powers  of 
the  legislature  and  the  township,  and  are 
▼old. 

(April  11,  1001.) 

ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Kansas  to  re- 
view a  judgment  in  favor  of  defendant  in 
an  action  brought  to  enforce  payment  of 
coupons  cut  from  bonds  issued  by  defendant. 
Affirmed. 

Statement  by  Sanborn,  Circuit  Judge: 
This  is  an  action  on  359  coupons  cut  from 
22  township  bonds  issued  by  the  township 
of  Mission,  in  Shawnee  county,  in  the  state 
of  Kansas,  under  an  act  of  the  legislature 
of  that  state  passed  on  March  1,  1889,  and 
entitled  "An  Act  to  Encourage  the  Erection 
of  Mills  and  the  Manufacture  of  Sugar  and 
Syrup  out  of  Sorghum  Cane,  and  Authoriz- 
ing Townships  ana  Cities  of  the  Second  and 
Third  Class  to  Subscribe  for  Stock  in  Sugar 
Factories,  and  to  Vote  Bonds  Therefor."  This 
act  by  its  terms  empowered  any  township  or 
city  named  in  its  title  to  subscribe  to  cap- 
ital stock  of  any  incorporated  company  or- 
ganized to  erect  and  operate  public  mills  or 
factories  for  the  purpose  of  manufacturing 
sugar  and  syrup  from  sorghum  cane  upon  a 
favorable  vote  of  its  electors,  to  issue  its 

•Headnotes  by  Sanborn,  Circuit  Judge, 


bonds  to  pay  the  subscription,  and  to  levy 
taxes  to  pay  the  principal  and  interest  of 
the  bonds.  It  required  every  company  and 
association  which  received  the  benefit  of  any 
bonds  issued  under  it  to  retain  10  cent* 
from  the  purchase  price  of  every  ton  of 
sorghum  cane  which  it  bought  for  use  in 
any  mill,  and  to  pay  this  sum  over  to  the> 
treasurer  of  the  proper  township,  to  be  ap- 
plied in  payment  of  the  bonds.  It  declared 
that  all  sugar  mills  which  received  aid  un- 
der it  were  public  mills,  that  they  should 
manufacture  sugar  or  syrup  for  customer* 
who  furnished  cane,  that  they  might  charge; 
toll  therefor,  that  no  factory  should  be  re- 
quired to  receive  more  cane  than  it  could 
manufacture  into  sugar  or  syrup,  and  that 
the  amount  of  toll  to  be  paid  should  be> 
agreed  upon  between  the  company  and  th*> 
persons  raising  and  delivering  the  can* 
prior  to  the  time  of  planting  the  cane. 
Each  bond  contained  the  following  recital: 
"This  bond  is  one  of  a  series  of  thirty  bonds, 
of  five  hundred  dollars  each,  amounting  in 
the  aggregate  to  the  sum  of  fifteen  thousand 
dollars,  issued  by  the  township  of  Mission, 
of  the  county  of  Shawnee,  in  the  state  of 
Kansas,  for  the  purpose  of  encouraging  the 
erection  of  a  public  sugar  mill,  and  the 
manufacture  of  sugar  and  syrup  from  sorg- 
hum cane,  in  the  township  of  Mission,  Shaw- 
nee county,  Kansas,  pursuant  to  and  in  ac- 
cordance with  the  provisions  and  require- 
ments of  an  act  of  the  legislature  of  the 
state  of  Kansas  for  the  year  a.  d.  1889,  the 
same  being  an  act  entitled  'An  Act  to  En- 
courage the  Erection  of  Mills  and  the  Man- 
ufacture of  Sugar  and  Syrup  out  of  Sorg- 
hum Cane,  and  Authorizing  Townships  and 
Cities  of  the  Second  and  Third  Class  to  Sub- 
scribe for  Stock  in  Sugar  Factories,  and  to 
Vote  Bonds  Therefor/  approved  March  1, 
a.  d.  1889.  And  it  is  hereby  certified  and 
recited  that  all  acts,  conditions,  and  things 
required  to  be  done  precedent  to  and  in  the 
issuing  of  said  bonds  have  been  properly 
done,  nappened,  and  performed  in  regular 
and  due  form  as  required  by  law."  Each 
coupon  contained  the  statement  that  it  rep- 
resented "interest  on  public  sugar  mill  bond 

No.  ."    The  plaintiff  in  error,  W.  S. 

Dodge,  filed  a  complaint  in  this  action,  in 
whicn  he  made  the  necesary  jurisdictional 
allegations,  and  then  averred  that  on  Sep- 
tember 15,  1890,  the  defendant  in  error,  the 
township  of  Mission,  issued  and  delivered  30 


Note. — For  other  cases  In  this  series  on  the 
question,  What  are  public  purposes  for  which 
money  may  be  appropriated  or  raised  by  taxa- 
tion?— see  Daggett  v.  Colgan  (Cal.)  14  L.  R. 
A.  474,  and  note;  Waterloo  Woolen  Mfg.  Co.  v. 
Shanahan  (N.  Y.)  14  L.  R.  A.  481 ;  Wasson 
v.  Wayne  County  Comrs.  (Ohio)  17  L.  R.  A. 
796 ;  Henderson  v.  London  ft  L.  Ins.  Co.  (Ind.) 
20  L.  R.  A.  827;  Baltimore  ft  B.  Shore  R.  Co.  v. 
Spring  (Md.)  27  L.  R.  A.  72 ;  Baltimore  v.  Keel- 
ey  Institute  (Md.)  27  L.  R.  A.  646;  Hayes  v. 
Douglass  County  (Wis.)  31  L.  R.  A.  213 ;  Farm- 
er ▼.  St.  Paul  (Minn.)  33  L.  R.  A.  190:  Shelby 
County  v.  Tennessee  Centennial  Exposition  Co. 
(Tenn.)  33  L.  R  A.  717;  Re  House  (Colo.)  33 

64L.R.  A. 


L.  R.  A.  832;  Reelfoot  Lake  Levee' Dlst.  v.  Daw- 
son (Tenn.)  34  L.  R.  A.  725;  Lancey  v.  King 
County  (Wash.)  84  L.  R.  A.  817;  State  em  rel. 
Douglas  County  v.  Cornell  (Neb.)  39  L.  R.  A. 
518 ;  State  ew  rel.  Garth  v.  Swltsler  (Mo.)  40 
L.  R.  A.  280;  Bush  v.  Orange  County  Supers. 
(N.  Y.)  45  L.  R.  A.  556;  Pritchard  v.  Magoun 
(Iowa)  46  L.  R.  A.  881 ;  and  Champaign  County 
Comrs.  v.  Church  (Ohio)  48  L.  R.  A.  738. 

For  similar  cases  under  constitutional  pro- 
visions against  making  gifts  of  public  money, 
see  Bourn  v.  Hart  (Cal.)  15  L.  R.  A.  431:  Patty 
v.  Colgan  (Cal.)  18  L.  R.  A.  744 ;  and  Conlin  v. 
San  Francisco  City  ft  County  Supers.  (GaLj  21 
L.  R.  A.  474.  • 
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bonds,  for  $500  each,  payable  on  September 
15,  1910;  that  these  bond*  were  registered 
by  the  auditor  of  the  state  of  Kansas;  that 
a  copy  of  one  of  them  was  attached  to  the 
complaint;  that  each  of  the  bonds  had  cou- 
pons upon  it  for  the  payment  of  interest; 
and  that  he  was  the  owner  of  359  of  these 
coupons,  which  were  past  due  and  had  not 
been  paid.  A  demurrer  was  interposed  to 
this  complaint  which  was  sustained  by  the 
court  below,  and  thereupon  a  judgment  was 
rendered  in  favor  of  the  defendant,  which  is 
now  presented  for  review  by  the  writ  of  er- 
ror. 

Argued  before  Caldwell,  Sanborn,  and 
Thayer,  Circuit  Judges. 

Mr.  D.  R.  Hite,  with  Mr.  Henry  Keel- 
©r,  for  plaintiff  in  error: 

The  bonds  were  legal. 

Burlington  Twp.  v.  Beasley,  94  U.  S.  310, 
24  L.  ed.  161;  Citizens*  Sav.  d  L.  Asso.  v. 
Topeka,  20  Wall.  661,  22  L.  ed.  461;  Munn 
t.  Illinois,  94  U.  S.  113,  24  L.  ed.  77 ;  Amer- 
ican Live  Stock  Commission  Co.  v.  Chicago 
Live  Stock  Exchange  Co.  143  III.  210,  18  L. 
R.  A.  190,  32  N.  E.  274 ;  Budd  v.  New  York, 
143  U.  S.  517,  36  L.  ed.  247,  4  Inters.  Com. 
Rep.  45,  12  Sup.  Ct.  Rep.  468;  Brass  v. 
North  Dakota  ex  rel.  Stoeser,  153  U.  S.  391, 
38  L.  ed.  757,  4  Inters.  Com.  Rep.  670,  14 
6up.  Ct.  Rep.  857 ;  Osborne  v.  Adams  Coun- 
ty, 106  U.  S.  181,  27  L.  ed.  129,  1  Sup.  Ct 
Rep.  168;  Blair  y.  Cuming  County,  111  U. 
6.  372,  28  L.  ed.  460,  4  Sup.  Ct.  Rep.  449; 
Cole  v.  LaGrange,  113  U.  S.  7,  28  L.  ed.  898, 
$  Sup.  Ct.  Rep.  416. 

Messrs.  D.  ML  Valentine,  A.  A.  God- 
ard,  and  H.  EL  Valentine,  for  defendant 
in  error: 

Bonds  for  the  payment  of  money  cannot 
be  issued  by  a  municipal  township  to  aid  a 
private  enterprise. 

Leavenworth  County  Comrs.  v.  Miller,  7 
Kan.  502,  12  Am.  Rep.  425. 

A  municipal  township,  or  any  public  or- 
ganization, has  no  power,  and  can  have  none, 
to  subscribe  for  stock  in  a  private  corpora- 
tion, unless,  at  the  very  time  of  making  the 
subscription,  it  is  doing  an  act  to  accomplish 
a  public  purpose. 

Parker sburg  v.  Brown,  106  U.  S.  487,  27 
L.  ed.  238,  1  Sup.  Ct.  Rep.  442,  2  Am.  & 
Eng.  Corp.  Cas.  263,  and  note;  Mead  v.  Ac- 
ton, 139  Mass.  341,  1  N.  E.  413,  8  Am.  & 
Eng.  Corp.  Cas.  545,  and  note;  Cole  v.  La- 
Orange,  113  U.  S.  1,  28  L.  ed.  896,  5  Sup.  Ct. 
Rep.  416;  7  Am.  &  Eng.  Corp.  Cas.  379,  and 
note;  Opinion  of  the  Justices,  58  Me.  590; 
Allen  v.  Jay,  60  Me.  124,  11  Am.  Rep.  185; 
15  Am.  &  Eng.  Enc.  Law,  pp.  1240,  1245, 
1246,  and  note;  Dill.  Mun.  Corp.  §§  508, 
736;  Cooley,  Const.  Lim.  129,  174,  175,  5th 
•d.  152,  6th  ed.  236-238;  Cooley,  Taxn.  chap. 
4;  Getchell  v.  Benton,  30  Neb.  870,  47  N.  W. 
468;  Michigan  Sugar  Co.  v.  Auditor  Gen- 
eral, 124  Mich.  674,  83  N.  W.  625;  United 
States  ew  rel.  Miles  Planting  d  Mfg.  Co.  v. 
Carlisle,  5  App.  D.  C.  138;  Deal  v.  Missis- 
sippi County,  107  Mo.  464,  14  L.  R.  A.  622, 
18  S.  W.  24. 

The  business  of  a  sugar  mill  cannot  be 
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considered  as  public  because  of  any  legisla- 
tive hat. 

State  ew  rel.  Griffith  v.  Osawkee  Twp.  14 
Kan.  418,  19  Am.  Rep.  99;  Central  Branch 
Union  P.  R.  Co.  v.  Smith,  23  Kan.  745; 
Commercial  Nat.  Bank  v.  Iola,  9  Kan.  689, 
2  Dill.  363,  Fed.  Cas.  No.  3,061 ;  Geneseo  v. 
Geneseo  Natural  Gas,  Coal,  Oil,  Salt,  d  Min- 
eral Co.  55  Kan.  358,  40  Pac.  655;  Citizens' 
Sav.  d  L.  Asso.  v.  Topeka,  20  Wall.  655,  22  L. 
ed.  455;  Parkersburg  v.  Brou»i,106  U.  S.487, 
27  L.  ed.  238,  1  Sup.  Ct.  Rep.  442,  2  Am.  & 
Eng.  Corp.  Cas.  263,  and  note;  Cole  v.  La- 
Grange,  113  U.  S.  1,  28  L.  ed.  896,  5  Sup. 
Ct.  Rep.  416,  7  Am.  &  Eng.  Corp.  Cas.  379, 
and  note;  Re  Eureka  Basin  warehouse  d 
Mfg.  Co.  96  N.  Y.  42 ;  Allen  v.  Jay,  60  Me. 
124,  11  Am.  Rep.  185;  Coates  v.  Campbell, 
37  Minn.  498,  35  N.  W.  366;  McConnell  v. 
Ha  mm,  16  Kan.  228;  Blain  v.  Riley  County 
Agri.  Soc.  21  Kan.  558;  Atchison,  T.  d  S.  F. 
R.  Co.  v.  Atchison,  47  Kan.  712,  28  Pac 
1,000;  Osborne  v.  Adams  County,  106  U.  S. 
181,  27  L.  ed.  129,  1  Sup.  Ct.  Rep.  168,  on 
Rehearing,  109  U.  S.  1,  27  L.  ed.  835,  3  Sup. 
Ct.  Rep.  150;  Tyler  v.  Beacher,  44  Vt.  648, 
8  Am.  Rep.  398 ;  Bissell  v.  Kankakee,  64 
111.  249,  21  Am.  Rep.  554;  Mather  v.  Qfffe, 
wa,  114  111.  659,  3  N.  E.  216;  Weismer  v. 
Douglas,  64  N.  Y.  91,  21  Am.  Rep.  586; 
Lowell  v.  Boston,  111  Mass.  454,  15  Am* 
Rep.  39;  Kingman  v.  Brockton,  153  Mass. 
255,  11  L.  R.  A.  123,  26  N.  E.  998;  People 
v.  Parks,  53  Cal.  624;  Feldman  v.  Charles- 
ton, 23  S.  C.  57,  55  Am.  Rep.  6,  15  Am.  & 
Eng.  Corp.  Cas.  343,  and  note;  Curtis  ▼- 
Whipple,  24  Wis.  350,  1  Am.  Rep.  187; 
ilffy.  Gen.  v.  Eau  Claire,  37  Wis.  400;  MeaaT 
v.  Acton,  139  Mass.  341,  1  N.  E.  413,  8  Am*. 
&  Eng.  Corp.  Cas.  545,  note;  People  ew  reL 
Butler  v.  Saginaw  County  Supers.  26  Micb„ 
23;  Thompson  v.  Pittston,  59  Me.  545; 
Crowell  v.  Hopkinton,  45  N.  H.  9;  Ohio 
Valley  Iron  Works  v.  Moundsville,  11  W, 
Va.  1;  English  v.  People,  96  III.  566;  Otta- 
wa v.  Carey,  108  U.  S.  110,  27  L.  ed.  669, 
2  Sup.  Ct.  Rep.  361. 

Public  organizations  have  no  authority  or 
power  to  deal  or  speculate  in  the  stocks  of 
private  corporations.  They  were  not 
brought  into  existence  for  any  such  purpose. 

Leavenworth  County  Comrs.  v.  Miller,  7 
Kan.  528,  12  Am.  Rep.  425;  Chicago,  K.  d 
W.  R.  Co.  v.  Ozark  Twp.  46  Kan.  427,  26 
Pac.  710. 

The  business  of  the  sugar-mill  corpora- 
tion, under  the  statute,  is  purely  and  entire- 
ly private;  but  even  if  it  should  be  consid- 
ered as  partly  public  and  partly  private, 
still,  all  the  bonds  and  all  the  coupons  is- 
sued, under  the  statute,  upon  a  subscription 
by  the  township  to  the  capital  stock  of  such 
corporation,  would  be,  and  are,  utterly  void. 

Central  Branch  Union  P.  R.  Co.  v.  Smith, 
23  Kan.  755.  See  also  Coates  v.  Campbell, 
37  Minn.  498,  35  N.  W.  366;  People  v.  Parks, 
58  Cal.  624;  Kingman  v.  Brockton,  153 
Mass.  255,  11  L.  R.  A.  123,  26  N.  E.  998. 

All  other  kinds  of  mills  are  considered  as 
private. 

McConnell  v.  JJamm.  16  Kan.  228;  Osborn 
v.  Adams  County,  2  McCrary,  97,  7  Fed. 
441,  106  U.  S.  181,  27  L.  ed.  129,  1  Sup.  Ct. 
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Rep.  168,  on  Rehearing,  109  U.  S.  1,  27  L. 
ed.  835,  3  Sup.  Ct.  Rep.  150;  Tyler  v.  Beach- 
er,  44  Vt  648,  8  Am.  Rep.  398. 

The  aiding  of  public  grist  mills,  which 
are  and  have  been  considered  public  in  Eng- 
land and  in  this  country  from  time  immemo- 
rial, is  a  very  different  thing  from  the  aid- 
ing of  a  sugar  mill. 

A  statute  purporting  to  authorize  mu- 
nicipal aid  must  treat  all  alike,  and  not  pro- 
vide for  illegal  and  unfair  discriminations. 

Yick  Wo  v.  Hopkins,  118  U.  S.  356,  30  L. 
ed.  220,  6  Sup.  Ct.  Rep.  1064;  Smyth  v. 
Ames,  169  U.  6.  466,  42  L.  ed.  819,  18  Sup. 
Ct.  Rep.  418;  Carter  v.  Texas,  177  U.  S.  442, 
44  L.  ed.  839,  20  Sup.  Ct.  Rep.  687 ;  Btrauder 
v.  West  Virginia,  100  U.  S.  303,  25  L.  ed. 
664;  Neal  v.  Delaware,  103  U.  S.  370,  26 
L.  ed.  567 ;  Lake  Shore  d  M.  S.  R.  Co.  v. 
Smith,  173  U.  S.  684,  43  L.  ed.  858,  19  Sup. 
Ct.  Rep.  565 ;  Santa  Clara  County  v.  South- 
em  P.  R.  Co.  9  Sawy.  165,  18  Fed.  385; 
Louisville  d  N.  R.  Co.  v.  Railroad  Commis- 
sion, 19  Fed.  679;  Fraser  v.  McConway  d 
T.  Co.  82  Fed.  257;  Nashville,  C.  d  St.  L. 
R.  Co.  v.  Taylor,  86  Fed.  168 ;  Union  Sewer- 
Pipe  Co.  v.  Connelly,  99  Fed.  364;  State  v. 
Haun,  61  Kan.  146,  47  L.  R.  A.  369,  59  Pac. 
340;  Atchison  T.  d  8.  F.  R.  Co.  v.  Campbell, 
61  Kan.  439,  47  L.  R.  A.  251,  59  Pac.  1051; 
State  v.  Hinman,  65  N.  H.  103,  18  Atl.  194; 
Apem  Transp.  Co.  v.  Garbade,  32  Or.  582,  52 
Pac.  573,  54  Pac.  367,  882;  Steed  v.  Harvey, 
18  Utah,  367,  54  Pac.  1011;  Walsh  v.  Den- 
ver, 11  Colo.  App.  523,  53  Pac.  458;  State 
▼.  Goodwill,  33  W.  Va.  179,  6  L.  R.  A.  621, 
10  S.  E.  285 :  Re  Eight  Hours  Bill,  21  Cola 
29,  39  Pac.  328;  State  em  rel.  Schwartz  v. 
Ferris,  53  Ohio  St.  314,  30  L.  R.  A.  218,  41 
N.  E.  579 ;  State  v.  Kuntz,  47  La.  Ann.  106, 
16  So.  651;  Beardsley  v.  New  York,  L.  E. 
d  W.  R.  Co.  162  N.  Y.  230,  56  N.  E.  488; 
Har graves  Mills  v.  Harden,  25  Misc.  665, 
66  N.  Y.  937 ;  State  v.  Pennoyer,  65  N.  H. 
113,  5  L.  R.  A.  709,  18  Atl.  878;  State  v. 
Fire  Creek  Coal  d  Coke  Co.  33  W.  Va,  188, 
6  L.  R.  A.  359,  10  S.  E.  288 ;  State  v.  Divine, 
98  N.  C.  778,  4  S.  E.  477 ;  Re  House  Bill  No. 
208,  21  Colo.  27,  39  Pac.  431 ;  Low  v.  Rees 
Printing  Co.  41  Neb.  127,  24  L.  R.  A.  702, 
69  N.  W.  362;  Hunt  v.  State,  4  Kan.  60; 
Re  Page,  60  Kan.  842,  47  L.  R.  A.  68,  58 
Pac.  478 ;  Atchison,  T.  &  S.  F.  R.  Co.v. Clark, 
60  Kan.  826,  47  L.  R.  A.  77,  58  Pac.  477; 
Blake  v.  McClung,  172  U.  S.  239,  43  L.  ed. 
432,  19  Sup.  Ct.  Rep.  165;  Re  Longford,  4 
Inters.  Com.  Rep.  437,  57  Fed.  570;  State  v. 
Loomis,  115  Mo.  307,  21  L.  R.  A.  789,  22  S. 
W.  350;  Kansas  City  v.  Crush,  151  Mo.  128, 
52  S.  W.  286;  State  ex  rel.  Wyatt  v.  Ash- 
brook,  154  Mo.  375,  48  L.  R.  A.  265,  55  S. 
W.  627 :  Lippman  v.  People,  175  111.  101,  51 
N.  E.  872 :  Denver  v.  Bach,  26  Cola  530,  46 
L.  R.  A.  848,  58  Pac.  1089;  State  v.  Gard- 
ner, 58  Ohio  St.  699,  41  L.  R.  A.  689,  51  N. 
E.  138;  State  coo  rel.  McCue  v.  Ramsey  Coun- 
ty, 48  Minn.  236,  51  N.  W.  112;  Britton  v. 
San  Francisco  City  &  County  Election 
Comrs.  129  Cal.  337,  61  L.  R.  A.  115,  61 
Pac.  1115;  State  v.  Santee  (Iowa)  82  N.  W. 
445;  Los  Angeles  Gold  Mine  Co.  v.  Camp- 
bell, 13  Colo.  App.  1,  56  Pac.  246;  San  An- 
tonio d  A.  P.  R.  Co.  v.  Wilson  (Tex.  App.) 
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19  S.  W.  010;  Monti  cello  Distilling  Co.  v. 
Baltimore,  90  Md.  416,  45  ~&tl.  210;  Green 
v.  Port  Jervis,  31  Misc.  69,  64  N.  Y.  Supp. 
547. 

Sanborn,    Circuit  Judge,  delivered  the 

opinion  of  the  court: 

It  is  a  fundamental  principle  of  a  repub- 
lican form  of  government  that  no  man  shall 
be  involuntarily  deprived  of  his  life,  liberty, 
or  property  without  due  process  of  law. 
The  prohibition  of  such  a  deprivation  by  the 
states  is  found  in  the  14th  Amendment  to 
the  Constitution  of  the  United  States.  But 
it  lies  deeper,  and  limits  and  conditions 
every  grant  of  legislative,  executive,  or  ju- 
dicial authority.  The  proposition  was  an- 
nounced in  the  early  history  of  the  Republic 
and  it  has  been  constantly  affirmed.  Th» 
Supreme  Court  said  in  Colder  v.  Bull,  3 
Dall.  386,  388,  1  L.  ed.  648,  649:  "A  law 
that  punishes  a  citizen  for  an  innocent  ac- 
tion, or,  in  other  words,  for  an  act  which, 
when  done,  was  in  violation  of  no  existing 
law ;  a  law  that  destroys  or  impairs  the  law- 
ful private  contracts  of  citizens;  a  law  that 
makes  a  man  a  judge  in  his  own  cause;  or 
a  law  that  takes  property  from  A.  and  gives 
it  to  B.,— ■ it  is  against  all  reason  and  justice 
for  a  people  to  intrust  a  legislature  with 
such  powers,  and  therefore  it  cannot  be  pre- 
sumed that  they  have  done  it.1' 

A  legislative  act  which  takes,  or  under- 
takes to  authorize  the  taking,  of  private 
property  for  a  private  object,  either  by  taxa- 
tion, or  by  the  exercise  of  the  power  of  emi- 
nent domain,  or  by  any  other  means,  is  not  a 
law,  but  an  arbitrary  decree,  whereby  the 
property  of  one  citizen  may  be  transferred 
to  another.  Such  an  act  is  beyond  the  lim- 
its of  the  powers  granted  by  the  people  to 
the  legislatures  of  the  states,  and  is  without 
legal  force  or  effect.  The  legislative  power 
of  taxation  and  power  of  eminent  domain 
are  alike  limited  to  the  exercise  thereof  for 
public  objects,  and  they  cannot  be  success- 
fully prostituted  for  private  purposes.  For 
the  same  reasons  the  power  of  a  legislature 
to  create  or  to  authorize  the  creation  of  a 
public  debt,  and  the  issue  of  public  bonds 
to  be  paid  by  taxation,  is  subject  to  the 
same  limitation.  The  clear  and  forcible 
declarations  of  Chief  Justice  Black  in  1853 
in  Sharpless  v.  Philadelphia,  21  Pa.  147,  169, 
59  Am.  Dec.  759,  have  long  since  become  the 
settled  law  of  the  land.  He  said :  "Neither 
has  the  legislature  any  constitutional  right 
to  create  a  public  debt,  or  to  lay  a  tax,  or  to 
authorize  any  municipal  corporation  to  do 
it,  in  order  to  raise  funds  for  a  mere  pri- 
vate purpose.  No  such  authority  passed  to 
the  assembly  by  the  general  grant  of  legis- 
lative power.  This  would  not  be  legislation. 
Taxation  is  a  mode  of  raising  revenue  for 
public  purposes.  When  it  is  prostituted  to 
objects  in  no  way  connected  with  the  public 
interests  or  welfare,  it  ceases  to  be  taxation, 
and  becomes  plunder.  Transferring  money 
from  the  owners  of  it  into  the  possession  of 
those  who  have  no  title  to  it,  though  it  be 
done  under  the  name  and  form  of  a 
tax,  is  unconstitutional  for  all  the  reasons 
which  forbid  the  legislature  to  usurp  any 
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ether  power  not  granted  to  them."  See 
also  Cole  v.  La  Grange,  113  U.  S.  1,  6,  28 
L.  ed.  896,  897,  5  Sup.  Ct  Rep.  416. 

A  necessary  corollary  to  these  proposi- 
tions is  that  a  legislature,  which  has  no 
power  to  authorize  the  levy  of  a  tax  or  the 
creation  of  a  public  debt  for  a  private  pur- 
pose, has  no  power  to  draw  that  authority 
to  itself,  or  to  create  it  by  its  mere  declara- 
tion that  a  private  purpose  is  a  public  one. 
Any  other  theory  would  destroy  the  limita- 
tion. A  legislature  cannot  make  a  private 
purpose  a  public  one  by  its  mere  fiat,  and 
the  determination  of  the  question  in  any 
ease  whether  or  not  a  given  object  is  public 
or  private  is  a  judicial,  and  is  not  a  legis- 
lative, function.  Allen  v.  Jay,  60  Me.  124, 
139,  11  Am.  Rep.  185;  Tyler  v.  Beacher,  44 
Vt.  648,  651,  8  Am.  Rep.  398;  Re  Eureka 
Basin  Warehouse  &  Mfg.  Co.  96  N.  Y.  42, 
47,  48. 

If  the  bonds  and  coupons  upon  which  this 
action  is  founded  are  ever  paid,  the  money 
to  discharge  them  must  be  raised  by  the 
levying  of  taxes  upon  private  property  situ- 
ated in  the  township  of  Mission.  Their  va- 
lidity, therefore,  must  depend  upon  the  an- 
swer to  the  question  whether  they  were  is- 
sued for,  and  their  proceeds  were  applied  to, 
a  public  or  a  private  purpose.  Tiiey  were 
issued  to  raise  money  to  pay  a  subscription 
made  by  the  township  to  the  stock  of  a  pri- 
vate corporation  organized  to  erect  and 
operate  mills  to  make  sugar  and  syrup  from 
sorghum  cane,  and  their  proceeds  were  ap- 
plied to  that  purpose.  The  question,  then, 
is  whether  or  not  the  construction  and  main- 
tenance of  factories  owned  by  private  cor- 
porations to  manufacture  sugar  and  syrup 
from  sorghum  cane  is  a  public  or  a  private 
purpose.  The  true  answer  to  the  question 
seems  to  be  plain  and  certain.  Speaking 
generally,  a  public  purpose  is  a  governmen- 
tal purpose,  one  of  the  purposes  for  which 
governments  are  instituted  and  maintained 
among  men,  such  as  the  maintenance  of 
order,  the  prevention  and  punishment  of 
crime,  the  care  of  highways,  the  relief  of 
the  destitute,  the  education  of  youth,  the 
erection  of  buildings  for  the  use  of  schools 
and  of  the  officers  of  the  government ;  while 
a  private  object  is  one  which  is  ordinarily 
sought  and  attained  by  individuals  or  pri- 
vate associations  of  individuals,  such  as  the 
cultivation  of  the  soil,  the  manufacture  of 
useful  and  attractive  articles,  the  purchase 
and  sale  of  merchandise,  and  the  thousand 
and  one  purposes  which  enlist  individual  en- 
terprise and  energy  in  a  complex  and  ad- 
vancing civilization.  There  seems  to  be  no 
doubt  in  which  category  the  promotion  of  the 
construction  and  maintenance  of  sugar 
factories  falls. 

Counsel  for  the  plaintiff  in  error,  however, 
call  attention  to  the  settled  rule  that  the 
promotion  of  the  construction  of  railroads 
and  of  custom  gristmills  operated  by  water 
is  a  public  purpose,  in  aid  of  which  munici- 
pal corporations  may  lawfully  issue  bonds, 
and  to  the  opinion  of  the  Supreme  Court  in 
Burlington  Twp.  v.  Beasley,  94  U.  S.  310, 
24  L.  ed.  161,  and  insist  that  the  aid  of  the 
construction  of  sugar  mills  is  an  analogous 
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object,  and  therefore  a  public  purpose.  No 
argument  is  required  to  show  that  the  erec- 
tion of  sugar  mills,  which  directly  benefit 
only  those  who  own  them,  and  which  indi- 
rectly assist  only  those  who  raise  sorghum 
cane,  is  no  such  public  object  as  the  con- 
struction of  railroads,  our  chief  means  of 
transportation,  whose  rates  are  regulated  by 
law,  which  may  be  used  by  every  citizen  for 
a  reasonable  compensation,  and  which  are 
of  universal  benefit.  In  the  case  of  Bur- 
lington Twp.  v.  Beasley  the  bonds  under  con- 
sideration were  issued  to  aid  in  the  con- 
struction of  a  custom  gristmill  propelled  by 
steam,  pursuant  to  an  act  of  the  legislature 
which  authorized  the  township  to  emit  them 
for  the  purpose  of  "building  bridges,  free  or 
otherwise,  or  to  aid  in  the  construction  of 
railroads  or  water  power,  by  donation  there- 
to or  the  taking  of  stock  thereof,  or  for  other 
works  of  internal  improvement."  The 
bonds  did  not  show  on  their  face  for  which 
one  of  the  purposes  named  in  the  act  they 
were  sent  forth,  but  simply  recited  that  they 
were  issued  under  this  law.  The  court  held 
in  the  first  place,  that  if  there  was  power 
in  the  township  to  issue  the  bonds  under 
any  circumstances  they  might  be  valid,  and 
that  as  it  was  clear  that  such  power  existed 
to  issue  them  for  the  public  purpose  of 
building  bridges  and  constructing  railroads, 
and  there  was  nothing  on  the  face  of  the 
bonds  to  vitiate  them,  they  were  good  in  the 
hands  of  innocent  purchasers,  and,  in  the 
second  place,  that  the  construction  and 
maintenance  of  a  custom  gristmill  propelled 
by  steam  was  a  work  of  internal  improve- 
ment under  this  statute  of  Kansas,  for 
which  taxes  might  be  levied  to  pay  these 
bonds. 

The  decision  in  this  case  is  not  controlling 
upon  the  issues  presented  in  the  case  at  bar, 
because  the  bonds  before  us  disclose  the  fact 
that  they  were  issued  for  the  purpose  of 
encouraging  the  construction  and  operation 
of  a  public  sugar  mill,  so  that  there  can  be 
no  bona  fide  purchasers  without  notice  of 
the  object  of  their  issue,  and  because  the 
Burlington  Twp.  Case  illustrates,  not  the 
general  rule,  but  an  exception  to  the  well- 
established  rule  that  the  aid  of  private  man- 
ufacturing or  business  enterprises  is  not  a 
public  purpose  for  which  taxation  may  be 
imposed.  This  decision  is  the  outgrowth 
of  a  more  primitive  state  of  society,  when 
there  were  no  railroads  and  few  good  high- 
ways, and  when  custom  gristmills  in  the 
immediate  neighborhoods  of  productive 
fields  to  grind  grain  for  bread  for  the  peo- 
ple and  for  food  for  the  cattle  were  a  public 
necessity.  In  this  state  of  affairs  a  line  of 
decisions  was  developed  to  the  effect  that 
aid  in  the  construction  and  maintenance  of 
custom  gristmills  driven  by  water,  and  the 
development  of  the  necessary  water  power 
to  propel  them,  was  a  public  object,  for 
which  taxes  might  be  lawfully  levied  upon 
the  property  of  all  the  citizens.  Guernsey 
v.  Burlington  Twp.  4  Dill.  375,  Fed.  Cas.  No. 
5,855;  Harding  v.  Funk,  8  Kan.  315.  The 
Burlington  Tvrp.  Case,  perhaps,  advanced 
another  step,  for  the  decision  was  that  the 
promotion  of  a  gristmill  propelled  by  steam, 
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as  well  as  one  propelled  by  water,  was  a 
public  purpose.  This  proposition,  however, 
together  with  the  entire  line  of  decisions 
upon  which  it  rests,  forms  an  exception  to 
the  general  rule  upon  this  subject,  is  inap- 
plicable to  the  public'needs  and  purposes  of 
this  day,  and  ought  not  to  be  enlarged. 
This  view  is  sustained  by  the  decisions  of  the 
supreme  court,  by  reason,  and  by  the  great 
weight  of  authority.  The  Burlington  Twp. 
Case  was  decided  in  1876.  Six  years  later, 
in  1882,  in  the  case  of  Osborne  v.  Adams 
County,  106  U.  S.  181,  27  L.  ed.  129,  1  Sup. 
Ct.  Rep.  168,  the  supreme  court  held,  under 
an  act  which  authorized  the  issue  of  bonds 
"to  aid  in  the  construction  of  any  railroad 
ot  other  work  of  internal  improvement/' 
that  a  gristmill  propelled  by  steam  was  not 
a  work  of  internal  improvement,  and  that 
bonds  issued  to  aid  in  its  construction  were 
void.  In  1883  it  cited  this  decision  with  ap- 
proval, and  held  that  gristmills  propelled  by 
water  were  works  of  internal  improvement 
under  the  same  statute,  and  that  bonds  is- 
sued to  aid  in  the  construction  of  a  canal 
to  conduct  the  water  to  such  mills  were  is- 
sued for  a  public  purpose,  and  were  valid. 
Blair  v.  Cuming  County,  111  U.  S.  363,  372, 
28  L.  ed.  457,  460,  4  Sup.  Ct.  Rep.  449. 
These  decisions  show  the  narrow  limits  and 
sharp  lines  which  confine  this  exception  to 
the  general  rule. 

When  we  turn  from  this  line  of  decisions 
to  the  consideration  of  the  nature  of  public 
aid  in  the  construction  and  operation  of 
other  manufacturing  plants  of  various  kinds, 
the  decisions  of  the  Supreme  Court  voice  no 
uncertain  sound.  In  Citizens*  Sav.  d  L. 
As80.  v.  Topeka,  20  Wall.  655,  663,  22  L. 
ed.  455,  461,  the  legislature  of  Kansas  had 
granted  to  the  city  council  of  Topeka  the 
power  "to  encourage  the  establishment  of 
manufactories  and  such  other  enterprises  as 
may  tend  to  develop  snd  improve  such  city" 
and  the  authority  14>  issue  bonds  for  this 
purpose.  The  court  held  that  this  grant 
was  beyond  the  limitations  upon  the  power 
of  the  legislature  which  grew  out  of  the  es- 
sential nature  of  all  free  governments,  and 
that  bonds  issued  by  a  city  to  aid  and  en- 
courage a  manufacturing  company  in  estab- 
lishing and  operating  bridge  shops  in  To- 
peka were  emitted  for  a  private  purpose, 
and  were  void.  In  Parkersburg  v.  Brown, 
106  U.  S.  487,  491,  27  L.  ed.  238,  240,  1  Sup. 
Ct  Rep.  442,  the  mayor  and  city  council 
of  Parkersburg  had  been  authorized  by  the 
legislature  of  Virginia  to  issue  the  bonds 
of  that  city  for  the  purpose  of  lending  them 
to  manufacturers  carrying  on  business  in  or 
near  the  municipality,  and  the  bonds  had 
been  issued.  But  the  Supreme  Court  held 
that  they  were  not  sent  forth  for  a  public 
purpose,  and  were  invalid.  In  Cole  v.  La 
Orange,  113  U.  S.  1,  9,  28  L.  ed.  896,  898, 
6  Sup.  Ct.  Rep.  416,  the  legislature  of  the 
state  of  Missouri  had  granted  to  the  city  of 
La  Grange  the  power  to  subscribe  for  stock 
in  any  manufacturing  company  and  to  is- 
sue bonds  to  pay  the  subscription.  The  city 
had  delivered  its  bonds  to  a  manufacturing 
company  established  for  the  purpose  of  oper- 
ating a  rolling  mill,  but  the  court  held  that 
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the  grant  was  ultra  vires  the  legislature, 
that  the  object  was  private,  and  that  the 
bonds  were  void. 

The  sugar  factory,  to  aid  in  the  construc- 
tion of  which  these  bonds  were  issued,  was 
not  to  be  constructed  or  operated  by  the 
township  ox  its  oliicers,  but  by  private  own- 
ers. The  officers  of  the  township  were  to 
have  no  control  or  direction  of  its  manage- 
ment. It  was  not  to  be  erected  to  perform, 
or  to  assist  in  the  performance  of,  any  func- 
tion of  government.  All  prosperous  mer- 
cantile and  manufacturing  enterprises  in  a 
town  tend  to  enhance  the  value  of  property, 
to  employ  labor,  and  to  increase  business. 
The  fact  that  the  construction  and  operation 
of  this  mill  would  have  a  similar  effect  in 
no  way  differentiates  the  purpose  or  object 
of  its  promotion  from  that  of  the  promotion 
of  other  private  business  undertakings.  If 
this  attempt  to  promote  the  manufacture  of 
sugar  by  taxation  is  to  be  sustained,  every 
holder  of  property  in  this  township  must 
contribute  a  portion  of  that  property  to  pay 
for  the  erection  and  operation  of  this  mill. 
For  what  purpose  must  he  make  this  con- 
tribution? Not  to  sustain  the  government, 
but  to  build  a  mill  for  private  owners,  in 
which  they  may  conduct  their  own  private 
business.  Who  receives  the  proceeds  of 
these  bonds?  Or,  in  other  words,  to  whom 
does  the  taxpayer  really  pay  his  tax?  Not 
to  the  salaried  officers  of  the  government, 
not  to  the  teachers  of  the  children  in  the 
public  schools,  but  to  the  private  individu- 
als who  own  the  mills.  For  whose  benefit 
does  he  contribute  this  share  of  his  prop- 
erty? For  the  direct  benefit  of  the  owners 
of  the  mill  alone,  and  perhaps  for  the  in- 
direct benefit  of  those  farmers  who  contract 
with  these  owners  before  they  plant  their 
cane  for  its  manufacture  into  sugar  or 
syrup.  When  these  facts  are  studiously 
considered,  all  doubt  of  the  character  of  this 
promotion  vanishes.  The  aid  of  the  con- 
struction and  operation  of  this  mill  actually 
serves  but  two  purposes.  It  serves  to  en- 
able the  owners  of  the  mill  to  gain  the  le- 
gitimate profits  of  their  undertaking,  and  it 
serves  to  take  by  taxation  from  the  owners 
of  property  in  the  township  a  portion  of 
that  property  and  to  give  it  to  the  owners 
of  the  mill  or  to  the  promoters  of  the  scheme 
for  their  private  use.  Neither  of  these  ob- 
jects is  a  public  purpose.  Neither  of  them 
is  a  purpose  for  which  taxes  can  be  law- 
fully levied,  or  for  which  municipal  bonds 
may  be  legally  issued.  Our  conclusion  is 
that  the  promotion  of  the  construction  and 
operation  of  a  mill  for  the  manufacture  of 
sorghum  cane  into  sugar  and  syrup  is  not 
a  public  purpose.  Township  bonds  issued 
for  that  purpose,  and  the  act  of  the  legis- 
lature which  authorizes  their  issue,  are  alike 
beyond  the  powers  of  the  legislature  and  of 
the  township,  and  are  void.  Skarpless  v. 
Philadelphia,  21  Pa.  147,  169,  59  Am.  Dec. 
759;  Citizens'  Sav.  d  L.  Asso.  v.  Topeka,  20 
Wall.  655.  661,  22  L.  ed.  455,  460;  Parkers- 
burg v.  Brown,  106  U.  S.  487,  500,  27  L.  ed. 
238,  243,  1  Sup.  Ct.  Rep.  442;  Osborne  t. 
Adams  County,  106  U.  S.  181,  27  L.  ed.  129, 
1   Sup.  Ct.  Rep.  168;   Cole  v.  La  Orange, 
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113  U.  S.  1,  7,  28  L.  ed.  806,  808,  5  Sup.  Ct. 
Rep.  416;  Allen  v.  Jay,  60  Me.  124,  128,  11 
Am.  Rep.  185;  Mead  v.  Acton,  130  Mass. 
341,  1  N.  E.  413;  Michigan  Sugar  Co.  v. 
Auditor  General,  124  Mich.  174,  83  N.  W. 
425,  627;  United  States  ex  rel.  Miles  Plant- 
ing d  Mfg.  Co.  v.  Carlisle,  5  App.  D.  C.  138, 
146,  161;  Deal  v.  Mississippi  County,  107 
Mow  464,  468,  14  L.  R.  A.  622,  18  S.  W.  24 ; 
Kingman  v.  Brocton,  153  Mass.  255,  11  L. 
R.  A.  123,  26  N.  E.  008;  People  v.  Parks, 
68  Cal.  624,  643;  Atty.  Gen.  v.  Eau  Claire, 
37  Wis.  400;  State  ex  rel.  Griffith  v. 
Osaxckee  Tvop.  14  Kan.  418, 420, 10  Am.  Rep. 
99;  Geneseo  v.  Geneseo  Natural  Gas,  Coal, 
Oil,  Salt,  d  Mineral  Co.  55  Kan.  358,  361,  40 
Pac.  655;  Re  Eureka  Basin  Warehouse  <£ 
Mfg.  Co.  06  N.  Y.  42,  47,  48;  Coates  v. 
Campbell,  37  Minn.  408,  400,  35  N.  VV.  366. 

The  argument  of  counsel  for  the  plaintiff 
in  error  that  the  promotion  of  the  construc- 
tion and  operation  of  this  mill  is  a  public 
purpose,  because  the  legislature  declared  in 
the  act  authorizing  the  issue  of  the  bonds 
that  the  mills  aided  thereby  were  public  mills, 
and  because  the  Supreme  Court  in  Munn 
v.  Illinois,  04  U.  S.  113,  24  L.  ed.  77,  Budd 
t.  People,  143  U.  S.  517,  36  L.  ed.  247,  4 
Inters.  Com.  Rep.  45,  12  Sup.  Ct.  Rep.  468, 
and  Brass  v.  North  Dakota  ex  rel.  Stoeser, 
153  U.  S.  301,  38  L.  ed.  757,  4  Inters.  Com. 
Rep.  670,  14  Sup.  Ct.  Rep.  857,  held  that  the 
business  of  receiving  and  storing  grain  for 
compensation  in  elevators,  warehouses,  and 
docks  might  be  declared  by  the  legislature 
of  the  states  to  be  of  a  public  character, 
and  might  be  regulated  under  their  police 
power,  has  not  been  overlooked.  But  that 
contention  cannot  prevail,  because  the  ob- 
ject of  the  promotion  of  this  mill  and  of  its 
operation  was  clearly  private,  and  a  legisla- 
ture cannot  by  its  mere  fiat  make  a  private 
object  a  public  one  for  the  purpose  of  taxa- 
tion, and  also  because  the  limits  of  the 
power  to  tax  are  by  no  means  the  same  as 
the  limits  of  the  police  power  of  the  states. 
Many  private  occupations,  as  the  sale  of  in- 
toxicants, the  driving  of  carriages  for  hire, 
and  the  construction  of  private  buildings 
along  the  streets  of  a  city,  bear  such  a  re- 
lation to  the  public  welfare  that  they  may 
fee  regulated  under  the  police  power  of  a 
state,  when  there  is  an  entire  absence  of 
power  in  its  legislature  to  tax  the  property 
of  its  citizens  to  promote  or  maintain  these 
enterprises. 

The  judgment  below  is  affirmed. 


John  W.  KAUFFMAN,  Plff.  in  Err., 

v. 

Henry  RAEDER  et  al. 
(47  C.  C.  A.  278,  108  Fed.  171.) 
•1.     The  situation  of  the  parties  when  a 

•Headnotes  by  Sanborn,  Circuit  Judge. 

Note. — On  the  question  of  the  right  to  rescind 
or  ■  ban  don  a  contract  because  of  the  other  par- 
ty's default,  see  I-ake  Shore  ft  M.  S.  R.  Co.  v. 
Richards  (111.)  30  L.  R.  A.  33,  and  note;  also 
Worthlngton  t.  Gwln  (Ala)  43  L.  R.  A.  382. 
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contract  Is  made,  Its  subject-matter,  and 
the  purpose  of  its  execution  are  always  ma- 
terial to  determine  the  intention  of  the  par- 
ties and  the  meaning  of  the  terms  they  used, 
and  when  these  are  ascertained  they  must 
prevail  over  the  dry  words  of  the  agreement. 
36.  Where  one  party  to  a  contract  has 
received  and  retained  the  benefits  of 
a  substantial  partial  performance 
thereof  by  the  other  party,  he  cannot  rescind 
It,  but  the  contract  must  stand,  he  must  per- 
form his  part  of  It,  and  his  remedy  for  the 
breach  of  complete  performance  by  the  other 
party  Is  limited  to  compensation  therefor  in 
damages. 

3.  A  party  to  a  contract  who  has  con- 
ferred npon  the  other  party  thereto 
the  benefits  of  a  substantial  partial  per- 
formance thereof,  but  who  has  not  completely 
performed  the  agreement,  may  maintain  an 
action  ngainst  the  other  party  for  specific  per- 
formance, or  for  damages  for  the  latter's  fail- 
are  to  perform,  upon  plea  and  proof  of  his 
own  partial  performance,  without  plea  or 
proof  of  his  complete  performance:  and  the 
defendant  In  such  an  action  may  recoup  his 
damages  for  the  plaintiff* ■  failure  of  complete 
performance,  or  may  recover  them  in  an  Inde- 
pendent action  therefor. 

4.  The  breach  of  a  dependent  cove- 
nant, a  covenant  which  goes  to  the  whole 
consideration  of  a  contract,  gives  to  the  in- 
jured party  the  right  to  rescind  the  contract, 
or  to  treat  it  as  broken  and  to  recover  dam- 
ages for  a  total  breach. 

5.  A  breach  of  an  Independent  cove- 
nant, of  a  covenant  which  does  not 
a*o  to  the  whole  consideration  of  a 
contract,  but  which  Is  subordinate  and  Inci- 
dental to  Its  main  purpose,  does  not  consti- 
tute a  breach  of  the  entire  contract,  or  war- 
rant its  rescission  by  the  injured  party.  The 
latter  is  still  bound  to  perform  his  part  of 
the  contract,  and  his  only  remedy  for  the 
breach  Is  compensation  In  damages. 

6.  Commercial  contracts  must  be  In- 
terpreted in  the  light  of  commercial  usages, 
and  their  performance  must  be  such  as  busi- 
ness men  would  naturally  contemplate. 

7.  All  that  Is  ordinarily  required  of  a 
party  to  a  contract  who  has  agreed  to  de- 
liver personal  property  upon  the  payment  of 
a  debt  or  price  is  that  he  shall  put  the  prop- 
erty in  some  convenient  place,  subject  to  the 
disposal  of  the  payer  upon  his  compliance 
with  the  terms  of  the  contract,  and  that  he 
shall  notify  the  promisor  of  the  fact. 

8.  Nine  parties  agreed  to  pay  $3S,000 
and  Interest  to  A  on  or  before  a  day  cer- 
tain, and  A  agreed  to  assign  and  deliver  cer- 
tain stock  In  a  corporation  to  them  when  they 
paid  the  money.  A  deposited  the  stock  In  a 
bank  in  the  city  of  St.  Louis,  where  the  con- 
tract was  made,  and  more  than  forty  days  be- 
fore the  day  certain  caused  the  obligors  to  be 
notified  that  the  stock  was  In  the  bank,  sub- 
ject to  their  disposition,  upon  their  payment 
of  their  debt.  Some  of  the  nine  parties  re- 
sided and  conducted  business  In  St.  Louis; 
others  In  Chicago.  Held,  this  was  a  reason- 
able, fair,  and  sufficient  offer  of  performance 
of  his  contract  by  A. 

(Thayer,  Circuit  Judge,  dissents.) 

(April  10,  1901.) 

ERROR  to  the  Circuit  Court  of  the  Unit- 
ed  States  for  the  Eastern  District  of 
Missouri  to  review  a  judgment  in  favor  of 


248 


United  States  Circuit  Court  of  Appeals. 


defendants  in  an  action  brought  to  recover 
damages  for  breach  of  contract.    Reversed. 

Statement  by  Sanborn,  Circuit  Judge: 
This  is  an  action  on  a  contract.  At  the 
close  of  the  evidence  the  court  directed  a 
verdict  in  favor  of  the  defendants.  The 
writ  of  error  challenges  the  judgment  which 
followed  that  verdict.  The  material  facts 
established  when  the  court  directed  the  ver- 
dict were  these:  The  plaintiff  in  error, 
John  W.  Kauffman,  was  in  1895  the  owner 
of  certain  real  estate  in  the  city  of  St.  Louis, 
Missouri,  at  the  northwest  corner  of  Ninth 
and  Olive  streets.  On  June  19,  1895,  be 
made  a  lease  of  this  property  to  the  Central 
Realty  &  Improvement  Company,  a  corpora- 
tion, for  a  rental  of  $35,000  per  annum, 
payable  quarterly  on  August  1st,  November 
1st,  February  1st,  and  May  1st  in  each  year. 
In  July,  1895,  the  Century  Building  Com- 
pany, a  corporation,  was  organized  for  the 
purpose  of  taking  an  assignment  of  this 
lease  and  constructing  a  building  on  these 
premises.  On  July  19,  1895,  the  lease  was 
assigned  to  the  Century  Building  Company/ 
and  that  corporation  assumed  the  payment 
of  the  rents  reserved  therein  to  the  plain- 
tiff, Kauffman.  After  the  lease  of  June  19, 
1895,  had  been  made,  the  defendants  in  er- 
ror and  their  associates,  for  the  purpose  of 
relieving  the  Century  Building  Company  of 
the  payment  of  the  rent  on  this  lease  for 
one  year,  and  of  securing  the  payment  and 
satisfaction  of  the  first  $35,000  payable  up- 
on this  lease,  made  the  following  contract 
with  John  W.  Kauffman: 

This  agreement,  made  and  entered  into  in 
triplicate  this  19th  day  of  June,  1895,  by 
ana  between  John  W.  Kauffman,  of  the  city 
of  St.  Louis,  party  of  the  first  part,  and 
Henry  Raeder,  Jonathan  Clark,  B.  S.  Crock- 
er, and  A.  S.  Coffin,  of  the  city  of  Chicago, 
state  of  Illinois,  and  C.  W.  Wall,  A.  O.  Rule, 
and  R.  F.  Kilgen,  of  the  city  of  St.  Louis, 
state  of  Missouri,  and  the  McCormick-Kil- 
gen-Rule  Real-Estate  Company,  a  corpora- 
tion organized  under  the  laws  of  the  state 
of  Missouri,  of  the  city  of  St.  Louis,  state 
of  Missouri,  parties  of  the  second  part,  wit- 
nesseth:  That  whereas,  the  said  parties  of 
the  second  part  propose  and  intend  to  organ- 
ize a  corporation  under  the  laws  of  the  state 
of  Missouri,  and  particularly  under  act 
March  21,  1891,  of  the  general  assembly  of 
said  state,  with  a  capital  stock  of  one  mill- 
ion dollars  ($1,000,000),  six  hundred  thou- 
sand dollars  ($600,000)  of  the  same  to  be 
preferred  and  to  draw  a  preferred  dividend 
of  six  per  cent  (6%  )  per  annum,  said  compa- 
ny to  be  known  and  styled  the  'Century 
Building  Company,'  or  such  other  name  as 
may  be  hereafter  agreed  upon,  said  compa- 
ny to  be  organized  for  the  purpose  of  ac- 
quiring a  certain  lease,  dated  the  19th  day 
of  June,  1895,  entered  into  between  said 
party  of  the  first  part  and  the  Central  Real- 
ty &  Improvement  Company,  which  lease  cov- 
ers certain  premises  in  the  city  of  St.  Louis, 
at  the  northwest  corner  of  Ninth  and  Olive 
streets,  in  said  city,  and  to  which  lease  ref- 
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erence  is  hereby  made  as  part  hereof,  and 
also  for  the  further  purpose  of  erecting  s> 
building  on  such  premises,  including  the- 
premises  covered  by  the  Durning  lease,  re- 
ferred to  in  said  last- mentioned  lease;  and 
whereas,  the  said  parties  of  the  second  part 
have  requested,  and  do  hereby  request,  the- 
said  party  of  the  first  part  to  accept  and  re- 
ceive from  said  proposed  corporation,  or  the- 
said  parties  of  the  second  part,  in  pay- 
ment of  four  (4)  instalments  of  rent 
provided  for  in  said  lease, — said  four  (4) 
instalments  being  respectively  due  August 
1,  1895,  the  first  day  of  November,  1895, 
the  first  day  of  February,  1896,  and  the  first 
day  of  May,  1896,  and  aggregating  thirty- 
five  thousand  dollars  ($35,000)  and  being- 
for  eight  thousand  seven  hundred  and  fifty 
dollars  ($8,750)  each, — three  hundred  and 
fifty  (350)  shares  at  par  of  the  preferred 
capital  stock  of  said  proposed  corporation^ 
or  thirty-five  thousand  dollars  ($35,000), 
divided  into  four  (4)  instalments  equal  to 
said  instalments  of  rent;  and  whereas,  the» 
said  party  of  the  first  part  has  agreed  to  ac- 
cept said  shares  of  stock  for  said  instal- 
ments of  rent,  at  and  upon  the  times  they 
become  due,  upon  the  condition  that  the- 
said  parties  of  the  second  part  agree,  on  or 
before  the  1st  day  of  July,  1898,  to  purchase- 
said  shares  of  preferred  stock  from  said  par- 
ty of  the  first  part,  at  and  for  the  price  of 
thirty-five  thousand  dollars  ($35,000).  and 
in  addition  thereto  an  amount  equal  to  in- 
terest at  the  rate  of  six  per  cent  (6% )  per 
annum  on  the  said  several  instalments  of 
rent  from  the  time  they  become  severally 
due  and  payable,  less  any  dividend  which* 
the  said  party  of  the  first  part  may  have  re- 
ceived on  account  of  said  preferred  stock: 
Now  therefore,  the  said  parties  of  the  sec- 
ond part  do  hereby  agree  and  bind  them- 
selves to  purchase  said  preferred  stock  front 
said  party  of  the  first  part,  as  hereinbefore- 
recited,  and  to  pay  therefor  the  price  here- 
inbefore set  forth ;  and  tne  said  party  of  the- 
first  part  agrees  to  sell  and  transfer  to  said 
parties  of  the  second  part  the  said  stock  at 
the  times  and  for  the  price  hereinbefore  Bet 
forth.  This  contract  shall  be  binding  oit 
the  said  parties,  respectively,  and  as  well 
their  respective  heirs,  executors,  adminis- 
trators, and  assigns. 

In  witness  whereof,  the  said  parties  have* 
hereunto  set  their  hands  the  day  and  year 
first  hereinbefore  written. 

[Signed]  John  W.  Kauffman. 

Henry  Raeder. 

Jonathan  Clark. 

B.  S.  Crocker. 
A.  S.  Coffin. 

C.  W.  Wall 
A.  O.  Rule. 
R.  F.  Kilgen 
McCormick-Kilgen-Rule 

Real-Estate  Co.,. 
[Corporate  Seal.]  R.  F.  Kilgen.  V.  Pres.,. 

A.  O.  Rule,  Secy. 

Kauflfman  satisfied  the  debt  and  dis- 
charged the  lessee  and  its  assignee  from 
their  liability  for  the  $35,000  rent  which  fell 
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due  on  and  before  the  let  day  of  May,  1806, 
and  took  the  350  shares  of  the  preferred 
capital  stock  of  the  Century  Building  Com- 
pany according  to  his  covenant  in  this 
agreement.  Some  time  in  1897  he  assigned 
this  stock  and  delivered  the  agreement  to 
the  Merchants-Laclede  National  Bank,  a 
corporation  engaged  in  a  general  banking 
business  in  the  city  of  St.  Louis,  Missouri, 
as  collateral  security  for  an  indebtedness 
which  he  owed  the  bank.  In  September, 
1898,  he  paid  his  debt  to  the  bank,  and  re- 
deemed and  recovered  possession  of  the  cer- 
tificates and  the  agreement.  During  all 
the  time  between  the  execution  of  the  agree- 
ment and  the  trial  of  this  action  the  stock 
and  the  agreement  have  been  under  his  con- 
trol, and  he  has  been  able,  willing,  and  ready 
to  assign  and  deliver  them  to  the  defend- 
ants, upon  their  payment  of  the  $35,000  and 
interest,  pursuant  to  the  terras  of  their 
agreement.  On  May  10,  1898,  he  caused  the 
cashier  of  the  Merchants-Laclede  National 
Bank  to  send  the  following  letter  to  each  of 
the  obligors  in  this  agreement  to  pay  the 
$35,000,  and  each  of  them  received  the  let- 
ter in  the  ordinary  course  of  the  mail : 

Dear  Sir:  As  collateral  security  to  a 
loan  made  to  John  W.  Kauffman,  we  hold 
350  shares  of  the  preferred  stock  of  the  Cen- 
tury Building  Co.,  together  with  an  agree- 
ment, signed  by  you  and  others,  agreeing 
to  pay  for  aaid  stock  $35,000,  with  interest, 
amounting  to  $4,313.74  to  July  1st  next,  the 
maturity  of  the  agreement.  We  desire  to 
notify  you  that  we  hold  the  stock  and  agree- 
ment, and  to  request  you  to  arrange  to  take 
up  your  agreement  on  the  date  named, 
namely,  July  1st,  1898.      Yours,  truly, 

[Signed]        George  E.  Hoffman,  Cashier. 

On  July  18,  1898,  the  attorneys  for  Mr. 
Kauffman  wrote  to  the  defendant  Jonathan 
Clark  that  the  contract  had  not  been  per- 
formed on  his  part,  that  Mr.  Kauffman  pro- 
posed to  take  immediate  measures  to  enforce 
nis  rights  as  defined  in  the  agreement,  and 
asked  nim  to  advise  them  if  it  would  be  nec- 
essary for  them  to  resort  to  the 
courts  to  assert  the  rights  of  their 
client.  Three  days  later  Mr.  Clark  an- 
swered that  he  was  ready  at  any  time  to 
perform  his  part  of  the  contract,  that  he 
supposed  that  if  legal  action  was  necessary 
to  collect  the  claim  that  action  must  be 
taken  against  all  the  parties  to  the  con- 
tract, so  that  it  would  be  of  no  avail  for 
him  to  pay  his  proportion  of  the  amount 
due,  but  that  if  Mr.  Kauffman  would  accept 
the  proposition  he  would  pay  him  $5,000 
and  permit  him  to  retain  his  proportion  of 
the  stock,  provided  he  would  release  the  writ- 
er from  any  further  obligation  on  the  con- 
tract. In  October.  1898,  one  of  the  attor- 
neys of  the  plaintiff  in  error  again  demanded 
of  Mr.  Clark  the  payment  of  the  amount 
owing  upon  the  contract,  and  he  declined  to 
pay  or  take  any  further  action  in  the  mat- 
ter, and  waived  a  tender  or  production  of 
the  certificates  of  stock  and  their  assign- 
ment. He  declared  that  he  did  not  intend 
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to  do  anything  about  performing  the  con- 
tract, and  that  it  would  make  no  difference 
in  his  decision  if  the  certificates  of  stock 
were  presented.  Upon  this  state  of  facts- 
the  court  below  directed  a  verdict  for  the 
defendants  on  the  sole  ground  that  no  ten- 
der or  offer  of  the  certificates  of  stock  and 
an  assignment  thereof  to  the  defendants 
was  made  by  the  plaintiff  or  waived  by  the 
defendants  on  or  before  July  1,  1898,  al- 
though it  was  conceded  that  they  were  in 
the  control  of  the  plaintiff,  who  was  ready 
and  willing  to  transfer  them  during  this- 
time,  and  that  within  four  months  after 
July  1,  1898,  a  proper  demand  of  perform- 
ance was  made  of  the  defendant  Clark,  and 
he  refused  to  perform  and  waived  the  pro- 
duction and  offer  of  the  certificates  and  as- 
signment. 

Argued  before  Caldwell,  Sanborn,  and 
Thayer,  Circuit  Judges. 

Messrs.  J.  E.  MoKeighan,  M.  F» 
Watts,  and  8hepard  Barclay,  for  plain- 
tiff in  error: 

A  man  bound  to  pay  has  no  right  to  de- 
lay till  demand  is  made,  but  must  pay  as> 
soon  as  the  money  is  due,  under  peril  of  be- 
ing sued;  and  it  has  already  been  stated 
that  the  vendor,  in  the  absence  of  a  stipula- 
tion to  the  contrary,  is  not  bound  to  send  or 
carry  the  goods,  or  to  allege  or  prove,  in 
an  action  against  tbe  buyer,  anything  more 
than  a  readiness  and  willingness  to  deliver. 

Benjamin,  Sales,  6th  Am.  ed.  $  707;  ft 
Am.  &  Eng.  En«.  Law,  2d  ed.  p.  434;  Tiede- 
man,  Sales,  §  94;  Ragland  v.  Wood,  71  Ala. 
150;  liocklin  v.  Moore,  57  N.  Y.  360;  Turner 
v.  Goodwin,  10  Mod.  222;  Harris  v.  Mulock, 
9  How.  Pr.  402. 

Even  though  the  demand  for  performance 
was  at  an  improper  place,  if  the  one  party 
intended  to  make  a  demand,  and  the  other 
so  understood  it,  and  did  not  object  to  the 
place  as  unsuitable,  he  cannot  aftenvards 
impeach  the  demand  on  account  of  the  place 
where  it  was  made. 

Heard  v.  Ijodge,  20  Pick.  53,  32  Am.  Dec. 
197;  Dunham  v.  Pettee,  8  N.  Y.  514;  Cobb 
v.    Hall,  33  Vt.  237. 

If  one  has  goods  to  deliver,  by  agreement, 
to  another,  for  a  stipulated  price,  at  a  fixed 
time,  he  need  only  have  the  goods  where 
they  were  when  the  sale  was  made,  and  no- 
tify the  buyer  to  come  and  get  them  on  pay- 
ing for  them. 

2  Kent,  Com.  ed.  1892,  #505;  2  8tory, 
Contr.  1410;  Barr  v.  Myers,  3  Watts  &  S. 
295;  Pordage  v.  Cole,  1  Wms.  Saund.  319; 
Peeters  v.  Opie,  2  Wms.  Saund.  350;  Kings- 
ton v.  Preston,  cited  in  2  Dougl.  689;  Raw* 
son  v.  Johnson,  1  East,  203 ;  Neis  v.  Yocum* 
9  Sawy.  26,  16  Fed.  168;  Coonley  v.  Ander- 
son, 1  Hill,  519;  Carpenter  v.  Holcomb,  105 
Mass.  280. 

An  offer  to  perform  is  the  utmost  that  is 
required  of  the  vendor  in  cases  of  concur- 
rent conditions,  conceding  those  here  in  ques- 
tion to  be  strictly  concurrent. 

Payne  v.  Lansing,  2  Wend.  525;  Lester  v. 
Jeicett,  11  N.  Y.  458;  Kelley  v.  Upton,  5 
Duer,  336;  Chitty,  PI.  16th  Am.  ed.  #333; 
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Frey  v.  Johnson,  22  How.  Pr.  316;  Kelson 
v.  Plimpton  Fire-proof  Elevating  Co.  55  N. 
Y.  480;  Vaught  v.  Cain,  31  W.  Va.  424,  7  S. 
E.  9;  Benjamin.  Sales,  §§  502,  592;  Mattock 
v.  Kinglake,  10  Ad.  &  El.  50;  Wilks  v. 
Smith,  10  Mees.  &  W.  355. 

By  Missouri  law  such  contracts  are  joint 
and  several  (Rev.  Stat.  1889,  §  2384),  and, 
before  default,  each  party  interested  may 
apeak  with  authority  touching  the  solution 
of  the  obligation  by  performance. 

dt.  Louis  Nat.  Bank  v.  Ross,  9  Mo.  App. 
W9;  Wilson  v.  McCormick,  86  Va.  995,  11 
S.  E.  976;  Rotan  v.  Nichols,  22  Ark.  244; 
Hollenback  v.  Todd,  119  111.  543,  8  N.  E. 
829;  Forsyth  v.  Doolittle,  120  U.  S.  73,  30 
L.  ed.  586,  7  Sup.  Ct.  Rep.  408;  Pierce  v. 
Roberts,  57  Conn.  31,  17  Atl.  275;  Bank  of 
United  States  v.  Lyman,  20  Vt.  666,  12  How. 
225,  13  L.  ed.  965. 

Where  no  place  of  delivery  is  named  in  a 
written  agreement  the  parties  may  verbally 
appoint  one,  or  one  side  may  verbally  agree 
to  the  place  appointed  by  the  other. 

Miles  v.  Roberts,  34  N.  H.  245. 

And  one  of  several  joint  parties  to  per- 
form may  make  such  agreement  or  assent 
to  such  an  appointment  for  others  on  his 
side  of  the  contract,  just  as  he  may  alone 
be  made  the  recipient  of  a  tender  for  sever- 
al jointly  entitled  to  claim  tender. 

Carman  v.  Pulte,  21  N.  Y.  547;  Dawson 
▼.  Euring,  16  Serg.  &  R.  371;  Prescott  v. 
Everts,  4  Wis.  314;  Flanigan  v.  Seelye,  53 
Minn.  23,  55  N.  W.  115. 

All  that  plaintiff's  duty  required  of  him 
in  the  premises  was  to  be  ready  to  deliver 
the  certificates  on  payment  of  the  money. 

Beardsley  v.  Beardsley,  138  17.  S.  262,  34 
L.  ed.  928,  11  Sup.  Ct.  Rep.  318;  James  v. 
Hamilton,  2  Hun,  630;  Tinney  v.  Ashley, 
15  Pick.  646,  26  Am.  Dec.  620;  Bishop, 
Contr.  ed.  1887,  ft  1433;  Jones  ▼.  United 
States,  96  U.  S.  27.  24  L.  ed.  646;  Thorn- 
dike  v.  Locke,  98  Mass.  340;  Olmstead  v. 
Smith,  87  Mo.  602. 

No  one  need  go  into  another  state  to 
make  a  formal  tender,  unless  it  is  express- 
ly stipulated,  which  was  not  the  case  in 
this  instance. 

QUI  v.  Bradley,  21  Minn.  15;  Tasker  v. 
Bartlett,  5  Cush.  359. 

Parties,  by  treating  a  contract  as  valid 
and  subsisting  after  it  has  been  ended  by 
reason  of  the  omission  of  some  formal  act, 
waive  the  performance  of  such  formal  act. 

Bishop,  Contr.  1887,  §*  795,  805. 

If  parties  in  the  position  of  defendants 
recognize  such  an  agreement  as  still  in  force 
after  the  time  when  it  should  have  been  per- 
formed, the  mere  omission  of  plaintiff  to 
act  at  the  proper  time  does  not  relieve  them 
from  their  obligation. 

Cobb  v.  Hall,  33  Vt.  239;  Carpenter  v. 
Holcomb,  105  Mass.  280;  Duchemin  v.  Ken- 
dall, 149  Mass.  171,  3  L.  R.  A.  784,  21  N.  E. 
242;  Dunham  v.  Pettee,  8  N.  Y.  514;  Webb 
v.  Hughes,  L.  R.  10  Eq.  281. 

No  one  of  defendants  was  prepared  to  re- 
spond to  the  demand  for  $35,000.  July  1, 
1898.  had  the  certificates  then  been  ten- 
dered personally  to  any  one  of  them.  Any 
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tender,  therefore,  would  have  been  fruitless, 
and  hence  it  was  not  necessary. 

Enterprise  Soap  Works  v.  Sayers,  55  Mo. 
App.  25;  Hills  v.  National  Albany  Exch. 
Bank,  12  Fed.  93,  105  U.  S.  319,  26  L.  ed. 
1052;  Deichmann  v.  Deichmann,  49  Mo.  109. 

Messrs.  William  E.  Garvin,  R.  I*.  Me* 
Laran,  and  James  P.  Dawson  for  defend- 
ants in  error. 

Sanborn,   Circuit   Judge,   delivered  the 

opinion  of  the  court: 

May  one  party  to  a  contract,  who  has  ac- 
cepted and  retained  the  benefits  of  its  sub- 
stantial performance  by  the  other  party,  re- 
tain and  enjoy  these  benefits,  and:  still  re- 
scind the  agreement,  and  escape  all  the  bur- 
den* and  liabilities  of  the  contract,  because 
the  first  party  has  failed  to  perform  at  the 
exact  time  stipulated  therein  a  subordinate 
covenant,  incidental  to  the  main  purpose  of 
the  agreement,  which  goes  only  to  a  part  of 
the  consideration,  and  whose  breach  may  be 
compensated  by  damages  ?  This  is  the  most 
important  question  which  this  case  pre- 
sents. It  will  be  conducive  to  brevity  and 
perspicuity  to  obtain  a  clear  idea  of  the  re- 
lations of  the  parties  to  the  agreement  to  be 
considered,  their  respective  covenants  there- 
in, and  the  moving  considerations  which  in- 
duced them  to  make  their  stipulations,  be- 
fore entering  upon  the  discussion  of  this  is- 
sue. This  conception  must  be  secured  by 
the  light  of  the  fundamental  rule  that  the 
situation  of  the  parties  when  the  contract 
was  made,  its  subject-matter,  and  the  pur- 
pose of  its  execution  are  material  to  deter- 
mine the  intention  of  the  parties  and  the 
meaning  of  the  terms  they  used,  and  that 
when  these  are  ascertained  they  must  pre- 
vail over  the  dry  words  of  the  stipulations. 
Accumulator  Co.  v.  Dubuque  Street  R.  Co. 
12  C.  C.  A.  37,  41,  42,  27  U.  S.  App.  364, 
372,  64  Fed.  70,  74;  Salt  Lake  City  v.  8mitht 
43  C.  C.  A.  637,  104  Fed.  457,  462. 

On  June  19,  1895,  when  this  agreement 
was  made,  the  plaint  iff.  John  W.  Kauffman, 
had  made  a  lease  of  the  valuable  premises 
in  the  heart  of  the  city  of  St.  Louis  involved 
in  the  negotiation  to  the  Central  Realty  9t 
Improvement  Company  for  a  term  of  years, 
whereby  he  was  secured — First,  by  his  legal 
right  to  eject  the  lessee  and  to  take  back 
the  premises  upon  default  in  the  payment 
of  any  instalment  of  the  rent;  and,  second, 
by  the  covenant  of  the  lessee,  in  the  receipt 
during  the  year  then  ensuing  of  a  rent  of 
$35,000  in  quarterly  payments.  The  de- 
fendants had  formed  the  project  of  organiz- 
ing a  corporation,  the  Century  Building 
Company,  of  purchasing  this  lease  from  the 
lessee,  of  assuming  its  covenants,  and  of 
constructing  a  building  on  the  leased  prem- 
ises in  the  name  of  this  prospective  corpo- 
ration. They  could  derive  no  rents  or  in- 
come from  the  premises  during  the  year  then 
ensuing,  while  the  building  was  in  course 
of  construction,  and  they  desired  to  carry 
the  time  of  payment  of  this  $35,000  forward 
to  a  period  when  the  building  would  be  com- 
pleted and  the  property  would  be  yielding 
an  income.     For  this  purpose  they  induced 
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the  plaintiff   to  make  the  contract   under 
consideration.     In  this  agreement  the  plain- 
tiff and  the  defendants  made  certain  cove- 
nants with  each  other.     By  the  dry  words 
of  the  contract  the  plaintiff  covenanted  to 
accept  preferred  stock  of  the  Century  Com- 
pany at  its  par  value  for  the  $35,000  rent 
which  was  coming  due  in  the  then  ensuing 
year,  and  to  assign  and  transfer  this  stock 
to  the  defendants  and  their  associates  for 
$35,000  and  interest  thereon  at  6  per  cent 
per  annum  from  the  time  that  the  rent  fell 
due  by  the  terms  of  the  lease.     On  the  other 
hand,  the  defendants  covenanted  to  pay  this 
$35,000  and  interest  to  the  plaintiff  on  or 
before  July  1,  1898.    The  legal  effect,  the 
real   meaning,  of  the  agreement  was  that 
Kauffman  covenanted  to  release  (1)  the  se- 
curity of  his  right  to  eject  the  lessee  and 
its  assignee,  and  to  recover  back  the  prem- 
ises, for  a  failure  to  pay  any  instalment  of 
his  rent,  and  (2)  the  security  of  his  lessee's 
agreement  to  pay  it,  and  to  accept  in  lieu 
of  this  security  the  personal  covenant  of  the 
defendants  that  they  would  pay  the  rent, 
with  interest,  on  or  before  July  1,  1898,  and 
the  preferred  stock  of  the  prospective  cor- 
poration, which  he  agreed  to  hold  and  to  de- 
liver to  the  defendants  upon  their  perform- 
ance of  their  covenant  to  pay  the  rent.    The 
considerations   which  .Kauffman  agreed   to 
give  to  the  defendants  for  their  covenant  to 
pay  the  rent  «nd  interest  were  ( 1 )  the  use 
by  tho  prospective  corporation  of  the  leased 
premises  for  a  year  without  the  payment  of 
any  rent;    (2)   the  release  of  the  premises 
from   Kauffman's  right  to  retake  them  for 
the  failure  to  pay  any  instalment  of  this 
rent;   (3)  the  release  of  the  realty  company 
and  of  its  proposed  assignee,  the  Century 
Company,  from  liability  to  pay  this  rent; 
and   (4)  the  assignment  and  transfer  of  the 
350  shares  of  stock.     The  single  considera- 
tion which  the  defendants  agreed  to  give  to 
the  plaintiff  for  all  these  covenants  was  the 
payment  of  the  $35,000  and  interest  on  or 
before  July  1,   1898.     Thus  it  will  be  seen 
that  the  main  purpose  of  the  contract  was 
the  novation,  the  release  by  the  plaintiff  of 
the  leased  premises,  of  the  lessee  and  of  its 
proposed    assignee    from    liability    for    the 
rent,  and  the  covenant  of  the  defendants  to 
pay    it    with    interest.    The    desideratum 
which   induced    the  agreement    and   which 
went   to   the   whole   consideration   of   both 
sides  was  this  novation.     Without  that  the 
contract  would  never  have  been  made.     The 
covenant  of  Kauffman  to  take,  to  hold,  and 
to  assign  and  transfer  the  stock  to  the  de- 
fendants was  subordinate  and  incidental  to 
the  main  purpose  of  the  agreement,  never 
induced  its  making,  and  went  only  to  a  part 
of  the  consideration.     It  was  not  their  pro- 
spective procurement  of  this  stock  that  in- 
duced the  defendants  to  promise  to  pay  the 
$35,000  and  interest,  but  it  was  the  use  of 
the  premises  by  their  corporation  without 
the  payment  of  rent  for  a  year,  and  the  re- 
lease of  the  leased  premises  of  the  lessee,  and 
of  its  proposed  assignee  from  liability  for 
this  payment.     They  contemplated  organiz- 
ing the  proposed  corporation  and  issuing  its 
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stock  themselves,  and  they  were  not  hiring 
strangers  to  purchase  this  stock  for  them. 
Xor  was  it  the  prospective  acquisition  of 
this  stock,  which  this  contract  compelled 
Kauffman  to  hold  in  trust  and  to  transfer 
to  the  defendants,  that  induced  the  plain- 
tiff to  agree  to  release  his  property,  his 
lessee,  and  its  proposed  assignee  from  liabil- 
ity for  the  rent;  but  it  was  the  personal 
covenant  of  the  defendants  to  pay  it.  The 
plaintiff  was  not  desirous  of  purchasing  the 
stock,  but  the  defendants,  by  means  of  their 
covenant  to  pay  the  rent  and  interest,  hired 
him  to  accept  and  hold  it  until  they  paid  it. 
The  terms  of  the  agreement  are  not  condi- 
tioned by  either  the  market  price  or  the 
agreed  value  of  the  stock  as  in  a  contract 
of  sale,  but  solely  by  the  amount  of  the  rent 
and  the  interest  upon  it.  Thus  the  situa- 
tion of  the  parties  when  the  contract  was 
made,  the  ends  they  Bought  to  attain,  and 
the  very  terms  of  the  agreement  compel  the 
conclusion  that  its  main  purpose  was  tho 
novation,  that  the  stipulation  concerning 
the  stock  went  only  to  a  part  of  the  consid- 
eration and  was  subordinate  and  incidental 
to  this  purpose,  while  the  covenants  which 
went  to  the  whole  consideration  of  the 
agreement,  those  which  actually  induced 
the  contract,  were,  on  the  one  hand,  the  prom- 
ise of  the  plaintiff  to  release  the  property, 
the  lessee,  and  its  assignee  from  liability  for 
the  rent,  and,  on  the  other,  the  covenant  of 
the  defendants  to  pay  it,  with  interest,  on  or 
before  July  1,  1898. 

Now  the  plaintiff  has  performed  the  sub- 
stantial parts  of  his  covenants,  and  the  de- 
fendants have  accepted  and  retained  the 
substantial  benefits  which  they  sought  to  se- 
cure by  the  performance  of  his  covenants, 
while  they  have  refused  to  perform  any  por- 
tion of  their  own.  The  plaintiff  has  released 
his  property,  his  lessee,  and  its  assignee, 
the  Century  Company,  from  liability  for  the 
$35,000  rent,  has  furnished  the  use  of  his 
property  to  the  defendants'  corporation  for 
a  year  without  the  payment  of  any  rent, 
has  accepted  and  held  the  preferred  stock 
from  1896  until  the  present  time,  and  has 
offered  and  still  offers  to  assign  and  deliver 
it  to  the  defendants,  as  he  agreed  to  do. 
The  defendants  have  accepted,  enjoyed,  and 
still  retain  the  use  of  the  leased  premises 
by  their  corporation  during  that  year  with- 
out the  payment  of  rent,  and  the  release  of 
the  property,  of  the  lessee,  and  of  its  as- 
signee from  liability  for  this  $35,000.  They 
have  received  and  retained  the  great  desid- 
erata which  induced  them  to  make  their 
promise,  and  yet  they  refuse  to  pay  a  dol- 
lar for  these  benefits,  and  insist  that  they 
are  absolved  from  all  liability  because  the 
plaintiff  did  not  offer  to  assign  and  deliver 
the  stock  to  them  in  accordance  with  every 
lejral  technicality  on  the  very  day  when 
their  obligation  matured,  although  he  was 
always  ready  and  willing,  and  within  four 
months  thereafter  he  ottered,  to  do  so  in 
compliance  with  every  requirement  of  the 
law  which  the  defendants  did  not  waive. 
Can  a  party  to  a  contract  retain  all  the 
benefits  of  a  substantial  performance  of  it 
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by  the  other  party,  and  then  escape  all  its 
burdens  and  repudiate  all  his  obligations  by 
means  of  such  a  technicality  as  this?  There 
are  two  principles  of  law  which  forbid 
such  a  manifest  injustice  and  compel  a  nega- 
tive answer  to  this  question.  This  issue 
will  be  considered  and  discussed  on  the  as- 
sumption that  the  defendants'  theory  of 
this  case  is  sustained  by  the  facts, — on  the 
assumption  that  the  plaintiff  made  no  suf- 
ficient offer  to  assign  or  deliver  the  stock 
until  after  July  1,  1898,  and  that  his  failure 
to  make  this  offer  was  never  waived  by  the 
defendants.  The  evidence,  however,  is  con- 
clusive that  within  four  months  after  that 
date  an  adequate  offer  on  the  part  of  the 
plaintiff  to  complete  his  performance  of  the 
agreement  was  made,  and  still  the  defend- 
ants refused  to  pay  any  part  of  the  $35,- 
000  and  interest. 

One  of  the  rules  of  law  which  compels  a 
negative  answer  to  the  question  now  under 
consideration  is  that  when  a  contract  has 
been  partially  executed,  and  one  of  the  par- 
ties has  derived  substantial  benefits  or  has 
imposed  upon  the  other  material  losses 
through  the  latter's  partial  performance  of 
the  agreement,  then  the  first  party  cannot 
rescind  the  contract  on  account  of  the  fail- 
ure of  the  second  party  to  complete  his  per- 
formance, but  the  agreement  must  stand, 
the  first  party  must  perform  his  part  of  it, 
and  his  only  remedy  for  the  failure  of  the 
second  party  to  completely  perform  is  com- 
pensation in  damages  for  that  breach.  Ger- 
man Sav.  Inst,  v.  De  La  Vergne  Refriger- 
ating Mach.  Co.  17  0.  C.  A.  34.  38,  36  U.  S. 
App.  184,  190,  70  Fed.  146,  150;  1  Chitty, 
PI.  16th  Am.  ed.  #333;  Barbee  v.  Willard,  4 
McLean.  356,  359,  Fed.  Cas.  No.  969;  Hunt 
v.  Silk,  5  East.  449;  Hammond  v.  Buckmas- 
ter,  22  Vt.  375 ;  Brown  v.  Witter,  10  Ohio, 
143;  Dodsworth  v.  Hercules  Iron  Works,  13 
C.  C.  A.  552,  557,  31  U.  S.  App.  292,  66  Fed. 
483;  Swain  v.  Seamens,  9  Wall.  254,  272, 
19  L.  ed.  554;  Beck  v.  Bridgman.  40  Ark. 
382,  390;  Andrews  v.  Hensler,  6  Wall.  254, 
258,  18  L.  ed.  737,  739;  Conner  v.  Hender- 
son, 15  Mass.  319,  321,  8  Am.  Dec.  103; 
Teter  v.  Hinders,  19  Ind.  93;  Hoioard  v. 
Hayes,  15  Jones  &  S.  89.  103;  Welsh  v. 
Gossler,  15  Jones  A  S.  112;  Underwood  v. 
Wolf,  131  111.  425,  23  N.  E.  598:  Brown  v. 
Foster,  108  N.  Y.  387.  15  N.  E.  608;  Van- 
derbilt  v.  Eagle  Iron  Works,  25  Wend.  666 ; 
Ijyon  v.  Bertram,  20  How.  149.  153-155,  15 
L.  ed.  847,  849,  850:  Clark  v.  Wheelinq  Steel 
Works,  3-  0.  C.  A.  600,  3  U.  S.  App.  358,  53 
Fed.  494,  499;  Voorhees  v.  Earl,  2  Hill,  288, 
294,  38  Am.  Dec.  588;  Barnett  v.  Stanton, 
2  Ala.  181;  Churchill  v.  Holton,  38  Minn. 
519,  38  N.  W.  611;  Treadwell  v.  Reynolds, 
39  Conn.  31;  21  Am.  &  Eng.  Enc.  Law,  p. 
557,  note  2.  It  is  only  when  the  parties  to 
the  agreement  can  be  placed  in  statu  quo 
that  one  may  rescind  or  repudiate  the  en- 
tire contract  for  the  failure  of  the  other  to 
perform  it.  When  one  party  has  received 
the  benefits  of  substantial  performance  by 
the  other  without  paying  for  them  the  price 
agreed  on,  and  he  cannot  or  does  not  return 
these  benefits,  it  is  manifestly  unjust  to  per- 
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mit  him  to  retain  them  without  paying  or 
doing  as  he  promised  to  pay  or  do  on  ac- 
count of  his  receipt  of  them.  In  order  to- 
avoid  such  an  injustice,  the  party  who  has- 
substantially  performed  may  enforce  specific 
performance  of  the  covenants  of  the  other 
party,  or  may  recover  damages  for  their 
breach  without  plea  or  proof  of  complete 
performance,  while  the  defendant,  on  the 
other  hand,  may  recover  by  counterclaim 
or  by  an  independent  action  the  damagea- 
which  he  has  sustained  from  the  plaintiff'* 
failure  to  completely  fulfil  his  covenants. 
This  rule  is  settled.  In  German  Sav,  Inst. 
v.  De  I  ax  Vergne  Refrigerating  Mach.  Co.  17 
O.  C.  A.  34,  38,  36  U.  8.  App.  184,  190,  70- 
Fed.  146,  150,  this  court  considered  its  rea- 
son, its  justice,  and  its  application  to  cases 
of  the  nature  of  that  now  in  hand  at  consid- 
erable length,  cited  many  authorities  in  it* 
support,  reviewed  some  decisions  that  illus- 
trate it,  and,  without  repeating  that  dis- 
cussion here,  we  content  ourselves  with  a 
reference  to  the  opinion  in  that  case,  and 
with  the  following  apt  and  terse  statement 
of  the  rule  and  its  reason  from  1  Chitty, 
PL  16th  Am.  ed.  #333:  "Where  the 
plaintiff's  covenant  or  stipulation  constitu- 
ted only  a  part  of  the  consideration  of  the 
defendant's  contract,  and  the  defendant  has 
acutally  received  a  partial  benefit,  and  the 
breach  on  the  part  of  the  plaintiff  might  be 
compensated  in  damages,  an  aption  may  be 
supported  against  the  defendant,  without 
averring  performance  by  the  plaintiff;  for. 
where  a  party  has  received  a  part  of  the 
consideration  for  his  agreement,  It  would 
be  unjust  that,  because  he  had  not  had  the 
whole,  he  should  enjoy  that  part  without 
paying  or  doing  anything  for  it,  and  there- 
fore the  law  obliges  him  to  perform  the 
agreement  on  his  part,  and  leaves  him  to  his 
remedy  to  recover  any  damage  he  may  have 
sustained  in  not  having  received  the  whole 
consideration." 

An  application  of  this  rule  to  this  case 
will  not  permit  the  injustice  of  allowing  the 
defendants  to  deprive  the  plaintiff  of  the 
$35,000  rent  and  interest  which  is  justly  his 
due,  while  it  will  enable  them  to  reduce  his 
recovery  by  the  amount  of  any  damages 
which  they  sustained  because  the  plaintiff 
did  not  legally  offer  them  the  assignment 
and  delivery  of  the  stock  on  July  1,  1898, 
when  they  ought  to  have  paid  and  he  ought 
to  have  delivered  the  stock.  The  case  falls 
far  within  the  rule.  The  covenant  on  account 
of  the  technical  breach  of  which  the  de- 
fendants sought  to  repudiate  all  liability — 
the  covenant  to  assign  and  deliver  the  stock 
to  them — was  a  part,  and  only  a  small  part, 
of  the  consideration  of  their  covenant  to  pay 
the  rent  and  interest.  The  largest  part  of 
the  consideration,  nay,  the  real  considera- 
tion, for  that  covenant,  was  the  use  of  the 
leased  premises  by  their  corporation  for  a 
year  without  the  payment  of  rent,  and  the 
release  of  the  land,  of  the  lessee,  and  of  its 
assignee,  from  liability  therefor.  This  mov- 
ing consideration  the  defendants  have  re- 
ceived, and  they  have  thus  derived,  not  only 
a   partial   benefit,   but   all   the  substantial 
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benefits  of  a  performance  of  the  contract. 
The  record  does  not  disclose  the  market 
value  of  the  stock,  or  whether  or  not  it  ever 
had  any  actual  value,  and  the  only  intima- 
tion upon  the  subject  is  that  one  of  the  nine 
parties  who  were  bound  to  pay  the  $35,000 
and  interest  offered  the  plaintiff  $5,000  and 
his  share  of  the  stock  to  release  him  from 
his  liability  under  the  agreement.  The 
breach  by  the  plaintiff  of  his  contract  to  de- 
liver the  stock  on  July  1,  1898,  can  be  read- 
ily compensated  in  damages.  Those  dam- 
ages are  simply  the  diminution  in  the 
market  value  of  the  stock  between  July  1, 
1808,  and  the  day  in  October  when  it  is  cer- 
tain that  a  sufficient  offer  to  assign  and  de- 
liver it  was  made.  The  rule  which  we  have 
been  considering  prohibits  the  defendants 
from  retaining  the  benefits  of  the  substan- 
tial performance  of  this  contract  by  the 
plaintiff,  and  then  escaping  all  its  substan- 
tial burdens  on  account  of  his  technical 
failure  to  offer  them  the  stock  on  the  day 
when  they  agreed,  but  failed,  to  pay  him 
the  $85,000  and  interest,  and  its  application 
to  this  case  will  prevent  injustice  and  work 
no  wrong  or  inequity  to  any  of  the  parties 
to  this  agreement. 

There  is  another  principle  of  law  which 
equally  prohibits  the  maintenance  of  the 
theory  of  the  defendants  in  this  case.  It  is 
stated  by  Lord  Mansfield  in  Boone  v.  Eyre 
I  H.  Bl.  273,  note  1,  in  these  words: 
"Where  mutual  covenants  go  to  the  whole 
of  the  consideration  on  both  sides,  they  are 
mutual  conditions,  the  one  precedent  to  the 
other;  but  where  they  only  go  to  a  part, 
where  a  breach  may  be  paid  for  in  damages, 
there  the  defendant  has  a  remedy  on  his 
covenant,  and  shall  not  plead  it  as  a  condi- 
tion precedent."  Ritchie  v.  Atkinson,  10 
East,  295;  Stavers  v.  Curling,  3  Bing.  N. 
<3.  355 ;  Lowber  v.  Bang;  2  Wall.  728,  736, 
17  L.  ed.  768,  769;  Hague  v.  Ahrens,  3  C.  C. 
A.  426,  3  U.  S.  App.  231,  53  Fed.  58. 

The  breach  of  a  covenant  of  the  first  class 
— a  dependent  covenant,  one  which  goes  to 
the  whole  consideration  of  the  contract — 
gives  to  the  injured  party  the  right  to  treat 
the  entire  contract  as  broken,  and  to  recover 
damages  for  a  total  breach.  Leopold  v.  Sal- 
key,  89  111.  412,  31  Am.  Rep.  93;  Keck  v. 
Bieber,  148  Pa,  645,  24  Atl.  170;  Parker  v. 
Russell,  133  Mass.  74;  Grand  Rapids  A  B. 
City  R.  Co.  v.  Van  Dusen,  29  Mich.  431; 
Richmond  v.  Dubuque  <£  S.  C.  R.  Co.  40 
Iowa,  264,  275.  But  a  breach  of  a  cove- 
nant of  the  second  class,  an  independent 
covenant,  a  covenant  which  does  not  go  to 
the  whole  consideration  of  the  contract  and 
is  subordinate  and  incidental  to  its  main 
purpose,  does  not  constitute  a  breach  of  the 
entire  contract,  does  not  authorize  the  in- 
jured party  to  rescind  the  agreement,  but 
he  is  still  bound  to  perform  his  part  of  it, 
and  his  only  remedy  is  a  recovery  of  dam- 
ages for  the  breach.  Union  P.  R.  Co.  v. 
Traveler**  Ins.  Co.  28  C.  C.  A.  1,  4,  49  U.  S. 
App.  752,  759,  83  Fed.  676,  679;  Pordage  v. 
Cole,  1  Wras.  Saund.  320,  note;  Campbell 
v.  Jones,  6  T.  R.  570,  573 ;  Surplice  v.  Farns- 
worth,  7  Mann.  &  G.  576,  584;  Obermyer  v. 
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Nichols,  6  Binn.  159,  160,  164,  6  Am.  Dec. 
439;  Bumes  v.  McCubbin,  3  Kan.  221,  226, 
87  Am.  Dec.  468;  Butler  v.  Manny,  52  Mo. 
497,  506;  Turner  v.  Mellier,  59  Mo.  527, 
530;  Pepper  v.  Haight,  20  Barb.  429,  440; 
Central  Appalachian  Co.  v.  Buchanan,  20  C. 
C.  A.  33,  43  U.  S.  App.  265,  73  Fed.  1007. 
Now,  the  covenant  of  the  plaintiff  to  assign 
and  transfer  the  stock  to  the  defendants  did 
not  go  to  the  whole  consideration  of  the 
contract,  but  was  subordinate  and  incident- 
al to  its  main  purpose,  as  has  already  been 
shown.  Its  breach  was  susceptible  of  com- 
pensation in  damages.  Therefore,  even 
though  the  plaintiff  committed  a  technical 
breach  of  it*  the  defendants,  who  had  ac- 
complished the  main  purpose  of  their  con- 
tract, and  had  accepted  the  benefits  of  the 
plaintiff's,  performance  of  that  part  of  his 
covenants  which  went  to  the  whole  consid- 
eration of  the  agreement,  the  use  of  the 
leased  premises  by  their  corporation  for  a 
year  without  payment  of  the  rent,  and  the 
release  of  the  premises,  of  the  lessee,  and  of 
its  assignee  from  liability  therefor,  were 
still  bound  by  their  agreement  to  pay  this 
rent  and  interest,  and  their  only  remedy 
for  the  plaintiff's  breach  was  compensation 
in  damages.  i 

The  application  of  the  two  rules  which 
have  now  been  considered  to  the  trial  of 
this  case  will  eventuate  in  a  fair,  just,  and 
equitable  result.  The  plaintiff  will  receive 
the  rent  and  interest  which  the  defendants 
agreed  to  pay  him,  less  any  damages  which 
the  defendants  have  sustained  by  the  dimi- 
nution in  the  market  value  of  the  stock  be- 
tween July  1,  1898,  when  he  should  have  of- 
fered to  assign  and  deliver  it,  and  the  day 
thereafter  when  he  did  make  a  sufficient  of- 
fer to  do  so.  The  defendants  will  receive 
the  stock  which  the  plaintiff  agreed  to  hold 
and  to  assign  and  to  deliver  to  them,  and 
they  will  pay  the  $35,000  and  interest,  less 
any  damages  they  sustained  by  the  failure 
of  the  plaintiff  to  make  his  offer  to  complete 
the  performance  of  his  agreement  in  time. 
The  manifest  justice  and  equity  of  this  re- 
sult vindicate  the  purpose  and  the  wisdom 
of  the  principles  of  law  which  compel  it, 
and  commend  them  to  the  reason  and  the 
judgment. 

Counsel  for  defendants  in  error  have  cited 
and  discussed  a  large  number  of  decisions 
which  illustrate  established  and  salutary 
rules  of  law  that  properly  govern  the  cases 
in  which  those  decisions  were  rendered,  but 
which  are  inapplicable  to  the  case  at  bar. 
One  class  of  these  decisions  is  well  repre- 
sented by  florrington  v.  Wright / 115  U.  S. 
188,  29  L.  ed.  366,  6  Sup.  Ct.  Rep.  12; 
Bowes  v.  Bhand,  L.  R.  2  App.  Cas.  467,  468; 
Bordenave  v.  Gregory,  5  East,  107;  Bank  of 
Columbia  v.  Hagner,  1  Pet.  455,  7  L.  ed. 
219;  Telfener  v.  Ruse,  162  U.  S.  170,  40  L. 
ed.  930,  16  Sup.  Ct.  Rep.  695,  and  Kelley  v. 
Upton,  5  Duer,  336.  The  opinions  in  these 
cases  relate  to  the  performance  of  executory 
contracts  of  sale,  under  which  the  defend- 
ants had  received  no  benefits  from  partial 
performance  by  the  plaintiffs  for  which  they 
had  not  paid;  and  it  is  there  properly  held 
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that  without  performance  or  offer  of  per- 
formance at  the  date  by  the  plaintiffs  they 
could  not  maintain  actions,  upon  the  princi- 
ple, already  adverted  to,  that  where  the 
plaintiff  defaults  and  the  parties  can  be  put 
in  statu  quo  the  defendant  may  rescind. 
The  distinction  between  these  cases  and  the 
case  in  hand  is  that  the  defendants  in  the 
former  had  not  received  and  retained  any 
benefits  derived  from  the  partial  perform- 
ance by  the  plaintiffs  for  which  they  had  not 
paid  the  contract  price,  and  the  covenants 
which  the  plaintiffs  had  failed  to  perform 
were  dependent  covenants,  which  went  to 
the  whole  consideration  of  the  contract, 
while  the  defendants  in  this  case  have  re- 
ceived and  enjoyed  the  benefits  of  a  sub- 
stantial performance  by  the  plaintiff  with- 
out paying  the  agreed  consideration  there- 
for, and  the  covenant  of  which  the  plaintiff 
has  committed  a  technical  breach  is  a  sub- 
ordinate, independent  covenant,  incidental 
to  the  chief  object  of  the  agreement,  and  his 
breach  may  be  readily  compensated  in  dam- 
ages. This  distinction  is  noted  by  Mr. 
Justice  Gray  in  his  opinion  in  Norrington 
v.  Wright,  where  he  says:  "This  case 
wholly  differs  from  that  of  Lyon  v.  Ber- 
tram, 20  How.  140,  15  L.  ed.  847,  in  which 
the  buyer  of  a  specific  lot  of  goods  accepted 
and  used  part  of  them  with  full  means  of 
previously  ascertaining  whether  they  con- 
formed to  the  contract."  115  U.  S.  188, 
205,  29  L.  ed.  366,  6  Sup.  Ct.  Rep.  12. 

It  is  clearly  pointed  out  by  this  court  in 
German  8av.  Inst.  v.  De  La  Vergne  Refrig- 
erating Mach.  Co.  17  C.  C.  A.  34,  36  U.  S. 
App.  184,  70  Fed.  154,  and  by  the  circuit 
court  of  appeals  in  the  third  circuit  in 
Clark  v.  Wheeling  Steel  Works,  3  C.  C.  A 
600,  603,  3  U.  S.  App.  358,  364,  53  Fed.  494, 
498,  in  these  words:  "If  the  defendants  in 
Vorrington  v.  Wright  had  retained  and  used 
the  railroad  iron  delivered  to  them  after 
they  had  discovered  the  seller's  failure  to 
ship  the  stipulated  quantities  in  February 
ana  March,  they  would  not  have  been  justi- 
fied in  rescinding  their  contract." 

Another  class  of  authorities  upon  which 
counsel  for  the  defendants  rely  is  illustrated 
bv  Waterman  v.  Banks,  144  U.  S.  394,  403, 
36  L.  ed.  479,  482,  12  Sup.  Ct.  Rep.  646; 
Keisey  v.  Crotcther,  162  U.  S.  404,  408,  40 
L.  ed.  1017,  1019,  16  Sup.  Ct  Rep.  808; 
Doloret  v.  Rothschild,  1  Sim.  &  Stu.  590; 
and  Henderson  v.  Wheaton,  139  111.  581,  28 
N.  £.  1100.  These  are  cases  upon  option 
contracts,  upon  agreements  in  which  the 
liability  of  the  parties  on  one  side  is  not  fixed 
by  the  covenants  in  the  contracts  at  the 
time  they  are  signed,  but  they  simply  agree 
that  they  will  become  liable  to  do  certain 
acts  or  to  pay  certain  moneys  if  within  fixed 
times  the  parties  upon  the  other  side  of  the 
contracts  choose  to  give  certain  notices  or 
to  do  certain  acts.  They  are  governed  by 
the  indisputable  rule  that  time  is  of  the  es- 
sence of  such  an  offer  to  make  an  agreement, 
and  that  unless  he  who  has  the  option  to  fix 
the  liability  of  the  opposite  party  to  the 
contract  exercises  it,  and  does  the  act  or 
gives  the  notice  prescribed  to  evidence  his 
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choice  in  the  time  and  manner  specified  in 
the  contract,  the  liability  never  comes  into 
being,  and  no  action  can  be  maintained  up- 
on it.  The  rule  upon  this  subject  which  ha* 
received  the  sanction  of  the  Supreme  Court 
is  stated  in  Waterman  v.  Banks,  144  U.  S. 
394,  403,  36  L.  ed.  479,  483,  12  Sup.  Ct.  Rep. 
646.  It  is,  in  brief,  that,  where  one  agrees 
to  sell  and  deliver,  and  another  agrees  to 
buy  and  pay  for,  property  on  a  certain  day, 
time  is  not  of  the  essence  of  the  contract, 
and  the  fact  that  the  day  fixed  passes  with- 
out payment  or  delivery,  or  offer  to  do 
either,  will  not  entitle  either  party  to  re- 
fuse to  complete  it ;  but  that,  when  one  par- 
ty to  a  contract  agrees  to  do  some  act  if 
the  other  chooses  to  give  a  specified  notice 
or  to  perform  a  specified  deed  or  act  within 
a  time  certain,  there  time  is  of  the  essence 
of  the  contract,  and  a  failure  to  give  the  no- 
tice or  do  the  act  prevents  the  creation  of 
the  liability,  because  the  contract  in  its  in- 
ception is  a  mere  offer  to  become  liable  on 
certain  terms,  and,  if  the  offer  is  not  ac- 
cepted, of  course  no  liability  is  created. 
Cases  of  this  character  have  no  bearing  on 
the  questions  at  issue  in  this  case  (1)  be- 
cause the  defendants  in  them  have  not  re- 
ceived the  benefits  of  a  partial  performance 
of  the  covenants  of  the  plaintiff,  (2)  because 
the  options  which  the  plaintiffs  failed  to 
exercise  went  to  the  entire  considerations 
of  the  contracts,  while  the  covenant  which 
the  plaintiff  has  broken  goes  only  to  a  part 
of  the  consideration  of  this  agreement,  and 
(3)  because  in  those  cases  the  parties  upon 
one  side  of  the  contracts  were  by  the  terms 
of  their  agreements  given  the  choice  of  cre- 
ating or  refusing  to  create  the  liability  of 
the  parties  upon  the  other  side  of  the  con- 
tracts, by  certain  prescribed  acts  which  they 
might  do  after  the  contracts  were  made, 
while  in  the  case  at  bar  neither  the  plain- 
tiff nor  the  defendants  secured  any  such  op- 
tion. The  moment  this  contract  was  made 
all  the  rights  and  all  the  liabilities  of  the 
parties  to  it  were  irrevocably  fixed  by  the 
covenants  it  contained.  The  plaintiff  agreed 
absolutely  to  release  the  leased  premises, 
the  lessee,  and  its  assignee  from  liability  for 
rent  for  the  year  1895-96,  to  take  the  pre- 
ferred stock,  and  to  assign  and  deliver  it  to 
the  defendants.  The  defendants  covenanted 
unconditionally  to  pay  the  rent  and  inter- 
est on  or  before  July  1,  1898.  One  who  un- 
dertakes by  a  promissory  note  to  pay  a  sum 
of  money  on  or  before  a  certain  day  makes 
as  absolute  a  contract  to  pay  it  as  when  he 
agrees  to  make  his  payment  on  a  day  cer- 
tain. When  the  parties  to  this  agreement 
had  signed  and  delivered  it,  their  rights  and 
liabilities  under  it  were  absolutely  fixed. 
Neither  party  had  any  choice  or  option  to 
fulfil  or  accept  the  fulfilment  of  any  cove- 
nant in  the  agreement.  Either  party  could 
maintain  an  action  for  the  breach  of  any 
covenant  made  by  the  other,  and  no  choice 
or  option  of  liability  was  left  to  either. 
The  decisions  upon  option  contracts  have  no 
relevancy  to  the  issue  presented  in  this  case, 
and  they  are  here  dismissed. 
Cases  have  also  been  cited  in  which  by 
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the  express  terms  of  the  contract  time  is 
made  of  the  essence  of  the  agreement,  as  in 
Bhinn  v.  Roberts,  20  N.  J.  L.  435,  43  Am. 
Dee.  636,  where  there  was  an  express  stipu- 
lation that  the  deed  should  be  ready  on  a 
day  certain  at  10  a.  m.,  and  that  if  the  ven- 
dee did  not  pay  the  price  at  that  time  he 
forfeited  all  his  rights  under  the  contract 
of  purchase.  Other  cases  have  been  re- 
viewed in  which  by  express  stipulation  the 
fulfilment  of  one  covenant  was  made  a  con- 
dition precedent  to  the  performance  of  an- 
other, as  in  Washington  v.  Ogden,  1  Black, 
450,  458,  sub  nom.  Turner  v.  Ogden,  17  L. 
ed.  203,  206,  where  the  entire  agreement  was 
made  "dependent  on  the  surrender  and  can- 
eelment  of  said  contract  with  said  Wright" 
within  the  sixty  days  limited  for  its  per- 
formance. In  these  cases  the  courts  prop- 
erly held,  in  the  one  case  that  performance 
or  an  offer  to  perform,  and  in  the  other  that 
surrender  or  cancelation  of  the  contract  with 
Wright,  was  indispensable  to  the  enforce- 
ment of  the  agreement.  But  decisions  of 
this  character  are  irrelevant  to  the  questions 
here  in  hand,  because  there  are  no  express 
stipulations  in  the  agreement  in  suit  that 
time  shall  be  the  essence  of  the  contract,  or 
that  the  performance  of  any  act  or  the  ful- 
filment of  any  covenant  shall  be  a  condition 
precedent  to  the  exercise  or  to  the  fulfilment 
of  any  other,  because  in  those  cases  the  de- 
fendants had  not  received  and  retained  the 
benefits  of  a  partial  performance  by  the 
plaintiffs,  and  oecause  the  covenants  there 
broken  were  dependent  covenants  which 
went  to  the  whole  consideration  of  the  con- 
tract. 

A  large  number  of  cases  have  been  dis- 
cussed which  simply  hold  that,  before  a  par- 
ty to  mutual  dependent  covenants  which  are 
to  be  performed  at  the  same  time  can  main- 
tain an  action  for  the  breach,  he  must  per- 
form or  offer  to  perform  his  part  of  them, 
unless  the  offer  is  waived  by  the  other  party 
to  the  contract.  Bailey  v.  Lay,  18  Colo. 
405,  33  Pac.  407 ;  Thorpe  v.  Thorpe,  1  Salk. 
171;  Hill  v.  Grigsby,  35  Oal.  656;  Ackley  ▼. 
Richman,  10  N.  J.  L.  305;  Barbee  v.  Wil- 
lard,  4  McLean,  356,  Fed.  Cas.  No.  969; 
Johnson  v.  Wygant,  11  Wend.  48;  Summers 
▼.  Blceth,  45  Ind.  598;  Frey  v.  Johnson,  22 
How.  Pr.  316,  325.  But  none  of  these  deci- 
sions hold  that  a  failure  of  one  party  to  per- 
form or  to  offer  to  perform  on  the  day  fixed 
releases  the  other  party  from  his  obligation 
to  fulfil  his  covenants.  But  one  of  them  dis- 
cusses the  question  whether  it  is  necessary 
for  one  who  has  partially  performed  his 
covenants  to  the  other  to  allege  complete 
performance  or  offer  to  perform  in  order  to 
maintain  his  action,  a*d  in  that  case  (4  Mc- 
Lean, 356,  Fed.  Cas.  No.  969)  the  court 
cites  Chitty,  PI.  #333,  and  declares  that  the 
true  doctrine  undoubtedly  is  that  he  is  not 
required  to  do  so.  Moreover,  the  question 
these  cases  presented  is  immaterial  to  a  de- 
cision of  this  case,  because  the  fact  is  clear- 
ly established  by  the  evidence  and  conceded 
bv  counsel  for  the  defendants  that  a  suffi- 
cient offer  of  complete  performance  was 
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|  made  by  the  plaintiff  before  this  action  was 
commenced. 

This  brief  review  of  the  leading  cases  up- 
on which  defendants'  counsel  rely  will  serve 
to  show  why  they  do  not  convince  us  that 
their  clients  ought  not  to  be  permitted  to 
retain  the  plaintiff's  substantial  perform- 
ance of  his  agreement  and  to  entirely  escape 
from  its  burdens.  None  of  the  decisions 
they  cite  were  conditioned  by  such  a  partial 
performance,  by  the  receipt  and  retention  by 
the  defendants  of  the  benefits  of  the  plain- 
tiff's substantial  performance,  or  by  so 
slight  a  technical  breach  of  a  covenant  so 
subordinate  and  incidental  to  the  main  pur- 
pose of  the  contract  as  those  in  the  case  at 
bar;  and  the  principles  of  law  which  con- 
trolled the  cases  upon  which  they  rely  are 
irrelevant  to  the  issues  in  this  case,  and,  if 
applied,  would  work  a  great  and  manifest 
wrong.  The  facts  of  this  case  bring  it 
squarely  under  the  salutary  rules  that  (1) 
when  a  covenant  goes  only  to  a  part  of  the 
consideration  of  a  contract,  is  incidental  and 
subordinate  to  its  main  purpose,  and  its 
breach  may  be  compensated  in  damages, 
such  a  breach  does  not  warrant  a  rescission 
of  the  contract,  but  the  injured  party  is  still 
bound  to  perform  his  part  of  the  agreement, 
and  his  only  remedy  for  the  breach  consists 
of  the  damages  he  has  suffered  therefrom, 
and  (2)  where  one  party  to  a  contract  has 
received  and  retained  the  benefits  of  a  sub- 
stantial partial  performance  of  the  agree- 
ment by  the  other  party,  who  has  failed  to 
completely  fulfil  all  his  covenants,  the  first 
party  cannot  retain  the  benefits  and  repudi- 
ate the  burdens  of  the  contract,  but  he  is 
bound  to  perform  his  part  of  the  agreement, 
and  his  remedy  for  the  breach  is  limited  to 
compensation  in  damages.  The  first  party, 
upon*  plea  and  proof  of  his  substantial  par- 
tial performance,  and  without  plea  or  proof 
of  his  complete  performance,  may  maintain 
an  action  either  for  specific  performance  or 
for  damages  on  account  of  the  failure  of  the 
second  party  to  perform,  and  the  latter  may 
secure  his  damages  for  the  plaintiff's  breach 
either  by  counterclaim  or  by  an  independent 
action.  The  failure  of  the  court  below  to 
try  this  case  in  accordance  with  these  es- 
tablished principles  of  the  law  necessitates 
a  reversal  of  the  judgment  in  favor  of  the 
defendants  and  another  trial  of  this  case. 

The  conclusion  which  has  been  reached 
renders  it  unnecessary  to  consider  many  of 
the  questions  which  were  presented  and 
argued  at  the  hearing  of  this  case.  It  is 
based  on  the  assumption  that  the  plaintiff 
made  no  sufficient  offer  to  assign  and  deliver 
the  stock  on  July  1,  1898,  when  the  defend- 
ants were  bound  to  pay  their  debt.  Coun- 
sel for  the  plaintiff  in  error  insists  that  this 
assumption  is  not  well  founded  in  fact  or  in 
law,  and  this  question  will  now  be  briefly 
considered.  On  May  16,  1896,  the  plaintiff 
caused  the  cashier  of  the  bank  which  held 
the  stock  and  the  contract  as  collateral  to 
a  loan  which  it  had  made  to  him  to  notify 
each  of  the  obligors  in  the  covenant  to  pay 
him  the  $35,000  and  interest,  that  the  bank 
held  this  stock  and  agreement  as  collateral 
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security,  and  to  request  each  of  them  to  take 
them  up  pursuant  to  their  covenant.  This 
notice  was  susceptible  of  but  one  meaning, 
and  that  was  that  the  stock  and  the  agree- 
ment were  in  the  bank,  which  was  situated 
in  the  city  of  St  Louis,  subject  to  the  dis- 
position of  the  obligors  in  the  contract,  up- 
on their  payment  of  the  $35,000  and  inter- 
•est.  It  is  contended  by  the  defendants  that 
the  law  required  the  plaintiff  to  seek  out 
each  of  the  defendants  at  his  residence  or 
place  of  business,  and  tender  or  offer  him 
the  stock  on  July  1,  1S98,  or  to  suffer  the 
penalty  of  a  default  in  the  performance  of 
his  obligation.  There  are  authorities  which 
sustain  this  contention,  but  they  are  inap- 
plicable to  the  facts  and  circumstances  of 
this  case.  The  law  never  requires  the  un- 
reasonable, the  impracticable,  or  the  impos- 
sible. There  were  nine  obligors  in  this  cove- 
nant to  pay  the  $35,000  and  interest.  There 
were  nine  different  parties  who  were  entitled 
to  receive  this  stock  upon  the  payment  of 
this  money.  Their  contract  was  to  pay  it 
on  or  before  July  1,  1898.  Some  of  them 
resided  and  were  engaged  in  business  in  Chi- 
cago. Some  resided  and  were  engaged  in 
business  occupations  in  St.  Louis.  The 
cities  are  more  than  300  miles  apart.  Each 
one  of  these  obligors  had  the  right  under 
his  contract  to  wait  until  the  last  moment 
of  the  business  day  of  July  1,  1898,  before 
he  was  called  upon  by  the  agreement  to  pay 
the  debt.  If  the  contract  required  the  plain- 
tiff to  search  out  each  of  these  obligors  at 
his  residence  or  place  of  business,  and  to 
tender  him  the  stock  on  the  last  moment  al- 
lowed him  to  pay  the  debt,  in  order  to  hold 
him  liable  upon  his  obligation,  then  its  per- 
formance by  the  plaintiff  was  clearly  impos- 
sible. It  is  said  that  if  this  is  true  it  is  the 
fault  of  the  contract  and  the  misfortune  of 
the  plaintiff,  and  that  the  court  cannot  make 
a  new  contract  for  the  parties.  But  the  de- 
fect is  not  in  the  contract,  but  in  its  inter- 
pretation. It  is  the  failure  to  apply  to  its 
-construction  the  familiar  rule  that  that  in- 
terpretation which  sustains  and  vitalizes  an 
agreement,  rather  than  that  which  paralyzes 
and  destroys  it,  must  be  adopted.  There  is 
also  a  settled  legal  presumption,  which  con- 
ditions the  interpretation  of  the  contract 
and  the  intention  of  the  parties  to  it,  which 
should  not  be  ignored.  It  is  that  they  must 
have  intended  to  make  a  valid  and  practi- 
cable contract,  not  one  that  was  void  or  that 
could  not  be  performed,  and  that,  if  there 
is  any  rational  interpretation  of  the  agree- 
ment which  will  render  its  performance  prac- 
ticable, that  construction  should  prevail. 
Moreover,  the  parties  to  this  agreement 
were  not  farmers  or  ranchmen,  but  they  were 
business  men,  residing  in  great  commercial 
cities,  familiar  with  and  practising  commer- 
cial usages.  Now,  let  the  contract  be  read 
in  the  light  of  these  rules  and  presumptions, 
and  in  the  light  of  the  situation  and  knowl- 
edge of  the  parties  when  they  signed  it,  and 
let  us  see  how  they  intended  that  it  should 
be  performed.  The  subject-matter  of  the 
contract  was  in  the  city  of  St.  Louis.  The 
agreement  was  made,  and  was  presumably 
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to  be  performed,  in  that  city.  The  creditor, 
Kauffman,  and  a  part  of  the  debtors,  re- 
sided in  St.  Ixniis,  while  the  remainder  were 
residents  of  the  city  of  Chicago,  more  than 
300  miles  distant.  The  parties  to  the  agree- 
ment were  men  engaged  in  business  in  large 
cities.  Such  men  are  not  accustomed  to 
transact  their  business,  to  make  the  deliv- 
ery of  personal  property,  or  to  pay  their 
debts  at  their  places  of  residence.  They 
ordinarily  conduct  such  transactions  at 
convenient  banks,  in  offices,  or  in  shops  dur- 
ing the  business  hours  of  the  day.  These 
debtors  knew  all  these  things  when  they 
made  this  agreement,  and  they  also  knew 
that  it  was  impossible  for  their  creditor  to 
search  out  and  tender  this  stock  to  each 
one  of  them  on  the  last  moment  of  the  busi- 
ness day  in  such  a  way  as  to  charge  more 
than  one  of  them,  and  yet  each  and  all  of 
them  promised  to  pay  this  debt,  and 
they  intended  to  perform  that  prom- 
ise and  to  make  a  valid  and  practicable 
agreement.  The  conclusion  is  irresistible 
that  they  never  intended  to  require,  and 
Kauffman  never  intended  to  agree  to  make, 
any  tender  or  delivery  of  the  stock  to  each 
one  of  them  at  their  several  places  of  resi- 
dence or  of  business  on  the  day  when  they 
agreed  to  pay  the  debt.  The  conclusion  is 
irresistible  that  all  they  intended  to  require, 
and  all  that  Kauffman  agreed  to  do,  was 
that  he  should  make  such  a  reasonable  deliv- 
ery, or  such  a  reasonable  and  practicable  of- 
fer to  deliver  the  stock,  as  business  men  un- 
der such  circumstances  would  naturally  con- 
template. The  vendor  of  personal  property 
is  not  ordinarily  required  to  carry  it  to  the 
vendee  and  there  to  tender  it  to  him,  and  the 
reason  is  that  such  a  requirement  is  unneces- 
sary and  unreasonable.  It  would  have  been 
far  more  unnecessary  and  unreasonable  to 
have  required  the  plaintiff  to  search  out  each 
one  of  these  nine  debtors  and  to  tender  or 
offer  to  deliver  to  them  the  stock  on  the  last 
moment  of  the  business  day  of  July  1,  1893, 
and  the  contract  called  for  no  such  perform- 
ance. 

Commercial  agreements  must  be  inter- 
preted in  the  light  of  commercial  usages,  of 
reason,  and  of  justice.  It  must  be  presumed 
that  the  intention  of  the  parties  to  them  re- 
garding their  performance,  as  well  as  their 
terms,  is  reasonable,  fair,  and  practicable; 
and  where  a  commercial  contract  between 
business  men  requires  personal  property, 
such  as  certificates  of  stock  in  a  corpora- 
tion, to  be  delivered  to  several  parties  at 
the  same  time  that  it  requires  them  to  pay 
a  sum  certain  to  the  holder  of  the  stock,  ana 
no  place  of  delivery  is  named  in  the  agree- 
ment, a  deposit  of  the  property  in  a  conven- 
ient business  institution  in  the  city  in  which 
the  contract  was  made,  in  which  its  subject- 
matter  was  situated,  and  in  which  it  was 
presumably  to  be  performed,  and  a  timely 
notice  to  the  debtors  that  it  has  been  so  de- 
posited, is  a  fair,  reasonable,  and  sufficient 
tender  and  offer  of  delivery  by  the  holder 
of  the  property.  Benjamin,  Sales,  §§  679, 
707;  Tiedeman,  Sales,  §§  94,  96,  207;  Car- 
penter  v.   Uoloomb,    105   Mass.    280,    284} 
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Wilks  t.  Smith,  10  Mees.  &  W.  355;  Beard 
t.  Lodge,  20  Pick.  53,  60,  32  Am.  Rep.  197; 
<Cobb  y.  Hall,  33  Vt.  233,  238 ;  2  Kent,  Com. 
*505.  The  plaintiff  notified  each  one  of  the 
defendants,  by  means  of  the  letter  of  the 
bank,  that  he  was  ready  and  willing  to  sur- 
render the  stock  and  the  agreement  upon 
the  payment  of  the  defendants'  obligation, 
and  that  the  stock  was  in  the  bank  at  their 
•disposal  whenever  such  payment  should  be 
made.  They  did  not  pay.  They  suggested 
no  other  way  for  the  performance  of  the 
agreement.  They  were  silent.  They  neith- 
er performed  nor  offered  to  perform  their 
part  of  the  agreement,  nor  did  they  object 
in  any  way  to  the  time,  the  place,  or  the 
manner  of  the  plaintiff's  offer.  They  knew, 
from  the  letter  which  they  received,  not 
-only  that  the  plaintiff  offered  them  the 
stock,  but  that  he  had  placed  it  in  the  bank 
subject  to  their  disposal  upon  their  pay- 
ment of  the  debt  they  had  promised  to  dis- 
charge. In  view  of  the  facts  that  the  de- 
fendants in  this  case  were  bound  under  the 
law  to  pay  this  debt  on  or  before  July  1, 
1898,  whether  the  plaintiff  completed  his 
performance  or  not;  that  there  were  nine 
promisors  in  this  covenant  to  pay;  that  each 
-one  was  entitled  to  the  last  moment  of  the 
business  day  of  July  1,  1898,  in  which  to  per- 
form his  promise;  that  each  one  was  enti- 
tled to  the  stock  or  a  part  of  it  when  he 
paid;  that  their  residences  and  places  of 
business  were  more  than  300  miles  apart; 
that  the  contract  was  made,  that  it  was  pre- 
sumably to  be  performed,  and  that  its  subject- 
matter  was  located  in  St.  Louis;  that  the 
letter  of  May  16,  1898,  informed  the  defend- 
ants that  the  plaintiff  had  placed  the  stock 
in  a  convenient  business  institution  in  that 
•city  subject  to  their  disposal  upon  the  pay- 
ment of  their  debt;  and  that  they  neither 
■objected  to  the  course  he  pursued,  nor  per- 
formed nor  offered  to  perform  their  agree- 
ment,—our  conclusion  is  that  the  plaintiff's 
offer  of  performance  was  fair,  reasonable, 
and  sufficient. 

The  judgment  below  is  accordingly  re- 
versed, and  the  case  is  remanded  to  the  court 
below,  with  instructions  to  grant  a  new 
trial  in  accordance  with  the  views  expressed 
in  this  opinion. 

Thayer,  Circuit  Judge,  dissenting: 
I  am  not  able  to  concur  in  the  foregoing 
-opinion,  and  accordingly  express  the  reasons 
for  my  dissent,  doing  so  with  as  much  brevi- 
ty as  possible.  The  opinion  of  my  associ- 
ates, as  I  view  it,  deals  for  the  most  part 
with  principles  of  the  law  of  contract,  which 
"however  correctly  stated  and  reinforced  by 
authority  are  not  in  my  judgment  applicable 
to  the  case  in  hand.  By  the  terms  of  the 
agreement  out  of  which  this  controversy 
arises  the  plaintiff  below  agreed  to  take  cer- 
tain shares  of  preferred  stock  in  the  Cen- 
tral Building  Company  "in  payment  for 
four  instalments  of  rent  under  his  lease,  as 
the  same  became  due.  I  can  perceive  no 
sufficient  reason  for  saying  that  the  delivery 
of  these  shares  of  stock  did  not  operate  as 
payment     for     the     four     instalments     of 


rent,  and  that  the  plaintiff  merely 
held  the  stock  when  delivered  in  trust 
and  as  collateral  security  for  the  rent, 
as  the  majority  of  the  court  seem  to  hold. 
This  view  is  not  only  opposed  to  the  lan- 
guage of  the  agreement,  which  recites  that 
the  defendants  had  requested  the  plaintiff 
to  take  the  stock  "in  payment  of  four  instal- 
ments of  rent,"  and  that  he  had  agreed  to 
do  so,  but  it  is  not  in  harmony  with  the  con- 
duct of  the  plaintiff  himself,  since  it  appears 
that  he  hypothecated  the  stock  to  secure  his 
indebtedness  to  the  Merchants-Laclede  Na- 
tional Bank  and  that  it  remained  hypoth- 
ecated with  that  institution  for  at  least 
two  months  after  the  defendants'  option  to 
purchase  the  stock  expired;  that  is  to  say, 
for  two  months  subsequent  to  July  1,  1898. 
In  view  of  the  language  of  the  agreement 
and  the  conduct  of  the  parties,  I  am  of  opin- 
ion that  the  stock  became  the  absolute  prop- 
erty of  the  plaintiff  as  soon  as  it  was  deliv- 
ered to  him;  that  it  was  taken' in  payment 
of  the  rent,  and  extinguished  the  same ;  that 
the  plaintiff  had  an  undoubted  right  to  hy- 
pothecate it;  and  that  there  is  no  substan- 
tial foundation  for  the  novation  theory 
which  is  outlined  in  the  opinion  of  the  ma- 
jority. As  I  feel  constrained  to  censtrue 
the  contract,  tne  parties  entered  into  the 
following  stipulations:  The  plaintiff  agreed 
to  accept  the  preferred  stock  in  payment  for 
certain  rent  which  was  to  accrue,  his  motive 
being,  doubtless,  to  aid  in  the  construction 
of  a  valuable  building  on  the  leasehold 
premises,  which  would  insure  the  payment 
of  many  future  instalments  of  rent  that 
were  to  accrue  under  his  lease,  and  at  the 
same  time  greatly  enhance  the  value  of  his 
property.  On  the  other  hand,  the  defend- 
ants agreed,  if  the  stock  was  taken  in  pay- 
ment of  the  rent,  to  purchase  it  from  the 
plaintiff  "on  or  before  the  1st  day  of  July, 
1898,"  for  a  sum  equal  to  the  amount  of 
rent  which  it  had  discharged,  and  the  plain- 
tiff agreed  to  sell  the  stock  at  that  price. 
The  result  was  an  executory  agreement  for 
the  sale  of  the  stock,  by  virtue  of  which  the 
defendants  had  the  option  to  buy  it  at  any 
time  before  July  1,  1898,  when  tneir  obliga- 
tion to  take  it  and  pay  the  purchase  price 
became  absolute.  The  plaintiff  on  his  part 
had  the  right  to  call  for  performance  on 
July  1,  1898,  but  not  before  that  time.  The 
contract  in  question  is  not  essentially  differ- 
ent from  many  contracts  for  the  sale  of 
stock  and  other  securities  which  are  daily 
made,  whereby  a  vendee  acquires  the  right  to 
exact  performance  at  any  time  intermediate 
the  making  of  the  agreement  and  a  certain 
future  date,  whereas  the  vendor  acquires 
the  right  to  call  for  performance  only  at  the 
latter  date.  The  real  question  in  the  case, 
therefore,  as  I  view  it,  is  not  the  one  stated 
at  the  commencement  of  the  majority  opin- 
ion, and  declared  to  be  "the  most  important 
question;"  but  the  question  is  whether  the 
plaintiff's  admitted  failure  to  tender  the 
stock  on  July  1,  1898,  and  to  demand  pay- 
ment therefor,  released  the  defendants  from 
their  obligation  to  perform.  This  was  the 
question  which  was  decided  below  in  the  af- 
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Urinative,  and,  as  I  think,  rightly  decided. 
This  is  not  a  case,  as  I  view  it,  where  a 
question  arises  concerning  the  right  of  a 
person,  who  has  accepted  and  retained  the 
benefits  accruing  from  a  substantial  per- 
formance of  an  agreement,  to  decline  to  pay 
for  what  he  has  received  because  of  some 
slight  default  by  the  opposite  party  which 
may  be  compensated  in  damages.  When  the 
stock  was  accepted  by  the  plaintiff,  it 'paid 
for  the  instalments  of  rent,  because  such 
was  the  express  agreement  of  the  parties, 
and  presumptively,  at  least,  the  stock  was 
adequate  payment.  After  the  stock  was  de- 
livered the  plaintiff  held  the  defendant's  ob- 
ligation to  buy  it  on  or  before  July  1,  1898, 
at  a  given  price;  but  to  maintain  an  action 
on  this  obligation  it  was  his  duty  to  do 
whatever  would  be  required  of  any  other 
vendor  of  stock  who  agrees  to  sell  and  de- 
liver the  same  on  a  certain  future  day,  or 
on  any  intermediate  day  if  the  vendee  elects 
to  call  for  an  earlier  delivery.  In  such 
cases  the  rule  is  that  on  the  day  when  the 
option  expires  the  vendor  must  tender  the 
stock  and  demand  payment;  time  being  of 
the  essence.  To  put  the  vendee  in  default 
there  must  be  an  offer  of  the  security  sold 
and  a  demand  for  payment,  or  a  waiver  of 
the  tender  by  the  vendee.  Waterman  v. 
Banks,  144  U.  S.  394,  36  L.  ed.  479,  12  Sup. 
Ct.  Rep.  646;  tiorrington  v.  Wright,  115  U. 
S.  188,  29  L.  ed.  366,  6  Sup.  Ct.  Rep.  12; 
Kelsey  v.  Crowther,  162  U.  S.  404,  408,  40 
L.  ed.  1017,  1019,  16  Sup.  Ct.  Rep.  808; 
Kclley  v.  Upton,  5  Duer,  336;  Summer  v. 
Sleet h,  45  Ind.  59S;  Doloret  v.  Rothschild, 
1  Sim.  &  Stu.  590;  Shinn  v.  Roberts,  20  N. 
J.  L.  435.  444,  43  Am.  Dec.  636;  Stillioell 
v.  Bowling,  36  Mo.  312;  Henderson  v. 
Wheaton,  139  HI.  581,  28  N.  E.  1100. 

I  do  not  understand  that  this  rule  of  law 
is  disputed,  but  the  effort  seems  to  be  to 
differentiate  the  case  at  bar  from  those  cit- 
ed, and  to  show  that  the  rule  is  inapplica- 
ble, on  the  ground  that  the  contract  in  suit 
was  not  a  contract  of  sale.  Now,  on  the  day 
when  the  plaintiff  had  the  right  to  tender 
the  stock  in  question  and  exact  payment 
therefor,  no  such  tender  or  demand  was 
made.  The  plaintiff  did  not  even  have  pos- 
session of  the  stock,  but  the  same  was  then 
hypothecated  to  a  third  party,  and  remained 
in  its  hands  for  more  than  two  months 
thereafter.  The  letter  which  was  written  by 
the  pledgee  of  the  stock  on  May  16,  1898.  did 
not  advise  the  defendants  whether  the  Mer- 
chants-Laclede  National  Bank  held  the  stock 
as  the  absolute  owner  or  as  pledgee.  Neither 
did  it  advise  the  defendants  that  the  bank 
was  acting  as  agent  for  the  plaintiff,  or  re- 
quest the  defendants  to  appoint  a  suitable 
place  for  the  delivery  of  the  stock  on  the 
day  when  the  plaintiff  was  entitled  to  exact 
payment.  The  letter  was  silent  on  each  of 
these  essential  points,  and  for  that  reason 
it  imposed  no  liability  on  the  defendants 
and  called  for  no  action  on  their  part.  The 
letter  was  entirely  consistent  with  the  view 
that  the  bank  had  become  the  absolute  own- 
er of  the  stock;  and,  if  such  was  the  fact, 
then  the  defendants  were  under  no  obliga- 
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tion  to  take  the  stock  from  it  and  pay  for 
the  same,  since  an  executory  agreement  like 
the  one  in  hand  is  not  assignable,  and  the 
plaintiff's  assignee  could  not  have  enforced 
performance  of  the  agreement  to  purchase. 
Boykin  v.  Campbell,  9  Mo.  App.  495;  Lans- 
den  v.  McCarthy,  45  Mo.  106;  Lawson, 
Contr.  §  352.  The  letter  of  the  bank  was  at 
most  a  mere  notice  that  the  plaintiff  had 
parted  with  the  stock,  and,  as  it  did  not 
state  that  the  bank  was  acting  as  agent  for 
the  plaintiff,  the  natural  presumption  would 
be  that  it  was  acting  for  itself  and  of  its 
own  volition.  In  my  judgment,  therefore, 
the  letter  in  question  did  not  alter  the  le- 
gal relations  of  the  parties  to  any  extent; 
and  as  there  was  no  waiver  by  the  defend- 
ants of  their  right  to  have  the  stock  ten- 
dered to  some  one  of  them  on  the  day  the 
obligation  to  purchase  became  absolute,  and 
as  no  request  was  made  by  the  plaintiff  to 
have  them  designate  a  place  for  delivery,  I 
am  of  opinion  that  the  trial  court  properly 
held  that  there  could  be  no  recovery,  and 
that  the  judgment  below  should  be  affirmed. 


CUDAHY  PACKING  COMPANY,  Plff.  in 

Err., 
v. 

Frank  MARCAN,  by  Next  Friend. 

(45  C.  C.  A.  515,  106  Fed.  645.) 

•1.  A  minor  employed  as  a  servant  as- 
sumes, to  the  same  extent  as  an  adnlt, 
the  ordinary  dangers  and  risks  of  his 
employment  which  he  actually  knows  and  ap- 
preciates, and  those  that  are  so  apparent  and 
open  that  one  of  hla  age,  experience,  and  ca- 
pacity would,  in  the  exercise  of  ordinary  care, 
know  and  appreciate  them. 

2.  At  the  close  off  the  evidence  there  in 
always  a  preliminary  Question  for 
the  Judffe  before  the  case  can  be  properly 
submitted  to  the  Jury,  and  that  la  whether 
or  not  there  la  any  substantial  evidence  upon 
which  the  jury  can  properly  return  a  ver- 
dict in  favor  of  the  party  who  produces  It ; 
and,  If  there  la  no  such  evidence,  it  la  the 
duty  of  the  court  to  direct  the  jury  to  return 
a  verdict  against  him. 

3.  A  minor  who  for  four  'weeks  has 
been  working  upon  a  block  14  Inches 
square  and  5  inches  in  thickness,  placed 
upon  a  wet,  greasy,  and  slippery  floor  by  him- 
self, assumes  the  risk  and  danger  of  the  slip- 
ping of  the  block  upon  the  greaay  floor,  by 
meana  of  which  hla  hand  la  involuntarily 
thrown  into  the  cylinders  of  a  chopping  ma- 
chine. 

(March  11,  1001.) 

'Headnotea  by  Sanbobn,  Circuit  Judge. 


Note. — For  earlier  authorities  In  this  series 
as  to  assumption  of  risks  by  minora,  aee  Hinck- 
ley v.  Horazdowskl  (111.)  8  L.  R.  A.  490,  and 
note;  Brazil  Block  Coal  Co.  v.  Gaffney  (Ind.) 
4  L.  R.  A.  850 :  Davis  v.  St.  Louis,  I.  M.  &  S. 
R.  Co.  (Ark.)  7  L.  R.  A.  283;  and  Davis  v. 
Forbes  (Mass.)  47  L.  R.  A.  170. 

As  to  duty  to  warn  minors  of  risks  of  em- 
ployment, see  note  to  James  v.  Rapides  Lumber 
Co.  (La.)  44  L.  R.  A.  on  page  61. 
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ERROR  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Nebraska 
to  review  a  judgment  in  favor  of  plaintiff 
in  an  action  brought  to  recover  damages 
for  personal  injuries  alleged  to  have  been 
caused  by  defendant's  negligence.  Re- 
verted. 

The  facts  are  stated  in  the  opinion. 

Argued  before  Caldwell,  Sanborn,  and 
Thayer,  Circuit  Judges. 

Messrs.  Cowin  4c  Abbott  and  M.  L. 
Sears,  for  plaintiff  in  error: 

The  plaintiff  must  be  held  to  the  exercise 
of  the  same  decree  of  care  as  an  adult,  and 
be  charged  with  the  same  responsibility,  so 
far  as  the  assumption  of  risks  is  concerned. 

Eagle  v.  Allegheny  Y  alley,  R.  Co.  88  Pa. 
35,  32  Am.  Rep.  413;  E.  S.  Biggins  Carpet 
Co.  ▼.  WKeefe,  25  C.  C.  A.  220,  51  U.  S. 
App.  74,  70  Fed.  900;  DeGraff  v.  New  York 
C.  d  n.  R.  R.  Co.  76  N.  Y.  125;  Fitzgerald 
v.  Elsas  Paper  Co.  30  Misc.  438,  62  N.  Y. 
Supp.  597;  Sanborn  v.  Atchison,  T.  d  S.  F. 
R.  Co.  35  Kan.  202,  10  Pac.  860;  Alabama 
Mineral  R.  Co.  v.  Marcus,  115  Ala.  380,  22 
So.  135;  Tinkham  v.  Sawyer,  153  Mass.  485, 
27  N.  E.  6;  Buckley  v.  Outta  Percha  d  Rub- 
her  Mfg.  Co.  113  N.  Y.  540,  21  N.  E.  717; 
Glover  v.  Kansas  City  Bolt  d  Nut  Co.  153 
Mo.  327,  55  8.  W.  88;  Greenway  v.  Conroy, 
160  Pa.  185,  28  Atl.  602;  Kleinest  v.  Kun- 
hardt,  160  Mass.  230,  35  N.  E.  458. 

Messrs.  Conaell  4fc  Ives,  for  defendant 
in  error: 

The  trial  court  could  not  rightfully  direct 
a  verdict  against  the  plaintiff  unless  it  was 
plain  that  no  recovery  could  be  had  upon 
any  view  which  could  properly  be  taken  of 
the  facts  the  evidence  tended  to  establish. 

Gardner  v.  Michigan  C.  R.  Co.  150  U.  8. 
349,  37  L.  ed.  1107,  14  Sup.  Ct.  Rep.  144; 
Grand  Trunk  R  Co.  v.  Ives,  144  U.  S.  408, 
36  L  ed.  485,  12  Sup.  Ct.  Rep.  670;  Chi- 
cago, R.  I.  d  P.  R.  Co.  v.  Sharp,  11  C.  C.  A. 
337,  27  U.  S.  App.  334,  63  Fed.  532;  Texas 
d  P.  R.  Co.  v.  Cox,  145  U.  S.  503,  36  L.  ed. 
829,  12  Sup.  Ct  Rep.  005;  Myers  v.  Chicago, 
St.  P.  M.  d  0.  R.  Co.  37  C.  C.  A.  137,  05 
Fed.  411;  Kane  v.  Northern  C.  R.  Co.  128 
U.  S.  01,  32  L.  ed.  330,  0  Sup.  Ct.  Rep.  16; 
Lincoln  v.  Power,  151  U.  S.  436,  38  L.  ed. 
224,  14  Sup.  Ct.  Rep.  387. 

It  is  the  absolute  duty  of  the  employer  to 
furnish  his  employee  a  reasonably  safe,  place 
to  work,  having  regard  to  the  kind  of  work 
and  conditions  under  which  it  must  neces- 
sarily be  performed. 

Washington  d  G.  R.  Co.  v.  McDade,  135 
U.  S.  554,  34  L.  ed.  235,  10  Sup.  Ct.  Rep. 
1044;  Union  P.  R.  Co.  v.  Daniels,  152  U.  S. 
684,  sub  nom.  Union  P.  R.  Co.  v.  Snyder,  38 
L.  ed.  507,  14  Sup.  Ct.  Rep.  757;  Union  P. 
R.  Co.  v.  Jarvi,  3  C.  C.  A.  433,  10  TJ.  S.  App. 
439,  53  Fed.  65;  Baltimore  d  0.  R.  Co.  v. 
Baugh,  140  U.  S.  368,  37  L.  ed.  772,  13  Sup. 
Ct.  Rep.  021;  Mather  v.  Rillston,  156  U.  S. 
391,  39  L.  ed.  464,  15  Sup.  Ct.  Rep.  464. 

The  employee  has  a  right  to  rely  upon  the 
assumption  that  the  employer  has  performed 
his  duty,  and  the  law  protects  him  in  that 
reliance  unless  the  danger  of  the  accident 
producing  his  injury  is  so  obvious  and 
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threatening  that  a  reasonably  prudent  man 
under  similar  circumstances  would  avoid  it. 

Kane  v.  Vorthern  C.  R.  Co.  128  U.  S.  01, 
32  L.  ed.  330,  0  Sup.  Ct.  Rep.  16;  James 
B.  Clow  d  Sons  v.  Boltz,  34  C.  C.  A.  550,  02 
Fed.  573;  Norman  v.  Wabash  R.  Co.  10C.C. 
A.  617,  22  U.  S.  App.  505,  62  Fed.  728;  The 
Ethelred,  06  Fed.  446;  Texas  d  P.  R.  Co.  v. 
Archibald,  170  U.  S.  065,  42  L.  ed.  1188,  18 
Sup.  Ct.  Rep.  777;  New  York,  N.  B.  d  B. 
R.  Co.  v.  O'Leary,  35  C.  C.  A.  562,  03  Fed. 
741 ;  Mason  d  0.  R.  Co.  v.  Jockey,  43  C.  C. 
A.  228,  103  Fed.  265. 

It  is  the  danger  itself,  and  not  the  dan- 
gerous condition,  that  must  be  obvious. 

Union  P.  R.  Co.  v.  Jarvi,  3  C.  C.  A.  433, 
10  U.  S.  App.  430,  53  Fed.  65;  Kane  v. 
Northern  C.  R.  Co.  128  U.  S.  01,  32  L.  ed. 
330,  0  Sup.  Ct.  Rep.  16;  Washington  d  G. 
R.  Co.  v.  McDade,  135  U.  S.  554,  34  L.  ed. 
235,  10  Sup.  Ct.  Rep.  1044. 

An  employee  does  not  assume  the  risk  of 
the  safety  of  the  place  or  appliances  fur- 
nished for  his  work. 

Northern  P.  R.  Co.  v.  Berbert,  116  U.  S. 
642,  20  L.  ed.  755,  6  Sup.  Ct.  Rep.  500;  Union 
P.  R.  Co.  v.  Jarvi,  3  C.  C.  A.  433,  10  TJ.  S. 
App.  430,  53  Fed.  65. 

On  petition  for  rehearing. 

It  was  primarily  the  duty  of  the  defend- 
ant to  make  that  block  a  safe,  secure  place 
upon  which  to  stand  and  work. 

The  master  may  not  expose  his  servant  to 
perils  or  hazards  which  may  be  guarded 
against  by  proper  diligence. 

Bough  v.  Texas  d  P.  R.  Co.  100  TJ.  S. 
213,  25  L.  ed.  612;  Ellis  v.  Northern  P.  R. 
Co.  103  Fed.  416;  Mather  v.  Rillston,  156 
U.  S.  301,  30  L.  ed.  464,  15  Sup.  Ct.  Rep. 
467. 

The  employer  says  to  the  employee,  there 
is  no  other  danger  than  such  as  is  obvious 
and  necessary. 

Baltimore  d  0.  R.  Co.  v.  Bough,  140  TJ. 
S.  368,  37  L.  ed.  772,  13  Sup.  Ct.  Rep.  021 ; 
Union  P.  R.  Co.  v.  Daniels,  152  U.  S.  648, 
sub  nom.  Union  P.  R.  Co.  v.  Snyder,  38  L. 
ed.  507,  14  Sup.  Ct.  Rep.  757. 

It  is  a  positive  duty,  and  the  employee 
has  a  right  to  rely  upon  this  duty  being  per- 
formed. 

Texas  d  P.  R.  Co.  v.  Archibald,  170  U.  S. 
665,  42  L.  ed.  1188,  18  Sup.  Ct.  Rep.  770; 
Union  P.  R.  Co.  v.  Jarvi,  3  C.  C.  A.  433,  10 
U.  S.  App.  430,  53  Fed.  60. 

The  employee  has  the  right  to  presume 
this  duty  has  been  performed,  and  to  rely 
upon  the  presumption. 

Norman  v.  Wabash  R.  Co.  10  C.  C.  A.  617, 
22  U.  S.  App.  505,  62  Fed.  728 ;  Mason  d  0. 
R.  Co.  v.  Yockey,  43  C.  C.  A.  228,  103  Fed. 
265. 

The  employee  has  a  right  to  look  to  the 
master  for  the  discharge  of  that  duty. 

Union  P.  R.  Co.  v.  Daniels,  152  U.  S.  648, 
sub  nom.  Union  P.  R.  Co.  v.  Snyder,  38  L. 
ed.  507,  14  Sup.  Ct.  Rep.  758;  The  Ethel- 
red,  06  Fed.  446. 

This  duty  cannot  be  delegated  to  another 
servant  so  as  to  relieve  the  master  of  his  re- 
sponsibility. 

Northern  P.  R.  Co.  v.  Berbert,  116  TJ.  8. 
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642,  29  L.  ed.  755,  6  Sup.  Ct.  Rep.  503; 
Union  P.  R.  Co.  v.  Jarvi,  3  C.  C.  A.  433, 
10  U.  S.  App.  439,  63  Fed.  69;  Baltimore  d 
O.  JR.  Co.  v.  Baugh,  149  U.  S.  368,  37  L.  ed. 
772,  13  Sup.  Ct.  Rep.  914;  Texas  d  P.  R.  Co. 
v.  Barrett,  166  U.  S.  617,  41  L.  ed.  1136,  17 
Sup.  Ct.  Rep.  707;  New  York,  N.  H.  d  B. 
R.  Co.  v.  O'Leary,  35  C.  C.  A.  562,  93  Fed. 
741;  Louisville,  N.  A.  d  C.  R.  Co.  v.  Frato- 
ley,  110  Ind.  18,  9  N.  E.  601. 

The  employee  takes  risk  only  of  defects 
"known  to  him,  or  plainly  observable  by 
him." 

New  York,  N.  B.  d  B.  R.  Co.  v.  O'Leary, 

35  C.  C.  A.  562,  93  Fed.  741. 

The  risk  must  be  so  obvious  as  not  to  be 
a  matter  of  discussion. 

Border  d  B.  Coal  Min.  Co.  v.  Schmidt,  43 
C.  C.  A.  532,  104  Fed.  285. 

The  dangers,  and  not  the  defects  merely, 
must  have  been  so  obvious  and  threatening 
that  a  reasonably  prudent  man  would  have 
avoided  them,  in  order  to  charge  the  serv- 
ant with  contributory  negligence. 

Union  P.  R.  Co.  v.  Jarvi,  3  C.  C.  A.  433, 
10  U.  S.  App.  439,  53  Fed.  69;  Kane  v. 
Northern  C.  R.  Co.  128  U.  S.  94,  32  L.  ed. 
341,  9  Sup.  Ct.  Rep.  16;  Washington  d  O. 
R.  Co.  v.  McDade,  135  U.  S.  570,  34  L.  ed. 
241,  10  Sup.  Ct.  Rep.  1044;  Cook  v.  St. 
Paul  M.  d  M.  R.  Co.  35  Minn.  45,  24  N. 
W.  311. 

A  case  should  not  be  withdrawn  from  the 
jury  unless  the  conclusion  follows,  as  matter 
of  law,  that  no  recovery  could  be  had  upon 
any  view  which  could  be  properly  taken  of 
the  facts  the  evidence  tends  to  establish. 

Texas  d  P.  R.  Co.  v.  Cox,  145  U.  S.  593, 

36  L.  ed.  829,  12  Sup.  Ct.  Rep.  905. 

All  material  facts  must  be  conceded  or 
established  beyond  controversy. 

Myers  v.  Chicago,  St.  P.  M.  d  O.  R.  Co. 

37  C.  C.  A.  137,  95  Fed.  411;  Field,  Dam- 
ages, 519;  Beach,  Contrib.  Neg.  §  447;  Chi- 
caqo,  R.  I.  d  P.  R.  Co.  v.  Sharp,  11  C.  C.  A. 
337,  27  U.  S.  App.  334,  63  Fed.  532;  Chi- 
cago, M.  d  St.  P.  R.  Co.  v.  Lowell,  151  U.  S. 
209,  38  L.  ed.  131,  14  Sup.  Ct.  Rep.  281; 
Bluedom  v.  Missouri  P.  R.  Co.  108  Mo.  439, 
18  S.  W.  1103;  Weller  v.  Chicago,  M.  d  St. 
P.  R.  Co.  120  Mo.  635,  23  S.  Wi  1061,  25  S. 
W.  532;  Jones  v.  East  Tennessee,  V.  d  O. 
R.  Co.  128  U.  S.  443,  32  L.  ed.  478,  9  Sup. 
Ct.  Rep.  118;  Washington  d  O.  R.  Co.  v. 
McDade,  135  U.  S.  554,  34  L.  ed.  235,  10 
Sup.  Ct.  Rep.  1049. 

If  inferences  other  than  that  of  contribu- 
tory negligence  may  be  fairly  drawn  from 
all  the  evidence  and  facts  shown  to  exist, 
then  the  question  is  one  of  fact  for  the  jury 
whose  verdict  must  stand. 

Chicago,  R.  I.  d  P.  R.  Co.  v.  Sharp,  11  C. 
C.  A.  337,  27  U.  S.  App.  334,  63  Fed.  534; 
Gardner  v.  Michigan  C.  R.  Co.  150  U.  S.  349, 
37  L.  ed.  1107,  14  Sup.  Ct.  Rep.  144;  Grand 
Trunk  R.Co.  v.  Ives,  144  U.  S.  408,  36  L.  ed. 
485,  12  Sup.  Ct.  Rep.  679;  Texas  d  P.  R.  Co. 
v.  Cox,  145  U.  S.  593,  36  L.  ed.  829,  12  Sup. 
Ot.  Rep.  905;  Lake  Shore  d  M.  S.  R.  Co. 
t.  Miller,  25  Mich.  274;  Sadovcski  v.  Mich- 
igan Car  Co.  84  Mich.  100,  47  N.  W.  598; 
Ne%o  Jersey  R.  d  Transp.  Co.  v.  Pollard,  22 
54  L.  R.  A. 


Wall.  341,  22  L.  ed.  877;  Delaware,  L.  d  W. 
R  Co.  v.  Converse,  139  U.  S.  469,  35  L.  ed. 
213.  11  Sup.  Ct.  Rep.  569;  Thompson  v. 
Flint  d  P.  M.  R.  Co.  57  Mich.  300,  23  N.  W. 
820;  Detroit  d  M.  R.  Co.  v.  Van  Steinburg, 
17  Mich.  99;  Gaynor  v.  Old  Colony  d  N.  R. 
Co.  100  Mass.  208,  97  Am.  Dec.  96;  Marietta 
d  C.  R.  Co.  v.  Picksley,  24  Ohio  St.  654; 
Pennsylvania  R.  Co.  v.  Ogier,  35  Pa,  60,  78 
Am.  Dec.  322;  Robinson  v.  Cone,  22  Vt.  213, 
54  Am.  Dec.  67 ;  Jamison  v.  San  Jos4  d  8.  C. 
R.  Co.  55  Cal.  593;  Redf.  Railways,  5th  ed. 
§  133,  tf  2;  Dunlap  v.  Northwestern  R.  Co. 
130  U.  S.  649,  32  L.  ed.  1058,  9  Sup.  Ct. 
Rep.  647;  Kane  v.  Northern  C.  R.  Co.  128 
U.  S.  91,  32  L.  ed.  339,  9  Sup.  Ct.  Rep. 
16;  Jones  v.  East  Tennessee,  V.  d  G.  R.  Co.. 
128  U.  S.  443,  32  L.  ed.  478,  9  Sup.  Ct.  Rep.  < 
118;  Phccnix  Mut.  L.  Ins.  Co.  v.  Doster,  106 
U.  S.  30,  27  L.  ed.  65,  1  Sup.  Ct.  Rep.  18; 
Randall  v.  Baltimore  d  0.  R.  Co.  109  U.  S. 
478,  27  L.  ed.  1003,  3  Sup.  Ct.  Rep.  322; 
Anderson  County  Comrs.  v.  Beal,  113  U.  S. 
227,  28  L.  ed.  966,  5  Sup.  Ct.  Rep.  433; 
Goodie tt  v.  Louisville  d  N.  R.  Co.  122  U.  S. 
391,  30  L.  ed.  1230,  7  Sup.  Ct.  Rep.  1254. 

Sanborn, '  Circuit  Judge,  delivered  the 
opinion  of  the  court: 

This  was  an  action  by  an  employee  against 
his  employer  for  a  failure  to  discharge  its 
duty  to  use  reasonable  diligence  to  furnish 
its  servant  with  a  reasonably  safe  place  in 
which  to  perform  his  work,  and  the  answer 
was  that  the  risk  and  danger  from  which 
the  servant  suffered  was  one  of  the  ordinary 
and  patent  risks  of  the  employment  which 
he  had  assumed.  At  the  close  of  the  trial 
the  defendant  below  requested  the  court  to 
instruct  the  jury  to  return  a  verdict  in  its 
favor,  and  the  refusal  to  grant  this  request 
is  the  chief  error  of  which  complaint  is 
made.  The  Cudahy  Packing  Company,  the 
plaintiff  in  error,  was  a  corporation  engaged 
in  the  business  of  packing  meat,  as  its  name 
implies,  and  Frank  Marcan  was  one  of  its 
employees,  who  was  engaged  in  operating  a 
machine  for  chopping  meat,  called  a  "hash- 
er." On  April  30,  1898,  Marcan  accidental- 
ly put  the  fingers  of  his  left  hand  into  the 
hasher  and  lost  them.  He  sued  the  corpora- 
tion for  negligence,  in  that  it  permitted  the 
floor,  on  which  he  was  working  to  become 
so  slippery  that  a  block  on  which  he  was 
standing  slipped,  and  caused  him  to  throw 
his  hand  into  the  hasher,  and  in  that  it  used 
a  box  or  hopper  upon  the  chopping  machine 
to  enable  the  operative  to  feed  the  meat  in- 
to the  hasher,  which  he  alleged  also  contrib- 
uted to  his  accident.  The  great  weight  of 
the  testimony  was  that  the  block  did  not 
slip,  and  that  the  accident  was  the  result 
of  the  carelessness  of  the  defendant  in  er- 
ror in  feeding  the  meat  into  the  hasher. 
Upon  the  question  under  consideration, 
however,  this  evidence  will  not  be  consid- 
ered, and  it  is  accordingly  laid  aside.  The 
testimony  of  the  defendant  in  error  and  of 
his  witnesses,  which  alone  will  be  considered 
in  this  opinion,  was  that  these  were  the 
facts  which  conditioned  his  case:  He  was 
a  minor  of  ordinary  intelligence,  more  than 
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seventeen  years  of  age.  He  had  been  at 
work  for  the  plaintiff  in  error  for  some 
weeks,  when  about  March  20,  1898,  he  was 
assigned  to  operate  the  hasher.  This  hash- 
er consisted  of  rapidly  revolving  cylinders, 
driven  by  machinery  which  chopped  or 
hashed  the  meat  which  was  fed  into  it 
through  a  hole  above  the  cylinders.  Over 
this  hole  a  removable  feeding  box  or  hopper 
was  fastened  when  the  machine  was  in 
operation.  The  sides  of  this  feeding  box 
were  5  or  6  inches  high,  and  it  was  the  duty 
of  the  defendant  in  error  to  feed  the  meat 
which  was  placed  in  this  box  into  the  hasher. 
When  he  first  took  charge  of  the  chopping 
machine  he  was  taught  to  draw  the  meat  in 
the  box  forward,  and  to  feed  it  into  the  hash- 
er through  the  hole  over  the  cylinders  with 
his  hands.  But  he  was  afterwards  fur- 
nished with  a  wooden  tool  called  a  "stuffer," 
and  was  instructed  by  his  employer  to  use 
this  instrument  when  the  machine  became 
clogged  for  the  purpose  of  stuffing  the  meat 
down  into  and  through  it.  This  Btuffer  was 
a  wooden  block  3£  inches  in  diameter  and  4 
inches  long,  provided  with  a  handle.  The 
hasher  stood  within  a  few  inches  of  the  south 
wall  of  the  building,  on  a  floor  which  sloped 
gently  to  the  north,  and  when  the  feeding 
box  was  in  place  it  stood  so  high  that  it  was 
necessary  for  the  operator  to  raise  himself 
4  or  5  inches  above  the  floor  in  order  to  do 
his  work  conveniently.  When  the  defend- 
ant in  error  commenced  to  operate  this  ma- 
chine he  was  furnished  with  a  box  upon 
wliirti  he  stood  in  front  of  the  hasher  to 
feed  the  meat  into  it.  But  four  or  five  days 
later  this  box  was  broken,  and  then,  by  di- 
rection of  his  employer,  he  took  a  chopping 
block,  placed  it  in  front  of  the  hasher,  ana 
thereafter  stood  upon  this  block  when  he 
was  feeding  the  machine.  This  block  was 
made  of  hard  wood,  was  about  14  inches 
square.  5  inches  thick,  and  had  an  iron  band 
around  it  2£  inches  wide,  and  }  an  inch 
thick.  He  placed  this  block  in  position  the 
first  time  he  used  it,  and  from  time  to  time 
thereafter,  as  it  was  misplaced  during  the 
washing  of  the  floor,  he  replaced  it.  Neither 
the  foreman  nor  any  of  the  other  employees 
of  the  plaintiff  in  error  handled  or  placed 
the  block.  It  was  the  custom  in  some  pack- 
ing houses  to  use  salt  upon  the  floor  to  pre- 
vent it  from  becoming  slippery,  but  no  salt 
was  used  upon  the  floor  of  this  building. 
Mar  can  testified  that  the  floor  upon  which 
this  block  lay  was  wet  and  greasy  most  of 
the  time,  that  it  was  slippery  when  he  first 
placed  the  block  there,  and  that  he  knew  it 
was  slippery.  He  further  testified  that  on 
April  30,  1808,  while  he  was  standing  upon 
the  block  holding  the  stuffer  in  his  right 
hand,  and  feeding  the  meat  into  the  hasher 
with  his  left  hand,  the  block  slipped  side- 
ways to  his  right;  that  he  tried  to  catch 
himself,  and  his  hand  went  down  into  the 
machine;  and  that  the  block  was  caused  to 
slip  by  "the  greasy  floor  not  being  nailed." 
This  is  the  case  which  the  defendant  in  er- 
ror made  when  it  is  conceded  that  all  the 
testimony  which  contradicts  his  story  is  un- 
founded in  fact. 
54  L.  R.  A. 


A  servant  assumes  the  ordinary  risks  and 
dangers  of  the  employment  upon  which  he 
enters,  so  far  as  they  are  known  to  him, 
and  so  far  as  they  would  have  been  known 
to  one  of  his  age,  experience,  and  capacity 
by  the  use  of  ordinary  care  and  prudence. 
A  minor  assumes  the  ordinary  dangers  and 
risks  of  his  employment  that  he  actually 
knows  and  appreciates,  and  those  which  are 
so  apparent  and  open  that  one  of  his  age, 
experience,  and  capacity  would,  in  the  ex- 
ercise of  ordinary  care  and  prudence,  know 
and  appreciate  them  to  the  same  extent  as 
an  adult.  By  entering  upon  and  continuing 
in  the  employment  he  assumes  these  risks 
and  dangers,  and  no  negligence  can  be 
charged  to  the  master,  and  no  liability  can 
he  fastened  upon  him,  because  he  fails  to 
give  notices  or  warnings  of  or  to  remove 
these  common  risks  of  the  employment. 
Bohn  Mfg.  Co.  v.  Erickson,  5  C.  C.  A.  341, 
344,  12  U.  S.  App.  260,  *65,  55  Fed.  943, 
940;  Chicago  Anderson  Pressed  Brick  Co. 
v.  Reinneiger,  140  111.  334,  29  N.  E.  1106, 
1107;  Dowling  v.  Allen,  74  Mo.  13,  16,  41 
Am.  Rep.  298;  St.  Louis  &  8.  E.  R.  Co.  v. 
Valvrius,  56  Ind.  511,  518;  Buckley  v.  Gutta 
Percha  &  Rubber  Mfg.  Co.  113  N.  Y.  540, 
21  N.  E.  717;  Louisville,  N.  A.  &  C.  R.  Co. 
v.  FrawUy,  110  Ind.  18,  9  N.  E.  595,  598; 
Atlas  Engine  Works  v.  Randall,  100  Ind. 
293.  298,  300,  50  Am.  Rep.  798;  Berger  v. 
St.  Paul,  M.  &  M.  R.  Co.  39  Minn.  78,  38  N. 
W.  814;  Sullivan  v.  India  Mfg.  Co.  113 
Mass.  396;  Fones  v.  Phillips,  39  Ark.  17,  38. 
43  Am.  Hep.  264.  Under  this  well-settled 
rule  and  the  testimony  of  the  defendant  in 
error,  it  is  impossible  to  sustain  his  recovery 
in  this  case.  He  testified  that  his  accident- 
was  caused  by  the  slipping  of  the  block 
which  he  himself  placed  before  the  hasher  on* 
the  wet  and  greasy  floor.  He  knew  that  the- 
floor  was  wet,  greasy,  and  slippery.  He  had 
walked  and  worked  upon  the  floor,  placed 
and  replaced  the  block  upon  it,  for  four 
weeks.  If  it  was  wet,  greasy,  and  slippery, 
he  knew  the  fact;  knew  his  liability  to  slip 
and  fall  as  he  walked  across  it;  knew  the 
danger  tiiat  the  block  itself  might  slip. 
If,  as  he  walked  along  the  floor,  he  had 
slipped  and  fallen,  could  he  have  recovered 
of  the  plaintiff  in  error  T  The  question  is 
susceptible  of  but  one  true  answer.  But 
he  was  as  familiar  with  the  danger  that  the 
block  would  slip  as  he  was  with  the  risk  of 
the  slipping  of  his  feet.  He,  and  he  alone 
had  handled,  placed,  and  replaced  the  block 
during  the  four  weeks  that  he  had  occupied 
it  as  his  standing  ground.  He  knew  that,  if 
his  fingers  fell  into  the  hasher,  they  would 
be  injured,  perhaps  destroyed.  All  these 
risks  and  dangers  were  so  simple,  open,  ob- 
vious, that  the  conclusion  is  inevitable  that 
he  impliedly  contracted,  not  only  to  work  in 
this  place,  but  also  to  assume  the  danger  of 
accidents  arising  from  the  wet,  greasy,  and 
slippery  floor,  and  the  revolving  cylinders 
of  the  chopping  machine.  Kleinest  v. 
Kunhardt,  160  Mass.  230,  35  N.  E.  458; 
O'Malcy  v.  South  Boston  Gaslight  Co.  158 
Mass.  135,  47  L.  R.  A.  161,  32  N.  E.  1119; 
Fisk  v.  Fitchburg  R.  Co.  158  Mass.  238,  33 
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N.  E.  510;  Glover  v.  Kansas  City  Bolt  d 
Nut  Co.  153  Mo.  327,  55  S.  W.  88 ;  Buckley 
v.  Gutta  Percha  d  Rubber  Mfg.  Co.  113  N. 
Y.  540,  21  N.  E.  717. 

There  was  therefore  no  substantial  evi- 
dence in  this  case  upon  which  the  jury  could 
properly  render  a  verdict  in  favor  of  the  de- 
fendant in  error,  and  it  was  the  duty  of  the 
court  below  to  direct  them  to  return  a  ver- 
dict against  him.  Chicago  O.  W.  R.  Co.  v. 
Price,  38  C.  C.  A.  239,  243,  97  Fed.  423,  427 ; 
Marion  County  Comrs.  v.  Clark,  94  U.  S. 
278,  284,  24  L.  ed.  59,  61;  North  Pennsyl- 
vania R.  Co.  v.  Commercial  Nat.  Bank,  123 
U.  S.  727,  733,  31  L.  ed.  287,  288,  8  Sup.  Ct. 
Rep.  266;  Delaware,  L.  d  W.  R.  Co.  v.  Con- 
verse, 139  U.  S.  469,  35  L.  ed.  213,  11  Sup. 
Ct.  Rep.  569;   Laclede  Fire-Brick  Mfg.  Co. 


v.  Hartford  8 team- Boiler  Inspection  d  Ins. 
Co.  9  C.  C.  A.  1,  4,  19  U.  S.  App.  510,  515, 
60  Fed.  351,  354;  Gowen  v.  Harley,  6  C.  C. 
A.  190,  12  U.  S.  App.  574,  56  Fed.  973; 
Motey  v.  Pickle  Marble  d  Granite  Co.  20  C. 
C.  A.  366,  368,  36  U.  S.  App.  682,  74  Fed. 
155,  157;  Chicago,  St.  P.  M.  d  0.  R.  Co.  ▼. 
Belliwith,  28  C.  C.  A.  358,  362,  55  U.  8. 
App.  113,  121,  83  Fed.  437,  441. 

There  are  other  specifications  of  error  in 
this  case,  but  it  is  unnecessary  to  consider 
them. 

The  judgment  is  reversed,  and  the  case  is 
remanded  to  the  court  below,  with  instruc- 
tions to  grant  a  new  trial. 

Rehearing  denied. 


UNITED  STATES  CIRCUIT  COURT  OF  APPEALS,   NINTH  CIRCUIT. 


LOS     ANGELES    UNIVERSITY    et    al., 

Appts., 
v. 

Ernest  A.  SWARTH  et  al. 
(46  C.  C.  A.  647,  107  Fed.  798.) 

1.  A  eovenavt,  and  not  a  condition,  Is 
created  by  a  clause  In  a  conveyance 

of  land  for  a  college  campus,  which  states 
that  the  conveyance  Is  upon  express  condi- 
tion that  the  land  shall  be  devoted  exclusively 
as  part  of  the  campus,  although  another  con- 
dition Is  that  it  shall  revert  to  the  grantor  If 
.abandoned  or  devoted  to  other  uses  before  a 
certain  date,  after  which  a  forfeiture  Is  not 
to  occur  under  any  circumstances. 

9.  Persons  who  have  conveyed  prop- 
erty for  a  college  campas  upon  con- 
dition that  it  shall  be  used  for  no  other 
purpose  have,  after  they  have  disposed  of  all 
land  in  the  vicinity  which  can  be  benefited 
by  performance  of  the  covenant,  no  standing 
in  a  court  of  equity  to  enforce  such  perform- 
ance. 

S.  A  covenant  In  a  conveyance  of  land 
for  a  colleft-e  campus,  that  It  shall  be 

,  devoted  exclusively  as  a  part  of  the 
•oampus,  and  that  no  buildings  shall  be 
■erected  thereon  except  those  devoted  to  uni- 
versity purposes,  is  not  broken  by  the  plac- 
ing thereon  of  lumber,  tools,  sheds,  derricks, 
•engines,  and  oil  tanks  for  the  exploration  for 
oil  supposed  to  be  beneath  the  surface,  where 
«uch  occupation  will  probably  be  of  a  tempo- 
rary character,  even  If  oil  Is  found,  and  the 
general  purposes  of  the  grant  may  be  materi- 
ally advanced  by  the  pecuniary  results  of  the 
development. 

(March  4,  1901.) 

Notx. — For  conditions  in  deeds  restricting  the 
use  of  the  land  to  a  specified  charitable,  public, 
or  quasi-public  purpose,  see  note  to  Greene  v. 
O'Connor  (B.  I.)  19  L.  R.  A.  262 ;  also  the  cases 
of  Kilpatrick  v.  Baltimore  (Md.)  27  L.  B.  A. 
643,  and  Mills  v.  Davison  (N.  J.  Eq.)  85  L.  B. 

A.  118. 

For  distinction  between  covenants  and  condi- 
tions, see  also  Woodruff  v.  Woodruff  (N.  J.  Eq.) 
1  L.  B.  A.  880,  and  cases  in  note  thereto ;  also 
Post  v.  Well  (N.  Y.)  B  L  a.  A.  422,  and  cases 
In  note  thereto. 
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APPEAL  by  defendants  from  a  judgment 
of  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Cali- 
fornia granting  a  preliminary  injunction  to 
restrain  them  from  converting  land  conveyed 
to  the  university  in  trust  to  the  purpose  of 
prospecting  for  oil.    Reversed. 

Statement  by  Morrow,  Circuit  Judge: 
This  is  an  appeal  from  an  order  granting 
a  preliminary  injunction.  The  suit  was 
brought  by  the  appellees  to  restrain  the  ap- 
pellants from  converting  and  using  part  of 
the  campus  of  the  Los  Angeles  University 
for  the  purpose  of  excavating,  drilling,  and 
digging  into  the  land  for  oil,  and  from 
erecting,  on  and  over  the  surface  of  the  land, 
buildings  and  derricks,  and  from  convert- 
ing the  campus  into  an  oil  field  and  a  place 
for  conducting  an  oil  business,  to  the  injury 
and  damage  of  the  land  as  a  campus  for  a 
university  or  an  institution  of  learning  and 
education.  The  bill  alleges,  among  other 
things,  that  in  the  year  1886  the  complain- 
ants and  John  S.  Maltman  and  G.  R.  Shat- 
to  were  the  owners  of  large  tracts  of  land 
adjoining  the  city  of  Los  Angeles,  situated 
on  the  city's  western  boundary,  which  said 
land  has  since  become  part  of  the  munici- 
pality of  Los  Angeles  by  annexation;  that 
during  the  year  1886  a  number  of  persons, 
representing  and  being  members  of  the  reli- 
gious organization  known  as  the  "Baptist 
Denomination  in  Southern  California,"  de- 
vised and  projected  a  plan  for  the  establish- 
ment and  maintenance  of  a  university  for 
educational  purposes,  to  be  located  in  or 
near  the  city  of  Los  Angeles,  state  of  Cali- 
fornia, to  be  under  the  control  of  the  Bap- 
tist Denomination;  that  members,  represen- 
tatives, and  agents  of  the  said  Baptist  De- 
nomination represented  to  complainants 
that  they  were  authorized  by  said  denomina- 
tion to  search  out  the  most  suitable  location 
that  could  be  secured  for  a  campus,  and 
land  that  could  be  obtained  by  donation  to 
aid  in  the  establishment  of  said  university; 
that  the  agents  and  representatives  of  said 
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denomination  requested  and  urged  complain- 
ants to  donate  their  interests  in  the  land 
described  in  the  bill  of  complaint  for  part 
of  a  campus  for  said  university,  and  to  this 
end  they  set  forth  the  many  benefits  that 
would  accrue  to  the  owners  of  lands  in  the 
vicinity  of  such  an  institution,  (in)  drives, 
walks,  trees,  shrubs,  and  flowers,  and  col- 
lege buildings,  residences  for  professors,  and 
the  many  Bales  of  lots  and  lands  that  would 
be  made  to  those  preferring  homes  amid  re- 
finement and  culture,  where  their  children 
could  have  the  advantages  of  a  Christian 
education;  that  in  furtherance  of  said  plans, 
and  to  assist  the  establishment  of  said  uni- 
versity, many  subscriptions  of  money  and 
lands  were  thus  solicited  and  secured  from 
owners  of  land  in  the  vicinity  of  said  cam- 
pus; that  to  this  purpose  complainants  and 
J.  S.  Maltman  and  G.  R.  Shatto  agreed  to 
subscribe,  and  did  subscribe,  as  a  gift  for  a 
campus,  15  acres  of  land,  to  be  used  exclu- 
sively as  a  campus  for  said  proposed  uni- 
versity;   that   the  agents,   representatives, 
and  members  of  the  said  Baptist  Denomina- 
tion and  others  associated  themselves  in  the 
establishment  of  said  university,  and  organ- 
ized for  that  purpose,  under  the  laws  of  the 
state  of  California,  a  corporation  known  as 
the   "Los  Angeles  University."    Complain- 
ants allege  that  they  joined  in  said  subscrip- 
tion,   and   promised    to   give   the   interest 
owned  by  them  in  said  land  for  a  campus, 
relying  upon  the  representations  made,  and 
believing  that  the  same  would  be  carried 
out,  and  that  a  university  that  would  be  a 
seat  of  learning  under  the  control  and  pat- 
ronage of  the  organization  known  as  the 
'"Baptist  Denomination"  would  be  erected  on 
said  land,  and  that  the  same  would  be  used 
exclusively  and  only  as  a  campus  for  said 
university,  and  for  no  other  purpose,  and  for 
all  time;  that  thereafter,  on  September  16, 
1880,  in  compliance  with  the  promise  made 
and    set   forth   in   said    subscription,    com- 
plainants and  John  S.  Maltman  made  a  deed 
of    grant   conveying   to   said   Los   Angeles 
University  the  land  described  in  the  bill, 
ootiiprising  7|  acres,  being  the  south  half  of 
said  campus ;  that  there  was  no  money  con- 
sideration given  or  received  for  said  deed, 
and'  no   consideration   whatever    from   the 
grantee  for  the  land  other  than  the  promise 
to  establish  and  maintain  a  university,  and 
to  use  the  said  land  exclusively  as  a  campus 
therefor,  and  for  all  time;  that  one  of  the 
conditions  of  the  conveyance,  and  a  cove- 
nant set  forth  in  said  bill,  was  the  follow- 
ing:    "First,  that  the  said  land  shall  be 
used  exclusively  as  a  part  of  the  campus  of 
-said  university,  and  no  buildings  shall  be 
erected  thereon  except  those  devoted  to  uni- 
versity  purposes."    It    is    further   alleged 
that,  after  the  execution  of  said  deed,  the 
defendant  the  Los  Angeles  University  erect- 
ed, or  caused  to  be  erected,  one  building  on 
the  said  campus,  and  the  said  building  has 
~been   used   almost  continuously   for   educa- 
tional   purposes    and    as    a    dormitory    for 
teachers  and  pupils,  but  that  there  never 
was  established  a  university,  as  promised, 
and  according  to  the  terms  and  conditions 
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of  the  articles  of  incorporation  of  said  de- 
fendant the  Los  Angeles  University;  and 
there  has  never  been  conducted  and  main- 
tained upon  said  premises  by  said  defend- 
ant, its  agents  or  lessees,  more  than  an  aca- 
demic school  for  the  education  of  children 
and  students  in  academic  grades  and  classes, 
and  part  of  the  time  only  primary  schools 
have  been  conducted;  and  for  about  four 
years  last  past  a  nonsectarian  boarding  and 
military  school  for  boys  has  been  conducted 
by  lessees  of  the  said  building  and  campus. 
It  is  also  alleged  that  at  all  times  since  the 
conveyance  of  said  land  to  the  grantee,  un- 
til on  or  about  the  9th  day  of  April,  1900, 
the  whole  of  said  land  was  used  as  a  cam- 
pus for  such  educational  institution  as  was 
being  conducted  in  the  building  erected 
thereupon;  that  on  or  about  the  9th  day  of 
April,  1900,  the  defendants  the  College  Oil 
Company  and  Richard  Green,  with  the  con- 
sent of,  and  by  reason  of  and  under  some 
agreement,  lease,  or  understanding  with,  the 
defendant  the  Los  Angeles  University,  en- 
tered upon  the  south  half  of  said  campus, 
and  that  part  thereof  conveyed  to  defend- 
ants by  the  complainants  and  J.  S.  Malt- 
man, with  wagons,  lumber,  tools,  and  ma- 
chinery, built  a  tool  house,  erected  derricks, 
set  up  an  engine  and  boiler  and  oil  tanks, 
and  on  the  18th  day  of  April,  1900,  began, 
and  at  the  time  of  filing  the  bill  were,  exca- 
vating, drilling,  and  digging  the  soil  of  and 
into  said  lands,  seeking  for  petroleum  there, 
to  the  great  and  irreparable  injury  of  the 
land  for  a  university  campus  or  a  campus 
for  an  educational  institution;  that  the  de- 
fendants intend  to  and  have  contracted  and 
arranged  for  the  drilling  and  digging  of  a 
large  number  of  oil  wells,  the  erection  of  a 
pumping  plant  and  many  derricks,  oil  tanks, 
pipes,  tubing,  and  other  apparatus  used  in 
the  business  of  producing  and  selling  crude 
oil,  upon  said  campus,  and  will  convert  said 
campus  into  an  oil  field  and  a  place  for  con- 
ducting an  oil  business,  to  the  great  and  ir- 
reparable injury  and  damage  of  said  lands 
as  a  campus  for  a  university  or  an  institu- 
tion of  learning  and  education;  that  the 
operations  of  the  defendants  interrupt  the 
use  and  enjoyment  of  said  lands  for  a  cam- 
pus, and  that  the  complainants  have  never 
consented,  and  do  not  consent,  to  such  use 
of  said  lands  by  defendants.  Upon  this  bill 
of  complaint,  duly  verified,  the  complain- 
ants moved  for  an  injunction.  An  order  to 
show  cause  was  issued,  and  the  defendants 
appeared  and  filed  affidavits  in  opposition. 
It  appears  from  these  affidavits  that  the  Los 
Angeles  University  was  incorporated  on  the 
22d  day  of  June,  1886,  for  the  purpose,  as 
declared  in  the  articles  of  incorporation,  of 
securing  and  holding  by  purchase,  gift,  de- 
vise, bequest,  or  grant,  real  and  personal 
property,  and  of  selling,  mortgaging,  leas- 
ing, or  otherwise  disposing  of  the  same,  and 
of  erecting  buildings  and  establishing  and 
maintaining  a  university  for  educational 
purposes.  It  is  admitted  that  the  defend- 
ants have  commenced  the  operations  de- 
scribed in  the  bill  of  complaint,  but  it  is 
averred,  among  other  things,  that  in  the 


864 


United  States  Cibcltt  Coubt  of  Appeals. 


Mab.,. 


maintenance  of  the  university  a  debt  of 
about  $16,000  has  been  incurred  and  is  un- 
paid; that  to  secure  the  payment  of  such 
indebtedness  the  trustees  of  the  university 
mortgaged  all  of  its  property,  including  the 
lands  described  in  the  bill  of  complaint ;  that 
within  two  years  last  past  extensive  explo- 
rations immediately  adjacent  to  and  on  all 
sides  of  said  lands  has  made  it  plain  that 
the  said  land  is  underlaid  by  a  valuable 
and  extensive  deposit  of  oil-bearing  sand; 
that  the  proposed  and  begun  extraction  of 
oil  from  said  land  will  not  and  would  not 
irreparably  or  at  all  permanently  injure 
said  land  for  use  as  a  college  campus,  but 
that  it  will  enable  the  defendant  the  better 
to  carry  out  the  purposes  of  the  donor ;  that 
observation  of  the  course  of  oil  operations 
in  the  vicinity  shows  that  such  operations 
are  not  likely  to  continue  on  the  same 
ground  for  a  long  period ;  that  by  the  extrac- 
tion of  the  oil  from  the  oil  sands  under  the 
land  in  question  it  is  proposed,  and  it  will  be 
possible,  to  pay  off  this  indebtedness;  and  to 
release  all  of  the  property  from  the  mort- 
gage lien,  and  to  procure  valuable  addition- 
al assets  for  the  maintenance  of  an  educa- 
tional institution  upon  the  premises;  that 
drilling  shows  that  the  oil  stratum  in  that 
region  dips  slightly  to  the  southward;  that 
experience  proves  that  in  oil-bearing  strata 
the  crude  oil  tends  to  drain  towards  pump- 
ing wells,  and  especially  so  if  the  strata  dip 
in  that  direction,  as  in  this  case,  and  it  is 
very  probable  that  wells  to  the  southward  of 
the  lands  in  question  are  continually  drain- 
ing away  valuable  portions  of  the  oil  con- 
tained in  the  strata  under  the  lands  de- 
scribed in  the  bill  of  complaint;  that  on  the 
west  and  northwest,  and  adjacent  to  said 
land,  wells  have  been  bored,  and  are  being 
continuously  pumped,  and  that  wells  are  be- 
ing bored  at  a  distance  of  about  80  feet  east- 
ward from  the  east  line  of  said  lands.  It  is 
alleged,  upon  information  and  belief,  that 
complainants  have  no  lands  or  property  ly- 
ing near  to  or  anywhere  so  situated  with 
reference  to  the  lands  described  in  the  bill 
that  they  could  in  any  wise  be  affected  by 
any  particular  use  of  said  land.  A  copy  o"f 
the  deed  of  conveyance  mentioned  in  the  bill 
of  complaint  is  attached  to  one  of  the  affi- 
davits. From  this  deed  it  appears  that  the 
grant  was  made  in  consideration  of  the  sum 
of  $1,  lawful  money  of  the  United  States  of 
America,  paid  by  the  party  of  the  second 
part  to  the  parties  of  the  nrst  part,  the  re- 
ceipt whereof  was  thereby  acknowledged, 
and  that  they  granted,  bargained,  sold,  and 
conveyed  the  real  property  in  controversy 
to  the  party  of  the  second  part.  The  ha- 
bendum clause  of  the  deed  is  as  follows: 
"To  have  and  to  hold,  all  and  singular,  the 
said  premises,  together  with  the  appurte- 
nances, unto  the  said  party  of  the  second 
part,  and  to  its  legal  successors,  forever." 
The  deed  recites  tnat:  "This  conveyance  is 
made  upon  the  express  conditions  and  for 
the  consideration  hereinafter  named,  to 
wit:  First.  That  said  land  shall  be  devot- 
ed exclusively  as  a  part  of  the  campus  of 
said  university,  and  no  buildings  shall  be 
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erected  thereon  except  those  devoted  to  uni- 
versity purposes.  Second.  That  at  least, 
one  building,  costing  not  less  than  ten  thou- 
sand dollars,  shall  be  erected  on  said  cam- 
pus and  completed  on  or  before  September 
1st,  1887.  Third.  That  in  case  of  abandon- 
ment of  said  premises  for  such  university 
at  any  time  before  January  1st,  1894,  or  in- 
case of  the  nonuser  thereof,  or  in  case  said 
premises,  or  any  part  thereof,  is  devoted 
to  purposes  other  than  as  above  specified, 
then  said  premises  shall  immediately  revert 
to  the  grantors  herein,  their  heirs,  executors, 
administrators  and  assigns;  the  intention- 
being  that  the  reversion  herein  mentioned 
shall  not  occur  after  January  1st,  1894,  under 
any  circumstances."  Upon  the  hearing  the- 
court  entered  an  interlocutory  order  grant- 
ing the  preliminary  injunction  prayed  for 
in  the  bill  of  complaint.  From  this  order 
the  defendants  prosecute  the  present  ap- 
peal. 

Argued  before  Gilbert  and  Morrow,  Cir- 
cuit Judges,  and  Hawley,  District  Judge.  * 
Messrs.    Bieknell,    Gibson,    4t   Traskv 

and  T.  M.  Stewart,  for  appellants: 

Appellees  have  no  cause  of  action  for  in- 
junction, as  they  own  no  land  to  be  affected 
by  any  possible  use  that  may  be  made  of 
the  land  in  question. 

The  restrictions  were  inserted  for  the 
benefit  "that  would  accrue  to  the  owners  of 
lands  in  the  vicinity."  But  the  complain- 
ants do  not  show  that  they  are  the  owners- 
of  any  of  the  said  lands,  and  it  is  affirma- 
tively alleged  that  they  are  not. 

Conditions  or  covenants  restricting  the- 
use  of  lands  are  inserted  for  the  benefit  of 
grantors  and  their  heirs,  or  for  the  benefit 
of  holders  of  adjacent  lands. 

If  the  former,  right  to  enforce  the  restric- 
tion is  limited  to  the  time  of  continuance  of 
ownership  of  some  part  of  the  lands  out  of 
which  the  granted  land  has  been  carved,  or 
to  which  the  scheme  of  improvement  cor- 
relates it. 

Sanborn  v.  Rice,  129  Mass.  387;  Parker 
v.  Nightingale,  6  Allen,  341,  83  Am.  Dec. 
636;  Badger  v.  Boardman,  16  Gray,  559; 
Sharp  v.  Ropes,  110  Mass.  381. 

Ownership  of  other  land  is  a  recognized 
sine  qua  non  of  a  qualified  enforcer  of  such 
restriction. 

Hano  v.  Bigeloxo,  155  Mass.  341,  29  N.  E. 
629;  Barron  v.  Richard,  3  Edw.  Ch.  100; 
Master  v.  Hansard,  L.  R.  4  Ch.  Div.  724; 
Dana  v.  Wenttcorth,  111  Mass.  293. 

Where  there  are  numerous  contributors  to 
a  charitable  fund,  '"the  contributors  can- 
not maintain  a  bill  to  correct  an  abuse  of 
the  fund  by  the  trustees,  unless  they  are  al- 
so cestuis  que  trust" 

Perrv,  Tr.  733;  Ludlam  v.  Hie/bee,  11  N. 
J.  Eq/342;  Clark  v.  Oliver,  91  Va.  421,  22 
S.  E.  175 ;  Association  for  Relief  of  Respect- 
able Aged  Indigent  Females  v.  Beekman,  21 
Barb.  565;  Story,  Eq.  Jur.  1191. 

The  deed  itself  removed  all  restrictions* 
January  1,  1894. 

If  any  covenant  is  contained  in  this  deed, 
it  is  only  by  implication,  and  such  would 
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not,  in  accurate  speech,  be  a  subject  for 
construction. 

Covenants  are  to  be  construed  as  nearly 
as  possible  by  the  obvious  intentions  of  the 
parties,  which  must  be  gathered  from  the 
whole  context  of  the  instrument,  interpreted 
according  to  the  reasonable  sense  of  the 
words. 

Devlin,  Deeds,  882. 

Every  uncertainty  in  a  deed  is  to  be  tak- 
en favorably  for  the  grantee. 

Elphinstone,  Interpretation  of  Deeds,  04; 
Devlin,  Deeds,  848. 

Restrictive  covenants  relative  to  the  use 
of  buildings  are  to  be  construed  most  strict- 
ly against  the  covenant,  and,  unless  the  thing 
sought  to  be  enjoined  is  plainly  within  its 
provisions,  an  injunction  will  not  lie  in  en- 
forcement thereof. 

Clark  v.Jammes,  87  Hun,  215,  33  N.  Y. 
Supp.  1020;  Hutchinson  v.  Ulrich,  145  111. 
336,  21  L.  R.  A.  393,  34  N.  E.  556;  Eck- 
hart  v.  Irons,  128  111.  582,  20  N.  E.  687. 

A  restriction  in  the  use  of  land  must  be 
made  with  a  due  regard  to  public  policy, 
and  without  any  unlawful  restraint  of 
trade. 

Whitney  v.  Union  R.  Co,  11  Gray,  359, 
71  Am.  Dec.  715;  Coudert  v.  Sayre,  46  N. 
J.  Eq.  386,  19  Atl.  190;  De  Cray  v.  Mon- 
mouth Beach  Club  Bouse  Co.  50  N.  J.  Eq. 
329,  24  Atl.  388;  Sanborn  v.  Rice,  129 
Mass.  387. 

Even  if  the  restrictions  were  originally 
valid  and  still  in  force,  the  discovery  of 
great  wealth  in  the  underlying  strata,  and, 
much  more,  the  great  change  of  conditions 
surrounding  the  land  in  question,  would 
warrant  equity  in  refusing  an  injunction. 

Conqer  v.  New  York,  W.  S.  d  B.  R.  Co. 
120  N.  Y.  29.  23  N.  E.  983;  Beach,  Inj. 
474;  3  Pom.  Eq.  Jur.  1295,  note;  Columbia 
College  v.  Thacher,  87  N.  Y.  311,  41  Am. 
Rep.  365 ;  Willard  v.  Tayloe,  8  Wall.  557,  19 
L.  ed.  501;  1  Story,  Eq.  10th  ed.  750; 
Episcopal  City  Mission  v.  Appleton,  117 
Mass.  326;  Landell  v.  Hamilton,  175  Pa. 
327,  34  L.  R.  A.  227.  34  Atl.  660;  Amer- 
man  v.  Deane,  132  N.  Y  355,  30  N.  E.  741 ; 
Star  Bracery  Co.  v.  Primes,  163  111.  652, 
45  N.  E.  146 ;  Peabody  Heights  Co.  v.  Wil- 
son, 82  Md.  186,  36  L.  R.  A.  393.  32  Atl. 
389;  Jackson  v.  Stevenson,  156  Mass.  496, 
31  N.  E.  691. 

Land  devised  as  the  site  of  a  city  hospi- 
tal may  be  sold  and  the  proceeds  devoted 
to  current  expenses  of  the  hospital. 

Weeks  v.  Hobson,  150  Mass.  377,  6  L.  R. 
A.  147,  23  N.  E.  215;  Atty.  Oen.  v.  Middle- 
ton,  2  Ves.  Sr.  328;  Cook  v.  Ducken field,  2 
Atk.  567 ;  A  tty.  Oen.  v.  Foundling  Hospital, 
2  Yes.  Jr.  42. 

When  property  has  been  settled  upon  a 
charity,  and  lapse  of  time,  or  changes  in  the 
condition  of  the  property  or  in  the  circum- 
stances attending  it,  make  it  prudent  and 
beneficial  to  the  charity  to  alien  the  prop- 
erty and  invest  the  proceeds  in  other  funds, 
or  in  a  different  manner,  it  is  competent  for 
the  court  of  chancery  to  direct  such  sale 
and  investment,  taking  care  that  no  diver- 
*'"*n  of  the  gift  be  permitted, 
64  L.  R.  A. 


5  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  014; 
Stanley  v.  Volt,  5  Wall.  169,  18  L.  ed.  510; 
Hinckley's  Estate,  58  Cal.  457;  Re  John  C. 
Mercer  Home  for  Disabled  Clergymen,  162" 
Pa.  232,  29  Atl.  731;  American  Academy  of 
Arts  d-  Sciences  v.  Harvard  College,  12. 
Gray,  596. 

Mr.  John  W.  Mitchell  for  appellees. 

Morrow,  Circuit  Judge,  delivered  the- 
opinion  of  the  court : 

It  is  contended  by  the  appellants:  First. 
That  by  the  third  conditional  clause  of  the* 
deed  of  September  16,  1896,  the  title  of  the 
grantees  to  the  land  in  question  became  ab- 
solute and  free  from  all  limitations  and  re- 
strictions on  January  1,  1894,  when  the  pe- 
riod for  reversion  therein  provided  had  ex- 
pired.. Second.  Assuming  that  the  restric- 
tion contained  in  the  first  conditional 
clause  of  the  deed  continued  as  a  limitation! 
upon  the  use  of  the  land,  it  is  contended 
on  the  part  of  the  appellants  that  the  com- 
plainants cannot  enforce  the  restriction  in 
the  absence  of  a  showing  that  they  are  the- 
owners  or  have  an  interest  in  land  for  the 
benefit  of  which  the  restriction  was  intend- 
ed by  the  grantors  and  provided  for  in  the 
deed. 

The  deed  recites  that  the  conveyance  is 
made  upon  the  "express  conditions"  and  for 
the  considerations  thereinafter  named. 
Then  follow  the  three  clauses  of  the  deed 
containing  these  "express  conditions." 
These  clauses  provide:  (1)  That  the  land 
conveyed  shall  be  devoted  exclusively  as  a 
part  of  the  campus  of  the  university,  and 
that  no  buildings  shall  be  erected  thereon 
except  those  devoted  to  university  purpos- 
es; (2)  that  at  least  one  building,  costing 
not  less  than  $10,000,  shall  be  erected  on 
said  campus  on  or  before  September  1, 
1887;  (3)  that  the  premises  described  in 
the  deed  shall  revert  to  the  grantors  if  aban- 
doned or  devoted  to  purposes  other  than 
those  specified  at  any  time  before  January  1, 
1894,  but  under  no  circumstances  is  a  for- 
feiture to  occur  after  that  date.  If  these 
three  clauses  be  construed  as  conditions, 
as  they  are  declared  to  be  in  the  deed,  and 
as  their  technical  terms  would  seem  to  indi- 
cate, it  follows  as  a  legal  consequence  that 
the  title  to  the  land  became  absolute  in  the 
grantee  and  free  from  all  limitations  and 
restrictions  on  January  1,  1894.  The  con- 
sequence of  the  nonfulfilment  of  a  condition 
is  the  forfeiture  of  the  estate.  2  Washb. 
Real  Prop.  3;  Woodruff  v.  Woodruff,  44  N. 
J.  Eq.  349.  353,  1  L.  R.  A.  380.  16  Atl.  4; 
Adams  v.  Valentine,  33  Fed.  1 ;  Woodruff  v. 
Trenton  Water  Power  Co.  10  N.  J.  Eq.  489, 
o08;  Episcopal  City  Mission  v.  Appleton, 
117  Mass.  326,  329;  Langley  v.  Chapin,  134 
Mass.  82.  When,  therefore,  by  the  terms  of 
the  conveyance,  the  period  of  forfeiture  has 
passed,  the  condition  has  been  discharged, 
and  the  estate  is  no  longer  subject  to  its 
limitation  or  restriction.  1  Washb.  Real 
Prop.  5th  ed.  96.  But  may  it  not  have  been 
the  intention  of  the  grantors  in  this  con- 
veyance to  create  a  condition  in  the  third 
clause,  where  a  forfeiture  is  specifically  de- 
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•clared,  and  a  covenant  running  with  the 
land  in  the  first  clause?  Conditions  are  not 
favored  in  law,  and  are  construed  strictly, 
because  .they  tend  to  destroy  estates.  4 
Kent,  Com.  130;  Crane  v.  Hyde  Park,  135 
Mass.  147;  McKelvcay  v.  Seymour,  29  N.  J. 
L.  321,  327;  Watterson  v.  Uryt  5  Ohio  C. 
C.  347 ;  Re  Wellington,  16  Pick.  87,  99,  26 
Am.  Dec.  631.  And  if  it  be  doubtful  wheth- 
er a  clause  in  a  deed  be  a  covenant  or  a  con- 
dition, the  court  will  incline  against  the  lat- 
ter construction.  4  Kent,  Com.  132; 
Greene  v.  O'Connor,  18  R.  I.  56,  19  L.  R.  A. 
202,  25  Atl.  692;  Adams  v.  Valentine,  33 
Fed.  1. 

In  Post  v.  Weil,  115  N.  Y.  361,  366,  6  L. 
R.  A.  422,  22  N.  E.  145,  the  court  of  appeals 
of  New  York,  in  considering  whether  a  clause 
of  a  deed  should  be  construed  as  a  condition 
or  a  covenant,  said:  "Mere  words  should 
not  be,  and  have  not  usually  been,  deemed 
sufficient  to  constitute  a  condition,  and  to 
entail  the  consequences  of  forfeiture  of  an 
estate,  unless  from  the  proof  such  appears 
to  have  been  the  distinct  intention  of  the 
grantor  and  a  necessary  understanding  of 
the  parties  to  the  instrument.  Nor  should 
the  formal  arrangement  of  the  words  influ- 
ence us  wholly  in  determining  what  the 
clause  was  inserted  to  accomplish;  but  in 
this,  as  in  every  other  case,  our  judgment 
-should  be  guided  by  what  was  the  probable 
intention,  viewing  the  matter  in  the  light 
of  reason." 

Applying  this  rule  to  the  first  clause  of 
the  deed  under  consideration,  we  find  suffi- 
cient reason  in  the  evident  purpose  of  the 
conveyance  and  in  the  situation  of  the  par- 
ties, as  disclosed  by  the  surrounding  circum- 
stances, to  construe  this  clause  separately, 
not  as  a  condition,  but  as  a  covenant. 
What,  then,  is  the  remedy  for  the  nonfulfil- 
ment  of  a  covenant?  The  delinquent  par- 
ty must  respond  in  damages;  but  a  court 
•of  equity  can  in  a  proper  case  enforce  the 
'specific  performance  of  a  covenant  of  this 
•character.  3  Pom.  Eq.  Jur.  §  1342;  Wood- 
ruff v.  Woodruff,  44  N.  J.  Eq.  349,  1  L.  R. 
A.  380,  16  Atl.  4. 

Tins  brings  us  to  the  consideration  of  the 
question  whether,  in  proceeding  by  injunc- 
tion to  enforce  the  specific  performance  of  a 
«ovenant,  it  is  necessary  for  the  complain- 
ant to  show  that  he  is  beneficially  interest- 
ed in  the  performance  of  the  covenant.  The 
general  rule  is  that  the  complainant  is  not 
entitled  to  an  injunction  in  any  case  unless 
it  is  shown  that  he  has  some  vested  right  or 
interest  that  will  suffer  irreparable  injury 
from  the  act  which  he  seeks  to  restrain. 
Branch  Turnp.  Co.  v.  Tuba  County  Supers. 
13  Cal.  190;  Bank  of  California  v.  Fresno 
Canal  d  Irrig.  Co.  53  Cal.  201,  203;  Hew 
York  v.  Mapes,  6  Johns.  Ch.  46;  High,  Inj. 
3d  ed.  $  9.  But  there  is  a  distinction  to  be 
observed,  in  enforcing  covenants,  between  a 
case  where  the  complainant  seeks  to  prevent 
or  abate  a  nuisance,  and  a  case  where  the 
complainant  has  an  interest  or  title  to  real 
estate,  in  favor  of  which  there  is  a  covenant 
securing  a  privilege  or  right  binding  in 
equity.  In  the  latter  case  it  is  said  that 
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the  covenantee  has  the  right  to  have  the  ac- 
tual enjoyment  of  his  property  modo  et 
forma,  in  accordance  with  the  stipulation  in 
that  behalf,  and  that  it  is  no  answer  to  say 
that  the  act  complained  of  will  inflict  no 
injury  upon  him.  2  High,  Inj.  §  1153;  1 
Beach,  Inj.  §  480;  Kirkpatrick  v.  Peshine, 
24  N.  J.  Eq.  216.  But  in  such  case  it  is 
clear  that  the  complainant  must  show  that 
he  has  some  interest  or  title  in  the  land  to 
be  protected.  This  right  or  interest  is  the 
very  foundation  of  his  action.  He  must 
show  that  he  is  the  owner  of  or  has  an  in- 
terest in  the  premises  in  favor  of  which  the 
benefit  or  privilege  has  been  created;  other- 
wise, he  has  no  interest  in  the  covenant  and 
is  a  mere  intruder. 

In  Parker  v.  Nightingale,  6  Allen,  341,  83 
Am.  Dec  632,  the  suit  was  brought  by  the 
plaintiff  in  behalf  of  himself  and  eleven  oth- 
ers, each  the  owner  of  a  dwelling  house  and 
lot  on  a  certain  street  in  Boston,  to  restrain 
the  defendant  Nightingale,  another  house 
and  lot  owner  on  the  same  street,  from  con- 
verting his  dwelling  house  into  a  restaur- 
ant. The  bill  set  forth  that,  before  the  erec- 
tion of  the  said  dwelling  houses,  the  land 
upon  and  adjoining  the  street  designated  be- 
longed to  one  Hayward;  that  upon  his  de- 
cease his  heirs  agreed  among  themselves 
that  the  land  should  be  divided  into  house 
lots,  and,  when  conveyed,  the  grantees 
should  take  subject  to  the  condition  that  no 
buildings  should  be  erected  thereon  except 
for  dwelling  houses.  A  lot  was  conveyed  to 
the  defendant  upon  such  condition.  Defend- 
ant leased  the  premises  to  another,  who  had 
taken  steps  to  convert  the  dwelling  house 
into  a  restaurant.  Plaintiffs  sought  an  in- 
junction against  such  use  of  the  premises. 
The  court,  through  Bigelow,  Ch.  J.,  said: 
"A  court  of  chancery  will  recognize  and  en- 
force agreements  concerning  the  occupation 
and  mode  of  use  of  real  estate,  although 
they  are  not  expressed  with  technical  accu- 
racy, as  exceptions  or  reservations  out  of 
a  grant  not  binding  as  covenants  real  run- 
ning with  the  land.  Nor  is  it  at  all  mate- 
rial that  such  stipulations  should  be  bind- 
ing at  law,  or  that  any  privity  of  estate 
should  subsist  between  parties,  in  order  to 
render  them  obligatory,  and  to  warrant 
equitable  relief  in  case  of  their  infraction. 
A  covenant,  though  in  gross  at  law,  may 
nevertheless  be  binding  in  equity,  even  to 
the  extent  of  fastening  a  servitude  or  ease- 
ment on  real  property,  or  of  securing  to  the 
owner  of  one  parcel  of  land  a  privilege,  or, 
as  it  is  sometimes  called,  'a  right  to  an 
amenity,'  in  the  use  of  an  adjoining  parcel 
by  which  his  own  estate  may  be  enhanced  in 
value  or  rendered  more  agreeable  as  a  place 
of  residence."  After  a  further  statement 
of  the  principles  involved,  it  was  held  that 
the  plaintiffs  were  entitled  to  equitable  re- 
lief in  the  enforcement  of  the  restriction 
contained  in  the  conveyance  to  the  defend- 
ant, as  owners  of  the. estates  for  whose  bene- 
fit the  restriction  was  originally  designed; 
that  the  purpose  of  the  restriction  was  to 
secure  to  each  estate  the  benefit  or  advan- 
tage which  would  arise  from  the  specific 
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mode  in  which  the  adjoining  premises  were 
to  be  improved  and  occupied,  giving  a  right 
•or  privilege  of  amenity  in  each  lot  within 
the  restriction  to  the  owners  of  all  the  other 
lots  within  the  designated  limits.  The 
•question  arose  in  this  case  whether  the 
•original  grantors  were  not  necessary  parties 
to  the  proceedings.  Upon  this  question  the 
court  said:  "In  strictness,  perhaps,  the 
right  or  interest  created  by  the  restrictions, 
being  a  Qualification  of  the  fee,  did  not  pass 
out  of  the  original  grantors,  and  now  re- 
mains vested  in  them  or  their  heirs.  But,  if 
so,  they  hold  it  only  as  a  dry  trust,  in 
which  they  have  no  beneficial  use  or  enjoy- 
ment, the  entire  usufruct  being  in  their 
grantees  and  their  assigns  now  holding  the 
estates,  for  whose  use  and  benefit  it  was  in- 
tended. Such  being  the  case,  then  the  lat- 
ter are  proper  parties  to  enforce  the  restric- 
tion, and  the  former,  not  having  any  pres- 
ent interest  in  it,  need  not  be  parties  to  the 
proceeding." 

This  is  the  precise  question  in  the  present 
ease,  and  determines  that  the  complainant, 
having  no  present  interest  in  the  enforce- 
ment of  the  covenant  under  consideration, 
has  no  right  of  action  against  the  defend- 
ants. 

In  Sanborn  v.  Rice,  129  Mass.  387,  396, 
there  was  a  bill  to  enforce  certain  restric- 
tions contained  in  conveyances  by  a  common 
grantor.  Concerning  such  a  restriction  the 
court  said:  "It  often  happens  that  owners 
of  land,  which  they  design  to  put  into  mar- 
ket in  lots  for  dwelling  houses,  insert  in  the 
deeds  of  the  several  lots  a  uniform  set  of  re- 
strictions as  to  the  purposes  for  which  the 
land  may  be  used,  and  as  to  the  portions  of 
it  which  may  be  covered  by  buildings.  So 
far  as  these  restrictions  are  reasonable  in 
their  character,  they  are  upheld  and  enforced 
by  courts  of  equity  in  favor  of  the  original 
owner,  so  long  as  he  continues  to  own  any 
part  of  the  tract  for  the  benefit  of  which 
the  restrictions  were  created,  as  well  as  in 
favor  of  the  owner  of  any  one  of  the  lots 
into  which  the  tract  was  divided,  and  against 
the  owner  of  any  of  the  lots  who  attempts 
to  set  the  restrictions  at  naught." 

In  Clark  v.  Martin,  49  Pa.  289,  each  gran- 
tee of  adjoining  lots  had  covenanted  not  to 
build  on  the  rear  portion  of  his  premises 
above  a  certain  height.  The  complainant 
had  become  the  purchaser  of  a  lot  adjoin- 
ing that  which  the  defendant  had  bought, 
•abject  to  the  condition,  and  it  was  held 
that  he  was  entitled  to  an  injunction  against 
a  violation  of  the  covenant  on  the  ground 
that  the  condition  was  imposed  for  the  bene- 
fit of  such  adjoining  lot.  The  court  de- 
clared it  to  be  plain  "that  the  duty  created 
by  the  condition  and  restriction  is  a  duty 
to  the  owner  of  the  adjoining  lot,  whoever 
he  might  be."  In  Watrous  v.  Allen,  57 
Mich.  362,  58  Am.  Rep.  363,  24  N.  W.  104, 
the  grantor  conveyed  premises  with  the  con- 
dition that,  if  spirituous  or  intoxicating  li- 
quors should  be  sold  or  kept  for  sale  on  the 
granted  premises,  the  title  to  the  premises 
should  revert  to  and  vest  in  the  grantor,  his 
heirs  and  assigns.  The  condition  was 
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treated  as  a  covenant,  and  enforced  by  in- 
junction in  favor  of  the  assignee  of  the 
grantor,  on  the  ground  that  the  restriction 
was  inserted  in  the  deed  for  the  benefit  of 
the  grantor  as  the  owner  of  the  land  and 
of  lots  in  the  vicinity  contiguous  to  the 
granted  premises,  and  that  whatever  rights, 
interests,  and  benefits  the  grantor  had  by 
virtue  of  the  restriction  belonged  to  the 
complainant.  In  Whitney  v.  Union  R.  Co. 
11  Gray,  359,  71  Am.  Dec.  715,  it  was  held 
that  plaintiff's  right  to  equitable  relief  in 
the  enforcement  of  a  restriction  as  to  the 
use  of  certain  premises  was  because  she  was 
the  owner  and  occupier  of  a  part  of  the  es- 
tate for  the  benefit  and  advantage  of  which 
the  restriction  was  imposed,  and  therefore 
had  a  present  right  and  interest  in  its  en- 
forcement. In  Craves  v.  Deterling,  120  N. 
Y.  447,  24  N.  E.  655,  the  plaintiffs  sought 
to  recover  possession  of  certain  property  up* 
on  the  ground  that  the  abandonment  of  its 
use  as  a  park  worked  a  forfeiture,  and  that 
they,  as  heirs  of  the  grantor,  were  entitled 
to  the  reversionary  title.  The  court  con- 
strued the  restriction  in  the  deed  of  convey- 
ance as  securing  a  benefit  of  the  grantors 
and  their  heirs  by  way  of  forfeiture  or  re- 
version, and  that  as  the  whole  title  to  the 
park  and  the  contiguous  lots  passed  from 
plaintiff's  ancestor  in  his  lifetime,  they  in- 
herited no  right  to  either,  and,  having  title 
to  neither  the  park  nor  to  any  land  for  the 
benefit  of  which  the  park  was  created,  they 
had  no  foundation  upon  which  to  base  an 
action. 

In  these  and  other  cases  that  might  be 
cited,  where  the  complainant  has  main- 
tained his  right  to  the  remedy  by  injunc- 
tion, he  has  shown  that  he  had  some  inter- 
est or  estate  to  protect  for  the  benefit  of 
which  the  covenant  had  been  created.  In 
the  last  case  cited,  the  complainants  failing 
to  show  such  an  interest,  the  complaint  was 
dismissed  upon  the  ground  that  the  com- 
plainants had  no  right  or  interest  upon 
which  an  action  could  be  founded.  And  in 
reason  and  principle  this  must  be  the  rule 
upon  the  subject.  In  general  terms,  the 
benefit  of  a  condition  in  a  grant  is  reserved 
to  the  grantor  and  his  heirs  without  regard 
to  the  ownership  of  other  property ;  but, 
where  the  grant  contains  a  restriction  in 
the  nature  of  a  covenant  that  has  relation 
to  a  benefit  to  adjoining  property,  the  re- 
striction can  only  be  enforced  in  favor  of 
the  title  to  such  adjoining  property. 

In  the  case  at  bar  it  is  alleged  in  the  bill 
that  complainants  and  others  were  the  own- 
ers of  large  tracts  of  land  adjoining  the  city 
of  Los  Angeles,  including  the  land  in  ques- 
tion; that  representatives  of  the  proposed 
university  urged  upon  the  complainants  the 
donation  of  a  tract  of  land  for  part  of  the 
campus  of  the  university,  setting  forth  the 
many  benefits  that  would  accrue  to  the  own- 
ers of  land  in  the  vicinity  of  such  an  insti- 
tution, in  drives,  walks,  trees,  shrubs,  and 
flowers,  college  buildings,  residences  for 
professors,  and  in  the  many  sales  of  lots  of 
land  that  would  be  made  to  those  preferring 
homes  amid  refinement  and  culture,  where 
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their  children  could  have  the  advantages  of 
a  Christian  education;  and  in  furtherance  of 
such  plans,  and  to  assist  in  the  establish- 
ment of  said  university,  many  subscriptions 
of  money  and  land  were  thus  solicited  and 
received  from  the  owners  of  land  in  the  vi- 
cinity of  said  campus,  and  to  this  purpose 
complainants  and  others,  relying  upon  these 
representations,  agreed  to  subscribe  and  did 
subscribe,  as  a  gift,  the  land  in  question,  to 
he  used  exclusively  as  a  campus  for  said 
proposed  university.  But  the  complain- 
ants do  not  show  in  their  bill,  and  it  is  not 
shown  by  affidavit  or  otherwise,  that  they 
are  now  the  owners  of  or  have  any  interest 
in  any  lands  in  the  vicinity  of  the  univer- 
sity buildings  or  the  campus  connected 
therewith,  but,  on  the  contrary,  it  is  averred 
upon  information  and  belief,  in  one  of  the 
affidavits,  that  the  complainants  have  no 
such  interest.  The  inference  is,  therefore, 
that  the  complainants  are  not  in  any  way 
interested  in  the  benefit  arising  from  the 
restriction  or  limitation   placed  upon  the 


granted  estate  by  the  terms  of  the  covenant 
contained  in  the  deed,  and  that  the  com- 
plainants will  not  be  damaged  by  the  fail- 
ure of  the  defendants  to  comply  with  the 
terms  of  the  covenant.  They  are  therefore 
not  in  a  position  to  maintain  this  action. 
We  are  of  the  further  opinion  that  it  does 
not  appear  that  .the  proposed  explorations 
for  oil  on  the  land  in  question  will  be  a 
substantial  violation  of  the  restriction  con- 
tained in  the  covenant  under  consideration. 
The  educational  institution  now  upon  the 
premises  is  to  be  continued,  and  the  proposed 
operations  upon  the  tract  of  land  now  in 
use  as  a  campus  will  probably  be  of  a  tem- 
porary character.  The  general  purpose  of 
the  original  grant  will  not  be  defeated,  but 
may  be  materially  advanced  in  the  pecuni- 
ary results  to  be  derived  from  the  develop- 
ment of  the  wealth  supposed  to  be  under  the 
surface  of  the  land. 

The  interlocutory  decree  will  therefore  he 
reversed,  and  the  bill  dismissed. 
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v. 

Town  of  HARRISON. 


( 


Ark. 
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1.  Under  statutory  authority  to  pre- 
vent the  running;  at  lara*e  off  doors,  a 

municipal  corporation  may  exact  a  fee  of 
$1.50  for  the  privilege  of  keeping  a  dog,  and 
In  case  of  lta  nonpayment  Impose  a  fine  upon 
the  owner  and  provide  for  the  killing  of  the 
dog. 

2.  A  statement  In  an  asjreed  statement 
of  facts  In  a  proceeding  for  violation  of  an 
ordinance  regulating  the  keeping  of  dogs, 
that  the  sum  exacted  for  the  privilege  of  keep- 
ing them  Is  Intended  as  a  tax  for  revenue,  Is 
not  binding  on  the  courts  where  the  ordinance 
shows  that  It  is  a  license  fee. 

(June  15,  1901.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Boone  County 
affirming  a  conviction  by  the  mayor  of  the 
town  of  Harrison  for  failure  to  comply  with 
an  ordinance  fixing  a  tax  on  dogs.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  J.  W.  Story  and  B.  B.  Hudgins, 
for  appellant: 

The  ordinance  under  which  appellant  is 
prosecuted  violates  §  11,  art.  16,  of  the  Con- 
stitution of  this  state  in  that  it  does  not 
distinctly  state  the  object  for  which  it  seeks 
to  impose  the  tax. 

The  citizen  must  be  distinctly  advised  by 


Note. — For  ordinance  providing  for  the  sum- 
mary destruction  of  dogs  found  running  at 
large,  see,  In  this  series,  Elagerstown  v.  Witmer 
(Md.)  39  L.  R.  A.  649,  and  cases  In  note  on 
page  674  ;  also  Walker  v.  Towle  (Ind.)  53  L.  R. 
A.  749. 
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the  ordinance  or  the  law,  as  to  the  purpose 
for  which  he  is  required  to  pay  the  tax. 

Vance  v.  Little  Rock,  30  Ark.  435. 

The  appellee  had  no  inherent  power  to 
levy  taxes,  and  could  only  levy  such  as  the 
legislature  has  plainly  authorized  it  to  levy. 

Ibid.;  Ft.  Smith  d  V.  Bridge  Co.  v.  Haw- 
kins, 54  Ark.  509,  12  L.  R.  A.  487,  16  S.  W. 
565;  Eagle  v.  Beard,  33  Ark.  497;  Cooley, 
Taxn.  2d  ed.  678. 

The  dog  is  property,  and  now  has  such  in- 
trinsic and  market  value  as  renders  him 
easily  the  subject  of  ad  valorem  taxation, 
as  other  personal  property  is  taxed ;  and  the 
ordinance  violates  art.  16,  $  5  of  the  Con- 
stitution. 

St.  Louis  S.  W.  R.  Co.  v.  Stanfield,  63  Ark. 
643,  37  L.  R.  A.  659,  40  S.  W.  126 ;  Mullaly 
v.  People,  86  N.  Y.  365;  St  Louis,  A.  d  T. 
R.  Co.  v.  Bauks,  78  Tex.  300,  11  L.  R.  A. 
383,  14  S.  W.  691 ;  Lynn  v.  State,  33  Tex. 
Crim.  Rep.  153,  25  S.  W.  779;  Citizens'  Rap- 
id  Transit  Co.  v.  Dew,  100  Tenn.  317,  40  L.  R. 
A.  518,  45  S.  W.  790;  Washington  v.  Meigs, 
1  MacArthur,  53;  Cranston  v.  Augusta,  CI 
Ga.  573. 

Under  the  ordinance  in  question  the  owner 
of  a  dog,  though  he  keeps  him  muzzled  and 
securely  confined  in  his  kennel  upon  his  own 
premises,  is  subject  to  fine  and  imprisonment 
for  the  nonpayment  of  the  tax  imposed;  and 
the  faithful  guard  dog  that  never  leaves  hi* 
post  of  duty  day  or  night,  that  needs  no  reg- 
ulation, must  be  ruthlessly  taken  from  his 
own  kennel  and  shot  to  death  without  due- 
process  of  law,  if  his  owner  is  absent,  and 


For  ordinance  making  a  dog  liable  to  be 
killed  by  any  person  unless  registered  and  col- 
lared, see.  In  this  series,  Jenkins  v.  Ballantyne- 
(Utah)  16  L.  R.  A.  680. 

For  property  rights  In  dogs,  see  Graham  v. 
Smith  (Ga.)  40  L.  R.  A.  503,  and  note. 
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no  one  is  left  to  answer  for  him.  This  is 
unwarranted  invasion  of  the  rights  of  prop- 
erty. 

St.  Louis  S.  W.  R.  Co.  v.  Stanfield,  63 
Ark.  643,  37  L.  R.  A.  659,  40  S.  W.  126  \ 
Mullaly  v.  People,  86  N.  Y.  365;  Lynn  v. 
State,  33  Tex.  Crim.  Rep.  153,  25  S.  W.  779; 
Citizens'  Rapid  Transit  Co.  v.  Dew,  100  Tenn. 
317j  40  L.  R.  A.  518,  45  S.  W.  790;  Washing- 
ton v.  Meigs,  1  MacArth.  53;  Cranston  v. 
Augusta,  61  Ga.  573. 

If  this  court  could  disregard  the  agreed 
facts  as  to  the  intent  and  purpose  of  the  or- 
dinance, and  should  find  that  the  ordinance 
was  a  valid  police  regulation,  and  not  a 
measure  to  raise  revenue,  then  we  contend  it 
would  still  be  void  because  it  is  shown  that 
the  amount  charged  is  greatly  in  excess  of 
what  is  necessary. 

Taylor  v.  Pine  Bluff,  34  Ark.  603;  Ft. 
Smith  v.  Ayers,  43  Ark.  82;  Fayetteville  v. 
Carter,  52  Ark.  301,  6  L.  R.  A.  509,  12  S.  W. 
573. 

Messrs.  Crump  4t  Bailey,  for  appellee: 

Uniformity  of  taxation  applies  to  state 
taxation  only. 

Washington  v.  State,  13  Ark.  752;  Baker 
v.  State,  44  Ark.  137 ;  Little  Rook  v.  Prather, 
46  Ark.  478. 

If  this  ordinance  is  an  exercise  of  the  po- 
lice power  of  the  state  it  is  not  unconstitu- 
tional. 

Carthage  v.  Rhodes,  101  Mo.  175,  9  L.  R. 
A.  352,  14  S.  W.  181 ;  Sentell  v.  New  Orleans 
d  C.  R.  Co.  166  U.  S.  698,  41  L.  ed.  1169,  17 
Sup.  Ct.  Rep.  693;  Cole  v.  Hall,  103  111.  30; 
State  v.  Doe,  79  Ind.  9,  41  Am.  Rep.  599; 
Mitchell  v.  Williams,  27  Ind.  62;  State  v. 
Comnall,  27  Ind.  120;  Com.  v.  Markham,  7 
Bush,  487 ;  Van  Horn  v.  People,  46  Mich.  183, 
41  Am.  Rep.  150,  9  N.  W.  246;  Hendrie  v. 
Kalthoff,  48  Mich.  306,  12  N.  W.  191 ;  Mow- 
<ery  v.  Salisbury,  82  N.  G.  175;  Hoist  v.  Roe, 
39  Ohio  St.  340,  48  Am.  Rep.  459;  Ex  parte 
Cooper,  3  Tex.  App.  489,  30  Am.  Rep.  152; 
Jemison  v.  Southwestern  R.  Co.  75  Ga.  444, 
58  Am.  Rep.  476;  Cooley,  Taxn.  2d  ed.  190, 
601,  602,  note  5;  Citizens'  Rapid  Transit  Co. 
v.  Dew,  100  Tenn.  317,  40  L.  R.  A.  520,  45  S. 
W.  790. 

The  amount  of  the  tax  is  reasonable. 

Sentell  v.  New  Orleans  d  G.  R.  Co.  166  U. 
S.  698,  41  L.  ed.  1169,  17  Sup.  Ct.  Rep.  693; 
Com.  v.  Markham,  7  Bush,  487 ;  Fayetteville 
v.  Carter,  52  Ark.  301,  6  L.  R.  A.  509,  12  S. 
W.  573;  Arkadelphia  Lumber  Co.  v.  Arka- 
delphia,  56  Ark.  374,  19  S.  W.  1053. 

If  the  court  should  think  this  ordinance 
an  exercise  of  taxing  power,  still  we  think 
it  is  valid. 

Carthage  v.  Rhodes,  101  Mo.  175,  9  L.  R. 
A.  352,  14  S.  W.  181 ;  Sentell  v.  New  Orleans 
d  C.  R.  Co.  166  U.  S.  699,  41  L.  ed.  1170,  17 
Sup.  Ct.  Rep.  693;  State  v.  Doe,  79  Ind.  9, 
41  Am.  Rep.  599;  Jemison  v.  Southwestern 
R.  Co.  75  Ga.  444,  58  Am.  Rep.  476;  Cooley, 
Taxn.  2d  ed.  4-6;  Litlle  Rock  v.  Prather,  46 
Ark.  477;  Morey  v.  Brown,  42  N.  H.  373; 
Jenkins  v.  Ballantyne,  8  Utah,  245,  16  L.  R. 
A.  689,  30  Pac.  760:  State  ex  rel.  Curtis  v. 
Topeka,  86  Kan.  76,  59  Am.  Rep.  629,  12 
Pac  310. 
54L.  R.A. 


Battle,  J.,  delivered  the  opinion  of  the 
court: 

On  the  1st  day  of  August,  1900,  Knox  Gib- 
son was  arrested,  under  a  warrant  issued  by 
the  mayor  of  the  incorporated  town  of  Har- 
rison, for  failing  to  pay  a  tax  on  a  dog  owned 
by  him  for  the  year  1900,  after  lawful  de- 
mand for  the  tax.  He  was  carried  before 
the  mayor,  tried,  convicted,  fined  $5,#and 
ordered  to  jail,  or  to  be  worked  on  the  streets 
of  Harrison  until  discharged  in  due  course 
of  law,  in  default  of  the  payment  of  the 
fine  and  costs.  He  appealed  to  the  Boone 
circuit  court,  where  he  was  tried  by  the  court 
sitting  as  a  jury,  convicted,  and  fined  in  the 
sum  of  $5.    He  has  appealed  to  this  court. 

His  offense  consisted  in  a  violation  of  the 
ordinances  of  the  incorporated  town  of  Har- 
rison in  respect  to  dogs. 

On  the  10th  day  of  May,  1899,  an  or- 
dinance of  the  town  was  published,  which  is 
as  follows: 

"An  Ordinance  to  Tax  Dogs  in  the  Incorpor- 
ated Town  of  Harrison,  Arkansas. 

"There  shall  be  collected  on  every  dog 
owned  and  kept  in  the  town  of  Harrison,  over 
the  age  of  six  months,  a  tax  of  $1.50  per  an- 
num; the  year  therefor  ending  December 
31st. 

"Every  person  owning  or  keeping  such  dog 
shall  apply  to  the  recorder  of  said  town,  and 
on  payment,  of  the  sum  of  $1.50  shall  receive 
a  receipt  for  Baid  sum,  and  shall  be  fur- 
nished with  a  collar  and  a  tag  showing  that 
said  sum  has  been  paid. 

"Every  person  keeping  a  dog  or  dogs  sub- 
ject to  this  tax  in  said  town  of  Harrison, 
without  paying  such  tax,  shall  be  subject  to 
a  fine  of  not  less  than  $5 :  provided,  that  no 
person  shall  incur  this  penalty  until  five 
days  after  they  have  been  notified  by  the 
town  marshal  of  their  liability  to  pay  said 
tax,  and  a  failure  thereafter  to  pay  the 
same:" 

This  ordinance  was  amended  by  ordinance 
published  June  14,  1899,  as  follows: 

"That  where  dogs  are  found  about  prem- 
ises in  said  incorporation  on  which  no  tax 
has  been  paid  as  required  by  said  ordinance, 
that  it  shall  be  the  duty  of  the  marshal  of 
said  incorporated  town  of  Harrison  to  verb- 
ally notify  the  person  in  charge  of  the  prem- 
ises to  come  forward  within  three  days  and 
pay  said  tax,  and  unless  said  person  charged 
of  said  premises  shall  disclaim  any  owner- 
ship in  said  dog  by  himself  or  any  member 
of  his  family  when  so  notified,  or  shall  fail 
for  three  days  after  said  notification  to  pay 
tax  on  said  dog,  he  shall  be  guilty  of  a  vio- 
lation of  this  ordinance,  and  punishable  as 
provided  by  said  original  ordinance, 

"Be  it  further  ordained  that,  if  the  owner 
of  said  premises  or  person  in  charge  thereof 
shall  disclaim  any  interest  in  said  dog  or 
claim  thereto  by  himself  or  any  member  of 
his  family  when  notified  by  said  marshal, 
then  it  shall  be  the  duty  of  the  marshal  to 
employ  some  competent  person  who  will  take 
charge  of  said  dog  and  keep  him  in  some  con- 
venient place  in  the  town  of  Harrison  for 
the  period  of  twenty- four  hours,  anvl  if  dur- 
ing that  time  no  person  will  pay  the  tax  on 
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said  dog,  then  it  shall  be  the  duty  of  the 
person  so  employed  to  kill  said  dog,  and  re- 
move his  carcass  beyond  the  limits  of  said 
town. 

"Be  it  further  ordained,  that  it  shall  be 
the  duty  of  the  said  marshal  to  contract 
with  said  person  on  the  best  and  most  rea- 
sonable terms  that  he  can  with  reference  to 
said  impounding  and  killing  said  dogs  at  not 
exceeding  50  cents  per  head." 

The  ordinance  was  further  amended  in 
June,  1900,  as  follows: 

"Be  it  ordained  by  the  town  council  of  the 
incorporated  town  of  Harrison,  that: 

"Sec.  1.  It  shall  be  the  duty  of  the  record- 
er of  said  town  to  procure  the  proper  num- 
ber of  tags  and  collars  for  the  dogs  subject 
to  taxation  in  said  town,  and  that  he  shall 
furnish  the  same  to  all  who  apply  on  or  be- 
fore the  1st  day  of  July,  1900,  for  such  tag 
and  collars,  at  and  for  the  sum  of  $1,  for 
each  dog  subject  to  tax  in  said  town.  After 
the  said  1st  day  of  July  all  persons  shall  be 
liable  to  pay  the  full  amount  of  tax-  required 
by  the  original  ordinance,  to  wit,  $1.50  for 
each  dog  subject  to  tax:  provided,  that 
where  a  dog  is  brought  into  town  or  be- 
comes of  the  age  for  which  tax  is  required 
after  the  said  1st  day  of  July,  1900, 
he  shall  have  fifteen  days  after  said 
dog  becomes  subject  to  taxation  in 
which  to  pay  the  said  $1.00,  and 
failing  to  pay  in  said  time  he  shall  be 
required  to  pay  said  sum  of  $1.50. 

"Sec.  2.  That  the  marshal  shall,  by  and 
with  the  consent  of  the  mayor,  appoint  some 
suitable  person  to  collect  the  tax  from  those 
who  fail  to  procure  from  the  recorder  the 
tag  and  collar  aforesaid,  or  to  take  charge 
of  and  kill  or  otherwise  dispose  of  said  dog, 
for  which  he  shall  be  allowed  the  sum  of  50 
cents  for  each  tax  so  collected  or  each  dog  so 
killed  or  disposed  of  according  to  said  or- 
dinance." 

The  only  evidence  adduced  in  the  trial  of 
this  cause  in  the  circuit  court  was  the  fore- 

?oing  ordinances  and  an  agreed  statement  of 
acts  as  follows: 

"Town  of  Harrison  v.  Know  Gibson.  It 
is  hereby  agreed  between  the  attorneys  for 
the  plaintiff  and  the  attorneys  for  the  de- 
fendant that  at  and  before  the  issuance  of 
the  warrant  of  arrest  in  this  case  by  the 
mayor  of  the  incorporated  town  that  the 
said  Knox  Gibson  owned  and  kept  in  the 
limits  of  the  town  of  Harrison  a  dog  over 
six  months  of  age ;  that  he  had  failed  to  pay 
the  tax  provided  for  in  the  ordinance  of  said 
town;  that  he  failed  to  pay  the  same  on  or 
before  the  1st  day  of  July,  1900;  that  he  had 
been  verbally  notified  for  more  than  three 
days  to  come  forward  and  pay  the  tax  on 
said  dog,  which  he  had  failed  and  refused  to 
do. 

"It  is  further  agreed  that  the  ordinance  is 
intended  to  tax  for  revenue,  and  not  to  regu- 
late the  running  at  large  of  dogs;  that  the 
expense  of  procuring  the  collar  and  the  tag 
thereon  would  not  exceed  the  sum  of  20 
cents." 

There  is  a  discrepancy  between  the  or- 
dinances and  the  agreed  statement  of  facts.  In 
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the  agreed  statement  of  facts  it  is  stated  thai 
the  ordinances  were  intended  to  tax  for  reve- 
nue, and  not  to  regulate  the  running  at  large 
of  dogs,  and  the  ordinances  show  that  they 
were  intended  to  regulate,  and  that  the  $1.50 
or  $1  was  imposed  as  a  fee  for  the  privilege 
of  keeping  a  dog.  This  fee  was  not  to  be  col- 
lected as  a  tax.  If  the  owner  failed  to  pay 
it  after  demand,  he  was  subject  to  a  fine  of 
not  less  than  $5.  Upon  payment  of  the  fee 
he  was  furnished  with  a  receipt  for  the  same, 
and  a  collar  and  tag,  which  was,  manifestly, 
intended  to  be  worn  by  the  dog.  It  is  made 
the  duty  of  the  marshal  of  the  town,  upon 
finding  a  dog  upon  any  premises  within  the 
corporate  limits,  for  the  keeping  of  which  no 
fee  has  been  paid,  to  notify  the  person  in 
charge  of  the  premises  to  pay  the  tax;  and 
such  person,  unless  he,  for  himself  and  every 
member  of  his  family,  disclaims  ownership 
of  the  dog,  or  pays  the  fee  for  keeping  him, 
is  punishable  as  provided  by  the  ordinances. 
All  dogs  for  which  the  fees  are  not  paid, 
upon  certain  proceedings  had,  are  required 
by  the  ordinances  to  be  killed.  All  these 
requirements  and  regulations  show  the  ob- 
ject of  the  ordinance  to  relieve  the  town  of 
the  worthless  dogs,  and  to  limit  the  right  to 
keep  dogs  to  those  which  the  owners  find 
sufficiently  useful  to  justify  them  in  paying 
the  fee. 

These  ordinances,  so  far  as  it  is  necessary 
for  us  to  consider  them,  are  valid  as  police 
regulations.  Section  5138  of  Sandels  &  Hill's 
Digest  authorizes  the  councils  of  all  munici- 
pal corporations  in  this  state  "to  prevent 
the  running  at  large  of  dogs,  and  injuries 
and  annoyances  therefrom,  and  to  authorize 
the  destruction  of  the  same,  when  at  large, 
contrary  to  any  prohibition  to  that  effect." 
Under  the  power  to  prevent  injuries  and  an- 
noyances therefrom  (the  dogs),  the  town 
council  of  the  incorporated  town  of  Harrison 
had  the  authority  to  enact  the  ordinances  in 
question. 

Ordinances  and  statutes  of  the  general 
character  of  those  in  question  have  been  en- 
acted in  other  states,  and  have  been  general- 
ly, if  not  universally,  upheld  by  the  courts. 
In  the  state  of  Kentucky  the  charter  of  the 
city  of  Frankfort  delegated  to  its  council  au- 
thority to  make  by-laws  for  the  comfort  and 
security  of  its  citizens.  A  penal  ordinance 
for  security  against  pestilent  dogs  not  seem- 
ing, on  trial,  sufficient  for  the  end,  the  coun- 
cil adopted  the  following  supplemental  pro- 
vision: "That  all  persons  owning  or  con- 
trolling dogs  within  the  city  of  Frankfort 
are  hereby  required  annually  on  the  10th 
day  of  April  to  apply  to  the  city  clerk  to 
register,  and  procure  a  brass  collar,  duly 
stamped,  for  each  dog,  and  pay  to  the  clerk 
at  the  time  of  registry  a  tax  of  $2  for  every 
dog  so  owned  and  registered;  which  tax  the 
clerk  shall  pay  into  the  city  treasury.  Any 
person  failing  to  comply  with  the  provision 
of  this  ordinance  shall,  on  conviction  before 
the  police  judge,  be  fined  the  sum  of  $5  for 
each  day  of  failure  and  for  each  dog  owned 
or  controlled  by  him  not  registered  as  afore- 
said. The  marshal  or  any  police  officer  shall 
forthwith  kill  any  dog  found  upon  the  streets 
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without  such  collar  so  procured  from  the 
city  clerk." 

In  Com.  y.  Markham,  7  Bush,  486,  the 
court  of  appeals,  in  speaking  of  the  "tax  of 
$2  for  every  dog,"  said:  "But,  though 
called  a  tax,  yet  it  is,  in  -our  opinion,  not  a 
revenue  levy  in  either  purpose  or  operation. 
It  was  obviously  intended  as  a  police  regula- 
tion for  reducing  the  number  of  mischievous 
dogs,  getting  clear  of  the  worthless,  and  se- 
curing the  owners  of  the  most  valuable  and 
harmless  against  unauthorized  and  wanton 
destruction;  and,  thus  interpreted,  the  or- 
dinance is  a  license  law,  $2  the  price  of  the 
license  or  'tax'  for  the  privilege,  and  the  col- 
lar and  stamp  are  passports  for  the  security 
of  registered  dogs.  Presuming  that  the  own- 
ers of  worthless  or  pestilent  dogs  would  not 
pay  such  a  tax  for  such  a  license,  the  expul- 
sion or  destruction  of  inferior  or  dangerous 
dogs,  as  well  as  protection  to  the  useful  class, 
was  the  constructive  aim  of  this  enactment 
by  the  council."  Mitchell  v.  Williams,  27 
Ind.  62;  Ex  parte  Cooper,  3  Tex.  App.  489, 
30  Am.  Rep.  152. 

In  Sentell  v.  New  Orleans  d  0.  R.  Co.  166 
U.  8.  698, 41  L.  ed.  1169, 17  Sup.  Ct.  Rep.  693, 
"a  state  statute  providing  that  no  dog  shall  be 
entitled  to  the  protection  of  the  law  unless 
placed  upon  the  assessment  rolls,  and  that 
in  a  civil  action  for  killing  a  dog  the  owner 
cannot  recover  beyond  the  value  fixed  by  him- 
self in  the  last  assessment  preceding  the  kill- 
ing," was  held  to  be  within  the  power  of 
the  state.  Mr.  Justice  Brown,  in  speaking 
for  the  court,  said:  ''They  [dogs]  have  no 
intrinsic  value, — by  which  we  understand  a 
value  common  to  all  dogs  as  such,  and  inde- 
pendent of  the  particular  breed  or  individu- 
al. Unlike  other  domestic  animals,  they  are 
useful  neither  as  beasts  of  burden,  for 
draught  (except  to  a  limited  extent),  nor 
for  food.  They  are  peculiar  in  the  fact  that 
they  differ  among  themselves  more  widely 
than  any  other  class  of  animals,  and  can 
hardly  be  said  to  have  a  characteristic  com- 
mon to  the  entire  race.  While  the  higher 
breeds  rank  among  the  noblest  representa- 
tives of  the  animal  kingdom,  and  are  justly 
esteemed  for  their  intelligence,  sagacity,  fi- 
delity, watchfulness,  affection,  and,  above 
all,  for  their  natural  companionship  with 
man,  others  are  afflicted  with  such  serious 
infirmities  of  temper  as  to  be  little  better 
than  a  public  nuisance.  All  are  more  or 
less  subject  to  attacks  of  hydrophobic  mad- 
ness. As  it  is  practically  impossible  by  stat- 
ute to  distinguish  between  the  different 
breeds,  or  between  the  valuable  and  the 
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worthless,  such  legislation  as  has  been  en- 
acted upon  the  subject,  though  nominally  in- 
cluding the  whole  canine  race,  is  really  di- 
rected against  the  latter  class,  and  is  based 
upon  the  theory  that  the  owner  of  a  really 
valuable  dog  will  feel  sufficient  interest  in 
him  to  comply  with  any  reasonable  regula- 
tion designed  to  distinguish  him  from  the 
common  herd.  Acting  upon  the  principle 
that  there  is  but  a  qualified  property  in 
them,  and  that,  while  private  interests  re- 
quire that  the  valuable  ones  shall  be  pro- 
tected, public  interests  demand  that  the 
worthless  shall  be  exterminated,  they  have, 
from  time  immemorial,  been  considered  aa 
holding  their  lives  at  the  will  of  the  legis- 
lature, and  properly  falling  within  the  police 
power  of  the  several  states.  Laws  for  the 
protection  of  domestic  animals  are  regarded 
as  having  but  a  limited  application  to  dogs 
and  cats,  and,  regardless  of  statute,  a  fero- 
cious dog  is  looked  upon  as  hostis  human* 
generis,  and  as  having  no  right  to  his  life 
which  man  is  bound  to  respect."  Again,  he 
says:  "Although  dogs  are  ordinarily  .harm- 
less, they  preserve  some  of  their  hereditary 
wolfish  instincts,  which  occasionally  break 
forth  in  the  destruction  of  sheep  and  other 
helpless  animals.  Others,  too  small  to  at- 
tack these  animals,  are  simply  vicious,  noisy, 
and  pestilent.  As  their  depredations  are  of- 
ten committed  at  night,  it  is  usually  impos- 
sible to  identify  the  dog,  or  to  fix  the  liabili- 
ty upon  the  owner,  who,  moreover,  is  likely 
to  be  pecuniarily  irresponsible.  In  short, 
the  damages  are  usually  such  as  are  beyond 
the  reach  of  judicial  process,  and  legislation 
of  a  drastic  nature  is  necessary  to  protect 
persons  and  property  from  destruction  and 
annoyance.  Such  legislation  is  clearly  with- 
in the  police  power  of  the  state.  It  ordinari-' 
ly  takes  the  form  of  a  license  tax,  and  the 
identification  of  the  dog  by  a  collar  and  tag, 
upon  which  the  name  of  the  owner  is  some- 
times required  to  be  engraved;  but  other 
remedies  are  not  uncommon." 

We  have  quoted  at  length  from  opiniona 
in  cases  to  show  that  the  ordinances  in  ques- 
tion are  valid  police  regulations,  and  the  rea- 
son why  they  should  be  treated  as  such.  But 
appellant  says  that  in  the  agreed  statement 
of  facts,  upon  which  the  issues  in  the  case 
were  tried,  the  parties  agreed  that  the  sum 
required  to  be  paid  for  the  privilege  of  keep- 
ing a  dog  was  a  tax.  That  is  true;  but  this 
statement  in  that  respect  was  manifestly  an 
expression  of  an  opinion,  and  was  not  bind- 
ing upon  the  court.  The  ordinances  show 
that  it  was  a  license  fee. 

Judgment  affirmed. 
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ft.  A  purchaser  at  execution  sale  cannot 
defeat  an  action  to  compel  him  to  comply  with 
his  bid,  on  the  ground  that  the  sale  was  not 
wholly  for  cash,  as  required  by  statute. 

2.  A  suit  to  compel  a  purchaser  at  ex- 
ecution sale  to  comply  with  his  bid 
cannot  be  defeated  because  the  statute,  upon 
such  failure,  requires  a  resale  of  the  property, 
making  the  purchaser  liable  for  the  costs  and. 
deficiency,  where  he  induced  the  officer  to 
forego  that  course,  gave  his  check  for  the 
balance,  and  received  and  retained  a  certifi- 
cate of  sale. 

3.  The  return  of  the  officer  selling; 
property  under  execution,  that  it  sold 
for  a  certain  sum,  Is  not  conclusive  In  favor 
of  the  purchaser  that  the  price  was  paid. 

-4.  That  the  property  had  been  sold  at 
a  former  execution  sale  under  another 
judgment  will  not  absolve  a  purchaser  at  exe- 
cution sale  from  complying  with  his  bid. 

II.  The  Judgment  debtor  may  maintain 
a  suit  against  the  purchaser  at  execu- 
tion sale  to  recover  the  excess  of  the  bid 
over  the  amount  of  the  judgment,  upon  the 
neglect  or  refusal  of  the  officer  to  bring  the 
suit  until  It  Is  about  to  be  barred  by  the  stat- 
ute of  limitations, — especially  where  the  of- 
ficer has  surrendered  the  evidence  of  Indebted- 
ness and  become  insolvent,  and  the  liability 
of  the  sureties  is  exhausted. 

<I.  Under  a  statute  requiring  the  officer 
selling  property  under  execution  to 
return  to  the  execution  debtor  any 
excess  In  the  proceeds  of  the  sale  over  the 
judgment,  in  case  the  officer  takes  a  check 
for  such  excess,  which  he  wrongfully  sur- 
renders to  the  purchaser,  the  judgment  debtor 
may  as  equitable  assignee  maintain  an  action 
to  enforce  payment  of  its  amount,  against 
the  purchaser,  although  he  has  recovered  judg- 
ment against  the  officer  for  the  amount,  which 
has  proved  unavailing  because  of  his  Insol- 
vency. 

7.  Receipt  of  the  officer's  deed  Is  not  a 
condition  to  liability  to  comply  with  a  bid 
at  execution  sale  by  one  who  has  received 
the  officer's  certificate  of  sale. 

8.  In  case  an  officer  selling  property 
at  an  execution  sale  takes  a  check  for 
the  excess  of  the  bid  over  the  judgment,  the 
right  of  the  judgment  debtor  as  an  equitable 
assignee  to  enforce  payment  of  the  check 
Is  governed  by  the  statute  applicable  to  the 
limitation  of  actions  on  written  Instruments, 
and  not  by  that  applicable  to  actions  not 
founded  on  instruments  in  writing. 

9.  A  creditor  of  an  Insolvent  debtor, 
who  bids  In  the  debtor's  property  at 
an  execution  sale  for  an  amount  In  excess 
of  the  judgment,  cannot  set  off  his  claim 
Against  the  amount  of  his  bid  to  which  the 
debtor  Is  entitled. 

Note. — As  to  right  to  set  off  Insolvent's  ob- 
Ugntlon  upon  claim  In  bnnds  of  receiver  or  as- 
signee or  trustee  for  creditors,  see  Merrill  v. 
Cape  Ann  Granite  Co.  (Mass.)  23  L.  It.  A.  313, 
and  note. 
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10.  Any  rla;ht  which  a  creditor  of  an 
insolvent  has  to  set  oil  his  claim 
against  the  surplus   of  his  bid  at  an 

execution  sale  of  the  debtor's  property  must 
be  exercised  when  he  proves  his  claim  in  the 
insolvency  proceedings  against  the  debtor, 
and  is  waived  by  proving  for  and  receiving 
a 'dividend  on  the  whole  amount  of  his  claim. 

11.  A  claim  against  an  insolvent  which 
has  been  proved  in  the  insolvency 
proceedings  has  ceased  to  be  an  existing 
cause  of  action  so  as  to  be  a  valid  counter- 
claim against  a  demand  by  the  insolvent's 
assignee,  where  the  statute  provides  that  no 
creditor  proving  his  debt  shall  be  allowed 
to  maintain  any  action  therefor  against  the 
debtor. 

(McFarland,  Oaroutte,  and  Harrison,  J  J.,  dis- 
sent.) 

(February  25,  1001.) 

APPEAL  by  defendant  Ambrose  from  a 
judgment  of  the  Superior  Court  for 
Santa  Barbara  County  in  favor  of  plaintiff 
in  an  action  brought  to  recover  the  balance 
alleged  to  be  due  on  a  bid  for  property  sold 
at  execution  sale.    Affirmed. 

The  case  was  first  heard  in  department, 
and  the  judgment  of  the  trial  court  was  re- 
versed, whereupon  a  petition  for  rehearing 
in  banc  was  filed,  after  which  the  following 
opinions  were  handed  down. 

The  facts  are  stated  in  the  opinions. 

Mr.  A.  Morgenthal,  for  appellant: 

The  sale  was  void  because  the  money  was 
not  paid.  Our  statute  provides  that  such 
sale  must  be  for  cash,  and  the  sale  referred 
to  in  the  complaint  was  so  advertised. 

People  ex  rel.  Kohler  v.  Hays,  5  Cal.  68; 
Askew  v.  Ebberts,  22  Cal.  264. 

Unless  the  sale  was  for  cash  there  was  no 
sale. 

Murtree,  Sheriffs,  2d  ed.  §  903. 

The  return  made  by  the  constable  is  con- 
clusive upon  the  California  Steamship  Com- 
pany, and  if  false  can  only  be  corrected  in 
the  action  where  made. 

Egery  v.  Buchanan,  5  Cal.  56. 

To  recover  the  purchase  money  for  the 
Bale  of  real  property  the  deed  should  be  ten- 
dered. The  complaint  should  allege  a  ten- 
der of  the  conveyance. 

Bohall  v.  Oilier,  41  Cal.  533;  Kelly  v. 
Mack,  45  Cal.  303. 

The  statute  of  limitations  cannot  be  avoid- 
ed in  a  case  where  the  facts  are  sufficient 
to  put  a  person  of  ordinary  intelligence  and 
prudence  on  inquiry  as  to  the  truth. 

Bills  vl  Silver  King  Min.  Co.  106  Cal. 
10,  30  Pac.  43;  Vigoureuw  v.  Murphy,  54 
Cal.  346. 

On  petition  for  second  rehearing. 

Messrs.  John  Garber  and  It.  Percy 
Wright,  also  for  appellant: 

The  sheriff  or  constable  who  receives  a 
bid  at  a  sale  under  execution  is  the  only 
person  who  can  maintain  an  action  to  recov- 
er the  amount  unpaid  by  a  purchaser  on  his 
bid. 

Armstrong  v.  Vroman,  11  Minn.  220,  Gil. 
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142,  89  Am.  Dec.  SI;  Oaskell  v.  Morris,  7 
Watts  &  S.  32;  State  v.  8 telle,  103  111.  467; 
15  Enc.  PL  &  Pr.  pp.  497,  498;  Lamed  Y. 
Carpenter,  05  111.  643. 

No  one  can  maintain  an  action  upon  a 
promissory  note  unless  he  has  the  legal 
title  to  it,  and  one  who  has  an  equitable 
right  to  a  part  of  the  proceeds  when  collect- 
ed cannot  sue  thereon. 

Curtis  v.  Sprague,  51  Cal.  239. 

The  respondent  has  never  acquired  any 
interest,  either  legal  or  equitable,  in  the 
money  which  the  appellant  agreed  to  pay  to 
the  constable  for  the  property  offered  for 
sale  by  him  on  October  24,  1891. 

If  the  action  in  the  case  at  bar  could  be 
maintained  by  the  respondent  to  recover 
from  the  appellant  the  balance  of  the  sum 
bid  by  him  at  the  constable's  sale  on  Octo- 
ber 24.  1891,  it  was  not  commenced  until 
long  after  the  statute  of  limitations  had  be- 
come a  bar  to  it. 

The  check  for  $9,145,  given  by  the  appel- 
lant to  the  constable  on  October  24,  1891, 
was  unlawful  and  void.  The  constable  had 
no  authority  to  receive  anything  but  money 
in  payment  of  the  amount  due  on  his  bid. 

Dazet  v.  Landry,  21  Nev.  291,  30  Pac. 
1064;  People  ex  rel.  Kohler  v.  Hays,  5  Cal. 
68;  Askew  v.  Ebberts,  22  Cal.  264;  The  Hay- 
tian  Republic,  64  Fed.  215;  Em  parte  State 
find  State  Bank,  15  Ark.  263 ;  State  v.  Law- 
son,  14  Ark.  114;  Dickenson  v.  Gilliland, 
1  Cow.  481;  Oasquet  v.  Warren,  2  Smedes 
&  M.  514:  Jones  v.  Thacker,  61  Ga.  329. 

The  judgment  debtor  and  the  appellant 
could  have  entered  into  an  express  agree- 
ment that  the  constable  should  receive  a 
check  or  a  promissory  note  in  payment  of 
the  amount  due  from  the  appellant  in  re- 
spect of  his  bid. 

Mitchell  v.  Hockett,  25  Cal.  638,  85  Am. 
Dec.  151. 

Without  such  agreement,  however,  the 
check  or  note  would  have  no  lawful  consider- 
ation to  support  it,  and  the  certificate  of 
sale  given  by  the  officer  would  be  illegal  and 
void. 

Liggett  v.  Firestone,  96  Ind.  260. 

Tf  the  statute  permitted  a  sheriff  or  con- 
stable to  accept  a  check  or  a  bill  of  ex- 
change in  lieu  of  money,  in  payment  of  the 
amount  bid  at  an  execution  sale,  the  re- 
spondent could  not  maintain  an  action  upon 
the  check  given  by  the  appellant. 

To  maintain  an  action  upon  a  check,  or 
on  a  bill  of  exchange,  the  plaintiff  must  be 
the  holder  of  it,  and  have  the  legal  right  to 
receive  the  money  due  and  unpaid  thereon. 

Byles,  Bills,  3d  ed.  p.  410;  2  Parsons, 
Notes  &  Bills,  p.  438;  National  Bank  of  the 
Republic  v.  Millard,  10  Wall.  152,  19  L.  ed. 
897;  Pom.  Kq.  Jur.  2d  ed.  §  365. 

Messrs.  Grant  Jackson  and  Mnllany, 
Grant,  *\  Gushing,  for  respondent: 

In  making  and  conducting  sales  under  ex- 
ecution the  officer  acts  as  agent  for  the  exe- 
cution creditor  to  the  extent  of  his  judg- 
ment, and  for  the  execution  debtor  to  the  ex- 
tent of  the  surplus  that  may  remain;  and 
the  contracts  and  proceedings  by  the  officer 
with  the  purchaser  are  made  and  transacted 
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for  the  benefit  of  the  creditor  and  the  debt- 
or, respectively. 

Yarborough  v.  Wood,  42  Tex.  91,  19  Am. 
Rep.  44;  Wilkins  v.  Wilson,  51  Cal.  212; 
Herman,  Executions,  §  297;  Armstrong  v. 
Vroman,  11  Minn.  220,  Gil.  142,  88  Am. 
Dec.  81;  Robinson  v.  Garth,  6  Ala.  204,  41 
Am.  Dec.  47. 

It  was  as  much  the  duty  of  this  officer  to 
collect  this  balance  of  $9,145  for  the  judg- 
ment debtor,  whose  property  he  sold  there- 
for, as  it  was  to  collect  the  $855  for  the 
judgment  creditor. 

Cooper  v.  Oalbraith,  3  Wash.  C.  C.  546, 
Fed.  Cas.  No.  3,193;  Sworteell  v.  Martin,  16 
Iowa,  519;  Contcay  v.  Volte,  11  Mo.  74; 
McKnight  v.  Cordon,  13  Rich.  Eq.  222,  94 
Am.  Dec.  164;  Kilgore  v.  Peden,  1  Strobh. 
L.  18. 

Even  where  a  resale  can  be  made,  it  is 
optional  with  the  officer  whether  he  shall 
resell  or  not;  and  the  purchaser  is  in  no 
position  to  claim  that  his  liability  upon  his 
bid  should  be  substituted  for  a  liability 
based  upon  the  bid  of  another  at  a  resale. 

Armstrong  v.  Vroman,  11  Minn.  220,  Gil. 
142,  88  Am.  Dec.  81;  Robinson  v.  Garth,  6 
Ala.  204,  41  Am.  Dec.  47;  Herman,  Execu- 
tions, 5  211;  2  Freeman,  Executions,  { 
313d;  Cal.  Code  Civ.  Proc.  §  695. 

In  making  a  sale  under  execution,  the  of- 
ficer professes  to  sell  only  the  interest  or 
estate  of  the  judgment  debtor  in  the  prem- 
ises. He  is  not  bound  to  convey  with  a 
warranty;  neither  does  the  law  imply  one. 

The  rule  caveat  emptor  applies. 

Rorer,  Judicial  Sales,  §  57;  Cameron  v. 
Logan,  8  Iowa,  434;  Hamsmith  v.  Espy,  19 
Iowa,  444;  Dean  v.  Morris,  4  G.  Greene, 
313;  Coyne  v.  Souther,  61  Pa.  457;  Lang  v. 
Waring,  25  Ala.  625,  60  Am.  Dec.  533. 

Even  if  the  officer  sold  on  credit  at  the 
instance  of  both  the  plaintiff  and  defendant, 
and  a  note  was  given  for  the  purchase  price, 
the  failure  of  the  title  could  not  be  set  up 
as  a  defense  to  the  note. 

Kilgore  v.  Peden,  1  Strobh.  L.  18;  Rorer, 
Judicial  Sales,  §  60. 

The  officer  owed  the  duty  to  collect  this 
balance  of  the  purchase  price,  to  the  judg- 
ment debtor,  for  whom  this  entire  balance 
was  to  be  collected. 

Code  Civ.  Proc.  5  691;  Cooper  v.  GaU 
braith,  3  Wash.  C.  C.  546,  Fed.  Cas.  No.  3,- 
193;  Swortzell  v.  Martin,  16  Iowa,  519; 
Contcay  v.  Volte,  11  Mo.  74;  McKnight  v. 
Gordon,  13  Rich.  Eq.  222,  94  Am.  Dec.  164; 
Kilgore  v.  Peden,  1  Strobh.  L.  18. 

The  plaintiff  is  the  real  party  in  interest, 
and  is  the  proper  party  entitled  to  recover 
from  Ambrose  the  balance  of  the  purchase 
price  of  the  property  of  plaintiff's  assign- 
or. 

Baker  v.  Bartol,  7  Cal.  551;  Western  De- 
velcpment  Co.  v.  Emery,  61  Cal.  611; 
Kreutz  v.  Livingston,  15  Cal.  344;  Morgan 
v.  Overman  Silver  Min.  Co.  37  Cal.  535; 
Daley  v.  Cunningham,  60  Cal.  530;  Flint  v. 
Cadenasso,  64  Cal.  83;  Code  Civ.  Proc  | 
307. 

On  petition  for  rehearing. 

The  defendant  Ambrose  was  not  entitled, 
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under  any  circumstances,  to  set  off  the  in- 
debtedness of  the  insolvent  debtor  against 
the  check  given  to  the  constable  for  the  pur- 
chase price  of  the  property  bought  at  the 
sheriff's  sale. 

Bump,  Bankruptcy,  11th  ed.  p.  484; 
Freeman,  Executions,  5  300. 

Assuming  that  Ambrose  was  entitled  to 
set  off  against  the  check  an  equal  amount 
due  him  from  the  judgment  debtor,  yet  this 
was  a  privilege  that  Ambrose  might  or 
might  not  avail  himself  of,  and  Ambrose  did 
not  exercise  this  right  or  privilege. 

Ambrose,  having  proved  his  demand,  and 
having  established  it  for  the  full  amount 
in  the  insolvency  proceeding,  has  not  only 
exhausted  the  right  and  obtained  all  the  re- 
lief pertaining  to  the  demand,  but  has  pre- 
vented himself  from  prosecuting  the  same 
demand  by  plea  of  off-set  in  the  present  ac- 
tion. 

Insolvent  Act,  §  45;  James,  Bankrupt 
Law,  §  21;  Bump,  Bankruptcy,  11th  ed. 
491;  Brown  v.  Farmers?  Bank,  6  Bush,  198; 
Russell  v.  Owen,  61  Mo.  186. 

Beatty,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

This  is  an  action  by  the  assignee  of  an  in- 
solvent corporation  to  recover  from  the  de- 
fendants the  unpaid  balance  of  the  sum  bid 
by  the  defendant  Ambrose  for  certain  real 
property  of  the  corporation  which  was  sold 
under  execution  by  the  defendant  Saunders. 
In  the  trial  court  Saunders  made  default, 
but  Ambrose  defended  the  action,  and  he 
now  appeals  from  a  judgment  for  the  plain- 
tiff, and  from  an  order  denying  his  motion 
for  a  new  trial. 

The  facts  involved  in  several  of  the  points 
argued  by  counsel  are  somewhat  complicat- 
ed, and  may  be  more  conveniently  stated  in 
detail  as  the  discussion  proceeds,  but  it  will 
be  necessary  at  the  outset  to  indicate  the 
general  nature  of  the  case.  The  defendant 
Saunders,  a  constable,  in  October,  1891,  sold 
under  execution  certain  real  property  of  the 
California  Steamship  Company.  Defendant 
Ambrose  was  the  purchaser,  and  the  amount 
of  his  bid  was  $10,000,  of  which  he  paid  in 
cash   $855.     For  the  balance  of  $9,145  he 

fave  Saunders  his  check  on  Donahue,  Kelly 
;  Co.,  and  received  from  him  a  certificate  of 
sale,  which  he  thereafter  retained.  A  dup- 
licate certificate  was  duly  recorded  by  Saun- 
ders. After  getting  his  certificate  of  sale, 
Ambrose  stopped  payment  of  his  check,  and 
it  was  never  paid,  nor  was  any  attempt  ever 
made  by  Saunders  to  enforce  payment. 
Within  twenty  days  after  said  sale  the 
steamship  company  was  adjudged  an  insol- 
vent, and  in  due  course  the  plaintiff  was  ap- 
pointed and  qualified  as  assignee.  Saun- 
ders having  accounted  for  only  $855  of  the 
sum  bid  at  the  execution  sale,  the  plaintiff 
commenced  an  action  against  him  and  the 
sureties  on  his  official  bond,  in  which  he  re- 
covered a  judgment  against  Saunders  for  the 
balance  of  $9,145,  and  against  his  sureties 
for  $1,000,  the  full  penalty  of  their  bond. 
That  judgment  was  affirmed  by  this  court, 
and  the  opinion  there  delivered  (110  Cal. 
463,  42  Pac.  96C)  states  the  most  important 
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facts  involved  in  the  present  litigation.  On 
the  trial  of  that  action,  in  June,  1894,  the 
plaintiff  learned  for  the  first  time  of  the 
giving  of  the  check  by  Ambrose  to  Saunders, 
tor  the  unpaid  balance  of  his  bid,  of  his 
subsequent  stoppage  of  payment  of  the 
check,  and  of  the  redelivery  of  the  check  by 
Saunders  to  Ambrose,  by  whom  it  had  been 
destroyed.  On  the  affirmance  of  the  judg- 
ment in  Meherin  v.  Saunders  and  His  Sure- 
ties, Ambrose  paid  the  $1,000  due  from  the 
sureties,  but  nothing  more  has  ever  been 
paid  on  said  judgment.  The  execution 
against  Saunders  was  returned  unsatisfied, 
and  he  was  then,  and  has  since  continued  to 
be,  totally  insolvent.  In  the  opinion  de- 
livered in  Meherin  v.  Saunders  it  was  inti- 
mated that  Saunders  had  a  right  of  action 
against  Ambrose  to  recover  the  balance  of 
his  bid  at  the  execution  sale,  as  undoubted- 
ly he  had ;  but  he  never  took  any  steps  to  en- 
force payment,  and  thereupon  the  plaintiff 
commenced  this  action  on  September  28, 
1895,  less  than  a  month  prior  to  the  date- 
when  an  action  on  the  check  would  have 
been  barred  by  the  statute  of  limitations. 
The  trial  court  credited  the  defendants  with 
$1,000,  the  amount  paid  by  Ambrose  on  the 
judgment  against  the  sureties  of  Saunders, 
and  rendered  a  judgment  in  favor  of  the 
plaintiff  for  $8,145,  and  interest  from  Octo- 
ber 24.  1891,  the  date  of  the  execution  sale 
and  of  Ambrose's  check.  On  his  appeal 
from  the  judgment  and  order  denying  a  new- 
trial,  the  defendant  Ambrose  assails  both 
the  findings  and  the  conclusions  of  the  supe- 
rior court,  and  also  contends  that  the  com- 
plaint fails  to  state  a  cause  of  action.  As 
to  the  findings  of  fact,  we  think  they  were 
in  every  material  respect  fully  sustained  by 
the  evidence.  The  finding  that  plaintiff  was 
not  informed  that  Ambrose  had  paid  only 
$855  on  his  bid  prior  to  the  trial  of  Meherin 
v.  Saunders  is  contrary  to  the  evidence,  for 
it  clearly  appears  that  plaintiff  received  that 
information  immediately  after  his  appoint- 
ment as  assignee.  The  fact  which  first 
came  to  his  knowledge  during  the  trial  of 
Meherin  v.  Saunders  was  not  that  Ambrose 
had  failed  to  pay  any  more  than  $855,  but 
that  he  had  given  a  check  on  Donahue,  Kel- 
ly &  Co.  for  the  balance  of  his  bid ;  that  he 
had  stopped  payment  of  that  check,  and 
afterwards  got  it  into  his  possession  and  de- 
stroyed it.  As  to  this  matter  alone  the  find- 
ings are  contrary  to  the  evidence,  but  the 
facts  found  and  the  actual  facts  are  alike 
immaterial.  In  all  other  particulars  there 
is  substantial  evidence  to  support  the  find- 
ings, though  as  to  some  matters  there  is  a 
sharp  conflict.  The  remaining  points  urged 
by  appellant  will  be  considered  in  their  logi- 
cal order. 

1.  He  contends  that  the  complaint  shows- 
that  no  sale  of  the  corporation's  property 
was  made.  The  statute,  he  says,  furnishes 
the  exclusive  rule  for  execution  sales,  and 
an  essential  part  of  the  rule  is  that  every 
such  sale  must  be  for  cash,  whereas  this 
sale  was  made,  at  least  in  part,  upon  a  cred- 
it. This,  I  think,  is  an  objection  to  the 
sale  which  it  does  not  lie  in  the  mouth  of  the 
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appellant  to  make,  even  if  it  were  techni- 
cally sufficient.  But  it  is  not  sustained  by 
the  allegations  of  the  complaint.  They 
■how  that  the  sale  was  made  as  such  sales 
are  usually  made,  and  in  pursuance  of  the 
statutory  notice.  It  was,  therefore,  a  sale 
for  cash;  and  Ambrose,  by  his  bid,  agreed 
to  pay  cash.  There  was  no  fault  in  the 
mode  of  conducting  the  Bale,  but  merely  a 
failure  on  the  part  of  the  appellant  to  per- 
form his  promise  to  pay.  It  is  true  that 
under  the  statute  (Code  Civ.  Proc.  §  695) 
the  constable,  upon  the  refusal  of  appellant 
to  pay  the  full  amount  of  his  bid,  might 
have  resold  the  property,  in  which  case  ap- 
pellant would  have  been  liable  for  the  costs 
of  the  resale,  and  for  any  deficiency  in  the 
price  realized,  but  the  officer  was  induced 
by  the  appellant  to  forego  this  course.  He 
accepted  a  check  in  lieu  of  cash  upon  the 
implied,  if  not  the  express,  representation 
of  appellant  that  it  was  the  equivalent  of 
cash.  He  issued  and  recorded  a  regular 
certificate  of  the  sale.  He  applied  the  cash 
actually  received  to  the  satisfaction  of  the 
judgment  under  which  the  property  was 
sold,  and  of  other  judgments,  executions  up- 
on which  he  had  in  his  hands.  He  made 
his  return  accordingly,  and  thereby  made 
himself  accountable  to  the  steamship  com- 
pany for  the  full  amount  of  appellant's  bid. 
Meherin  v.  Saunders,  110  Cal.  463,  42  Pac. 
966.  Under  these  circumstances,  it  is  too 
late  for  the  appellant  to  say  that  there  was 
no  liability  upon  his  part  to  pay  the  sum 
covered  by  his  check.  Besides,  his  liability 
is  not  a  mere  statutory  liability,  if  there 
were  any  merit  in  that  contention,  but  is  a 
common-law  liability  arising  out  of  an  ex- 
press promise  to  pay,  based  upon  a  good  and 
valuable  consideration. 

2.  The  second  proposition  of  appellant  is 
that  the  California  Steamship  Company  is 
concluded  by  the  return  of  the  constable  to 
the  effect  that  the  property  was  sold  for  the 
sum  of  $10,000.  If  this  proposition  were 
conceded,  it  is  difficult  to  see  what  bearing 
it  would  have  on  the  present  controversy; 
for  the  plaintiff,  so  far  from  contesting  that 
part  of  the  return,  is  insisting  upon  it,  and 
is  seeking  only  to  recover  the  unpaid  bal- 
ance of  the  price  bid.  But  I  suppose  the 
appellant  means  to  claim  that  the  return  is 
conclusive  in  his  favor  that  he  paid  the  $10,- 
000  in  full.  If  bo,  the  authorities  he  cites 
do  not  sustain  his  contention.  They  are  to 
the  effect  that  the  return*  of  an  officer  upon 
an  execution  is — with  some  important  ex- 
ceptions—conclusive upon  the  parties  until 
vacated.  But  appellant  was  not  a  party  to 
the  action  in  which  the  execution  issued, 
and  is  neither  bound  by  the  return  nor  pro- 
tected by  it.  Whether  he  paid  the  bid  or 
not  is  a  question  to  be  decided  upon  evidence 
aliunde. 

3.  The  proposition  is  not  distinctly  ad- 
vanced by  appellant,  but  he  seems  to  claim 
that  he  incurred  no  liability  by  his  bid,  be- 
cause without  his  knowledge  the  property  in 
question  had  been  previously  sold  to  another 
purchaser  on  execution  under  another  judg- 
ment against  the  steamship  company.  It  is 
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true,  the  property  had  been  sold  a  few  days 
prior  to  the  sale  to  appellant,  but  under  a 
judgment  which  was  a  junior  lien,  so  that 
the  appellant  by  his  subsequent  purchase 
obtained  the  superior  title.  It  would  have 
made  no  difference,  however,  if  the  first 
sale  had  been  under  a  prior  lien ;  for  the  rule 
of  caveat  emptor  applies  to  execution  sales, 
and  there  would  still  have  remained  a  right 
of  redemption  in  the  steamship  company 
after  the  first  sale.  As  it  was,  the  purchas- 
er at  the  first  sale  got  only  a  right  to  re- 
deem from  the  second  sale,  and  this  fact  may 
account  in  some  measure  for  the  full  price 
bid  by  the  appellant. 

4.  It  is  contended  that  there  is  no  privity 
of  contract  between  the  judgment  debtor  and 
the  purchaser  at  the  execution  sale,  such  as 
is  essential  to  sustain  an  action  by  the  form- 
er to  recover  from  the  latter  the  unpaid  sur- 
plus of  his  bid  over  and  above  the  amount 
required  to  satisfy  the  execution.  Upon 
this  point  counsel  for  respondent  are  chal- 
lenged by  appellant  to  cite  a  case  in  which 
a  judgment  debtor  has  ever  recovered  such 
surplus  or  balance  in  the  absence  of  an  ex- 
press agreement  between  the  debtor  and 
purchaser.  No  case  exactly  in  point  is  cit- 
ed in  response  to  this  challenge,  but  the 
principles  which  support  the  position  of  the 
respondent  are  unquestionable.  The  right 
of  the  officer  who  conducts  the  sale  to  sue 
for  the  unpaid  purchase  money  is  not  dis- 
puted, but  it  is  claimed  that  he,  and  he 
alone,  can  maintain  the  action.  Ordinarily, 
no  doubt,  the  officer  is  the  proper  party  to 
bring  the  action ;  for  it  is  only  by  collecting 
the  full  purchase  price  that  he  can  fulfil 
the  commands  of  the  writ.  He  stands  in  the 
position  of  a  trustee  as  to  the  proceeds  of 
the  sale  for  all  parties  interested, — for  the 
execution  creditors,  to  the  extent  of  their  in- 
terest, and  for  the  judgment  debtor  as  to 
the  surplus.  He  also  has  an  interest  in  the 
fund  to  the  extent  of  his  fees  and  commis- 
sions. For  these  reasons  such  an  action  by 
the  sheriff  was  sustained  by  the  supreme 
court  of  Alabama.  Robinson  v.  QartK,  6 
Ala.  204,  41  Am.  Dec.  47.  But  in  that  case 
the  court  said  (p.  209) :  "We  do  not  doubt 
that  those  for  whom  the  sheriff  acts,  and 
who  are  interested  in  the  money  to  be  re- 
covered, may  also  maintain  the  action,"  etc. 
The  principle  of  that  decision  was  that  the 
sheriff,  being  the  trustee  of  an  express  trust, 
could  and  ought  to  sue  for  the  benefit  of  his 
cestuis,  but  that  his  right  to  sue  did  not 
exclude  a  similar  right  in  the  beneficiaries. 
In  this  case  the  trustee  has  utterly  failed 
and  neglected  to  sue,  and  the  right  of  action 
was  about  to  be  barred  by  the  statute  when 
the  beneficiary  commenced  this  suit,  making 
the  trustee  a  party  defendant,  and  alleging 
all  the  facts  constituting  his  equitable 
right.  He  shows  that  the  trustee  is  insol- 
vent, that  he  has  surrendered  and  permitted 
the  destruction  of  the  written  instrument 
upon  which  the  action  could  be  most  clearly 
sustained,  that  the  liability  of  his  sureties 
is  exhausted,  and,  in  short,  that,  without 
action  on  plaintiff's  part,  a  large  portion  of 
the  price  of  his  insolvent's  land  will  be  irre- 
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coverably  lost.  It  cannot  be  doubted  that, 
if  Saunders  had  sued  in  his  own  name  and 
recovered  the  amount  of  appellant's  check, 
he  would  have  held  the  proceeds  as  trus- 
tee for  plaintiff,  and  that  every  cent  of  it 
would  have  been  assigned  to  the  plaintiff  by 
any  insolvency  court  having  jurisdiction  of 
Saunders'  estate,  to  the  exclusion  of  his  gen- 
eral creditors.  It  cannot  be  doubted  that, 
if  Saunders  had  commenced  the  action  in  his 
own  name,  the  interest  of  plaintiff  would 
have  entitled  him  to  intervene  and  take  con- 
trol of  the  litigation,  upon  the  ground  that 
he  was  the  real  party  in  interest,  and  more 
especially  by  reason  of  the  insolvency  of 
Saunders.  These  things  being  so  I  can- 
not understand  why,  upon  showing  the  neg- 
lect of  Saunders  to  sue,  the  plaintiff  could 
not  commence  the  action  himself,  making 
Saunders  a  party.  The  result  is  that  the 
same  parties  are  before  the  court  that  would 
have  been  before  the  court  if  Saunders  had 
done  his  dutv  by  commencing  the  action,  and 
plaintiff  had  exercised  his  clear  legal  right 
i>y  intervening.  All  the  facts  were  fully 
disclosed  by  the  pleadings,  and  the  court 
was  in  a  position  to  do  full  and  complete 
justice  in  the  premises.  There  is  another 
sufficient  answer  to  the  technical  objection 
of  want  of  privity.  By  §  691  of  the  Code 
of  Civil  Procedure  it  is  made  the  duty  of 
the  officer  holding  the  execution,  in  the  ab- 
sence of  other  specific  direction  of  the  court, 
to  return  to  the  judgment  debtor  any  excess 
in  the  proceeds  of  the  sale  over  the  judg- 
ment and  accruing  costs.  In  this  case  there 
was  no  specific  direction  as  to  the  surplus, 
which  was  exactly  represented  by  appel- 
lant's check.  This  check  was  not  cash,  and 
the  judgment  debtor  could  not  have  been 
compelled  to  take  it.  But  that  objection 
could  have  been  waived,  and,  if  waived,  it 
would  have  been  the  duty  of  Saunders,  un- 
der the  statute,  to  transfer  the  check.  It 
is,  indeed,  true  that  the  plaintiff  never  for- 
mally demanded  a  transfer  of  the  check  (he 
never  knew  of  its  existence  until  it  had  been 
surrendered  and  destroyed),  and  he  never 
waived  his  right  to  the  cash ;  but  his  present 
action  is  founded  upon  the  obligation  aris- 
ing out  of  the  nonpayment  of  that  check,  and 
he  is  entitled  to  be  treated  as  the  equitable 
assignee.  Equity  deems  that  to  be  done 
which  ought  to  be  done.  Saunders  ought  to 
have  sued  on  the  check,  or  to  have  assigned 
it  to  the  plaintiff  so  that  he  could  sue.  Not 
having  sued  himself,  he  will  be  deemed  to 
have  assigned  his  right  of  action  to  plain- 
tiff. Of  this  view  he  cannot  complain,  and 
still  less  can  the  appellant  complain.  The 
necessary  privity  of  contract  in  this  case  is 
worked  out  by  operation  of  law. 

5.  It  is  contended  that  the  plaintiff  can- 
not maintain  this  action  because  he  does  not 
show  that  he  is  willing  or  able  to  procure 
for  the  appellant  the  constable's  deed.  To 
sustain  this  proposition,  counsel  cites  Bo- 
hall  v.  Diller,  41  Cal.  533,  and  similar  cases. 
Such  cases  have  no  application  here.  A  pur- 
chaser at  execution  sale  must  pay  when  the 
certificate  of  sale  is  delivered.  He  gets  his 
deed  in  due  course  upon  demand  of  the  of- 
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ficer.  Appellant  received  his  certificate  of 
sale  at  the  date  of  the  sale,  and  the  whole 
amount  of  his  bid  was  then  payable. 

6.  If  we  are  correct  in  holding  that  plain- 
tiff can  maintain  this  action  as  equitable  as- 
signee of  defendant's  check,  or  as  the  real 

Sarty  in  interest,  because  of  the  default  of 
is  trustee,  the  plea  of  the  statute  of  limita- 
tions is  disposed  of.  The  action  was  com- 
menced within  four  years  from  the  date  of 
the  check. 

7.  At  the  date  of  the  execution  sale  the 
California  Steamship  Company  was  indebted 
to  the  appellant  in  about  the  sum  of  $27,000, 
upon  which  the  appellant  had  commenced  an 
action  and  issued  attachments,  which  he  had 
caused  to  be  levied  on  the  property  which  he 
afterwards  purchased.  The  subsequent  ad- 
judication of  the  company's  insolvency, 
made  within  thirty  days  after  the  commence- 
ment of  that  suit,  dissolved  the  attachment, 
and  appellant  thereupon  proved  up  his 
claim  for  the  full  amount  in  the  insolvency 
court.  This  was  done  subsequent  to  his 
purchase  at  the  execution  sale,  and  after  he 
had  stopped  payment  of  his  check.  In  prov- 
ing his  claim  in  the  insolvency  proceedings 
he  made  no  deduction  on  account  of  the  un- 
paid balance  of  his  bid  at  the  execution  sale, 
but  asked  and  obtained  the  allowance  of  the 
whole  of  his  original  claim,  undiminished, 
and  when  a  dividend  was  declared  by  the  as- 
signee he  claimed  and  received  the  sum  ap- 
portionable  to  the  full  amount  of  his  origi- 
nal demands.  The  dividend  was  only  a 
fraction  over  4  per  cent  of  the  company's  in- 
debtedness, however,  and  the  amount  still 
due  the  appellant  is  largely  in  excess  of  the 
unpaid  portion  of  his  bid  at  the  execution 
sale.  Upon  these  facts  the  appellant  con- 
tends that  the  trial  court  erred  in  refusing 
to  set  off  his  claim  upon  the  insolvent  com- 
pany against  the  present  claim  of  plaintiff. 
To  this  assignment  of  error  the  respondent 
makes  three  answers:  First,  that  Ambrose 
never  had  a  right  to  set  off  his  claim  against 
the  steamship  company;  second,  that,  if 
such  right  ever  existed,  he  waived  it  at  the 
time  he  should  have  exercised  it ;  and,  third, 
that  he  is  estopped  to  claim  a  right  of  set- 
off by  his  claim  and  acceptance  of  the  divi- 
dend in  the  insolvency  proceeding  on  the 
whole  amount  of  the  original  indebtedness 
of  the  steamship  company.  I  think  the  po- 
sition of  the  respondent  must  be  sustained 
on  every  point. 

This  case  presents  a  question  very  differ- 
ent from  that  which  arises  in  the  ordinary 
case  of  cross  demands  or  mutual  credits. 
The  real  question  is  not  whether  cross  de- 
mands may  be  compensated  by  setting  off 
one  against  the  other,  but  is,  rather,  a  ques- 
tion whether  a  creditor  of  an  insolvent  can 
by  his  unlawful  act  defeat  the  clear  and  un- 
doubted policy  of  the  insolvency  laws,  and 
give  himself  a  preference  over  other  credit- 
ors ;  whether,  in  other  words,  he  can,  against 
the  will  of  the  insolvent  debtor,  and  in  viola- 
tion of  his  legal  rights,  secure  a  preference 
which  could  not  be  secured  by  their  volun- 
tary and  concurrent  action,  under  the  pro- 
visions of  |  55  of  the  insolvency  act,  it  is 
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perfectly  clear  that  if  a  debtor  in  contem- 
plation of  insolvency  should  make  over  to 
one  of  his  creditors  a  valuable  asset  in  con- 
sideration of  the  release  of  his  demand, — 
the  creditor  having  reason  to  know  the  debt- 
or's condition, — the  transaction  would  be 
set  aside  as  a  fraud  upon  the  other  credit- 
ors. And,  if  this  is  80,-7-if  the  insolvent 
cannot  give  a  preference,  when  he  desires  to 
do  so,  by  a  voluntary  transfer  of  his  proper- 
ty,— it  certainly  must  be  allowed  that  the 
creditor  cannot  secure  the  same  preference 
by  unlawfully  taking  or  withholding  the 
property  and  offering  to  credit  its  value. 
This,  however,  is  precisely  what  Ambrose  is 
seeking  to  do  in  this  action.  The  steamship 
company  did  not  make  a  voluntary  sale  of 
its  property  on  credit  to  Ambrose,  or  to 
anyone.  The  property  was  seized  upon  by 
an  officer  of  the  law  who  was  empowered  to 
sell  enough  of  it  to  satisfy  his  execution,  or 
to  sell  the  whole  of  it  for  cash,  and  after 
satisfying  the  execution  to  return  the  sur- 
plus to  the  owner.  If  this  course — the 
course  enjoined  by  the  law — had  been  pur- 
sued, the  constable  would  not  have  taken 
Ambrose's  check  for  $9,145  in  lieu  of  cash, 
but  would  have  taken  the  cash  itself  and 
paid  it  over  to  the  company,  by  whom  it 
would  have  been  turned  over  to  its  assignee 
aa  a  part  of  the  fund  for  the  satisfaction  of 
the  claims  of  its  general  creditors,  including 
Ambrose.  ^  By  imposing  upon  the  constable, 
and  violating  the  right  of  toe  steamship  com- 
pany to  receive  the  cash,  Ambrose  seeks  to 
put  himself  in  the  attitude  of  a  debtor  of 
the  corporation,  with  a  right  to  extinguish 
his  indebtedness  by  a  set-off,  dollar  for  dol- 
lar, where  other  creditors  must  be  content 
with  a  modest  dividend.  To  sustain  him  in 
this  position  is  to  allow  him  to  take  advan- 
tage of  his  own  wrong,  and  to  hold  that  the 
policy  and  plain  directions  of  the  law  can  be 
defeated  by  a  violation  of  the  law.  The  doc- 
trine of  set-off  is  pre-eminently  an  equitable 
doctrine,  and  is  none  the  less  so  by  reason 
of  its  embodiment  in  our  statutes.  Upon  a 
claim  of  setoff,  equity  will  work  out  the 
result  that  would  have  followed  if  that  had 
been  done  which  ought  to  have  been  done. 
If  Ambrose  had  paid  the  full  amount  of  his 
bid,  as  he  ought  to  have  done,  the  plaintiff, 
aa  assignee  of  the  insolvent  corporation, 
would  have  had  $9,145  to  divide  evenly  be- 
tween him  and  the  other  creditors.  The  re- 
sult of  this  judgment  is  to  bring  about  ex- 
actly that  condition,  while  to  allow  the  claim 
of  set-off  which  he  asserts  would  be  to  give 
him  the  whole  $9,145,  and  leave  the  other 
creditors  no  part  of  it. 

But,  even  if  it  were  conceded  that  a  right 
of  set-off  could  exist  under  such  circumstan- 
ces, it  is  certain  that  the  time  to  exercise  it 
was  when  Ambrose  proved  his  claim  in  the 
insolvency  proceedings.  If  the  cross  de- 
mands were  of  such  a  nature  that  one  com- 
pensated the  other,  he  had  no  valid  claim 
for  more  than  the  balance.  But  he  claimed 
and  was  allowed  the  whole  of  his  original 
demands,  undiminished;  and  this  allowance 
of  his  claim  was,  like  a  similar  allowance  in 
probate  proceedings,  the  equivalent  of  a ' 
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judgment, — a  judgment  to  be  paid  in  due 
course    of   administration.    To   make    this 
claim  and  secure  its  allowance  was,  there- 
fore, a  solemn  admission  on  his  part  that 
he  had  no  right  to  set  off  the  unpaid  bal- 
ance of  his  bid  at  the  execution  sale,  but 
that   he  must   discharge  that  liability   in 
full,  and  content  himself  with  the  dividend 
apportionable   to   the   full   amount  of   his 
original  demands.    I  think  it  clear  that  he 
was  well  advised  in  making  this  admission, 
and  pursuing  the  course  that  he  did.    But, 
whether  well  or  ill  advised  in  this  matter, 
he  certainly  went  too  far  to  recede  when  he 
claimed   and   accepted   a   dividend   on  the 
whole  amount  of  his  original  demands.    If 
the  right  of  set-off  existed,  and  the  two 
claims  compensated  each,  other,  he  was  enti- 
tled to  a  dividend  on  a  balance  of  only 
about  $20,000,  but  he  claimed  and  accepted 
a  dividend  on  over  $29,000.    That  is  to  say, 
about  one  third  of  what  he  received  was 
money  to  which  he  had  no  right,  and  it  was 
money  of  which  the  other  creditors  were 
wrongfully  deprived.    For  the  purpose  of 
drawing  a  dividend  in  the  insolvency  pro- 
ceeding he  acts  upon  the  theory  that  there 
is  no  set-off,  and  that  the  cross  demands  are 
uncompensated.    Having  in   this   way   ap- 
propriated to  himself  money  that  on  his 
present  theory  belonged  to  other  creditors, 
can  he  be  allowed  now  to  shift  his  ground, 
and  upon  a  totally  inconsistent  theory  with- 
hold tne  fund  out  of  which  the  other  credit- 
ors would  receive  a  dividend?     It  is  to  my 
mind  clear  that  he  cannot.    He  is  estopped. 
These  views  are,  I  think,  amply  sustained 
by  authority,  and  even  by  the  letter  of  our 
statutes.    A  counterclaim  capable  of  being: 
set  off  in  an  action  must  be  in  itself  an  ex- 
isting  cause   of   action.    Was    appellant's, 
claim  against  the  steamship  company  an  ex- 
isting cause  of  action  when  he  sought  to* 
avail  himself  of  it  as  a  counterclaim  T    Sec- 
tion 45  of  the  insolvency  act  furnishes  the 
answer  to  this  question :.    "No  creditor  prov- 
ing his  debt  or  claim  shall  be  allowed  to 
maintain  any  suit  at  law  or  in  equity  there- 
for against  the  debtor,  but  shall  be  deemed 
to  have  waived  all  right  of  action  and  suit," 
etc.    The  case  of  Brown  v.  Farmer?  Bank, 
6  Bush,  198,  is  on  all  fours  with  this  case. 
I  quote  the  following  from  the  opinion  of 
the  court  of  appeals:     "And  to  the  set-off 
so  pleaded  the  plaintiff  filed  a  reply,  setting 
forth  that  before  he  brought  this  action  the 
defendant  had,  in  the  proper  proceedings 
which  were  pending  in  bankruptcy,  present- 
ed and  proved  and  verified  for  adjudication 
and  allowance  against  the  estate  of  each  of 
said  bankrupts  the  whole  amount  of  each  of 
said  debts,  without  giving  or  allowing  any 
credit  on  either  of  them  for  the  $200.04  in 
controversy,   and   that   said   debts,   having 
been  proved  in  bankruptcy,  were  beyond  the 
defendant's   control.    ...    In  our  opin- 
ion, proving  the  entire  debts  in  the  proceed- 
ings in  bankruptcy,  without  offering  to  abate 
the  claims  by  the  amount  of  said  deposit, 
was  a  waiver  of  the  right  to  do  so,  and  an 
election  to  proceed  in  said  claims  alone  in 
the  proceedings  in  bankruptcy,  and  that  the 
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subsequent  assertion  of  part  of  the  same 
debts  by  plea  of  set-off  in  this  action  was 
equivalent  to  the  prosecution  of  an  original 
suit  upon  the  claims  against  the  prohibi- 
tion of  the  bankrupt  law."  Russell  v. 
Oicen,  61  Mo.  186,  is  a  case  of  the  same 
complexion,  and  this  is  from  the  opinion 
of  the  court:  "The  chief  question  for  de- 
termination in  this  case  is  whether  a  cred- 
itor who,  in  making  proof  of  his  claim  be- 
fore the  register  in  bankruptcy,  omits  to 
show  that  the  bankrupt  has  an  unsatisfied 
claim  against  him,  can,  when  sued  by  the  as- 
signee for  the  amount  of  such  unsatisfied 
and  omitted  claim,  plead  as  a  set-off  the 
amount  allowed  by  the  register  as  a  bal- 
ance due  to  him.  This  question  must  re- 
ceive a  reply  in  the  negative.  .  .  . 
When  a  party  defendant  pleads  a  set-off,  he, 
in  effect,  brings  an  action  for  the  amount 
of  that  set-off,  but  by  presenting  and  prov- 
ing his  claims  before  the  register  the  cred- 
itor is  to  be  deemed  as  waiving  'all  right 
of  action  or  suit  against  the  bankrupt.'  It 
would  be  clearly  contrary,  therefore,  to  the 
evident  intent  of  the  above-recited  sections 
to  allow  a  creditor  to  do  that  indirectly 
which  the  law  precludes  him  from  doing  di- 
rectly,— to  accomplish  by  way  of  set-off 
that  which  he  would  be  debarred  from  as- 
serting in  a  direct  action.  The  same  view 
of  this  point  is  taken  elsewhere.  (Brown 
v.  Farmers'  Bank,  6  Bush,  198.)"  And  see 
notes  to  §  21,  James,  Bankrupt  Law;  Bump, 
Bankruptcy,  Oth  ed.  684,  11th  ed.  491. 

The  superior  court  did  not  err  in  denying 
the  right  of  set-off. 
I    Judgment  and  order  affirmed, 
r 

We  concur:  Van  Dyke,  J.;  Temple,  J.; 
Henshaw,  J. 

J    MeFarland,  J.,  dissenting: 

I  dissent,  and  think  that  the  Judgment 
should  be  reversed.  Apart  from  the  very 
close  questions  of  law  which  arise  in  the 
case,  by  which,  of  course,  it  must  be  deter- 
mined, it  is  proper  to  remark  that  it  would 
be  a  great  hardship  to  compel  appellant  to 
pay  the  large  amount  of  money  and  inter- 
est claimed  to  be  due  respondent  on  the  bid 
at  the  constable's  sale.  Appellant  had  ad- 
vanced to  the  California  Steamship  Com- 
pany large  sums  of  money,  at  one  time 
-amounting  to  $86,000.  At  the  time  of  the 
constable's  sale  the  company  owed  appel- 
lant about  $28,000.  He  paid  $855  on  his 
bid;  he  also  paid  $1,000  on  the  judgment  re- 
covered against  the  constable  and  his  sure- 
ties ;  he  also  paid  several  hundred  dollars  on 
a  former  Bale  of  the  same  property;  and  he 
not  only  loses  all  of  this,  with  the  exception 
of  a  very  small  percentage  coming  from  the 
effects  of  the  insolvent  corporation,  but  must 
now  pay  in  addition  the  amount  of  the  pres- 
ent judgment,  which  is  for  $11,136.47  and 
interest.  I  think  that  it  can  be  gleaned 
from  the  evidence  that  the  bid  of  $10,000 
was  understood  by  the  judgment  debtor,  by 
the  constable,  and  by  the  appellant  to  be 
fictitious,  except  as  to  the  amount  neces- 
sary to  pay  off  the  judgment  lien,  $855, 
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which  sum  appellant  paid  to  the  constable, 
and  that  the  $10,000  was  bid  with  the  con- 
sent of  all  parties  merely  to  enhance  the  ap- 
parent value  of  the  property ;  appellant  sup- 
posing that  it  would  be  deducted  from  the 
large  amount  of  indebtedness  from  the  com- 
pany to  himself.  It  is  alleged  in  the  com- 
plaint that  the  constable  never  demanded 
payment  of  the  check  given  him  by  appellant 
for  $9,145.  The  judgment  debtor,  before  it 
went  into  insolvency,  never  made  any  ob- 
jection to  the  nonpayment  of  the  balance  of 
the  bid.  Payment  of  the  check  was  imme- 
diately stopped  by  notice  of  appellant,  no 
demand  was  ever  made  on  the  bank  on  which 
it  was  drawn  for  its  payment,  and  the  check 
was  destroyed.  No  proceedings  were  taken 
under  §  695,  Code  Civ.  Proc.,  to  have  the 
property  resold.  This  action  was  net  com- 
menced until  nearly  four  years  after  the 
date  of  the  bid.  There  is  no  finding  as  to 
the  actual  value  of  the  property,  and  no  evi- 
dence going  very  directly  to  that  point,  but 
there  is  evidence  tending  to  show  that  it 
had  no  value  approaching  the  amount  of  the 
bid.  Under  these  circumstances,  the  appel- 
lant should  not  be  compelled  to  pay  this 
large  sum  of  money  unless  strict  law  inexor- 
ably demands  it,  and  I  do  not  think  that 
there  is  such  a  demand. 

As  to  the  law  governing  the  case,  without 
considering  the  many  other  points  made  by 
appellant,  I  will  merely  say: 

1.  That  in  my  opinion  there  was  no  privity 
of  contract  between  the  respondent  and  the 
appellant  as  to  the  alleged  cause  of  action, 
and  therefore  respondent  cannot  maintain 
this  action.  There  are  many  authorities 
supporting  this  view,  but  it  will  be  suffi- 
cient to  notice  the  cases  of  Oalpin  v.  Lamb, 
29  Ohio  St.  529,  and  Adams  v.  Adams,  4 
Watts,  160,  and  the  cases  referred  to  in  the 
opinions  in  those  cases.  In  Oalpin  v.  Lamb 
the  syllabus,  which  is  a  correct  statement 
of  the  point  decided,  is  as  follows :  "A  judg- 
ment creditor  cannot  maintain  an  action 
against  a  purchaser  of  real  estate  at  sher- 
iff's sale  to  recover  damages  for  the  breach 
of  the  contract  of  sale."  Of  course,  a  judg- 
ment debtor  is  in  the  same  position  touch- 
ing this  point  as  a  judgment  creditor.  In 
the  opinion  the  court  says:  "The  contract 
of  purchase  is  made  with  the  officer,  as 
representing  all  the  interests  involved  in 
the  suit  in  which  the  judgment  or  decree  of 
sale  is  rendered.  He  and  the  purchaser  are 
the  only  parties  to  the  contract  of  purchase, 
and  he  alone  can  maintain  an  action  against 
the  purchaser  to  recover  the  purchase  money. 
The  parties  to  the  judgment  or  decree  have 
different  interests  and  stand  in  different  re- 
lations to  the  property;  some  holding  the 
relation  of  debtor,  and  others  that  of  credit- 
or. But,  however  numerous  the  parties  or 
diverse  their  interests,  the  officer  represents 
them  all,  and  none  of  the  parties  stand  in 
such  relation  to  the  contract  of  the  purchas- 
er as  to  entitle  them  to  maintain  an  action 
on  it."  In  Adams  v.  Adams  the  syllabus  is 
as  follows:  "For  a  breach  of  contract  be- 
tween a  sheriff  and  his  vendee  of  land  no 
action  will  lie  in  the  name  of  anyone  but 
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the  sheriff."  In  the  opinion  the  court  says: 
''The  sheriff,  in  making  the  contract  of  sale 
with  James  Adams,  was  not  acting  as  the 
agent  of  the  plaintiff,  nor  yet  of  anyone  else. 
He  is  considered  the  principal  himself  in 
auch  eases,  and  the  legal  as  well  as  real 
party  making  the  contract  of  sale.  Al- 
though it  be  true  that  he  acts  in  the  charac- 
ter of  a  trustee,  yet  it  must  be  borne  in 
mind  that  it  is  as  an  officer  of  the  law  that 
he  does  so,  and  that  it  is  from  the  law  he 
•derives  all  his  power  and  authority ;  and,  in 
sales  of  property  made  by  him  as  sheriff 
under  this  authority,  he  alone  has  the  right 
to  receive  the  money  arising  therefrom,  and 
is  responsible  for  the  legal  appropriation  of 
it,  unless  it  is  brought  by  him  into  court  for 
that  purpose.  It  would  inevitably  produce 
great  confusion  and  clashing  of  suits  to  per- 
mit other  persons  besides  the  sheriff  in  their 
own  names  to  maintain  suits  against  a 
sheriff's  vendees  for  breaches  of  their  con- 
tracts made  with  him.  It  would  also  be 
inconsistent  with  every  principle  of  analogy 
in  the  law."  I  have  seen  no  cases  where 
the  point  was  directly  involved  which  are 
in  conflict  with  the  above  authorities. 

2.  Under  any  view,  the  action,  in  my 
opinion,  is  barred  by  the  statute  of  limita- 
tions. The  alleged  action  is  based  upon  the 
bid  made  by  appellant  at  the  sale,  and  not 
upon  a  written  instrument,  and  it  cannot  be 
brought  within  any  category  of  actions  not 
barred  in  at  least  three  years. 

Garoutte,  J.,  dissenting: 

I  concur  generally  in  tne  views  of  Mr. 
Justice  McFarland,  but  would  add  an  addi- 
tional suggestion.  Though  the  concession 
is  opposed  to  all  the  authorities,  let  it  be 
assumed  that  the  constable  took  this  check 
from  Ambrose  as  agent  or  trustee  of  the 
plaintiff, — an  act  clearly  beyond  the  scope 
of  his  authority.  Upon  this  concession,  the 
plaintiff  then  had  either  one  of  two  courses 
open  to  him:  He  could  ratify  the  con- 
stable's act  and  take  the  check,  or  he  could 
repudiate  it  and  hold  him  liable  for  the 
money  he  should  have  received  at  the  sale. 
Here  plaintiff  elected  to  follow  the  latter 
course,  and  recovered  judgment  against  the 
-constable  for  the  full  amount  of  the  unpaid 
purchase  price.  Having  done  so,  he  lost  all 
rights  he  may  have  had  to  the  check,  and 
forever  afterwards  it  became  the  property 
of  the  constable.  Plaintiff  had  no  right  to 
s»#»  the  c^Wnble  for  th*  unpaid  purchase 
price,  and  also  claim  title  to  the  check. 
These  two  remedies  were  absolutely  incon- 
sistent with  each  other,  and  the  adoption 
of  one  was  a  bar  to  the  prosecution  of  the 
other.  If  the  plaintiff  had  taken  an  assign- 
ment of  the  check  from  the  constable  in  the 
flrst  instance,  he  could  not  thereafter  have 
sued  the  constable  for  the  unpaid  purchase 
price;  and  having  first  sued  the  constable 
for  that  purchase  price,  he  never  thereafter 
was  entitled  to  an  assignment  of  the  check. 
Conceding  that  when  the  first  action  was 
brought  he  did  not  know  that  the  check  was 
in  existence,  still  that  fact  is  immaterial, 
for  he  did  know  that  the  purchase  price  had 
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not  been  paid.  The  foregoing  views  we  be- 
lieve to  be  supported  by  tne  language  of  the 
principal  opinion,  wherein  it  is  said: 
"This  check  was  not  cash,  and  the  judgment 
debtor  could  not  have  been  compelled  to 
take  it.  But  that  objection  could  have  been 
waived,  and,  if  waived,  it  would  have  been 
the  duty  of  Saunders,  under  the  statute,  to 
transfer  the  check.  .  .  .  Equity  deems 
that  to  be  done  which  ought  to  be  done. 
Saunders  ought  to  have  sued  on  the  check, 
or  to  have  assigned  it  to  the  plaintiff  so 
that  he  could  sue.  Not  having  sued  himself, 
he  will  be  deemed  to  have  assigned  his  right 
of  action  to  plaintiff.  Of  this  view  he  can- 
not complain,  and  still  less  can  the  appellant 
complain.  The  necessary  privity  of  con- 
tract in  this  case  is  worked  out  by  opera- 
tion of  law."  Conceding  the  foregoing 
quotation  to  contain  a  sound  exposition  of 
the  law,  then  the  plaintiff,  after  having 
brought  his  action  against  the  constable  for 
the  lull  amount  of  the  purchase  price  and 
recovered  judgment,  would  never  be  declared 
by  the  law  to  be  tbe  equitable  assignee  of 
the  check.  It  was  thereafter  the  property 
of  the  constable,  and  the  plaintiff  had  no 
right  or  title  in  it.  This  action  cannot  be 
maintained  for  a  moment  unless  upon  the 
theory  that  it  is  an  action  upon  the  check. 
The  statutes  of  limitation  absolutely  forbid 
it.  The  check  being  the  property  of  the 
constable,  the  action  must  fall. 

Harrison,  J.,  dissenting: 

The  complaint  herein  is  based  solely  upon 
the  obligation  of  the  appellant  to  pay  the 
amount  of  his  bid,  and  upon  the  right  of  the 
plaintiff,  as  the  assignee  of  the  judgment 
creditor,  to  recover  that  amount  from  him. 
After  setting  forth  the  facts  showing  the 
capacity  in  which  the  plaintiff  brings  the 
action,  and  the  circumstances  attending  the 
bid,  and  its  nonpayment,  it  is  alleged  that 
the  plaintiff  is  the  owner  of  and  entitled  to 
recover  the'  whole  amount  "due  to  the  de- 
fendant Saunders,  as  such  constable,  from 
the  defendant  Ambrose  on  said  bid ;"  and  the 
court  finds,  as  the  fact  upon  which  it  ren- 
dered judgment  against  the  appellant,  that 
the  plaintiff  is  entitled  to  have  and  recover 
the  amount  "so  due  and  payable  to  the  de- 
fendant Saunders,  as  such  constable,  from 
.the  defendant  Ambrose,  on  said  bid,  and 
now  due  to  this  plaintiff,  as  such  assignee 
in  insolvency."  The  plaintiff's  entire  cause 
of  action  rests,  therefore,  upon  the  appel- 
lant's refusal4  to  pay  the  amount  of  his  bid. 
The  complaint  is  framed  upon  the  theory 
that  the  amount  bid  was  due  from  the  ap- 
pellant to  the  officer,  and  that  by  reason  of 
the  officer's  neglect  and  default  the  plain- 
tiff is  entitled  to  maintain  a  direct  action 
against  the  appellant  for  its  recovery.  I 
think  it  is  very  clearly  shown  in  the  opin- 
ion of  Mr.  Justice  McFarland  that  there  is 
no  privity  between  the  officer  and  the  judg- 
ment creditor,  by  which  the  latter  is  author- 
ized to  maintain  an  action  against  the  pur- 
chaser for  the  amount  of  his  bid;  but,  if  it 
be  conceded  that  such  privity  does  exist, 
the  creditor  can  have  no  greater  right  of 


260 


Calttobnia  Supreme  Codbt. 


Feb., 


action  than  could  the  officer.  The  plaintiff 
has  no  other  cause  of  action  against  the  ap- 
pellant than  such  as  existed  in  favor  of  his 
assignor,  the  steamship  company;  and  that 
company's  right  of  action,  if  any  existed, 
accrued  October  24,  1891,  at  the  time  when 
the  appellant  purchased  the  property  at  the 
constable's  sale.  If  the  plaintiff's  right  to 
maintain  the  action  is  to  be  sustained  upon 
the  ground  that  he  is  the  real  party  in  in- 
terest, his  right  of  action  can  be  no  greater 
than  that  of  him  who  conducted  the  trans- 
action under  which  he  derived  his  interest, 
and  by  virtue  of  which  he  claims  to  be  the 
interested  party.  If  the  appellant  would 
not  have  been  liable  to  Saunders  under  the 
facts  alleged  and  found  herein,  the  plaintiff 
can  have  no  right  of  recovery  against  him. 
It  is  very  evident  that  Saunders  could  not 
have  maintained  any  action  against  the  ap- 
pellant for  the  recovery  of  the  amount  of  his 
bid  unless  it  was  commenced  within  two 
years  after  the  date  of  the  bid;  and  it  is 
equally  clear,  upon  the  facts  alleged  and 
shown  herein,  that  at  the  time  the  present 
action  was  commenced  Saunders  could  not 
have  maintained  any  action  Against  the  ap- 
pellant upon  the  check.  Not  only  is  it  al- 
leged in  the  complaint  that  he  made  no  de- 
mand for  the  payment  of  the  check,  and  that 
he  declined  to  collect  it,  but  it  is  also  shown 
that  when  he  received  it  he  inclosed  it  in  an 
envelope  and  deposited  it  in  the  bank  "for 
safe-keeping"  and  afterwards,  and  before 
the  commencement  of  this  action,  withdrew 
it  and  surrendered  it  to  the  appellant.  He 
had  the  same  right  to  surrender  the  check 
to  the  appellant  as  he  would  have  had  to 
refuse  to  receive  it  at  the  time  of  the  bid. 
Having  thus  voluntarily  parted  with  it,  he 
could  not  thereafter  maintain  any  action 
upon  it,  and  his  only  right  of  action  against 
the  appellant  would  have  been  for  the  re- 
covery of  the  amount  of  his  bid. 

The  only  reason  assigned  in  the  opinion 
of  the  Chief  Justice  for  sustaining  the  ac- 
tion, as  against  the  plea  of  the  statute  of 
limitations,  is  that  the  plaintiff  is  the  eq- 
uitable assignee  of  the  check.  No  adjudi- 
cated case  is  cited  in  support  of  this  prop- 
osition, nor  are  any  rules  applicable  to  the 
principles  governing  equitable  assignments 
invoked  in  its  support.  The  action  herein 
is  not  upon  the  check,  and  the  allegations. 
in  the  complaint,  as  well  as  the  evidence  of- 
fered at  the  trial,  and  the  findings  of  the 
court  in  reference  thereto,  do  not  assert  any 
right  in  the  plaintiff  by  virtue*  of  the  check, 
but  are  clearly  evidentiary  statements  of 
the  transaction,  inserted  merely  for  the  pur- 
pose of  showing  that  the  appellant  had  not 
paid  the  full  amount  of  his  bid.  Not  only 
does  the  complaint  fail  to  set  forth  any 
right  of  action  upon  the  check,  but,  as  if 
with  the  intention  not  to  do  so,  avoids  any 
claim  to  the  check  by  reason  of  its  having 
been  received  by  the  officer.  After  alleging 
that  he  accepted  it  "in  lieu  of  the  balance 
of  the  purchase  price"  bid  by  the  appellant, 
the  complaint  sets  forth  that  the  officer  de- 
posited it  in  the  bank  of  Lorapoc,  "where, 
as  this  plaintiff  is  informed  and  believes, 
54  L.  R.  A. 


the  said  check  has  ever  since  been,  and  i» 
now,  deposited  and  remains."  Although  it 
was  shown  at  the  trial  that  the  check  had 
been  withdrawn  from  the  bank  and  sur- 
rendered to  the  appellant  before  the  com- 
mencement of  the  present  action,  the  above 
allegation  shows  that,  although  the  plain- 
tiff then  believed  that  it  still  remained  in  the 
custody  of  the  bank,  he  made  no  effort  to> 
get  possession  of  it  or  to  make  it  the  basis 
of  his  action,  but  relies  upon  the  liability 
of  the  appellant  for  the  amount  of  the  pur- 
chase money,  and  thus  destroys  his  right 
to  be  regarded  as  the  equitable  assignee  of 
the  check.  An  officer  making  a  sale  has  no 
right  to  accept  anything  but  money  from 
the  bidder,  or  to  give  credit  to  the  purchas- 
er. If  he  does  so,  however,  he  acts  in  hia 
individual  capacity,  and  not  as  an  officer, 
and  is  liable  in  his  individual  capacity 
equally  as  if  he  had  in  fact  received  the 
money.  The  judgment  creditor  may  affirm 
the  act  of  the  officer  in  accepting  the  check 
or  other  obligation  of  the  purchaser,  instead 
of  money,  and  thus  be  estopped  from  ques- 
tioning the  sufficiency  or  correctness  of  the 
officer's  act,  but  unless  he  does  so  accept  it 
he  does  not  acquire  any  right  or  title  there- 
to. To  say  that  because  he  might  have  ac- 
cepted the  check  it  may  be  assumed  that  he- 
did  accept  it,  upon  the  ground  that  equity 
deems  that  to  be  done  which  ought  to  be 
done, — especially  when  he  makes  no  claim 
that  he  was  willing  to  accept  it, — is  to  ap- 
ply this  rule  in  a  manner  for  which  I  think 
no  authority  can  be  found.  The  act  of  the 
plaintiff  in  bringing  the  former  action 
against  the  officer,  in  which  he  charged  him 
with  having  received  the  money  upon  the 
bid  and  obtained  judgment  therefor,  is  con- 
clusive against  any  claim  that  the  plaintiff 
waived  the  officer's  obligation  to  receive* 
money  upon  the  bid,  and  that  he  was  will- 
ing to  accept  the  check  in  its  stead.  His 
election  of  remedies  at  that  time  'preclude* 
him  from  maintaining  the  present  action, 
as  is  shown  in  the  opinion  of  Mr.  Justice 
Garoutte. 

If  the  remedy  provided  in  fi  695,  Code 
Civ.  Proc,  in  case  the  purchaser  refuses  to 
pay  the  amount  bid  by  him,  is  not  exclu- 
sive, the  officer's  right  of  action  is  limited 
to  a  suit  for  the  recovery  of  the  amount  of 
the  bid.  Such  an  action  is  a  pure  common- 
law  action,  resting  upon  the  common-law 
liability  of  the  purchaser  upon  his  bid,  and 
presents  no  room  for  invoking  the  princi- 
ples of  equity,  and  the  rights  of  the  credit- 
or derived  by  virtue  of  his  privity  with  the 
officer  can  be  no  greater  than  those  of  the 
officer;  but  whether  the  obligation  of  the 
appellant  is  by  virtue  of  the  statute,  or 
rests  upon  his  common-law  liability,  is  im- 
material. His  obligation  is  not  "founded" 
upon  an  instrument  of  writing,  and  any  ac- 
tion to  enforce  such  obligation  must  be 
commenced  within  two  years  after  his  lia- 
bility accrued.  Chipman  v.  Morrill,  20  Cal. 
130;  McCarthy  v.  Mount  Tecarte  Land  & 
Water  Co,  111  Cal.  328,  43  Pac.  956; 
Thcma8  v.  Pacific  Beach  Co.  115  Cal.  136,. 
46  Pac.  899. 
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A*  the  present  action  was  not  commenced 
until  more  than  two  years  after  the  right 
of  action  accrued,  the  defendant's  plea  of 
the  statute  of  limitations  should  have  been 
sustained. 

Rehearing  denied. 


Re  Estate  of  Henry  K.  WINCHESTER,  De- 
ceased. 


( 


Cal. 
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a.  A  valid  bequest  mar  be  made  by 
nam*  to  an  unincorporated  educa- 
tional society,  which  has  an  existing  or- 
ganization composed  of  certain  known  mem- 
bers,  governed  by  a  constitution  and  by-laws, 
and  having  officers  chosen  to  conduct  Its  busi- 
ness affair*  and  carry  out  its  objects. 

S»  A  bequest  to  aa  unincorporated  ed- 
ucation al  society  may  be  received  by  a 
corporation  subsequently  formed  by  its  mem- 
bers to  carry  out  the  objects  of  the  former 
society. 

(June  25,  1001.) 

APPEAL  by  the  executors  of  the  will  of 
Henry  K.  Winchester,  deceased,  from  a 
judgment  of  the  Superior  Court  for  Santa 
Barbara  County  decreeing  a  partial  distri- 
bution to  one  of  the  legatees  named  in  the 
will.       Affirmed. 

The  facts  are  stated  in  the  Commissioner's 
opinion. 

Messrs.  Bieharda  A  Carrier,  for  appel- 
lants: 

An  unincorporated  society  cannot  take  by 
will. 

Rhode*  v.  Rhodes,  88  Tenn.  637,  13  S.  W. 
690;  Jones  v.  Green  (Tenn.  Ch.)  36  S.  W. 
729;  Greene  v.  Dennis,  6  Conn.  301,  16  Am. 
Dec.  58;  McCord  v.  Ochiltree,  8  Blackf.  16; 
Grime*  v.  Harmon,  35  Ind.  246,  9  Am.  Rep. 
690;  Acklen  v.  Franklin,  7  La.  Ann.  415; 
Hardesty**  Succession,  22  La.  Ann.  333; 
8tate  Use  of  Methodist  Episcopal  Church  v. 
Warren,  28  Md.  352;  Church  Extension  of 
M.  E.  Church  v.  Smith,  56  Md.  303 ;  Owens 
▼.  Missionary  Soc.  of  M.  E.  Church,  14  N.  Y. 
380,  67  Am.  Dec.  160;  White  v.  Howard,  46 
N.  T.  144;  Mans  v.  McGlynn,  88  N.  Y.  357; 
Holland  v.  Peek,  37  N.  C.  (2  Ired.  Eq.)  255; 
Methodist  Episcopal  Church  v.  Adams,  4  Or. 
83;  Stonestreet  v.  Doyle,  75  Va.  366,  40  Am. 
Rep.  731;  Heiss  v.  Murphey,  40  Wis.  276. 

Respondent  is  not  helped  by  its  subsequent 
Incorporation. 

If  there  was  no  person  in  esse  capable  of 
taking  when  the  testator  died,  the  coming 
into  being,  three  years  afterwards,  of  a  per. 
son  who  might  have  taken  had  it  existed  at 

Nora. — For  other  cases  in  this  series  as  to 
validity  of  gift  to  unincorporated  charity,  see 
Hadden  v.  Methodist  Soc.  of  Ireland  (N.  J. 
Rq.)  82  L.  R.  A.  625,  and  note;  Lane  v.  Eaton 
(Minn.)  88  L.  R.  A  669;  and  McHugh  T.  Me- 
Cole  (Wis.)  40  L.  R.  A.  724. 

As  to  effect  of  subsequent  Incorporation  to 
make  valid  gift  to  unincorporated  association, 
see  Lougheed  v.  Dykeman's  Baptist  Church  k 
9a*.  (N.  Y)  14  L.  R.  A.  410,  and  note. 
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the  date  of  testator's  death,  cannot  affect  the 
question. 

White  v.  Howard,  46  N.  Y.  144;  Hordes* 
ty's  Succession,  22  La.  Ann.  333;  Philadel- 
phia Baptist  Asso.  v.  Hart,  4  Wheat.  1,  4  L. 
ed.  499. 

Mr,  William  G.  Griffith,  for  respond- 
ent: 

The  bequest  to  the  Santa  Barbara  Natural 
History  Society  is  a  charitable  bequest,  and 
should  be  so  considered  in  determining  the 
question  of  its  validity. 

Jackson  v.  Phillips,  14  Allen,  574 ;  Russell 
v.  Allen,  107  U.  S.  163,  27  L.  ed.  397,  2  Sup. 
Ct.  Rep.  327 ;  5  Am.  k  Eng.  Enc.  Law,  2d  ed. 
p.  929. 

If  this  respondent,  before  incorporation, 
had  received  a  gift  or  beouest,  it  would  have 
received  it  in  trust  for  the  objects  and  pur- 
poses for  which  the  society  existed,  and 
would  have  been  as  responsible  for  the  prop- 
er execution  of  that  trust  as  a  private  cor* 
poration. 

Re  Ticknor,  13  Mich.  43. 

A  bequest  to  an  unincorporated  society  for 
charitable  uses  is  good  and  enforceable,  un- 
less rendered  invalid  by  local  laws. 

Burbank  v.  Whitney,  24  Pick.  146,  35  Am. 
Dec.  312;  Washburn  v.  Sewall,  9  Met.  280; 
Bartlett  v.  Wye,  4  Met.  378;  Dexter  v.  Card- 
ner,  7  Allen,  243;  Burr  v.  Smith,  7  Vt.  241, 
29  Am.  Dec.  154;  Preachers'  Aid  Soc.  v. 
Rich,  45  Me.  552;  Jackson  v.  Phillips,  14 
Allen,  588;  Potter  v.  Chapin,  6  Paige,  649; 
Chambers  v.  Higgins,  20  Ky.  L.  Rep.  1425, 
49  S.  W.  436;  American  Tract  Soc.  v.  At- 
water,  30  Ohio  St.  77,  27  Am.  Rep.  422 ;  Re 
Ticknor,  13  Mich.  43;  2  Kent,  Com.  p.  288, 
note  A ;  5  Am.  k  Eng.  Enc.  Law,  2d  ed.  p. 
918;  Beach,  Wills,  Pony  Series,  8  128; 
Boone,  Corp.  Pony  Series,  fi  52. 

If  the  intention  of  the  testator  is  clear, 
the  court  will  not  allow  the  bequest  to  fail 
because  of  the  want  of  capacity  in  the  leg. 
atee  to  take  and  execute  the  trust,  but  will 
appoint  trustees  for  that  purpose. 

Willard,  Eq.  Jur.  8  580;  Story,  Eq.  Jur. 
8  1169;  Jones  v.  Habersham,  107  U.  S.  189, 
27  L.  ed.  406,  2  Sup.  Ct.  Rep.  336;  St.  Peter's 
Church  v.  Brown,  21  R.  I.  367,  43  Atl.  642; 
Re  Upham,  127.  Cal.  90,  59  Pac.  315. 

Admitting  that  an  unincorporated  society 
is  incapable  of  taking  a  charitable  bequest, 
courts  of  equity  have  often  given  effect  to 
such  bequests  as  executory  devises,  upon  the 
incorporation  of  the  society  subsequent  to 
the  death  of  the  testator. 

Mclntire  Poor  School  v.  Zanesville  Canal 
d  Mfg.  Co.  9  Ohio,  203 ;  Miller  v.  Chittenden, 
4  Iowa,  252 ;  Zimmerman  v.  Anders,  6  Watts 
k  S.  218,  40  Am.  Dec.  552;  Inglis  v.  Bailor's 
Snug  Harbour,  3  Pet.  99,  7  L.  ed.  617;  St. 
Peter's  Church  v.  Brown,  21  R.  I.  367,  43 
Atl.  642. 

An  unincorporated  society  can  take  a  be- 
quest, leaving  out  of  consideration  the  ele- 
ments of  a  charity. 

Re  Ticknor,  13  Mich.  43;  Boone,  Corp. 
Pony  Series,  8  52. 

Chipmam,  C,  filed  the  following  opinion : 
Henry  K.  Winchester  died  testate  Febru- 
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ary  21,  1805.  In  his  will  he  provided  as 
follows :  "I  give  to  the  Santa  Barbara  Nat- 
ural History  Society  of  Santa  Barbara,  Cali- 
fornia, the  sum  of  two  thousand  dollars." 
At  the  time  of  his  death,  and  until  June 
28,  1898,  this  society  was  an  unincorporated 
organization,  on  which  latter  date  the  mem- 
bers of  the  society  duly  incorporated  under 
the  laws  of  this  state.  The  incorporated  so- 
ciety petitioned  the  court  for  a  decree  of  par- 
tial distribution,  which  was  granted  by  the 
court,  and  from  this  decree  the  executors 
appeal  on  the  judgment  roll  alone. 

The  court  found  the  following  facts :  That 
the  petitioner  "was  organized  as  a  society  in 
the  year  1876,  and  ever  since  continued  to 
be,  up  to  the  time  of  its  incorporation  as 
hereinafter  mentioned,  a  regularly  organ- 
ized, unincorporated  society,  governed  by  a 
constitution  and  by-laws  adopted  by  the 
members  thereof,  having  regularly  elected 
officers,  and  holding  regular  meetings, 
and  having  for  its  object  to  advance  the 
study  and  promote  knowledge  of  the  various 
branches  of  natural  history  by  holding  meet, 
ings,  providing  for  lectures,  and  establish- 
ing a  museum  of  natural  history  specimens, 
and  was  known  as  and  called  the  'Santa 
Barbara  Natural  History  Society;'"  that 
"on  June  28,  1898,  the  members  of  said  so- 
ciety formed  a  corporation  under  the  laws 
of  this  state,  the  petitioner  herein,  and  said 
society  has  ever  since  continued  to  be,  and 
now  is,  a  duly-organized  corporation,  known 
as  and  called  the  'Santa  Barbara  Society  of 
Natural  History/ "  the  purposes  were  de- 
clared to  be  similar  to  those  for  which  the 
original  society  was  formed,  although  stated 
In  different  terms ;  and,  among  other  things, 
it  was  provided  that  the  society  "shall  hold 
in  possession  real  estate,  and  funds  contrib- 
uted as  annual  dues  and  by  voluntary  sub- 
scriptions." It  was  also  found  that  all  of 
the  devises  and  bequests  to  charitable  or 
benevolent  societies,  taken  collectively,  do 
not  exceed  one  third  of  the  estate;  that  dis- 
tribution to  various  legatees  has  heretofore 
been  made,  amounting  in  all  to  89.38  per 
cent  of  the  amount  to  which  said  legatees 
were  entitled,  but  no  part  of  said  legacy  of 
$2,000  has  been  paid;  that  petitioner  rented 
a  building  from  the  executors  at  the  monthly 
rental  of  $12.50,  no  part  of  which  has  been 
paid;  that  said  legacy  is  subject  to  an  in- 
heritance tax.  As  conclusions  of  law,  the 
court  found  that  the  bequest  is  a  valid  be- 
quest to  charitable  uses,  binding  upon  the 
estate  of  deceased ;  that  petitioner  was,  as  it 
existed  at  the  time  said  will  was  executed 
and  at  the  date  of  the  decease  of  the  tes- 
tator, and  has  ever  since  continued  to  be, 
and  now  is,  capable  of  taking  said  legacy; 
and  it  was  decreed  that  the  executors  pay  to 
petitioner  89.38  per  cent  of  said  legacy  of 
$2,000,  after  deducting  $325,  the  amount 
due  as  inheritance  tax  and  interest.  The 
rental  due  from  petitioner  to  said  executors 
was  decreed  to  be  $325. 

Appellants  present  two  questions:  First, 
Can  an  unincorporated  society,  other  than 
a  mutual  benefit  association,  take  a  bequest 
by  will  in  this  state  T  Second.  If  it  cannot, 
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can  it,  upon  incorporating  subsequently  to 
the  death  of  the  testator,  claim  the  legacy 
which  while  unincorporated  it  could  not 
take? 

Appellants  concede  that  the  promotion 
of  the  knowledge  of  natural  history  is  a 
charitable  object,  and  it  is  also  conceded  that 
in  the  courts  of  last  resort  in  several  states 
bequests  directly  to  unincorporated  societies 
having  charitable  objects  in  view  are  upheld, 
but  it  is  contended  that  the  better  reason  is 
with  the  decisions  in  those  states  denying 
the  power  of  such  societies  to  take  charita- 
ble bequests.  Appellants  Bay:  "We  do  not 
claim  that  unincorporated  societies  are  in- 
capable of  taking  because  of  "the  indefinite- 
ness  of  the  beneficiaries."  "This,"  as  re- 
spondent says,  "is  an  essential  element  of  a 
charity.  The  public  at  large  was  to  have 
been  benefited  by  the  promotion  of  the  knowl- 
edge of  natural  history.  But  the  trustee 
must  be  such  that  he  can  be  held  accounta- 
ble." It  is  also  conceded  that  where  no  trus- 
tee is  named  the  court  may  appoint  one. 
"But  in  this  case,"  it  is  claimed,  "the  tes- 
tator has  designated  a  trustee.  And  this 
trustee,  being  an  unincorporated  society,  can- 
not be  held  to  a  performance  of  the  trust. 
And  yet  to  take  the  bequest  from  the  trus- 
tee named,  and  to  give  the  fund  to  others, 
would  be  to  exercise  that  prerogative  power 
under  the  rule  of  ey  prte,  .  .  .  which 
is  denied  to  our  courts,"— citing  Hinckley's 
Estate,  58  Cal.  497.  I  have  given  the  posi- 
tion of  appellants  thus  fully,  as  it  narrows 
the  inquiry  very  much.  Appellants  err  in 
assuming  that  the  unincorporated  society, 
being  named  as  the  grantee,  thus  becoming 
in  a  certain  sense  the  trustee,  cannot  be  held 
to  a  performance  of  the  trust.  Mr.  Perry 
says:  "These  bodies  or  quasi  corporations 
[referring  to  churches,  societies,  conferences, 
yearly  meetings  of  Friends,  and  families  of 
Shakers,  and  other  organizations]  have  been 
considered  so  far  under  the  control  of  a  court 
of  equity  that  they  would  be  compelled  to 
execute  the  duties  of  the  trust  imposed  upon 
them,  and  could  be  dealt  with  for  a  breach." 
2  Perry,  Tr.  §  730. 

Appellants  also  err  in  assuming  that  the 
case  involves  the  necessity  of  invoking  the 
rule  of  cy  prte  to  the  full  extent' as  applied 
in  England,  in  order  to  uphold  the  bequest. 
The  legatee  at  the  testator's  death,  and  long 
prior  thereto,  was  an  existing  organization, 
composed  of  certain  known  members,  gov- 
erned by  a  constitution  and  by-laws,  and 
having  officers  chosen  to  conduct  the  busi- 
ness affairs  of  the  society  and  to  carry  out 
its  objects.  The  society  had  a  name  by 
which  it  was  known,  and  under  which  its 
purposes  were  effectuated,  and  the  bequest 
was  made  to  the  society  by  this  name.  Of 
the  intention  of  the  testator  there  can  be  no 
question.  He  intended  to  aid  the  study  of 
natural  history  through  this  particular  so- 
ciety, by  giving  to  it  the  amount  of  money 
named  in  his  will.  The  use  being  charitable, 
the  purpose  and  the  donee  certain  and  def- 
inite, equity  will  not  allow  the  trust  to  fail 
for  want  of  a  trustee  to  enforce  it,  should 
such  interposition  of  the  court  become  neces- 
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sary.  In  Re  Upham,  127  Gal.  00,  59  Pac. 
315,  the  testator  bequeathed  the  residue  of 
his  estate  "to  the  legally  qualified  and  consti- 
tuted trustees  or  managers  of  the  Good 
Templars  Orphans'  Home  of  Vallejo,  .  .  . 
in  trust  for  the  use  and  benefit  of  the  or- 
phan children  of  said  institution."  It  was 
contended  that,  because  the  home  was  unin- 
corporated, there  were  no  trustees  named  ca- 
pable of  taking.  The  court  said:  "These 
trustees  seem  to  be  appropriate  persons  to 
take  charge  of  this  charitable  fund,  and  man- 
age it  for  the  purposes  of  the  trust ;  but  even 
if  it  should  be  held  that,  in  a  strict  legal 
sense,  they  are  not  capable  of  taking,  yet 
the  charity  would  not  fail  for  that  reason. 
A  court  will  not  allow  a  charitable  trust  to 
fail  for  want  of  a  legal  trustee."  Russell 
v.  Allen,  107  U.  3.  163,  27  L.  ed.  397,  2  Sup. 
Ct.  Rep.  327,  and  Schmidt  v.  Hess,  60  Mo. 
591,  are  cited  approvingly.  In  the  first  of 
these  cases  it  was  said:  "If  the  founder 
describes  the.  general  nature  of  the  charita- 
ble trust,  he  may  leave  the  details  of  its 
administration  to  be  settled  by  trustees  un- 
der the  superintendence  of  a  court  of  chan- 
cery; and  an  omission  to  name  trustees,  or 
the  death  or  declination  of  the  trustees 
named,  will  not  defeat  the  trust,  but  the 
court  will  appoint  new  trustees  in  their 
stead."  In  the  Missouri  case  the  grantor 
deeded  certain  land  to  the  Lutheran  Church 
for  purposes  of  a  burial  ground,  and  deliv- 
ered the  deed  to  his  son-in-law.  The  trustees 
of  the  Evangelical  Lutheran  Trinity  Church 
brought  the  action  to  have  vested  in  them- 
selves, as  such  trustees,  the  title  to  the  prop- 
erty. Evidence  was  admitted  to  identify 
the  claimants  with  the  church  to  which  the 
grantor  was  attached,  and  which  it  was  his 
intention  to  aid.  It  was  said  in  the  opin- 
ion: "Although,  in  consequence  of  the  non- 
incorporation  of  the  church  for  whose  bene- 
fit the  grant  was  made,  there  was  no  one  in 
esse  at  the  time  of  making  the  donation  ca- 
pable of  being  the  recipient  of  the  trust,  yet, 
the  use  being  a  charitable  one,  a  court  of 
equity,  having  ascertained  the  intent  of  the 
grantor,  will  not  allow  the  grant  on  that  ac- 
count to  fail,  but  will  see  to  its  effectuation." 
American  Tract  Soc.  v.  Atwater,  30  Ohio 
St.  77,  27  Am.  Rep.  422,  is  an  instructive 
case.  A  bequest  in  trust  for  the  benefit  of 
the  parents  of  the  testator  was  created.  He 
directed  that  upon  the  death  of  his  parents 
the  trust  should  cease,  and  that  his  trustee 
should  distribute  certain  remaining  funds 
as  follows:  "To  apply  the  same  so  that  it 
may  be  used  for  the  interests  of  religion, 
ana  for  the  advancement  of  the  Kingdom  of 
Christ  in  the  world,  as  follows,  to  wit:  He 
shall  pay  to  the  treasurer  of  the  American 
Tract  Society  the  sum  of  one  thousand  dol- 
lars." Similar  directions  were  made  as  to 
three  other  societies.  The  court  points  out 
that  the  testator  conceived  a  scheme  for  ad- 
vancing Christ's  Kingdom  in  the  world,  and 
carried  it  out  by  directing  the  money  to  be 
paid  to  the  various  societies,  and  that  as 
soon  as  the  money  arrived  at  their  treas- 
uries the  scheme  was  accomplished  and  the 
will  fulfilled.  The  court  said:  "It  is  not 
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as  though  he  bequeathed  to  a  trustee  for  the 
purpose  of  advancing  the  Kingdom  of  Christ. 
He  bequeaths  to  these  societies,  because  they 
are  advancing  the  Kingdom,  which  is  the  pre- 
cise object  he  wants  to  accomplish.  He  first 
states  the  object  he  wishes  to  effect,  and 
then  states  how  he  proposes  to  effect  it.  He 
is  willing  to  pay  the  monev  direct  to  them. 
To  them  he  trusts  that  they  will  forward 
his  cherished  idea.  As  said,  the  societies 
themselves  are  the  direct  beneficiaries  of  the 
trust,  although,  if  they  should  attempt  to 
use  their  money  for  purposes  altogether  for- 
eign to  those  for  which  they  exist,  doubtless 
they  might  be  restrained  to  those  purposes, 
— not  by  reason  of  anything  in  the  will,  but 
because  they  should  be  restrained  to  the 
purposes  for  which  they  were  created." 
Again,  it  was  said:  "The  testator  has  cre- 
ated these  societies  an  agency  to  carry  out 
his  scheme.  He  has  given  them  power  over 
the  application  of  his  bounty,  and  the  exer- 
cise of  that  power  relieves  the  bequest  of  all 
objections  made  on  account  of  vagueness  or 
uncertainty."  Again:  "Although  the  tes- 
tator uses  the  names  of  the  treasurers,  this 
is  only  his  mode  of  designating  the  societies 
to  which  he  desires  his  money  to  90."  In 
Carter  v.  Balfour,  19  Ala.  814,  the  will  read: 
"I  give  one  thousand  dollars  to  be  paid  at 
my  wife's  death,  and  to  be  divided  in  eoual 
proportions  betwixt  the  following  benevolent 
societies,  viz.:  The  Baptist  Societies  for 
Foreign  and  Domestic  Missions  and  the 
American  and  Foreign  Bible  Societies.  And 
at  my  sister  Emily's  death,  if  the  boy  Mike, 
given  to  her  during  her  lifetime,  be  alive,  he 
shall  be  sold  to  the  best  advantage,  and  the 
proceeds  of  the  sale  equally  divided  between 
the  societies  above  named."  It  was  insisted 
that  these  bequests  must  fail  because  the  so- 
cieties were  merely  voluntary  associations, 
unincorporated  and  incapable  by  law  of  tak- 
ing bequests,  and  that  there  is  no  trustee  to 
take  for  them,  and,  further,  that  the  object 
was  too  vague.  The  opinion  proceeds:  "I 
think  these  descriptions  sufficiently  specific, 
and,  if  societies  can  be  found  which  were  or- 
ganized and  known  by  those  named  at  the 
time  of  the  testator's  death,  they  should  be 
considered  the  societies  referred  to  by  the 
will,  and  capable  of  taking  the  bequests, 
whether  incorporated  or  not.  In  making  the 
gifts  to  the  societies  by  their  names,  I  think 
it  clearly  and  necessarily  inferable  that  the 
gifts  were  intended  to  be  made  to  them  in 
their  aggregate  capacity,  and  for  the  pur- 
poses for  which  they  were  organized,  and 
that  the  testator  could  not  have  intended  the 
gifts  for  the  individual  members  of  the  so- 
cieties, or  he  would  have  made  the  bequest 
to  them  by  their  individual  natu*j  in  the  or- 
dinary way.  It  must  be  presumed  that  the 
testator  knew  for  what  object  the  societies 
were  formed  and  that  he  intended  to  have 
the  funds  applied  to  that  object."  The  opin- 
ion then  shows  that  these  bequests  would  be 
sustained  independently  of  the  statute  of 
Elizabeth,  and,  after  an  examination  of  the 
authorities,  concludes:  "But  I  think  the 
weight  of  American  authority  is  decidedly  in 
favor  of  such  bequests."    The  learned  jus- 
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tice  who  wrote  the  opinion  reviews  the  cases 
pro  and  con,  and  devotes  especial  attention 
to  the  leading  case  holding  adversely,  name- 
ly, Philadelphia  Baptist  Asso.  v.  Hart,  4 
Wheat.  1,  4  L.  ed.  409,  and  his  conclusion 
was  that  the  same  court  has  partially,  if 
not  altogether,  overruled  the  Philadelphia 
Baptist  Asso.  Case.  It  was  expressly  held  in 
the  Alabama  case  that  there  was  no  occa- 
sion for  invoking  the  doctrine  of  cy  pre*, 
and  it  was  said:  "The  bequests  should  be 
paid  only  to  the  societies  specified  in  the 
will,  or  their  authorized  agents.  If  the  so- 
cieties, or  either  of  them,  did  not  exist  at 
the  time  of  the  testator's  death,  or  cannot 
now  be  found,  organized  and  known  as  above 
stated,  then  the  bequest  to  such  society  or 
societies  should  be  considered  and  disposed 
of  as  lapsed  legacies."  We  do  not  deem  it 
necessary  to  refer  further  to  the  cases,  of 
which  there  are  many,  holding  similar  views. 
See  5  Am.  ft  Eng.  Enc.  Law,  2d  ed.  p.  918. 
We  are  satisfied  with  the  reasoning  that  has 
led  to  the  upholding  of  bequests  such  as  the 
one  before  us.  Indeed,  we  think  the  deci- 
sion may  rest  alone  on  the  conclusion  reached 
in  Re  Vpham,  127  Cal.  90,  9  Pac.  315.  The 
fact  that  in  that  case  the  bequest  was  to  the 


trustees  of  the  orphans'  home,  and  not  di- 
rectly to  the  orphans'  home,  makes  no  dif- 
ference. In  either  case  the  intention  would 
be  the  same,  and  the  capacity  to  take  would 
be  the  same. 

We  do  not  decide,  nor  is  it  necessary  to  so 
hold,  that  the  subsequent  incorporation  of 
the  society  would  add  anything  to  its  capaci. 
ty  to  take  at  the  death  of  the  testator.  The 
bequest  would  have  been  binding  on  the  es- 
tate had  there  been  no  incorporation.  But 
as  the  society  now  has  a  corporate  existence, 
and  the  present  members  are  the  same  as  the 
members  of  the  unincorporated  society,  and 
the  objects  are  the  same,  there  can  be  no  ob- 
jection to  its  receiving  the  gift.  Preachers* 
Aid  Soc.  v.  Rich,  45  Me.  552.  We  discov- 
er nothing  in  Grand  Grove,  U.  A.  0.  of  D.  v. 
Garibaldi  Grove,  No.  11,  130  Cal.  118,  62 
Pac.  486,  necessarily  in  conflict  with  the 
views  herein  expressed.  We  advise  that  the 
judgment  be  affirmed. 

We  concur:     Gray,  C;  Haynes,  C. 

Per  Curiam  t 

For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  it  affirmed. 
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Michael  KOPPLEKOM  et  al.9  Plffs  in  Err., 

v. 

COLORADO   CEMENT   PIPE   COMPANY. 
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The  owner  of  an  untncloaed  lot  adja- 
cent to  a  highway  in  a  thickly  populated 
part  of  a  city,  who  leaves  unguarded  thereon 
a  heavy  section  of  cement  pipe  of  unstable 
equilibrium,  which,  because  of  Its  large  di- 
ameter, Is  an  attractive  plaything  for  children 
to  roll  about,  and  who  knows  that  they  re- 
sort there  for  that  purpose,  la  liable  to  a  child 
who,  not  having  arrived  at  years  of  discre- 
tion and  judgment,  is  Injured  by  the  pipe  top- 
pling over  onto  him  while  he  Is  playing  with 
It. 

(May  18,  1901.) 


ERROR  to  the  District  Court  for  Arapa- 
hoe County  to  review  a  judgment  in 
favor  of  defendant  in  an  action  brought  to 
recover  damages  for  the  death  of  plaintiffs' 
child,  which  was  alleged  to  have  been  caused 
by  defendant's  negligence.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  C.  M.  Kendall,  T.  E.  Watters, 
and  Win  Wylie,  for  plaintiffs  in  error: 

The  case  clearly  comes  within  the  princi- 
ple of  the  Turntable  Cases. 

Union  P.  R.  Co.  v.  McDonald,  152  U.  S. 
270,  33  L.  ed.  438,  14  Sup.  Ct.  Rep.  619; 
Lynch  v.  Nurdin,  1  Q.  B.  29;  Sioux  City  & 
P.  R.  Co.  v.  Stout,  17  Wall.  657,  21  L.  ed. 
745. 

If  the   defendant  had  taken   the   slight 


Note. — For  cases  in  this  series  as  to  liability 
for  maintaining  upon  private  premises  danger- 
ous attractions  for  children  generally,  see  Rod- 
gers  v.  Lees  (Pa.)  12  L.  R.  A.  216;  Barney  v. 
Hannibal  ft  St.  J.  R.  Co.  (Mo.)  26  L.  R.  A.  847 ; 
Penso  v.  McCormlck  (Ind.)  9  L.  R.  A.  313 ;  Mis- 
souri, K.  ft  T.  R.  Co.  v.  Edwards  (Tex.)  32  L.  R. 
A.  825 ;  Holbrook  ▼.  A  id  rich  (Mass.)  36  L.  R.  A. 
493 ;  Biggs  v.  Consolidated  Barb-Wire  Co. 
(Kan.)  44  L.  R.  A.  655 ;  OLeary  v.  Brooks  Ele- 
vator Co.  (N.  D.)  41  L.  R.  A.  677;  Siddkll  v. 
Jansen  (111.)  39  L.  R.  A.  112. 

As  to  liability  of  railroad  company  for  inju- 
ries to  children  by  turntables,  see  notes  to  Ft. 
Worth  &  D.  City  R.  Co.  v.  Robertson  (Tex.)  14 
L.  R.  A.  781 :  Walsh  v.  Fltchburg  R.  Co.  (N.  Y.) 
27  L.  R.  A.  724 ;  and  Delaware,  L.  ft  W.  R.  Co. 
V.  Reich  (N.  J.  L.)  41  L.  R.  A.  831. 

As  to  leaving  car  where  children  may  be  In- 
jured by  it,  see  Robinson  v.  Oregon  Short  Line 
&  U.  N.  R.  Co.  (Utah)  13  L.  R.  A.  765 ;  Roddy 
v.  Missouri  P.  It.  Co.   (Mo.)  12  L.  R.  A.  746; 

54  L.  R.  A. 


Gay  v.  Essex  Electric  Street  R.  Co.  (Mass.)  21 
L.  R.  A.  448 :  Kaumeler  v.  City  Electric  R.  Co. 
(Mich.)  40  L.  R.  A.  385;  and  George  v.  Los 
Angeles  R.  Co.  (Cal.)  46  L.  R.  A.  829. 

As  to  Injuries  to  child  by  cross  ties  in  street, 
see  Kramer  v.  Southern  R.  Co.  (N.  C.)  52  L.  R. 
a.  uD"i 

As  to  dangerous  ponds  or  excavations  causing 
death  of  child,  see,  upholding  liability,  Pekln  v. 
MeMahon  (111.)  27  L.  R.  A.  206 ;  denying  lia- 
bility, Moran  v.  Pullman  Palace  Car  Co.  (Mo.> 
33  L.  R.  A.  755 ;  Dobbins  v.  Missouri,  K.  ft  T.  R. 
Co.  (Tex.)  38  L.  R.  A.  573;  Omaha  v.  Bowman 
(Neb.)  40  L.  R.  A.  531:  Stendal  v.  Boyd 
(Minn.)  42  L.  R.  A.  288;  Rltz  v.  Wheeling  (W. 
Va.)  43  L.  R.  A.  148;  Cooper  v.  Overton  (Tenn.) 
•15  L.  R.  A.  591 ;  Arnold  v.  St.  Louis  (Mo.)  48 
L.  R.  A.  291 ;  and  Helmann  v.  Klnnare  (111.)  52 
L.  R.  A.  652. 

As  to  Injury  to  child  from  dangerous  machin- 
ery left  In  alley  near  private  premises,  see  Os- 
age City  v.  Lark  ins  (Kan.)  2  L.  R.  A.  56. 
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trouble  of  laying  this  cement  pipe  on  its 
end,  instead  of  on  its  side,  no  amount  of  ef- 
fort on  the  part  of  these  children  could 
have  budged  it  an  inch;  but,  laid  as  it  was, 
on  its  side,  in  a  place  where  children  play,  it 
was  a  temptation  that  few  children  would 
resist,  to  roll  it  along  on  the  ground. 

Powers  v.  Barlow,  53  Mich.  507,  51  Am. 
Rep.  154,  19  N.  W.  257*  Brink  ley  Car  Co. 
v.  Cooper,  60  Ark.  545.  31  S.  W.  154;  Biggs 
v.  Consolidated  Barb  Wire  Co.  60  Kan.  217, 
44  L.  R.  A.  655,  56  Pac.  4;  Schmidt  v.  Cook, 
4  Misc.  85,  23  N.  Y.  Supp.  799. 

No  appearance  for  defendant  in  error. 

'Wilson,  P.  J.,  delivered  the  opinion  of 
the  court: 

This  suit  was  brought  to  recover  damages 
on  account  of  the  death  of  a  minor  child  of 
the  plaintiffs,  alleged  to  have  been  caused 
through  the  negligence  of  the  defendant 
•company.  A  demurrer  was  interposed  to 
the  complaint  on  the  ground  that  it  failed 
to  state  facts  sufficient  to  constitute  a  cause 
of  action;  and,  this  being  sustained,  the 
plaintiffs  stood  upon  their  complaint,  and 
brought  the  case  here  for  review.  The  com- 
plaint substantially  alleges  that  the  defend- 
ant, in  the  prosecution  of  its  business  as  a 
manufacturer  of  cement  pipe,  was  possessed 
of  certain  lots  or  parcels  of  land  in  a  thick- 
ly-populated portion  of  the  city  of  Denver, 
and  upon  a  portion  thereof  had  stored  a 
large  quantity  of  cement  piping;  that  said 
parcel  of  land  adjoined  the  public  streets, 
and  there  was  no  fence  or  guard  dividing 
the  same  therefrom,  and  that  the  same,  and 
the  piping  stored  thereon,  was  in  constant 
view  from  the  street;  that  among  the  pieces 
of  piping  so  exposed,  and  near  to  the  public 
highway,  was  one  of  the  diameter  of  4$  feet, 
only  2  feet  in  length,  and  of  the  weight  of 
from  500  to  700  pounds;  that  said  piece 
was  at  the  time  of  the  accident,  and  for  a 
long  time  previous  thereto  had  been,  lying 
on  its  side  in  such  manner  that  it  could  be 
rolled  easily  over  the  surface  of  the  ground, 
and  that  by  reason  of  its  great  diameter, 
excessive  weight,  and  short  length,  was, 
when  so  lying,  topheavy,  and  easily  turned 
from  its  side  to  its  end,  and  that  the  piping 
so  exposed  was  a  temptation  to  children 
who  had  not  arrived  at  years  of  discretion 
and  judgment  to  play  therewith,  and  that 
children  did  frequently  play  with  it,  and 
that  it  was,  by  reason  of  the  facts  stated,  a 
dangerous  instrument,  all  of  which  the  de- 
fendant well  knew;  that  upon  the  date  of 
the  accident  in  question,  while  the  child  of 
plaintiffs,  in  comoany  with  eight  or  ten  oth- 
ers, all  residing  in  the  immediate  neighbor- 
hood, and  all  too  young  to  realize  the  danger 
that  they  incurred,  was  playing  with  this 
short  and  heavy  piece  of  piping,  the  son  of 
plaintiffs  being  inside  of  the  piping  and  be- 
ing rolled  over  the  surface  by  the  other  chil- 
dren, the  piping  suddenly  fell  from  its  side 
to  its  end,  catching  his  body  underneath, 
and  inflicting  injuries  which  caused  almost 
immediate  death. 

The  defendant  making  no  appearance,  we 
have  not  been  favored  by  its  counsel  with 
54  I*  R.  A. 


their  views  as  to  the  particular  defects  in 
the  complaint  which,  in  their  opinion,  ren- 
der it  insufficient.  Whether  they  claim  it 
to  have  appeared  upon  the  face  of  the  com- 
plaint that  the  plaintiffs  did  not  have  a 
cause  of  action,  or  that  it  failed  to  state 
some  matter  necessary  to  have  been  stated 
in  order  to  have  constituted  a  cause  of  ac- 
tion, we  are  not  advised.  We  have  made  as 
thorough  an  examination  of  the  complaint 
as  we  could  without  the  critical  assistance 
of  counsel,  and,  in  our  opinion,  it  does  state 
a  cause  of  action,  and  was  not  subject  to  de- 
murrer on  the  general  ground  of  its  insuffi- 
ciency. That  the  plaintiffs  would  have  a 
right  to  recover  if  the  allegations  of  the 
complaint  be  accepted  as  true,  or  should  be 
sustained  upon  trial,  is,  we  think,  without 
question.  The  case  comes  clearly  within 
the  principles  laid  down  by  the  United 
States  Supreme  Court  in  the  Turntable 
Case,  which  has  been  universally  accepted 
as  authority.  Sioux  City  <£  P.  R.  Co.  v. 
Stout,  17  Wall.  657,  21  L.  ed.  745.  A  few 
of  the  well-considered  and  leading  case* 
which  have  affirmed  and  followed  the  doc- 
trine there  announced  are  Union  P.  R.  Co.  v. 
McDonald,  152  U.  S.  262,  38  L.  ed.  434,  14 
Sup.  Ct.  Rep.  619;  Powers  v.  Barlow,  53 
Mich.  507,  51  Am.  Rep.  154,  19  N.  W.  257; 
Brinkley  Car  Co.  v.  Cooper,  60  Ark.  545,  31 
S.  W.  154;  Biggs  v.  Consolidated  Barb-Wire 
Co.  60  Kan.  217,  44  L.  R.  A.  055,  56  Pac.  4; 
Schmidt  v.  Cook,  4  Misc.  85,  23  N.  Y.  Supp. 
799;  Keffe  v.  Milwaukee  d  St.  P.  R.  Co.  21 
Minn.  207,  18  Am.  Rep.  393;  Cooley,  Torts, 
chap.  10,  p.  303.  The  complaint  alleges  the 
danger  in  leaving  the  piping  exposed  as  it 
was,  and  in  fact  it  may  be  said,  as  was  said 
in  the  Turntable  Case,  the  fact  of  the  fatal 
injuries  being  received  therefrom  by  the  son 
of  the  plaintiffs  in  this  case  shows  the  dan- 
ger. It  also  alleges  that  this  unprotected 
exposure  was  a  temptation  to  children  of 
immature  years  to  play  with  the  piping, 
and  that  defendant  knew  this  to  be  the  case, 
and  knew  that  the  young  children  of  the 
neighborhood  were  in  the  habit  of  playing 
with  it.  By  these  averments  the  complaint 
charged  negligence  upon  the  part  of  the  de- 
fendant sufficient,  if  true,  to  support  a  re- 
covery by  plaintiffs  in  accordance  with  the 
rule  announced  by  Circuit  Judge  Dillon  in 
the  Stout  Case  in  his  charge  to  the  jury, 
which  was  expressly  approved  by  the  su- 
preme court  on  appeal.  He  said:  "But  if 
the  defendants  did  know  or  had  good  reason 
to  believe,  under  the  circumstances  of  the 
case,  that  the  children  of  the  place  would  re- 
sort to  the  turntable  to  play,  and  that  if 
they  did  they  would  or  might  be  injured, 
then,  if  they  took  no  means  to  keep  the 
children  away,  and  no  means  to.  prevent 
accidents,  they  would  be  guilty  of  negli- 
gence, and  would  be  answerable  for  damages 
caused  to  children  by  such  negligence." 
[2  Dill.  294,  Fed.  Cas.  No.  13.504.]  If  it  be 
said  that  the  complaint  itself  shows  that 
the  piping  was  upon  private  premises,  that 
the  children  were  trespassers,  and  that  they 
were  not  upon  the  land  by  invitation  or  con- 
sent of  defendant,  it  may  be  answered,  as  it 
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was  by  Chief  Justice  Cooley  in  Power*  ▼. 
Harlow,  53  Mich.  507,  51  Am.  Rep.  154,  19 
N.  W.  257,  and  approved  by  all  of  the  au- 
thorities that  we  have  cited;  "Children, 
wherever  they  go,  must  be  expected  to  act 
upon  childish  instincts  and  impulses;  and 
others  who  are  chargeable  with  a  duty  of 
care  and  caution  towards  them  must  calcu- 
late upon  this,  and  take  precautions  accord- 
ingly. If  they  leave  exposed  to  the  observa- 
tion of  children  anything  which  would  be 
tempting  to  them,  and  which  they,  in  their 
immature  judgment,  might  naturally  sup- 
pose they  were  at  liberty  to  handle  or  play 
with,  they  should  expect  that  liberty  to  be 
taken."  Or  as  was  tersely  and  pithily  ex- 
pressed in  the  Minnesota  case  [Keffe  v.  Mil- 
xcaukee  d  St.  P.  R.  Co.  21  Minn.  207,  18 
Am.  Rep.  393] :  "What  an  express  invita- 
tion would  be  to  an  adult,  the  temptation 
of  an  attractive  plaything  is  to  a  child  of 
tender  years."  Or,  as  was  forcibly  said  by 
the  Kansas  supreme  court  in  Price  v.  Atchi- 
son Water  Co.  58  Kan.  551,  50  Pac.  450: 
"To  maintain  upon  one's  property  entice- 
ments to  the  ignorant  or  unwary  is  tant- 
amount to  an  invitation  to  visit  and  to  in- 
spect and  enjoy;  and  in  such  cases  the  obli- 
gation to  endeavor  to  protect  from  the  dan- 
cers of  the  seductive  instrument  or  place 
follows  as  justly  as  though  the  invitation 
had  been  express."  If  an  owner  sees  fit  to 
keep  on  his  premises  something  that  is  an 
attraction  and  allurement  to  the  natural  in- 
stincts of  childhood,  the  law,  it  is  well  set- 
tled, imposes  upon  him  the  corresponding 
duty  to  take  reasonable  precautions  to  pre- 
vent the  intrusion  of  children,  or  to  protect 
from  personal  injury  such  as  may  be  at- 
tracted thereby.  The  case  of  Schmidt  v. 
Cook,  4  Misc.  85,  23  N.  Y.  Supp.  799,  was 
very  similar  to  this.  In  that  the  child  was 
injured  by  the  falling  of  a  flagstone,  which 
was  leaning  against  a  fence,  and  with  and 
about  which  she  was  playing.  It  was  con- 
tended that  the  complaint  should  have  been 
dismissed  on  account  of  the  contributory 
negligence  of  the  child,  because  it  was  her 
own  act  that  caused  the  rock  to  fall.  The 
court  held  that  the  contention  was  contrary 


to  the  principle  announced  in  the  Turntable 
Case.  Contributory  negligence  sufficient  to 
defeat  a  recovery  does  not  appear  from  the 
facts  stated  in  the  complaint.  It  might,  it 
is  true,  be  made  to  appear  by  the  evidence 
at  the  trial,  it  being  shown  that  the  child 
was  possessed  of  sufficient  judgment  and  dis- 
cretion to  have  realized  the  danger  of  play- 
ing with  the  piping  »in  the  manner  in  which 
it  did;  but  that  question  is  not  presented 
here.  In  applying  the  rule  that  he  who- 
seeks  to  recover  damages  for  a  personal  in- 
jury suffered  from  the  negligence  of  another 
must  not  himself  be  guilty  of  negligence 
that  substantially  contributed  to  the  result, 
the  law  discriminates  between  children  and 
adults,  the  feeble  and  the  strong,  and  only 
requires  of  each  the  exercise  of  that  degree 
of  care  to  be  reasonably  expected  in  view  of 
his  age  and  condition.  Reynolds  v.  New 
York  C.  d  H.  R.  R.  Co.  58  N.  Y.  248;  Union 
P.  R.  Co.  v.  McDonald,  152  U.  S.  262,  38  L. 
ed.  434,  14  Sup.  Ct.  Rep.  619.  It  is  not  the 
contributory  act,  merely,  but  the  contribu- 
tory negligence,  of  a  plaintiff  that  will  pre- 
vent his  recovery ;  and  the  care  and  caution 
required  of  a  child  being  according  to  its- 
maturity  and  capacity  only,  this  must  be 
dependent  upon  and  be  determined  by 
the  circumstances  of  each  particular  case. 
Schmidt  v.  Cook,  4  Misc.  85,  23  N.  Y.  Supp. 
799;  Siouw  City  d  P.  R.  Co.  v.  Stout,  17 
Wall.  657,  21  L.  ed.  745.  Another  leading 
case  cited  approvingly  by  the  United  States 
Supreme  Court  upon  the  question  as  to  lia- 
bility for  injuries  suffered  by  a  child,  even 
when  it  was  a  trespasser,  is  Lynch  v.  Nur- 
din,  1  Q.  B.  29. 

We  think  that  we  have  said  all  that  is  nec- 
essary to  express  our  views  plainly  and  in 
such  a  manner  that  they  may  be  easily  un- 
derstood, upon  the  only  question  presented. 
The  principles  upon  which  we  base  them 
have  been  most  elaborately  discussed  in  the 
authorities  which  we  have  cited.  For  the 
reasons  given,  the  judgment  will  be  reversed, 
and  the  cause  remanded,  with  leave  to  the 
defendant  to  further  plead,  as  it  may  be  ad- 
vised. 

Reversed. 


DELAWARE  SUPREME  COURT. 


Jacob  A.  DANIELS,  Plff.  in  Err., 

v. 

STATE  of  Delaware. 
(2  Penn.  586.) 

•1.  It  Is  not  error  for  Ate  court  to  re- 
fane  to  Instruct  the  Jury  under  a  request 
whlcb  assumes  the  existence  of  a  fact  to  be  es- 
tablished by  evidence. 

2.  The  rnle  stare  decisis  has  for  Its  object 
the  salutary  effect  of  uniformity,  certainty, 
and  stability  In  the  law. 

•Head notes  by  Boyce,  J. 


3.  The  decisions  of  the  court  of  oyer 
and  terminer  and  the  court  of  general  ses- 
sions were  not  reviewable  by  the  supreme 
court  prior  to  the  adoption  of  the  Constitu- 
tion of  1607,  and  they  will  not  be  departed 
from  by  the  supreme  court  unless  It  be  satis- 
fled  that  they  are  clearly  erroneous. 

4.  The  doctrine  of  stare  decisis  applies 
with  peculiar  force  to  decisions  respect- 
ing; real  property,  vested  rights,  and  those 
matters  of  general  commercial  Importance 
which  tend  to  influence  future  business  trans- 
actions ;  but  questions  where  the  decisions  do 
not  constitute  a  business  rule — as  where  per- 
sonal liberty  Is  Involved — will  be  met  by  con- 


Notd. — For  evidence  and  Instructions  as  to 
character  of  accused,  see  State  v.  Hull  (U.  I.) 
220  L.  R.  A.  609,  and  note,  especially  cases  as  to 
weight  and  effect  of  such  evidence  on  page  618 ; 
64  L.  R.  A. 


See  also  Carr  v.  State  (Ind.)  20  L.  R.  A.  863 ; 
State  v.  Barr  (Wash.)  20  L.  R.  A.  154  ;  Cooper 
v.  Phlpps  (Or.)  22  L.  R.  A.  886;  and  Jackson 
v.  Jackson  (Md.)  84  L.  R.  A.  773. 
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■Mention*  which  favor  certainty  and  stabll- 
.     Ity  In  the  law. 
a,    T1»«  question  respecting;  the  proper 

relation  of  character  evidence  to  the 

other  evidence  in  the  case  does  not  Involve 
any  of  those  essentially  Important  rights  and 
Interests  favored  by  the  doctrine  of  prece- 
dent*. 

6.  While  character  evidence  is  not  a 
defense,  it  is  a  circumstance  In  the  ante- 
cedent conduct  and  habits  of  the  accused,  its 
purpose  being  to  strengthen  the  legal  pre- 
sumption of  innocence. 

f.  Character  evidence  is  to  be  weighed 
and  estimated  by  the  jury  according  to  the 
weight  of  the  testimony  by  which  It  Is  sup- 
ported. In  connection  with  that  to  which  it  is 
opposed. 

(January  16,  1901.)  * 

ERROR  to  the  Court  of  General  Sessions 
for  Newcastle  County  to  review  a  judg- 
ment convicting  defendant  of  lewdly  and 
lasciviously  playing  with  an  infant  child. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  'William  8.  Hilles  and  Josiah 
Marvel,  for  plaintiff  in  error: 

Evidence  of  the  prisoner's  good  character 
is  always  admissible.  In  doubtful  cases, — 
as,  where  there  is  a  conflict  of  testimony 
on  material  and  essential  points,  or  where 
the  evidence  for  or  against  the  accused  is 
pretty  nearly  balanced, — former  good  char- 
acter, if  proved,  is  entitled  to  due  weight, 
and  should  incline  the  scales  in  favor  of 
the  prisoner. 

State    v.     Manluff,   Houst.    Crim.    Rep. 

(Del.)  208. 

It  has  been  held  that  proof  of  good  char- 
acter is  available  only  in  doubtful  cases,  for 
the  purpose  of  showing  that  the  accused 
had  not  a  wicked  or  evil  intent  at  the  time 
the  act  complained  of  was  committed;  that 
the  reputation  for  good  character,  however 
excellent  and  irreproachable,  should  not  be 
allowed  to  weigh  against  positive,  direct, 
and  uncontradicted  evidence. 

State  v.  Vines,  Houst.  Crim.  Rep.  (Del.) 
424;  State  v.  Smith,  9  Houst.  (Del.)  588, 
33  Atl.  441;  State  v.  Davis,  2  Penn.  (Del.) 
139,  45  Atl.  394. 

Such  doctrine  is  not  a  correct  statement 
of  the  law. 

Sir  William  Russell  discusses  the  matter 
as  follows:  It  has  been  usual  to  treat  the 
good  character  of  the  party  accused  as  evi- 
dence to  be  taken  into  consideration  in 
doubtful  cases  only.  It  is,  however,  sub- 
mitted, with  deference,  that  the  character 
of  the  party  accused,  satisfactorily  estab- 
lished by  competent  witnesses,  is  an  ingredi- 
ent which  ought  always  to  be  submitted  to 
the  consideration  of  the  jury,  together  with 
the  other  facts   and  circumstances  of  the 

case. 

2  Russell,  Crimes,  785 ;  Rex  v.  Stannard, 
7  Car.  &  P.  673;  1  Wharton,  Crim.  Law,  §§ 
643,  644. 

Whatever  may  have  been  said  in  some  of 
the  earlier  cases  to  the  effect  that  evidence 
of  the  good  character  of  the  defendant  is  not 
to  be  considered  unless  the  other  evidence 
M  Lt.  R.  A. 


leaves  the  commission  in  doubt,  the  decided 
weight  of  authority  now  is  that  good  char- 
acter, when  considered  in  connection  with 
the  other  evidence  in  the  case,  may  generate 
a  reasonable  doubt.  The  circumstances 
may  be  such  that  an  established  reputation 
for  good  character,  if  it  is  relevant  to  the 
issue,  would  alone  create  a  reasonable 
doubt,  although  without  it  the  other  evi- 
dence would  be  convincing. 

Edgington  v.   United  States,    164   U.   S. 
361,  41  L.  ed.  467,   17   Sup.  Ct.  Rep.  72; 
United  States  v.  Kenney,  90  Fed.  257;  FeU» 
v.  State,  18  Ala.  720;  Maclin  v.  State,  44 
Ark.  115;  People  v.  Ashe,  44  Cal.  292;  Bacon 
v.  State,  22  Fla.  51;  Epps  v.  State,  19  Ga. 
102;  Jupitz  v.  People,  34  111.  516;  Wagner 
v.  State,  107  Ind.  71,  57  Am.  Rep.  79,  7  N. 
E.  896 :  State  v.  Northrup,  48  Iowa,  583,  30 
Am.  Rep.  408;  Com.  v.  Leonard,  140  Mass. 
473,  54  Am.  Rep.  485,  4   N.   E.    96;  People 
v.  Garbutt,  17  Mich.  9,  97  Am.  Dec.   162; 
State  v.  Saver,  38  Minn.  438,  38  N.  W.  355 ; 
Coleman  v.  State,  59  Miss.  484;   State  v. 
O'Connor,  65  Mo.   374,   27  Am.   Rep.  291; 
Remsen  v.  People,    43    N.    Y.    6;   State  v. 
Henry,  50  N.  C.   (5  Jones,  L.)  65;  Stewart 
v.  State,  22  Ohio  St.  477;  Hanney  v.  Com. 
116  Pa.  322,  9  Atl.  339;  State  v.  Edwards, 
13  S.  C.  30;  Linoecum  v.  State,  29  Tex.  App. 
328,   15  S.   W.  818;   People  v.  Hancock,  7 
Utah,  170,  25  Pac.  1093;  State  v.  Daley,  53 
Vt.  442,  38  Am.  Rep.  694;  Klehn  v.  Terri- 
tory, 1  Wash.  584,  21  Pac.  31. 

Where  good  character  is  a  fact  in  a  case, 
it  should  be  weighed  in  connection  with 
the  other  evidence,  and  it  may  alone  suffice 
to  create  a  reasonable  doubt  in  the  minds  of 
the  jury. 

Gille'tt,  Indirect  &  Collateral  Ev.  §  298; 
3  Greenl.  Ev.  5  25;  Rice,  Ev.  §9  371-375. 

An  honest  man  may,  through  malice  or 
otherwise,  be  charged  with  crime,  and  his 
life  or  liberty  be  endangered  by  fallacious 
circumstances  or  perjury,  and  he  may  be 
able  to  produce  no  evidence  to  prove  his  in- 
nocence except  his  own  oath.  If,  in  such 
case,  a  blameless  life  and  unstained  charac- 
ter are  of  no  avail, — are  a  mere  make- 
weight in  a  doubtful  case, — his  condition  is 
a  sad  one.  But,  fortunately  for  the  upright 
man  so  situated,  we  have  got  beyond  all 
doubt  upon  this  subject,  and  have  firmly  es- 
tablished the  doctrine  that  evidence  of  good 
character  is  to  be  regarded  as  a  substantive 
fact,  like  any  other  fact  tending  to  estab- 
lish the  defendant's  innocence,  and  ought  to 
be  so  regarded  both  by  court  and  jury. 

Hanney  v.  Com.  116  Pa.  322,  9  Atl.  339. 

Messrs.  Robert  C.  White,  Attorney 
General,  and  Peter  L.  Cooper,  Jr.,  Dep- 
uty Attorney  General,  for  defendant  in  er- 


ror. 


Boyce,  J.,  delivered  the  opinion  of  the 

court : 

Jacob  A.  Daniels,  the  plaintiff  in  error, 
was  tried  and  convicted  in  the  court  below 
upon  the  charge  of  unlawfully  and  lewdly 
and  lasciviously  playing  with  Viola  Yeat- 
man,  a  female  child  under  the  age  of  six- 
teen years.    There  are  seven  assignments  of 
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error.  The  second,  third,  and  fifth  are  di- 
rected to  the  refusal  of  the  court  to  charge 
the  jury  as  requested  by  the  second  and  third 
prayers,  and  to  the  instruction  by  the  court 
to  the  jury  instead,  respectively;  and  they 
were  considered  together  in  the  argument. 
They  present  the  main  subject  of  contro- 
versy in  this  case.  This  being  so,  it  renders 
a  discussion  of  the  remaining  errors  as- 
signed unnecessary,  although  we  may  say 
that,  upon  a  careful  consideration  of  each 
of  them  in  connection  with  the  evidence  pro- 
duced and  the  law  applicable  to  the  case, 
they  should  not  be  sustained. 

The  third  error  assigned  is  directed  to  the 
third  prayer  requested,  which  was  properly 
refused  by  the  court  in*  that  It  assumed  a 
fact. — i.  e.,  "the  defendant  being  a  man  of 
good  character," — which,  under  the  evidence 
in  this  case,  was  a  question  exclusively  for 
the  determination  of  the  jury.  It  remains, 
therefore,  to  consider:  (1)  The  refusal  by 
the  court  to  instruct  the  jury,  as  requested 
by  the  second  prayer,  to  wit:  "The  jury 
should  take  into  consideration  the  evidence 
of  the  witnesses  as  to  the  good  character  of 
the  defendant  as  of  any  other  substantive 
fact  tending  to  establish  the  defendant's  in- 
nocence or  guilt,  and  if,  after  considering  it 
in  connection  with  all  the  other  evidence  in 
the  case,  they  have  a  reasonable  doubt  of 
this  guilt  they  should  return  a  verdict  of 
not  guilty."  (2)  The  instruction  which 
was  given  by  the  court  to  the  jury  instead, 
to  wit:  "We  have  also  been  asked  to 
charge  you  as  to  the  matter  of  good  reputa- 
tion. We  will  say  that,  when  good  charac- 
ter is  proved,  and  the  evidence  is  doubtful, 
— hanging  in  the  scales,  as  it  were. — so  that 
you  do  not  know  which  way  to  decide  it,  in 
such  a  case*  good  reputation,  when  proved, 
should  inure  to  the  acquittal  of  the  defend- 
ant. Rut  when  the  testimony  is  positive 
and  distinct,  and  the  offense  is  clearly  and 
satisfactorily  proved,  good  reputation  is  of 
little  value.  Good  men  sometimes  fall,  and 
men  who  have  l>orne  a  good  reputation,  and 
have  never  before,  perhaps,  done  a  bad  act, 
even  these  sometimes,  in  the  erratic  working 
of  human  nature,  commit  crimes;  so  that 
we  say  that  evidence  of  good  reputation  is 
only  available  in  cases  of  doubt.  Even 
then  it  must  be  proved  to  your  satisfaction." 
It  is  the  correctness  of  this  instruction  as 
a  rule  of  law  that  is  disputed.  We  will 
first  review  the  reported  cases  in  this  state 
bearing  upon  the  subject.  And  it  may  be 
said  that  there  has  not  been  an  unvarying, 
uniform  rule  with  regard  to  the  weight  and 
value  of  character  evidence  in  the  jourts  of 
this  state.  The  doctrine  that  "proof  of 
good  character  is  available  only  in  doubtful 
cases."  and  that  "the  reputation  for  good 
character,  however  excellent  and  irreproach- 
able, should  not  be  allowed  to  weigh  against 
positive,  direct,  and  uncontradicted  evi- 
dence,"— following  the  evident  intent  and 
meaning  of  the  instruction  given  to  the  jury 
in  the  case  of  State  v.  Manluff,  Houst.  Crim. 
Rep.  (Del.)  208,  217, — was  for  the  first  time 
unequivocally  and  unmistakably  laid  down 
in  the  case  of  State  v.  Vines,  Houst.  Grim. 
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Rep.  (Del.)  424,  431.  Tue  case  of  State  v. 
Williamson,  Houst.  Grim.  Rep.  (Del.)  155, 
164,  seems  to  be  the  first  reported  case  in 
this  state  in  which  the  jury  were  instructed 
by  the  court  upon  the  subject  of  character 
evidence.  And  the  instruction  given  is  not 
so  clear  In  its  meaning  and  effect  as  the  in- 
structions upon  the  same  question  contained 
in  the  two  cases  which  have  just  been  cited. 
The  language  of  the  court  is  as  follows: 
"If.  however,  the  jury  should  not  be  satis- 
fied from  the  evidence  beyond  a  reasonable 
doubt  that  such  was  the  case,  they  should 
acquit  the  prisoner,  for  he  would  be  entitled 
to  the  benefit  of  any  reasonable  doubt  they 
might  have  that  such  were  the  facts  of  the 
case;  and,  should  they  entertain  such  doubt 
the  proof  of  his  food  character  should  de- 
termine that  doubt,  and  the  question  of  his 
guilt  or  innocence  of  the  crime  charged 
against  him,  in  his  favor."  The  language 
employed  in  the  charge  would  seem  to  indi- 
cate that  the  evidence  of  good  character  was 
submitted  to  the  jury  together  with  the  oth- 
er evidence,  without  any  qualification  or 
disnaragement,  and  that  the  jury  were  left 
untrammeled  to  determine  upon  the  whole 
evidence  in  the  case  whether  or  not  they 
entertained  "a  reasonable  doubt."  It  is 
true  that  tney  were  told  that,  "should  they 
entertain  such  a  doubt,  the  proof  of  his 
good  character  should  determine  that 
doubt."  Without  criticising  the  instruction 
or  commenting  upon  its  uselessness,  be- 
cause of  the  familiar  rule  in  criminal  law 
that  "a  reasonable  doubt"  inures  to  the  ac- 
quittal of  the  accused,  it  will  be  observed 
that  the  instruction  as  given  did  not  re- 
strict the  evidence  of  good  character  and  its 
availability  to  "doubtful  cases."  In  an  ear- 
lier case  than  any  which  we  have  as  yet 
cited, — being  the  case  of  State  v.  H  or  skin, 
Houst.  Crim.  Rep.  (Del.)  116,— it  is  said 
in  the  statement  of  the  case  that  "the  char- 
acter of  the  prisoner  as  a  peaceable  and 
quiet  man  was  proved  by  several  witnesses 
called  in  reply."  The  court  did  not  allude 
to  this  evidence  in  the  charge,  the  conclud- 
ing part  of  which  is  as  follows:  "The  evi- 
dence, however,  was  before  them,  and  it  was 
for  them  alone  to  decide  what  were  the  facts 
and  circumstances  proved  In  the  case. 
.  .  .  They  should  give  the  prisoner, 
however,  the  benefit  of  any  reasonable 
doubt  they  might  have  in  the  case."  The 
evidence  of  good  character,  therefore,  seems 
to  have  been  submitted  to  the  jury,  in  con- 
nection with  the  other  evidence,  as  any  oth- 
er fact  or  circumstance  in  the  case.  In  the 
case  of  State  v.  Horner,  1  Marv.  (Del.)  504, 
516,  26  Atl.  73,  41  Atl.  139,  decided  in  1893, 
the  court  departed  from  the  general  lan- 
guage used  in  the  first  two  cases  cited  above, 
and  also  that  used  in  the  subsequent  cases 
which  were  followed  substantially  by  the 
court  below,  to  express  the  rule  with  regard 
to  character  evidence.  The  court  said: 
"If,  from  the  testimony  as  presented  by  the 
other  witnesses,  you  are  in  doubt  as  to  the 
guilt  of  the  accused,  then  you  may  take  into 
consideration  the  evidence  of  the  witnesses 
as  to  their  good  character;"  thus  excluding 


1901. 


Daniels  y.  State. 


289  ' 


from  the  consideration  of  the  jury  the  evi- 
dence of  euch  character  until  they  should 
first  determine  whether  they  had  a  doubt 
as  to  the  guilt  of  the  accused  upon  the  oth- 
er evidence,  which  is  the  effect  of  the  in- 
struction given  by  the  court  below  upon  the 
evidence  of  good  character  in  the  present 
case.  But  the  court  added:  "And  you  may 
consider  whether  it  is  more  likely,  under 
all  the  circumstances  of  this  case,  that  Jer- 
ry Sullivan  should  be  testifying  to  untruths, 
than  that  the  defendants,  being  men  of 
good  character,  should  be  guilty  of  the  of- 
fense with  which  they  are  charged;"  thus 
manifestly  leaving  the  jury  under  this 
branch  of  the  instruction  to  consider  the 
evidence  of  good  character  in  connection 
with  the  testimony  of  the  principal  witness, 
without  that  discrimination  contained  eith- 
er in  the  first  part  thereof  or  in  the  instruc- 
tion given  by  the  court  below  in  the  present 
case.  And  the  jury  were  left  to  consider 
the  evidence  of  good  character  as  a  circum- 
stance in  the  case  in  connection  with  the 
testimony  of  the  principal  witness,  and  to 
determine  whether  it  was  more  likely  that 
the  latter  had  testified  falsely  than  that  the 
defendants,  if  the  jury  should  find  that  the 
evidence  sustained  their  good  character, 
should  be  guilty  of  the  offense  charged.  It 
therefore  appears  from  a  close  examination 
of  the  reported  decisions  in  this  state  that 
the  rulings  of  the  court  respecting  charac- 
ter evidence  have  not  been  altogether  uni- 
form. Tet  it  is,  nevertheless,  true  that  the 
charge  of  the  court  below  has  the  authority 
of  precedent.  State  v.  Manluff,  Houst. 
Crini.  Rep.  (Del.)  208,  217;  State  v.  Smith, 
ft  Houst.  (Del.)  588,  597,  33  Atl.  441;  State 
v.  Brown,  2  Marv.  (Del.)  401,  36  Atl.  458; 
8tate  v.  Davis,  2  Penn.  (Del.)  139,  142,  45 
Atl.  394.  And  because  of  these  former  de- 
cisions in  support  of  the  instruction  which 
was  given  in  this  case,  the  deputy  attorney 
general,  representing  the  state,  invoked  the 
doctrine  of  stare  decisis  against  a  reversal 
of  the  case  at  bar. 

Before  the  adoption  of  the  Constitution 
in  1897,  vesting  this  court  with  the  juris- 
diction to  issue  writs  of  error  to  the  court 
of  oyer  and  terminer  and  to  the  court  of 
general  sessions,  and  to  determine  all  mat- 
ters in  error,  the  last-named  courts  were 
each,  within  their  respective  criminal  juris- 
dictions, courts  of  last  resort,  possessing 
original  and  final  jurisdiction  in  all  those 
criminal  matters,  vested  in  them  without 
any  supervisory  or  appellate  control  of  a 
higher  court.  And  the  decisions  of  said 
courts,  touching  the  weight  and  availability 
of  character  evidence,  which  were  followed 
by  the  court  below,  constitute  the  only  bar- 
rier to  an  examination  de  novo  of  the  rela- 
tion of  such  evidence  to  the  other  evidence 
in  the  case.  The  salutary  effect  of  uniform- 
ity, certainty,  and  stability  in  the  law,  and 
the  perplexing  difficulties  and  inconvenience 
to  the  public  were  it  otherwise,  are  the  chief 
reasons  for  the  doctrine  of  precedents.  And 
we  may  say  that  the  decisions  heretofore  de- 
liberately made  by  our  criminal  courts,  rec- 
ognized and  confirmed  as  many  of  them  have 
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been  by  subsequent  decisions  made  therein, 
appeal  to  this  tribunal  with  its  enlarged  ju- 
risdiction with  peculiar  force,  and  they 
should  not  be  disregarded  lightly,  nor  will 
this  court  depart  from  any  of  these  unless  it 
be  satisfied  that  they  are  clearly  erroneous, 
and  that  to  sustain  them  would  be  to  perpet- 
uate error.  The  doctrine  of  stare  decisis 
has  recently  been  discussed  and  applied  by 
this  court  in  the  case  of  Truxton  v.  Fait  de 
S.  Co.  1  Penn.  (Del.)  483,  42  Atl.  431.  The 
court,  by  Ridgely,  J.,  said :  "The  maxim  of 
stare  decisis  has  generally  been  strictly  ap- 
plied where  titles  to  real  estate  have  been 
acquired  or  commercial  usages  have  been  es- 
tablished under  decisions  of  the  court. 
.  .  .  But  where  a  decision  contravenes 
a  plain  principle  of  law,  or  where,  in  such 
derision,  the  law  has  been  misunderstood  or 
misapplied,  and  a  reversal  will  not  disturb 
property  rights  already  acquired,  or  make 
innovations  on  established  commercial  usa- 
ges, it  may  then  become  the  duty  of  the 
judges  to  reverse  an  erroneous  decision  of 
the  same  court."  Chancellor  Kent  says: 
"Even  a  series  of  decisions  are  not  always 
conclusive  evidence  of  what  is  law,  and  the 
revision  of  a  decision  veiy  often  resolves  it- 
self into  a  mere  question  of  expediency,  de- 
pending upon  the  consideration  of  the  im- 
portance of  certainty  in  the  rule  and  the  ex- 
tent of  property  to  be  affected  by  a  change 
of  it."  1  Kent,  Com.  476.  The  rule  stare 
decisis  seems  to  apply  with  peculiar  force 
to  decisions  which  have  determined  ques- 
tions respecting  real  property  and  vested 
rights,  and  it  embraces  as  well  those  mat- 
ters of  general  commercial  importance  which 
tend  to  influence  future  business  transac- 
tions. It  has  been  said  that  the  doctrine 
has  greater  or  less  force  according  to  the 
nature  of  the  question  decided.  Those  ques- 
tions where  the  decisions  do  not  constitute 
a  business  -rule — e.  g.  as  where  personal  lib- 
erty is  involved — will  be  met  only  by  the 
general  consideration  which  favors  certainty 
and  stability  in  the  law.  Downer  v.  Miller, 
15  Wis.  612. 

An  examination  into  the  question  respect- 
ing the  proper  relation  of  character  evidence 
.when  admitted  to  any  other  evidence  in  the 
case,  although  a  rule  touching  such  evidence 
has  been  established  by  former  decisions  in 
our  criminal  courts,  does  not  involve  any  of 
those  essentially  important  rights  and  inter- 
ests, whether  public  or  private,  which  are 
especially  favored  by  stare  decisis;  and  this 
court  is  not  bound  to  adhere  to  the  rule 
which  was  followed  by  the  court  below,  if, 
upon  an  investigation,  it  be  found  to  be 
manifestly  erroneous  in  that  it  contravenes 
a  plain  principle  of  the  law  of  evidence.  And 
therefore  we  may  proceed  to  consider  the 
main  question  now  before  us:  Is  proof  of 
good  character  a  fact  or  circumstance  in  the 
particular  case  for  the  consideration  of  the 
jury  in  connection  with  all  the  other  evi- 
dence produced,  or  is  it  available  only  in 
cases  where  the  jury  are  in  doubt  of  the  guilt 
of  the  accused  upon  the  other  evidence?  It 
may  be  said  at  the  outset  that  character  evi- 
dence is  not  a  defense.  It  is  a  circumstance 
10 
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in  the  antecedent  conduct  and  habits  of  the 
accused,  the  object  and  possible  effect  of 
which,  when  proved,  is  to  strengthen  the 
presumption  of  innocence  with  which  the 
law  clothes  every  person  charged  with  the 
commission  of  a  crime;  and  such  evidence 
will  vary  in  force  and  value  according  to 
the  other  facts  and  circumstances  surround- 
ing each  particular  case.  Harrington  v. 
State,  10  Ohio  St.  264;  People  v.  Ashe,  44 
Cal.  288.  Historically  speaking,  the  admis- 
sibility of  evidence  of  good  character,  or 
''reputation/'  as  it  is  sometimes  called,  was 
at  first  restricted  to  capital  cases  only,  but 
it  is  now  settled  law  that  the  accused  may 
put  his  character  in  issue  or  not  in  all  crimi- 
nal prosecutions  where  punishment  for  the 
offense  charged  is  the  purpose  thereof.  2 
Starkie,  Ev.  7th  Am.  ed.  *304;  3  Greenl. 
Ev.  5  25.  And  in  the  earlier  cases  the 
weight  of  such  evidence  was  limited  to  cases 
of  doubt  as  to  the  guilt  or  inocence  of  the 
accused  upon  the  other  evidence.  This  doc- 
trine, adhered  to  by  the  court  below  in 
this  case,  obtains  in  a  few  of  the  jurisdic- 
tions in  this  country;  and  it  has  been  said 
that  the  practice  of  so  charging  juries,  both 
here  and  in  England,  undoubtedly  grew  up 
when  judges  were  accustomed  to  express 
their  opinions  to  juries  upon  the  weight  and 
effect  of  testimony.  Com.  v.  Leonard,  140 
Mass.  473.  54  Am.  Rep.  485,  4  N.  E.  06; 
State  v.  Henry,  50  N.  C.  (5  Jones,  L.)  65. 
Text  writers  in  this  country,  as  well  as  in 
England,  are  quite  in  accord  in  criticising 
this  doctrine  as  a  rule  of  law,  maintaining 
that  it  is  illogical,  and  not  consonant  with 
sound  reasoning.  Mr.  Greenleaf,  in  his 
treatise  on  Evidence,  says:  "The  admissi- 
bility of  this  evidence  has  sometimes  been 
restricted  to  doubtful  cases,  but  it  is  con- 
ceived that,  if  the  evidence  is  at  all  relevant 
to  the  issue,  it  is  not  for  the  judge  to  de- 
cide before  the  evidence  is  all  exhibited 
whether  the  case  is  in  fact  doubtful  or  not, 
nor.  indeed,  afterwards;  the  weight  of  the 
evidence  being  a  question  for  the  jury  alone." 
3  Greenl.  Ev.  §  25.  Sir  William  Russell 
says:  "It  has  been  usual  to  treat  the  good 
character  of  the  party  accused  as  evidence 
to  be  taken  into  consideration  only  in  doubt-^ 
ful  cases.  Juries  have  generally  been  told' 
that,  where  the  facts  proved  are  such  as  to 
satisfy  their  minds  of  the  guilt  of  the  par- 
ty, character,  however  excellent,  is  no  sub- 
ject for  their  consideration,  but  that,  when 
they  entertain  any  doubt  as  to  the  guilt  of 
the  party,  they  may  properly  turn  their  at- 
tention to  the  good  character  which  he  has 
received.  It  is,  however,  submitted  with 
deference  that  the  good  character  of  the  par- 
ty accused,  satisfactorily  established  by 
competent  witnesses,  is  an  ingredient,  which 
ought  always  to  be  submitted  to  the  consid- 
eration of  the  jury,  together  with  the  other 
facts  and  circumstances  of  the  case.  The 
nature  of  the  charge,  and  the  evidence  bv 
which  it  is  supported,  will  often  render  such 
ingredient  of  little  or  no  avail,  but  the  more 
correct  course  seems  to  be  not  in  any  case 
to  withdraw  it  from  consideration,  but  to 
leave  the  jury  to  form  their  conclusion  up- 
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on  the  whole  of  the  evidence  whether  an  in- 
dividual whose  character  was  previously  un- 
blemished has  or  has  not  committed  the  par- 
ticular crime  for  which  he  is  called  upon  to> 
answer."  2  Russell,  Crimes,  704.  And  the 
celebrated  English  lawyer  (afterwards  an 
eminent  jurist),  Mr.  Sergeant  Talfourdr 
commenting  upon  this  passage  from  Russell 
on  Crimes,  said :  "We  may  be  permitted  to> 
add  that,  according  to  the  language  frequent- 
ly adopted  by  judges  in  their  charges,  it 
may  be  proved  that  character  is,  in  no  case, 
of  any  value.  They  say  that  in  a  clear  case 
character  has  no  weight,  but  if  the  case  be 
doubtful — if  the  scale  hangs  even — the  jury 
ought  to  throw  the  weight  of  the  character 
into  the  scale,  and  allow  it  to  turn  the  bal- 
ance in  the  prisoner's  favor;  but  the  same 
judges  will  tell  juries  that  in  every  doubt- 
ful case  they  ought  to  acquit,  stopping  far 
short  of  the  even  balance,  and  that  the  pris- 
oner is  entitled  to  the  benefit  of  every  rea- 
sonable doubt.  In  clear  cases,  therefore,  the 
character  is  of  no  avail,  and  in  doubtful 
cases  it  is  not  wanted.  It  is  never  to  be 
considered  by  the  jury  but  when  the  jury 
would  acquit  without  it.  The  sophism  lies  in 
the  absolute  division  of  cases  into  clear  and 
doubtful,  without  considering  character  as 
an  ingredient  which  may  render  that  doubt- 
ful which  would  otherwise  be  clear.  There 
may  certainly  be  cases  so  made  out  that 
no  "character  can  make  them  doubtful,  but 
there  may  be  others  in  which  evidence  given 
against  a  person  without  character  would 
amount  to  conviction,  in  which  a  high  char- 
acter would  produce  a  reasonable  doubt; 
nay,  in  which  character  will  actually  out- 
weigh evidence  which  might  otherwise  ap- 
pear conclusive.  It  is  in  truth  a  fact  vary- 
ing greatly  in  its  own  intrinsic  value. 
.  ,  .  according  to  the  proofs  to  which  it 
is  opposed,  but  always  a  fact,  fit,  like  all 
other  facts  proved  in  the  cause,  to  be 
weighed  and  estimated  by  the  jury."  Dick- 
inson. Quarterly  Sessions.  6th  ed.  563; 
Wharton.  Crim.  Ev.  9th  ed.  §  66.  Without 
multiplving  citations  from  law  writers,  fur- 
ther reference  is  made  to  Best,  Ev.  by  Cham- 
herlayne,  7th  Am.  ed.  §  362;  Bishop,  Crim. 
Proc."  3d  ed.  ft  115;  5  Am.  &  Eng.  Enc.  Law, 
2d  ed.  p.  867;  11  Enc.  PI.  &  Pr.  346;  and 
Gilbert,  Indirect  &  Collateral  Ev.  298. 

There  is  also  an  overwhelming  weight  of 
authority  to  be  found  in  the  adjudicated 
cases  in  support  of  the  doctrine  which,  as  we 
have  shown  at  much  length,  is  maintained 
bv  the  text  writers.  In  the  case  of  State  v. 
Daley,  53  Vt.  442,  38  Am.  Rep.  694,  the  court, 
quoting  from  1  Sarkie,  Ev.  75,  that  charac- 
ter evidence  "ought  never  to  have  any  weight 
except  in  a  doubtful  case,"  said:  "If  this 
is  law,  all  such  evidence  mignt  as  well  be 
excluded;  for,  if  the  case  is  doubtful  before 
its  introduction  (and  that  is  the  undoubted 
meaning  of  the  quotation),  the  respondent 
is  entitled  to  an  acquittal  without  it ;  if  the 
jury  have  a  reasonable  doubt  of  the  prison- 
er's guilt,  it  is  their  duty  to  acquit,  hence 
the  evidence  becomes  unnecessary;  and,  if 
"Mr.  Starkie  is  correct  in  his  proposition 
where  the  case  is  not  doubtful  upon  the  oth- 
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ex  evidence,  it  ia  not  entitled  to  any  weight, 
and  so  would  be  needlessly  in  the  case."  And 
Judge  Cooley,  in  the  case  of  People  v.  Gar- 
butt,  17  Mich.  9,  97  Am.  Dec.  162,  quoting 
the  same  passage  from  Mr.  Starkie,  said: 
"Such  instructions  are  well  calculated  to 
mislead.  Good  character  is  an  important 
fact  with  every  man.  ...  In  every 
criminal  trial  it  is  a  fact  which  the  defend- 
ant is  at  liberty  to  put  in  evidence,  and,  be- 
ing in,  the  jury  have  a  right  to  give  it  such 
weight  as  they  think  it  entitled  to."  In 
the  case  of  State  v.  Henry,  50  N.  C.  (5 
Jones,  L.)  66,  the  court  said:  "It  is  not 
a  rule  of  law  that  in  a  plain  case  the  jury 
must  not  consider  the  evidence  of  the  pris- 
oner's good  character,  and  that  it  is  only  in 
a  doubtful  case  that  he  has  a  right  to  have 
it  cast  into  the  scales  and  weighed  in  his 
behalf.'  .  .  .  The  true  rule  is  that  the 
testimony  is  to  go  to  the  jury  and  be  con- 
sidered by  them,  in  connection  with  all  the 
other  facts  and  circumstances,  and,  if  they 
believe  the  accused  to  be  guilty,  they  must 
so  find,  notwithstanding  his  good  character." 
A  dictum  in  the  case  of  People  v.  Stewart, 
28  Cal.  396,  to  the  effect  that,  "after  the  evi- 
dence is  all  in,  the  court  may,  as  a  matter 
of  law,  instruct  the  jury  that  evidence  as  to 
previous  good  character  is  not  entitled  to 
any  weight  except  in  doubtful  cases,"  was 
rejected  in  the  case  of  People  v.  Ashe,  44 
Cal.  238,  the  court  saying:  "The  good  char- 
acter of  the  prisoner,  when  proved,  is  itself 
a  fact  in  the  case.  It  is  a  circumstance 
tending,  in  a  greater  or  less  degree,  to  estab- 
lish his  innocence,  and  is  not  to  be  put  aside 
by  the  jury,  in  order  to  ascertain  if  the  oth- 
er facts  and  circumstances,  considered  by 
themselves,  do  not  establish  his  guilt  be- 
yond a  reasonable  doubt."  In  the  case  of 
Com.  v.  Hardy,  2  Mass.  303,  it  waB  held 
that  "in  doubtful  cases  a  good  general  char- 
acter, clearly  established,  ought  to  have 
weight  with  a  jury,  but  it  ought  not  to  pre- 
vail against  the  positive  testimony  of  credi- 
ble witnesses."  And  in  the  celebrated  case 
of  Com.  v.  Webster,  5  Cush.  295,  52  Am. 
Dec.  711,  a  distinction  was  drawn  between 
accusations  of  "great  and  atrocious  criminal- 
ity" and  those  of  "smaller  offenses,"  and  it 
was  said,  "against  facts  strongly  proved, 
good  character  cannot  avail,"  but  in  small- 
er offenses,  such  as  "pilfering  and  stealing," 
"where  the  evidence  is  doubtful,  proof  of 
character  may  be  given  with  good  effect." 
Both  of  these  decisions  were  disapproved  in 
the  case  of  Com.  v.  Leonard,  140  Mass.  473, 
54  Am.  Rep.  485,  4  N.  E.  96,  and  the  court 
said:  "It  is  not  now  the  law,  we  think, 
that  evidence  of  character  can  only  be  con- 
sidered by  the  jury  where  the  other  evidence 
is  doubtful,  .  .  .  and  we  think  it  [the 
old  practice  of  charging  juries  that  evidence 
of  character  was  of  little  or  no  weight  ex- 
cept in  doubtful  cases]  ought  not  to  have 
been  made  a  rule  of  universal  application; 
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that  is,  a  rule  of  law."  Without  citing  at 
length  from  other  numerous  adjudicated 
cases,  we  refer  to  a  few  of  them:  State  v. 
Northrup,  48  Iowa,  583,  30  Am.  Rep.  408; 
Com.  v.  Wilson,  152  Mass.  12,  25  N.  £.  16; 
Harrington  v.  State,  19  Ohio  St.  264;  Felice 
v.  State,  18  Ala.  720;  State  v.  House,  108 
Iowa,  68,  78  N.  W.  859;  People  v.  Hughson, 
154  N.  Y.  153,  47  N.  E.  1092;  Remsen  v. 
People,  43  N.  Y.  8;  Maolin  v.  State,  44  Ark. 
115;  State -v.  Sauer,  38  Minn.  438,  38  N.  W. 
355;  Edgington  v.  United  States,  164  U.  S. 
361,  41  L.  ed.  467,  17  Sup.  Ct  Rep.  72; 
Roxce  v.  United  States,  38  C.  C.  A.  496,  97 
Fed.  779. 

The  doctrine  of  the  instruction,  which,  be- 
cause of  the  preponderance  of  the  adjudi- 
cated cases  by  our  courts  respecting  evidence 
of  good  character,  was  consistently  and  nat- 
urally followed  by  the  court  below,  is  so- 
phistical and  illogical;  and  its  inconsist- 
ency is  clearly  demonstrated  by  the  distin- 
fuished  law  writers  and  jurists  whom  we 
ave  quoted,  perhaps  at  too  great  length. 
The  effect  of  the  doctrine  is  first  to  exclude 
from  the  jury  the  consideration  of  the  evi- 
dence of  good  character,  although  permitted 
to  go  before  them  as  competent  testimony, 
until  they  shall  have  determined  whether 
they  are  in  doubt  as  to  the  guilt  of  the  ac- 
cused upon  the  other  evidence,  in  which 
event  the  jury  are  told,  as  in  this  case,  that 
"good  reputation,  when  proved,  should  in- 
ure to  the  acquittal  of  the  defendant,"  the 
misleading  character  of  which  is  obvious; 
and  it  is  coupled  with  another  objection 
equally  misleading  and  erroneous, — it  is, 
"when  the  testimony  is  positive  and  dis- 
tinct, and  the  offense  is  clearly  and  satis- 
factorily proved,  good  reputation  is  of  little 
value."  The  effect  of  the  instruction  is  to 
make  character  evidence  unnecessary  and 
useless  under  the  first  branch  thereof,  and 
of  no  avail  under  the  latter  part.  Such  evi- 
dence, therefore,  might  as  well  be  excluded 
altogether.  We  think  that  it  is  something 
more  than  "a  mere  makeweight  in  doubtful 
cases;"  and  that  proof  of  an  unblemished 
character  may,  under  all  the  facts  and  cir- 
cumstances of  the  particular  case,  create  a 
doubt  in  the  minds  of  the  jury,  when  with- 
out it  they  would  have  no  doubt;  and  that 
it  is.  at  least,  a  circumstance  in  every  case, 
when  proved,  to  be  weighed  and  estimated 
by  the  jury  according  to  the  weight  of  the 
testimony  by  which  it  is  supported  in  con- 
nection with  that  to  which  it  is  opposed. 

The  serious  matter  of  reversing  a  series 
of  former  decisions  in  order  to  reach  a  cor- 
rect rule  of  law  is  our  justification  for  the 
time  and  space  which  we  have  occupied  in 
our  effort  to  present  sound  and  convincing 
reasons  therefor. 

We  are  unanimously  of  the  opinion  that 
there  was  error  in  the  instruction  as  given, 
and  we  therefore  reverse  the  judgment,  and 
remand  the  case  to  the  court  below. 


292 


Georgia  Supbbmb  Court. 


Mat, 


GEORGIA  SUPREME  COURT. 


John  B.  DANIEL,  Plff.  in  Err., 

v. 

COUNTY  OF  PUTNAM. 


( 


Ga. 


) 


•There  is  no  authority  of  lair  for  offi- 
cials in  charge  of  the  financial  affairs 

of  a  county  to  purchase  vaccine  matter,  and 
make  the  cost  of  the  same  a  charge  against 
the  county. 

(May  23,  1901.) 

ERROR  to  the  Superior  Court  for  Putnam 
County  to  review  a  judgment  in  favor 
of  defendant  in  an  action  brought  to  recover 
the  value  of  certain  vaccine  matter  fur- 
nished by  plaintiff  for  defendant's  use.  Af- 
firmed. 

The  facts  are  Btated  in  the  opinion. 

Messrs.  Turner  6c  Preston,  for  plain- 
tiff  in  error: 

The  state  is  not  authorized  by  the  consti- 
tution to  levy  taxes  and  expend  money  for 
this  purpose  under  its  power  to  tax  for  the 
support  of  the  state  government  and  public 
institutions.  But  it  is  covered  by  that  sec- 
tion which  provides  that  counties  may  levy 
taxes  and  expend  public  funds  to  pay  for 
quarantine. 

The  word  "quarantine"  should  not  be  tak- 
en in  its  original  meaning,  which  simply  re- 
lated to  the  detention  of  persons  who  had 
been  exposed  to  contagious  diseases  for  a 
period  of  forty  days,  but  in  its  modern  ac- 
ceptation, covering  every  scientific  means  for 
the  prevention  of  the  spread  of  such  dis- 
eases. 

Where  a  county  contracts  within  its  le- 
gitimate competency  it  may  be  sued  on  such 
contract. 

Dent  v.  Cook,  45  Ga.  323 ;  Bartow  County 
Comrs.  v.  Newell,  64  Ga.  699;  Walker  v. 
Shef tall,  73  Ga.  806;  Pennington  v.  Gammon, 
67  Ga.  456;  Cabaniss  v.  Hill,  74  Ga.  845; 
Smith  v.  Floyd  County,  85  Ga.  420,  11  S.  E. 
850;  Fulton  County  v.  Amorous,  89  Ga.  614, 
16  S.  E.  201 ;  Early  County  v.  Powell,  94  Ga. 
680,  20  S.  E.  10;  Peed  v.  McCrary,  94  Ga. 
488,  21  S.  E.  232;  Neel  v.  Bartow  County 
Comra.  94  Ga.  216,  21  S.  E.  516;  Cook  v. 
DeKalb  County,  95  Ga.  218,  22  S.  E.  151. 

Mr.  S.  T.  Wingfield,  for  defendant  in 
error : 

Counties  have  no  common-law  liability. 

1  Code,  §  341 ;  Millwood  v.  DeKalb  Coun- 
ty, 106  Ga.  743,  32  S.  E.  577 ;  Turner  v.  Ful- 
ton County,  109  Ga.  633,  34  S.  E.  1024;  4 
Am.  &  Eng.  Enc.  Law,  p.  359. 

County  authorities  have  no  powers  except 
those  expressly  granted. 

Phipp8  v.  Morrow,  49  Ga.  38;  Millwood 
v.  DeKalb  County,  106   Ga.  743,  32  S.  E. 

•Headnote  by  Fish,  J. 

Note. — On  the  general  question  of  the  special 
powers  and  liabilities  of  municipalities  In  time 
of  epidemics.  Including  the  matter  of  vaccina- 
tion, see  note  to  Thomas  v.  Mason  (W.  Va.)  26 
L.  R.  A.  727. 
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577,  4  Am.  &  Eng.  Enc  Law,  p.  359 ;  Hous- 
ton County  v.  Kereh,  82  Ga.  255,  10  S.  E. 
199 ;  Turner  v.  Fulton  County,  109  Ga,  633, 
34  S.  E.  1024. 

No  constitutional  rights  are,  or  can  be, 
involved  in  this  case,  as  was  done  in  the 
case  reported  in  Smith  v.  Floyd  County,  85 
Ga.  420,  11  S.  E.  850,  because  no  private 
property  was  taken  or  damaged  by  the  coun- 
ty, as  a  public  corporation,  for  the  public 
use. 

Millwood  v.  DeKalb  County,  106  Ga.  743, 
32  S.  E.  577;  Bailey  v.  Fulton  County,  111 
Ga.  314,  36  S.  E.  596. 

The  furnishing  of  vaccine  matter  to  the 
different  counties  is  peculiarly  and  proper- 
ly a  duty  of  state  government,  ( 1 )  from  the 
reason  and  necessities  of  the  case;  and  (2) 
because  such  is  the  declared  policy  of  our 
law. 

Act  1793,  Prince,  Dig.  p.  273;  Act  1836, 
Prince,  Dig.  p.  277 ;  Act  1843,  Cobb,  Dig.  p. 
377;  Act  1865,  p.  88,  codified  in  Political 
Code  from  5§  1472-1476;  Central  R.  Co.  ▼. 
State,  104  Ga.  831,  42  L.  R.  A.  518,  31  S. 
E.  531. 

A  tax  to  support  the  state  government 
clearly  carries  with  it  the  right  to  levy  a 
tax  to  pay  for  vaccine  matter  to  be  fur- 
nished to  the  different  counties  of  the  state, 
(1)  because  the  procuring  and  furnishing 
this  matter  are  clearly  an  important  func- 
tion of  state  government;  and  (2)  because 
the  law  makes  this  the  duty  of  the  state 
through  its  governor.  - 

1  Code  1895,  5  1475. 

Fish,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  brought  an  action  in  the 
statutory  form  against  Putnam  county  up- 
on an  open  account  for  "vaccine  points"  fur- 
nished the  defendant.  At  the  trial  he  of- 
fered an  amendment  to  his  petition,  in 
which  he  alleged :  "The  goods,  the  value  of 
which  is  sued  for,  were  certain  vaccine 
points  furnished  to  and  for  the  use  of  the 
county  of  Putnam  through  and  by  the  or- 
ders of  the  commissioners  of  roads  and  reve- 
nues of  said  county,  and  which  were  actual- 
ly received  and  used  by  and  for  the  benefit 
of  the  county;  and  the  contract  which  said 
county  authorities  made  to  pay  for  said 
goods  so  purchased  was  one  authorized  to  be 
made  by  the  Constitution  of  the  state  and 
the  laws  passed  in  conformity  therewith, 
and  was  within  the  legal  competency  of  the 
county;  and  said  debt  so  created  is  one  for 
which  the  county  may  levy  and  collect  taxes 
to  pay,  and  thorefore  the  county  is  liable  to 
suit  therefor."  The  court  refused  to  allow 
the  amendment,  and  sustained  a  motion  to 
dismiss  the  petition  on  the  ground  that  it 
did  not  set  forth  a  cause  of  action.  With, 
out  stopping  to  inquire  whether  the  amend- 
ment should  have  been  allowed,  and  grant- 
ing, for  the  sake  of  the  argument,  that  it 
should  have  been,  the  case  really  turns  up- 
on   whether   taking   the   petition    and    the 
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amendment  together,  a  cause  of  action  waa 
stated.  The  counties  of  this  6tate  can  only 
raise  revenue  by  taxation  for  certain  speci- 
fied purposes.  They  can  only  levy  taxes 
within  the  limitations  of  and  for  the  pur- 
poses specified  in  the  Constitution.  Article 
7,  §  6,  f  2,  of  the  Constitution  (Civil  Code, 
5  5892)  provides:  "The  general  assembly 
shall  not  have  power  to  delegate  to  any 
county  the  right  to  levy  a  tax  for  any  pur- 
pose, except  for  educational  purposes  in  in- 
structing children  in  the  elementary 
branches  of  an  English  education  only;  to 
build  and  repair  the  public  buildings  and 
bridges;  to  maintain  and  support  prisoners; 
to  pay  jurors  and  coroners,  and  for  litiga- 
tion, quarantine,  roads,  and  expenses  of 
courts;  to  support  paupers  and  pay  debts 
heretofore  existing."  Under  this  paragraph 
of  the  Constitution,  did  the  commissioners 
of  roads  and  revenues  of  Putnam  county 
have  authority  to  bind  the  county  by  a  con- 
tract with  the  plaintiff  for  the  purchase  of 
"vaccine  points/'  to  be  furnished  by  him  "for 
the  use  of  the  county"  in  preventing  the 
spread  of  the  smallpox  within  its  borders? 
Clearly  they  could  not  bind  the  county  by 
the  creation  of  a  debt  for  the  payment  of 
which  it  has  no  power  to  levy  a  tax.  It  is 
perfectly  plain  that  they  bad  no  power  to 
bind  the  county  in  this  matter,  unless  the 
word  "quarantine,"  as  used  in  the  above-' 
quoted  paragraph  of  the  Constitution,  is 
broad  enough  in  its  meaning  to  include  the 
purchase  of  vaccine  matter  to  be  used  in 
preventing  the  spread  of  the  smallpox.  The 
plaintiff  recognizes  this,  and  contends  that 
the  vaccine  matter  which  he  furnished  to  the 
county  authorities  was  purchased  and  used 
by  them  for  "quarantine"  purposes.  We  do 
not  think  that  this  is  a  sound  contention. 
To  quarantine  persons  infected  with  or  who 
have  been  exposed  to  the  smallpox  *is  one 
way  of  preventing  the  spread  of  the  disease 
in  a  community;  to  vaccinate  people  who 
are  not  infected  with  the  disease,  in  order 
that  they  may  become  immune  therefrom, 
is  another  way  of  accomplishing  the  same 
purpose.  But  vaccination  is  one  thing,  and 
quarantine  is  another.  To  quarantine  per- 
sons means  to  keep  them,  when  suspected 
of  having  contracted  or  been  exposed  to  an 
infectious  disease,  out  of  a  community,  or 
to  confine  them  to  a  given  place  therein,  and 
to  prevent  intercourse  between  them  and  the 
people  generally  of  such  community.  Per- 
sons who  are  merely  vaccinated,  and  then 
allowed  to  go  when  and  where  they  please 
and  to  mingle  freely  with  the  other  members 
of  the  community,  are  in  no  sense  of  the 
word  quarantined.  The  preventive  measure 
adopted  in  their  case  tends  to  protect  them 
both  from  contracting  the  disease  and  from 
being  quarantined.  It  is  true  that  the  ob- 
ject sought  to  be  accomplished  in  each  in- 
stance is  the  same,— the  prevention  of  the 
dissemination  of  the  disease  in  the  communi- 
ty; but  the  means  resorted  to  for  this  pur- 
pose in  the  one  instance  is  different  from  the 
means  resorted  to  in  the  other.  The  Con- 
stitution gives  to  the  authorities  of  a  coun- 
ty the  power  to  raise  money  by  taxation  for 
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defraying  expenses  incurred  in  using  one  of 
the  methods  of  prevention,  but  gives  them 
no  power  to  thus  raise  money  to  pay  ex- 
penses incurred  in  resorting  to  the  other 
method.  Neither  does  the  statutory  law 
undertake  to  authorize  county  authorities 
to  purchase  vaccine  matter  for  the  purpose 
of  vaccinating  people  residing  in  such  coun- 
ty, and  thus  checking  or  preventing  an  epi- 
demic of  smallpox.  "The  ordinary  of  each 
county,  or  the  corporate  authorities  of  any 
town  or  city  in  this  state,  within  the  limits 
of  which  the  smallpox  has  appeared,  or  may 
appear,  are  authorized  and  empowered  to 
provide  a  suitable  hospital  for  those  so  af- 
flicted, and  to  furnish  them  with  medical  or 
other  attention  that  in  their  judgment  those 
so  afllicted  may  require."  Pol.  Code,  §  1472. 
"Such  ordinary  or  corporate  authorities 
may  also  provide  proper  quarantine  regula- 
tions to  prevent  the  spread  of  said  disease: 
provided,  that  no  person  shall  be  forced  to 
leave  his  or  her  home  to  go  to  the  hospital 
aforesaid,  when  they  are  properly  provided 
for  and  guarded  at  their  own  expense;  said 
court  shall  not  pay  any  expense  of  any  case 
so  situated."  Id.  §  1473.  "Said  ordinary 
or  corporate  authorities  shall  make,  or  cause 
to  be  made,  a  proper  and  just  account  of  all 
expenses  accruing  from  such  quarantine  and 
other  attention,  either  medical  or  nursing, 
of  all  they  may  have  under  control,  and  who 
Bubinit  to  the  regulations  of  said  court  or 
corporate  authorities."  Id.  §  1474.  These 
sections  contain  all  the  power  conferred  up- 
on county  authorities  in  reference  to  pro- 
viding and  enforcing  measures  to  prevent  or 
check  an  epidemic  of  smallpox.  It  will  be 
seen  that  they  deal  only  with  the  subject  of 
quarantine.  The  ordinary  is  empowered  to 
provide  a  hospital  for  those  afflicted  with  the 
smallpox,  and  to  furnish  them  (not  the 
members  of  the  community  at  large)  with 
medical  or  other  attention  that,  in  his  judg- 
ment, those  so  afflicted  may  require.  He  is 
not  authorized  to  furnish  people  outside  of 
the  hospital,  and  not  afflicted  with  the  dis- 
ease, with  medical  or  other  attention.  He 
cannot  furnish  vaccine  matter  and  employ 
physicians  to  vaccinate  the  outsiders.  He 
can  provide  regulations  to  prevent  the 
spread  of  the  smallpox,  but  the  regulations 
must  be  quarantine  regulations.  He  is  re- 
quired to  make  or  cause  to  be  made  a  proper 
and  just  account  of  all  expenses  accruing 
from  such  quarantine  and  other  attention, 
either  medical  or  nursing,  of  all  that  he  may 
have  under  control,  and  who  submit  to  the 
regulations  which  he  has  provided.  While 
he  has  power,  by  the  enforcement  of  regula- 
tions prescribed  for  the  purpose,  to  keep  the 
people  at  large  away  from  the  smallpox  hos- 
pital and  from  other  places  where  persons 
afflicted  with  the  disease  may  be  confined  un- 
der guard,  it  cannot  be  said  that  he  has  the 
people  of  the  county  generally  under  con- 
trol; and  the  expenses  of  quarantine  and 
other  attention,  either  medical  or  nursing, 
which  he  is  authorized  to  incur,  and  of 
which  he  must  render  a  proper  and  just  ac- 
count,   aye  limited    to  the  cases    of  those 
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whom  be  may  have  under  control,  and  who 
submit  to  the  quarantine  regulations. 

The  law  has  not,  however,  left  the  coun- 
ties of  this  state  powerless  to  procure  vac- 
cine matter  to  be  used  in  preventing  or 
checking  the  spread  of  the  smallpox.  Sec- 
tion 1475  of  the  Political  Code  provides: 
"The  governor  is  authorized  and  required  to 
procure  the  necessary  quantity  of  genuine 
vaccine  matter,  either  by  purchase  or  manu- 
facture, at  such  reasonable  compensation  as 
he  may  contract  for,  and  have  the  same 
transmitted  to  the  ordinaries  of  each  county 
in  this  state  for  immediate  use."  So  far  as 
we  have  been  able  to  ascertain,  the  scheme 
of  the  law  in  this  state  has  never  been  for 
each  separate  county  to  bear  the  expense  of 
furnishing  vaccine  matter  for  the  purpose 
of  preventing  the  spread  of  Bmallpox  with- 
in its  limits,  but  it  has  been  for  the  neces- 
sary vaccine  matter  to  be  paid  for  by  the 
state.  Originally  the  state  also  undertook 
to  pay  all  raesonable  and  necessary  expenses 
incurred  in  preventing  the  spread  of  small- 
pox within  its  borders,  by  reimbursing  local 
communities  which  had  incurred  expenses 
for  this  purpose.  See  act  of  December  14, 
1793  (Acts  1793,  vol.  1,  p.  392;  Prince,  Dig. 

?.  270) ;  preamble  to  act  of  December  20, 
831  (ActB  1831,  p.  245;  Prince,  Dig.  p. 
276)  ;  report  of  legislative  committee  and 
resolutions  adopted  December  4  and  ap- 
proved December  6,  1834  (Acts  1834,  pp. 
30S-311);  act  of  December  26,  1836  (Acts 
1836,  pp.  29,  30) ;  act  of  December  29,  1836 
(Acts  1836,  p.  181).  This  policy  was 
changed  by  the  act  of  December  9,  1843, 
which  repealed  "all  laws  and  parts  of  laws 
requiring  the  expenses  incurred  on  account 
of  smallpox  and  other  pestilential  diseases 
to  be  paid  from  the  state  treasury,"  and  re- 
quired the  governor  to  "cause  a  supply  of 
vaccine  matter  to  be  purchased  and  kept  on 
hand  at  different  and  convenient  places 
throughout  the  state,  to  be  furnished  to  the 
people  gratis,  for  inoculation,"  the  same  to 
be  paid  for  "out  of  the  contingent  fund." 
Acts  1843,  p.  168.  By  the  act  of  December 
13,  1862,  the  state  returned  to  its  old  policy 
of  paying  the  reasonable  and  necessary  quar- 
antine expenses  incurred  by  county  and  cor- 
porate authorities.  That  act  also  contained 
substantially  the  same  provisions  as  those 
which  we  have  quoted  from  our  present  Po- 
litical Code,  including  the  section  requiring 
the  governor  to  procure  the  necessary  quan- 
tity of  genuine  vaccine  matter,  and  have  the 
same  transmitted  to  the  proper  county  au- 
thorities for  immediate  use.  Acts  1862-63, 
pp.  33,  34.  The  act  of  April  17,  1863,  after 
providing  how  claims  arising  under  the  act 
of  1862  should  be  established  and  settled, 
declared  that  that  act  should  no  longer  be 
of  force,  except  for  the  purpose  of  settling 
claims  that  might  have  arisen  under  it. 
Acts  1862-63,  p.  162.  The  act  of  February 
5,  1866,  substantially  re-enacted  the  provi- 
sions of  the  act  of  1862,  except  the  section 
of  the  latter  act  requiring  the  state  to  pay 
the  necessary  quarantine  expenses  incurred 
by  county  and  municipal  authorities,  and 
empowered  the  inferior  courts  or  municipal 
authorities  to  levy  an  extra  tax  sufficient  to 
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defray  all  just  and  equitable  debts  contract- 
ed under  its  provisions.  Acts  1865-66,  p. 
88.  The  same  provisions  that  are  contained 
in  the  Political  Code  are  found  in  the  Codes 
of  1868  and  1873,  and  the  Code  of  1868  also 
contained  a  section  requiring  the  quarantine 
expenses  incurred  by  the  counties  and  mu- 
nicipal corporations  to  be  paid  from  the 
state  treasury;  the  codifiers  having  appar- 
ently over  looked  the  fact  that  these  provi- 
sions of  the  act  of  1862  were  repealed  by  the 
act  of  1863.  This  mistake  was  corrected  in 
the  Code  of  1873.  When  the  Constitution 
of  1877  was  framed  the  law  still  required 
the  governor  to  procure  a  sufficient  quantity 
of  genuine  vaccine  matter,  and  furnish  the 
same  to  the  ordinary  of  each  county  in  the 
state  as  necessity  might  demand.  In  view 
of  this  fact,  and  the  history  of  our  legisla- 
tion in  reference  to  the  prevention  of  small- 
pox, it  seems  very  evident  that  the  word 
"quarantine,"  as  used  in  the  paragraph  of 
the  Constitution  which  provides  for  what 
purposes  counties  may  levy  taxes,  was  not 
intended  to  have  any  more  than  its  usual 
and  legitimate  meaning,  and  that  it  cannot 
be  held  that  a  purchase  of  vaccine  matter, 
to  be  used  to  prevent  the  spread  of  smallpox 
in  a  county,  was  made  for  "quarantine"  pur- 
poses, within  the  meaning  of  the  word 
"quarantine"  as  used  in  the  Constitution. 
The  county  of  Putnam  had  no  power  to  in- 
cur a  debt  for  the  vaccine  points  which  the 
plaintiff  claims  to  have  furnished  it.  Con- 
sequently, if  its  commissioners  of  roads  and 
revenues*  made  such  a  purchase  from  the 
plaintiff,  the  county  is  not  bound  by  their 
act.  It  follows  that  the  court  below  com- 
mitted no  error  in  sustaining  the  motion  of 
the  defendant  to  dismiss  the  plaintiff's  ac- 
tion. 

Judgment  affirmed. 

• 

All  the  Justices  concur. 


WESTERN     &     ATLANTIC     RAILROAD 
COMPANY  et  aZ.,  Plffs.  in  Err., 

v. 

City  of  ATLANTA  et  al. 
(113  6a.  537.) 

•1.  Save  and  except  as  to  tbose  tblna*s 
▼▼bleb  are  by  the  common  or  statute 
law  declared  to  be  nuisances,  per  #«, 

•Headnotes  by  Little,  J. 

Note. — For  cases  In  this  series  as  to  neces- 
sity of  notice  and  hearing  before  condemnation 
of  property  as  a  nuisance,  see  Teass  ▼.  St.  Al- 
bans (W.  Va.)  19  L.  R.  A.  802;  People  ex  rel. 
Copcutt  t.  Yonkers  (N.  T.)  23  L.  R.  A.  481; 
Yonkers  Bd.  of  Health  ▼.  Copcutt  (N.  Y.)  23 
L.  R.  A.  485;  Harrington  v.  Providence  (R.  I.) 
38  L.  R.  A.  305,  with  note  as  to  power  over  nol- 
pances  affecting  safety,  health,  or  personal  com- 
fort; and  Valparaiso  v.  Bosarth  (Ind.)  47  L. 
U.  A.  487. 

As  to  municipal  power  to  define,  prevent,  and 
abate  nuisance,  see  Grossman  ▼.  Oakland  (Or.) 
36  L.  R.  A.  593,  and  note;  and  Wygant  v.  Mc- 
Lauchlan  (Or.)  post,  — . 
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or  which  are  In  their  very  nature  palpably 
and  Indisputably  inch,  neither  the  municipal 
authorities  of  any  city  of  this  state,  nor  any 
department  thereof  which  has  been  given  the 
power  to  abate  nuisances,  has  the  legal  right 
summarily  to  compel  the  abatement  of  a  par- 
ticular thing  or  act  as  a  nuisance,  without 
reasonable  notice,  to  the  person  alleged  to 
be  maintaining  or  doing  the  same,  of  the  time 
and  place  for  hearing  and  determining  wheth- 
er such  thing  or  act  does  In  law  constitute  a 
nuisance. 
3.  Jurisdiction  to  abate  nuisances  ex* 
latins;  in  the  cities  of  this  state  having 
a  population  of  2Q.000  or  more,  in  a  summary 
manner,  except  as  to  things  or  acts  of  the 
nature  first  above  indicated,  resides  alone  in 
the  police  court  of  the  city  where  it  is  claimed 
such  nuisance  exists. 

(May  22,  1001.) 

ERROR  to  the  Superior  Court  for  Fulton 
County  to  review  a  judgment  in  favor 
-of  defendants  in  a  proceeding  to  enjoin  the 
removal  of  the  floor  of  complainant's  rail- 
road station  for  the  purpose  of  replacing  it 
with  one  of  different  material.    Reversed, 

The  facts  axe  stated  in  the  opinion. 

Messrs.  Payne  Sc  Tye,  Dorsey,  Brew- 
ster, 6c  Howell,  and  Arthur  Heyman, 
for  plaintiffs  in  error: 

Private  property  cannot  be  destroyed 
witout  due  process  of  law. 

See  Code,  §§  5700,  6030. 

Due  process  of  law  means  notice  of  time 
and  place  of  hearing  and  an  opportunity  to 
be  heard. 

10  Am.  &  Eng.  Enc.  Law,  pp.  293,  269- 
305;  Cooley,  Const.  Lim.  pp.  433-436;  Peru 
noyer  v.  Xeff,  95  U.  S.  714,  24  L.  ed.  565. 

Whether  or  not  private  property  is  main- 
tained in  a  manner  to  make  it  a  nuisance  is 
a  judicial  question,  and  must  be  judicially 
determined  before  it  can  be  abated. 

Hut  ton  v.  Camden,  39  N.  J.  L.  122,  23  Am. 
Rep.  203;  Weil  v.  Ricord,  24  N.  J.  Eq.  109; 
Yates  v.  Milwaukee,  10  Wall.  497,  19  L.  ed. 
-984;  Dill.  Mun.  Corp.  §  374;  Lawton  v. 
Steele,  119  N.  Y.  226,  7  L.  R  A.  134,  23  N. 
E.  880;  Pruden  v.  Love,  67  Ga.  190;  Flint 
River  8.  B.  Co.  v.  Foster,  5  Ga.  194,  48  Am. 
Dec.  248 ;  1  Am.  &  Eng.  Enc.  Law,  pp.  83-94. 

The  city  authorities  of  Atlanta  have  no 
power  to  define  what  a  nuisance  shall  be, 
nut  only  to  abate  what  are  considered  nui- 
sances under  the  general  law. 

See  City  Code,  88  169,  172.  See  also 
Ison  v.  Manley,  76  Ga.  804;  Coast  Line  R. 
Co.  v.  Cohen,  50  Ga.  451. 

Under  the  general  law  a  nuisance  is  any- 
thing that  worketh  hurt,  inconvenience,  or 
damage  to  another;  and  the  fact  that  the 
act  done  may  otherwise  be  lawful  does  not 
keep  it  from  being  a  nuisance. 

Code,  8  3861.  See  also  Rounsaville  v. 
Eohlheim,  68  Ga.  068,  45  Am.  Rep.  505; 
Ruff  v.  Phillips,  50  Ga.  130. 

To  make  a  thing  a  nuisance  the  evil  com- 
plained of  must  not  be  merely  probable  or 
theoretical,  but  must  be  certain  and  inevita- 
ble. 

Sea  Rounsaville  v.  Eohlheim,  68  Ga.  668, 
4SLAm.  Rep.  505;  Ruff  v.  Phillips,  50  Ga. 
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130 ;  Harrison  v.  Brooks,  20  Ga.  537 ;  Bacon 
v.  Walker,  77  Ga.  337 ;  State  em  rel.  Haeken- 
sack  Bd.  of  Health  v.  Bergen  County  Free- 
holders, 46  N.  J.  Eq.  173,  18  Atl.  645;  Wood, 
Nuisances,  p.  76;  Montezuma  v.  Minor,  7S 
Ga.  484. 

The  determination  that  a  nuisance  exists 
under  any  particular  circumstances  is  a 
judicial  question,  and  must  be  judicially  as- 
certained. 

See  Tiedeman,  State  &  Federal  Control, 
732 ;  Hutton  v.  Camden,  39  N.  J.  L.  122,  23 
Am.  Rep.  209;  Yates  v.  Milwaukee,  10  Wall. 
505,  19  L.  ed.  986;  Re  Jacobs,  98  N.  Y.  93, 
50  Am.  Rep.  636. 

Standing  water,  slimy  soil,  and  disease- 
producing  germs  have  not  been  considered, 
by  the  legislative  and  judicial  department 
of  this  state,  to  create  an  emergency. 

Broomhead  v.  Grant,  83  Ga.  451,  10  S.  E. 
116;  Ruff  v.  Phillips,  50  Ga.  130;  Code,  8 
4764;  Norwood  v.  Dickey,  18  Ga.  532; 
Montezuma  v.  Minor,  73  Ga.  484. 

The  words  "summary  proceedings"  desig- 
nate those  proceedings  before  judicial  tribu- 
nals which  are  of  an  immediate,  speedy,  or 
peremptory  nature.  Proceedings  are  Baid  to 
be  summary  when  they  are  short  and  simple 
in  .comparison  with  regular  or  formal  pro- 
ceedings, from  which  they  usually  differ  ill 
that  the  aid  of  a  jury  is  dispensed  with. 

21  Am.  &  Eng.  Enc.  Law,  p.  497. 

The  Code,  88  4090-4098  (Code  1895,  8f 
4760  et  seq),  furnished  a  summary  remedy 
for  the  abatement  of  nuisances,  public  or 
private. 

Powell  v.  Foster,  59  Ga.  790;  Norwood 
v.  Dickey,  18  Ga.  530.  See  also  following 
cases:.  Tift  v.  Qriffin,  5  Ga.  185;  Mothers- 
head  v.  De  Give,  82  Ga.  197,  8  S.  E.  62 ; 
Jones  v.  Americus,  P.  &  L.  R.  Co.  80  Ga. 
803,  7  S.  E.  117;  Gladden  v.  Cobb,  73  Ga. 
235;  Cochran  v.  Swann,  53  Ga.  39;  Colum- 
bus Iron  Works  Co.  v.  London,  53  Ga.  433. 

The  preservation  of  the  health  is  a  gov- 
ernmental function. 

Love  v.  Atlanta,  95  Ga.  129,  22  S.  E.  29. 

This  duty  may  be  placed  upon  a  city,  but 
does  not  become  a  municipal  franchise  giv- 
ing the  city  vested  rights,  or  making  it  lia- 
ble for  an  abuse  of  the  power  by  its  officers. 

Ibid.;  Nisbet  v.  Atlanta,  97  Ga.  653,  25  S. 
E.  173 ;  Bagley  v.  Columbus  Southern  R.  Co. 
98  Ga.  626,  34  L.  R  A.  286,  25  S.  E.  638. 

Being  a  governmental  function,  the  legis- 
lature could  not  part  with  the  power  to 
change  the  law  whenever  it  became  neces- 
sary or  seemed  wise  to  do  so. 

Albany  v.  Savannah,  F.  d  W.  R.  Co.  71 
Ga.  158. 

Equity  will  interfere  to  prevent  an  abuse 
of  power  by  public  officers  when  it  would  not 
interfere  in  ordinary  trespass. 

See  Butler  v.  Thomasville,  74  Ga.  575; 
Wells  v.  Atlanta,  43  Ga.  67;  Graham  v. 
Dahlonega  Gold  Min.  Co.  71  Ga.  296;  South- 
western R.  Co.  v.  Wright,  68  Ga.  311,  64  Ga. 
783;  Albany  Bottling  Co.  v.  Watson,  103 
Ga.  508,  30  S.  E.  270;  Dill.  Mun.  Corp.  4th 
ed.  8  908 ;  Montgomery  v.  Louisville  <£  N.  R. 
Co.  84  Ala.  127.  4  So.  626;  Uren  v.  Walsh, 
57  Wis.  98,  14  N.  W.  902 ;  Morgan  v.  Miller, 
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59  Iowa,  481,  13  N.  W.  643;  Church  v.  Joint 
School  Dist.  No.  IB,  55  Wis.  399,  13  N.  W. 
272.  Also  Pike  County  Inferior  Ct.  Justices 
v.  Griffin  d  W.  P.  PI.  Road  Co.  11  Ga,  246; 
Decatur  County  Comrs.  v.  Humphrey,  47 
Ga.  567 ;  Cunningham  v.  Rome  R.  Co.  27  Ga. 
499;  Bates  v.  Houston,  66  Ga.  198;  Augusta 
v.  Georgia  R.  &  Bkg.  Co.  98  Ga.  161,  26  S.  E. 
499 ;  Athens  v.  Hemerick,  89  Ga.  674,  16  8. 
E.  72;  Perry  v.  Norwood,  99  Ga.  300,  25  S. 
E.  648;  Collier  v.  EMiott,  100  Ga.  363,  28 
8.  E.  117;  Georgia  8.  &  F.  R.  Co.  v.  Harvey, 
84  Ga.  372,  10  8.  E.  971;  Cohen  v.  Bank  of 
Georgia,  81  Ga.  723,  7  8.  E.  811;  Whitaker 
y.  Hudson,  65  Ga.  43;  Atlanta  v.  Gate  City 
Gaslight  Co.  71  Ga.  107. 

Messrs.  James  L.  Mayson  and  William 
P.  Hill,  for  defendants  in  error: 

The  granting  and  continuing  of  injunc- 
tions must  always  rest  in  the  sound  discre- 
tion of  the  judge,  according  to  the  circum- 
stances of  each  case. 

Code,  §  4920;  Whitaker  v.  Hudson,  65 
Ga.  43;  Bar  field  v.  Putzel,  92  Ga.  442,  17  8. 
E.  616. 

The  petition  and  evidence  in  this  case  did 
not  show  that  the  probable  damages  were 
irreparable,  or  that  all  the  defendants  were 
insolvent,  or  other  similar  circumstances, 
and  hence  the  injunction  was  properly  re- 
fused. 

Code,  §  4916;  Hatcher  v.  Hampton,  7  Ga. 
49;  Catching  v.  Terrell,  10  Ga.  576;  Sum- 
merville  Macadamized,  Graded  or  PI.  Road 
Co.  y.  Augusta  Land  Co.  56  Ga.  527;  Dill. 
Mun.  Corp.  4th  ed.  p.  1092;  Hart  v.  Albany, 
9  Wend.  571,  24  Am.  Dec.  165;  Dotes  v. 
Chicago,  11  Wall.  108,  20  L.  ed.  65;  Mooers 
v.  Smedley,  6  Johns.  Ch.  28. 

Under  the  facts  of  this  case,  the  remedy 
was  by  certiorari. 

Code,  (  4634;  Montezuma  v.  Minor,  70 
Ga.  191;  Cole  v.  Kegler,  64  Iowa,  69,  19  N. 
W.  843. 

The  special  authority  granted  to  the 
board  of  health  by  the  charter  of  Atlanta 
was  not  affected  by  prior  or  subsequent  gen- 
eral law. 

Craig  v.  Webb,  70  Ga.  191. 

Where  a  duty  is  imposed  or  discretion 
vested  in  a  person  or  body,  the  exercise  of 
this  discretion  is  final. 

Cooley,  Const.  Lim.  4th  ed.  pp.  51-54,  and 
note  on  p.  138;  Green  v.  Savannah,  6  Ga. 
11;  Martin  v.  Mott,  12  Wheat.  19,  6  L.  ed. 
537;  Danielhf  v.  Cabaniss,  52  Ga.  212; 
Oliver  v.  Americust  69  Ga.  169;  Queen  v. 
Atlanta,  59  Ga.  318;   Brunswick  v.  Fahm, 

60  Ga.  109 ;  Dill.  Mun.  Corp.  §  328 ;  Tiede- 
man,  Pol.  Power,  SI  122,  122a,  1226;  Lake 
View  v.  Rose  Hill  Cemetery  Co.  70  111.  191 ; 
Laxcton  v.  Steele,  152  U.  8.  133,  38  L.  ed. 
385,  14  Sup.  Ct.  Rep.  499;  Hart  v.  Albany, 
9  Wend.  571,  24  Am.  Dec.  182;  Salem  v. 
Eastern  R.  Co.  98  Mass.  431,  96  Am.  Dec. 
660. 

Under  the  charter  and  ordinances  of  the 
city  of  Atlanta,  the  board  of  health  had  the 
same  power  to  abate  nuisances  as  the  mayor 
and  general  council,  and  this  latter  body  had 
the  power  to  abate  them  summarily. 

Montezuma  v.  Minor,  70  Ga.  191,  73  Ga. 
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484;  Americus  v.  Mitchell,  79  Ga.  807,  6  8. 
E.  201 ;  Dunbar  v.  Augusta,  90  Ga.  390,  17 
8.  E.  970;  Savannah  v.  Mulligan,  95  Ga. 
323,  29  L.  R.  A.  303,  22  S.  E.  621 ;  Dupree 
v.  Brunswick,  82  Ga.  729,  9  8.  E.  1085; 
Morris  v.  Columbus,  102  Ga.  792,  42  L.  R. 
A.  175,  30  8.  E.  850;  Sohoen  Bros.  v.  At- 
lanta,  97  Ga.  701,  33  L.  R.  A.  804,  25  8.  E. 
380. 

This  power  has  very  ancient  authority  to 
support  it. 

3  Bl.  Com.  5;  Baten's  Case,  9  Coke,  53a/ 
Penruddockfs  Case,  5  Coke,  101;  Palmer  v. 
Poultney,  2  Salk.  458;  Hall's  Case,  1  Mod. 
76 ;  Cooper  v.  Marshall,  1  Burr.  263 ;  Sedgw. 
Stat,  &  Const.  Law,  pp.  434-436;  Tiedeman, 
State  &  Federal  Control,  p.  762;  Cooley, 
Const.  Lim.  4th  ed.  748;  Lawton  v.  Steele, 
152  U.  8.  133,  38  L.  ed.  385,  14  Sup.  Ct  Rep. 
499 ;  Mugler  v.  Kansas,  123  U.  8.  623,  31  L. 
ed.  205,  8  Sup.  Ct.  Rep.  273;  Boston  Beer 
Co.  v.  Massachusetts,  97  U.  8.  25,  24  L.  ed. 
989;  Chicago,  B.  &  Q.  R.  Co.  v.  Nebraska 
ex  rel.  Omaha,  170  U.  S.  57,  42  L.  ed.  948,  IS 
Sup.  Ct.  Rep.  513. 

It  is  likewise  very  generally  approved  by 
the  courts  of  last  resort  of  the  different 
states. 

Ferguson  v.  Selma,  43  Ala.  398;  Harvey 
v.  Dewoody,  18  Ark.  252;  Liebig  Mfg.  Co. 
v.  Wales  (Del.  Ch.)  34  Atl.  902;  King  v. 
Davenport,  98  111.  305,  38  Am.  Rep.  89 ;  Lake 
View  v.  Rose  Hill  Cemetery  Co.  70  111.  191, 
22  Am.  Rep.  71;  Baumgartner  v.  Hasty, 
100  Ind.  575,  50  Am.  Rep.  830;  Monroe  v. 
Hoffman,  29  La.  651,  29  Am.  Rep.  345; 
State  v.  Schlemmer,  42  La.  Ann.  1166,  10 
L.  R.  A.  135,  8  So.  307;  State  v.  Missouri 
P.  R.  Co.  33  Kan.  176,  6  Pac.  772;  Sprigg  v. 
Garrett  Park,  89  Md.  406,  43  Atl.  813; 
Water  town  v.  Mayo,  109  Mass.  315,  12  Am. 
Rep.  694 ;  Salem  v.  Eastern  R.  Co.  98  Mass. 
431,  96  Am.  Dec.  650;  Brady  v.  Northwest- 
ern Ins.  Co.  11  Mich.  425;  Wadleigh  v.  Gil- 
man,  12  Me.  403,  28  Am.  Dec.  188;  Ferren- 
bach  v.  Turner,  86  Mo.  416,  56  Am.  Rep. 
437;  Manhattan  Mfg.  d  Fertilizing  Co.  v. 
Van  Keuren,  23  N.  J.  Eq.  251;  Coe  v. 
Schultz,  47  Barb.  64;  Yonkers  Bd.  of  Health 
v.  Copcutt,  71  Hun,  149,  24  N.  Y.  Supp. 
625;  Hart  v.  Albany,  9  Wend.  571,  24  Am. 
Dec.  165;  Re  Jacobs,  98  N.  Y.  98,  50  Am. 
Rep.  636;  New  York  Health  Department  v. 
Trinity  Church,  145  N.  Y.  32,  27  L.  R.  A. 
710,  39  N.  E.  833;  People  v.  Vanderbilt,  28 
N.  Y.  396,  84  Am.  Dec.  351 ;  Kennedy  v.  Bd. 
of  Health,  2  Pa.  St.  366;  Smith  v.  Elliott, 
9  Pa.  345;  Fields  v.  Stokley,  99  Pa,  306,  44 
Am.  Rep.  109;  Theilan  v.  Porter,  14  Lea, 
622,  52  Am.  Rep.  173. 

Where  a  municipality  had  the  power  to 
summarily  abate  nuisances,  and  failed  to  do 
90,  it  was  liable  for  damages  arising  there- 
from. 

Parker  v.  Macon,  39  Ga.  725. 

Hence,  the  defendant  city,  in  the  present 
case,  was  obliged  to  act  or  take  upon  itself 
the  consequences  of  inaction. 

See  also  Smith  v.  Atlanta,  75  Ga,  110. 

Little,  J.,  delivered  the   opinion   of   the 
court : 
The  Western  &  Atlantic    Railroad    Com* 
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pany  and  others  presented  a  petition  to  the 
judge  d  the  superior  court  of  Fulton  coun- 
ty, in  which  it  was  alleged  that  on  Febru- 
ary 7,  1901,  certain  employees  of  the  city 
of  Atlanta,  acting  under    the   direction    of 
its  board  of  health,  began  to  forcibly  take 
up  and  remove  the  floor  of  the  building  in 
that  city  known  as  the   "Union    Passenger 
Depot,"  which  is  used  as  a  railway  station 
by  all  the  railroads  passing  through  or  hav- 
ing terminals  in  said  city.    The   board   of 
health  based  its  action  on  the  ground  that 
the  floor  sought  to  be  removed  was  a  nui- 
sance endangering  the  public  health.    The 
petition  also  alleged  that  the  floor,  which 
was  of  wooden  plank,  was  in  good  sanitary 
condition,  and  in  the    same    condition    in 
which  it  was  when  the  building  was  erected, 
and  when  the  property  was   leased   to  the 
plaintiffs  by  the  state,   whose   property   it 
was  and  is,  and  that  they  had  always  kept 
the  floor  in  good   repair,   substituting  new 
plank  for  the  old  whenever  necessary;  that 
the  board  of  health  had  ordered  them  to 
remove  the  floor,  and  place  in  its  stead  an 
aaphalt  floor,  or  one  pleasing  to  the  board, 
but  because  it  was  unnecessary,  and  would 
be  very  expensive,*  and    for   other    reasons 
specified,  they  did  not  comply  with  this  or- 
der; that  not  until  January,  1900,  was  there 
any  complaint  calling  the  attention  of  the 
plaintiffs  to  the  sanitary  condition  of  the 
floor;   that  about  that  time  surface  water 
in  the  streets,  caused  by  excessive  rainfalls, 
partially  flooded  the  floor,  and  the  plaintiffs, 
supposing  that  this  gave  rise  to  the  com- 
plaint, and  desiring  that  the  remedy  adopted 
should  conform  to  the  views  of  the  city  au- 
thorities, requested  the  city  engineer  to  pre- 
pare plans  for  the  draining  of  the  surface 
water,  which  he  did,  and  these  plans  were 
carried  out  in  the  construction  of  sewers, 
after  which  nearly  all  the  planks  in  the  floor 
were  removed,  and  new  plank  substituted, 
and  since  that  time  the  floor  has  not  been 
flooded.     The  petition  further  alleged  that 
the  board  of  health  had  no  jurisdiction  over 
the  question  as  to  whether  the  condition  of 
the  floor  was  a  nuisance  or  not;  that  this 
is  a   judicial    question,  and   the   plaintiffs 
were  entitled  to  be  heard  before  their  prop- 
erly could  be  condemned  and  abated  as  a 
nuisance;  that  there  was  no  legal  notice  of 
any  action  proposed    to    be   taken    by    the 
board  of  health  necessary  to  condemn  the 
floor  as  a  nuisance;  that,  after  the  repairs 
above  mentioned  were  made,  no  action  of 
any  kind  was  taken  by  the  board  of  health 
declaring  the  condition  of  the  floor  as  it  ex- 
isted on  February  7,  1901,  to  be  a  nuisance; 
and  that  under  the  law  applicable  to  the  city 
of  Atlanta  the  board  of  health  has  no  power 
to  determine  the  question  as  to  what  consti- 
tutes a  public  nuisance,  Atlanta  being  a  city 
of  more  than  20,000  inhabitants,  and  juris- 
diction as  to  what  constitutes  a  nuisance  be- 
ing vested  in  another  tribunal.    It  was  al- 
leged that  thus  removing  the  floor  of  the 
building  will  result  in  great  inconvenience 
to  the  traveling  public,  and  in  irreparable 
damage  to  the  plaintiffs,  and  that  the  in- 
dividuals doing  the  damage  were  insolvent. 
The  defendants,  in  their  answer,  denied  the 
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allegations  of  the  petition  as  to  the  sanitary 
condition  of  the  floor,  and  set  out  their  rea- 
sons for  treating  it  as  a  nuisance.  They 
contended  that  under  the  existing  conditions 
at  the  depot  a  suitable  floor  could  not  be 
made  of  wooden  plank.  They  averred  that 
under  the  charter  of  the  city  the  board  of 
health  is  vested  with  authority  to  abate 
nuisances  summarily  and  without  resort  to 
judicial  proceedings,  and  that  this  author- 
ity is  not  affected  by  the  general  law;  that, 
in  accordance  with  authority  granted  by  the 
charter,  the  mayor  and  general  council  of 
the  city  adopted  an  ordinance  providing  • 
that  the  board  of  health  "shall  have  full 
power  and  authority  to  require  the  owner 
or  occupant  of  a  lot  in  the  city  to  remove 
or  remedy  anything  on  said  lot  which,  in 
the  opinion  of  the  board,  may  endanger  the 
public  health,  and  on  failure  of  the  owner 
or  occupant  to  remove  or  remedy  the  same 
the  board  shall  direct  the  chief  sanitary  in- 
spector to  do  so  at  the  cost  of  said  owner 
or  occupant;"  and  that  the  removal  of  the 
depot  floor  was  undertaken  in  accordance 
with  the  authority  thus  granted.  It  was 
denied,  however,  that  the  board  was  pro- 
ceeding arbitrarily,  and  without  notice  to 
the  plaintiffs.  The  answer  averred  that 
more  than  a  year  before  the  action  com- 
plained of  the  board  ordered  the  plaintiffs 
to  remove  the  floor  because  of  its  unsanitary 
condition,  and  the  plaintiffs,  through  their 
representatives,  appeared  before  the  board, 
and  admitted  that  the  floor  was  in  this  con- 
dition, and  that  a  plank  floor  could  not  be 
kept  in  sanitary  condition,  and  agreed  that 
if,  by  December  1,  1900,  no  definite  plans  for 
the  construction  of  a  new  depot  should  be 
agreed  on,  they  would  proceed  without  fur- 
ther delay  to  construct  a  permanent  floor  of 
granitoid,  asphalt,  or  other  material,  satis- 
factory to  the  board  of  health;  that  the 
board,  after  the  thorough  investigation 
then  had,  adjudged  that  the  condition  of 
the  floor  was  a  nuisance,  and  directed  the 
chief  sanitary  inspector  to  make  cases  in 
the  recorder's  court  against  the  plaintiffs, 
and  to  abate  the  nuisance,  unless  it  was 
remedied;  that  shortly  before  December  1,  . 
1900,  and  at  different  times  afterwards,  the 
board  of  health  communicated  with  the 
plaintiffs  as  to  the  condition  of  the  floor, 
urging  compliance  with  this  agreement,  and 
received  assurances  from  the  plaintiffs'  rep- 
resentatives in  charge  of  the  depot  (known 
as  the  "board  of,  control")  that  the  agree- 
ment would  be  carried  out,  and  at  their 
instance  more  time  was  granted  them,  the 
lost  extension  granted  being  until  February 
2,  1901,  but  no  further  action  was  taken  by 
the  plaintiffs,  except  to  request  a  delay  un- 
til February  7th,  and  on  that  date  the  de- 
fendants, deeming  it  useless  to  delay  further, 
undertook  to  remove  the  floor,  and  replace 
it  with  a  permanent  floor  of  such  character 
as  would  he  sanitary,  and  prevent  the  ac- 
cumulation of  water  in  and  about  the  build- 
ing. The  evidence  submitted  on  the  ques- 
tion as  to  whether  the  condition  of  the  de- 
pot floor  was  a  nuisance  endangering  the 
public  health  was  conflicting.  The  court  ad- 
mitted in  evidence,  over  the  objections  of  the 
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Elaintiffs,  a  resolution  of  the  board  of 
ealth,  adopted  February  2,  1900,  declaring 
the  condition  of  the  depot  floor  to  be  a 
nuisance ;  an  agreement  by  the  board  of  con- 
trol, representing  the  plaintiffs,  the  sub- 
stance of  which  is  stated  in  the  answer  of 
defendants;  certain  correspondence  passing 
between  the  board  of  health  and  representa- 
tives of  the  plaintiffs;  the  minutes  of  the 
plaintiffs'  board  of  control;  and  testimony 
as  to  what  took  place  a£  a  meeting  of  the 
board  of  health,  and  as  to  the  action  taken 
by  the  board.  An  injunction  was  refused, 
and  the  plaintiffs  excepted,  not  only  to  the 
order  refusing  an  injunction,  but  also  to  the 
overruling  of  objections  made  by  them  to 
the  evidence  as  above  set  forth,  which  last 
ground,  in  view  of  the  ruling  made  in  the 
case,  need  not  be  considered.  The  assign- 
ment of  error  as  to  the  refusal  of  an  injunc- 
tion is  that  it  was  against  the  equity  of  the 
case,  and  was  in  violation  of  the  14th  Amend- 
ment of  the  Constitution  of  the  United 
States,  in  that  it  deprived  the  plaintiffs  of 
their  property  without  due  process  of  law, 
and  that  under  the  facts  and  law  of  the  case 
the  court  had  no  discretion  except  to  grant 
the  injunction  as  prayed. 

No  detailed  statement  of  the  evidence  con- 
tained in  the  record  is  deemed  to  be  neces- 
sary, but  reference  to  such  parts  of  it  as  be- 
comes material  will  be  considered  in  the  dis- 
cussion of  the  legal  propositions  by  which 
the  case  is  controlled.  We  shall  undertake 
to  establish  two  propositions  as  being  sound 
in  law,  and  controlling  in  this  case.  The 
first  is  that  neither  the  municipal  authori- 
ties of  any  city  in  this  state  nor  any  depart- 
ment of  a  city  government  has  the  legal 
right  summarily  to  abate  a  nuisance,  with- 
out first  having  given  reasonable  notice  to 
the  person  maintaining  the  thing  or  doing 
the  acts  alleged  to  be  a  nuisance  of  the  time 
and  place  of  hearing  the  question  whether 
such  thing  or  the  doing  of  such  acts  consti- 
tute a  nuisance,  and  the  determination  by 
such  body  that  the  thing  so  maintained  or 
the  .acts  done  in  law  constitute  a  nuisance, 
and  this  rule  of  law  applies  to  all  acts  and 
things  alleged  to  be  nuisances  except  those 
which  are  by  the  law  expressly  declared  to 
be  nuisances,  or  which  are  indisputably  so 
per  8e ;  and  that  this  is  true  notwithstand- 
ing the  municipal  authorities,  or  any  depart- 
ment thereof,  have,  by  the  charter  of  the 
town  or  city,  been  given  the  power  to  abate 
nuisances  in  such  city.  Xhe  second  propo- 
sition is  that  under  the  law  in  force  in  this 
state  jurisdiction  to  abate  nuisances  exist- 
ing in  a  city  of  20,000  population  or  more, 
except  the  specific  acts  done  or  thing  main- 
tained are  declared  by  the  common  or  stat- 
ute law  to  be  a  nuisance,  or  which  are  indis- 
putably so  per  8e,  resides  in  the  police  court 
of  such  city.  We  are  aware  that  in  enter- 
ing the  domain  of  the  discussion  necessary 
to  support  the  proposition  first  above  stated 
we  will  encounter  seemingly  contrary  rul- 
ings in  many  adjudicated  cases,  and  in 
treatises  bv  learned  text  writers.  On 
the  other  hand,  the  principles  there  an- 
nounced are,  we  think,  supported  by  reason, 
and  due  regard  to  the  right  of  protection  to 
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the  property  of  the  citizen,  favored  by  all 
courts,  and  the  distinct  current  of  the  gen- 
eral authorities,  and  are  recognized  by  our 
statutes.  We  eliminate  entirely  from  the 
discussion  reference  to  the  rights  of  a  priv- 
ate person  to  abate  a  public  or  private  nui- 
sance by  his*  own  act,  for  the  reason  that 
the  principles  of  law  which  establish  his 
right  and  fix  his  responsibility  in  so  doing 
are  not  involved  in  this  case,  because  when, 
according  to  the  admitted  fact,  certain  mem- 
bers of  the  board  of  health  of  the  city  of 
Atlanta  undertook  to  remove  the  floor  of  the 
Union  passenger  station  on  the  ground  that 
it  was  a  public  nuisance  maintained  by  the 
lessees  thereof,  which  menaced  the  health 
of  the  city,  this  undertaking  was  for  and  in 
behalf  of  a  recognized  governmental  depart- 
ment of  the  city,  and  the  principle  involved 
does  not  turn  upon  the  question  whether 
those  members  of  the  board  of  health  who  in- 
stituted such  proceedings  had  or  bad  not 
legal  authority  from  the  board  so  to  do.  It 
is  sufficient  for  the  purposes  of  this  discus- 
sion that  they  assumed  to  do  what  was  done 
in  the  name  of  that  body.  Nor  do  we  think 
that  the  fact  that  the  Union  passenger 
station  was  the  property  of  the  state  of 
Georgia,  which  had  been  leased  to  one  of  the 
plaintiffs,  would  prevent  the  lawful  abate- 
ment of  a  nuisance  existing  in  such  station 
building  and  maintained  by  the  lessee.  Ref- 
erence was  made  in  the  argument  to  the  le- 
gal principle  that  the  state  is  not  included 
in  the  operation  of  a  general  law  unless  in- 
cluded eo  nomine.  The  proposition  is 
sound,  but  not  applicable  to  the  facts  of 
this  case.  Assuming  that  the  floor  of  the 
building  which  was  sought  to  be  removed  as 
a  nuisance  was  the  property  of  the  state,  it 
is  uncontested  that  such  removal  was  at- 
tempted to  be  had  for  the  purpose  of  re- 
placing the  plank  floor  with  a  permanent, 
and  more  costly  one,  at  the  expense  of  the 
lessees;  and,  had  this  purpose  been  accom- 
plished, no  loss  or  deprivation  of  property 
would  have  been  occasioned  to  the  state. 
With  these  suggestions  as  a  passing  reply 
to  the  point  made,  we  proceed  to  the  discus- 
sion of  the  first  proposition  stated  above. 

By  an  act  of  the  general  assembly,  ap- 
proved February  28,  1874  (Acts  1874,  p. 
116),  a  new  charter  was  established  for  the 
city  of  Atlanta,  in  which,  by  §  67,  the  may- 
or and  general  council  of  the  city  were  au- 
thorized to  constitute  one  proper  and  fit  per- 
son from  each  ward  as  a  board  of  health,  and 
it  was  made  the  duty  of  said  board  to  report 
to  the  mayor  and  general  council  all  nui- 
sances which  were  likely  to  endanger  the 
health  of  any  portion  of  the  city,  and  the 
mayor  and  general  council  were  given  pow- 
er, upon  the  report  of  the  board  of  health, 
to  cause  such  nuisances  to  be  abated,  and  its 
recommendations  were  to  be  carried  out  in 
a  summary  manner  at  the  expense  of  the 
party  causing  the  nuisance,  etc.  By  §  71 
it  is  provided  that  the  board  of  health  of  the 
city  of  Atlanta  may  exercise  the  same  pow- 
er as  is  now  vested  in  the  mayor  and  gen- 
eral council  of  said  city  relating  to  the 
I  abatement  of  such  nuisances  as  are  likely 
to  endanger  the  health  of  the  city  to  sucn 
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extent  and  under  such  regulations  as  may  be 
prescribed  by  the  mayor  and  said  general 
council.  Perhaps,  by  the  original  and 
amended  charter  of  the  city,  further  plenary 
powers  in  this  respect  were  conferred,  and 
we  will  assume,  for  the  sake  of  the  argu- 
ment, that  the  board  of  health  was  invested 
both  by  the  charter  and  municipal  ordinances 
with  the  power  to  inquire  into,  and,  concur- 
rently with  the  mayor  and  general  council, 
to  abate,  nuisances.  It  may  also  here  be  no- 
ticed that  the  manner  of  such  abatement 
was  to  be  summary,  and  by  the  officers  of 
the  police  department  of  the  city,  under 
proper  order.  It  must  not  be  understood, 
however,  that  the  use  of  the  term  "sum- 
mary" means  or  implies  that  it  shall  or  may 
be  done  without  proper  investigation  of  the 
facts,  or  that  it  may  be  done  without  notice, 
or  an  opportunity  to  be  heard  by  the  per- 
son who,  it  is  alleged,  committed  the  acts, 
or  whose  property  is  sought  to  be  affected. 
A  summary  proceeding  is  thus  defined  by 
Mr.  Bouvier:  "A  form  of  trial  in  which 
the  ancient,  established  course  of  legal  pro- 
ceedings is  disregarded,  especially  in  the 
matter  of  trial  by  jury,"  etc.  And  this  em- 
inent lexicographer,  citing  Blackstone  and 
Chancellor  Kent,  together  with  a  number  of 
adjudicated  cases,  says,  referring  to  such  a 
proceeding,  that  in  no  case  can  a  party  be 
tried  summarily  unless  such  proceedings 
are  authorized  by  legislative  authority,  ex- 
cept, perhaps,  in  cases  of  contempt;  for  the 
common  law  is  a  stranger  to  such  a  mode  of 
trial.  Mr.  Black  defines  a  summary  pro- 
ceeding to  be  "any  proceeding  by  which  a 
controversy  is  settled,  case  disposed  of,  or 
trial  conducted  in  a  prompt,  simple  manner 
without  the  aid  of  a  jury.  .  .  .  Proceed- 
ings are  said  to  be  summary  when  they  are 
short  and  simple  in  comparison  with  regular 
proceedings;  that  is,  with  the  proceedings 
which  alone  would  have  been  applicable 
either  in  the  same  or  analogous  cases  if 
summary  proceedings  had  not  been  avail- 
able." So,  then,  the  power  given  to  abate 
nuisances  in  a  summary  manner  does  not  at 
all  mean  that  they  may  be  abated  without 
notice  or  hearing,  but  simply  that  it  may  be 
done  without  a  trial  in  the  ordinary  forms 
prescribed  by  law  for  a  regular  judicial  pro- 
cedure; and  the  abatement  of  a  nuisance  by 
the  municipal  authorities,  after  investiga- 
tion and  determination  that  a  nuisance  ex- 
ists, on  their  order,  by  a  police  officer,  is  a 
summary  proceeding.  Indeed,  it  seems  to 
be  contemplated  by  the  definitions  referred 
to  that  a  summary  proceeding  involves  some 
kind  of  a  trial;  so  that,  when  the  board  of 
health  was  invested  with  power  to  abate 
nuisances  in  a  summary  manner,  they  were 
not  necessarily  invested  with  the  power  to 
do  so  in  the  absence  of  any  trial  or  inquiry 
into  the  facts  without  notice.  The  weight 
of  authority  and  our  own  statute  is  to  the 
effect  that,  as  to  nuisances  of  the  character 
which  the  board  of  health  alleges  the  floor 
of  the  passenger  station  to  have  been,  it 
cannot  lawfully  be  done  without  notice,  and 
a  judgment  of  the  tribunal  or  department  I 
invested  with  power  to  abate.  la  the  case 
«)4  JL.  K.  JL» 


of  Yates  v.  Milwaukee,  10  Wall.  497,  19  L. 
ed.  984,  the  Supreme  Court  of  the  United 
States  ruled  two  propositions:  First,  that 
the  question  of  nuisances  or  obstructions 
must  be  determined  by  general  and  fixed 
law;  second,  that  it  is  not  to  be  tolerated 
that  the  local  municipal  authorities  of  a 
city  declare  any  particular  business  or 
structure  a  nuisance  in  such  a  summary 
mode  ( referring  to  the  case) ,  and  enforce  the 
decision  at  their  own  pleasure.  In  the  case 
under  consideration  in  that  court  it  ap- 
peared that  the  legislature  of  Wisconsin 
had  authorized  the  common  council  of  the 
city  of  Milwaukee  by  ordinance  to  establish 
dock  and  wharf  lines  along  certain  rivers, 
to  restrain  and  prevent  encroachments  upon 
said  rivers  and  obstructions  thereto;  and 
the  city,  by  an  ordinance,  had  declared  a 
particular  wharf  to  be  an  obstruction  to 
navigation,  and  a  nuisance,  and  ordered  it 
to  be  abated.  An  injunction  was  applied 
for  to  enjoin  the  city  from  interfering  with 
the  wharf  ordered  to  be  abated.  In  the 
course  of  his  opinion  in  that  case  Mr.  Justice 
Miller  says:  "The  mere  declaration  by  the 
city  council  of  Milwaukee  that  a  certain 
structure  was  an  encroachment  or  obstruc- 
tion did  not  make  it  so,  nor  could  such 
declaration  make  it  a  nuisance  unless  it  in 
fact  had  that  character.  It  is  a  doctrine 
not  to  be  tolerated  in  this  country  that  a 
municipal  corporation,  without  any  general 
laws  either  of  the  city  or  of  the  state,  with- 
in which  a  given  structure  can  be  shown  to 
be  a  nuisance,  can,  by  its  mere  declaration 
that  it  is  one,  subject  it  to  removal  by  any 
person  supposed  to  be  aggrieved,  or  even  by 
the  city  itself.  This  would  place  every 
house,  every  business,  and  all  the  property 
of  the  city,  at  the  uncontrolled  will  of  the 
temporary  local  authorities."  In  the  case 
of  Hut  ton  v.  Camden,  39  N.  J.  L.  122,  23 
Am.  Rep.  203,  it  appears  from  the  report 
that  by  the  charter  of  the  city  of  Camden 
the  common  council  was  authorized  to  es- 
tablish a  board  of  health,  and  to  define  its 
powers  and  duties.  That  such  council  was 
authorized  in  its  charter  "to  abate  or  re- 
move nuisances  of  every  kind  at  the  expense 
of  those  maintaining  the  same,  and  to  com-  • 
pel  the  owner  or  occupant  of  any  lot,  house, 
building,  shed,  cellar,  or  place  wherein  may 
be  carried  on  any  business  or  calling,  or 
in  or  upon  which  there  may  exist  any  mat- 
ter or  thing  which  is  or  may  be  detrimental 
in  the  opinion  of  the  sanitary  committee  or 
hoard  of  health,  ...  to  the  health  of 
the  inhabitants  of  the  city,  ...  to 
.  .  .  abate  the  same  .  .  .  under  the 
direction  of  the  city  council,"  etc.  Under 
this  power  the  council  passed  an  ordinance 
establishing  a  board  of  health,  and  provided 
that,  whenever  the  board  of  health  should 
deem  it  advisable  for  the  public  health  of 
the  city  forthwith  to  abate  or  remove  any 
nuisance  in  the  city,  it  was  authorized  and 
directed  to  cause  the  same  to  be  abated  at 
the  expense  of  the  owner.  It  further  ap- 
peared that  at  a  meeting  of  the  board  of 
health  on  a  particular  day  a  resolution  was 
passed  that  a  lot  of  a  citizen  on  a  certain 
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■treet  be  declared  to  be  a  nuisance,  and 
the  owner  was  directed  to  fill  it  up  to  grade. 
The  order  not  being  complied  wiui,  the  city 
did  the  work  at  considerable  cost,  and,  the 
owner  refusing  to  pay  it,  an  action  was  in- 
stituted to  recover  it.  Referring  to  this 
declaration  of  the  board  of  health  that  the 
lot  was  a  nuisance,  Chief  Justice  Beasley 
said:  "Giving,  therefore,  to  this  resolution 
the  utmost  legal  effect  that  can  be  ascribed 
to  it,  by  conceding  to  the  sanitary  board  a 
judicial  capacity  in  the  premises,  still  its 
action  must  be  regarded  as  entirely  void, 
inasmuch  as  it  appears  that  it  had  not  ac- 
quired jurisdiction  over  the  plaintiffs  in  er- 
ror. The  proceeding  was  coram  non  judice, 
and  as  such  was  not  merely  voidable,  but 
was  an  absolute  nullity."  Judge  Dillon,  in 
his  great  work  on  Municipal  Corporations, 
in  referring  to  nuisances,  and  to  the  power 
to  prevent  and  abate  them,  says:  "It  is 
to  secure  and  promote  the  public  health, 
safety,  and  convenience  that  municipal  cor- 
porations are  so  generally  and  so  liberally 
endowed  with  power  to  prevent  and  abate 
nuisances.  This  authority,  and  its  sum- 
mary exercise,  may  be  constitutionally  con- 
ferred on  the  incorporated  place,  and  it  au- 
thorizes its  council  to  act  against  that  which 
comes  within  the  legal  notion  of  a  nuisance; 
but  such  power,  conferred  in  general  terms, 
cannot  be  taken  to  authorize  the  extrajudi- 
cial condemnation-  and  destruction  of  that  as 
a  nuisance  which,  in  its  nature,  situation, 
or  use,  is  not  such."  1  Dill.  Mun.  Corp.  4th 
ed.  §  374.  Mr.  Wood,  in  his  treatise  on  the 
law  of  Nuisances  (vol.  2,  §  744,  p.  977) ,  says: 
"A  municipal  corporation  which  is  empow- 
ered to  declare  what  shall  be  nuisances  is  not 
thereby  authorized  to  declare  that  to  be  a 
nuisance  which  is  not  so  in  fact.  Things 
which  may  or  may  not  be  nuisances,  where 
their  character  in  this  respect  depends  upon 
circumstances,  cannot  be  so  declared  in  ad- 
vance. The  question  when  the  thing  may  or 
may  not  be  a  nuisance  must  be  settled  as  one 
of  fact,  and  not  of  law."  "To  determine 
what  is  by  the  law  a  nuisance  is  an  exercise 
of  judicial  power."  State  v.  Noyes,  30  N. 
H.  204.  In  the  case  of  Denver  v.  Mullen, 
7  Colo.  345,  3  Pac.  603,  it  was  ruled  that 
things  which  were  not  nuisances  per  se 
must  lawfully  be  ascertained  to  be  such,  and 
the  municipal  authorities  could  not  arbi- 
trarily declare  a  thing  a  nuisance,  or  de- 
stroy valuable  property  which  is  lawfully 
erected  or  created,  without  such  lawful  as- 
certainment; and  except  in  exceptional 
cases,  or  where  the  thing  is  clearly  a  nui- 
sance itself,  it  should  be  judicially  deter- 
mined. In  Darst  v.  People,  51  111.  286.  2 
Am.  Rep.  301,  it  was  ruled  that  intoxicating 
liquors  could  not  be  taken  away  or  removed, 
under  an  ordinance  declaring  such  liquors 
kept  within  the  town  limits  to  be  a  nuisance, 
before  it  had  been  judicially  declared  that 
the  ordinance  had  been  violated.  But,  as 
conclusive  of  the  question,  so  far  as  this 
s*ate  is  concerned,  we  have  only  to  refer  to 
a  provision  of  our  law  which  has  been  in 
force  since  1833,  and  which  is  found  in 
Civil  Code,  §5  4760-4763.  The  first  of  these  ' 
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sections  provides  that  a  nuisance  may  be 
abated  by  the  order  of  two  or  more  justices 
of  the  peace  in  the  county  where  it  exists, 
founded  upon  the  opinion  of  a  jury,  and  the 
order  shall  be  executed  by  the  sheriff  of  the 
county,  or  his  deputy.  A  further  provision 
declares  that,  if  the  nuisance  complained  of 
exists  in  a  town  or  city  under  the  govern- 
ment of  a  mayor,  etc.,  such  nuisance  may 
be  abated,  with  the  advice  of  the  aldermen 
or  council,  by  order  of  the  mayor;  and,  re- 
ferring to  this  provision,  §  4763  expressly 
declares  that  reasonable  notice  shall  be  giv- 
en to  the  parties  interested  of  the  time  and 
place  of  the  meeting  of  such  justices  and 
freeholders,  or  such  mayor,  intendani,  alder- 
men, etc.  These  provisions  constitute  a 
general  law  of  this  state.  It  is,  however, 
claimed  that  the  charter  of  the  city  of  At- 
lanta was  enacted  subsequently  to  the  pas- 
sage of  the  act  which  contains  these  provi- 
sions, and,  that  being  so,  the  provisions  of 
the  charter  have  the  legal  effect  of  render- 
ing inapplicable  the  provisions  of  the  stat- 
ute to  the  city  of  Atlanta;  and  the  case  of 
Montezuma  v.  Minor,  70  Ga.  101,  is  relied 
on  for  the  proposition  that  the  special  au- 
thority granted  to  the  board  of  health  by 
the  charter  of  Atlanta  was  not  affected  by 
prior  or  subsequent  general  laws.  With- 
out conceding  that  the  case  referred  to  is 
authority  for  the  proposition  that  the  char- 
ter of  Atlanta  was  not  affected  by  a  subse- 
quent law, — which  proposition  will  be  dis- 
cussed in  another  part  of  this  opinion, — we 
must,  in  fairness,  accept  the  rulipg  made 
in  that  case  as  sustaining  the  proposition 
that  a  prior  general  law  providing  for  the 
abatement  of  nuisances  does  not  prevent  the 
legislature  from  subsequently  conferring 
such  power  on  the  municipal  authorities  of 
ft  city.  In  that  case,  as  we  understand  the 
facts,  the  authorities  of  the  town  of  Monte- 
zuma sought  to  abate  as  a  nuisance  a  mill 
pond  from  which  was  operated  a  grist  mill. 
To  this  attempt  the  defense  was  interposed 
by  the  owner  that,  if  it  was  a  nuisance,  the 
same  could  not  be  abated  by  the  authorities 
of  the  town,  because  under  the  act  of  1833, 
referred  to  above,  the  ordinary  of  the  coun- 
ty  alone  had  jurisdiction,  and  that  the  affi- 
davit of  two  or  more  freeholders  was  a  con- 
dition precedent  to  the  right  of  the  ordi- 
nary to  summon  a  jury  and  adjudge  wheth- 
er the  mill  and  adjacent  water  were  in  fact 
a  nuisance.  This  court  ruled  that,  the  act 
incorporating  the  town  of  Montezuma,  being 
subsequent  to  the  act  of  1833,  by  its  terms 
devested  the  jurisdiction  of  the  ordinary, 
and  vested  the  power  to  abate  nuisances 
within  its  limits  in  the  authorities  of  the 
town ;  and  that  under  the  charter  of  the  town 
the  municipal  authorities  had  full  power  to 
abate  a  nuisance  on  the  report  of  the  board 
of  health,  although  such  nuisance  consisted 
of  a  mill  and  machinery  run  by  water.  But 
how  does  the  ruling  there  made  affect  the 
validity  of  the  act  of  1833  as  to  the  require- 
ment of  notice  to  the  parties  interested  of 
the  time  and  place  of  the  meeting  of  the  may- 
or and  council,  at  which  the  question  of  the 
existence  of  the  nuisance  is  to  be  deter- 
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mined?  The  only  change  in  this  general  law 
which  the  Minor  Case,  70  6a.  191,  effected 
was  that  the  ordinary  was  deprived  of 
the  jurisdiction  which  the  general  law  con- 
ferred on  that  officer  within  the  limits  of 
the  town  of  Montezuma.  It  only  effected  a 
substitution  of  one  governmental  agency  for 
another,  leaving  the  act  of  1833  otherwise 
of  full  force  and  effect,  and  especially  that 
part  of  it  which  declares  that  reasonable 
notice  shall  be  given  to  the  parties  inter- 
ested of  the  time  and  place  of  meeting  of 
the  mayor  and  aldermen.  No  change  in  this 
provision  was  caused  by  the  act  incorporat- 
ing the  town  of  Montezuma,  and  no  change 
was  effected  in  this  provision,  as  we  think, 
by  the  act  creating  a  new  charter  for  the 
city  of  Atlanta.  It  was  a  summary  pro- 
ceeding to  abate  a  nuisance  when  done  by 
tne  ordinary  and  a  jury.  It  is  none  the 
less  a  summary  proceeding  when,  after  no- 
tice, the  nuisance  is  ordered  to  be  abated  by 
the  mayor  or  board  of  health. 

Another  proposition  is  relied  on  by  the 
defendant  in  error  to  sustain  its  theory  of 
the  law  of  the  case,  to  wit,  that,  where  a 
duty  is  imposed,  or  a  discretion  vested,  in 
a  person  or  body,  the  exercise  of  this  dis- 
cretion is  final.  The  proposition,  as  stated, 
is  undoubtedly  sound;  but,  while  it  is  so, 
it  is  fundamental  law  that  the  performance 
of  the  duty,  and  the  exercise  of  the  discre- 
tion, in  a  case  where  personal  liberty  or  pri- 
vate rights  are  involved,  cannot  legally  be 
had  in  the  absence  of  a  notice  to  the  person 
interested,  that  he  may  have  an  opportunity 
to  contest  the  facts  in  relation  to  which  such 
person  or  body  is  to  exercise  its  discretion- 
ary power.  The  case  of  Americua  v.  Mitch- 
til  79  Ga.  .807,  5  S.  E.  201,  is  not  at  all  in 
conflict  with  the  proposition  which  we  are 
endeavoring  to  sustain.  In  that  case  it  ap- 
pears that  the  municipal  authorities  were 
seeking  to  abate  as  a  nuisance  a  mill  pond 
within  the  limits  of  the  city,  and  by  the  an- 
swer it  appears  that  there  was  a  judgment 
of  the  mayor  and  aldermen  condemning  the 
pond  as  a  nuisance.  A  bill  was  filed  seek- 
ing to  enjoin  the  authorities  from  proceed- 
ing to  destroy  the  dam  which  collected  the 
water  in  the  pond,  on  tht  ground  that  it 
was  not  a  nuisance;  and  this  court  ruled 
that,  under  the  charter  and  ordinances  of 
the  city,  the  mayor  and  council,  on  the  rec- 
ommendation of  the  board  of  health,  had 
full  power,  in  a  summary  manner,  to  abate 
nuisances,  and  that  it  was  for  that  body  to 
determine  whether  it  was  a  nuisance  or  not. 
If  they  came  to  the  conclusion  that  it  was, 
they  had  the  right  to  abate  it  in  a  summary 
manner.  No  point  was  made- by  the  owner 
of  the  mill  that  he  had  no  notice  of  the  pro- 
ceedings which  were  had  under  which  his 
property  was  declared  to  be  a  nuisance.  It 
is  evident,  however,  that  such  proceedings 
were  had  from  the  fact  that  there  was  a 
judgment  of  condemnation  by  the  mayor 
and  aldermen.  The  only  complaint  was  that 
this  judgment  was  wrong.  The  effect  of 
the  ruling  made  is  that  a  court  of  equity 
will  not  interpose  to  enjoin  the  execution  of 
the  judgment  rendered  on  the  ground  that 
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the  finding  was  wrong.  This  case  does  not, 
in  our  judgment,  construe  the  section  of  our 
Code  requiring  notice  to  the  persons  inter- 
ested differently  from  the  view  which  we 
now  take  of  it.  In  Dunbar  v.  Augusta,  90 
Ga.  390,  17  S.  E.  907,  cited  by  counsel  for 
defendant  in  error,  Chief  Justice  Bleckley 
said,  in  his  opinion  rendered  in  the  case, 
that  it  was  evident  that  the  board  of  health 
did  in  fact  consider  and  decide  that  the  corn 
was  dangerous  io  the  public  health,  and  that 
the  chief,  if  not  the  only,  reason  suggested 
against  the  binding  force  of  that  decision  is 
that  it  was  made  without  notice  to  the  own- 
ers of  the  property.  As  meeting  this  point 
fully  and  entirely,  this  eminent  jurist  said : 
"But,  according  to  the  authorities,  notice 
was  not  essential  except  for  the  purpose  of 
rendering  the  decision  conclusive;  the  nui- 
sance in  question,  if  one  at  all,  being  a.  nui- 
sance at  common  law."  We  are  not  con- 
tending that  where  the  particular  thing  or 
the  act  sought  to  be  abated  is  made  a  nui- 
sance by  statute,  or  is  characterized  as  such 
by  the  common  law,  any  inquiry  or  notice 
is  necessary,  because  the  question  as  to 
whether  it  is  in  fact  a  nuisance  is  already 
determined;  but  when  the  act  or  thing  is 
not  made  so  by  the  common  or  statute  law, 
— as  in  this  case, — the  question  whether  it  is 
or  is  not  a  nuisance  is  a  judicial  one,  to 
be  passed  upon  by  the  tribunal  having  pow- 
er to  abate  it,  after  notice  to  the  party  in- 
terested. The  case  of  Savannah  v.  Mulli- 
gan, 95  Ga.  323,  29  L.  R.  A.  303,  22  S.  E. 
621,  is  cited  on  this  point  by  the  defendant 
in  error  in  support  of  its  contention,  but  the 
ruling  made  in  that  case,  we  think  does  not 
require  a  different  construction  of  the  stat- 
ute providing  for  notice  than  the  one  we 
have  given  to  it.  In  that  case  Mulligan  in- 
stituted an  action  against  the  city  to  recov- 
er the  value  of  a  feather  bed,  pillows,  and  a 
mattress  destroyed  by  a  sanitary  inspector 
under  orders  of  its  health  officer.  This 
court  ruled  there  that,  unless  the  property 
destroyed  was  itself  a  nuisance  endangering 
the  public  health  or  safety,  it  was  wrongful- 
ly destroyed ;  but  that  if  it  did  so  endanger 
the  public  health,  it  might  be  destroyed  by 
the  authorities  lawfully,  and  without  pay- 
ing the  owner  its  value,  if  the  charter  of  the 
city  conferred  on  it  the  power  to  abate  such 
nuisances.  The  decision  referred  to  the 
provisions  incorporated  in  §  1456  of  the 
Political  Code,  as  follows:  "Analogous  to 
the  right  of  eminent  domain  is  the  power 
from  necessity  vested  in  corporate  authori- 
ties of  cities,  towns,  and  counties  to  inter- 
fere with,  and  sometimes  to  destroy,  the  pri- 
vate property  of  the  citizen  for  the  public 
good,  such  as  the  destruction  of  houses  to 
prevent  the  extension  of  a  conflagration,  or 
the  taking  possession  of  buildings  to  prevent 
the  spreading  of  contagious  diseases."  By 
the  facts  of  the  case  it  was  shown  conclusive- 
ly, said  Chief  Justice  Simmons,  who  deliv- 
ered the  opinion,  "and  beyond  question,  that 
the  property  destroyed  was  in  fact  a  nui- 
sance endangering  the  puolic  health,  having 
been  used  as  bedding  by  a  person  who  hid 
scarlet  fever,  a  highly  contagious  disease; 
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and  the  mayor  and  aldermen  of  the  city,  un- 
der its  charter,  had  ample  authority  to 
abate  the  nuisance"  in  question.  It  may  be 
well  to  consider  at  this  point  for  a  moment 
the  power  of  municipal  authorities  to  abate 
certain  nuisances  without  any  proceedings 
whatever  except  to  order  their  abatement. 
These  are,  we  think,  not  only  such  things  as 
are  by  the  law  declared  to  be  nuisances,  but 
also  those  which  are  indisputably  so  per  se. 
In  each  of  these  cases,  a  necessity  exists  to 
destroy  private  property  in  order  to  protect 
the  public.  Vicious  animals,  which  are  ac- 
customed to  attack  a  man,  are  nuisances, 
and  under  certain  circumstances  may  be 
killed  without  any  proceedings  whatever, 
either  by  a  private  person  or  by  order  of  the 
municipal  authorities.  It  is  a  public  nui- 
sance for  one  who  is  infected  with  an  infec- 
tious or  contagious  disease  to  expose  him- 
self in  a  public  place.  To  take  a  horse  in- 
fected with  glanders  into  a  public  place  is 
such.  Mr.  Tiedeman,  in  his  work  on  Munic- 
ipal Corporations,  \  120,  citing  Ferguson  v. 
Belma,  43  Ala.  308;  Nolan  v.  Franklin,  4 
Yerg.  163;  North  Chicago  City  R.  Co.  v. 
Ijake  View,  105  111.  207,  44  Am.  Rep.  788; 
Hart  v.  Albany.  9  Wend.  571,  24  Am.  Dec. 
165, — declares  that,  where  the  property  or 
act  is  per  se  a  nuisance,  the  power  of  the 
municipality  is  unquestioned,  though  its  ex- 
ercise may  involve  the  destruction  of  private 
property.  In  his  work  on  Limitations  of 
Police  Power  (§  \22g)  the  same  author  de- 
clares that  in  certain  cases  of  extreme  neces- 
sity the  private  individual  may,  without  the 
aid  of  the  government,  abate  or  remove  the 
nuisance  (referring  to  a  public  nuisance) ; 
in  other  cases  the  government,  through  its 
proper  department,  must  interfere.  In  the 
Mulligan  Case,  95  Ga.  323.  29  L.  R.  A.  303, 
22  S.  E.  621,  the  property  destroyed  was  a 
nuisance  per  se,  which  threatened  the  health 
of  the  people  generally.  Being  a  nuisance 
per  se,  there  was  no  necessity  for  any  in- 
quiry ;  hence  no  need  of  notice.  The  further 
cited  case  of  Morris  v.  Columbus,  102  Ga. 
702.  42  L.  R.  A.  175,  30  S.  E.  850,  has,  we 
think,  but  little  application  to  the  point 
now  under  discussion.  Morris  questioned 
the  constitutionality  of  the  act  of  the  gen- 
eral assembly  which  had  conferred  upon  the 
city  of  Columbus  authority  to  require  vacci- 
nation, and  the  court  simply  ruled  that,  in 
the  exercise  of  the  police  power,  the  general 
assembly  may  confer  upon  the  authorities 
of  the  city  power  to  make  and  enforce  an 
ordinance  requiring  all  persons  within  the 
limits  of  the  corporation  to  submit  to  vacci- 
nation, whenever  an  epidemic  of  smallpox 
is  existing  or  may  be  reasonably  apprehend- 
ed. Tne  only  question  of  fact  which  could 
arise  in  that  case  was  whether  the  occasion 
for  the  enactment  of  such  an  ordinance  had 
arisen.  And  on  an  entirely  different  princi- 
ple from  any  which  we  have  invoked  the 
municipal  government  must,  of  course,  be 
the  final  and  conclusive  arbiter  as  to  the  ex- 
istence of  such  conditions.  It  is  our  opin- 
ion that  the  provisions  of  our  Code  require, 
when  a  municipal  corporation  is  seeking  to 
abate  a  nuisance,  such  as  it  was  alleged  the 
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floor  of  the  Union  passenger  station  waa  in 
this  case,  that  the  parties  interested  be  giv- 
en reasonable  notice  of  the  time  and  place 
of  hearing  at  which  the  fact  whether  the 
property  complained  of  is  or  is  not  a  nui- 
sance shall  be  inquired  into  and  determined; 
that  without  such  notice,  and  a  judgment, 
on  the  facts  by  the  body  invested  with  power 
to  abate  the  nuisance,  it  is  unlawful  to  en- 
ter thereon,  and  remove  or  destroy  it  as  a 
nuisance.  If  the  thing,  as  we  have  said,  is- 
declared  by  law  to  be  a  nuisance,  or  if  it 
is  unquestionably  a  nuisance, — such  as  a 
rabid  dog,  infected  clothing,  the  carcass  of  a 
dead  animal  on  a  private  lot,  the  presence 
of  a  smallpox  patient  on  the  street, — it 
may  be  abated  by  the  municipal  authorities 
at  once,  by  order,  from  the  necessity  of  the 
case,  and  to  meet  an  emergency  which  exists 
to  at  once  protect  the  health  and  lives  of  the 
people. 

2.  We  now  proceed  to  the  consideration  of 
the  second  question  presented,  namely,  upon 
what  department  of  the  municipal  govern- 
ment, under  the  laws  of  this  state,  devolves 
jurisdiction  to  abate  nuisances  in  a  city  hav- 
ing a  population  of  20,000  or  more?  The 
provisions  of  the  act  of  1833,  which  are  in- 
corporated in  §  4760  of  the  Civil  Code,  de- 
clare that  any  nuisance  which  tends  to  the 
immediate  annoyance  of  the  citizens  in  gen- 
eral, is  manifestly  injurious  to  the  public 
health  and  safety,  or  tends  to  corrupt  the 
manners  and  morals  of  the  people,  may  be 
abated,  etc.  And  it  is  only  such  nuisances 
as  these  that  the  act  of  1833  refers  to  when, 
as  codified  in  §  4762,  it  declares  they  may 
be  abated  by  order  of  the  mayor  or  alder- 
men when  they  exist  in  incorporated  towns. 
It  will  be  noted  that  a  nuisance  injurious  to* 
the  public  health  is  expressly  brought  with- 
in its  provisions,  and  that  to  this  class  of 
nuisances  the  entire  act  refers,  including, 
as  we  have  previously  shown,  a  requirement 
that  reasonable  notice  shall  be  given  to  in- 
terested parties  of  the  meeting  of  the  mayor 
and  aldermen  to  pass  on  the  same  before- 
the  order  is  issued.  This  act  of  1833  is  a 
public  law,  but,  as  seen  in  the  Minor 
Case,  70  Ga.  191,  it  was  ruled  by  this  court 
that,  notwithstanding  it  was  a  public  law 
in  force  in  1871,  the  provisions  in  the  charter 
of  the  town  of  Montezuma,  nassed  by  the 
legislature  in  that  year,  rendered  inappli- 
cable as  to  the  abatement  of  nuisances  in 
that  town  so  much  of  the  act  as  provided 
that,  where  the  nuisance  complained  of  was- 
a  grist  mill,  it  should  be  abated  by  the  ordi- 
nary and  a  jury  of  the  county.  Practically r 
this  is  the  effect  of  the  ruling  made  in  that 
case.  Other  than  to  the  town  of  Montezu- 
ma, and  other  towns  and  cities  in  which  its- 
operation  has  been  specially  suspended  by 
charter  provisions,  this  act  remains  in  full 
force.  By  an  act  approved  December  4. 
1889,  the  general  assembly  amended  the 
charter  of  the  city  of  Atlanta,  and,  among 
other  particulars,  the  caption  of  the  act  re- 
cites that  it  is  "to  confer  upon  the  record- 
er's or  mayor's  court  of  said  city  the  juris- 
diction now  devolving  upon  the  mayor  and 
general  council  in  the  trial  and  abatement 
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of  certain  nuisances  as  provided  by  the  law 
of  the  state  as  contained  in"  certain  sections 
of  the  Code  of  Georgia.    The  amending  act 
declares  "that  the  jurisdiction  now  vested  in 
the  mayor  and  general  council  of  said  city 
under  and  by  the  laws  of  this  state  as  con- 
tained in  the  Code  of   .   .   .    1882  in  fi§  4004 
to  4100,  inclusive,  in  respect  to  the  trial  and 
abatement  of  nuisances,  as  set  forth  in  said 
Code  and  sections,  be,  and  the  same  is  here- 
by, devolved  upon  and  vested  in  the  record- 
er's or  mayor's  court  of  said  city.    "Said  re- 
corder's or  mayor's  court  shall  have  the  same 
jurisdiction,  power,  and  duty  as  to  the  trial 
and  abatement  of  said  nuisances  as  the  mayor 
and  general  council  of  said  city  has  hereto- 
fore had,  and  said  mayor  and  general  council 
are  hereby  relieved  of  jurisdiction  and  duty 
to  try,  hear,  or  abate  such  nuisances,  pro- 
vided and  except  that  nothing  in  this  act 
contained  shall  devest  the  mayor  and  gener- 
al council  and  board  of  health  of  said  city 
of  jurisdiction   as    to    nuisances   affecting 
health,  as  now  provided  by  law."    So  that 
this  act,  by  its  terms,  conferred  upon  the 
recorder's  or  mayor's  court  of  the  city  of 
Atlanta  all  the  jurisdiction  as  to  the  trial 
and  abatement  of  nuisances  contained  in  the 
act  of   1833  in  respect  thereto,  and  those 
which  were  conferred  on  the  authorities  of 
the  city  of  Atlanta  by  its  charter,  except  ju- 
risdiction as  to  nuisances  affecting  health. 
It  will  here  be  noted  that  this  enactment 
was    subsequent   to   the    adoption    of    our 
present    Constitution,   which   declares   that 
"no  special  law  shall  be  enacted  in  any  case 
for  which  provision  has  been  made  by  an  ex- 
isting general  law."    The  act  of  1833  was. 
as  we  have  seen,  a  general  law.    The  act  of 
1889  amending  the  charter  of  the  city  of  At- 
lanta was  a  special  law.    The  general  act 
provided  that  nuisances  in  a  town  or  city 
should  be  abated  by  the  mayor  and  alder- 
men, etc.     The  special  act  conferred  juris- 
diction to  abate  such  nuisances  (or  a  class 
of  them )  in  the  recorder's  or  mayor's  court. 
The  special  act  recognized  as  applicable  to 
the  city  of  Atlanta  the  provisions  of  the  act 
of  1833.     Now,  admitting,  under  the  author- 
ity of  the  Minor  Case,  70  Ga.  191,  that  prior 
to  the  adoption  of  the  Constitution  of  1877 
the  general  assembly  could,  by  the  terms  of 
a  special  act,  vary  the  terms  of  a  general 
law  as  to  the  abatement  of  nuisances  in  a 
particular  city,  it  is  difficult  to  perceive  how, 
under   the  provisions  of  the  Constitution, 
the  terms  of  a  general  law  could  be  thus 
varied  in  1P89.     As  illustrating  the  serious 
import  of  that  question,  attention  is  called 
to  the  case  of  Connor  v.  Hall,  89  Ga.  257, 
15  S.   E.   308.    After  the  passage  of  this 
amendment  to  the  charter   in    1889,  Hall 
filed    a    petition  in  the    recorder's    court 
asking  for  an  order  to  abate  an  alleged  nui- 
sance  (a  fence  across  an  alley).    This  ap- 
plication was  resisted,  and  a  plea  to  the  ju- 
risdiction of  the  recorder  was  filed.    After 
an  adjudication  that  the  nuisance  existed, 
and  an  order  by  the  recorder  that  it  be  abat- 
ed, the  defendiant  sued  out  a  certiorari  to 
the  superior  court,  alleging  that  the  judg- 
ment was  contrary  to  the  law  and  the  evi- 
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dence.  The  certiorari  was  overruled,  that 
judgment  was  excepted  to,  and  the  case 
brought  here.  This  court,  after  ruling  on 
a  point  not  material  to  be  considered  in  this 
connection,  ruled  that,  as  no  question  as  to 
the  jurisdiction  of  the  recorder  was  raised,  it 
was  not  apparent  that  the  judge  of  the  supe- 
rior court  erred  in  affirming  the  judgment  of 
the  recorder.  Subsequently  the  defendant  in 
that  judgment  filed  an  application  to  enjoin 
its  enforcement  on  the  ground  that  the  re- 
corder had  no  jurisdiction  to  try  the  same, 
and  that  the  judgment  rendered  by  him  was 
void.  The  allegation  of  a  want  of  jurisdic- 
tion in  the  recorder  rested  on  the  unconstitu- 
tionality of  this  act  of  1889,  because  it  was 
in  conflict  with  the  provision  of  the  Consti- 
tution to  which  we  have  just  referred,  and 
thereupon  the  plaintiff  proposed  to  show 
that  the  erection  of  the  fence  was  not  a  nui- 
sance. The  trial  judge  rejected  this  evi- 
dence, and  ruled  that  the  question  of  juris- 
diction was  settled  by  the  former  judgment, 
which  was  conclusive  of  every  question  that 
was  or  might  have  been  made,  and  denied  the 
application.  In  ruling  upon  the  correctness 
of  that  judgment  this  court  said  that,  when 
it  appeared  that  a  person  was  cited  before 
the  recorder's  court  to  show  cause  why  he 
should  not  abate  a  nuisance;  that  he  ap- 
peared, and  among  other  defenses  pleaded  to 
the  jurisdiction  of  the  court;  that  the  plea 
was^  overruled,  and  the  case  tried  upon  its 
merits,  and  he  was  ordered  to  remove  the 
nuisance,  and  thereupon  took  the  case  to  the 
superior  court  by  certiorari,  and  did  not  as- 
sign error  upon  the  judgment  overruling  the 
plea  to  the  jurisdiction, — there  was  no  er- 
ror in  refusing  to  grant  such  person  an  in- 
junction to  prevent  the  city  marshal  from 
enforcing  the  judgment  by  removing  the  nui- 
sance. Connor  v.  Ball,  91  Ga.  62,  16  S.  E. 
266.  It  would  thus  seem  that  the  constitu- 
tionality of  this  amendment  to  the  charter 
of  Atlanta  was  at  least  doubted.  Subse- 
quently to  these  decisions  (the  latter  having 
been  rendered  October  31.  1892)  the  general 
assembly  passed  a  bill  which  was  approved 
December  12,  1892,  to  amend  the  provision 
of  the  Code  which,  as  part  of  the  act  of  1833, 
declared  that,  if  the  nuisance  existed  in  a 
town  or  city,  it  might  be  abated  and  removed 
by  order  of  the  mayor,  etc.  This  amend- 
ment was  proposed  in  a  bill  introduced  by 
Mr.  King,  one  of  the  then  representatives 
of  the  county  of  Fulton.  Journal  House 
Rep.  1892,  p.  61,  and  which  afterwards  be- 
came a  general  law,  was  in  the  following 
words:  "But  if  the  nuisance  complained 
of  exists  in  a  city  having  twenty  thousand 
population  or  more  the  police  court  of  such 
city,  whether  known  as  mayor's  or  recorder's 
court,  or  otherwise  designated,  shall  have 
jurisdiction  to  hear  and  determine  the  ques- 
tion of  the  existence  of  such  nuisance,  and 
if  found  to  exist,  to  order  its  abatement, 
which  order  shall  be  directed  to  and  exe- 
cuted by  the  sheriff  or  marshal  of  said  town 
or  city  or  their  deputy."  This  act  con- 
tained the  usual  clause  repealing  all 
laws  and  parts  of  laws  in  conflict  there- 
with.    So      that      the     general     law     of 
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1833,  which  provided  that  nuisances 
in  a  city  might  be  abated  by  the  may- 
or and  aldermen,  was  thus  amended  by  the 
act  of  1802,  so  that,  if  the  nuisance  existed 
in  a  city  haying  a  minimum  population  of 
20,000,  the  jurisdiction  to  abate  the  nuisance 
should  be  exercised  by  the  police  court  of 
that  city;  and  not  only  so,  but  the  officer 
presiding  in  that  court  should  hear  and  de- 
termine the  question  of  its  existence  before 
ordering  its  abatement.  And  it  appears 
that  such  change  was  at  the  instance  of  the 
city  of  Atlanta  through  one  of  its  worthy 
and  able  representatives.  No  other  conclu- 
sion can  be  drawn  from  this  enactment  than 
that  all  the  power  conferred  on  the  city  of 
Atlanta  (including  its  board  of  health)  to 
abate  a  nuisance  manifestly  injurious  to  the 
public  health  was  taken  away  thereby,  and 
jurisdiction  thereof  vested  in  the  mayor's  or 
recorder's  court  for  hearing  and  determining 
the  question  whether  such  nuisance  exists. 
It  must  be  understood,  however,  that  in  so 
ruling  those  things  which  are  declared  either 
by  the  common  or  statute  law  to  be  nuisan- 
ces, or  which  are  nuisances  per  ae,  and  from 
their  very  nature  are  indisputably  so,  are 
not  included  either  in  the  ruling  or  in  what 
has  been  said  in  the  way  of  argument.  As 
we  have  endeavored  to  show  in  the  first  di- 
vision of  this  opinion,  as  to  them  no  inquiry 
is  necessary,  because  they  have  been  so  pro- 
nounced, or  their  character  as  such  cannot 
be  denied.  In  opposition  to  the  view  which 
we  have  just  taken  of  the  nature  of  the  act 
of  1892.  it  is  claimed  that  that  act  does  not 
operate  as  a  repeal  of  the  provisions  of  the 
charter  of  the  city  of  Atlanta  as  to  the 
abatement  of  nuisances,  and  it  is  urged  that 
repeals  by  implication  are  not  favored.  We 
assent  to  the  correctness  of  the  latter  propo- 
sition, but,  while  not  favored,  the  repeal  of 
a  special  statute  or  particular  parts  there- 
of results  by  operation  of  law  under  certain 
well-defined  rules.  If  this  act  repeals  the 
charter  provisions  of  the  city  of  Atlanta, 
such  repeal  is  by  implication;  and  just  here 
it  may  be  observed  that  the  test  whether 
such  repeal  has  been  effected  is  whether  it 
was  the  intention  of  the  general  assembly 
that  such  should  be  its  effect.  Concerning 
the  repeal  by  implication  of  a  general  law 
by  the  enactment  of  another  general  law, 
Mr.  Sedgwick,  in  his  work  on  the  Construc- 
tion of  Statutory  and  Constitutional  Law, 
2d  ed.  p.  104,  says:  "It  is  equally  well  set- 
tled that  a  subsequent  statute,  which  is 
clearly  repugnant  to  a  prior  one,  necessari- 
ly repeals  the  former,  although  it  does  not 
do  so  in  terms;  and,  even  if  the  subsequent 
statute  be  not  repugnant  in  all  its  provisions 
to  a  prior  one,  yet,  if  the  latter  statute  was 
clearly  intended  to  prescribe  the  only  rule 
that  should  govern  in  the  case  provided  for, 
it  repeals  the  original  act."  Mr.  Suther- 
land, in  his  work  on  Statutory  Construction 
(p.  179),  says,  on  the  same  subject:  "An 
implied  repeal  results  from  some  enactment 
the  terms  and  necessary  operation  of  which 
cannot  he  harmonized  with  the  terms  and 
necessary  effect  of  an  early  act."  To  the 
same  effect,  see  also  Potter's  Dwarr.  Stat. 
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p.  154,  and  Endlich,  Interpretation  of  Stat- 
utes, p.  280,  with  which  rule  the  decisions 
of  this  court  are  in  harmony.  Oirordey  v. 
Dougherty,  18  Ga.  262;  Ertoin  v.  Moore,  15 
Ga,  361 ;  Johnson  v.  Southern  Mut.  Bldg.  <£ 
L.  Amo.  97  Ga.  622,  25  S.  E.  358.  The  ex- 
act question,  however,  is  whether  the  repeal 
of  a  special  act  is  necessarily  effected  by 
the  enactment  of  a  general  law  covering  the 
same  subject;  and  it  must  be  conceded  that, 
as  a  rule,  this  effect  is  brought  about  less 
readily  than  where  both  the  repealed  and 
repealing  statutes  are  in  the  form  of  gener- 
al laws.  Nevertheless,  it  rests  upon  the  inten- 
tion of  the  lawmakers,  and  we  appre- 
hend that  the  rule  is  that,  when  a  gen- 
eral law  is  enacted,  making  certain  pro- 
visions in  relation  to  all  the  towns  of 
this  state,  and  the  provisions  of  the  en- 
actment clearly  manifest  that  it  was  the 
purpose  of  the  lawmakers  to  establish  a 
£iven  condition  in  all  of  such  municipal- 
ities, that  the  terms  of  such  general  law  will 
supersede  the  rights  and  powers  given  to  any 
particular  municipality  by  its  charter.  Cit- 
ing a  number  of  authorities  for  the  proposi- 
tion, Judge  Dillon  in  1  Dill.  Mun.  Corp.  fi 
85,  says:  "The  powers  conferred  upon  mu- 
nicipal corporations  may  at  any  time  be  al- 
tered or  repealed  by  the  legislature,  either 
by  a  general  law  operating  upon  the  whole 
state,  or,  in  the  absence  of  constitutional  re- 
striction, by  a  special  act."  Also,  upon  the 
authority  of  a  number  of  later  cases  for  his 
text.  Mr.  Tiedeman,  in  his  treatise  on  the 
law  of  Municipal  Corporations  (§  32),  de- 
clares: "The  powers  and  privileges  con- 
ferred upon  a  municipal  corporation  by  act 
of  the  legislature  may  at  any  time  be  re- 
pealed or  amended  by  the  legislature,  either 
by  a  general  law  applicable  to  all  municipal 
coroorations  throughout  the  state,  or,  in  ab- 
sence of  constitutional  limitations,  by  a  spe- 
cial act  applying  to  the  particular  corpora- 
tion." It  was  ruled  by  the  supreme  court 
of  Pennsylvania  in  the  case  of  Nusser  v. 
Com.  25  Pa.  126,  that  a  general  act  prescrib- 
ing the  mode  of  punishment  of  a  specific  of- 
fense throughout  the  state  operates  to  re- 
peal an  act  limited  to  a  single  county  pre- 
scribing the  mode  of  punishment  for  the 
same  offense  within  the  designated  county. 
To  the  same  effect,  see  State  ex  rcl.  Atty. 
Gen.  v.  Pearcy,  44  Mo.  159,  in  which  case 
the  repeal  seems  to  have  been  based  on  the 
proposition  that  by  the  enactment  of  a  gen- 
eral law  it  was  the  manifest  purpose  of  the 
legislature  to  produce  uniformity.  A  num- 
ber of  authorities  are  cited  in  note  1,  p.  214, 
by  Mr.  Sutherland  (in  his  work  above  cited) , 
to  support  what  he  declares  to  be  the  doc- 
trine in  such  cases,  which  the  text  states 
as  follows:  "There  is  no  rule  of  law  which 
prohibits  the  repeal  of  a  special  act  by  a 
general  one,  nor  is  there  any  principle  for- 
bidding such  repeal  without  the  use  of 
words  declarative  of  that  intent.  The  ques- 
tion is  always  one  of  intention,  and  the  pur- 
pose to  abrogate  the  particular  enactment 
by  a  later  general  statute  is  sufficiently  man- 
ifested when  the  provisions  of  both  cannot 
stand  together."     [§   159,  p.  213.]     In  the 
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case  of  Pausch  y.  Guerrard,  67  Ga.  319,  this 
court  seems  to  have  recognized  the  rule  above 
announced  as  law  in  this  state  when  it  ruled 
that  "while,  ordinarily,  a  general  law  does 
not  repeal  a  prior  local  law,  unless  the  lat- 
ter  be  specially  named  or  necessarily  em- 
braced in  the  terms  used,  yet  where  it  is  ap- 
parent from  the  act  itself  and  the  Consti- 
tution of  the  state  that  it  was  intended  to 
embrace  the  local  law,  the  latter  will   be 
held    to  be  modified  or  repealed  thereby." 
But,  as  being  conclusive,  on  principle,  of  the 
question    under    consideration,    the   case  of 
Croiatt  v.  Mason,  101  Ga.  246,  28  S.  E.  891, 
is  directly  in  point.      A  general  act  of  this 
state  provides  that  after  its  passage  alder- 
men of  towns  and  cities  of  this  state,  except 
in  towns  and  cities  of  less  than  2,000  inhabi- 
tants, shall  be  incompetent  to  hold  any  oth- 
er municipal  office  during  the  term  for  which 
they  are  chosen.     In  the  case  just  cited  the 
defendant  in  error  resided  in  Brunswick.  lie 
was.  in  December,  1895,  elected  an  alderman 
of  that  city  for  a  term  of  two  years.     Dur- 
ing his  term  he  was  elected  mayor.     His  eli- 
gibility to  this  office  was  questioned,  and  he 
replied  that  under  the  terms  of  the  charter 
of  Brunswick,  granted  prior  to  the  enact- 
ment of  the  general  law,  he  was  eligible  to 
be  elected  mayor  while  holding  the  office  of 
alderman.    It  was  said  in  the  opinion  in 
that  case  that,  as  the  act  bears  uniformly  up- 
on all  towns  and  cities  throughout  the  state 
which   are  included  and  come  in  the  class 
concerning  which  the  legislation  is  had,  the 
law  was  a  general  one,  and  that  the  conten- 
tion that  a  special  act  which  declared  what 
persons  were  eliigible  to  the  office  of  mayor 
of  the  city  of  Brunswick  was  not  modified 
by  the  {general  act  was  unsound ;  that  it  was 
the  legislative  act  which  created  the  munici- 
pal    corporation    of    Brunswick,    and  pre- 
scribed the  manner  in  which  the  offices  of  the 
corporation  should  be  filled.    Having  done 
so,  it  remained  in  the  power  of  the  legisla- 
ture  to  change  that  method  at  will.     And 
we  know  of  no  reason  why  this  cannot  be  le- 
gitimately done  by  a  general  statute  declar- 
ing and  fixing  the  policy  of  the  state  in  all 
cities  and  towns  of  a  certain  class.     It  is  not 
possible  that  the  terms  of  the  general  act  of 
1SP2  in  relation  to  the  abatement  of  nuisan- 
ces in  the  city  of  Atlanta  and  the  provision 
of  the  charter  of  the  city  of  Atlanta  in  re- 
spect thereto  can  be  construed  so  as  to  stand 
together.    The  charter  confers  the  power  to 
abate  on  the  mayor  and  general  council  and 
the  board  of  health.    The  general  statute, 
before  it  was  amended,  conferred  it  on  the 
mayor  and  aldermen,  and  there  was  little 
difference  in  the  provisions  of  the  general 
statute  and  the  charter  in  this  regard.    The 
'  amendatory  act  of  1892  left  the  power  to 
abate  nuisances  in  the  towns  and  cities  of 
this  state,  where  the  general  act  of  1833  had 
placed  it,  except  as  to  those  cities  which 
have  a   population  of  20,000  or  more,   to 
which  latter  class  Atlanta  belongs;  and  as 
to  these  the  power  to  abate  nuisances  is  vest- 
ed in  the  police  court.    The  jurisdiction  thus 
conferred  must  be  exclusive,  otherwise  the 
general  act  would  have  to  be  construed  as 
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applying  to  some  of  the  cities  of  the  class 
named,  and  not  to  others.  Being  a  general 
law,  it  must  have  general  application  to  all 
cities  coming  within  the  class.  That  such 
was  the  intention  of  the  lawmakers  is  mani- 
fest, not  only  because  it  was  expressly  made 
general  by  its  terms,  but  in  words  it  de- 
clares that  all  laws  in  conflict  with  its  pro- 
visions are  repealed.  It  must  therefore  be 
held,  as  a  matter  of  law,  that  the  power  to 
abate  nuisances  of  the  kind  in  question  is 
vested  in  the  recorder's  court  of  the  city  of 
Atlanta,  and  that  at  the  time  the  board  of 
health  undertook  to  remove  the  floor  of  the 
Union  passenger  station  in  Atlanta  because 
it  was  alleged  to  be  a  public  nuisance  it  had 
no  authority  to  do  so;  and,  inasmuch  as  it 
is  not  only  alleged,  but  shown,  that  the  dam- 
ages which  would  have  been  sustained  by 
plaintiffs  in  error  would  have  been  irrepara- 
ble in  their  nature  if  the  removal  of  the 
floor  was  continued,  the  trespass  thus  being 
committed  should  have  been  enjoined,  and 
the  judgment  refusing  the  application  is  re- 
versed. 

All  the  Justices  concur. 


Julius  M.   ALEXANDER  et  al,  Plffs.  in 

Err., 

v. 

ATLANTA  ft   WEST   POINT   RAILROAD 
COMPANY  et  al. 

(113  Ga.  193.) 

*  Minority  stockholders  of  a  corpora- 
tion, who,  by  filing  an  equitable  petition 
against  It  and  Its  officers,  succeeded  In  en- 
joining it  and  them  from  doing  ultra  vires 
acts  which  would  have  required  the  expendi- 
ture of  money  belonging  to  it,  were  not  en- 
titled to  a  Judgment  for  their  attorney's  fees 
against  the  corporation,  when  there  was,  as 
a  result  of  the  litigation,  neither  a  recovery 
of  property  for  the  corporation,  nor  adminis- 
tration or  distribution  by  the  court  of  any 
fund  brought  into  Its  hands  for  this  purpose, 
and  when  the  corporation  itself  repudiated 
the  effort  of  the  plaintiffs  to  thus  protect  its 
Interests,  and,  in  defense  to  their  petition, 
stood  squarely  upon  the  proposition  that  the 
acts  In  question  were  not  ultra  vires,  but  au- 
thorized by  its  charter. 

(April  24,  1901.) 

ERROR  to  the  Superior  Court  for  Fulton 
County  to  review  a  judgment  in  favor 
of  defendants  in  an  action  brought  to  recov- 
er attorney's  fees  alleged  to  have  been  ex- 
pended in  preventing  illegal  action  on  the 
part  of  defendants.  Affirmed. 
The  facts  are  stated  in  the  opinion. 

•Head note  by  Fish,  J. 

Note. — As  to  allowing  attorney's  fees  out  of 
corporate  funds  to  minority  stockholders  who 
have  successfully  maintained  a  suit  to  recover 
corporate  property  wrongfully  conveyed  by  the 
corporate  officers,  see,  in  this  series,  Grant  v. 
Lookout  Mountain  Co.  (Tenn.)  27  L.  R.  A.  98. 
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Mr.  Henry  A*  Alexander,  for  plaintiffs 
in  error: 

Trustees  are  entitled  to  be  paid  out  of 
the  trust  property  all  expenses  that  are  nec- 
essary for  its  security,  protection,  or  preser- 
vation. 

2  Pom.  Eg.  Jur.  $  1085;  Lewin,  Tr.  p. 
557:  Perry,  Tr.  fi  910. 

Officers  of  a  corporation  occupy  a  fidu- 
ciary relation,  and,  while  not  actual  trus- 
tees, are  trustees  sub  modo,  and  are  gov- 
erned by  the  same  rules  as  actual  trustees. 

3  Pom.  Eq.  Jur.  $  1088;  1  Morawetz, 
Priv.  Corp.  §  237. 

It  is  the  essential  and  fundamental  duty 
of  the  officers  of  a  corporation  to  see  that 
its  operations  are  kept  within  the  powers 
conferred  by  its  charter.  Whenever  the  offi- 
cers undertake  to  embark  the  corporation 
on  enterprises  which  are  beyond  the  powers 
conferred  upon  it  by  charter,  the  legal  ef- 
fect of  such  action  is  the  virtual  abdication 
of  their  offices,  and,  as  to  such  proceedings, 
they  cease  to  represent  the  corporation. 
Stockholders  who  come  forward  at  such  a 
crisis  and  undertake  to  prevent  the  corpo- 
ration from  entering  on  such  illegal  course 
virtually  become  themselves,  to  that  extent, 
clothed  with  the  official  character  which  the 
unfaithful  officers  have,  by  their  misconduct, 
renounced,  and  become  themselves  the  repre- 
sentatives of  all  the  stockholders.  The  ex- 
penses incurred  by  them  in  such  character 
should  not  be  put  upon  them  alone,  but  up- 
on all  ratably,  and  be  paid  by  the  corpora- 
tion. 

2  Spelling,  Priv.  Corp.  5  643;  2  Cook, 
Corp.  §  748;  1  Morawetz,  Priv.  Corp.  5  271; 
Grant  v.  Lookout  Mountain  Co.  93  Tenn. 
691,  27  L.  R.  A.  98,  28  S.  W.  90;  Meeker  v. 
Winthrop  Iron  Co.  17  Fed.  48;  Decatur 
Mineral  Land  Co.  v.  Palm,  113  Ala.  531,  21 
So.  315;  Fox  v.  Hale  d  N.  Silver  Min.  Co. 
108  Cal.  475.  41  Pac.  328:  Kemaghan  v. 
William*,  L.  R.  6  Eq.  228;  Chetwood  v.  Cali- 
fornia Nat.  Bank,  113  Cal.  649,  45  Pac.  854; 
Davis  v.  Gemmell,  73  Md.  530,  21  Atl.  712; 
Florida  Internal  Improv.  Fund  v.  Green- 
ough,  105  U.  S.  527,  26  L.  ed.  1157;  Central 
R.  &  Bkg.  Co.  v.  Pettus,  113  U.  S.  116,  28  L. 
ed.  915,  5  Sup.  Ct.  Rep.  387;  Woodruff  v. 
Netc  York,  L.  E.  d  W.  R.  Co.  129  N.  Y.  27, 
29  N.  E.  251 ;  Crumlish  v.  Shenandoah  Val- 
ley R.  Co.  40  W.  Va.  627,  22  S.  E.  90. 

That  the  officers  are  backed  and  supported 
in  their  illegal  proceedings  by  a  majority  of 
the  stockholders  does  not  alter  the  rule  that 
such  expenses  should  be  borne  by  the  com- 
pany. 

Cheney  v.  Sclman,  71  6a.  384;  Guess  v. 
Stone  Mountain  Granite  &  R.  Co.  72  Ga. 
320. 

That  the  minority  stockholders  simply  se- 
cured an  injunction,  and  did  not  have  a  re- 
ceiver appointed,  nor  bring  a  fund  into 
court,  is  immaterial  on  the  question  of  their 
right  to  the  payment  of  their  expenses  by 
the  corporation. 

The  stockholders  of  a  corporation  having 
entered,  the  one  with  the  other,  into  a  sol- 
emn compact  embodied  in  the  charter,  can- 
not plead  or  otherwise  take  advantage  of 
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their  own  wrong  in  attempting  to  violate 
that  compact,  and  are  estopped  to  assert 
that  litigation  seeking  to  prevent  their 
breach  of  faith  was  not  to  their  benefit. 

The  company  is  made  a  parly  defendant, 
not  because  it  is  really  such,  but  because  its 
own  rights  are  primarily  involved,  and  in 
order  that  it  may  itself  receive  the  benefits 
and  avails  of  the  litigation. 

Pom.  Eq.  Jur.  §  1095;  1  Morawetz,  Priv. 
Corp.  §  256;  Grant  v.  Lookout  Mountain 
Co.  93  Tenn.  691,  27  L.  R.  A.  98,  28  S.  W. 
90;  Wallace  v.  Lincoln  Sav.  Bank,  89  Tenn. 
634.  15  S.  W.  448;  Deaderiek  v.  Wilson,  8 
Baxt  131;  Howe  v.  Barney,  45  Fed.  668; 
Robinson  v.  Smith,  3  Paige,  222,  24  Am. 
Dec.  212;  Brinckerhoff  v.  Bostwick,  88  N. 
Y.  52;  Evans  v.  Brandon,  53  Tex.  56;  Allen 
v.  Curtis,  26  Conn.  456;  Smith  v.  Poor,  40 
Me.  415,  63  Am.  Dec.  672;  Carter  v.  Ford 
Plate  Glass  Co.  85  Ind.  180;  Dewing  v.  Per- 
dicaries,  96  U.  S.  193,  24  L.  ed.  654;  Decatur 
Mineral  Land  Co.  v.  Palm,  113  Ala.  531,  21 
So.  315. 

Messrs.  K.  J.  Hammond,  T.  A.  Ham- 
mond, and  Lawton  &  Cunningham  also 
for  plaintiffs  in  error. 

Messrs.  King  A  Spamlding,  for  defend- 
ant in  error  Louisville  &  Nashville  Railroad 
Company. 

If  power  exists  to  do  any  of  the  acts  com- 
plained of,  then  a  majority  of  the  stock- 
holders and  board  of  directors  can  exercise 
such  power,  and  the  minority  have  no  right 
to  complain.  A  court  will  not  control  the 
majority  in  the  exercise  of  rightful  power, 
even  though  it  may  differ  as  to  the  advis- 
ability of  such  exercise. 

2  Cook,  Stock  &  Stockholders.  3d  ed.  5 
684 ;  Oalcsby  v.  Attrill,  105  U.  S.  605,  26  L. 
ed.  1186. 

The  Atlanta  &  West  Point  Railroad  Com- 
pany had  full  authority,  by  action  of  the 
majority  of  its  stockholders,  to  accept  the 
provisions  of  the  general  railroad  law  as  an 
amendment  to  its  charter,  and  such  act  is 
binding  on  the  minority. 

Northern  Bank  v.  Stone,  88  Fed.  413;  2 
Beach,  Priv.  Corp.  §  780 ;  Pope  v.  Lake  Coun- 
ty, 51  Fed.  769;  Nugent  v.  Putnam  County, 
19  Wall.  241,  22  L.  ed.  83;  New  Buffalo 
Twp.  v.  Cambria  Iron  Co.  105  U.  S.  73,  26 
L.  ed.  1024. 

If  the  general  railroad  law,  so  far  as  it 
would  materially  amend  the  charter,  is  not 
binding  on  the  dissentients,  the  charter  being 
amendable,  the  act  of  amendment  is  not 
void  as  would  be  an  amendment  in  the  case 
of  an  irrepealable  charter,  but  is  simply  not 
binding  upon  dissentients,  so  far  as  material 
and  fundamental,  so  long  as  they  dissent. 
It  is  binding  fully,  so  far  as  not  a  material 
and  fundamental  alteration. 

Snook  v.  Georgia  Improv.  Co.  83  Ga.  61, 
9  S.  E.  1104. 

Where  proper  corporate  action  is  required 
in  order  to  set  in  motion  the  act  of  a  third 
party,  unless  the  statute  prescribes  other- 
wise a  majority  vote  is  such  proper  corpo- 
rate action. 

Code,  §  1857;  1  Cook,  Stock  &  Stockhold- 


1901. 


Alexandre  y.  Atlanta  &  Wist  Point  R.  Co. 


807 


era,  3d  ed.  §  607 ;  1  Morawetz,  Priv.  Corp.  2d 
ed.  |  474. 

Messrs.  Dorsey,  Brewster,  &  Howell* 
Joseph  B.  Cummins;,  and  Bryan  Cu- 
ssing, for  Atlanta  &  West  Point  R.  Co. 

Every  man  is  to  pay  his  own  lawyer; 
every  litigant  pays  his  own  counsel. 
Ball  v.  Vason,  56  Ga,  267. 
To  justify  a  court  in  appropriating  the 
funds  of  one  person  to  the  payment  of  the 
fees  of  another,  the  party  affirming  the  cor- 
rectness of  the  proposition  ought  to  be  re- 
quired to  show  by  uncontrovertible  author- 
ity the  power  of  the  court  to  do  so. 

Lotcry  Bkg.  Co.  v.  Atlanta  Piano  Co,  95 
6a.  150,  22  S.  E.  42. 

This  suit  was  brought  in  the  right  of  com- 
plainants, and  not  in  the  right  of  the  cor- 
poration. The  real  defendant  is  the  corpo- 
ration. 

The  corporation  is  not  liable  for  the  fees 
of  the  stockholders'  counsel. 

Hubbard  v.  Camperdown  Mills,  25  S.  C. 
496.  1  8.  E.  5 ;  Band  v.  Savannah  &  C.  R.  Co. 
21  S.  C.  162;  5  Thomp.  Corp.  §  7054;  Fi- 
nance Co.  v.  Charleston,  C.  <£  C.  R.  Co.  52 
Fed.  678;  Bound  v.  South  Carolina  R.  Co. 
51  Fed.  58;  Anderson  v.  Fidelity  &  Deposit 
Co.  100  Ga.  742,  28  S.  E.  463;  Milliken  v. 
8teinert  56  Ga.  257;  Lowry  Bkg.  Co.  v.  At- 
lanta Piano  Co.  95  Ga.  150,  22  S.  E.  42; 
Waters  v.  Oreentcay  Bros.  17  Ga.  592 ;  M it- 
chell  v.  Atkins,  71  Ga.  680;  Atty.  Oen.  v. 
North  America  L.  Ins.  Co.  91  N.  Y.  57,  43 
Am.  Rep.  648;  Woodruff  v.  New  York,  L. 
B.  d  W.  R.  Co.  129  N.  Y.  27,  29  N.  E.  251. 

Fish,  J.,  delivered  the  opinion  of  the 
court: 

In  1898  the  stockholders  of  the  Atlanta  ft 
West  Point  Railroad  Company,  in  annual 
meeting  assembled,  passed,  by  a  majority 
vote  of  the  stockholders  of  the  company,  a 
resolution  that  the  company  should  at  once 
apply  to  the  secretary  of  state  for  an  amend- 
ment to  its  charter  granting  to  it  all  the 
powers  and  privileges  contained  in  the  gen- 
eral law  of  the  state  for  the  incorporation 
of  railroad  companies.  An  application  in 
the  name  of  the  company  for  the  amend- 
ment was  then  made  to,  and  granted  by,  the 
secretary  of  state.  The  railroad  company 
then  undertook  and  began  to  construct  just 
outside  of  the  corporate  limits  of  the  city 
of  Atlanta  a  belt  railroad,  about  6  miles 
long,  extending  from  a  point  on  its  main 
line  to  a  point  on  the  Georgia  railroad.  The 
Central  of  Georgia  Railway  Company  and 
certain  other  minority  stockholders  of  the 
Atlanta  &  West  Point  Railroad  Company 
brought  an  equitable  petition  against  the 
latter  company  and  other  defendants  to  pre- 
vent the  construction  of  this  belt  line.  The 
superior  court  refused  to  grant  the  injunc- 
tion, and  the  plaintiffs  brought  the  case  to 
this  court,  where  the  judgment  -of  the  lower 
court  was  reversed  solely  upon  the  ground 
that  the  amendment  sought  to  be  made  to 
the  charter  was  void,  because  it  was  of  such 
a  vital  and  radical  character  that  it  could 
not  be  ingrafted  thereon  without  the  con- 
sent of  all  the  stockholders  of  the  company, 
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and  without  the  amendment  the  company 
had  no  power  to  construct  this  belt  road. 
See  Alexander  v.  Atlanta  d  W.  P.  R.  Co.  108 
Ga.  151,  33  S.  E.  866,  where,  in  the  opinion 
of  the  court,  will  be  found  a  fuller  state- 
ment of  the  case  and  the  contentions  of  the 
parties  thereto.  After  the  judgment  of  this 
court  had  been  made  the  judgment  of  the 
court  below,  and  before  a  final  decree  in  the 
case,  the  plaintiffs  filed  an  amendment  to 
their  petition,  in  which  they  alleged  that 
by  their  action  in  obtaining  the  injunction 
they  had  saved  and  preserved  for  the  benefit 
of  the  Atlanta  &  West  Point  Railroad  Com- 
pany a  large  amount  of  money  which  would 
otherwise  have  been  dissipated,  and  had 
caused  to  be  returned  to  the  treasury  of  the 
company  the  money  which  had  been  illegal- 
ly expended,  and  that  the  benefits  of  their 
action  had  accrued  to  the  corporation  and 
all  of  its  stockholders,  including  those  who 
were  defendants,  and  that,  as  a  matter  of 
law  and  equity,  the  corporation  was  bound 
and  should  be  compelled  by  a  decree  of  the 
court,  to  pay  all  their  costs  and  expenses, 
and  all  reasonable  attorney's  fees  earned  by 
their  counsel.  They  prayed  that  the  court 
would  ascertain  and  determine  the  amount 
of  said  costs  and  expenses,  and  the  reasona- 
ble attorney's  fees  earned  in  the  cause,  and 
that  the  defendant  corporation  be  decreed 
to  pay  the  same.  The  attorneys  for  the 
plaintiffs  joined  in  the  application  in  refer- 
ence to  the  payment  of  the  counsel  fees,  and 
prayed  that  the  Atlanta  &  West  Point  Rail- 
road Company  should  be  required,  by  the  de- 
cree of  the  court,  to  pay  to  them  reasonable 
attorney's  fees  for  their  services  in  the  case, 
alleging  that  such  services  were  reasonably 
worth  the  sum  of  $17,500.  The  amendment 
was  demurred  to,  and  the  court  sustained  the 
demurrer  and  ordered  the  amendment  to  be 
stricken,  to  which  ruling  the  plaintiffs  ex- 
cepted. The  question  for  us  to  determine  is 
whether  or  not  the  court  erred  in  sustaining 
this  demurrer. 

As  a  genera]  rule,  only  the  court  costs  are 
chargeable  to  the  losing  party,  and  counsel 
fees  and  other  expenses  of  iitigation  con- 
tracted for  or  incurred  by  the  successful 
suitor  cannot  be  included  in  the  judgment. 
Every  litigant  must  pay  his  own  counsel. 
To  this  rule  there  are  certain  statutory  ex- 
ceptions, none  of  which  are  involved  Jn  this 
case.  There  are  also  cases  where  a  fund 
has  been  brought  into  court  for  distribution, 
or  property  has  been  brought  under  the 
court's  control,  as  the  result  of  the  litiga- 
tion instituted  and  carried  on  by  the  plain- 
tiff in  behalf  of  himself  and  others,  who  have 
a  common  interest  which  is  represented  by 
him,  in  which  the  court  will  order  that  the 
necessary  expenses  of  litigation  and  counsel 
fees  which  he  has  incurred  shall  be  paid  out 
of  the  fund  which  has  been  brought  into 
court  for  distribution,  or  out  of  property 
which  has  been  brought  under  the  court's 
control,  as  the  result  of  the  plaintiff's  dili- 
gence. So,  a  trustee,  being  the  legal  repre- 
sentative of  those  interested  in  the  trust 
fund,  is  usually  allowed  out  of  the  fund  nec- 
essary and   reasonable   expenses,   including 


808 


Georgia  Supbemi  Court. 


counsel  fees,  incurred  in  the  proper  manage- 
ment, protection,  and  preservation  of  the 
fund.  Plaintiffs  in  error  have  cited  authori- 
ties which  sustain  this  last  proposition,  but 
we  fail  to  see  the  relevancy  of  the  same  in 
the  present  case.  A  corporation  may  be  re- 
garded as  a  trustee  for  all  of  its  stockhold- 
ers, and  the  directors  have  been  considered 
as  quasi  trustees  for  the  corporation  and 
their  fellow  shareholders ;  but  a  stockholder, 
as  such,  is  trustee  for  no  one.  In  Hubbard 
v.  Camperdoxon  Mills,  25  S.  C.  496,  1  S.  E. 
5,  where  the  supreme  court  of  South  Caro- 
lina held  that  "the  attorneys  of  a  minority 
of  the  stockholders  of  an  insolvent  corpora- 
tion, who  have  filed  a  bill  for  injunction,  re- 
ceiver, and  sale,  charging  fraud  and  confed- 
eracy on  the  part  of  the  defendants,  are  not 
entitled  to  have  their  fees  allowed  out  of  the 
proceeds  of  sale  made  by  the  receiver  ap- 
pointed under  the  bill,"  Mclver,  J.,  said: 
''It  has  been  argued  here  that  the  plaintiffs 
'were  in  law  and  in  fact,  trustees,'  and  that 
having,  in  that  capacity,  brought  this  action, 
their  expenses  in  so  doing,  including  the 
fees  of  their  counsel,  are  properly  chargeable 
on  the  assets  of  the  corporation  constituting 
the  trust  fund.  We  do  not  question  the 
proposition  that  a  trustee  is  entitled  to  re- 
imbursement out  of  the  trust  fund  for  all 
expenses  properly  incurred  in  preserving  or 
protecting  that  fund.  But  we  are  unable 
to  understand  how  these  plaintiffs  can.  in 
any  sense,  be  regarded  as  trustees.  They 
were  simply  stockholders  in  a  corporation, 
holding  only  a  minority  of  the  stock ;  two  of 
them  being  also  creditors  to  comparative- 
ly small  amount.  Being  in  the  minority, 
they  could  not  control,  and  therefore  would 
not  be  responsible  for,  the  management  of 
the  affairs  of  the  corporation.  They  cer- 
tainly cannot  be  regarded  as  trustees  for  the 
other  stockholders,  and.  as  to  the  creditors, 
they  simply  stood  in  the  relation  of  debtors 
to  the  extent  of  their  interest  in  the  corpo- 
ration." In  Hand  v.  Savannah  <£  C.  R.  Co. 
21  S.  C.  162,  where  the  question  presented 
was,  who  were  entitled  to  fees  and  costs  out 
of  a  fund  in  court,  Simpson,  Ch.  J.,  in  the 
course  of  an  able  opinion,  in  which  he  ex- 
plains at  length  the  governing  principle  in 
such  cases,  says:  "The  underlying  princi- 
ple in  all  these  cases,  where  one  has  been 
allowed  compensation  out  of  a  common  fund 
belonging  to  others,  for  expenses  incurred 
and  services  rendered  in  behalf  of  the  com- 
mon interest,  is  the  principle  of  representa- 
tion or  agency.  Where  such  compensation 
has  been  allowed,  the  party  claiming  has 
been  in  some  way  the  recognized  and  author- 
itative representative  of  the  whole,  and 
therefore  authorized  to  contract  for  the 
whole."  Again,  he  gives  the  true  principle 
in  the  following  words,  which  have  been 
quoted,  and  the  principle  approved  and  fol- 
lowed, by  the  supreme  court  of  South  Caro- 
lina in  several  subsequent  cases:  "No  one 
can  legally  claim  compensation  for  volun- 
tary services  to  another,  however  beneficial 
they  may  be,  nor  for  incidental  benefits  and 
advantages  to  one,  flowing  to  him  on  account 
of  «r>p''pp^  rendered  to  another,  by  whom  he 
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may  have  been"  employed.  Before  legal 
charge  can  be  sustained,  there  must  be  a 
contract  of  employment,  either  expressly 
made  or  superinduced  bv  the  law  upon  the 
facts."  Thompson,  in  his  valuable  work  on 
Corporations,  vol.  5,  §  7056,  p.  5586,  refer- 
ring to  the  quotation  last  above  given,  which 
he  nad  quoted  in  the  preceding  section  of 
the  work,  says:  "The  true  principle  is  that 
expounded  by  the  supreme  court  of  South 
Carolina  in  the  quotation  given  in  the  pre- 
ceding section  and  in  other  subsequent  de- 
cisions,— that  it  is  only  where  one  party  is, 
under  the  principles  of  equity,  entitled  to 
proceed  for  the  benefit  of  all  who  stand  in  a 
like  situation  with  him,  and  consequently 
where  the  counsel  whom  he  employs  stands, 
in  a  sense,  as  representing  all,  that  counsel 
are  entitled  to  have  their  fees  paid  out  of 
the  common  fund  which  they  have  recovered 
for  the  benefit  of  all."  We  agree  with  the 
South  Carolina  court  and  the  learned  au- 
thor in  holding  that  this  is  the  true  prin- 
ciple which  should  be  applied  in  such  cases. 
In  the  case  under  consideration  the  plaintiffs 
have  brought  no  fund  into  court  for  distribu- 
tion, nor  have  they  brought  any  property 
whatever  under  the  control  of  the  court. 
The  court  has  nothing  within  its  grasp  to 
dispose  of  which  furnishes  it  the  opportuni- 
ty and  imposes  upon  it  the  duty  of  recogniz- 
ing and  giving  effect  to  substantial  equities 
and  existing  rights.  There  are  no  assets  in 
its  hands  for  administration  and  distribu- 
tion. Though  we  have  examined  numerous 
cases,  we  have  yet  to  find  one  where,  in  the 
absence  of  statutory  provisions  applicable  to 
the  facts  of  the  case,  it  has  been  held  that 
a  court  has  the  power  to  relieve  one  party, 
either  in  whole  or  in  part,  of  the  burden  of 
paying  his  own  counsel,  putting  that  bur- 
den upon  another,  when  no  property  has 
been  brought  under  the  control  of  the  court, 
and  no  fund  has  been  brought  into  court  for 
distribution. 

What  is  the  equity  that  the  plaintiffs  set 
up,  and  upon  which  they  rely?  It  is  not 
that  they  have  brought  into  court  something 
to  be  administered  and  distributed,  and  that 
another  standing  in  like  situation  as  them- 
selves should  not  avail  himself  of  the  fruits 
of  their  diligence  without  bearing  his  share 
of  the  necessary  expenses  which  they  have 
incurred;  but  they  allege  that,  by  the  suit 
which  they  instituted  and  prosecuted  to  a 
successful  termination,  they  have  saved  and 
preserved  for  the  benefit  of  the  Atlanta  & 
West  Point  Railroad  Company  a  large 
amount  of  money,  which,  but  for  their  of- 
forts,  would  have  been  expended  in  the  con- 
struction of  the  belt  road,  which  the  com- 
pany had  no  legal  power  to  build ;  and  they 
have,  by  the  same  means,  caused  to  be  re- 
turned to  the  treasury  of  the  company  a 
considerable  sum.  which  had  already  been 
invested  in  this  illegal  enterprise.  They  do 
not  claim  that  the  proceeding  which  they 
instituted  and  successfully  prosecuted  re- 
sulted in  any  order,  judgment,  or  decree  of 
the  court  which  compelled  the  return  to  the 
corporation's  treasury  of  any  money  which 
had    been     illegally     diverted     therefrom. 
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Granted  that  they  have  accomplished  what 
they  claim,  and  that  by  so  doing  they  have 
really  benefited  the  corporation;  upon  what 
theory  can  it  be  held  that  the  court  has  the 
power  to  compel  the  railroad  company  to 
pay  the  expenses  which  they  voluntarily, 
without  its  solicitation  or  authority,  in- 
curred in  bringing  about  this  result?  Un- 
doubtedly there  are  instances  in  which,  ow- 
ing to  the  wrongful  and  fraudulent  conduct 
of  those  in  control  of  the  affairs  of  the  cor- 
poration, stockholders  may,  in  right  of  the 
corporation,  bring  an  action  to  undo  a  wrong 
done  to  the  corporation;  and,  if  they  are 
successful  in  restoring  to  the  company  mon- 
ey or  property  of  which  it  has  been  wrong- 
fully deprived,  they  may  be  entitled  to  have 
their  attorney's  fees  and  other  necessary  ex- 
penses of  the  litigation  paid  by  the  corpora- 
tion for  which  they  were  acting.  A  stock- 
holder may  always  sue  when  the  right  of 
action  is  directly  in  himself,  and  in  doing 
so  he  simply  exercises  a  right  which  every 
person  who  is  sui  juris  has,— of  applying  for 
himself  to  the  courts  for  the  protection  of  his 
legal  rights.  He  may  sometimes  sue  when 
the  right  of  action  is  in  the  corporation,  and 
in  doing  so  he  merely  represents  the  corpo- 
ration, in  whose  behalf  he  is  permitted  to 
set  the  machinery  of  the  court  in  motion. 
In  cases  of  the  first  class,  the  stockholder, 
whether  successful  or  not,  must  bear  the 
necessary  expenses  which  he  incurs  in  the 
litigation,  and  cannot  compel  the  corpora- 
tion to  defray  them,  or  to  compensate  him 
if  he  has  already  paid  them.  In  cases  of  the 
second  class,  if  he  succeeds  in  the  suit,  and 
the  corporation  receives  and  enjoys  the 
fruits  of  his  efforts  in  its  behalf,  the  court 
can  require  the  necessary  expense  of  the 
litigation  incurred  by  the  plaintiff,  includ- 
ing his  attorney's  fees,  to  be  paid  out  of  the 
property  or  fund  recovered  in  the  suit.  It 
is  important,  therefore,  to  determine  to 
which  class  of  cases  the  action  brought  by 
the  minority  stockholders  in  the  case  under 
consideration  belongs.  Did  the  original 
case,  as  made  by  the  plaintiffs,  to  the  ex- 
tent that  it  was  sustained  by  the  court,  fall 
within  the  class  in  which  the  right  to  sue  is 
in  the  corporation,  or  did  it  fall  within  the 
class  where  the  right  to  sue  is  in  the  com- 
plaining stockholder?  In  2  Pom.  Eq.  Jur. 
S  1091,  it  is  said:  "Whenever  the  acts  of 
the  directors  do  not  consist  of  any  wrongful 
misuse  of  the  corporate  property,  or  wrong- 
ful exercise  of  the  corporate  franchise,  but 
are  of  such  a  nature  that  they  directly  and 
primarily  affect  the  interest  of  the  stock- 
holders in  their  shares  of  stock,  by  dimin- 
ishing its  value  or  otherwise  impairing  their 
proprietary  rights  in  it,  then  the  stockhold- 
ers are  directly  injured  and  are  primarily 
interested.  As  the  cestuis  que  trust 
whose  rights  have  been  violated,  they  must 
institute  and  maintain  any  equitable  suits 
for  relief  against  their  defaulting  trustees. 
The  remedy  is  for  their  benefit,  and  belongs 
to  them  alone.  On  the  other  hand,  wher- 
ever the  breach  of  trust  consists  of  a  wrong- 
ful dealing  of  an^r  kind  or  in  any  manner 
with  die  corporate  property  or  with  the  cor- 
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porate  franchises,  the  corporation  itself  is 
directly  injured  and  is  primarily  interested. 
As  the  cestui  que  trust  whose  rights  have 
been  violated,  it  must  institute  and  main- 
tain any  equitable  suits  for  relief  against 
its  defaulting  trustees.  The  remedy  ob- 
tained, whether  pecuniary  or  otherwise,  is 
for  its  benefit,  and  belongs  to  it  alone.  Un- 
der certain  special  circumstances,  in  cases 
of  this  latter  kind,  where  the  suit  should  be 
brought  by  the  corporation  as  plaintiff,  but 
it  becomes  impossible  to  institute  such  a 
proceeding,  in  order  to  prevent  a  complete 
failure  of  justice  the  stockholders  are  per- 
mitted to  set  the  machinery  of  the  court  in 
motion  by  commencing  the  action  in  their 
own  names ;  but  otherwise  the  suit  is  treated 
in  every  respect  as  one  brought  by  and  for 
the  corporation.  In  applying  these  general 
propositions,  it  will  be  found  that  there  are 
several  distinct  classes  of  cases  appropriate 
for  different  conditions  of  fact,  and  governed 
by  different  rules."  In  the  next  section  the 
learned  author  deals  with  one  of  these  class- 
es, which  he  designates  as  the  "first  class," 
and  then,  in  §  1093,  says:  "In  a  second 
class  of  cases,  where  the  directors  are  not 
charged  with  any  misappropriation  of  the 
corporate  property  for  their  own  benefit,  nor 
with  any  breach  of  their  fiduciary  duty  to 
the  corporation,  but,  although  purporting  to 
act  for  the  common  welfare,  they  have 
adopted,  or  are  about  to  adopt,  some  meas- 
ure which  is  ultra  vires,  or  beyond  the  scope 
of  their  corporate  powers,  a  suit  may  be 
prosecuted  against  them  by  stockholders  to 
obtain  the  appropriate  relief,  either  of  re- 
scission or  of  prevention.  .  .  .  The  the- 
ory of  this  class  of  suits  is  that  a  stockhold- 
er has  a  right  that  the  operations  of  the  cor- 
poration should  be  kept  by  the  directors 
within  the  powers  conferred  by  its  charter. 
Every  measure  which  transcends  those  pow- 
ers, although  done  in  good  faith,  violates  the 
rights  which  inhere  in  the  ownership  of 
stock,  and  puts  the  value  of  the  stock  itself 
at  hazard.  The  suit  may  be  brought  by  a 
single  stockholder  suing  on  his  own  account 
alone,  or  by  a  stockholder  suing  on  behalf  of 
himself  and  all  others  who  are  similarly  sit- 
uated. The  corporation  is,  of  course,  made 
a  codefendant,  and  any  other  corporation  or 
person  who  has  joined  in  the  ultra  vires 
transaction  may  also  be  made  a  codefend- 
ant." The  italics  in  these  quotations  are 
ours.  On  the  same  subject,  4  Thomp.  Corp. 
§  4491,  says:  "Where  an  action  is  brought 
by  one  or  more  stockholders  to  enjoin  the 
performance  of  ultra  vires,  fraudulent,  or 
oppressive  acts  on  the  part  of  the  directors, 
the  remedy  is  preventive,  consisting  of  an 
injunction  against  the  performance  of  such 
acts,  to  which  may  be  superadded,  in  appro- 
priate cases,  other  forms  of  equitable  relief. 
Where,  on  the  other  hand,  the  action  is 
brought  to  undo  frauds  and  breaches  of  trust 
already  committed,  and  to  restore  to  the 
corporation  assets  thereby  wasted,  the  ac- 
tion does  not,  as  in  the  former  case,  proceed 
in  right  of  the  stockholder,  but  it  proceeds 
in  right  of  the  corporation;  and  consequent- 
ly whatever  is  restored  accrues  to  the  cor- 
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poration,  and  the  law  at  once  attaches  to  it 
the  character  of  a  trust  fund,  for  the  credit- 
ors of  the  corporation  first,  and  for  its  stock- 
holders next,  in  which  all  are  to  share  rata- 
bly, and  in  respect  of  which  no  one  gets  a 
preference  over  the  other, — not  even  the 
stockholder  who  takes  upon  himself  the  bur- 
den of  prosecuting  the  suit  which  results  in 
its  restoration." 

Under  these  authorities,  into  which  class 
of  cases  does  the  suit  brought  by  the  minori- 
ty stockholders  in  the  present  case  fall? 
Were  they  suing  In  right  of  the  corporation, 
or  in  right  of  themselves,  as  minority  stock- 
holders? What  was  the  real  gist  of  their 
action, — the  ground  upon  which  they  were 
entitled  to  and  obtained  the  relief  for  which 
they  prayed  T  It  is  found  in  the  18th  and 
21st  paragraphs  of  the  petition  as  amended. 
These  paragraphs  set  forth  the  real  grava- 
men of  their  complaint, — the  cause  of  action 
upon  which  the  injunction  was  granted. 
The  18th  paragraph  alleges :  "The  petition- 
ers in  this  case  for  valuable  consideration, 
bought  their  stock  in  said  Atlanta  &  West 
Point  Railroad  Company,  long  prior  to  the 
13th  day  of  September,  1898,  in  view  of  its 
charter  rights,  and  because  of  its  contracts 
so  made  with  the  state  of  Georgia  as  to  its 
franchises,  and  because  these  petitioners,  by 
the  fact  of  holding  the  obligations  of  said 
Atlanta  &  West  Point  Railroad  Company, 
were  entitled  to  certain  rights,  and  affected 
only  by  certain  liabilities,  growing  out  of 
and  fixed  in  said  charter  of  the  Atlanta  & 
West  Point  Railroad  Company."  The  21st 
paragraph  is  as  follows:  "The  said  action 
of  the  stockholders  and  directors  was  illegal, 
in  this;  a  majority  of  the  stockholders  of 
the  Atlanta  &  West  Point  Railroad  Com- 
pany had  no  right,  as  against  said  minority 
petitioners,  to  make  any  such  change  in  its 
articles  of  incorporation,  because  it  was  a 
material  and  fundamental  change  in  the 
contract  between  the  state  of  Georgia  and 
the  corporation,  and  between  the  corpora- 
tion and  these  petitioners.  If  of  force,  it  was 
a  material  and  essential  alteration  of  said 
original  contract,  and  does  not  in  any  way 
bind  these  minority  petitioners,  because  it 
impairs  the  obligation  of  the  contracts  of 
said  Atlanta  &  West  Point  Railroad  Com- 
pany with  the  state  of  Georgia  and  the  said 
contracts  of  these  petitioners  with  the  Atlan- 
ta &  West  Point  Railroad  Company  by  giving 
new  powers  and  by  creating  new  liabilities 
and  new  obligations  not  embraced  under 
their  original  contract.  This  cannot  be  done 
under  said  general  law,  because  it  is  a  viola- 
tion of  the  Constitution  of  the  United 
States  (art.  1,  §  10),  and  of  the  Constitu- 
tion of  the  state  of  Georgia  (art.  1,  §  3,  If 
2 ) ,  each  of  which  constitutions,  at  said  cited 
places  in  them,  respectively,  forbids  the  pas- 
sage by  the  legislature  of  Georgia  of  'any 
law  impairing  the  obligation  of  contracts.' " 
The  sole  ground  upon  which  the  injunction 
was  granted  was  that  the  building  of  the  belt 
railroad  by  the  Atlanta  &  West  Point  Rail- 
road Company  would  be  an  ultra  vires  act, 
which  the  plaintiffs,  as  dissenting  stockhold- 
ers, had  the  right  to  prevent.  They  had 
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the  right  to  stand  upon  the  implied  contract 
that  the  charter  of  the  corporation  would 
not  be  vitally  and  radically  changed  with- 
out their  consent,  and  that  the  corporation 
would  not  engage  in  any  enterprise  not  au- 
thorized by  its  charter.    This  they  did,  and 
appealed  to  the  court  to  protect  them  against 
a  violation  of  their  rights,  and  it  was  for 
the  protection  of  their  rights  that  the  court 
granted    the    injunction.    Whatever     they 
may  have  said  in  the  original  petition  as  to 
the  injury  which  the  corporation  would  suf- 
fer if  its  funds  were  used  in  the  construction 
and  operation  of  this  belt  line,  reduced  to  its 
last  analysis,  the  true  merit  in  their  ease, 
upon  which  the  court  acted  in  granting  the 
relief  for  which  they  prayed,  was  that  the 
building  of  the  belt  line,  not  being  within 
the  powers  granted  to  the  corporation  in  its 
charter,  would  violate  the  rights  which  in- 
hered in  the  ownership  of  tneir  stock.     It 
was  because  it  would  violate  those  rights 
that  the  court  granted  the  injunction  for 
which  they  prayed.    Their  suit  was  not  for 
the  corporation,  but  for  themselves.    They 
were  not  seeking  to  recover  for  the  corpora- 
tion any  of  its  assets  of  which  it  had  been 
wrongfully  and  fraudulently  deprived,  nor 
were  they  seeking  to  undo  any  wrong  what- 
ever which  had  l>een  done  to  the  corpora- 
tion.   The  solid  ground  upon  which  they 
stood  was  that,  without  their  consent,  as 
stockholders,  the  amendment  to  the  charter 
was  a  nullity,  and  without  the  amendment 
the  building  of  the  belt  line  would  be  a 
violation  of  their  rights  as  stockholders  in 
the  corporation.    The  corporation  did  not 
authorize   them   to   employ   the   attorneys 
who    represented    them;    nor    have    they, 
through  the  court,  recovered  anything  what- 
ever for  the  corporation,  from  the  acceptance 
of  which  by  the  corporation  an  obligation 
on  its  part  to  pay  the  necessary  expenses  of 
litigation  incurred  by  th*m  might  be  im- 
plied.   There  is  therefore  no  ground  upon 
which  to  found  even  a  plausible  presumption 
that  in  prosecuting  the  suit  they  were  act- 
ing as  agents  of  the  corporation.     Counsel 
for  the  plaintiffs  in  error  cite,  "as  absolute- 
ly conclusive"  in  their  favor,  "the  remarks 
of  Mr.  Pomeroy  in  his  work  on  Equity  Ju- 
risprudence, in  §  1095  of  the  third  volume 
[second  volume  2d  ed.],w  and  quote  exten- 
sively from  this  section  of  the  author's  val- 
uable work.    We  think  counsel  have  mis- 
understood the  author's  meaning.    We  have 
already  shown,  in  the  two  sections  which  we 
have  quoted  from  this  work,  that,  according 
to  this  eminent  authority,  the  right  to  sue 
in  a  case  of  this  character  is  in  the  stock- 
holder, and  not  in  the  corporation;   and, 
rightly  understood,  there  is  nothing  in  the 
section   quoted   by   counsel   which   conflicts 
with    those    which    we   have    quoted.    The 
learned  author  does  not  here  contradict  him- 
self.    In  the  section  upon  which  counsel  rely 
he  says :     "Wherever  a  cause  of  action  exists 
primarily    in    behalf    of    the    corporation 
against  directors,  officers,  and  others,   for 
wrongful  dealing  with  corporate  property, 
or  wrongful  exercise  of  corporate  franchises, 
so  that  the  remedy  should  regularly  be  ob- 
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tained  through  a  suit  by  and  in  the  name 
of  the  corporation,  and  the  corporation 
either  actually  or  virtually  refuses  to  insti- 
tute or  prosecute  such  a  suit,  then,  in  order 
to  prevent  a  failure  of  justice,  an  action 
may  be  brought  and  maintained  by  a  stock- 
holder or  stockholders,  either  individually 
or  suing  on  behalf  of  themselves  and  all  oth- 
ers similarly  situated,  against  the  wrongdo- 
ing directors,  officers,  and  other  persons;  out 
it  is  absolutely  indispensable  that  the  cor- 
poration itself  should  be  joined  as  a  party, 
— usually  as  a  codefendant.  The  rationale 
of  this  rule  should  not  be  misapprehended. 
The  stockholder  does  not  bring  such  a  suit 
because  hia  rights  have  been  directly  vio- 
lated, or  because  the  cause  of  action  is  his, 
or  because  he  is  entitled  to  the  relief  sought. 
He  is  permitted  to  sue  in  this  manner  sim- 
ply in  order  to  set  in  motion  the  judicial 
machinery  of  the  court."  The  italics  here 
are  the  author's.  "The  rationale  of  this 
rule  should  not  be  misapprehended,"  as  it 
seems  to  have  been  by  the  learned  counsel 
for  the  plaintiffs  in  error.  In  the  present 
case  the  stockholder  does  bring  the  suit  be- 
cause his  rights  have  been  directly  violated. 
He  does  bring  it  because  the  cause  of  action 
is  his.  He  does  bring  it  because  he  is  en- 
titled to  the  relief  sought.  He  is  not  merely 
"permitted  to  sue  in  this  manner  simply  in 
order  to  set  in  motion  the  judicial  machin- 
ery of  the  court"  in  behalf  of  the  corpora- 
tion, but  he  has  a  right  to  sue  because  his 
contract  has  been  violated  and  his  rights  are 
imperiled.  He  is  not  compelled,  as  in  the 
class  of  cases  with  which  the  author  deals 
in  the  section  of  the  work  quoted  by  counsel, 
before  bringing  his  suit,  to  ask  the  corpo- 
ration to  institute  the  suit,  and,  when  bring- 
ing it,  to  allege  such  a  request,  and  a  denial 
of  the  same,  or  to  furnish  a  reason  why  he 
did  not  make  it.  He  stands  upon  his  own 
rights,  and  not  those  of  the  corporation. 
He  does  not  come  into  court  as  the  agent  of 
the  corporation,  nor  is  he  overshadowed  by 
it.  He  does  not  represent  it,  but  represents 
himself.  His  position  is  this :  "When  I  ac- 
quired the  stock  which  I  hold,  I  did  it  up- 
on the  faith  of  the  then  existing  charter  of 
the  corporation,  and  this  charter  cannot  be 
legally  changed,  in  a  vital  and  radical  man- 
ner, without  my  consent.  I  have  not  con- 
sented for  it  to  be  so  amended,  and  without 
the  amendment  the  act  which  I  seek  to  en- 
join is  beyond  the  power  of  the  corporation. 
I  stand  upon  my  rights  as  a  stockholder, 
based  upon  the  contract  which  the  law  im- 
plies exists  between  the  corporation,  the  oth- 
er stockholders,  and  myself,  and  I  ask  the 
court  to  protect  me  against  a  violation  of 
this  contract."  Coming  into  court  upon 
such  a  proposition  as  this,  he  needs,  as  we 
have  said,  no  permission  to  sue  "simply  in 
order  to  set  in  motion  the  judicial  machin- 
ery of  the  court,"  for  the  protection  of  the 
corporation;  for  he  comes  in  his  own  right 
and  upon  his  own  cause  of  action.  He  can 
stand  alone  if  he  chooses,  or  he  can  sue  in 
behalf  of  himself  and  all  other  stockholders 
who  are  similarly  situated,  and  who  see  fit 
to  come  in  and  join  with  him  in  the  action; 
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but  he  cannot  make  those  who  neither  au- 
thorize nor  adopt  his  suit  contribute  to  the 
payment  of  the  necessary  expenses  which  he 
has  paid  or  incurred  in  its  prosecution. 

Counsel  for  the  plaintiffs  in  error  cite  a 
number  of  cases  in  support  of  their  conten- 
tion. They  say:  "There  was  no  fund  in 
court  in  Meeker  v.  Winthrop  Iron  Co.  17 
Fed.  48.  When  the  expenses  of  litigation 
were  allowed  there,  nothing  had  been  done 
except  the  cancelation  of  a  lease  which  had 
been  adjudged  to  be  unlawful.  There  was 
no  property  in  court."  We  have  read  that 
case  very  carefully,  and  are  of  opinion  that 
it  fails  to  sustain  the  contention  of  plain- 
tiffs in  error.  In  that  case  the  plaintiffs 
sued  in  right  of  the  corporation,  to  undo 
a  wrong  done  to  it,  and  succeeded  in  having 
a  fraudulent  lease  of  its  property  canceled. 
The  court  appointed  a  receiver  to  take 
charge  of  and  superintend  the  company's 
business,  and  required  the  defendants  to  ac- 
count with  the  corporation  for  certain  rents 
and  profits;  and.  in  the  administration  of 
the  trust  fund,  the  control  of  which  it  had 
thus  acquired,  the  court  decreed  that  the 
plaintiffs,  having  prosecuted  the  suit  "for 
the  common  benefit  of  all  the  parties  inter- 
ested, to  protect  and  preserve  the  trust 
fund,  were  entitled  to  be  reimbursed  there- 
from for  all  proper  expenditures  made  or 
liabilities  incurred  in  and  about  the  prose- 
cution of  the  same."  There  may  have  been 
no  property  in  court  at  the  precise  moment 
when  the  expenses  of  litigation  were  allowed 
to  the  plaintiffs,  but  the  same  decree  which 
provided  for  the  allowance  of  these  expenses 
also  provided  for  the  appointment  of  the  re- 
ceiver. The  court  took  charge  of  the  com- 
pany's business,  canceled  a  fraudulent  lease 
of  its  property,  and  decreed  that  the  minor- 
ity stockholders  who  had  come  to  the  rescue 
of  the  corporation,  and  brought  its  business 
and  property  under  the  jurisdiction  and  con- 
trol of  the  court,  should  be  reimbursed  the 
necessary  expenses  which  they  had  incurred 
in  the  suit  which  had  brought  about  these 
results.  Though,  from  the  necessity  of  the 
case,  the  suit  had  to  be  instituted  and  car- 
ried on  by  the  minority  stockholders,  it  was 
clearly  In  the  right  of  the  corporation,  and 
the  recovery  was  for  the  corporation.  An- 
other case  cited  is  Decatur  Mineral  Land 
Co.  v.  Palm,  113  Ala.  531,  21  So.  315.  That 
case  was  clearly  one  in  which  the  minority 
stockholders  were  suing  to  undo  a  wrong 
done  to  the  corporation  by  certain  directors 
thereof,  who  had  neglected  their  duty  to  the 
.corporation,  and  had  appropriated  "exorbi- 
tant and  unreasonable  amounts"  of  the  com- 
pany's funds  in  the  payment  of  salaries  to 
themselves.  The  opinion  of  the  court  clear- 
ly shows  that  it  was  a  suit  which  the  stock- 
holders could  not  bring  in  their  own  right, 
but  which  could  only  be  brought  in  right  of 
the  corporation;  the  corporation  being  the 
only  proper  complainant  in  such  an  action. 
Coleman,  J.,  delivering  the  opinion,  after 
stating  the  case,  said:  "It  will  be  seen 
from  this  statement  of  the  purposes  of  the 
bill  that  the  corporation  is  the  proper  com- 
plainant, and  that  stockholders  are  not  al- 
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lowed  to  apply  to  a  court  of  equity  for  relief 
in  such  a  case,  except  upon  averment  and 
proof  that  the  corporation  has  refused  upon 
application  to  remedy  the  wrong,  or  upon 
sufficient  averments  to  show  that  application 
to  the  board  of  directors  or  stockholders 
would  have  been  in  vain,  or  the  circum- 
stances were  such  as  to  excuse  the  complain- 
ing stockholders  from  first  seeking  a  remedy 
in  this  way,  if  there  can  be  any  other  in  any 
case."  It  was  upon  this  ground  that  the 
court  reversed  the  judgment  of  the  court 
below,  which  overruled  a  demurrer  based 
thereon,  and  for  this  reason  the  court  said: 
"Ordinarily,  we  would  render  a  decree  here 
annulling  the  decree  of  the  court  below,  and 
dismissing  complainants'  bill;  but  we  find 
difficulties,  owing  to  the  condition  of  the 
case  as  presented  in  the  abstract,  when  sub- 
mitted for  final  decree."  It  is  true  that  the 
court  did  hold  that,  where  minority  stock- 
holders, by  suit,  obtain  a  cancelation  of 
claims  against  the  corporation,  and  an  in- 
junction restraining  the  directors  from  vot- 
ing excessive  compensation  to  officers,  the 
complainants  are  entitled  to  a  reasonable 
solicitor's  fee,  to  be  paid  by  the  corporation ; 
but  as  the  court  held  that  the  demurrer  to 
the  bill,  for  the  reasons  indicated  above, 
should  have  been  sustained,  we  do  not  see 
how  the  question  with  reference  to  the 
plaintiffs'  attorney's  fees  was  properly  before 
it  for  determination.  However  that  may  be 
the  suit,  as  the  court  decided,  was  one 
which  could  only  stand  in  court  in  right  of 
the  corporation,  and  which  the  stockhold- 
ers could  not  bring  in  their  own  behalf.  An- 
other case  cited  is  Grant  v.  Lookout  Moun- 
tain Co.  93  Tenn.  091,  27  L.  R.  A.  98.  28  S. 
W.  90,  where  the  corporation  was  held  lia- 
ble for  the  reasonable  attorney's  fees  of  the 
plaintiffs,  who  were  minority  stockholders. 
There  the  suit,  though  brought  by  these 
stockholders,  was,  in  the  language"  of  the 
court,  "to  all  intents  and  purposes,  the  suit 
of  the  corporation  itself,"  and  the  whole  of 
its  property,  both  real  and  personal,  which 
•  had  been  illegally  conveyed  away,  "threat- 
ening the  entire  destruction  and  dissolution 
of  the  corporation."  was  recovered  and  re- 
stored to  the  corporation.  The  court  said 
it  was  a  suit  which  the  corporation  ought 
to  have  commenced,  that  it  was  an  indispen- 
sable party  thereto,  and  that  for  this  reason 
the  decree  was  not  recovered  for  the  minor- 
ity stockholders,  but  for  the  corporation. 
In  the  case  of  Fox  v.  Hale  <C  N.  Silver  Alin. 
Co.  108  Cal.  475.  41  Pac.  328,  a  single  stock- 
holder successfully  prosecuted  a  suit  to  un- 
do a  wrong  done  to  the  corporation,  and  to 
recover  from  the  wrongdoers  a  large  amount 
of  money  of  which  the  corporation  had  been 
deprived  by  means  of  a  fraudulent  conspir- 
acy between  the  directors  and  others.  The 
defendants  took  the  main  case  up  ( 108  Cal. 
369,  41  Pac.  308),  and  the  branch  of  the 
case  which  counsel  cite  went  to  the  supreme 
court  upon  a  separate  appeal  by  the  corpo- 
ration "from  that  part  of  the  judgment  ap- 
pointing a  receiver  of  the  moneys  collected 
on  the  execution,  and  directing  him  to  pay 
the  plaintiff's  attorneys,  as  compensation  for 
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their  services,  25  per  cent  of  all  moneys  so 
collected."  After  the  appeal  was  taken,  it 
was  "voluntarily  dismissed  by  the  appellant, 
so  far  as  the  amount  of  the  allowance  to  at- 
torneys .  .  .  [was]  concerned,"  so  that 
it  stood  "as  an  appeal  from  that  part  of  the 
decree  appointing  a  receiver,  and  involves 
only  the  question  of  the  power  of  the  court 
to  make  such  appointment."  Beatty,  Ch.  J., 
delivering  the  opinion,  said:  "There  is  no 
doubt,  we  think,  that  the  case  was  one  in 
which  the  court  had  power  to  appoint  a  re- 
ceiver to  carry  its  judgment  into  effect.  The 
action  was  not  prosecuted  by  the  plaintiff 
in  his  own  right  or  for  his  own  exclusive 
benefit.  He  sued  in  behalf  of  the  corpora- 
tion to  recover  a  fund  in  which  others  were 
equally  interested,  and  the  judgment  in  his 
favor  was  for  the  use  and  benefit  of  the 
corporation.  He  was,  therefore,  not  entitled 
to  receive  the  amount  of  the  judgment  him- 
self, but  clearly  was  entitled  to  an  allowance 
out  of  the  moneys  collected  of  his  reasonable 
expenses,  including  counsel  fees."  Mani- 
festly, that  case  is  in  no  way  in  conflict  with 
the  conclusion  at  which  we  have  arrived  in 
the  one  before  is.  Counsel  cite  another  case, 
decided  by  the  same  court,  which  needs  no 
comment  at  our  hands  to  show  that  it  does 
not  sustain  their  contention.  We  simply 
quote  all  that  is  said  in  the  brief  of  coun- 
sel in  reference  to  that  case,  italicizing  the 
salient  feature  thereof.  "In  a  California 
case,  a  stockholder  suing  in  behalf  of  the 
corporation  recovered  certain  funds  from 
defaulting  directors.  The  concluding  para- 
graph of  the  opinion  is:  'The  order  is  re- 
versed, with  directions  to  the  trial  court  to 
enter  the  order  prayed  for,  after  making 
reasonable  allowance  to  the  plaintiff,  Cliet- 
wood,  for  his  costs,  disbursements,  attor- 
ney's fees  in  the  said  action,  as  contemplat- 
ed bv  law.'  [Chetwood  v.  California  Nat. 
Bank,  113  Cal.  649,  45  Pac.  854.]"  In  Davi* 
v.  Gemmell,  73  Md.  530,  21  Atl.  712.  cited  by 
plaintiffs  in  error  "minority  stockholders  of 
a  corporation  brought  a  bill  to  prevent  an 
asset  of  the  corporation  from  being  appro- 
priated by  the  majority  stockholder  to  his 
own  use,"  and  obtained  a  cancelation  of  a 
fraudulent  assignment  of  the  same  by  the 
majority  stockholder  to  third  parties.  The 
asset  in  question  was  a  judgment  against  a 
railroad  company,  which  "was  required  to 
and  did  bring  into  court  the  greater  portion 
of  the  amount  due  on  the  judgment."  The 
parties  to  the  case,  including  the  corpora- 
tion owning  the  judgment,  "consented  that 
the  funds  should  be  distributed"  by  the 
court  under  the  proceedings  pending  there- 
in; and  the  court,  in  distributing  the  fund, 
allowed  and  required  the  counsel  fees  in- 
curred by  the  minority  stockholders  to  be 
paid  out  of  the  fund.  Certainly  there  is  a 
very  wide  difference  between  the  facts  in 
that  case  and  those  in  the  case  ii  hand. 
There  the  wrong  which  was  righted,  through 
the  suit  prosecuted  by  the  minority  stock- 
holders, was  a  fraudulent  conversion  by  the 
majority  stockholder  of  valuable  property 
belonging  to  the  corporation,  which  was  re- 
covered  for  the  corporation,  and  the  fund 
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derived  therefrom  was  in  court  for  distribu- 
tion. Nothing  more  need  be  said  to  show 
that  the  principle  deducible  from  that  case 
does  not  control  in  the  one  which  we  have 
under  consideration.  Counsel  for  plaintiffs 
in  error  quote  from  Kernaghan  v.  Williams, 
L.  R.  6  Eq.  228,  some  remarks  of  Lord  Rom- 
illy,  M.  li.  (at  page  231),  in  delivering  the 
opinion  of  the  court:  "If  Mr.  Williams  [a 
complainant  minority  stockholder]  is  right 
in  the  suit  which  he  has  instituted,  he  will 
obtain  a  decree,  and  he  will  obtain,  as  the 
results  of  the  suit,  the  costs;  if  he  is  not 
right,  then  he  will  not;  and  this,  unques- 
tionably, is  certain, — that,  if  he  succeeds, 
when  the  suit  is  over  the  company  cannot 
come  and  claim  the  amount  of  funds  recov- 
ered by  that  suit  for  their  benefit,  without 
paying  the  expenses  incurred."  We  fail  to 
see  the  relevancy  of  this  citation.  The  ques- 
tion whether  the  corporation  could  be  com- 
pelled by  the  court  to  pay  the  necessary 
expenses  incurred  by  the  minority  stock- 
holder in  the  suit  which  he  had  instituted 
was  not  directly  involved  in  that  case,  and 
the  opinion  of  the  master  of  the  rolls  as  to 
the  rule  which  would  be  applied  in  the  event 
certain  contingencies  with  reference  to  that 
suit  should  occur  is  a  well-recognized  one, 
and  not  in  conflict  with  the  views  which  we 
have  expressed.  In  the  present  case  the  cor- 
poration has  not  come  forward  to  claim  any- 
thing as  the  result  of  the  suit  instituted  by 
the  minority  stockholders,  and,  if  it  had,  it 
would  have  found  nothing  to  claim,  for  no 
fund  or  property  has  been  recovered.  An- 
other case  to  which  we  are  referred  is  Flor- 
ida Internal  Jmprov.  Co.  v.  Qreenougk,  105 
U.  S.  527.  26  L.  ed.  1157.  There  a  large 
holder  of  the  bonds  of  a  railroad  com- 
pany brought  suit,  in  behalf  of  himself  and 
the  other  bondholders,  against  the  trustees 
of  a  fund  which  was  pledged  for  the  pay- 
ment of  the  interest  accruing  on  the  bonds 
and  instalments  of  the  sinking  fund  for 
meeting  the  principal,  "to  rescue  that  fund 
from  waste  and  destruction  arising  from  the 
neglect  and  misconduct  of  the  trustees,  and 
to  bring  it  into  court  for  administration  ac- 
cording to  the  purposes  of  the  trust;"  and 
all  this  was  done,  at  great  expense  and 
trouble  on  the  part  of  the  complainant,  and 
the  other  bondholders  came  in  "and  partici- 
pated in  the  benefits  resulting  from  his  pro- 
ceedings." The  decision,  allowing  the  com- 
plainant his  counsel  fees  and  other  necessary 
expenses  of  litigation  out  of  the  fund  in 
court,  rests  upon  the  principle  announced 
in  the  third  headnote  to  the  case, — that  "a 
trust  fund  must  bear  the  necessary  expenses 
of  its  administration."  The  case  of  Central 
R.  &  Bkg.  Co.  ▼.  Pettus,  113  U.  S.  116,  28  L. 
ed.  915,  5  Sup.  Ct.  Rep.  387.  also  relied  on  by 

SlaintifTs  in  error,  where  "the  property  was 
rought  under  the  direct  control  of  the  court, 
to  be  administered  for  all  entitled  to  share 
the  fruits  of  the  litigation,"  and  where  the 
solicitors  of  the  complainants  were  "al- 
lowed reasonable  compensation  in  respect  of 
the  demands  of  unsecured  creditors  (other 
than  their  immediate  clients),  who  filed 
their  claims"   and  shared   in  the  common 
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benefits  secured  to  their  class  through  the 
suit  instituted  and  successfully  prosecuted 
by  the  complainants,  was  held  to  fall  with- 
in the  principle  announced  in  the  Oreenough 
Case.  It  is  very  apparent  to  us  that  neith- 
er of  these  two  cases  decided  by  the  Supreme 
Court  of  the  United  States  affords  author- 
ity for  sustaining  the  contention  of  the 
plaintiffs  in  error.  One  marked  difference 
between  them  and  the  case  in  hand  is,  as  be- 
fore remarked,  that  here  no  trust  fund  or 
property  has  been  brought  under  the  control 
and  administration  of  the  court;  and  an- 
other is  that  in  each  of  those  cases  the  plain- 
tiff or  plaintiffs  sued  for  an  entire  class, 
the  other  members  of  which  came  forward 
and  participated  in  the  fund  which  had  been 
recovered  for  all.  Because  the  building  of 
this  belt  line  would  have  been  an  ultra  vires 
act  on  the  part  of  the  corporation,  we  do 'not 
think  it  necessarily  follows  that  the  funds 
of  the  company  invested  therein  would  have 
been  dissipated  or  lost.  So  far  as  we  are 
informed,  if  the  belt  line  had  been  built 
and  operated  by  the  company  the  enterprise 
might  or  might  not  have  proved  to  be  a 
profitable  one.  It  is  urged  in  one  of  the 
briefs  for  the  plaintiffs  in  error  that,  if  this 
belt  road  had  been  built,  the  corporation 
would  have  been  in  danger  of  having  its  en- 
tire charter  forfeited  on  suit  by  the  attor- 
ney general.  There  would  have  been  no  dan- 
ger from  this  source;  for  the  state,  through 
its  appropriate  department,  having  granted 
the  application  for  the  amendment  to  the 
charter,  which,  if  valid,  would  have  author- 
ized this  action  by  the  corporation,  could  not, 
after  the  corporation  had  exercised  the  pow- 
ers which  the  state  purported  to  confer  upon 
it,  have  forfeited  the  charter  because  of  the 
exercise  bf  those  powers.  The  minority 
stockholders,  who  had  not  consented  to  the 
amendment  to  the  charter,  had  the  right  to 
complain  when  the  corporation  undertook  td 
exercise  powers  which  the  amendment  pur- 
ported to  confer  upon  it;  but  the  state, 
which  had,  so  far  as  it  could,  granted  the 
amendment,  could  not  complain. 

It  is  claimed  that  the  action  brought  by 
the  plaintiffs  "resulted  in  having  returned 
to  the  treasury  of  the  company  a  large  sum 
amounting  to  about  $55,000,  which  had  been 
expended  in  carrying  forward  the  illegal 
project  before  suit  was  brought,"  and  that 
at  least  as  to  this  sum,  they  are  entitled  to 
have  their  attorney's  fees  paid  by  the  cor- 
poration. Suppose,  in  consequence  of  the 
plaintiffs'  suit,  a  large  sum  of  money  which 
had  been  expended  in  the  ultra  vires  under- 
taking was  returned  by  the  directors  of  the 
company  to  its  treasury ;  it  was  not  brought 
into  court,  and  from  thence  returned  to  the 
company's  treasury,  nor  did  the  court  do 
anything  whatever  to  compel  its  return. 
The  court  did  nothing  but  grant  an  injunc- 
tion restraining  the  company  from  building 
the  belt  railroad,  and  thus  preventing  any 
further  expenditure  of  the  company's  money 
thereon.  The  court  did  not  deal  with  the 
money  which  had  already  been  spent,  and  its 
return  to  the  company's  treasury,  so  far 
as  the  court  was  concerned,  was  purely  vol- 
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untary.  The  plaintiffs  neither  sued  tc  re- 
cover, nor  did  they  seek  to  compel  the  return 
of,  any  money  belonging  to  the  corporation, 
and  the  only  legal  result  of  their  suit  was 
the  injunction. 
Judgment  affirmed. 

All  the  Justices  concur. 


SAVANNAH,     FLORIDA,     &    WESTERN 
RAILWAY  COMPANY,  Plff.  in  Err^ 

v. 

A.  A.  BEAVERS. 
(118  Ga.  308.) 

•  One  who  makes  an  excavation  upon 
hjs  land  Is  not  bound  to  so  guard  it  as  to 
prevent  Injury  to  children  who  come  upon  It 
without  his  invitation,  express  or  implied, 
but  who  are  Induced  to  do  so  merely  by  the 
alluring  attractiveness  of  the  excavation  and 
Its  surroundings. 

(May   21,   1901.) 

ERROR  to  the  Superior  Court  for  Ware 
County  to  review  a  judgment  in  favor  of 
plaintiff  in  an  action  brought  to  recover 
damages  for  the  alleged  negligent  killing  of 
plaintiff's  minor  child.      Reversed, 

The  facta  are  stated  in  the  opinion. 

Messrs.  Chisholm  &  Clay  for  plaintiff 
in  error. 

Mr.  Leon  A.  Wilson,  for  defendant  in 
error: 

When  a  child  of  tender  years  commits  a 
mere  technical  trespass,  and  is  injured  by 
agencies  that  to  an  adult  would  be  open  and 
obvious  warnings  of  danger,  but  not  such  to 
a  child,  he  is  not  debarred  from  recovering 
if  the  things  instrumental  in  his  injury  were 
left  exposed  and  unguarded,  and  were  of 
such  a  character  as  to  be  likely  to  attract 
children,  excite  their  curiosity,  and  lead  to 
their  injury  while  they  were  pursuing  their 
childish  instincts.  Such  dangerous  and  at- 
tractive instrumentalities  become  an  invita- 
tion by  implication. 

Harriman  v.  Pittsburgh,  C.  d  St.  L.  R.  Co. 
45  Ohio  St.  11,  2  N.  E.  451;  7  Am.  &  Eng. 
Enc.  Law,  2d  ed.  pp.  403,  404;  Penso  v.  Mc- 
Cormick,  125  Ind.  116,  9  L.  R.  A.  313,  25 
N.  E.  156;  Pekin  v.  McMahon,  154  111. 
141,  27  L.  R.  A.  207,  39  N.  E.  484;  Keffe  v. 
Milwaukee  d  St.  P.  R.  Co.  21  Minn.  207,  18 
Am.  Rep.  393;  Koons  v.  St.  Louis  d  I.  M. 
R.  Co.  65  Mo.  592;  Nagel  v.  Missouri  P.  R. 
Co.  75  Mo.  653,  42  Am.  Rep.  418;  Cooper 
v.  Overton,  102  Tenn.  211,  45  L.  R.  A.  591, 
52  S.  W.  183. 

To  maintain  upon  one's  premises  or  prop- 

•Headnote  by  Fish,  J. 


erty  enticement*  to  the  ignorant  or  unwary 
is  tatamount  to  an  invitation  to  visit  and 
to  inspect  and  enjoy;  and  in  such  cases  the 
obligation  to  endeavor  to  protect  from  the 
dangers  of  the  seductive  instrument  or  place 
follows  as  justly  as  though  the  invitation 
had  been  express. 

Price  v.  Atchison  Water  Co.  58  Kan.  551, 
50  Pac.  450;  Biggs  v.  Consolidated  Barb- 
Wire  Co.  60  Kan.  217,  44  L.  R.  A.  657,  56 
Pac.  4;  Kansas  C.  R.  Co.  v.  Fitzsimmons,  22 
Kan.  686,  31  Am.  Rep.  203;  Harriman  v. 
Pittsburgh,  C.  d  St.  L.  R.  Co.  45  Ohio  St. 
11,  12  N.  E.  451. 

The  company  had  notice  that  children  fre- 
quented the  place.  The  homicide  was,  with- 
in the  ordinary  probable  sequence  of  events, 
a  result  of  defendant's  negligence.  It  might 
reasonably  have  been  anticipated.  There 
was  danger  of  its  happening,  such  as  an  or- 
dinarily careful  person  might  have  appre- 
hended, and  would  be  likely  to  apprehend, 
aa  a  possible  result  of  any  relaxation  of  dili- 
gence and  care. 

Harriman  v.  Pittsburgh,  C.  d  St.  L.  R. 
Co.  45  Ohio  St.  11,  12  N.  E.  451;  Mac  key  v. 
Vicksburg,  64  Miss.  777,  2  So.  178;  Siouw 
City  d  P.  R.  Co.  v.  Stout,  17  Wall.  657,  21 
L.  ed.  745. 

The  owner  of  property  who  has  thereon  a 
dangerous  agency  which  is  attractive  to 
children,  or  has  knowledge  that  they  resort 
to  it  for  amusement  or  otherwise,  and  fails 
to  use  ordinary  care  under  the  circumstan- 
ces to  guard  the  same  against  injury  to 
them,-  must  respond  in  damages  for  such 
neglect,  irrespective  of  the  fact  that  the  dan- 
ger is  not  adjacent  to  a  highway. 

2  Wood,  Railway  Law,  321 ;  Keffe  v.  Mil- 
waukee d  St.  P.  R.  Co.  21  Minn.  207,  18 
Am.  Rep.  393 ;  Moran  v.  Pullman  Palace  Car 
Co.  134  Mo.  641,  33  L.  R.  A.  756,  36  S.  W. 
659;  Schmidt  v.  Kansas  City  Distilling  Co. 
90  Mo.  284,  59  Am.  Rep.  16,  2  S.  W.  865; 
Chulf,  C.  d  S.  F.  R.  Co.  v.  McWhirter,  77  Tex. 
356,  14  S.  W.  26. 

In  such  cases  the  question  of  negligence  is 
one  for  the  jury. 

1  Thomp.  Neg.  304,  305;  Smith,  Neg.  413; 
Siouso  City  d  P.  R.  Co.  v.  Stout,  17  Wall. 
657,  21  L.  ed.  745;  Union  P.  R.  Co.  r.  Mc- 
Donald, 152  U.  S.  262,  38  L.  ed.  434,  14  Sup. 
Ct.  Rep.  619. 

The  question  whether  the  child  used  the 
care  expected  of  one  of  its  age  was  for  the 
jury. 

Biggs  v.  Consolidated  Barb-Wire  Co.  60 
Kan.  217,  44  L.  R.  A.  655,  56  Pac.  4;  West- 
ern d  A.  R.  Co.  v.  Young,  81  Ga.  397,  7  S.  E. 
912,  83  Ga.  512,  10  S.  E.  197 ;  Western  d 
A.  R.  Co.  v.  Rogers,  104  Ga.  226,  30  S.  E. 
804. 

If  defendant,  by  the  exercise  of  reasonable 
forethought,  should  have  anticipated  the 
probability  of  the  child's  action,  it  should 


Note. — For  earlier  cases  In  this  series  as  to 
liability  for  maintaining  dangerous  ponds  or  ex- 
cavations on  private  premises,  causing  death 
of  child,  see  cases  in  note  to  Lepnlck  v.  Gaddls 
(Miss.)  26  L.  R.  A.  686;  also  (sustaining  lia- 
bility) Pekin  v.  McMahon  (111.)  27  L.  R.  A. 
206 :  (denying  liability)  Moran  v.  Pullman  Pal- 
ace Car  Co.  (Mo.)  38  L.  R.  A.  755;  Dobbins  v. 
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Missouri,  K.  ft  T.  R.  Co.  (Tex.)  38  L.  R.  A. 
573  :  Omaha  v.  Bowman  (Neb.)  40  L.  R.  A.  531 ; 
Stendal  v.  Boyd  (Minn.)  42  L.  R.  A.  288;  Rits 
v.  Wheeling  (W.  Va.)  43  L.  R.  A.  148 ;  Cooper  v. 
Overton  (Tenn.)  45  L.  R.  A.  591 ;  Arnold  v.  St 
Louis  (Mo.)  48  L.  R.  A.  291;  and  Tucker  v. 
Draper  (Neb.)  post,  321 
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have  guarded  against  it  by  removing  the 
earth  or  obstructing  the  pathway.  If  it 
failed  to  do  so,  it  failed  in  a  duty  which 
rested  upon  it,  and  is  not  relieved  from  re- 
sponsibility even  though  the  child  was  a 
trespasser  in  going  upon  the  premises. 

Mackey  v.  Vicksburg,  04  Miss.  777,  2  So. 
178. 

Where  a  person  maintains  upon  his  prem- 
ises anything  dangerous  to  life  or  limb  and 
of  a  nature  to  invite  the  intrusion  of  chil- 
dren, he  owes  them  the  duty  of  precaution 
against  harm,  and  is  liable  to  them  for  in- 
jury from  that  thing,  even  though  their  own 
act,  if  not  negligent,  puts  in  operation  its 
hurtful  agency. 

Price  v.  Atchison  Water  Co.  58  Kan.  651, 
50  Pac  450;  Brinkley  Car  Co.  v.  Cooper,  60 
Ark.  545,  31  S.  W.  154 ;  Pekin  v.  McMahon, 
154  111.  141,  27  L.  R.  A.  206,  39  N.  £.  484 ; 
MuUaney  v.  Spence,  15  Abb.  Pr.  N.  S.  319 ; 
M alloy  v.  Hibernia  Sav.  d  L.  Soo.  (Cal.)  21 
Pac  525. 

In  the  Turntable  Case  the  rule  is  de- 
clared that  children  had  an  implied  invita- 
tion to  go  upon  the  premises  because  their 
being  attracted  to  them  might  have  been  ex- 
pected. 

8tout  v.  Sioux  City  &  P.  R.  Co.  2  Dill. 
294,  Fed.  Cas.  No.  13,504;  27  Am.  &  Eng. 
Enc.  Law,  p.  344;  7  Am.  &  Eng.  Enc.  Law, 
2d  ed.  p.  408. 

Timh,  J.,  delivered  the  opinion  of  the 
court: 

A.  A.  Beavers  obtained  a  verdict  and 
judgment  against  the  Savannah,  Florida,  & 
Western  Railway  Company  for  the  death  of 
his  minor  child,  and,  upon  the  defendant's 
motion  for  a  new  trial  being  overruled,  it 
excepted.  There  was  but  little  conflict  in 
the  evidence,  and  that  in  behalf  of  the  plain- 
tiff conduced  to  establish  the  following 
facts:  The  defendant  railway  company  un- 
dertook to  construct  a  water  tank  upon  its 
premises.  The  work  was  temporarily  sus- 
pended, and  an  excavation  12  feet  square, 
about  7  feet  deep,  and  containing  about  4  or 
5  feet  of  muddy  water,  concealing  its  depth, 
was  left  uncovered,  and  guarded  only  by  pil- 
ing placed  around  it,  some  18  inches  in 
height.  Upon  the  sides  of  the  excavation, 
and  2  feet  from  the  surface,  there  was  a 
ledge  or  sill,  5  by  10  inches.  There  was  a 
ladder  and  a  long  handled  pump  left  in  the 
excavation,  the  ladder  extending  to  the  top. 
Near  by  there  was  a  tram  road  upon  which 
there  was  a  small  flat  car,  used  for  hauling 
away  dirt  taken  from  the  hole.  Eight  and 
a  half  feet  from  the  edge  of  the  excavation, 
and  along  the  outer  line  of  the  defendant's 
right  of  way,  there  ran  a  foot-path,  much 
traveled  by  the  public.  Some  28  feet  from 
the  excavation  there  was  a  canal,  along  the 
banks  of  which  there  were  berries  and  flow- 
4TB,  which  children  were  accustomed  to 
gather.  There  were  no  flowers  nor  berries 
immediately  about  the  excavation.  It  did 
not  appear  that  the  officers  of  the  defend- 
ant company  knew  that  children  frequented 
the  locality.  The  foreman  of  the  "gang," 
while  making  the  excavation,  saw  children 
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gathering  flowers  and  berries  along  the 
banks  of  the  canal  and  observing  the  prog- 
ress of  the  work,  but  of  this  he  never  in- 
formed the  officers  of  the  company.  No  one 
lived  nearer  to  the  excavation  than  100 
yards,  and  the  plaintiff  resided  400  or  500 
yards  away.  The  public  street  was  about 
100  yards  distant  therefrom.  Plaintiff's 
two  sons,  one  nine  and  the  other  five  and  a 
half  years  old,  went,  with  two  other  boys, 
the  elder  of  whom  was  eleven  years  of  age, 
to  the  excavation  to  play  with  frogs,  and 
while  the  younger  son  of  plaintiff  was  stand- 
ing on  the  ledge,  inside  the  hole,  engaged 
in  such  childish  sport,  he  fell  into  the  water, 
and  was  drowned.  All  of  these  boys  had 
been  playing  with  the  frogs  in  the  excava- 
tion for  several  days  prior  to  the  accident, 
but  there  was  no  evidence  that  any  of  the 
company's  officials  had  knowledge  of  this 
fact.  A  day  or  two  before  the  accident  a 
man  passing  by  warned  these  boys  to  get 
away  from  the  excavation  or  they  would  get 
hurt.  In  going  to  this  place  the  boys  did 
not  use  the  footpath.  Neither  plaintiff  nor 
his  wife  knew  of  the  existence  of  the  excava- 
tion. 

Under  the  facta  stated,  was  the  defendant 
company  liable  in  damages  to  the  plaintiff 
for  the  death  of  his  child?  This  question 
turns  upon  another;  that  is,  whether  or  not 
the  company  owed  the  child  any  legal  duty 
which  it  neglected  to  perform,  for  there  can 
be  no  actionable  negligence  without  the 
breach  of  a  legal  duty.  The  rule  is  too  well 
settled  to  need  the  citation  of  authority 
that  a  landowner  is  under  no  duty  to  have 
his  land  in  a  safe  condition  for  an  adult 
trespasser  to  enter  thereon.  Such  a  trespass- 
er has  ordinarily  no  remedy  for  an  injury 
happening  to  him  by  reason  of  the  condition 
of  the  property  upon  which  he  intrudes. 
He  takes  the  risk  of  the  condition  of  the 
premises.  Nor  is  the  owner  bound  to  warn 
him  of  nonapparent  dangers,  provided  they 
were  not  prepared  with  intent  to  harm  tres- 
passers. Is  there  any  difference  in  the  case 
of  a  child  entering  upon  the  premises  without 
the  permission  of  the  owner?  There  is  an 
irreconcilable  conflict  of  authority,  in  this 
country  at  least,  upon  the  question,  and  it 
is  not  easily  determined  which  way  the 
weight  of  authority  inclines.  There  are 
many  decisions  by  courts  of  great  respecta- 
bility to  the  effect  that  "when  a  child  of 
tender  years  commits  a  mere  technical  tres- 
pass, and  is  injured  by  agencies  that  to  an 
adult  would  be  open  and  obvious  warnings 
of  danger,  but  not  so  to  a  child,  he  is  not 
debarred  from  recovering,  if  the  things  in- 
strumental in  his  injury  were  left  exposed 
and  unguarded,  and  were  of  such  a  charac- 
ter as  to  be  likely  to  attract  children,  excite 
their  curiosity,  and  lead  to  their  injury, 
while  they  were  pursuing  their  childish  in- 
stincts. Such  dangerous  and  attractive  in- 
stFumentalities  become  an  invitation  by  im- 
plication." 7  Am.  &  Eng.  Enc.  Law,  2d  ed. 
pp.  403,  404.  On  the  other  hand,  there  are 
numerous  cases  wherein  courts  of  the  highest 
respectability  enunciate  the  doctrine  that  an 
owner  or  occupier  of  land  Is  ordinarily  un- 
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der  no  obligation  to  a  trespasser  so  far  as 
concerns  the  condition  of  his  premises,  and 
the  fact  that  the  trespasser  is  an  infant  of 
tender  years  affords  no  reason  for  modify- 
ing this  rule,  and  charging  the  owner  or  oc- 
cupier of  land  with  a  duty  which  does  not 
otherwise  exist;  and,  if  for  more  beneficial 
user  he  creates  upon  his  premises  an  instru- 
mentality which  happens  to  be  attractive  to 
children,  he  does  not  thereby  extend  to  them 
an  implied  invitation  to  enter  thereon.  The 
tendency  of  the  more  recent  decisions  seems 
to  be  in  favor  of  the  doctrine  last  mentioned, 
and  we  are  of  opinion  that,  upon  principle, 
it  is  the  stronger  side  of  the  question.  The 
principle  involved  has  been  so  frequently 
and  elaborately  discussed  by  learned  jurists 
that  it  is  unnecessary  to  do  more  than  re- 
fer to  some  of  the  decisions  which  are  par- 
ticularly applicable  to  the  case  which  we 
have  under  consideration.  Before  doing  so, 
however,  we  take  the  liberty  of  making  a 
somewhat  extended  quotation  from  a  mono- 
graph in  11  Harvard  Law  Review,  pp.  349- 
373,  434-448,  by  the  Hon.  Jeremiah  Smith, 
formerly  one  of  the  justices  of  the  supreme 
court  of  New  Hampshire,  wherein  the  sub- 

i'ect,  "Liability  of  Landowners  to  Children 
Entering  without  Permission,"  is  very 
learnedly  and  exhaustively  treated.  In 
maintaining  the  proposition  that  the  land- 
owner is  under  no  duty,  so  far  as  concerns 
the  condition  of  his  premises,  to  intruding 
children,  that  eminent  jurist  says:  "As- 
suming, then,  that  the  law  is  not  only  set- 
tled, but  is  also  consistent,  in  holding  that 
the  owner  of  land  is  not  liable  for  the  con- 
dition of  his  premises  to  an  adult  who  enters 
without  permission,  the  next  inquiry  is, 
What  difference  is  there  between  the  case 
of  the  adult  intruder  and  the  child  in- 
truder? Are  there  considerations  which  do 
not  exist  in  the  case  of  the  adult,  and  which, 
when  put  into  the  scale,  ought  to  turn  the 
balance  in  favor  of  the  child?  The  two 
prominent  arguments  arc:  (1)  That  the 
child  is  innocent;  (2)  that  the  child  is  in- 
capable of  protecting  itself.  What  force  is  to 
be  allowed  to  these  considerations,  and  do 
they,  when  estimated  at  their  true  value, 
outweigh  the  reasons  against  imposing  lia- 
bility upon  the  landowner  ?  ...  Of  course, 
the  innocence  of  a  plaintiff  does  not,  per  se 
establish  the  fault  of  a  defendant.  The 
landowner  cannot  be  liable  unless  he  owed  to 
the  child  a  duty  which  he  has  neglected. 
Should  the  law,  in  view  of  the  innocence  of 
the  child,  impose  on  the  landowner  the  duty 
here  in  controversy?  No  doubt  there  are 
cases  where  a  defendant  is  rightly  held  lia- 
ble to  a  child  plaintiff  when  he  would  not  be 
liable  to  an  adult  plaintiff  under  similar 
circumstances.  Where  it  is  admitted  that 
a  duty  exists  to  use  care  to  avoid  harm  to 
both  children  and  adults,  c.  g.,  in  the  use  of 
the  public  highway),  then,  in  point  of  fact, 
more  care  may  be  required  towards  a  child 
than  towards  an  adult.  In  view  of  the 
child's  helplessness  and  unconsciousness  of 
danger,  more  care  may,  as  matter  of  fact, 
be  required  under  the  unvarying  legal  rule, 
of  'due  care  under  the  circumstances/  just 
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as  more  care,  in  fact  though  not  in  law,  may 
be  required  to  avoid  colliding  with  an  ob- 
viously lame  or  blind  adult  than  with  a  vig- 
orous man  in  full  possession  of  all  his  fac- 
ulties. But  all  this  is  true  only  where  it  is 
admitted  or  proved  that  a  duty  exists.  'In 
considering  the  question  as  to  whether  a 
duty  exists,  there  is  no  distinction  between 
the  case  where  an  infant  is  injured  and  one 
where  the  injury  is  to  an  adult,  though 
where  the  duty  is  imposed  the  law  may  ex- 
act more  vigilance  in  its  discharge  as  to  the 
former.'  [Citing  Denman,  J.,  in  Dobbins 
v.  Missouri,  K.  &  T.  R.  Co.  91  Tex.  60,  38 
L.  R.  A.  573,  41  S.  W.  62.]  So.  if  it  be  con- 
ceded or  proved  that  the  defendant  was  neg- 
ligent, and  that  his  negligence  constituted 
part  of  the  legal  cause  of  the  plaintiff's  dam- 
age, then  the  incapacity  and  immaturity  of 
a  child  plaintiff  may  furnish  a  good  answer 
to  the  defense  of  contributory  negligence. 
Conduct  of  the  plaintiff,  which  would  have 
been  negligent  in  an  adult,  may  not  be  held 
negligent  in  a  child.  But  the  fact  that  the 
child  plaintiff  was  not  'capable  of  contribu- 
tory negligence'  does  not  necessarily  estab- 
lish that  the  adult  defendant  was  negligent. 
It  does  not  per  se  prove  that  the  defendant 
owed  to  the  plaintiff  a  duty,  or  that  he 
failed  to  perform  a  duty.  'If  there  was  no 
breach  of  duty,  then  there  was  no  wrong,  ir- 
respective of  the  boy's  capacity  to  know  that 
what  he  was  doing  was  dangerous.'  [Cit- 
ing Lurton,  J.,  in  Felton  v.  Aubrey,  20  C.  C. 
A.  436,  43  U.  S.  Apn.  278,  74  Fed.  353.] 
'The  fact  that  injury  has  resulted,  and  to  a 
child  himself  incapable  of  negligence,  will 
not  import  the  negligence  of  the  defendant, 
which  is  the  sole  ground  of  liability.'  [Cit> 
ing  1  Beven,  Neg.  2d  ed.  183;  Culberiaon  v. 
Crescent  City  R.  Co.  48  La.  Ann.  1380,  20 
So.  902;  Emerson  v.  Peteler,  35  Minn.  481, 
29  N.  W.  311;  Catlett  v.  St.  Louis,  I.  M. 
d  8.  R.  Co.  57  Ark.  401,  21  S.  W.  1062.] 
Obviously,  cases  of  the  two  foregoing  classes 
do  not  furnish  arguments  from  analogy  in 
favor  of  creating  a  duty  towards  children  in 
situations  where  no  dutv  at  all  would  exist 

• 

towards  adults.  Why  should  innocent  chil- 
dren have  greater  rights  than  innocent 
adults,  in  respect  to  damage  resulting  from 
the  nature  of  the  premises  upon  which  they 
enter  without  permission?  Remedy  against 
the  landowner  for  harm  happening  from  the 
condition  of  the  premises  is  denied  to  adults 
who  are  entirely  free  from  intent  to  violate 
rights,  and  whose  presence  upon  the  land  is 
due  to  pardonable  mistake  or  to  irresistible 
external  force.  The  test  is  not  whether 
their  motives  were  innocent,  or  even 
laudable,  or  whether  their  conduct  was 
careful,  but  whether  they  entered  with- 
out the  owner's  permission.  If  so,  they 
cannot  claim  that  the  owner  was 
under  a  duty  to  make  things  safe  for  their 
access,  or  to  give  warning  of  nonapparent 
danger.  [Citing  Morgan  v.  Halloicell,  57 
Me.  375;  Gramlich  v.  ^Yur8ty  86  Pa.  74,  27 
Am.  Rep.  684.]  It  may  possibly  be  sug- 
gested that  an  adult  trespasser  is  barred 
upon  grounds  inapplicable  to  a  childish  in- 
truder.    It  may  be  urged  that  the  adult  is 
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barred  by  his  own  wrong,  both  (1)  because 
he  must  always  be  regarded  as  guilty  oi  con- 
tributory negligence;  and  (2)  because,  even 
if  not  negligent,  he  is  a  tort  feasor  in  the 
technical  sense,  whereas  a  young  child  may 
be  incapable  of  negligence,  and  ought  not  to 
be  regarded  as  even  technically  a  tort  feas- 
or. But  this  argument  entirely  miscon- 
ceives the  true  reason  why  an  adult  tres- 
passer fails  to  recover  in  the  case  supposed. 
The  decision  turns,  not  upon  the  presence  of 
fault  in  the  plaintiff,  but  upon  the  absence 
of  fault  in  the  defendant.  The  plaintiff's 
action  is  defeated,  not  because  his  own 
wrong  bars  a  recovery  against  the  landown- 
er who  has  neglected  to  perform  a  duty 
owing  to  him,  but  because  he  has  not  suc- 
ceeded in  establishing  the  primary  proposi- 
tion that  the  landowner  owed  to  him  the 
duty  in  question.  His  trespass  is  not  nec- 
essarily and  always  a  negligent  act,  and 
hence  does  not  invariably  bar  him  on  the 
ground  of  contributory  negligence.  [Citing 
1  Shearm.  &  Redf.  Neg.  4th  ed.  SS  97,  98.] 
Nor  does  his  tort,  even  when  he  is  a  con- 
scious and  morally  inexcusable  trespasser, 
prevent  his  recovering  against  the  landown- 
er for  negligently  bringing  force  to  bear 
upon  him  by  a  positive  act  done  after  his 
entry,  i.  e.f  by  what  Clerk  &  L.  Torts,  2d 
ed.  14,  call  'a  negligent  act  of  commission.' 
But  when  an  adult,  who  entered  without  per- 
mission, seeks  to  recover  against  the  land- 
owner for  harm  happening  from  the  condi- 
tion of  the  premises,  he  fails  even  though 
he  were  morally  blameless.  He  may  be  a 
technical  tort  feasor,  but  recovery  is  not 
denied  to  him  by  way  of  punishment  for  his 
own  'wrong.'  He  fails  because  the  landown- 
er owed  him  no  duty  to  have  the  premises  in 
safe  condition  for  his  entry.  [Citing  Shearm. 
&  Redf.  Neg.  4th  ed.  Sfi  97,  98,  supra.]  Why 
should  the  moral  innocence  of  a  childish  in- 
truder raise  a  duty  on  the  part  of  the  land- 
owner which  is  not  created  by  the  moral 
innocence  of  an  adult  intruder?  The  youth- 
ful innocence  of  the  child  does  not  make  re- 
strictions on  the  right  of  user  less  damag- 
ing to  the  owner,  or  make  the  alleged  duty 
of  preventing  entrance  of  an  intruder,  or  of 
protecting  him  from  harm  after  entry,  less 
burdensome  than  in  the  case  of  an  adult. 
.  .  .  The  child,  it  is  said,  is  incapable  of 
protecting  itself,  and  hence  it  is  eloquently 
contended  that  the  law  must  impose  the  duty 
of  protection  upon  landowners.  The  appar- 
ent assumption  is  that  all  the  children  in 
the  world  are  mere  waifs  and  strays,  and 
that  the  duty  of  caring  for  them  must  be 
imposed  upon  the  landowners  because  the 
law  can  find  no  one  else  to  bear  the  burden. 
[Citing  the  language  of  Mr.  Justice  Agnew 
in  Hydraulic  Works  Co.  v.  Orr.  83  Pa.  336.] 
The  fact  is  that  the  vast  majority  of  chil- 
dren have  protectors  appointed  alike  by  na- 
ture and  by  law,  viz.,  their  parents,  who 
have  legal  power  to  control  their  actions, 
and  whose  moral  duty  to  keep  their  children 
from  entering  upon  dangerous  premises  is 
generally  regarded  as  at  leant  equal  to  the 
moral  obligation  of  the  landowner  to  fence 
them  out.  If  the  child,  upon  entering  the 
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premises,  is  hurt  by  the  'active  negligence' 
of  the  owner  in  bringing  force  to  bear  upon 
him,  it  may  well  be  that  the  negligence  of 
the  parent  in  failing  to  restrain  the  child's 
entrance  does  not  bar  the  child's  recovery 
for  the  force  thus  brought  to  bear  upon  him 
after  his  entrance.  But  it  is  going  far  be- 
yond this  to  say  that  the  child  can  recover 
for  harm  sustained  by  him  through  the  con- 
dition of  the  premises  without  the  immediate 
intervention  of  any  human  agency  save  his 
own.  [Citing  Felton  v.  Aubrey,  20  C.  C.  A. 
436,  43  U.  S.  App.  278,  74  Fed.  353.]  When 
a  child  wakes  up  in  the  morning  in  his 
father's  house,  the  duty  of  providing  a  safe 
playground  for  him  during  the  day  rests 
upon  his  parents.  Is  this  duty  shifted  from 
the  parent  to  private  landowners  because  the 
child  chances  to  escape  from  the  parent's 
care?  [Citing  Clark  v.  Manchester,  62  N. 
H.  577 ;  Missouri,  K.  d  T.  R.  Co.  v.  Dobbins 
(Tex.  Civ.  App.)  40  S.  W.  861.]  If  those 
who  brought  the  child  into  the  world  are  un- 
able, by  reason  of  poverty,  to  provide  him  a 
playground,  this  may  afford  an  argument 
for  the  passage  of  a  statute  imposing  that 
duty  upon  the  municipality,  in  which  case 
each  landowner  would  have  to  contribute  his 
proportion  of  the  expense,  But  this  is  quite 
another  thing  from  assessing  upon  a  single 
unfortunate  landowner  the  entire  damage 
arising  from  the  want  of  such  a  playground. 
[Citing  Ross  v.  Keith,  16  Sc.  Sees.  Cas.  4th 
series,  p.  89.]" 

An  early  case,  and  one  often  referred  to, 
is  that  of  Har greaves  v.  Deacon,  25  Mich. 
1.  There  the  plaintiff,  as  administrator, 
sought  to  recover  damages  for  the  death  of 
his  son,  a  child  of  tender  years,  who  was 
killed  by  falling  into  a  cistern  which  had 
been  left  uncovered  on  premises  not  immedi- 
ately adjoining  the  highway.  It  was  held: 
"Owners  of  private  property  are  not  respon- 
sible for  injuries  caused  by  leaving  a  dan- 
gerous place  unguarded,  where  the  person  in- 
jured was  not  on  the  premises  by  permission, 
or  on  business,  or  rather  lawful  occasion,  and 
had  no  right  to  be  there."  Mr.  Justice  Camp- 
bell, in  delivering  the  opinion  of  the  court, 
says:  "Cases  are  quite  numerous  in  which 
the  same  questions  have  arisen  which  arise 
in  this  case,  and  we  have  found  none  which 
hold  that  an  accident  from  negligence,  on 
private  premises,  can  be  made  the  ground  of 
damages,  unless  the  party  injured  has  been 
induced  to  come  by  personal  invitation,  or 
by  employment  which  brings  him  there,  or 
by  resorting  there  as  to  a  place  of  business 
or  of  general  resort,  held  out  as  open  to  cus- 
tomers or  others  whose  lawful  occasions  may 
lead  them  to  visit  there.  We  have  found  no 
support  for  any  rule  which  would  protect 
those  who  go  where  they  are  not  invited,  but 
merely  with  express  or  tacit  permission, 
from  curiosity  or  motives  of  private  conven- 
ience, in  no  way  connected  with  business  or 
other  relations  with  the  occupant."  In 
Overholt  v.  Vieths,  93  Mo.  422,  6  S.  W.  74, 
the  eight-year  old  son  of  the  plaintiff  was 
drowned  in  a  pond  of  water,  not  bordering 
on  the  highway,  which  had  been  formed  in 
consequence  of  rock  having  been  quarried  on 
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a  lot  owned  by  the  defendant.  It  was  ruled 
that  the  owner  of  the  quarry  was  under  no 
obligation  to  build  a  fence  around  it  to  keep 
trespassers  away,  nor  liable  for  injury  to 
them  occasioned  by  the  absence  of  such  a 
fence.  In  Kli*  v.  Nieman,  68  Wis.  271,  60 
Am.  Rep.  854,  32  N.  W.  223,  the  declaration 
alleged  that  the  defendant  was  the  owner 
and  in  possession  of  a  vacant  and  uninclosed 
lot  in  a  thickly-settled  part  of  the  city  of 
Milwaukee,  to  which  the  public  had  free 
and  unobstructed  access;  that  for  a  long 
time  there  had  existed  upon  the  lot  a  deep 
and  dangerous  hole  or  excavation,  partially 
filled  with  water,  making  a  pond,  which  cov- 
ered about  the  entire  surface  of  the  lot; 
that  the  water  of  the  pond  was  roily,  so 
that  its  depth  could  not  be  ascertained  ex- 
cept by  measurement,  but  that  in  places  it 
was  9  feet  deep,  so  that  the  pond  was  dan- 
gerous to  the  lives  of  children  who  might  be 
attracted  thereto,  for  amusement  or  other- 
wise; that  the  defendant,  well  knowing  that 
the  pond  was  dangerous  to  the  lives  of  chil- 
dren residing  in  the  vicinity  of  the  same, 
wrongfully,  negligently,  and  carelessly  per- 
mitted it  to  remain  unguarded  by  a  fence  or 
barricade:  and  that  plaintiff's  son,  a  lad 
nine  years  of  age,  "while  playing  upon  and 
about  said  pond  of  water,  being  induced 
thereto  by  reason  of  the  unguarded  and  un- 
protected condition  of  said  hole  as  aforesaid, 
fell  and  was  precipitated  into  the  same,  and 
was  drowned."  A  demurrer  to  the  declara- 
tor was  sustained  in  the  trial  court,  which 
ruling,  on  appeal,  was  affirmed  by  the  su- 
preme court.  Mr.  Chief  Justice  Cole,  speak- 
ing for  the  court,  said:  "The  single  ques- 
tion presented  is,  Was  it  the  duty  of  the  de- 
fendant to  fence  or  guard  this  hole  or  exca- 
vation on  his  lot  (which  it  does  not  appear 
he  made,  or  caused  to  be  made),  where  sur- 
face water  collected,  in  order  to  secure  the 
safety  of  strangers,  young  or  old,  who  might 
go  upon  or  about  the  pond  for  play  or  curi- 
osity? If  the  defendant  was  bound  to  so 
fence  or  guard  the  pond,  upon  what  princi- 
ple or  ground  does  this  obligation  rest? 
There  can  be  no  liability,  unless  it  was  his 
duty  to  fence  the  pond.  It  surely  is  not  the 
duty  of  an  owner  to  guard  or  fence  every 
dangerous  hole  or  pond  or  stream  of  water 
on  his  premises,  for  the  protection  of  persons 
going  upon  his  land  who  had  no  right  to  go 
there.  No  such  rule  of  law  is  laid  down  in 
the  books,  and  it  would  be  most  unreason- 
able* to  so  hold,"— citing  1  Thomp.  Neg.  361. 
The  facts  in  the  case  of  Gillespie  v.  Afc- 
Gowan,  100  Pa.  144,  45  Am.  Rep.  365,  are 
quite  similar  to  those  in  the  case  under  con- 
sideration. There  the  defendants  "were  the 
owners  of  a  lot  of  ground  in  the  outskirts 
of  Philadelphia,  upon  which  there  was,  and 
had  for  some  time  been,  a  deep  well.  The 
nearest  paved  highway  ran  300  feet  from  the 
well,  and  the  nearest  road  about  80  feet. 
There  were  houses  about  300  feet  off,  but 
the  built-up  part  of  the  city  was  nearly  half 
a  mile  distant.  Whether  any  paths  led  near 
the  well  was  disputed.  The  well  was  uncov- 
ered, and  was  not  hidden  by  bushes  or  shrub- 
bery. It  was  not  fenced  round,  nor  was  the 
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lot  in  which  it  lay.    The  lot  was  a  common 

Slace  of  resort  for  children  and  adults.  A 
oy  of  a  little  less  than  eight  years  of  age 
was  found  drowned  in  the  above  well,  his 
hat  being  found  on  the  side,  together  with  a 
few  small  fishes.  In  a  suit  by  the  boy's 
father  against  .  •  •  [the  defendants]  to 
recover  damages  for  his  death, — held  that 
the  boy  was  a  trespasser,  and  that  .  .  . 
[the  defendants]  had  not  been  guilty  of  any 
such  negligence  as  would  render  them  liable 
for  his  death."  In  delivering  the  opinion  of 
the  court,  Mr.  Justice  Paxson  said:  "Nor 
do  we  assent  to  the  broad  proposition  that 
'the  owner  of  premises  in  the  neighborhood 
of  a  populous  city,  and  opening  on  a  pub- 
lic highway,  must  so  use  them  as  to  protect 
those  who  stray  upon  them  and  are  acci- 
dentally injured.'  This  doctrine  rests  chief- 
ly upon  the  case  above  referred  to  [Hydrau- 
lic Works  Co.  v.  Orr,  83  Pa.  332],  which  was 
not  intended  to  decide  any  such  principle, 
and  is  in  direct  conflict  with  the  recent  well- 
considered  case  of  Gramlich  v.  Wurst,  86 
Pa.  74,  27  Am.  Rep.  684,  in  which  it  was 
held  that  'where  the  owner  of  land,  in  the 
exercise  of  lawful  dominion  over  it,  makes 
an  excavation  thereon  which  is  such  a  dis- 
tance from  the  public  highway  that  a  per- 
son falling  into  it  would  be  a  trespasser 
upon  the  land  before  reaching  it,  the  owner 
is  not  liable  for  an  injury  thus  sustained.' 
.  .  .  We  are  unable  to  see  anything  in 
this  case  to  charge  the  defendants  with  neg- 
ligence in  not  inclosing  their  lot  or  guard- 
ing the  well.  There  was  no  concealed  trap 
or  dead  fall,  as  in  Hydraulic  Works  Co.  v. 
Orr.  The  well  was  open  and  visible  to  the 
eye.  No  one  was  likely  to  walk  into  it  by 
day,  and  this  accident  did  not  occur  at  night. 
A  boy  playing  upon  its  edge  might  fall  in, 
just  as  he  might  in  any  pond  or  stream  of 
water.  In  this  respect  the  well  was  no  more 
dangerous  than  the  river  front  on  both  sides 
of  the  city,  where  boys  of  all  ages  congregate 
in  large  numbers  for  fishing  and  other 
amusements.  Vacant  brick  yards  and  open 
lots  exist  on  all  sides  of  the  city.  There  are 
streams  and  pools  of  water  where  children 
may  be  drowned;  there  are  inequalities  of 
surface  where  they  may  be  injured.  To 
compel  the  owners  of  such  property  either  to 
inclose  it,  or  fill  up  their  ponds  and  level 
the  surface  so  that  trespassers  may  not  be 
injured,  would  be  an  oppressive  rule.  The 
law  does  not  require  us  to  enforce  any  such 
principle,  even  where  the  trespassers  are 
children.  We  all  know  that  boys  of  eight 
years  of  age  indulge  in  athletic  sports.  They 
fish,  shoot,  swim,  and  climb  trees.  All  these 
amusements  are  attended  with  danger,  and 
accidents  frequently  occur.  It  is  part  of  a 
boy's  nature  to  trespass,  especially  where 
there  is  tempting  fruit,  yet  I  never  heard 
that  it  was  the  duty  of  the  owner  of  a  fruit 
tree  to  cut  it  down  because  a  boy  trespasser 
may  possibly  fall  from  its  branches.  Yet 
the  principle  contended  for  by  the  plaintiff 
would  bring  us  to  this  absurdity,  if  carried 
to  its  logical  conclusion.  Moreover,  it  would 
charge  the  duty  of  the  protection  of  children 
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upon  every  member  of  the  community  except 
their  parents." 

In  Clark  v.  Manchester,  62  N.  H.  577,  the 
city  of  Manchester  began  filling  a  reservoir, 
but  left  a  portion  of  the  excavation,  which 
contained  water.  The  excavation  was  unin- 
closed.  The  plaintifl's  boy,  a  little  less  than 
four  years  old,  and  living  with  his  parents, 
about  150  feet  from  the  reservoir,  having 
followed,  with  a  crowd  of  other  boys,  a  band 
of  music  to  the  gate  of  a  play  or  ball  ground 
near  by,  and  wandering  by  the  reservoir  ex- 
cavation, fell  into  uie  water,  and  was 
drowned.  On  the  facts  stated,  it  was  held 
that  an  action  could  not  be  maintained  by 
the  administrator  of  the  child  against  the 
city,  and  the  case  was  "discharged."  Subse- 
quently, the  plaintiff  amended  his  declara- 
tion by  alleging  "that  the  place  of  the  reser- 
voir, at  the  time  of  the  injury,  was  an  un- 
guarded excavation,  pit,  and  trap,  near  to 
the  public  street,  and  the  residences  of  a 
large  number  of  people,  including  that  of 
the  plaintiff,  and  the  water  therein,  together 
with  the  work  of  filling  the  excavation,  was 
calculated  to  and  did  allure  to  it  young  chil- 
dren; that  the  defendants  had  knowledge  of 
the  situation,  and  these  facts  were  a  license 
and  invitation  to  the  plaintiff's  child  to  come 
there;  and  that,  neither  he  nor  his  parents 
being  in  fault,  he  went  there,  fell  into  the 
pit,  and  was  drowned."  Mr.*  Justice  Allen, 
rendering  the  opinion  of  the  court,  said :  "If 
the  facts  stated  in  this  count  were  proved, 
they  would  not  establish  the  defendants'  lia- 
bility. The  excavation  for  a  reservoir  was 
not  made  and  filled  with  water  for  a  trap, 
but  for  lawful  use  by  the  defendants  on  their 
own  land.  .  .  .  The  averment  of  license 
and  invitation  to  the  child  to  go  there  is  one 
of  argument  by  inference  from  the  facts 
stated,  and  the  facts  positively  averred  do 
not  warrant  and  support  the  inference.  The 
fact  that  children  went  to  the  reservoir  pit 
from  curiosity  or  for  pleasure,  without  ob- 
jection of  the  defendants,  was  not  an  invi- 
tation nor  a  license  to  go  there.  The  child 
was  not  upon  the  land  by  invitation,  nor  un- 
der circumstances  which  made  it  the  duty 
of  the  defendants  to  protect  him.  He  was 
there  to  gratify  his  curiosity,  or  for  mere 
pleasure,  and  the  defendants  owed  him  no 
special  duty.  It  was  not  a  case  of  setting 
a  trap  for  the  children,  nor  one  of  wantonly 
and  knowingly  leading  them  into  danger,  and 
this  one  to  destruction.  It  was  the  ordinary 
case  of  a  landowner,  managing,  within  the 
boundaries  of  his  own  land,  his  own  prop- 
erty, in  his  own  way,  for  his  own  use  and 
benefit;  and  though  in  doing  this  he  might 
find  occasion  to  dig  excavations,  construct 
reservoirs,  provide  fish  ponds,  plant  and  cul- 
tivate fruit  trees,  erect  and  maintain  useful 
structures,  instruments  and  machinery,  all 
of  which  are  alluring,  attractive,  and  dan- 
gerous to  children,  yet  it  could  not  be 
claimed  that  he  must  constantly  guard  these 
things  against  the  approach  of  persons  com- 
ing without  license  or  invitation,  and  at- 
tracted by  mere  curiosity  or  pleasure,  or  suf- 
fer in  damages  for  any  injury  they  might 
receive.    The  rule  that  the  owner  of  land 
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may  manage  it  in  his  own  way,  for  his  own 
benefit,  and  owes  no  duty  to  those  who  come 
upon  it  for  no  business  purpose,  but  without 
license,  express  or  implied,  is  too  well  es- 
tablished to  need  further  comment,  or  to 
warrant  a  departure  from  it." 

In  Riclmrds  v.  Connell,  45  Neb.  467,  63 
N.  W.  915,  the  allegations  of  the  petition 
were,  in  substance,  that  the  defendants  had 
for  a  long  time  negligently  permitted  the 
surface  water  to  accumulate  on  certain  lot*t 
which  they  owned  and  were  in  possession  of, 
thereby  creating  a  deep  and  dangerous  pond, 
and  that  they  had  failed  and  neglected  to 
fence  such  lots,  or  to  erect  barriers  of  any 
kind,  to  prevent  children,  lawfully  in  the 
vicinity  thereof,  from  falling  into  said  pond; 
that  the  lots  were  situated  in  the  vicinity 
of  one  of  the  public  schools  of  the  city  of 
Omaha,  and  that  the  pond  was  not  only  dan- 
gerous to  persons  passing  along  a  named 
street  adjacent  thereto,  but  was  in  a  public 
and  much -frequented  place,  and  was  attract- 
ive to  children  of  tender  age,  many  of  whom 
were  accustomed  to  play  about  and  upon 
said  water;  that  on  a  given  day  the  plain- 
tiff's intestate,  a  boy  of  ten  years  of  age, 
yielding  to  the  natural  impulse  of  childhood, 
went  on  said  pond,  upon  a  section  of  a 
wooden  sidewalk  out  of  which  he  had  con- 
structed a  raft,  and  while  floating  thereon 
fell  into  the  pond  and  was  drowned.  A  de- 
murrer to  the  petition  was  sustained,  upon 
the  ground  that  it  failed  to  state  a  cause 
of  action  against  the  owners  of  the  land, 
the  court  holding:  "The  owner  of  a  vacant 
lot  upon  which  is  situated  a  pond  of  water 
or  a  dangerous  excavation  is  [not]  required 
to  fence  it,  or  otherwise  insure  the  safety 
of  strangers,  old  or  young,  who  may  go  upon 
said  premises,  not  by  his  invitation,  express 
or  implied,  but  for  the  purpose  of  amuse- 
ment or  from  motives  of  curiosity." 

To  the  same  effect,  see  Omaha  v.  Bowman, 
52  Neb.  293,  40  L.  R.  A.  531,  72  N.  W.  316, 
where  a  boy  seven  years  old  was  drowned 
by  falling  off  a  raft  floating  on  a  pond, 
which  had  been  made  by  the  city  in  con- 
structing and  filling  up  a  certain  street. 

So,  in  Peters  v.  Botvman,  115  Cal.  345,  47 
Pac.  113,  598,  it  was  held:  "The  owner  of 
a  vacant  lot  upon  which  a  pond  of  water 
has  accumulated,  by  reason  of  an  embank- 
ment erected  by  the  city  in  the  grading  of 
the  street,  preventing  the  flow  of  surface 
water  from  the  lot,  owes  no  duty  to  trespass- 
ers to  keep  the  water  from  accumulating 
upon  the  premises,  nor  to  keep  the  lot  guard- 
ed against  trespasses  by  children,  and  is 
not  liable  for  the  death  of  a  child  from 
drowning  ir.  tie  fsOnJ  while  trespassing  in 
the  lot."  In  that  case  a  boy  eleven  years 
old  was  drowned  by  falling  into  the  pond 
from  a  raft  thereon. 

In  Ratte  v.  Dawson,  50  Minn.  450,  52  N. 
W.  965,  "where  a  child  of  tender  years  was 
taken  by  an  older  sister,  to  whose  care  it 
was  intrusted,  to  vacant  residence  lots  in  a 
city,  for  recreation  and  pleasure,  and  was 
accidentally  knocked  down  and  killed  by  the 
caving  in  of  an  embankment,  caused  by  ex- 
cavations for  sand,  and  which  had  been  left 
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unfenced,  [it  was]  held  that  the  landowner 
was  not  liable  in  damages,  and  that  he  owed 
no  duty  to  persons  coming  upon  the  prem- 
ises, without  his  invitation,  to  protect  them 
from  danger  from  excavations  thereon."  The 
court  said:  "There  is  nothing  to  take  the 
case  out  of  the  general  rule  that  where  the 
owner  of  land,  in  the  exercise  of  his  lawful 
dominion  over  it,  makes  an  excavation  there- 
on, so  far  from  the  street  that  a  person  com- 
ing onto  the  land  without  his  invitation, 
and  falling  into  it,  would  be  a  trespasser  be- 
fore reaching  it,  such  owner  is  not  liable  to 
an  action  for  the  injury  sustained.  .  .  . 
The  maxim  Sic  utere  tuo,  etc.,  has  no  appli- 
cation to  such  a  case.  It  refers  to  acts  the 
effect  of  which  extends  beyond  the  limits  of 
the  property,  and  to  neighbors  who  do  not 
interfere  with  it  or  enter  upon  it.  If  the 
rule  were  otherwise,  a  landowner  could  not 
sink  a  well  or  dig  a  ditch  or  open  a  stone 
quarry  on  his  own  land,  except  at  the  risk 
of  being  made  liable  for  consequential  dam- 
ages, which  would  unreasonably  restrict  its 
enjoyment." 

It  was  held  in  GrindUy  v.  McKechnie,  163 
Mass.  494,  40  N.  E.  764,  that  an  owner  who 
digs  a  deep  hole  on  his  unfenced  land  about 
25  feet  from  the  street,  which  fills  with  wa- 
ter, and  is  concealed  by  boards  and  shavings 
floating  on  the  surface,  is  not  liable  in  dam- 
ages for  the  death  of  a  child  five  years  old, 
who,  without  the  consent  of  the  owner,  goes 
on  the  land,  and  is  drowned  in  the  hole. 

Among  the  cases  relied  on  by  defendant  in 
error  is  that  of  Ferguson  v.  Columbus  d  R. 
R.  Co.  75  Ga.  637,  77  Ga.  102,  wherein  this 
court  Held:  "Where  a  railroad  company 
leaves  a  dangerous  machine,  such  as  a  turn- 
table, unfastened  in  a  city,  on  a  lot  which  is 
not  securely  inclosed,  and  where  people  and 
children  are  wont  to  visit  it  and  pass 
through  it,  this  is  negligence  on  the  part  of 
such  company;  and  where  an  infant  of  ten 
or  twelve  years  of  age  resorted  to  the  turn- 
table, and  in  riding  upon  it  was  dangerously 
and  seriously  injured,  the  railroad  company 
is  liable  for  damages  for  such  injuries  to 
the  infant."  The  rule  of  the  so-called  Turn- 
lable  Cases  has  been  adopted  by  many  of  the 
courts,  by  others  it  has  been  severely  criti- 
cised, and  by  some  wholly  repudiated.  Some 
of  the  courts  which  have  recognized  the  rule 
have  limited  its  operation  strictly  to  turn- 
tables and  other  dangerous  and  attractive 
machinery.  It  has  been  repudiated  by  the 
courts  of  last  resort  in  New  Hampshire,  Ten- 
nessee, Massachusetts,  New  York,  and  New 
Jersey.  See  Frost  v.  Eastern  R.  Co.  64  N. 
H.  220,  9  Atl.  790:  Bates  v.  Nashville.  C. 
d  St.  L.  R.  Co.  90  Tenn.  36,  15  S.  W.  1009: 
Daniels  v.  New  York  d  N.  E.  R.  Co.  154 
Mass.  349,  13  L.  R.  A.  248,  28  N.  E.  283; 
Walsh  v.  Fitchburg  R.  Co.  145  N.  Y.  301, 
27  L.  R.  A.  724,  39  N.  E.  10G8;  Delaware, 
L.  d  W.  R.  Co.  v.  Reich,  61  N.  J.  L.  635,  41 
L.  R.  A.  831,  40  Atl.  682.  Liability  was 
also  denied  in  St.  Louis,  V.  d  T.  H.  R.  Co. 
v.  Bell,  81  111.  76,  25  Am.  Rep.  269,  on  ac- 
count of  "the  isolated  position"  of  the  turn- 
table in  question.  The  rule  was  recognized 
in  Kefte  v.  Milwaukee  d  St.  P.  R.  Co.  21 
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Minn.  207,  18  Am.  Rep.  393,  wherein  Mr. 
Justice  Young  pronounced  perhaps  the  ablest 
opinion  ever  delivered  in  support  of  the  doc- 
trine. The  same  court,  however,  in  Twist 
v.  Winona  d  St.  P.  R.  Co.  39  Minn.  164,  39 
N.  W.  402,  clearly  intimated  that  the  doc- 
trine of  the  Turntable  Cases  ought  not  to 
be  extended;  and  in  Stendal  v.  Boyd,  67 
Minn.  279,  69  N.  W.  899,  said:  "We  did  not 
mean  by  this  [what  was  said  in  Twist  v. 
Winona  d  St.  P.  R.  Co.]  that  we  would  not 
apply  the  doctrine  to  any  but  'turntable 
cases,"  but  merely  that  we  would  not  extend 
the  doctrine  to  cases  which,  upon  their  facts, 
did  not  come  strictly  and  fully  within  the 
principle  upon  which  those  cases  rest.  We 
would  not  extend  it  to  an  ordinary  case  of  a 
landowner  merely  allowing  a  pool  or  pond 
of  water  to  stand  on  a  vacant  lot.  To  bring 
a  case  of  such  a  pond  within  the  principle 
of  these  cases,  it  would  have  to  be  exception- 
al and  peculiar  in  its  circumstances."  And 
in  Ratte  v.  Dawson  and  Dehanitz  v.  St.  Paul, 
73  Minn.  385,  76  N.  W.  48,  and  in  Haesley 
v.  Winona  d  St.  P.  R.  Co.  46  Minn.  233, 
48  N.  W.  1023,  the  principle  was  considera- 
bly limited  in  its  application.  In  the  last- 
mentioned  case  the  court  held:  "A  railway 
company,  maintaining  what  is  known  as  a 
'gravity*  yard  or  side  track,  has  undoubted- 
ly performed  its  duty  as  to  a  trespassing 
child  of  tender  years,  strictly  non  sui  juris, 
when  it  securely  fastens,  by  means  of  the  or- 
dinarv  appliance  or  brake,  such  cars  as  it 
may  have  occasion  to  place  upon  the  grade 
of  its  track."  In  Koons  v.  St.  Louis  d  /. 
M.  R.  Co.  65  Mo.  592,  the  doctrine  of  the 
Turntable  Cases  was  followed,  but  it  was 
limited,  as  has  been  seen,  in  Overholt  v. 
Vieths,  93  Mo.  422,  6  S.  W.  74;  and  again 
in  Barney  v.  Hannibal  d  St.  J.  R.  Co.  126 
Mo.  372,  26  L.  R.  A.  847,  28  S.  W.  1069, 
where  the  court  held:  "Railroad  cars  and 
similar  machinery  are  not  'dangerous  ma- 
chines,' within  the  meaning  of  the  rule  de- 
claring turntables  to  be  such;"  and  also  in 
Witte  v.  Stifel,  126  Mo.  295,  28  S.  W.  891, 
where  it  was  held:  "The  owner  of  a  build- 
ing in  process  of  construction  in  a  city  is 
not  liable  for  injuries  to  a  child  playing 
thereat  without  his  knowledge,  and  without 
any  inducement  or  invitation,  implied  or 
otherwise,  on  his  part  to  the  child  to  go 
upon  the  premises."  In  Kansas  0.  R.  Co. 
v.  Fitzsimmons,  22  Kan.  686,  31  Am.  Rep. 
203,  and  Union  P.  R.  Co.  v.  Dunden,  37  Kan. 
1,  14  Pac.  501,  the  doctrine  of  the  Turntable 
Cases  is  recognized;  but  in  Chicago,  K.  d 
W.  R.  Co.  v.  Bockoven,  53  Kan.  279,  36  Pac. 
322,  where  it  appeared  that  a  child  was 
killed  by  falling  off  a  defective  gate  of  a 
railroad  company,  upon  which  it  was  swing- 
ing, the  court  said:  "We  are  not  willing 
to  extend  the  rule  declared  by  this  court  in 
the  Fitzsimmons  and  Dunden  Cases.  In 
some  of  the  courts  the  rule  in  those  cases 
has  been  questioned,  and  in  others  denied." 
In  Evansich  v.  Gulf,  C.  d  S.  F.  R.  Co.  57 
Tex.  12C,  44  Am.  Rep.  586,  and  other  cases 
decided  by  the  supreme  court  of  that  state, 
the  turntable  rule  has  been  followed;  but 
in  Missouri,  K.  d  T.  R.  Co.  v.  Dobbins  (Tex. 
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Civ.  App.)  40  S.  W.  861,  affirmed  by  the  su- 
preme court  of  Texas  (91  Tex.  GO,  38  L.  R. 
A.  573,  41  S.  \V.  62),  the  rule  is  sharply 
criticised,  the  latter  court  holding:  "The 
•common  law  does  not  impose  upon  the  owner 
of  property  the  duty  to  use  care  to  keep  his 
premises  in  such  condition  that  a  child  of 
tender  years  going  thereon  without  invita- 
tion may  not  be  injured.  ...  A  rail- 
road company  which  constructs  a  platform 
for  the  reception  of  freight  and  passengers, 
■and  a  path  of  plank  leading  thereto,  would 
not  be  liable  to  anyone  who  fell  from  the 
path  into  an  excavation,  who  was  not  going 
to  or  from  the  platform  on  business  connect- 
ed with  the  company."  There  it  appeared 
that  plaintiff's  child,  less  than  three  years 
old,  fell  into  such  excavation  and  was 
drowned.  The  rule  of  the  Turntable  Cases 
was  recognized  also  in  Barrett  v.  Southern  P. 
Co.  91  Cal.  296,  27  Pac.  666;  but,  as  we  have 
seen,  in  Peters  v.  Bowman,  115  Cal.  345,  47 
Pac.  113,  598,  the  rule  was  not  extended  to 
a  case  where  a  child  trespassing  upon  an 
unguarded  lot  fell  into  a  pond  thereon  and 
was  drowned.  The  rule  was  also  recognized 
in  Atchison  &  V.  R.  Co.  v.  Bailey,  11  Neb. 
332,  9  N.  W.  50;  but,  as  we  have  already 
«een,  in  Richards  v.  Connell,  45  Neb.  467,  63 
N.  W.  915,  it  was  not  applied  where  the 
•child  of  the  plaintiff  was  trespassing  upon 
the  lot  of  the  defendant,  and  was  drowned 
toy  falling  from  a  raft  on  a  pond  thereon. 
Adopting  what  we  believe  to  be  the  wise 
course  of  these  courts  in  limiting  the  doc- 
trine of  the  Turntable  Cases,  we  hold  that 
the  case  of  Ferguson  v.  Columbus  d  R.  R. 
Co.  75  Ga.  637,  77  Ga.  102,  is  not  authority 
which  is  applicable  to  the  facts  of  the  case 
under  consideration.  Our  conclusion  is  that 
the  evidence  in  this  case  does  not  disclose 
the  breach  of  any  duty  lawfully  due  from 
the  defendant  railway  company  to  the  de- 
ceased child,  and  consequently  did  not  war- 
rant a  finding  that  his  death  was  occasioned 
hy  its  negligence.  Irrespective,  therefore,  of 
other  questions  presented,  the  verdict  in  fa- 
vor of  the  child's  father  was  without  evi- 
dence to  support  it,  and  the  trial  court  erred 
in  :iot  setting  it  aside. 

As  supporting  the  rule  that  the  owner  or 
occupier  of  land  owes  no  duty  of  immunities 
to  trespassing  children,  see  the  following 
cases  and  authorities  therein  cited:     Central 


Branch  Union  P.  R.  Co.  ▼.  Henigh,  23  Kan. 
347,  33  Am.  Rep.  167;  Greene  v.  Linton,  7 
Misc.  272,  27  N.  Y.  Supp.  891;  Powers  v. 
Creem,  22  App.  Div.  480,  48  N.  Y.  Supp.  21 ; 
Newdoll  v.  Young,  80  Hun,  364,  30  N.  Y. 
Supp.  84;  McAlpin  v.  Powell,  70  N.  Y.  126, 

26  Am.  Rep.  555;  Sterger  v.  Van  Sicklen, 
132  N.  Y.  499,  16  L.  R.  A.  640,  30  N.  E.  987 ; 
Murphy  v.  Brooklyn,  118  N.  Y.  575,  23  N. 
E.  887 ;  Severy  v.  Nickerson,  120  Mass.  306, 
21  Am.  Rep.  514;  McEachern  v.  Boston  d 
M.  R.  Co.  150  Mass.  515,  23  N.  E.  231 ;  Ale- 
Outness  v.  Butler,  159  Mass.  233,  34  N.  E. 
259;  Gay  v.  Essex  Electric  Street  R.  Co. 
159  Mass.  238,  21  L.  R.  A.  448,  34  N.  E. 
186;  Holbrook  v.  Aldrich,  168  Mass.  15,  36 
L.  R.  A.  493,  46  N.  E.  115;  Galligan  v.  Met- 
acomet  Mfg.  Co.  143  Mass.  527,  10  N.  E. 
171;  Breckenridge  v.  Bennett,  7  Kulp,  95; 
Rodgers  v.  Lees,  140  Pa.  475,  12  L.  R.  A. 
216,  21  Atl.  399 ;  Oil  City  d  P.  Bridge  Co. 
v.  Jackson,  114  Pa.  321,  6  Atl.  128;  Talty 
v.  Atlantic,  92  Iowa,  135,  60  N.  W.  516; 
Ritz  v.  Wheeling,  45  W.  Va.  262,  43  L.  R. 
A.  148,  31  S.  E.  993;  Fredericks  v.  Illinois 
C.  R.  Co.  46  La.  Ann.  1180,  15  So.  413; 
O'Connor  v.  Illinois  C.  R.  Co.  44  La.  Ann. 
339,  10  So.  678;  Gulf,  C.  d  S.  F.  R.  Co.  v. 
Cunningham,  7  Tex.  Civ.  App.  65,  26  S.  W. 
474;  Galveston  Oil  Co.  v.  Morton,  70  Tex. 
400,  7  S.  W.  756;  Missouri,  K.  d  T.  R.  Co. 
v.  Edwards,  90  Tex.  65,  32  L.  R.  A.  825,  36 
S.  W.  430;  Slayton  v.  Fremont,  E.  d  M.  V. 
R.  Co.  40  Neb.  840,  59  N.  W.  510;  Vander- 
beck  v.  Hendry,  34  N.  J.  L.  467;  Phillips 
v.  Burlington  Library  Co.  55  N.  J.  L.  307, 

27  Atl.  478;  Fitzpatrick  v.  Cumberland 
Glass  Mfg.  Co.  61  N.  J.  L.  378,  39  Atl.  675; 
Benson  v.  Baltimore  Traction  Co.  77  Md.  536, 
20  L.  R.  A.  714,  26  Atl.  973 ;  Kayser  Y.Lindell, 
73  Minn.  123,  75  N.  W.  1038;  Dehanitz  v.  St. 
Paul,  73  Minn.  385, 76  N.  W.  48 ;  Buch  v.  Ar- 
mory Mfg.  Co.  69  N.  H.  257,  44  Atl.  809 ;  Rob- 
inson v.  Oregon  Short  Line  d  U.  N.  R.  Co.  7 
Utah.  493,  13  L.  R.  A.  765,  27  Pac.  689; 
Charlcbois  v.  Gogebic  d  M.  River  R.  Co.  91 
Mich.  59,  51  N.  W.  812;  Moran  v.  Pullman 
Palace  Car  Co.  134  Mo.  641,  33  L.  R.  A.  755, 
36  S.  W.  659;  Clark  v.  Richmond,  83  Va.  355, 
5  S.  E.  369;  Indianapolis  v.  Emmelman,  108 
Ind.  530,  58  Am.  Rep.  65,  9  N.  E.  155. 

Judgment  reversed. 

All  the  Justices  concur. 


NEBRASKA    SUPREME    COURT. 


Nancy   J.   TUCKER,   Admx.,   etc.,   Plff.  in 

Err., 
v. 
Thomas   DRAPER,   Admr.,   etc.,   of   Harry 
Draper,  Deceased. 

( .Neb ) 

*1«     One   who  goes  upon  the   premises 

•Headnotes  by  Sedgwick,  C. 


of  another  by  express  or  Implied  invitation 
of  the  owner  may  recover  damages  for  an  in- 
jury caused  by  a  failure  on  the  part  of  such 
owner  to  keep  the  premises  In  a  reasonably 
safe  condition. 
2.  In  an  action  by  an  administrator  to 
recover  damages  for  tbe  death  of  his  In- 
testate, under  chap.  21,  Comp.  Stat.,  the  pe- 
tition must  show  a  pecuniary  injury  to  the 
widow  or  nest  of  kin :  but  as  against  a  gen- 


Note. — As  to  liability  for  death  of  child 
•drowned  in  pond  on  private  premises,  see  the 
preceding  case  of  Savannah,  F.  &  W.  R.  Co.  v. 
Beavers  (Ga.)  and  footnote  thereto. 

As  to  imputing  negligence  of  father  to  child 
in  action  brought  for  benefit  of  father,  see,  in 

64  L.  }L  A.  21 


this  8crie8,  Wymore  v.  Mahaska  County  (Iowa) 
6  L.  R.   A.  545,  and  note;  Atlantic  &  C.   Air 
Line  R.  Co.  v.  Gravltt  (Ga.)   26  L.  R.  A.  553 
and   Ploof   v.    Burlington   Traction    Co.    (Vt.j 
43  L.  R.  A.  108. 
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eral  demnrrer  It  it  sufficient  In  that  regard  to 
allege  that,  "by  reason  of  the  death  of  the 
Intestate,  and  the  loss  of  the  service  and  so- 
ciety and  fellowship  of  the  said  Intestate,  the 
plaintiff  has  been  damaged  in  the  sum  of 
15,000." 

8.  In  inch  action,  unless  the  facts  sure 
undisputed,  and  are  of  such  a  nature  that 
ordinary  minds  would  not  differ  In  their  judg- 
ment of  them,  the  question  of  negligence  must 
be  submitted  to  the  jury. 

4.  Evidence  examined,  and  found  suffi- 
cient to  warrant  the  trial  court  In  submitting 
the  question  of  negligence  to  the  jury. 

6*  In  such,  action  for  the  death  of  a 
child  the  father,  as  administrator,  being 
plaintiff,  It  Is  error  to  instruct  the  jury  that 
contributory  negligence  of  the  father  Is  no 
defense. 

(June  5,  1901.) 

1?  RROR  to  the  District  Court  for  Lancas- 
J  ter  County  to  review  a  judgment  in  fa- 
vor of  plaintiff  in  an  action  brought  to  re- 
cover damages  for  the  alleged  negligent 
killing  of  plaintiff's  intestate.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  A.  W.  Field,  for  plaintiff  in  error: 

In  the  absence  of  invitation,  express  or 
implied,  there  can  be  no  recovery. 

Plaintiff's  action  is  based  upon  the  theory 
that  plaintiff's  intestate  was  injured  while 
on  defendant's  premises  by  invitation.  The 
petition  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action  on  that  theory. 

Richards  v.  Connell,  45  Neb.  467,  63  N. 
W.  91ft;  Omaha  v.  Bowman,  62  Neb.  293,  40 
L.  K.  A.  531,  72  N.  W.  316,  59  Neb.  84,  80 
N.  W.  259. 

Permitting  a  pond  of  water  to  remain  on 
vacant  land  a  snort  distance  from  a  high- 
way  does  not  render  the  owner  of  the  prem- 
ises liable  for  the  drowning  of  a  boy  while 
bathing  therein. 

Moran  v.  Pullman  Palace  Oar  Oo.  134  Mo. 
641,  33  L.  R.  A.  755,  36  S.  W.  659;  Sten- 
dal  v.  Boyd,  73  Minn.  53,  42  L.  R.  A.  288, 
75  N.  W.  735;  Cooper  v.  Overton,  102  Tenn. 
211,  45  L.  R.  A.  691,  52  S.  W.  183;  Arnold 
v.  St.  Louis,  152  Mo.  173,  48  L.  R.  A.  291, 

53  S.  W.  900;  Ritst  v.  Wheeling,  45  W.  Va. 
262,  43  L.  R.  A.  148,  31  S.  E.  993;  Behauf 
v.  Paducah,  20  Ky.  L.  Rep.  1796,  50  S.  W. 
42. 

The  so-called  Turntable  Cases  grew  out 
of  accidents  to  children  while  playing  on 
turntables  of  railway  companies.  The 
weight  of  modern  authority  seemB  to  con- 
demn the  reasoning  of  these  original  cases, 
or  at  least  confines  it  strictly  to  the  use  of 
"dangerous  machinery." 

Delaware,  L.  d  W.  R.  Co.  v.  Reich,  61  N. 
J.  L.  635,  41  L.  R.  A.  831,  40  Atl.  682;  Tu- 
rf 88  v.  New  York,  S.  d  W.  R.  Co.  61  N.  J. 
L.  314,  40  Atl.  614;  Walsh  v.  Fitch- 
burg  R.  Co.  145  N.  Y.  301,  27  L.  R.  A.  724, 
39  N.  E.  1068 ;  Ritz  v.  Wheeling,  45  W.  Va. 
262.  43  L.  R.  A.  148,  31  S.  E.  993. 

If  the  Turntable  Cases  are  authority  at 
all,  now,  in  regard  to  the  duty  of  a  private 
landowner,  they  do  not  impose  the  duty  up- 
on the  landowner  to  guard  it  against  licen- 
sees or  trespassers. 

O'Leary  v.  Brooks  Elevator  Co.  7  N.  D. 
554,  41  L.  R.  A.  677,  75  N.  W.  919;  Fitz- 
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Patrick  v.  Cumberland  Glass  Mfg.  Co.  61  N. 
J.  L.  378,  39  Atl.  675;  Redigan  v.  Boston  d 
M.  R.  Co.  155  Mass.  44,  14  L.  R.  A.  276,  28 
N.  E.  1133;  Harobine  v.  Abbott,  177  Mass. 
50,  68  N.  E.  284;  Moffatt  v.  Kenny,  174 
Mass.  311,  54  N.  E.  850;  Buoh  v.  Amory 
Mfg.  Co.  69  N.  H.  257,  44  Atl.  809 ;  Clapp  v. 
LaOrill,  103  Tenn.  164,  52  S.  W.  134;  Re 
Demarest,  86  Fed.  803;  Berlin  Mills  Co.  v. 
Croteau,  32  C.  C.  A.  126,  60  U.  S.  App. 
419,  88  Fed.  860;  Reeves  v.  French,  20  Ky. 
L.  Rep.  220,  45  S.  W.  771;  Kennedy  v. 
Chase,  119  Cal.  637,  52  Pac  33;  Smith,  Lia- 
bility of  Landowners,  11  Harvard  Law  Re- 
view, 349. 

Where  the  statute  makes  the  action  for 
the  benefit  of  the  next  of  kin,  they  being 
the  beneficiaries  in  the  result,  and  no  part  of 
the  recovery  going  to  the  estate  of  deceased, 
contributory  negligence  on  the  part  of  these 
beneficiaries  win  defeat  recovery. 

McKay  v.  New  England  Dredging  Oo.  92 
Me.  454,  43  Atl.  29;  Malott  v.  Shimer,  153 
Ind.  35,  54  N.  E.  101 ;  Brown  v.  Chicago  d 
y.  W.  R.  Co.  102  Wis.  137,  44  L.  R.  A.  579, 
77  N.  W.  748,  78  N.  W.  771;  Chicago,  B.  d 
Q.  R.  Co.  v.  VanBuskirk,  58  Neb.  252,  78  N. 
W.  514;  Tucker  v.  State  use  of  Johnson,  89 
Md.  471,  46  L.  R.  A.  181,  43  Atl.  779,  44 
Atl.  1004;  Chicago,  R.  I.  d  P.  R.   Co.  v. 
Young,  68  Neb.  678,  79  N.  W.  556;  Ploof 
v.  Burlington  Traction  Co.  70  Vt.  509,  43 
L.  R.  A.  108.  41  Atl.  1017;  Mate  v.  Chica- 
go d  A.  R.  Co.  85  Fed.  180;  Pittsburgh,  C. 
C.  d  St.  h.  R.  Oo.  v.  Hosea,  152  Ind.  412,  53 
N.  E.  419;  Hindry  v.  Holt,  24  Colo.  464,  39 
L.  R.  A.  351,  51  Pac  1002;  Atlanta  d  C. 
Air-IAne  R.  Co.  v.  Oravitt,  93  Ga.  369.  26 
L.  R.  A.  553,  20  S.  E.  550;  Westbrook  v. 
Mobile  d  0.  R.  Co.  66  Mass.  560,  6  So.  321; 
Shippy  v.  AuSable,  85  Mich.  280,  48  N.  W. 
584 ;  Olassey  v.  Hestonville,  M.  d  F.  Pass.  R. 
Co.  57  Pa.  172;  Erie  City  Pass.  R.  Co.  v. 
Schuster,  113  Pa.  412,  67  Am.  Rep.  471,  6 
Atl.  269;  Belief ontaine  d  I.  R.  Co.  v.  Sny- 
der, 24  Ohio  St.  670;  St.  Clair  Street  R.  Co. 
v.  Eadie,  43  Ohio  St.  91,  1  N.  E.  519;  Wil- 
liams v.  Texas  d  P.  R.  Go.  60  Tex.  205; 
Chicago  City  R.  Co.  v.  Wiloow,  33  111.  App. 
450,  138  111.  370,  21  L.  R.  A.  76,  27  N.  E. 
899;    Pratt  Coal  d  I.  Co.  v.  Brawley,   83 
Ala.  371,  3  So.  555;  Huff  v.  Ames,  16  Neb. 
139,  49  Am.  Rep.  716,  19  N.  W.  623;  Nor- 
folk d  W.  R.  Co.  v.  Oroseclose,  88  Va.  267, 
13  S.  E.  454;  Wymore  v.  Mahaska  County, 
78  Iowa,  396,  6  L.  R.  A.  545,  43  N.  W.  265 ; 
Beach,  Contrib.  Neg.  1st  ed.  §5  44,  45.  2d 
ed.  88   131  et  seq.;  2  Thomp.  Neg.   1191; 
Wharton.  Neg.   §   310;    3  Lawson,   Rights, 
Rem.  &  Pr.  2135 ;  Bishop  Noncontract  Law, 
88  578-580;  Alabama  O.  8.  R.  Co.  v.  Bur- 
gess, 116  Ala.  509,  22  So.  913;   Koons  v. 
St.  Louis  d  I.  M.  R.  Co.  65  Mo.  592;  Lowery 
v.  New  York  Ice  Co.  26  Misc.  163,  65  N.  Y. 
Supp.  707,  44  App.  Div.  fi37,  60  N.  Y.  Supp. 
1142;  Toner  v.  South  Covington  d  0.  Street 
R.  Co.  22  Ky.  L.  Rep.  564,  58  S.  W.  439; 
Lindsay  v.  Canadian  P.  R.  Co.  68  Vt.  556, 
35  Atl.  513. 

Messrs.    E.   J.   Burkett   and   Lamb   A 
Adams,  for  defendant  in  error: 
When  the  owner  of  land  expressly  or  by 


1901. 


Tucksb  t.  Drapes. 


$23 


implication  invito  a  person  to  come  upon 
Ms  land,  he  cannot  permit  anything  in  the 
nature  of  a  snare  thereon,  which  results  in 
injury  to  a  person  who  avails  himself  of  the 
invitation,  and  who  at  the  time  is  exercis- 
ing ordinary  care,  without  being  responsible 
for  the  consequences. 

Beck  v.  Carter,  68  N.  Y.  283,  23  Am.  Rep. 
175;  Witte  v.  Btifel,  126  Mo.  295,  28  S.  W. 
891. 

Where  two  parties  are  negligent,  and  the 
negligence  of  one  as  compared  with  that  of 
the  other  is  gross  and  that  of  the  other  is 
slight,  then  a  liability  exists. 

Edgerton  v.  O'Neil,  4  Kan.  App.  73,  46 
Pac  206;  Chicago  &  I.  R.  Co.  v.  Lane,  130 
111.  116,  22  N.  E.  613. 

Deceased  was  induced  to  come  upon  said 
premises  by  invitation,  or  resorted  there  as 
to  a  place  of  business  or  general  resort  held 
oat  as  open  to  customers  or  others  whose 
lawful  occasions  might  lead  them  to  visit 
there. 

H  or  greaves  v.  Deacon,  25  Mich.  1. 

The  question  whether  or  not  the  lots  had 
been  thrown  open,  or  dedicated  to  the  public, 
was  one  of  fact  that  was  submitted,  and  of 
right  should  be  submitted,  to  the  jury. 

State  v.  Schwin,  65  Wis.  207,  26  N.  W. 
569. 

From  public  use,  either  with  actual  or  im- 
plied assent  of  the  owner,  the  law  will  pre- 
sume a  dedication. 

5  Am.  &  Eng.  Enc  Law,  pp.  400,  403; 
Case  v.  Favier,  12  Minn.  80,  Oil.  48;  Dow- 
ner v.  St.  Paul  d  C.  R.  Co.  23  Minn.  271; 
David  v.  New  Orleans,  16  La.  Ann.  404,  70 
Am.  Dec.  586. 

The  common  law  does  not  permit  the  own- 
er of  private  grounds  to  keep  thereon  allure- 
ments to  the  natural  instincts  of  human  or 
animal  kind,  without  taking  reasonable  pre- 
cautions to  insure  the  safety  of  such  as 
may  be  thereby  attracted  to  his  premises. 

Price  v.  Atchison  Water  Co.  58  Kan.  551, 
50  Pac.  450;  Stendal  v.  Boyd,  67  Minn.  279, 
69  N.  W.  899;  Sweeny  v.  Old  Colony  d  N. 
R.  Co.  10  Allen,  368,  87  Am.  Dec.  644;  Pe- 
kin  v.  McMahon,  154  111.  141,  27  L.  R.  A. 
206.  39  N.  E.  484. 

When  a  child  of  tender  years  commits  a 
mere  technical  trespass,  and  is  injured  by 
agencies  that  to  an  adult  would  be  open  and 
obvious  warnings  of  danger,  but  not  so  to  a 
child,  he  is  not  debarred  from  recovering, 
if  the  things  instrumental  in  his  injury  were 
left  exposed  and  unguarded,  and  were  of 
such  a  character  as  to  be  likely  to  attract 
children. 

2  Shearm.  &  Redf.  Neg.  4th  ed.  705;  4 
Am.  A  Eng.  Enc.  Law,  p.  53;  Powers  v. 
HarUnc,  53  Mich.  507,  51  Am.  Rep.  154,  19 
X.  W.  257. 

When  one  expressly  or  by  implication  in- 
rites  others  to  come  upon  his  premises, 
whether  for  business  or  for  any  other  pur- 
pose, it  is  his  duty  to  be  reasonably  sure 
that  he  is  not  inviting  them  into  danger, 
and  to  that  end  he  must  exercise  ordinary 
care  and  prudence  to  render  the  premises 
reasonably  safe  for  the  visit. 

Bennett  v.  Louisville  d  2f.  R.  Co.  102  U.  S. 
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577,  26  L.  ed.  235;  Corby  v.  Hill,  4  0.  B.  N. 
S.  562;  Kinchlow  v.  Midland  Elevator  Works 
57  Kan.  374,  46  Pac.  703;  Hydraulic  Works 
Co.  v.  Orr,  83  Pa.  332;  Powers  v.  Harlow, 
53  Mich.  507,  51  Am.  Rep.  154,  19  N.  W. 
257;  Penso  v.  McCormick,  125  Ind.  116,  9 
L.  R.  A.  313,  25  N.  E.  156;  Young  v.  Har- 
vey, 16  Ind.  314;  Durham  v.  Musselman,  2 
Blackf.  96,  18  Am.  Dec.  133;  Grave*  v. 
Thomas,  95  Ind.  361;  Beck  v.  Carter,  68 
N.  Y.  283,  23  Am.  Rep.  175;  Binford  v. 
Johnston,  82  Ind.  430,  42  Am.  Rep.  508; 
Harriman  v.  Pittsburgh,  0.  d  St.  L.  R.  Co. 
45  Ohio  St  11,  12  N.  E.  451. 

Persons  are  required  to  use  greater  care 
in  dealing  with  children  of  tender  years  than 
with  older  persons  who  have  reached  the 
age  of  discretion,  and  greater  care  is  re- 
quired to  avoid  injury  to  them,  even  when 
they  are  trespassers. 

Penso  v.  McCormick,  125  Ind.  116,  9  L. 
R.  A.  313,  25  N.  E.  156;  Indianapolis,  P.  d 
C.  R.  Co.  v.  Pitzer,  109  Ind.  179,  6  N.  E. 
310,  10  N.  E.  70;  Harriman  v.  Pittsburgh, 
C.  d  St.  L.  R.  Co.  45  Ohio  St.  11,  12  N.  E. 
451;  Carskaddon  v.  Mills,  5  Ind.  App.  22, 
31  N.  E.  559;  Morrow  v.  Sweeney,  10  Ind. 
App.  626,  38  N.  E.  187. 

The  fact  that  the  parents  inherited  the 
estate  of  the  child  does  not  make  the  rule 
which  would  bar  the  parent  who  was  guilty 
of  contributory  negligence  from  recovering 
in  his  own  right  applicable  to  the  action  of 
the  administrator. 

Wymote  v.  Mahaska  County,  78  Iowa, 
396,  6  L.  R.  A.  545,  43  N.  W.  264;  Consoli- 
dated Traction  Co.  v.  Hone,  59  N.  J.  L.  275, 
35  Atl.  899 ;  Huff  v.  Ames,  16  Neb.  139,  49 
Am.  Rep.  710,  19  N.  W.  623;  O'Leary  v. 
Brooks  Elevator  Co.  7  N.  D.  554,  41  L.  R. 
A.  677,  75  N.  W.  919. 

There  was  no  testimony  introduced  or  at- 
tempted to  be  introduced,  that  would  tend 
to  snow  that  the  plaintiff  was  negligent  in 
permitting  the  deceased  to  go  upon  said  lot. 

McVee  v.  Watertown,  92  Hun,  306,  36  N. 
Y.  Supp.  870;  Hedin  v.  Suburban  R.  Co.  20 
Or.  155,  37  Pac.  540;  Metcalfe  v.  Rochester 
R.  Co,  12  App.  Div.  147,  42  N.  Y.  Supp. 
661;  Dan  v.  Citizens9  Street  R.  Co.  99  Tenn. 
88,  41  S.  W.  339. 

Sedgwick,  C,  filed  the  following  opin- 
ion: 

The  plaintiff  sued  as  administrator  of  his 
son,  a  child  three  years  and  three  months  of 
age,  who  was  killed  by  falling  into  a  well  on 
the  premises  of  the  defendant.  There  was  a 
trial  with  a  jury,  and  verdict  for  the  plain- 
tiff. The  defendant's  motion  for  a  new 
trial  was  overruled,  and  judgment  entered 
on  the  verdict.  The  case  is  brought  here 
upon  petition  in  error. 

The  defendant  insists  that  the  petition 
was  insufficient,  and  that  the  general  demur- 
rer thereto  ought  to  have  been  sustained  by 
the  court;  and  the  first  ground  of  this  ob- 
jection is  that,  as  the  accident  occurred  on 
the  private  property  of  the  defendant,  and 
in  the  absence  of  an  express  or  implied  in- 
vitation to  the  deceased  child  to  go  upon  the 
premises,  {here  can  be  no  recovery;  and  that 
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the  facts  alleged  in  the  petition  fail  to  show 
such  invitation.  There  is  some  repetition 
and  some  incoherence  in  the  petition,  but  it 
contains  the  allegations  that  defendant  per- 
mitted the  public  in  general  to  use  the  lots 
for  hitching  horses  and  teams,  and  permit- 
ted their  use  by  the  patrons  of  the  saloon 
and  other  persons  desiring  places  to  hitch 
horses  and  teams  during  their  temporary 
stay  in  the  city  of  Lincoln,  and  the  lots 
were  thrown  open  to  the  public  in  connec- 
tion with  said  saloon  so  as  to  better  enable 
the  tenant  to  rent  said  saloon,  and  make  it 
bring  a  better  rental  and  more  money  to 
the  owners;  and  for  said  reason  the  public 
was,  by  defendant,  notified  and  invited  to 
go  upon  said  lots  and  use  them  as  above 
stated;  and  said  lots  and  premises  were  by 
defendants  thrown  open  to  the  public  in 
general,  and  the  general  public  was,  by  de- 
fendant, invited  to  enter  and  use  the  same 
as  public  property.  As  against  a  general 
demurrer,  we  think  there  is  here  an  allega- 
tion that  the  lots  were  thrown  open  to  the 
general  public,  and  the  general  public  was 
invited  to  use  the  lots  as  public  property; 
and  the  deceased  child,  being  one  of  the  gen- 
eral public,  he  was,  of  course,  embraced  in 
the  invitation. 

The  second  objection  to  the  sufficiency  of 
the  petition  is,  that  there  is»  no  sufficient  al- 
legation of  pecuniary  loss  to  the  plaintiff. 
The  allegation  is  that,  "by  reason  of  the 
death  of  the  said  Harry  Draper,  the  plaintiff 
has  been  damaged  by  reason  of  the  loss  of 
the  service  and  society  and  fellowship  of 
the  said  Harry  Draper  in  the  sum  of  $5,- 
000."  It  is  assumed  that  the  society  and 
fellowship  of  one's  children  have  no  pecuni- 
ary value.  Some  courts  have  so  expressed 
themselves,  but  we  dc  not  find  it  necessary 
to  discuss  that  proposition.  Tn  Hurst  v. 
Detroit  City  R.  Co.  84  Mich.  539.  48  N.  W. 
44,  the  supreme  court  of  Michigan  in  a  well- 
reasoned  opinion,  citing  many  authorities, 
concludes  that  "pecuniary  injury  must  be 
alleged  and  proved."  There  was  no  allega- 
tion of  loss  of  service,  nor  of  actual  pecuni- 
ary damage.  The  allegation  was,  "By  rea- 
son of  which  negligence  of  said  defendant 
and  injury  to  and  death  of  said  Lorenzo 
Hurst  an  action  hath  accrued  to  the  said 
plaintiff,  as  the  representative  of  the  next 
of  kin  of  said  Lorenzo  Hurst,  and  in  which 
he  claims  damages  from  the  said  defendant 
in  the  sum  of  $10,000."  The  court  said: 
"It  is  argued,  however,  by  the  counsel,  that 
this  statute  declares  the  liability  of  the  per- 
son or  corporation  whose  negligence  caused 
the  death,  and  that,  therefore,  no  evidence 
of  pecuniary  damages  was  requisite  to  enti- 
tle the  next  of  kin  to  maintain  the  action, 
and  to  recover  such  damages."  The  stat- 
ute leaves  it  to  the  jury  to  give  such  dama- 
ges as  they  shall  deem  fair  and  just;  and 
held  that  there  must  be  a  special  allegation 
of  pecuniary  loss  in  the  petition,  which 
must  be  supported  by  proof.  See  also  Or- 
gall  v.  Chicago,  B.  d  Q.  R.  Co.  48  Neb.  4,  64 
N.  W.  450 ;  Kearney  Electric  Co.  v.  Laugh- 
linf  45  Neb.  391,  63  N.  W.  941.  In  Chicago, 
B.  d  Q.  R.  Co.  y.  Van  Buskirk,  58  Neb.  252, 
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78  N.  W.  514,  the  action  was  brought  by 
the  administrator  of  the  estate  of  Charles  P. 
Van  Buskirk,  deceased,  and  the  petition  al- 
leged that  "the  said  Charles  P.  Van  Buskirk 
ha3  neither  wife  nor  children,  but  left  Alon- 
zo  J.  Van  Buskirk,  Mary  P.  Van  Buskirk, 
his  parents,  and  Gertrude  6.  Eledge,  Lewis 
G.  Van  Buskirk,  .  .  .  brothers  and  sis- 
ters, who  are  heirs  at  law  and  next  of  kin, 
who  have  been  damaged  in  the  sum  of  $5,- 
000."  This  petition  was  precisely  within 
the  rule  announced  in  Hurst  v.  Detroit  City 
R.  Co.  84  Mich.  539,  48  N.  W.  44,  and  oth- 
er cases,  and  was  clearly  insufficient,  and 
was  so  held.  In  the  opinion  it  is  said  that 
it  is  necessary  to  aver  a  loss  of  means  of 
support  where,  from  the  relation  of  the  sur- 
vivors, the  law  would  not  presume  that 
from  his  death  such  survivors  had  been  de- 
prived of  their  means  of  support;  but  it  was 
not  intended  to  declare  the  rule  that  the  ac- 
tion cannot  be  maintained  unless  it  in  some 
way  appears  that  the  survivors  of  the  de- 
ceased nave  lost  their  means  of  support. 
Loss  of  means  of  support  is  pecuniary  in- 
jury, but  it  by  no  means  follows  that  it  is 
the  only  pecuniary  injury  for  which  a  re- 
covery mav  be  had  in  sucn  actions.  Friend 
v.  Burleigh,  53  Neb.  674,  74  N.  W.  50.  The 
services  might  be  valuable  to  a  parent  enti- 
tled thereto,  who  was  in  such  financial  condi- 
tion as  not  to  be  dependent  upon  such  serv- 
ices. 

The  defendant  insists  that  there  was  not 
sufficient  evidence  to  warrant  the  submis- 
sion of  the  issues  to  the  jury.  The  case  of 
Richards  v.  Connell,  45  Neb.  467,  63  N.  W. 
915,  is  cited  as  decisive  of  this  question.  In 
that  case  the  court  said:  "The  owner  of  a 
vacant  lot  upon  which  is  situated  a  pond  of 
water  or  a  dangerous  excavation  is  not  re- 
quired to  fence  it,  or  otherwise  insure  the 
safety  of  strangers,  old  or  young,  who  may 
resort  to  said  premises,  not  by  invitation, 
express  or  implied,  but  for  the  purpose  of 
amusement,  or  from  motives  of  curiosity." 
A  boy  of  about  ten  years  of  age,  who  was 
accustomed  to  play  in  and  about  a  pond  of 
water  in  a  vacant  lot,  the  property  of  de- 
fendant, fell  from  a  section  of  sidewalk 
which  he  was  using  as  a  raft  on  the  pond, 
and  was  drowned.  The  defendant  had  per- 
mitted the  surface  water  to  accumulate  on 
this  lot.  He  had  nothing  to  do  with  caus- 
ing it  to  accumulate  there.  The  pond  was 
formed  in  the  course  of  nature.  The  boy 
formed  a  raft,  and  "went  on  said  pond, 
floating  thereon."  He  was  capable  of  con- 
structing, and  did  construct,  the  "raft" 
that  caused  his  death.  Negligence,  and  even 
recklessness,  was  properly  chars»eahle 
against  him.  and  it  was  held  that  the  de- 
fendant was  not  liable.  We  have  no  doubt 
that  under  the  facts  in  that  case  the  law 
was  correctly  applied.  The  case  of  Omaha 
v.  Boicman,  52  Neb.  293,  40  L.  R.  A.  51], 
72  N.  W.  316,  is  similar  in  character.  "A 
body  of  water— either  standing,  as  in  pfuH* 
and  lakes,  or  running,  as  in  rivers  an-! 
creeks,  or  ebbing  and  flowing,  as  on  V  " 
shores  of  seas  and  bays — is  a  natural  o»>- 
ject,  incident  to  all  countries  which  are  not 
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deserts.  Such  a  body  of  water  may  be 
found  in  or  close  to  nearly  every  city  or 
town  in  the  land.  The  danger  of  drowning 
in  it  is  an  apparent,  open  danger,  the  knowl- 
edge of  which  is  common  to  all;  and  there 
ia  no  just  view,  consistent  with  recognized 
rights  of  property  owners,  which  would 
compel  one  owning  land  upon  which  such 
water,  or  part  of  it,  stands  or  flows,  to  fill 
it  up,  or  surround  it  with  an  impenetrable 
wall."  Peters  v.  Bowman,  115  Cal.  345,  47 
Pac.  113,  114,  598;  Omaha  v.  Bowman,  52 
Neb.  293,  40  L.  R.  A.  531,  72  N.  W.  316. 
There  is  no  hard  and  fast  rule  applicable  to 
everyone  under  like  circumstances.  To  an 
adult  in  full  possession  of  his  mental  and 
physical  powers,  one  standard  may  be  ap- 
plied ;  to  a  boy,  particularly  it  he  be  of  lim- 
ited intelligence,  another  standard;  and  to 
an  infant  not  sui  juris,  and  totally  ignorant 
of  danger,  still  another.  Baltimore  d  P. 
R.  Co,  v.  Cumberland,  176  U.  S.  232,  44  L. 
ed.  447,  20  Sup.  Ct  380,  382;  Huff  v.  Ames, 
16  Neb.  Ud,  49  Am.  Rep.  719,  19  N.  W.  623. 
"Much  may  depend  upon  the  character  of 
the  injury,  the  circumstances  under  which 
it  occurred,  and  the  size,  intelligence,  and 
maturity  of  the  child.  In  such  cases  the 
jury  must  be  allowed  to  pass  upon  the  ques- 
tion of  contributory  negligence.  It  is  er- 
ror to  rule  it  as  a  question  of  law."  Gilles- 
pie v.  McOowan,  100  Pa.  144,  45  Am.  Rep. 
365,  368.  It  is  only  where  the  facts  are  un- 
disputed, and  are  of  such  a  nature  that 
ordinary  minds  would  not  differ  in  their 
judgment  of  them,  that  the  question  is  one 
of  law  for  the  court.  In  Richards  ▼.  Con- 
nell,  45  Neb.  467,  63  N.  W.  915,  it  is  said 
that  plaintiff  can  recover  in  case  "where 
the  plaintiff  was  injured  while  upon  defend- 
ant's premises  by  invitation  of  the  latter, 
and  where  the  negligence  consists  in  a  fail- 
ure to  keep  such  premises  in  a  reasonably 
safe  condition."  It  appears  that  these 
premises,  consisting  of  three  lots  in  the 
heart  of  the  city  of  Lincoln,  had  a  saloon 
located  at  one  corner  of  the  tract;  that  the 
lots  were  so  situated  that  teams  could  drive 
thereon  immediately  from  the  principal 
streets  of  the  city,  and  that  people  had  fre- 
quently been  invited  by  the  owner  to  use  the 
lots  for  the  purpose  of  hitching  their  teams 
and  that  the  citizens  generally  did  so,  both 
those  who  patronized  the  saloon  and  others ; 
that  there  had  been  shows  or  some  kind  of 
public  entertainments  upon  the  lots  at  dif- 
ferent times,  and  people  had  frequented 
them  at  such  times,  the  people  being,  as  one 
of  the  witnesses  expressed  it,  "as  thick  as 
they  could  stand;"  that  there  were  at  one 
time  stairs  put  in  at  least  two  places  to  ena- 
ble the  people  to  go  on  the  lots  directly  from 
the  sidewalk  on  one  side  thereof,  and  it  does 
not  appear  how  long  these  stairs  so  re- 
mained, or  whether  they  were  taken  away. 
The  evidence  also  tends  to  show  that  a  neigh- 
bor was  allowed  to  and  did  use  the  lots  for 
storing  sewer  tiling,  and  that  piles  of  said 
tiling  3  to  5  feet  in  height,  and  covering  a 
considerable  space,  were  at  times  upon  said 
(4  L.  R.  A. 


lots;  that  the  well  was  located  in  an  open 
part  of  said  lots  about  20  feet  irom  the  said 
tiling:   tnat  the  well  was  something  more- 
than  20  feet  deep,  and  that  the  top  was  sur- 
rounded  by   a  curb   10  or   12   inches   high,, 
which  had  been  covered  over  with  boards;- 
that  these  boards,  or  at  least  some  of  them,- 
were  loose,  and  had  been  removed,  and  had1! 
been  allowed  to  remain  so  for  six  months- 
or  more  immediately  prior  to  the  accident; 
that  there  was  a  path  running  somewhere  in* 
the  lots,  and  within  3  or  4  feet  of  the  well;, 
that  it  was  a  very  public  place,  and  that  the 
boys  of  the  city  had  frequently  played  ball 
on  an  adjoining  lot,  and  on  such  occasions 
had,  in  playing  ball,  run  across  the  lot  in 
question;  that  they  were  playing  ball  there 
on  the  day  of  the  accident,  and  not  long  be- 
fore the  accident  one  of  the  boys,  in  chasing 
the  ball,  nearly  ran  into  the  well;  that  the 
health,  officer  of  the  city,  some  two  or  three 
years  before  the  accident,  called  the  atten- 
tion of  the  owner  of  the  premises  to  the  dan- 
gerous condition  of  the  well,  and  was  told 

by  the  owner  to  go  to  h ,  that  he  would 

run  his  own  business ;  and  that  the  well  had 
thereafter  remained  substantially  in  the 
same  condition  until  the  accident;  that  on 
the  day  of  the  accident  the  deceased  boy, 
with  his  little  brother,  who  was  about  five 
years  old,  walked  down  to  the  livery  stable 
near  the  premises,  where  their  father's  fam- 
ily horse  was  kept  to  see  the  horse,  and  then 
walked  from  there  over  to  these  lots,  and 
to  the  well  in  question ;  and  the  little  boy  in 
question,  while  standing  by  the  well,  and 
without  any  apparent  cause,  was  seen  by  one 
of  the  witnesses  to  "just  stand  and  fall  into 
the  well,  apparently  reaching  for  some- 
thing;" that  the  persons  employed  by  the 
defendant  to  take  care  of  the  premises  must 
have  known  the  condition  of  the  premises, 
and  how  it  was  being  used,  and  the  appar- 
ent danger  from  the  well.  There  may  be, 
and  often  are,  circumstances  under  which  one 
owes  some  active  duty  to  a  trespasser  upon 
his  premises.  If  a  man  wilfully  lies  down 
upon  a  railroad  track,  the  engineer  must 
not  wantonly  run  his  engine  over  him.  One 
may  not  set  a  snare  or  spring  gun  for  tres- 
passers, and,  knowing  that  some  stranger 
had  placed  the  snare  or  spring  gun,  if  he 
wantonly  allows  it  to  remain,  he  will  be  re- 
sponsible for  the  consequences.  A  well 
may  be  so  contrived  as  to  act  as  a  dangerous 
trap,  and  one  who  allows  it  so  to  remain 
upon  his  premises  will,  under  some  circum- 
stances, be  liable.  If  adults,  or  children  of 
such  age  as  to  ordinarily  be  capable  of  dis- 
cerning and  avoiding  danger,  are  injured 
while  trespassing  upon  the  premises  of  an- 
other, they  may  be  without  remedy,  while, 
under  similar  circumstances,  children  of 
three  or  four  years  of  age  would  be  pro- 
tected. If  I  know  that  there  is  an  open 
well  upon  my  premises,  and  know  that 
children  of  such  tender  years  as  to  have 
no  notion  of  their  danger  are  contin- 
ually playing  around  it,  and  I  can  ob- 
viate the  danger  with  very  little  trouble 
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to  myself,  and  without  injuring  the  prem- 
ises, or  interfering  with  my  own  free  use 
thereof,  I  owe  an  active  duty  to  those 
children;  and,  if  I  neglect  that  duty, 
and  they  fall  into  the  well,  and  are  killed, 
it  is  through  my  negligence.  I  cannot  urge 
their  negligence  as  a  defense,  even  though  I 
have  never  invited  or  encouraged  them  ex- 
pressly or  impliedly  to  go  upon  the  premis- 
es. In  Kinchlow  v.  Midland  Elevator  Co. 
67  ?£an.  374,  46  Pac.  703,  a  boy  ten  years 
of  age,  who  was,  by  permission  of  the  com- 
pany, assisting  in  sweeping  grain  cars  for 
which  he  and  other  boys  were  paid  by  being 
allowed  the  grain  which  they  so  gathered, 
went  to  an  exhaust-steam  barrel  to  warm 
his  feet.  He  had  no  permission  from  the 
company  to  go  there,  and  in  stepping  upon 
the  cover  (which  was  loose)  the  cover 
tipped,  and  he  fell  into  the  barrel,  scalding 
his  feet  and  legs.  The  court  said:  "We 
think  it  ought  to  have  been  submitted  as  a 
question  of  fact  for  the  jury  to  determine 
upon  the  evidence  whether  the  defendant 
was  guilty  of  negligence  or  not  in  placing 
the  barrel  in  that  position,  and  in  main- 
taining it  with  such  an  insecure  cover;  and 
also  whether  or  not,  considering  the  age  and 
incapabilities  of  the  plaintiff,  he  was  guilty 
of  contributory  negligence  in  stepping  up- 
on the  cover."  The  court  also  quotes  the 
following  from  an  opinion  of  the  supreme 
court  of  Michigan:  "A  license  to  come  up- 
on one's  premises,  especially  if  in  the  licen- 
sor's interest,  imposes  upon  him  the  duty 
to  warn  those  who  come  of  any  danger  in 
coming  of  which  he  knows  or  ought  to  Know, 
and  they  do  not."  An<*  the  court  also  quot- 
ed the  following  from  the  supreme  court  of 
Pennsylvania:  "While  it  is  true,  in  gen- 
eral, that  where  no  duty  is  owed  no  liabili- 
ty arises,  this  rule  varies  with  circumstan- 
ces; and  where,  therefore,  an  owner  has  rea- 
son to  apprehend  danger  from  the  peculiar 
situation  of  his  property  and  its  openness  to 
accident,  the  question  of  duty  then  becomes 
one  for  a  jury,  to  be  determined  upon  all  its 
facts  of  the  probability  of  danger  and  the 
grossness  of  trie  act  of  imputed  negligence." 
The  demurrer  to  the  evidence,  which  the 
trial  court  sustained,  was  overruled  by  the 
supreme  court.  In  Hargreaves  v.  Deacon, 
25  Mich.  1,  the  cistern  into  which  the  child 
fell  was  made  for  the  lawful  use  of  the 
owner,  and  was  then  being  used  in  the  cus- 
tomary way.  There  was  no  evidence  of  its 
having  been  abandoned,  or  that  the  owner 
knew  that  little  children  were  accustomed 
to  play  around  it.  There  was  "nothing  to 
indicate  any  wanton  or  inhuman  disposition 
in  the  defendant."  The  defendant  had  not 
allowed  the  cistern  to  remain  uncovered,  but 
in  using  the  cistern  the  cover  had  been  tem- 
porarily removed.  From  the  very  interest- 
ing opinion  of  Mr.  Justice  Campbell  it  ap- 
J tears  that,  if  there  had  been  circumstances 
n  the  case  indicating  a  wanton  or  inhuman 
disposition  in  the  defendant,  he  would  have 
been  held  liable.  In  Klim  v.  Nieman,  68 
Wis.  271,  60  Am.  Rep.  854,  32  N.  W.  223, 
54L.  R.A. 


a  boy  of  nine  years,  while  playing  upon  and 
about  a  pond  of  water  on  defendant's  prem- 
ises, was  drowned.  In  holding  the  defend- 
ant not  liable,  the  court  said:  "Unless  we 
hold  that  the  defendant  was  under  a  legal 
obligation  to  fence  this  pond  for  the  protec- 
tion of  children  reaching  and  playing  upon 
it,  there  can  be  no  recovery.  And  it  is  obvi- 
ous that  the  fence  would  have  to  be  very 
high  and  very  tight  to  afford  any  effectual 
guard  against  children  having  access  to  the 
pond.  But  upon  the  facts  we  do  not  think 
the  law  imposed  the  duty  upon  the  defend- 
ant of  building  a  fence  or  guard  to  prevent 
children  from  reaching  the  pond."  In  the 
case  at  bar  the  well  was  apparently  of  no 
use  to  anyone.  It  ought  to  have  been  filled, 
or,  at  any  rate,  it  could  easily  have  been 
put  in  such  condition  as  to  have  prevented 
this  accident. 

We  are  not  called  upon  to  say  what  find- 
ing we  would  make  upon  the  evidence  in 
this  record.  We  think  it  was  for  the  jury 
to  say  whether  there  was  an  implied  invi- 
tation to  go  upon  these  lots  whicn  included 
this  little  boy,  and  whether  there  was  on 
the  part  of  the  owners  of  the  premises  such 
recklessness  of  danger  to  little  children  as 
to  "indicate  a  wanton  and  inhuman  dispo- 
sition in  the  defendant."  The  former  ques- 
tion was  submitted  by  the  trial  court  with 
proper  instructions,  and  defendant  cannot 
complain  of  a  failure  to  submit  the  latter. 

The  trial  court  excluded  evidence  offered 
by  the  defendant  to  show  contributory  neg- 
ligence on  the  part  of  the  plaintiff.  There 
were  circumstances  shown  in  the  evidence 
sufficient  to  require  this  question  to  be  sub- 
mitted to  the  jury  if,  under  the  law,  con- 
tributory negligence  of  the  plaintiff  would 
constitute  a  defense  in  this  case;  but  the 
court  instructed  the  jury  that  "contribu- 
tory negligence  on  the  part  of  either  or  both 
his  parents  under  the  law  is  no  bar  to  this 
action,"  and  this  instruction  is  complained 
of  as  error.  Under  our  statutes,  if  the 
"neglect"  was  such  as  would  have  entitled 
the  party  injured  "to  maintain  an  action 
and  recover  damages  in  respect  thereof," 
then  the  person  who  would  have  been  liable 
if  death  had  not  ensued  "shall  be  liable  to 
an  action  for  damages."  Under  a  statute 
which  provides  that  all  causes  of  action 
shall  survive,  an  action  was  brought  by  an 
administrator  for  the  benefit  of  the  estate 
of  a  child  whose  death  was  caused  by  the 
negligence  of  the  county.  The  negligence 
of  the  parents  contributed  to  the  in- 
jury. Neither  the  father  nor  mother  was 
s  party  to  the  action.  The  court  said :  "It 
is  claimed  that  appellant  ought  not  to  re- 
cover, for  the  reason  that  It  is  not  shown 
that  the  parents  of  the  child  were  free  from 
contributory  negligence;  and,  since  they  in- 
herited his  estate,  the  rule  which  would  bar 
a  negligent  parent  from  recovering  in  such 
a  case  in  his  own  right  ought  to  apply.  But 
plaintiff  seeks  to  recover  in  the  right  of  the 
child,  and  not  for  the  parents,"  and  "such 
negligence  would  prevent  a  recovery  by  the 
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parents  in  their  own  right."    Wymote  t. 
Mahaska  County,  78  Iowa,  306,  6LR.A. 
645,  43  N.  W.  204.    It  was  clearly  shown 
by  the  supreme  court  of  Vermont  in  Ploof 
v.  Burlington  Traction  Co.  70  Vt.  509,  43 
L.  R.  A.  108,  41  Atl.  1017,  that  the  case  last 
cited  is  not  in  point  under  a  statute  like 
ours.     Under   our   statutes   the   intestate's 
right  of  action  does  not  survive.    No  action 
can  be  brought  for  the  benefit  of  his  estate. 
The  petition  must  show  a  pecuniary  injury 
to  the  wife  and  next  of  kin.    Chicago,  B.  <£ 
Q.  R.  Co.  v.  Van  Buskirh,  58  Neb.  252,  78 
N.  W.  514,  and  cases  cited.    In  this  case  the 
father  is  the  next  of  kin.    He  is  also  the 
administrator,  and  the  plaintiff  in  the  case, 
suing  for  his  own  benefit.     Shall  the  state 
say  to  the  father :     "If  you  know  that  your 
child  is  in  danger  of  injury  from  the  negli- 
gence of  others,  you  are  under  no  legal  obli- 
gation to  protect  it  from  such  injury;  and, 
if  you  allow  the  child  to  be  killed,  you  may 
recover,  from  one  who  is  equally  at  fault 
with  yourself,  for  any  pecuniary  miury  you 
may  suffer  by  reason  of  the  death?''    No 
such  meaning  can  be  derived  from  the  stat- 
ute.   The  negligence  of  the  father  cannot  be 
imputed  to  the  child,  and  in  an  action  for 
the  benefit  of  the  child,  or  of  hiB  estate, 
where  such  action  is  allowed,  the  negligence 
of  the  father  is  no  defense.    Huff  v.  Ames, 
16  Neb.  139,  49  Am.  Rep.  719,  19  N.  W.  623. 
But  in  an  action  by  the  father  for  his  own 
benefit  to  recover  for  the  pecuniary  injury 
which  he  has  suffered  by  reason  of  the  death 
of  the  child,  his  own  negligence  contributing 
to  the  death  will  defeat  his  recovery.    At- 
lantic &  C.  Air-Line  R.  Co,  v.  Qravitt,  93 
Ga.  369,  26  L.  R.  A.  553,  20  S.  E.  550.     In 
the  case  of   Consolidated   Traction   Co.  v. 
Hone,  59  N.  J.  L.  275,  35  Atl.  899,  the  su- 
preme court  of  New  Jersey  announced  a  dif- 
ferent  rule.    The   supreme  court   of   Ver- 
mont, in  Ploof  v.  Burlington  Traction  Co. 
cited  above,  criticises  the  New  Jersey  case, 
and    says:     "The   opinion    cites— evidently 
without    careful    consideration — the    Iowa 
case  as  supporting  the  decision."    But  the 
New  Jersey  court  of  errors  and  appeals  had 
already  reviewed  the  decision  of  the  lower 
court,  and,  being  equally  divided  upon  the 
question  here  considered,  reversed  the  deci- 
sion of  the  lower  court  upon  another  point. 
Consolidated  Traction  Co.  v.  Hone,  60  N.  J. 
L.  444,   38  Atl.  759.    We  think  that  the 
question  of  contributory  negligence  ought 
to  have  been  submitted  to  the  jury,  and  for 
the  error  of  the  trial  court  in  refusing  to  do 
so  it  is  recommended  that  the  judgment  be 
reversed,  and  the  cause  remanded  for  a  new 
triaL 

OleUuun  and  Pound,  CC.,  concur. 


Harry  HICKSON,  Plff.  in  Err* 

v. 

STATE  of  Nebraska. 


For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  District  uourt 
is  reversed,  and  the  cause  remanded  for  a 
new  trial. 
ML  R.  A. 
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Neb. 
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•1.  Am  instrument  in  the  folio  wins; 
form  Is  the  subject  of  forgery :  "Mr.  Sage : 
Please  let  this  boy  have  a  single  rig, — a  good 
one, — and  oblige.  I  will  bring  It  back  myself. 
[Signed J  George  dinger." 

21.  9ueh  instrument  is  not  only  m  or- 
der or  request  for  the  delivery  of  chattels 
over  which  dinger  had  no  control,  but  is  also 
a  writing  obligatory,  within  the  meaning  of 
I  145  of  the  Criminal  Code. 

(May  22,  1901.) 

ERROR  to  the  District  Court  for  Cass 
County  to  review  a  judgment  convicting 
defendant  of  forgery.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Am  N.  Sullivan  for  plaintiff  in  er- 
ror. 

Messrs.  F.  N.  Front,  Attorney  General, 
and  Horris  Brown,  for  defendant  in  error : 

Section  145  of  the  Criminal  Code  provides, 
among  other  things,  as  follows:  "If  any 
person  shall  falsely  make,  alter,  .  •  . 
any  order  or  warrant  or  request  .  .  . 
for  the  delivery  of  goods  and  chattels  of  any 
kind,  every  person  so  offending,"  etc. 

Blackstone  defines  forgery  to  be  "the 
fraudulent  making  or  altering  of  a  writing 
to  the  prejudice  of  another  man's  rights." 

4  Bl.  Com.  247. 

The  plain  import  of  the  language  "for  the 
delivery  of  goods  and  chattels  of  any  kind" 
is  the  physical  release  of  the  possession  of 
the  horse  and  buggy  by  its  owner,  and  plac- 
ing the  accused  in  the  possession  thereof. 

Benjamin,  Sales,  1st  ed.  p.  498;  1  Law- 
rence &  Fapalje,  Diet.  p.  368. 

i 

Sullivan,  J.,  delivered  the  opinion  of 
the  court: 

Harry  Hickson,  the  plaintiff  in  error,  was 
convicted  of  the  crime  of  forgery,  and  sen- 
tenced to  imprisonment  in  the  penitentiary 
for  a  term  of  one  year.  The  information 
upon  which  he  was  tried  alleges  that 
"James  Sage  now  is,  and  for  more  than  one 
year  last  past  has  been,  engaged  in  the  liv- 
ery business  in  the  city  of  Plattsmouth, 
Cass  county,  Nebraska,  and  letting,  for  hire, 
horses,  harness,  and  carriages;  that  in  and 
by  the  words  'single  rig9  are  meant,  in  said 
business,  a  horse  harnessed  to  a  carriage, 

•Headnotei  by  Sullivan,  J. 

Note. — For  other  cases  in  this  series  as  to 
what  may  be  the  subject  of  forgery,  see  note  to 
People  v.  Munroe  (Cal.)  24  L.  R.  A.  33;  State 
v.  Evans  (Mont.)  28  L.  R.  A.  127;  Thomas  ▼. 
State  (Tex.)  46  L.  R.  A.  454;  and  White  v. 
Wagar  (111.)  50  L.  R.  A.  61. 
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and  such  is  the  custom,  usage,  and  under- 
standing in  said  business;  that  one  George 
dinger,  a  resident  of  said  city  for  more 
than  one  year  last  past,  has  been  during  all 
of  said  time  a  customer  of  said  James  Sage; 
that  one  Harry  Hickson,  late  of  the  county 
aforesaid,  in  the  county  of  Cass  and  state  of 
Nebraska,  on  the  18th  day  of  July,  a.  d. 
1900,  then  and  there  being,  then  and  there 
did  unlawfully,  feloniously,  maliciously,  and 
falsely,  and  with  intent  to  defraud,  make, 
forge,  and  counterfeit  a  certain  paper  writ- 
ing purporting  to  be  an  order  for  the  deliv- 
ery of  certain  goods  and  chattels,  and  being 
of  the  tenor  and  effect  following,  to  wit: 
'Mr.  Sage:  Please  let  this  boy  have  a  single 
rig, — a  good  one, — and  oblige.  I  will  bring 
it  back  myself.  George  dinger.'  (Meaning 
thereby  an  order  to  said  James  Sage 
to  deliver  a  horse,  harness,  and  carriage  to 
the  bearer  of  said  instrument  for  the  tem- 
porary use  of  said  George  Clinger,  and  that 
said  George  Clinger  would  return  said  horse, 
harness,  and  carriage  to  the  said  James 
Sage,  when  through  with  the  use  thereof.) 
All  contrary  to  the  form  of  the  statute  in 
such  case  made  and  provided,  and  against 
the  peace  and  dignity  of  the  state  of  Nebras- 
ka." 

It  is,  on  behalf  of  Hickson,  contended  that 
this  information  does  not  charge  a  public 
offense,  and  that  the  judgment  of  the  dis- 
trict court  should  be,  therefore,  reversed. 
"Forgery,"  says  Mr.  Bishop,  is  the  false 
making  or  materially  altering,  with  intent 
to  defraud,  of  any  writing  which,  if  genu- 
ine, might  apparently  be  of  legal  efficacy  or 
the  foundation  of  a  legal  liability."  2  Bish- 
op, New  Crim.  Law,  8  523.  The  instrument 
in  question  meets  the  requirements  of  this 
definition,  and  is  fairly  within  the  meaning 
of  §  145  of  the  Criminal  Code.  If  the  order 
had  been  genuine,  if  it  were  what  it  pur- 
ported to  be,  it  would  doubtless  have  ena- 
bled the  defendant  to  obtain  possession  of  a 
horse  and  vehicle,  and  it  would  have  im- 
posed upon  George  Clinger  the  legal  duty  of 
returning  the  same  to  the  liveryman.  The 
authorities  are  not  in  entire  accord  as  to 
the  character  of  instruments  which  may  be 
the  subject  of  forgery,  but  according  to  all 
the  decisions,  both  English  and  American, 
the  writing  fabricated  by  the  defendant  was 
within  the  inhibition  of  the  statute.  It  pos- 
sessed, not  only  apparent,  but  real,  legal  ef- 
ficacy. In  additon  to  being  apparently 
capable  of  effecting  a  fraud,  it  would,  if  it 
were  genuine,  have  created  a  legal  liabili- 
ty. It  was  not  only  an  order  or  request  for 
the  delivery  of  chattels  over  which  Clinger 
had  no  disposing  power,  but  it  was  also  a 
writing  obligatory,  within  the  meaning  of 
the  law. 

The  judgment  is  affirmed. 
54L.R.  A. 


Oliver  S.  BROWN,  Appt., 

v. 

0.  A.  NEILSON  et  al. 


( 


Neb. 


) 


•A  stipulation  In  m.  lease  of  m  term  for 
m  term  of  years,  as  follows:  "And  It  1» 
further  expressly  agreed  and  understood  by 
and  between  the  parties  hereto  that  all  prop- 
erty of  every  name,  character,  and  description 
belonging  to  said  parties  of  the  second  part 
that  shall  be  on  said  premises,  or  brought 
thereon  by  said  second  parties  during  the 
term  of  this  lease,  shall  be  holden  as  secur- 
ity for  the  payment  of  the  rents  above  re- 
served until  all  be  paid,  and  the  same  shall  be 
and  remain  a  lien  upon  the  same  from  year 
to  year  until  said  payments  of  the  rents  for 
said  entire  term  have  been  fully  discharged 
and  paid," — Is  Ineffectual  to  create  a  lien, 
legal  or  equitable,  In  favor  of  the  lessor  for 
rents  due  and  in  arrears,  on  the  crops  grown 
thereafter  on  the  leased  premises,  and  other 
property  not  in  esse  at  the  time,  and  after- 
wards brought  thereon  by  the  lessee. 

(May    22,    1901.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Sarpy  County  in 
favor  of  defendants  in  a  suit  to  enforce  an 
alleged  lien  on  a  tenant's  property.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  John  P.  Breen,  for  appellant: 

The  parties  having  agreed  that  there 
should  be  a  lien  upon  the  chattel  property 
brought  upon  the  place,  and  upon  the  crops 
raised  thereon,  equity  would  decree  a  specific 
lien  upon  the  property  proved  upon  the  trial 
to  be  upon  the  place,  and  order  a  sale  thereof 
to  collect  the  amount  of  rent  found  due. 

Pom.  £q.  Jur.  §  1235;  Jones,  Liens,  §| 
540-544 :  De  Vaughn  v.  Howell,  82  Ga.  336, 
9  S.  E.  173. 

Messrs.  Duffle,  Gaines,  4%  Kelby,  for 
appellees : 

In  the  foreclosure  of  a  lien,  the  proof 
should  show  the  property  upon  which  the 
lien  attaches,  in  order  that  the  court  may 
decree  its  sale  to  satisfy  the  debt.  There 
is  no  lien  upon  any  specific  property  by 
virtue  of  a  clause  in  a  lease  like  the  one  in 
the  present  case.  The  contract  is  nothing 
more  than  an  agreement  between  the  parties 
that  the  lessee  will  give  to  the  lessor  a  lien 
upon  the  property  which  comes  within  the 
terms  of  the  agreement,  upon  a  breach  of 

•Headnote  by  Holcomb,  J. 

Note. — For  an  earlier  case  In  this  series  as 
to  validity  of  provision  In  lease  for  Hen  on  all 
personal  property  afterwards  acquired,  see  New 
Lincoln  Hotel  Co.  v.  Shears  (Neb.)  43  L.  R. 
A.  588. 

As  to  the  efficacy  of  a  mortgage  on  chattels 
to  be  acquired  as  independent  articles,  and  not 
as  the  increase  or  fruits  of  existing  property, 
see  note  to  Deeley  v.  Dwlght  (N.  T.)  18  L.  R. 
A.  208. 
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the  covenant  to  pay  rent,  and  such  an  agree- 
ment might  be  enforced  in  equity,  but  in 
doing  so  the  property  must  be  specifically 
and  definitely  set  forth  upon  which  the  lien 
will  attach,  in  order  to  decree  a  foreclosure 
and  sale  of  it  to  satisfy  the  debt. 

An  equitable  lien  does  not  include  exemp- 
tions unless  the  same  are  waived  by  the 
agreement. 

Gear,  Land.  &  T.  f  141;  Vinson  v.  Hal- 
lowellt  10  Bush,  538;  Selling  v.  Qunderman, 
35  Tex.  544. 

Nor  does  an  equitable  lien  include  prop- 
erty of  the  lessee  which  has  been  disposed  of. 

Burgess  v.  Kattleman,  41  Mo.  480. 

An  attempted  mortgage  of  personal  prop- 
erty or  growing  crops  not  in  esse  is  void. 

New  Liiwoln  Hotel  Co.  v.  Shears,  57  Neb. 
478,  43  L.  R.  A.  588,  78  N.  W.  25. 

Holcomb,  J.,  delivered  the  opinion  of  the 
court: 

Suit  was  instituted  by  the  plaintiff  be- 
low (appellant  here)  for  the  recovery  of  the 
sum  of  $900,  alleged  to  be  due  as  rental  for 
the  use  of  a  farm  occupied  by  defendants 
Nelson,  appellees,  aa  tenants  under  a  written 
lease  for  a  term  of  years.  The  rent  claimed 
to  be  due  was  for  the  full  year  beginning 
March  1,  1895,  and  the  first  half  year  begin- 
ning March  1,  1896.  The  lease  of  the  prem- 
ises, upon  which  plaintiff  based  his  right  of 
action,  was  executed  October  30,  1893,  and 
being  for  the  term  of  four  years  commencing 
on  the  1st  day  of  March,  1894.  In  the  pe- 
tition, joined  with  the  allegations  for  a  re- 
covery of  a  money  judgment,  the  plaintiff 
pleaded  a  certain  stipulation  contained  in 
the  lease,  which,  it  is  averred,  gave  to  him 
a  lien  in  equity  on  all  the  property  of  what- 
soever description  on  the  leased  premises,  or 
brought  thereon,  and  belonging  to  the 
lessees,  as  security  for  the  rent  due  and  in 
arrears  under  the  terms  of  the  lease;  and 
prayed  a  decree  establishing  a  lien  upon  all 
such  property  for  the  amount  for  which 
judgment  should  be  rendered  in  the  action. 
On  plaintiff's  application  a  restraining  or- 
der was  also  issued  enjoining  the  lessees  from 
transferring  or  removing  any  of  their  prop- 
erty from  the  leased  premises.  The  answer 
denied  the  right  of  the  plaintiff  to  a  lien  on 
any  of  the  defendants'  property  for  any  sum, 
and  raised  other  issues  not  here  necessary 
to  further  notice.  On  the  trial  of  the  case 
the  plaintiff  recovered  a  judgment  for  the 
money  prayqd,  with  interest,  but  was  denied 
any  relief  on  his  application  to  have  the 
amount  found  due  to  be  a  lien  on  the  defend- 
ants1 personal  property,  as  prayed  for  in 
his  petition.  From  the  finding  and  decree 
denying  him  a  lien  he  appeals. 

The  clause  in  the  lease,  which  is  made  the 
foundation  for  the  plaintiff's,  claim  to  the 
enforcement  of  a  specific  lien  in  his  favor 
on  all  the  property  of  the  defendants  Nel- 
son on  the  leased  premises,  is  as  follows: 
"And  it  is  further  expressly  agreed  and  un- 
derstood by  and  between  the  parties  hereto 
S4L.  R.A. 


that  all  property  of  every  name,  character, 
and  description  belonging  to  said  parties  of 
the  second  part  that  shall  be  on  said  prem- 
ises, or  brought  thereon  by  said  second  par- 
ties during  the  term  of  this  lease,  shall  be 
hoi  den  a*  security  for  the  payment  of  the 
rents  above  reserved  until  all  be  paid,  and 
the  same  shall  be  and  remain  a  lien  upon  the 
same  from  year  to  year  until  said  payments 
of  the  rents  for  said  entire  term  have  been 
fully  discharged  and  paid."  Under  these 
sweeping  provisions  the  plaintiff  contends 
that  he  is  entitled  to  have  a  lien  decreed  in 
his  favor  for  the  amount  for  which  he  ob- 
tained judgment  on  all  personal  property  of 
all  kinds  belonging  to  the  lessees  which  they 
had  belonging  to  them  on  the  leased  prem- 
ises at  the  time  of  the  service  of  the  re- 
straining order  issued  as  aforesaid.  Just 
what  this  property  is,  is  more  or  less  in- 
volved in  doubt;  but  it  is  claimed  by  appel- 
lant that  a  schedule  of  the  property  and 
claim  of  exemption  filed  by  the  lessee  with 
the  sheriff  of  the  county,  who  appears  to 
have  been  about  to  levy  an  execution  thereon 
in  another  action,  furnishes  sufficient  evi- 
dence as  to  the  description  and  identity  of 
the  property  to  which  his  lien  should  attach. 
The  claim  of  exemption  was  made  by  the 
lessee  as  the  head  of  a  family,  and  filed  with 
the  sheriff  after  the  issuance  of  the  restrain- 
ing order  in  the  case  at  bar.  In  it  the  de- 
fendant claimed  his  specific  exemptions  al- 
lowed him  by  statute,  and,  in  addition  there- 
to, property  of  the  value  of  $500;  he  being,  as 
alleged,  the  head  of  a  family,  engaged  in 
the  business  of  agriculture,  and  having  no 
lands  or  town  lots.  The  schedule  of  prop- 
erty showed  items  of  personal  property  or- 
dinarily belonging  to  one  engaged  in  agri- 
culture,— such  as  cattle,  horses,  agricultural 
implements,  and  household  goods ;  also  about 
50  acres  of  growing  corn,  and  about  1,300 
bushels  of  corn  in  the  crib.  It  is  suggested 
by  counsel  for  defendants  that  a  stipulation 
of  the  character  under  consideration  cannot, 
in  equity,  be  extended  to  cover  and  include 
the  exempt  property  of  the  defendant,  al- 
lowed by  law  as  the  head  of  a  family  en- 
gaged in  the  business  of  agriculture;  citing 
in  support  thereof  Vinson  v.  Hallowell,  10 
Bush,  538,  and  Selling  v.  Qunderman,  35 
Tex.  544.  We  prefer  to  address  ourselves  to 
the  principal  question  presented  by  the  ap- 
peal, and  that  is  whether  a  valid  lien  may  be 
created  on  any  property  by  the  method  adopt- 
ed in  this  case.,  and,  if  so,  in  what  manner 
can  the  lien  be  made  effective.  Whether  any 
of  the  property  was  in  existence  at  the  d«.te 
of  the  execution  of  the  lease  is  doubtful. 
Certain  it  is  that  all  of  it  was  unidentified 
and  in  no  way  described  in  the  instrument, 
except  as  it  might  afterwards  be  brought  on 
the  leased  premises;  and  for  the  most  part 
the  property  consisted  of  growing  corn  and 
corn  in  the  crib,  not  in  existence  until  some 
time  after  the  defendant  occupied  the  leased 
premises  under  the  lease  by  which  plaintiff 
claims.    Plaintiff's  counsel  in  his    opening 
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brief,  concedes  that  the  instrument  conveyed 
no  present  lien  on  the  property  of  the  lessee 
afterwards  raised  or  brought  on  the  demised 
premises;  but  contends  that  the  stipulation 
quoted  should  be  construed  as  an  agree- 
ment by  the  lessee  to  give  a  lien  on  all  such 
property  after  being  brought  on  the  prem- 
ise, which  ought  to  be  enforced  in  equity 
in  a  suit  to  collect  the  rents  in  arrears 
by  a  decree  in  the  nature  of  specific  perform- 
ance, in  pursuance  of  the  familiar  maxim 
that  "equity  regards  as  done  that  which 
ought  to  be  done."  In  the  reply  brief  by 
different  counsel  it  is  argued  that  the  rule 
first  stated  is  not  broad  enough,  and  that  the 
instrument  itself,  and  by  virtue  of  its  own 
force,  should  be  treated  as  creating  a  lien 
or  mortgage  on  the  property,  although  not 
in  existence  at  the  time  of  the  execution  of 
the  lease,  and  which  attaches  as  an  equitable 
lien  when  the  property  comes  into  being,  and 
within  the  terms  of  the  stipulation,  and  that 
the  lien  is  capable  of  enforcement  in  a  court 
of  equity.  The  stipulation  does  not  compre- 
hend within  its  meaning  that  the  lessee  will, 
after  the  property  is  acquired,  execute  a 
mortgage  or  other  instrument  encumbering 
the  property  for  the  benefit  of  the  lessor. 
No  original  and  independent  contract  creat- 
ing a  new  lien  can  be  inferred  as  the  inten- 
tion and  contemplation  of  the  parties  with- 
out doing  violence  to  the  language  used. 
It  does  not  purport  to  be  an  agreement  to 
give,  in  the  future,  a  lien  on  the  property 
then  owned  by  the  lessees  on  the  leased  prem- 
ises; but  by  its  own  terms  and  provisions 
the  instrument  evidences  an  attempt  to  es- 
tablish a  lien  in  futuro  on  property  at  the 
time  not  in  esse.  It  is  a  contract,  or  attempt 
at  contract,  for  a  sale  and  transfer  by  way 
of  mortgage,  and  not  a  contract  to  give  a 
mortgage.  If  it  is  effectual  to  create  a  lien 
on  the  after-acquired  property,  we  are  of 
the  opinion  that  it  cannot,  under  any  well- 
recognized  rule,  be  made  the  foundation  for 
a  decree  in  the  nature  of  specific  perform- 
ance, conceding  that,  in  a  proper  case,  a 
court  of  equity  will  decree  specific  perform- 
ance of  a  contract  of  a  sale  of,  or  to  give  a 
mortgage  on,  chattel  property.  Unless  the 
stipulation  under  consideration  in  the  in- 
strument can  be  upheld  as  creating,  in  favor 
of  the  lessor,  a  lien,  legal  or  equitable,  on 
the  crops  grown  on  the  leased  premises,  or  in 
property  brought  thereon  after  the  execution 
of  the  lease,  we  think  it  must  entirely  fail 
as  having  any  validity  or  force  for  any  pur- 
pose. It  is  not  argued,  nor  will  it  be  ser- 
iously contended,  that  the  clause  quoted  con- 
veys any  legal  interest  in  or  lien  on  the 
property  of  the  lessee  not  then  in  existence, 
or  owned  by  him,  but  which  was  afterwards 
brought  into  existence,  and  on  the  leased 
premises.  The  authorities  are  numerous 
that  a  legal  estate  or  interest  cannot  be  con- 
veyed in  property  which  has  no  existence. 

The  question,  then,  is,  Will  such  an  agree- 
ment create  a  lien  of  an  equitable  character, 
attaching  to  the  property  when  it  comes  into 
existence  and  is  brought  within  the  terms 
of  the  stipulation  in  other  respects?  On 
this  the  authoiities  are  divided.  The  exact 
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nature  of  the  contract,  therefore,  becomes 
material  in  arriving  at  a  proper  conclusion. 
Such  a  contract  is  usually  defined  as  execu- 
tory in  character,  requiring  something 
further  to  be  done  in  the  future  by  the  par- 
ties thereto  before  a  good  title  will  pass  to 
and  be  perfected  in  the  lessor  or  mortgagee. 
In  an  early  case,  and  one  that  is  frequently 
cited  by  the  courts  holding  to  the  doctrine 
that  property  not  in  esse  is  not  the  subject 
of  transfer  by  way  of  mortgage,  it  is  said 
regarding  the  nature  of  such  contracts:  "A 
stipulation  that  future-acquired  property 
shall  be  holden  as  security  for  some  present 
engagement  is  an  executory  agreement  of 
such  a  character  that  the  creditor  with  whom 
it  is  made  may  under  it  take  the  property 
into  his  possession  when  it  comes  into  exist- 
ence, ana  is  the  subject  of  transfer  by  his 
debtor,  and  hold  it  for  his  security;  and 
whenever  he  does  so  take  it  into  his  posses- 
sion before  any  attachment  has  been  made 
of  the  same,  or  any  alienation  thereof,  such 
creditor,  under  his  executory  agreement, 
may  hold  the  same;  but,  until  such  an  act 
done  by  him,  he  has  no  title  to  the  same; 
and  that,  such  act  being  done  and  the  pos- 
session thus  acquired,  the  executory  agree- 
ment of  the  debtor  authorizing  it,  it  will 
then  become  holden  by  virtue  of  a  valid 
lien  or  pledge.  The  executory  agreement  of 
the  owner  in  such  case  is  a  continuing  agree- 
ment, so  that  when  the  creditor  does  take 
possession  under  it  he  acts  lawfully  under 
the  agreement  of  one  then  having  the  dis- 
posing power,  and  this  makes  the  lien  good." 
Moody  v.  Wright,  13  Met  17,  32,  46  Am.  Dec. 
706.  *  In  'deciding  the  validity  of  a  contract 
executory  in  character,  under  which  a  lien 
was  claimed,  this  court,  in  an  early  case, 
Lanphere  v.  Lowe,  3  Neb.  131, 138,  citing  with 
approval  a  decision  of  the  supreme  court  of 
Massachusetts,  held  that  a  valid  lien  could 
not  thus  be  created.  Gantt,  J.,  speaking  of 
a  stipulation  in  a  lease  of  real  estate  similar 
to  the  one  under  consideration,  says:  "But 
it  was  an  effort  on  the  part  of  the  defendant 
to  create  a  lien  somewhat  in  the  nature  of  a 
chattel  mortgage  upon  a  something  not  in 
esse.  Can  a  valid  charge  be  made  upon  a 
thing  not  in  existence?  I  think  it  cannot. 
It  is  a  very  ancient  rule  of  law  that  a  man 
cannot  grant  or  charge  that  which  he  has 
not;  and  in  Jones  v.  Richardson,  10  Met.  488, 
it  is  said  that  this  'is  a  maxim  of  law  too 
plain  to  need  illustration,  and  which  is  fully 
supported  by  all  the  authorities.'  Bacon, 
Abr.  Grants,  D,  2;  Codman  v.  Freeman,  3 
Cush.  309 ;  2  Kent,  Com.  703 ;  Head  v.  Good- 
win,  37  Me.  187;  Robinson  v.  Maodonnell, 
5  Maule  &  S.  228 ;  Chynoioeth  v.  Tenney,  10 
Wis.  400.  This  doctrine  is  applied  to  mort- 
gages of  goods  which  may  be  subsequently 
acquired  by  the  mortgagee.  It  is  equally  ap- 
plied to  sales  of  personal  property  and  rights 
of  property.  Chesley  v.  Josselyn,  7  Gray, 
490;  Rice  v.  Stone,  1  Allen,  509."  And 
again,  after  mature  consideration,  the  doc- 
trine enunciated  in  the  Lanphere  Case  was 
approved,  followed,  and  reiterated  in  New 
Lincoln  Hotel  Co.  v.  Shears,  57  Neb.  478,  43 
L.  R.  A.  588,  7S  N.  W.  25.     Speaking  on  the 


1901, 


Bsown  v.  Nbilson. 


881 


same  subject,  says  Cobb,  J.,  who  delivered 
the  opinion  of  the  court  in  Cole  v.  Kerr,  19 
Neb.  553,  555,  26  N.  W.  598 :  "There  is,  to 
say  the  least  of  it,  great  confusion  of  the 
authorities  on  the  point  being  considered, 
but,  after  a  careful  examination  of  those 
cited  on  either  side  in  this  case,  I  have 
reached  the  conclusion  that,  as  a  question  of 
law,  the  lien  of  a  chattel  mortgage  of  a  crop 
of  corn  not  planted  at  the  time  of  its  exe- 
cution and  delivery  will  not  attach  to  the 
corn  when  it  comes  into  existence  until  it 
is  seized  by  the  mortgagee,  or  until,  in  the 
language  of  a  member  of  the  court  in  the  case 
of  Hoboyd  v.  Marshall,  10  H.  L.  Gas.  191,  'a 
new  intervening  act/  Until  then  it  remains 
a  mere  license,  and,  until  acted  upon,  it  con- 
veys neither  a  lien  nor  a  right  of  property 
which  the  mortgagee  can  assert  against  a 
purchaser  or  execution  creditor  of  the  mort- 
gagor." The  authorities  appear  to  be  al- 
most, if  not  entirely,  unanimous  in  support 
of  the  rule  announced  in  the  case  last  cited, 
to  the  effect  that  no  legal  estate  or  interest 
in  or  lien  upon  property  not  in  existence  at 
the  time  of  the  execution  of  the  instrument 
passes  to  the  grantee  therein  named  by  vir- 
tue of  the  instrument  itself,  and  that  the 
agreement  purporting  to  convey  the  property 
or  give  a  lien  on  such  property  when  not  in 
existence  is  executory  in  character,  in  the 
nature  of  a  license  or  continuing  agreement 
requiring  a  further  and  new  act  in  order  to 
transfer  any  legal  title  or  lien  to  the  grantee 
or  mortgagee.  In  addition  to  the  authorities 
cited  in  the  two  decisions  of  this  court  here- 
tofore quoted  from,  the  following  are  direct- 
ly in  point:  Cliapman  v.  Weimer,  4  Ohio 
St.  481 ;  Long  v.  Bines,  40  Kan.  220,  19  Pac, 
790  j  Lunn  v.  Thornton,  1  C.  B.  379;  Wil- 
liams v.  Briggs,  11  R.  I.  476,  23  Am.  Rep. 
518,  and  ca&es  therein  cited. 

The  more  difficult  question,  as  heretofore 
stated,  arises  with  respect  to  an  equitable 
lien  being  thus  created  which  attaches  to  the 
property  when  it  conies  into  being  and  title 
thereto  is  acquired  by  the  grantor,  and  re- 
garding which  there  exists  an  irreconcilable 
conflict  in  the  authorities.  It  is  contended 
by  counsel  for  plaintiff  in  the  case  at  bar, 
and  held  by  many  respectable  authorities, 
that,  notwithstanding  the  property  on  which 
he  seeks  a  lien  was  not  in  esse  when  the 
lease  was  executed,  after  the  crops  were 
raised  on  the  demised  premises,  belonging  to 
the  lessor,  and  still  remaining  thereon,  a 
lien  in  equity  attached  thereto,  the  enforce- 
ment of  which  should  be  permitted  by  resort 
to  and  the  application  of  equitable  rules  and 
principles.  The  same  argument,  of  course, 
applies  to  the  other  personal  property  after- 
wards acquired,  and,  subsequent  to  the  ex- 
ecution of  the  lease,  brought  on  the  premises. 
What  counsel  contends  for  amounts  sub- 
stantially to  the  enforcement  of  a  landlord's 
lien,  not  only  on  the  crops  grown  on  the 
leased  premises,  but  also  on  all  the  personal 
property  of  the  lessee  brought  thereon  after 
the  execution  of  the  lease,  without  any  statu- 
tory authority  therefor.  This  is  sought  to 
be  accomplished  by  the  very  general  terms 
of  the  stipulation  in  the  lease  heretofore 
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quoted.  It  is  admitted  that  no  legal  title 
passed  when  the  lease  was  signed,  and  that 
there  then  existed  no  property  on  which  a 
lien  could  operate.  But  it  is  said  that  the 
stipulation  will  in  equity  establish  what  in 
law  it  is  incapable  of  doing.  That  is,  al- 
though under  the  law  no  valid  interest  or 
lien  passes  to  the  lessor,  yet  an  equitable 
lien  arises  in  his  favor  and  attaches  to  the 
property  when  it  comes  into  existence;  that 
notwithstanding  it  is  void  in  law, — without 
a  new  act, — it  is  valid  in  equity;  that,  by 
the  application  of  the  equitable  doctrine  con- 
tended for,  a  valid  equitable  lien  may  be 
created,  not  only  on  the  crops  raised  on  the 
leased  premises  for  the  year  in  which  the 
lease  was  executed,  but  also  as  many  years 
thereafter  as  the  term  of  the  lease  coverB, — 
two,  five,  ten,  or  a  quarter  of  a  century; 
and  that  such  lien  covers,  not  only  the  crops 
raised  on  the  premises,  but  as  well  all  other 
property  acquired  and  brought  thereon  by 
the  lessee.  We  do  not  think  this  can  be 
accomplished  by  the  application  of  any  sound 
equitable  principle.  In  the  view  of  the  case 
now  under  consideration,  the  expression  of 
Judge  Cobb  in  Cole  v.  Kerr,  19  Neb.  553,  26 
N.  W.  598,  becomes  pertinent:  "Soil  alone," 
says  he,  "does  not  produce  crops  of  corn  in 
this  degenerate  age,  if  it  ever  did.  It  now 
requires,  in  addition  to  soil,  seed  and  labor, 
both  of  man  and  beast.  So  that  the  propo- 
sition that  a  sale  or  mortgage  of  a  crop  of 
corn  not  yet  planted  carries  with  it  a  prop- 
erty in  or  lien  upon  such  crop,  to  attach  and 
come  into  efficacy,  without  'a  new  interven- 
ing act/  upon  the  crops  coming  into  exist- 
ence, carries  with  it  the  proposition  that  a 
man  may  mortgage  his  labor  to  be  performed, 
— something  which  I  never  heard  contended 
for  in  this  country,  but  which  is  a  right 
which,  under  the  name  of  peonage,  is  recog- 
nized in  our  sister  republic  to  the  south  of 
us."  In  New  Lincoln  Hotel  Co.  v.  Shears, 
57  Neb.  478,  43  L.  R.  A.  588,  78  N.  W.  25,  it 
was  contended  by  those  arguing  for  the  va- 
lidity of  a  clause  in  a  lease  similar  in  its 
general  terms  to  those  in  the  present  case 
that  the  subsequent  mortgagees  of  the  prop- 
erty, who  it  is  admitted  had  notice  of  the 
provisions  for  a  lien  in  the  lease,  could  not, 
therefore,  question  its  validity.  To  this  it 
is  observed  by  Ryan,  C:  "We  cannot  see 
that  the  validity  of  the  provision  of  the  lease 
is  affected  by  this  consideration.  Whether 
or  not  a  chattel  mortgage,  or  its  equivalent, 
can  be  made  so  as  to  affect  future-acquired 
property,  is  a  question  entirely  dependent 
upon  general  principles  independent  of  stat- 
ute." In  Steele  v.  Ashenfelter,  40  Neb.  770, 
59  N.  W.  361,  Poet,  J.,  speaking  for  the  court 
on  the  same  subject,  says:  "It  will  be  seen 
from  this  statement  that  the  question  pre- 
sented is  whether,  as  against  Hale,  the  exe- 
cution plaintiff,  the  mortgage  includes  the 
after-acquired  property  of  the  mortgagor. 
The  question  thus  presented  is  one  upon 
which  the  authorities  are  by  no  means  har- 
monious. The  doctrine  of  Holroyd  v.  Marsh- 
all, 10  H.  L.  Cas.  191,  has  been  recognized 
by  many  of  the  courts  in  this  country.  In 
those  jurisdictions  the  rule  is  that  while,  at 
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law,  a  mortgage  of  after-acquired  property 
confers  no  rights  as  against  purchasers  and 
attaching  creditors,  in  equity  it  is  effectual 
to  charge  the  property,  when  acquired  by 
the  mortgagor,  with  an  equitable  lien,  which 
will  prevail,  not  only  as  against  the  latter, 
but  also  as  against  attaching  creditors. 
The  distinction  above  noted  between  the  rule 
at  law  and  in  equity  can,  of  course,  have  no 
place  under  our  practice,  where  the  two  re- 
medial systems  are  blended  into  one.  There- 
fore, if  the  corporation,  for  which  the  plain- 
tiff stands,  by  its  mortgage  acquired  a  lien 
which  is  enforceable  in  equity  as  against  the 
execution  plaintiff,  such  hen  is  available  to 
him  in  this  action.  If  the  question  was  an 
open  one  in  this  state,  the  cases  which  rec- 
ognize the  rule  in  Holroyd  v.  Marshall 
would  be  entitled  to  great  consideration; 
but  we  regard  it  as  settled  by  the  case  of 
Cole  v.  Kerr,  19  Neb.  553,  26  N.  W.  598,  in 
which  it  is  distinctly  held  that  a  mortgage 
of  a  crop  to  be  planted  conveyed  no  lien  upon 
crops  subsequently  raised  by  the  mortgagor 
as  against  judgment  creditors  of  the  latter." 
Says  the  supreme  court  of  Wisconsin  in 
Chynoweth  v.  Tenney,  10  Wis.  397,  403: 
"But  it  is  contended  further  that,  although 
this  interest  may  be  inoperative  at  law,  yet 
that  it  was  effectual  to  establish  an  equi- 
table lien,  and  the  decision  of  Judge  Story  in 
Mitchell  v.  Winsloto,  2  Storv,  630,  Fed.  Cas. 
No.  9,673,  and  the  authorities  by  him  cited, 
are  relied  upon  to  support  this  position. 
But  we  think  the  doctrine  of  this  case  had 
been  so  fully  denied  by  subsequent  cases  that 
it  cannot  be  considered  as  law," — citing  a 
number  of  cases.  "And  in  Congreve  v.  Ev- 
etts,  10  Exch.  307,  Parke,  B.,  says  that  such 
a  conveyance  'gave  no  legal  title,  nor  even 
equitable  title,  to  any  specific  goods.'  Other 
cases  to  the  same  effect  might  be  cited,  but 
we  deem  it  unnecessary."  The  rule  adopted 
by  the  Wisconsin  court,  just  cited,  has  been 
approved  and  followed  in  Farmers'  Loan  <£ 
T.  Co.  v.  Commercial  Bank,  11  Wis.  207; 
Single  v.  Phelps,  20  Wis.  399;  Mowry  v. 
White,  21  Wis.  417;  Lamson  v.  Moffat,  01 
Wis.  153,  21  N.  W.  62;  and  other  cases.  See 
also  Hutchinson  v.  Ford,  9  Bush,  318,  15 
Am.  Rep.  711;  Blanchard  v.  Cooke,  144 
Mass.  207,  11  N.  E.  83.  Loftin  v.  Hines,  107 
N.  C.  300,  10  L.  R.  A.  490,  12  S.  E.  197,  is  a 
case  involving  the  validity  of  a  lien  by  vir- 
tue of  an  instrument  in  the  nature  of  a 
mortgage  on  crops  to  be  grown  two  or  three 
years  in  the  future,  in  which  it  is  stated  in 
the  syllabus:  "A  mortgage  executed  in 
1888  on  crops  to  be  cultivated  during  1889, 
1890,  and  1891  conveys  no  title,  legal  or 
equitable,  which  can  be  enforced  by  claim 
and  delivery."  And  in  the  opinion  says 
Clark,  J.,  voicing  the  views  of  the  court: 
"Unless  said  mortgage  conveyed  to  the  plain- 
tiff either  a  legal  or  equitable  title  to  the 
crop  of  1889,  the  plaintiff  cannot  recover. 
It  is  held  by  Davis,  J.,  in  Wooten  v.  Hill,  98 
N.  C.  52,  3  S.  E.  846,  that  "the  authorities 
do  not  warrant  the  conveyance  of  an  indefi- 
nitely prospective  unplanted  crop,  and  we 
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think  it  should  be  limited  to  crops  planted, 
or  about  to  be  planted,  as  the  crops  next  fol- 
lowing the  conveyance,' — that  is,  the  crops 
of  the  years  current  when  the  mortgage  is 
executed.  This  case  is  to  the  same  purport 
as  the  opinion  by  Pearson,  Ch.  J.,  in  Mastin 
v.  Mario  to,  65  N.  C.  695,  and  it  has  been  cited 
and  approved  by  Smith,  Ch.  J.,  in  State  v. 
Carris,  98  N.  C.  733,  4  S.  E.  633;  by  Shep- 
herd, J.,  in  Smith  v.  Coor,  104  N.  C.  139,  10 
S.  E.  466;  and  by  Avery,  J.,  in  Taylor  v. 
nodges,  105  N.  C.  344,  11  S.  E.  156.  We 
think  the  mortgage  was  invalid  as  a  convey- 
ance of  title,  either  legal  or  equitable,  to  the 
crop  of  1899,  and  the  proceeding  by  claim 
and  delivery  must  fail."  It  seems  in  that 
state  that  a  valid  mortgage  may  be  executed 
on  unplanted  crop  for  the  current  year.  In 
an  early  English  case  the  rule  is  stated  as 
follows:  "That,  if  the  agreement  was  to 
mortgage  certain  specific  furniture,  of  which 
the  corpus  was  ascertained,  that  would  con- 
stitute an  equitable  title  in  the  defendant  so 
as  to  prevent  its  passing  to  the  assignees  of 
the  insolvent,  and  then  the  assignment 
would  make  that  equitable  title  a  legal  one; 
but,  if  it  was  only  an  agreement  to  mortgage 
furniture  to  be  subsequently  acquired, — to 
give  a  bill  of  sale  at  a  future  day  of  the 
furniture  and  other  goods  of  the  insolvent, 
then  it  would  cover  no  specific  furniture, 
and  would  confer  no  right  in  equity."  Mogg 
v.  Baker,  3  Mees.  &  W.  195. 

The  natural  and  logical  deduction  to  be 
made  from  the  authorities  above  cited  is 
that  the  agreement  under  which  the  plaintiff 
claims,  being  executory  in  its  nature,  and 
not  wholly  executed,  is  insufficient  to  pass 
any  legal  interest  in  or  equitable  lien  on  the 
property  on  which  the  lien  is  claimed,  be- 
cause not  then  in  existence,  and  that  the 
trial  court  committed  no  error  in  denying 
the  plaintiff  any  relief  by  way  of  enforce- 
ment of  a  specific  lien  thereon  for  the 
amount  for  which  he  obtained  judgment. 
Our  court  has  long  been  committed  to  this 
doctrine,  and  there  appears  no  sufficient  rea- 
son to  depart  therefrom.  Our  Code  has 
blended  the  remedies  at  law  and  in  pouitv. 
both  of  which  are  now  to  be  administered 
by  one  form  of  action,  denominated  a  civ  a 
action.  It  is  a  familiar  maxim  that  "equity 
follows  the  law."  Applying  this  maxim,  it 
is  frequently  held  that  a  contract  imposing 
no  legal  obligation  cannot  be  enforced  in 
equity  (Snell,  Eq.  p.  17)  ;  this  rule,  of 
course,  having  its  proper  application  and 
limitations.  The  contract  in  the  present  in- 
stance is  not  the  result  of  a  mistake  or  fail- 
ure of  the  parties  to  correctly  express  their 
intentions  in  the  stipulation  creating  the  al- 
leged lien.  It  amounts  only  to  a  mere  li- 
cense, which,  to  become  effective  for  the  pur- 
pose of  creating  a  valid  lien,  requires  a 
change  of  possession  of  the  property  when  or 
after  acquired.  Until  a  new  act  intervenes,, 
no  sufficient  title  passes  to  the  lessor  which 
he  can  enforce  at  law  or  in  equity,  nor  is  he 
entitled  to  relief  by  the  application  of  any 
recognized  rule  of  equity,  under  the  doctrine- 
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of  specific  performance.  In  the  examination 
of  tne  case  we  have  not  been  unmindful  of 
the  authorities  to  which  our  attention  has 
been  directed,  as  well  as  many  others  exam- 
ined in  our  consideration  of  the  questions 
involved,  in  support  of  the  plaintiff's  conten- 
tion that  the  stipulation  creates  in  his  favor 
an  equitable  lien,  which  ought  to  be  recog- 
nized. This  line  of  cases  is  not  in  harmony 
with  the  doctrine  of  this  court  as  heretofore 
expressed,  and  must,  for  that  reason,  be  dis- 
regarded as  authority.  The  precedents 
which  we  have  heretofore  established  should, 
in  our  judgment,  be  followed  and  adhered 
to. 

ft  is  claimed  by  the  appellant  that  the  af- 
fidavit and  claim  of  exemption  made  by  the 
lessee,  heretofore  referred  to,  established  a 
ratification  and  affirmance  of  the  lien  of  the 
plaintiff  under  his  lease.  The  affidavit  was 
made  in  another  case,  and  in  no  wise  was  re- 
lated to  or  connected  with  the  contract  of 
lease,  except  as  referring  to  it  as  being  a 
paramount  lien  on  the  property.  It  was 
made  and  filed  with  the  sheriff  holding  an 
execution  to  save  the  property  from  levy  on 
the  ground  that  it  was  exempt  under  the 
statute.  After  claiming  his  specific  exemp- 
tions, which  were  enumerated,  the  appellee 
stated  that  certain  growing  corn,  describing 
it,  and  a  quantity  of  corn  in  the  crib,  was 
claimed  under  the  statutory  exemption  of 
property  of  the  value  of  $500,  the  affiant  not 
being  the  owner  of  lands  or  lots;  and  that 
all  of  said  property  (».  e.  the  property 
claimed  under  the  exemption  of  $500  in 
value)  "is  encumbered  by  and  subject  to  a 
lien  for  accrued  rent  due  from  me  for  the 
premises  upon  which  the  said  corn  was 
raised  and  is  located  to  the  owner  of  the 
land  in  the  sum  of  $900,  and  that  the  same 
is  an  encumbrance  upon  all  of  said  property 
prior  and  paramount  to  any  claim  for  ex- 
emptions which  I  now  assert  or  claim 
against  it;  that  the  encumbrance  and  lien 
for  said  rent  upon  said  property  was  created 
and  established  by  myself  and  wife  signing 
a  written  contract  to  that  effect  long  prior 
to  the  levy  of  the  execution  levied  by  you  on 
said  property."  While  the  affidavit  was, 
perhaps,  evidence  of  the  construction  the 
defendant  put  upon  the  contract  of  lease,  it 
in  no  way  changes  the  legal  relations  of  the 
parties,  and,  so  far  as  the  statement  that  a 
lien  existed  on  the  property  by  virtue  of  the 
stipulation  in  the  lease  is  concerned,  it,  at 
most,  was  only  his  opinion  of  its  legal  force 
and  effect,  which  would  not  alter  or  change 
the  principles  of  law  involved  and  applicable 
under  the  issues  joined  in  the  present  action. 
The  lien  referred  to  could  only  be  perfected 
by  a  new  act,  which  had  not  then  been  per- 
formed. 

The  judgment  of  the  District  Court  is  af- 
firitied. 
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•1.  Where  an  attachment  la  levied  on 
real  estate  fraudulently  alienated  by 

the  attachment  debtor  and  grantor  for  the 
purpose  of  hindering,  delaying,  and  defraud- 
ing creditors,  even  though  the  legal  title  of 
record  Is  in  another,  the  attachment  creditor 
acquires  thereby  a  lien  upon  the  Interest  of 
the  debtor  in  the  land  attached,  which  he  may 
enforce  by  appropriate  proceedings  after  re- 
covery of  judgment. 

2.  Where,  after  attachment  proceed- 
ing;* on  land  fraudulently  alienated, 
the  real  estate  is  reconveyed  and  restored  to 
the  fraudulent  grantor,  the  Hen  of  the  at- 
tachment becomes  thereby  effective  and  en- 
forceable, the  same  as  though  the  conveyance 
In  the  first  Instance  had  not  been  made. 

8.  Held,  under  the  facta  aa  disclosed 
by  the  record,  attachment  creditor  not 
guilty  of  laches  In  enforcing  the  Hen  ac- 
quired by  virtue  of  his  attachment. 

4.  Where,  pending;  migration,  after  the 
levy  of  an  attachment  on  real  estate, 
a  Hen  has  been  acquired  by  another  on  the 
same  property,  the  person  In  whose  favor  the 
Hen  is  created  is  charged  with  notice,  and 
takes  subject  to  the  rights  of  the  plaintiff 
In  the  action  wherein  the  attachment  was 
levied  and  final  Judgment  rendered. 

5.  Where  a  copy  of  an  order  of  attach- 
ment la  left  with  the  actual  occupant 
of  lands  attached,  having  possession  of  the 
premises  and  apparent  authority  over  and 
control  of  the  same,  the  act  will  be  a  com- 
pliance with  the  provisions  of  the  statute, 
requiring  that,  "where  the  property  attached 
is  real  property,  the  officer  shall  leave  with 
the  occupant  thereof,  or,  if  there  be  no  oc- 
cupant, in  a  conspicuous  place  thereon,  a 
copy  of  the  order,"  although  such  occupant 
be  not  the  owner  or  lessee  of  such  premises. 

6.  Where  real  estate  la  attached  by 
a  creditor  of  a  fraudulent  grantee  to 
whom  the  legal  title  has  been  conveyed  In 
fraud  of  the  rights  of  the  creditors  of  the 
fraudulent  grantor,  and  who  has  no  actual 
interest  therein,  and  who  restores  and  re  con- 
veys the  real  estate  to  the  fruadulent  grantor, 
who  voluntarily  encumbers  the  same  for  the 
benefit  of  his  creditors,  such  attachment  cred- 
itor thereby  acquires  no  valid  Hen  on  the 
property  as  against  such  creditors  of  the 
grantor  under  their  Hens  thus  acquired. 

7.  An  attachment  lien  on  land,  the 
leg;al  title  to  which  la  in  the  attach- 
ment debtor,  la  subject  to  every  equity 
which  exists  against  the  debtor  at  the  time 
of  the  levy  of  the  attachment,  and  courts  of 
equity  will  limit  the  Hen  to  the  actual  Interest 
of  the  attachment  debtor  In  such  real  estate. 

(April  10,  1901.) 

•Headnotes  by  Holcomb,  J. 

Note. — For  levy  on  land  fraudulently  con- 
veyed,  see  Wagner  v.  Law  (Wash.)  15  L.  B.  A. 
784,  especially  authorities  cited  in  briefs. 

For  levy  on  property  after  void  assignment 
for  creditors,  see  McCord-Brady  Co.  v.  Mills 
(Wyo.)  46  L.  R.  A.  737. 
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APPEALS  by  plaintiff  and  defendant 
City  of  Grand  Island  from  a  decree  of 
the  District  Court  for  Hall  County  in  favor 
of  defendant  Taylor  in  a  proceeding  to  fore- 
close a  mortgage  lien  on  property  belonging 
to  defendant  Hagge  upon  which  Taylor 
claimed  a  lien  by  attachment.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  O.  A*  Abbott,  for  the  appellant  re- 
ceiver : 

Where  the  property  attached  is  real  prop- 
erty, the  officer  shall  leave  with  the  occu- 
pant thereof,  or,  if  there  be  no  occupant,  in 
a  conspicuous  place  thereon,  a  copy  of  the 
order. 

Neb.  Code,  8  203;  Shoemaker  v.  Harvey, 
43  Neb.  75,  61  N.  W.  109. 

To  sustain  this  levy  the  court  must  read 
Into  this  statute  the  words  "or  any  member 
of  his  family." 

The  legal  title  being  in  Mr.  Vieths  at  the 
time  of  the  attempted  levy,  it  created  no 
lien  on  the  land. 

Neb.  Code,  8  476,  title,  Execution. 

Only  the  legal  title  of  the  judgment  debt- 
or can  be  levied  on,  not  an  interest  of  any 
other  kind. 

Dvorak  v.  More,  25  Neb.  735,  41  N.  W. 
777;  Connell  v.  OaUigher,  36  Neb.  749,  55 
N.  W.  229:  Nessler  v.  Neher,  18  Neb.  649, 
26  N.  W.  471. 

The  same  rule  that  governs  in  regard  to 
executions  must  govern  levies  under  writs  of 
attachment.  The  legal  title,  and  that  alone, 
can  be  levied  on  in  either  case. 

Shoemaker  v.  Harvey,  43  Neb.  75,  61  N. 
W.  109 ;  First  Vat.  Bank  v.  Tighe,  49  Neb. 
299,  68  N.  W.  490.  See  also  Baird  v.  Kirt- 
land,  8  Ohio,  21;  Loring  v.  Melendy,  11 
Ohio,  355;  Morris  v.  Way,  16  Ohio,  469; 
Miller  v.  Sherry,  2  Wall.  237,  17  L.  ed. 
827;  Modisett  v.  Johnson,  2  Blackf.  431; 
Terrell  v.  Prestel,  68  Ind.  86.  Contra,  see 
Jackson  em  dem.  Cook  v.  Shepard,  7  Cow. 
88.  17  Am.  Dec.  502;  Jackson  em  dem.  Cary 
v.  Parker,  9  Cow.  73;  Oorrell  v.  Kelsey,  40 
Ohio  St.  117;  Lowry  v.  Wright,  15  HI.  95; 
Duorak  v.  More,  25  Neb.  735,  41  N.  W.  777. 

Lands  to  which  a  party  had  an  equitable 
claim  were  not  bound  by  a  levy  made  before 
the  legal  title  was  acquired,  although  it 
was  acquired  soon  after. 

Gorrell  v.  Kelsey,  40  Ohio  St.  117. 

Taylor  by  this  levy  alone  cannot  acquire 
a  lien  on  the  lands,  but  must  file  his  credit- 
ors' bill  before  he  secures  any  interest  in 
them. 

This  is  the  case  of  the  three  creditors. 

Boynton  v.  Raicson,  Clarke,  Ch.  584; 
Corning  v.  White,  2  Paige,  567,  22  Am.  Dec. 
659;  Miers  v.  Zanesville  d  M.  Turnp.  Co. 
13  Ohio,  197;  Loring  v.  Melendy,  11 
Ohio,  355;  Rappleye  v.  International  Bank, 
93  HI.  396;  Miller  v.  Sherry,  2  Wall.  237, 
17  L.  ed.  827 ;  Lyon  v.  Robbins,  46  111.  276. 

How  can  this  defendant  claim  a  lien  un- 
der these  attachment  proceedings  when  he 
could  not  have  acquired  a  lien  by  the  levy 
of  the  execution  T 

Lyons  v.  Robbins,  46  111.  276;   Weed  v. 
Pivrce,  9  Cow.  722;  Wait,  Fraud.  Conv.  8 
892. 
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The  property  was  not  Vieths'  property, 
and  should  not  in  equity  be  taken  to  pay 
his  debts,  to  the  exclusion  of  the  debts  owed 
by  Hagge. 

Roberts  v.  Robinson,  49  Neb.  717,  68  N. 
W.  1035;  Berkley  v.  Lamb,  8  Neb.  399; 
Dnrsey  v.  Hall,  7  Neb.  460;  Qalway  v.  Mal- 
chow,  7  Neb.  285. 

On  motion  for  rehearing. 

An  execution  cannot  be  levied  on  real  es- 
tate conveyed  by  the  judgment  debtor  to 
defraud  his  creditors. 

Ihcorak  v.  More,  25  Neb.  735,  41  N.  W. 
777. 

An  attachment  cannot  be  levied  on  prop- 
erty conveyed  to  a  third  party  to  defraud 
creditors. 

Shoemaker  v.  Harvey,  43  Neb.  75,  61  N. 
W.  109;  First  Nat.  Bank  v.  Tighe,  49  Neb. 
299,  68  N.  W.  490;  Foster  v.  Durant,  2 
Gray,  538;  Baird  v.  Kirtland,  8  Ohio,  21; 
Lowry  v.  Wright,  16  111.  95;  Loring  v.  Me- 
lendy,  11  Ohio,  355. 

An  instrument  that  transfers  all  the  title 
of  the  prantor,  whether  legal  or  equitable, 
to  a  third  party,  and  thereby  forever  shuts 
the  doors  of  the  courts  in  his  face  when  he 
seeks  at  law  or  in  equity  to  get  it  back,  can- 
not be  void. 

Nessler  v.  Neher,  18  Neb.  649,  26  N.  W. 
471 ;  Dvorak  v.  Ifore,  25  Neb.  785,  41  N.  W. 
777. 

If  levies  can  be  made  on  one  man's  land 
(or  on  land  standing  in  his  name  on  the 
records)  for  another  man's  debts,  he  may, 
by  means  of  this  writ,  judicially  hold  up 
any  number  of  people  by  clouding  their 
titles.  They  cannot  be  allowed  to  appear 
in  the  suit  and  discharge  the  property. 

Kimbro  v.  Clark,  17  Neb.  403,  22  N.  W. 
788. 

Messrs.  F.  W.  Asntom  and  E.  E. 
Thompson,  for  the  appellant  city. 

Mr.  W.  A.  Prinee  for  appellee  Taylor. 

Mr.  J.  H.  Woolley  for  defendant  Hagge. 

Mr.  R.  C.  Glanvllle  for  First  National 
Bank. 

Mr.  C.  G.  Ryan  for  C.  I.  Banking  Com- 
pany. 

Holeomb,  J.,  delivered  the  opinion  of  the 
court: 

One  William  Hagge  was  the  owner  of 
certain  real  estate  situated  in  Hall  county, 
upon  which  different  alleged  liens  and  their 
priorities  are  involved  in  this  controversy. 
At  or  about  the  time  of  the  transactions 
hereinafter  narrated,  Hagge  became  finan- 
cially distressed,  because  of  his  connection 
with,  and  liability  as  a  stockholder  in,  the 
Citizens'  National  Bank  of  Grand  Island, 
which  closed  its  doors  and  suspended  busi- 
ness about  December  4,  1893.  On  Decem- 
ber 6  there  was  placed  on  record  in  the  of- 
fice of  the  county  clerk  a  warranty  deed, 
conveying  the  real  estate  in  controversy 
from  Hagge  and  wife  to  one  D.  H.  Veiths, 
a  relative  of  Hagge,  for  an  expressed  con- 
sideration of  $10,500.  The  deed  bore  date 
August  P  preceding,  and  was  acknowledged 
on  the  24th  of  the  same  month.  A  mort- 
gage from  Veiths  and  wife  on  the  premises 
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was  executed  at  the  same  time  for  an  ex- 
pressed consideration  of  $9,500,  and  re- 
corded December  26,  1893.  Soon  after  the 
recording  of  the  instrument  conveying  the 
land  from  Hagge  to  Vieths,  attachment  suits 
were  instituted  by  the  appellee  Taylor  and 
appellant  city  of  Grand  Island,  and  the  real 
estate  was  attached  at  the  instance  of  Tay- 
lor as  the  property  of  Hagge;  it  being  al- 
leged that  he  had  and  was  about  to  convey 
his  property  for  the  purpose  of  defrauding 
his  creditors,  and  hindering  and  delaying 
them  in  the  collection  of  their  debts.  In 
the  suit  brought  by  the  city,  the  property 
was  attached  as  the  property  of  Veiths  on  a 
contract  liability  claimed  to  be  due  the  city 
on  a  bond,  on  which  he  was  an  obligor,  in 
favor  of  the  city,  given  by  one  West,  as  city 
treasurer.  Each  of  these  two  suits  was 
prosecuted  to  final  judgment,  and  the  prop- 
erty attached  was  ordered  sold  in  satisfac- 
tion of  the  judgments  so  rendered.  On 
January  26,  1894,  Veiths  and  wife  trans- 
ferred the  real  estate  to  Hagge,  excepting 
in  the  covenants  of  warranty  any  lien  or 
liens  thereon  by  virtue  of*  attachment  pro- 
ceedings in  favor  of  the  city  of  Grand 
Island,  and  all  taxes.  Afterwards,  through 
a  third  party  or  trustee,  the  land  was  con- 
veyed to  Mrs.  Hagge,  the  wife  of  William 
Hagge.  Mortgages  were  then  executed  by 
Mrs.  Hagge  and  her  husband,  one  in  favor 
of  James  H.  Woolley,  to  secure  certain 
notes  evidencing  an  indebtedness  against 
Hagge,  and  one  to  the  appellant,  as  receiver 
of  the  Citizens'  National  Bank,  to  secure 
$6,000  of  a  judgment  rendered  against 
Hagge  on  his  stockholders'  liability  in  said 
bank.  The  receiver  then  brought  an  action 
In  equity  to  foreclose  his  lien  by  virtue  of 
the  mortgage  securing  the  judgment,  mak- 
ing all  others  claiming  an  interest  in  or  lien 
on  the  land  parties  to  the  action,  and  claim- 
ing a  prior  lien  on  the  premises,  except  as 
to  the  mortgage  executed  in  favor  of  Wool- 
ley,  which,  it  was  admitted,  was  superior  to 
the  lien  in  favor  of  the  receiver.  Issues 
were  joined,  in  the  formation  of  which  Tay- 
lor and  the  city  of  Grand  Island  set  up  their 
attachment  suits  and  the  judgments  ren- 
dered therein,  claiming  a  lien  on  the  land 
by  virtue  thereof  superior  to  those  created 
by  reason  of  the  mortgages  subsequently 
executed.  On  the  trial  the  court  found  in 
favor  of  Taylor,  awarding  him  a  first  lien; 
in  favor  of  the  assignees  of  the  indebtedness 
secured  by  the  Woolley  mortgage,  giving 
them  a  second  lien.  .The  receiver  was  de- 
creed to  have  a  third  lien.  The  court  dis- 
missed the  action  as  to  the  city  of  Grand 
Island  and  one  other  cross  petitioner,  whose 
case  is  not  here  for  review.  The  receiver 
and  the  city  of  Grand  Island  appeal  from 
the  decree. 

In  determining  the  respective  rights  of 
the  appellants,  we  are  required  to  consider 
different  and  distinct  propositions  of  law, 
and  it  is  therefore  proper  to  treat  the  appeal 
under  two  heads.  The  decree  of  the  trial 
court,  giving  to  the  appellee  Taylor,  on  his 
cross  petition,  a  first  lien  on  the  property 
by  virtue  of  the  attachment  proceedings  in- 
ML.R.A. 


stituted  by  him  December  8,  1893,  and  the 
judgment  rendered  thereon,  is  objected  to  on 
the  ground,  as  argued,  that  the  legal  title  to 
the  property,  at  the  time  the  attachment 
was  levied,  being  in  the  said  Vieths,  and 
Hagge  having  only  an  equitable  interest 
therein,  attachment  would  not  lie,  and  the 
plaintiff  in  the  attachment  suit  acquired 
no  lien  on  the  property  by  reason  of  the 
levy  on  the  land  while  standing  in  the  name 
of  Veiths,  the  grantee  of  Hagge.  In  Shoe- 
malcer  v.  Harvey,  43  Neb.  76,  61  N.  W.  109, 
it  is  held  in  the  second  paragraph  of  the 
syllabus:  "If  there  is  no  possession  of  real 
property  by  an  attachment  defendant  hav- 
ing an  equitable  interest  therein,  no  valid 
levy  and  sale  can  be  made  upon  such  equit- 
able interest;  neither  can  it,  under  such  cir- 
cumstances, be  subjected  otherwise  than  by 
invoking  the  aid  of  the  court  of  chancery." 
The  opinion  in  the  case  sustains  the  prop- 
osition thus  announced  in  the  syllabus,  and 
we  have  no  disposition  to  modify  or  recede 
from  same,  and,  if  it  be  proper  to  apply  the 
same  principle  to  the  facts  in  the  case  at 
bar,  then  the  decree  pronounced  by  the  trial 
court  cannot  stand. 

But  is  the  principle  applicable  T  In  the 
Harvey  Case  and  all  similar  cases,  the  un- 
derlying principle  is  that  where  the  inter- 
est of  the  attachment  debtor  in  real  estate 
is  purely  equitable,  uncoupled  with  posses- 
sion, then  an  attachment  or  execution  can- 
not be  validly  levied,  but  resort  must  be 
had  to  a  court  of  equity  to  bring  together 
the  legal  and  equitable  estate,  and  decree 
the  property  to  belong  to  the  actual  owner. 
To  illustrate:  In  the  Harvey  Case,  the 
legal  title  to  the  property  had  never  been 
invested  in  the  Harveys.  Their  interest 
and  estate,  if  any,  in  the  property  sought 
to  be  attached,  was  equitable  only,  and  could 
not  be  reached  by  the  attachment  as  "lands 
and  tenements"  of  the  attachment  debtor. 
In  the  case  at  bar,  Hagge  was  the  legal  and 
equitable  owner  of  the  property,  save  only 
as  his  title  may  have  been  devested  by  the 
conveyance  made  by  him  to  the  said  Veiths. 
By  the  conveyance  he  attempted  to  convey 
all  his  interest  in  the  land,  both  legal  and 
equitable.  He  evidently  sought  to  put  it 
out  of  the  reach  of  his  creditors,  either  by 
process  out  of  a  court  of  law  or  in  an  action 
in  equity.  Taylor  levied  his  attachment  on 
the  land  on  the  ground  that  Hagge  had 
fraudulently  disposed  of  his  property  with 
the  intent  to  cheat,  hinder,  delay,  and  de- 
fraud his  creditors.  By  $  17  of  the  statute 
of  frauds,  such  a  conveyance  is  fraudulent 
and  void  as  to  the  creditors  of  the  grantors. 
As  to  such  creditors,  the  conveyance  may  be 
treated  as  absolutely  void  and  a  nullity,  as 
though  it  had  never  been  made,  and  the 
property  remained,  as  it  actually  was,  the 
property  of  the  debtor.  The  conveyance  is, 
at  most,  only  a  cloud  on  the  title  of  the 
debtor,  and,  if  required,  may  be  removed  in 
any  proper  proceeding  brought  for  that  pur- 
pose. The  attachment  laws  would  be  inef- 
fectual, and  the  provision  for  the  attach- 
ment of  property  which  has  been  fraudulent- 
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ly  conveyed  would  be  meaningless,    if  the 
construction  contended  for  should  prevail. 

The  proposition  under  consideration 
seems,  however,  to  have  been  quite  firmly 
settled  by  the  prior  decisions  of  this  court. 
In  Keene.  v.  Ballmbach,  15  Neb.  200,  18  N. 
W.  75,  it  is  held:  "Where  an  attachment 
is  levied  upon  real  estate  belonging  to  the 
debtor,  whether  held  in  his  own  name  or 
not.,  the  attaching  creditor  acquires  a  lien 
upon  the  interest  of  the  debtor  in  the  land 
which  he  may  enforce  after  he  recovers 
judgment."  Says  Maxwell,  J.,  the  author 
of  the  opinion :  "  "But  where  sufficient  cause 
is  shown  for  an  attachment,  and  one  is  is- 
sued and  levied  upon  real  estate  belonging 
to  the  debtor,  whether  held  in  his  own  name 
or  not,  the  creditor  acquires  a  lien  upon  the 
interest  of  the  debtor  in  the  land,  which  he 
may  enforce  after  the  recovery  of  judgment. 
Where  in  such  case  it  is  necessary  to  set 
aside  a  conveyance  alleged  to  be  fraudulent 
as  to  creditors,  an  action  may  be  commenced 
for  that  purpose  against  the  alleged  fraudu- 
lent grantee  and  other  proper  parties,  and  it 
is  the  duty  of  the  court  to  render  such  de- 
cree in  the  premises  as  the  testimony  will 
justify."  In  Kimbro  v.  Clark,  17  Neb.  403, 
22  N.  W.  788,  on  the  same  subject,  it  is  ob- 
served fat  page  406,  17  Neb.,  and  page  789, 
22  N.  W. ) ,  by  Reese,  J.,  who  wrote  the  opin- 
ion: "If  the  title  to  the  property  is  held 
by  another  as  a  secret  trust  for  the  benefit 
of  the  debtor,  who  is  the  real  owner,  and  if 
such  ownership  is  merely  colorable,  such 
property  will  be  deemed  to  be  held  for  the 
benefit  of  creditors,  and  the  conveyance, 
while  good  as  between  the  parties,  will  be 
held  void  as  to  them  (Sturdivant  v.  Davis, 
31  N.  C.  [9  Ired.  L.]  365;  Bump,  Fraud. 
Oonv.  215;  Poxcerv.  Alston,  93  111.  587),  and 
is  subject  to  the  process  of  attachment." 
To  the  same  effect  is  Kennard  v.  Hollenbeck, 
17  Neb.  362,  22  N.  W.  771,  where  the  facts 
are  quite  similar.  It  is  stated  in  Gormley 
v.  Potter,  29  Ohio  St.  597,  599:  "The  land 
in  controversy  was  subject  to  levy  on  exe- 
cution, and  the  levy  upon  it  was  properly 
made.  The  conveyance  to  Flynn  by  the 
judgment  debtor,  and  by  Flynn  to  the  debt- 
or's wife,  having  been  made  with  intent  to 
defraud  creditors,  .  .  .  the  land  was 
still  the  property  of  the  judgment  debtor, 
and  subject  to  execution,  as  fully  as  if  the 
conveyance  had  not  been  made."  Says  the 
supreme  court  of  Illinois  in  the  cape  of  Mc~ 
Kinney  v.  Farmers'  Nat.  Bank,  104  111.  181, 
183:  "The  statute  says  such  fraudulent 
conveyances  shall  be  held  void  as  against 
creditors.  Creditors  have  the  right  to  treat 
such  conveyances  as  void.  The  moment  ap- 
pellees levied  their  attachments  especially 
upon  these  lands,  as  the  property  of  Patter- 
son, their  election  to  treat  the  former  con- 
veyances as  void  was  declared,  and  such  at- 
tachments became  a  lien  against  the  lands, 
with  the  same  effect  as  if  the  fraudulent 
conveyances  by  Patterson  had  never  been 
made."  The  following  authorities  also  sus- 
tain the  proposition  as  announced  by  the 
prior  decisions  of  this  court,  heretofore  re- 
ferred to:  First  Nat.  Bank  v.  Hollerin,  31 
54  L.  R   A. 


Neb.  558,  43  N.  W.  392;  McVeigh  v.  Rite- 
nour,  40  Ohio  St.  107;  Westerman  v.  We«- 
terman,  25  Ohio  St.  500;  Sockman  v.  Sock- 
man,  18  Ohio,  362;  Scott  v.  Hart  man,  26  N. 
J.  Eq.  80;  Terhune  v.  Backensack  Sav. 
Bank,  45  N.  J.  Eq.  344,  19  Atl.  377;  Pratt 
v.  Wheeler,  6  Gray,  520;  Arper  v.  Baze,  9 
Minn.  108,  Gil.  98. 

These  cases  are  all  distinguished  from  the 
Harvey  Case,  and  those  similar,  in  that  in 
the  one  class  the  attachment  or  execution 
debtor,  being  the  owner  of  the  legal  and 
equitable  estate,  has  sought  to  alienate  his 
interest  in  the  property  in  fraud  of  the 
rights  of  creditors,  who  may  treat  the  trans- 
action as  a  nullity,  and  enforce  their  rights 
in,  and  claims  to,  the  property,  notwith- 
standing the  fraudulent  transfer;  while  in 
the  other  class  of  cases  the  attachment  debt- 
or has  only  an  equitable  interest  in  the 
property,  which  can  be  reached  only  by  re- 
sort to  a  court  of  equity,  which  can  take  hold 
of  the  legal  and  equitable  title  at  the  point 
of  divergence,  and  direct  them  into  the  one 
channel  of  actual  ownership.  We  reach  the 
conclusion,  therefore,  that  Taylor  acquired 
a  valid  lien  on  the  real  estate  by  virtue  of 
the  levy  of  his  attachment  thereon  as  the 
property  of  Hagge,  which  might  be  enforced 
in  that  action  or  in  subsequent  proceedings, 
and  that,  if  required,  a  resort  might  be  had 
to  a  court  of  equity  to  remove  the  cloud  on 
the  title  caused  by  the  fraudulent  convey- 
ance to  Veiths.  In  the  case  at  bar  proceed- 
ings for  this  purpose  were  rendered  unnec- 
essary by  reason  of  the  reconveyance  of 
Veiths  to  Hagge,  which  again  restored  to 
and  vested  in  him  full  and  complete  title 
of  record  to  the  property  to  the  same  extent 
as  though  the  conveyance  in  the  first  in- 
stance had  not  been  made. 

It  is  suggested  that  the  attachment  cred- 
itor has  slept  on  his  rights,  and  ought  not  in 
equity  to  be  given  a  lien  in  priority  to  that 
of  appellant  under  the  mortgage  security. 
The  record  discloses  that  the  attachment 
was  levied  on  December  8,  1893;  that  final 
judgment  was  not  rendered  until  December 
2,  1895 ;  that  after  the  levy,  and  during  the 
pendency  of  the  action,  the  appellant  ob- 
tained his  judgment  and  mortgage  security 
therefor.  On  April  4,  1896,  he  began  an 
action  in  equity,  and  made  Taylor  a  party 
defendant,  who  came  in  and  pleaded  his 
attachment  suit  as  giving  him  a  lien  on,  and 
interest  in,  the  land,  which  he  asked  to  have 
adjudicated.  We  do  not  think  there  was 
any  such  laches  as  would  forfeit  his  prior 
lien,  and  that  the  equity  action  begun  by 
plaintiff  afforded  him  an  opportune  time  to 
adjust  by  decree  the  priorities  of  liens  on 
the  premises  involved  in  the  proceedings. 
The  appellant,  having  acquired  its  lien  pen- 
dente lite,  was  charged  with  notice,  and  took 
subject  to  the  rights  of  the  plaintiff  in  the 
action  wherein  the  attachment  was  levied 
and  final  judgment  rendered.  Wright  v. 
Smith,  11  Neb.  341,  7  N.  W.  537. 

An  objection  is  urged  as  to  the  validity 
of  the  levy  of  the  writ  of  attachment,  be- 
cause, as  claimed,  a  copy  of  the  order  waa 
not  left  with  the  occupant  of  the  land  at- 
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tached.  The  return  of  the  officer  shows  a 
copy  of  the  order  to  have  been  left  with 
the  occupant  of  the  premises  on  which  the 
writ  was  levied.  The  evidence  shows  that 
the  person  occupying  the  premises  as  tenant 
was  absent  from  the  county,  and  that  the 
person  to  whom  a  copy  of  the  order  was 
delivered  was  occupying  the  premises  with 
the  tenant,  and  had  the  apparent  control 
and  possession,  and  had  the  actual  posses- 
sion, of  the  premises  at  the  time  of  the  levy. 
This  is  sufficient.  The  law  does  not  require 
the  officer  to  determine  who  may  be  the 
lessee  and  legal  tenant  of  the  owner.  The 
person  who  is  in  possession  and  occupying 
the  premises  with  the  apparent  authority 
and  control  thereof  may  be  served  with  the 
order,  and  compliance  is  thereby  had  with 
the  provisions  of  the  statute,  viz. :  "Where 
the  property  attached  is  real,  the  officer 
shall  leave  with  the  occupant  thereof,  or, 
if  there  be  no  occupant,  in  a  conspicuous 
place  thereon,  a  copy  of  the  order.*9  The 
person  upon  whom  the  order  was  served  at 
the  time  of  the  service  was  the  actual  oc- 
cupant of  the  lands  attached,  and  the  de- 
mands and  object  of  the  statute  were  met 
and  complied  with  by  service  upon  him. 
The  objection  to  tne  manner  of  service  of 
the  writ  is  not,  we  think,  well  taken. 

With  respect  to  the  city  of  Grand  Island, 
and  its  interest  in  the  lands  involved  in  con- 
troversy by  virtue  of  the  writ  of  attachment 
by  it  levied  on  the  land  as  the  property 
of  the  grantee,  Veiths,  it  is  argued,  as  it  is 
by  the  appellant,  the  receiver,  that  the  Tay- 
lor attachment  could  be  levied  only  on  an 
equitable  interest  in  the  property  belonging 
to  the  grantor,  Hagge,  and  therefore  it  was 
invalid,  and  no  rights  accrued  to  Taylor  by 
reason  of  the  proceedings  taken  by  him  in 
that  suit.  What  has  been  said  with  rela- 
tion to  the  contention  of  counsel  for  receiv- 
er in  this  regard  applies  with  equal  force 
and  pertinency  to  the  claims  of  counsel  for 
the  city.  We  are  therefore  under  the  neces- 
sity of  inquiring  only  as  to  the  relative 
rights  of  the  city  as  an  attaching  creditor 
of  the  grantee,  Veiths,  and  the  mortgagees 
claiming  as  creditors  of  Hagge.  It  is  ar- 
gued, in  a  very  elaborate  brief  by  counsel 
for  the  city,  that  the  mortgagees  of  Hagge 
and  wife,  after  the  reconveyance  by  Veiths 
to  Hagge,  take  their  rights  to  an  interest 
in  the  property  through  the  fraudulent  con- 
veyance from  Hagge  and  wife  to  Veiths,  and, 
in  turn,  from  Veiths  and  wife  to  Hagge,  and 
that,  as  a  proposition  of  law,  those  claim- 
ing under  the  grantor,  by  way  of  deed, 
mortgage,  or  other  security  or  conveyance, 
either  directly  or  remotely,  are  conclusively 
bound  by  the  transfers  and  the  recitals  con- 
tained in  the  fraudulent  conveyances,  and 
are  estopped  from  questioning,  except  on 
the  ground  of  fraud,  the  validity  or  legal 
effect  of  the  different  instruments  of  con- 
veyance through  which  title,  interest,  or  lien 
is  claimed.  The  propositions  announced  are 
supported  by  well-considered  cases,  which 
are  entitled  to  great  weight  as  authority. 
If  the  premises  upon  which  the  argument  is 
based  are  sound  and  well  founded,  we  are 


of  the  opinion  that  the  conclusion  arrived  at, 
as  stated  in  the  proposition,  would  be  inev- 
itable and  logically  follow.  But  do  the 
mortgagees  of  Hagge  claim  through  fraudu- 
lent conveyances,  from  the  consequences  of 
which  they  cannot  escape,  and  by  the  recit- 
als of  which  they  are  bound?  That  Hagge's 
property  is  morally  and  equitably  pledged 
to  pay  his  debts  rather  than  the  debts  of 
some  third  party  is  a  proposition  that  will 
not  be  seriously  controverted.  In  fact,  it 
is  admitted  by  counsel  for  the  city;  but  it 
is  contended  that  the  proper  steps  have  not 
been  taken  to  avoid  the  effect  of  the  convey- 
ance to  Veiths,  and  subject  the  property  to 
the  payment  of  the  debts  of  Hagge,  the 
fraudulent  grantor.  On  the  trial  of  the 
case,  the  court  found  the  conveyance  was 
fraudulent  and  void  as  to  the  creditors  of 
Hagge.  This  is  made  manifest  by  the  de- 
cree in  favor  of  Taylor,  an  attaching  cred- 
itor. The  conclusion  reached  by  the  trial 
court  is  the  only  proper  one,  under  the  evi- 
dence. The  question  is  one  of  fact,  prop- 
erly triable  by  the  trial  court.  Shervtin  v. 
Gaghagen,  39  Neb.  238,  57  N.  W.  1005; 
Hauck  v.  Heinzeman,  37  Neb.  463,  55  N.  W. 
1002;  Goldsmith  v.  Erichson,  48  Neb.  48, 
00  N.  W.  1029 ;  Crites  v.  Hart,  49  Neb.  53, 
C8  N.  W.  362. 

It  is  shown  by  the  evidence  quite  conclu- 
sively that  Hagge  transferred  the  property 
to  Veiths  wholly  without  consideration,  and 
for  the  purpose  of  placing  it  beyond  the 
reach  of  creditors,  and  that  Veiths  had  no 
interest  in  the  land  whatever,  save  the  naked 
legal  title  by  reason  of  the  transfer,  color- 
able only,  made  by  Hagge,  as  he  says,  to 
hold  for  him,  and  to  be  reconveyed  when- 
ever he  requested  it,  and  to  avoid  it  being 
taken  in  satisfaction  of  his  liability  on  a 
bond  to  which  his  signature  was  obtained, 
as  he  claims,  by  misrepresentation.  Veiths 
had  no  real  ownership  in  the  property, 
made  no  attempt  to  exercise  any  authority 
as  owner,  and  took  no  steps  to  reduce  the 
land  to  actual  or  constructive  possession 
under  the  conveyance.  The  conveyance  be- 
ing in  fraud  of  the  rights  of  the  creditors 
of  Hagge,  it  was  evidently  so  recognized  by 
the  parties  thereto,  and  on  January  26  fol- 
lowing the  whole  transaction  was  repudi- 
ated, and  the  property  restored  to  its  right- 
ful owner.  The  deed  of  reconveyance  was 
grounded  on  no  new  or  valid  consideration. 
It  involved  no  new  agreement  or  contract 
based  on  any  good  consideration.  It  was 
an  undoing  of  that  which  had  been  wrong- 
fully done,  thus  placing  the  parties  in  the 
situation  in  which  they  were  prior  to  the 
first  fraudulent  conveyance.  The  legal  ef- 
fect was  to  restore  the  property  to  the  legal 
owner,  and  render  unnecessary  any  action 
or  proceeding  to  annul  and  vacate  the  fraud- 
ulent conveyance.  No  action  in  the  nature 
of  a  creditors'  bill  would  lie,  and  the  fraudu- 
lent grantee  had  relieved  himself  of  being 
charged  as  trustee  of  the  property  for  the 
benefit  of  the  creditors  of  Hagge.  Such  an 
action  would  have  been  useless  and  barren 
of  results,  because  the  grantee  had  done  all 
that  a  court  of  equity  could,  by  order  or 
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decree,  require  him  to  do.  Swift  v.  EoU 
dridge,  10  Ohio,  230,  36  Am.  Dec.  85; 
Bump,  Fraud.  Cony.  4th  ed.  fi  500;  Dolan 
v.  Van  Demark,  35  Kan.  304,  10  Pac.  848. 

Can  an  attachment  against  Veiths,  while 
be  held  the  naked  legal  title  under  such  cir- 
cumstances, be  held  superior  to  that  of  the 
creditors  of  Hagge,  the  actual  owner,  wheth- 
er a  lien  on  the  property  was  acquired 
through  the  voluntary  act  of  Hagge,  or  by 
decree  or  process  of  court  in  litigation 
brought  for  the  purpose  of  enforcing  the 
rights  of  creditors  and  establishing  a  lien 
thereon  T  What  the  rights  of  Hagge  are, 
or  those  claiming  under  him  as  subsequent 
creditors,  grantees,  or  otherwise  than  as 
creditors  at  the  time  of  the  fraudulent 
alienation,  it  is  unnecessary  here  to  discuss 
or  determine.  In  Dolan  v.  Van  Demark,  35 
Kan.  304,  10  Pac.  848,  it  is  said  by  Valen- 
tine, J.:  "While  generally  a  fraudulent 
vendee  cannot,  as  against  the  creditors  of 
the  fraudulent  vendor,  sell,  assign,  or  trans- 
fer the  property  to  a  third  person,  who  has 
notice  of  the  fraud,  nor  transfer  or  assign 
the  same  to  even  a  person  who  has  no  such 
notice,  where  such  transfer  or  assignment 
is  merely  to  pay  a  pre-existing  debt  of  the 
fraudulent  vendee,  yet  such  fraudulent  ven- 
dee may  make  a  valid  sale  of  the  property 
to  a  bona  fide  purchaser  without  notice  of 
the  fraud,  or  may,  with  the  consent  of  the 
fraudulent  vendor,  and  probably  without 
his  consent,  make  a  valid  transfer  or  assign- 
ment of  such  property  to  a  creditor  of  the 
fraudulent  vendor,  eitner  in  payment  or  par- 
tial payment  of  a  bona  flde  debt  of  the 
fraudulent  vendor,  or  as  security  for  such 
debt,  and  whether  such  creditor  has  notice 
or  not  of  the  prior  fraudulent  sale.  Butler 
v.  White,  25  Minn.  432;  Boyd  v.  Brown, 
17  Pick.  453;  Murphy  v.  Moore,  23  Hun, 
95:  Stark  v.  Ward,  3  Pa.  St.  328;  Webb  v. 
Brown,  3  Ohio  St.  246 ;  Bump,  Fraud.  Conv; 
3d  ed.  490,  500.  The  fraudulent  vendee  may 
lawfully  dispose  of  the  property  in  any  man- 
ner in  which  the  fraudulent  vendor  himself 
might  have  disposed  of  tne  property  if  the 
fraudulent  sale  had  not  occurred."  It  fol- 
lows, then,  that,  if  the  property  may  law- 
fully be  disposed  of  by  the  fraudulent  gran- 
tee in  satisfaction  of  the  claims  of  the  cred- 
itors of  the  fraudulent  grantor,  it  may  be 
reconveyed  to  the  fraudulent  grantor,  and 
by  him  disposed  of  in  any  lawful  manner 
for  the  same  purpose. 

The  attachment  lien  of  the  city  as  a  cred- 
itor of  Veiihs,  the  holder  of  the  naked  legal 
title,  like  the  lien  of  a  judgment  against 
him.  can  only  attach  to  his  actual  interest 
as  the  holder  of  the  legal  title  as  against 
the  creditors  of  Hagge,  and  this  interest,  as 
we  have  seen,  is  nothing,  the  transfer  being 
colorable  only.  In  Roberts  v.  Robinson,  49 
Neb.  721,  68  N.  W.  1035,  says  this  court, 
in  speaking  of  the  lien  of  a  judgment,  and 
where  the  principle  involved  is  applicable 
to  the  case  at  bar:  "By  §  477  of  the  Code 
of  Civil  Procedure,  a  judgment  is  made  a 
lien  upon  the  land  of  the  judgment  debtor; 
that  is,  the  land  owned  by  him.  True 
enough,  if  the  record  shows  the  legal  title 
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to  land  to  be  in  the  debtor,  the  judgment 
is  an  apparent  lien  upon  that  land ;  but  the 
fact  that  the  record  snows  the  legal  title  to 
land  to  be  in  a  debtor  is  not  conclusive  evi- 
dence that  the  debtor  actually  owns  the  real 
estate.  The  rule  is  that,  where  the  legal 
title  to  real  estate  is  in  the  name  of  the 
judgment  debtor,  nevertheless  the  lien  of 
the  judgment  against  him  attaches  only  to 
the  actual  interest  which  he  has  in  the  real 
estate.  Uhl  v.  May,  5  Neb.  157;  Uetm  v. 
State  Bank,  7  Neb.  165 ;  Galway  v.  Malchow, 
7  Neb.  285;  Dorsey  v.  Hall,  7  Neb.  460; 
Mansfield  v.  Gregory,  8  Neb.  432,  1  N.  W. 
382;  Berkley  v.  Lamb,  8  Neb.  392,  1  N.  W. 
320;  Harral  v.  Gray,  10  Neb.  186,  4  N.  W. 
1040;  Dewey  v.  Walton,  31  Neb.  819,  48  N. 
W.  960;  Mundt  v.  Hagedom,  49  Neb.  409, 
68  N.  W.  610."  In  Galway  y.  Malchow,  7 
Neb.  285,  says  Lake,  J. :  "It  is  well  settled 
that  a  judgment  lien  on  the  land  of  the 
debtor  is  subject  to  every  equity  which  ex- 
isted against  the  debtor  at  the  rendition  of 
the  judgment,  and  courts  of  equity  will  al- 
ways limit  the  lien  to  the  actual  interest  of 
the  judgment  debtor," — citing  Freeman, 
Judgm.  $  357;  Swarts  v.  Stees,  2  Kan.  236. 
See  also  Smith  v.  McCann,  24  How.  398,  16 
L.  ed.  714.  We  are  of  the  opinion,  there- 
fore, that  the  city  in  this  action  cannot  in- 
voke the  principle  sought  to  be  applied  as 
against  the  creditors  of  Hagge  claiming  un- 
der the  liens  sought  to  be  established  by 
them  on  the  property  in  controversy,  and 
that  the  attachment  on  the  real  estate  as 
the  property  of  Veiths  was  unavailing  to 
create  a  lien  as  against  such  creditors,  be- 
cause the  fraudulent  grantee  had  no  actual 
or  substantial  interest  in  the  property,  to 
which,  at  the  time,  he  held  the  legal  title 
of  record.  The  equities  are  clearly  in  favor 
of  the  creditors  of  the  fraudulent  grantor. 

The  decree  of  the  District  Court  should 
in  all  respects  be  affirmed. 

Rehearing  denied. 


Charles  M.  CHAMBERLAIN,  Plff.  in  Err., 

v. 
Florence  M.  BUTLER,  Admx.,  etc.,  of  Rob- 
ert L.  Butler,  Deceased. 


( 


Neb. 
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•One  may  lawfully  Insure  his  own  life, 

and  afterwards  assign  the  policy  to  another 
having  no  insurable  interest,  if  done  In  good 
faith,  and  not  by  way  of  cover  for  a  wager 
policy. 

(May  22,  1901.) 

•Headnote  by  Nohval,  Ch.  J. 

Notk. — For  other  cases  In  this  series  as  to 
validity  of  assignment  of  an  Insurance  policy  to 
one  who  has  no  insurable  interest  In  the  life  In* 
sured.  see  also  Rlttler  v.  Smith  (Md.)  2  L.  R. 
A.  844  :  Roller  v.  Beam  (Va.)  6  L.  R.  A.  136 ; 
Johnson  v.  Alexander  (Ind.)  9  L.  R.  A.  660. 
and  note;  Hewlett  v.  Home  for  Incurables 
(Md.)  17  L.  R.  A.  447:  Mutual  Reserve  Fund 
Life  Asso.  v.  Hurst  (Md.)  20  L.  R.  A,  761; 
Steinbark  v.  Diepenbrock  (N.  Y.)  44  L.  R.  A. 
417:  and  Clement  v.  New  York  L.  Ins.  Co 
(Tenn.)  42  L.  R.  A.  247. 
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Chamberlain  t.  Butler. 


889 


ERROR  to  the  District  Court  for  Johnson 
County  to  review  a  judgment  in  favor 
of  plaintiff  in  an  action  brought  to  recover 
the  amount  which  had  been  collected  upon 
a  policy  of  life  insurance  which  plaintiff's 
intestate  had   assigned  to  defendant.    Re- 

VCTSed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Isfcam  Iteavis,  J.  w.  Deweese, 
and  DavidsoB.  Js  GiiTen,  for  plaintiff  in  er- 
ror: 

Butler  had  a  perfect  right  to  procure  the 
issuance  of  the  policy  upon  his  own  life. 
The  policy  thus  obtained,  like  any  other 
chose  in  action,  was  subject  to  sale  and  as- 
signment, or  to  being  pledged  as  security. 
The  sale  and  transfer  were  complete  and  ab- 
solute, with  the  entire  consent  of,  not  only 
the  insured,  but  also  the  insurer.  Such  a 
sale  is  not  against  public  policy. 

Strike  v.  Wisconsin  Odd  Fellows  Mut.  L. 
Ins.  Co.  95  Wis.  583,  70  N.  W.  819;  Bur- 
singer  v.  Bank  of  Watertown,  67  Wis.  75,  58 
Am.  Rep.  848,  30  N.  W.  290;  Hurd  v.  Doty, 
86  Wis.  1,  21  L.  R.  A.  746,  56  N.  W.  371. 

The  company  having  consented  to  the  as- 
signment and  paid  the  policy  without  objec- 
tion, no  third  person  can  raise  that  question. 

Shryock  v.  Shryock,  50  Neb.  889,  70  N.  W. 
517;  Meyers  v.  Schumann,  54  N.  J.  Eq.  414, 
34  Atl.  1066. 

The  assignment  was  valid  and  binding. 

Mutual  L.  Ins.  Co.  v.  Allen,  138  Mass.  26, 
52  Am.  Rep.  245;  Eckel  v.  Rentier,  41  Ohio 
St.  232;  Bonder  v.  Home  Friendly  Soc.  72 
Md.  511,  20  Atl.  138;  Rittler  v.  Smith,  70 
Md.  261,  2  L.  R.  A.  844,  16  Atl.  890;  Martin 
v.  Stubbing*,  126  111.  387,  18  N.  E.  657 ;  Olm- 
sted v.  Keyes,  85  N.  Y.  598;  Meyers  v.  Schu- 
mann, 54  N.  J.  Eq.  414,  34  Atl.  1066 ;  Fitz- 
patriek  v.  Hartford  Life  &  Annuity  Ins.  Co. 
56  Conn.  116,  13  Atl.  673,  17  Atl.  411 ;  Clark 
v.  Allen,  11  R.  I.  439,  23  Am.  Rep.  496;  Mo- 
Farland  v.  Creath,  35  Mo.  App.  112;  Bur- 
singer  v.  Bank  of  Watertoum,  67  Wis.  76,  58 
Am.  Rep.  848,  30  N.  W.  290;  Langdon  v. 
Union  Mut.  L.  Ins.  Co.  14  Fed.  272;  Cun- 
ningham v.  Smith,  70  Pa.  450;  Campbell  v. 
New  England  Mut.  L.  Ins.  Co.  98  Mass.  381 ; 
St.  John  v.  American  Mut.  L.  Ins.  Co.  13  N. 
Y.  31,  64  Am.  Dec.  529 ;  Valton  v.  National 
Fund  Life  Assur.  Co.  20  N.  Y.  82;  Murphy 
v.  Red,  64  Miss.  614,  60  Am.  Rep.  68,  1  So. 
761 ;  Trenton  Mut.  L.  &  F.  Ins.  Co.  v.  John- 
son, 24  N.  J.  L.  576;  Martin  v.  Franklin  F. 
Ins.  Co.  38  N.  J.  L.  140,  20  Am.  Rep.  372; 
Fairchild  v.  Worth-Eastern  Mut.  Life  Asso. 
51  Vt.  613. 

The  policy  in  controversy  is  in  no  sense  a 
wager  policy. 

Messrs.  Edward  C.  Hall  and  M.  £• 
Cowen,  also  for  plaintiff  in  error: 

The  plaintiff  was  bound  to  pay  or  tender 
defendant  the  amount  paid  out  by  him  as  as- 
signee of  the  policy. 

Alexander  v.  Rundle,  75  111.  85;  Talty  v. 
Freedman's  Sav.  d  T.  Co.  93  U.  S.  321,  23 
L.  ed.  886;  Lewis  v.  Mott,  36  N.  Y.  401; 
Fraker  v.  Reeve,  36  Wis.  85. 

Mr.  A.  M.  Appelget,  for  defendant  in 
error: 

If  the  allegations  of  the  petition  are  true, 
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that  the  assignment  was  absolute,  in  con- 
sideration of  the  sum  of  $75,  the  transaction 
was  a  nullity,  the  assignee  having  no  insur- 
able interest  in  the  life  of  the  insured,  and 
for  that  reason  constitutes  a  gambling  trans- 
action void,  independent  of  statute  Taw,  on 
the  grounds  of  public  policy. 

Wamock  v.  Davis,  104  U.  S.  775,  26  L.  ed. 
924;  Gilbert  v.  Moose,  104  Pa.  74,  49  Am. 
Rep.  570;  Ulrich  v.  Reinoehl,  143  Pa.  238, 
13  L.  R.  A.  436,  22  Atl.  862;  Franklin  L. 
Ins.  Co.  v.  Hazzard,  41  lnd.  121,  13  Am.  Rep. 
313;  Stevens  v.  Warren,  101  Mass.  564. 

The  assignment  of  the  policy,  to  be  valid 
as  against  the  personal  representatives  of 
the  assured,  can  only  be  made  to  one  having 
some  of  the  attributes  recognized  as  consti- 
tuting an  insurable  interest. 

Missouri  Valley  L.  Ins.  Co.  v.  Sturges,  18 
Kan.  93,  26  Am.  Rep.  761 ;  Alabama  Gold  L. 
Ins.  Co.  v.  Mobile  Mut.  Ins.  Co.  81  Ala.  329, 

I  So.  561 ;  Roller  v.  Moore,  86  Va.  512,  sub 
nom.  Roller  v.  Beam,  6  L.  R.  A.  136,  10  S.  E. 
241 ;  Equitable  L.  Ins.  Co.  v.  Hazlewood,  75 
Tex.  338,  7  L.  R.  A.  217,  12  S.  W.  621;  New 
York  Mut.  L.  Ins.  Co.  v.  Armstrong,  117  U. 
S.  597,  29  L.  ed.  999,  6  Sup.  Ct.  Rep.  877; 
Wamock  v.  Davis,  104  U.  8.  7,75,  26  L.  ed. 
924;  Gilbert  v.  Moose,  104  Pa.  74,  49  Am. 
Rep.  570;  Franklin  L.  Ins.  Co.  v.  Howard, 
41  lnd.  116,  13  Am.  Rep.  313. 

If  the  assignee,  having  no  insurable  inter- 
est in  the  life  of  the  insured,  pays  the  pre- 
miums and  dues  on  the  policy,  the  transac- 
tion is  void. 

Franklin  L.  Ins.  Co.  v.  Sefton,  53  lnd. 
380;  Downey  v.  Hoffer,  110  Pa.  109,  20  Atl. 
655 ;  Wamock  v.  Davis,  104  U.  S.  775,  26  Iv 
ed.  924. 

The  sum  insured  cannot  be  grossly  dispro- 
portionate to  the  interest  the  holder  of  the 
policy  has  in  the  life  of  the  assured  without 
having  the  transaction  open  to  the  imputa- 
tion of  being  a  speculation  or  wager  upon 
the  hazard  of  a  life. 

Wainewright  v.  Bland,  1  Moody  &  R.  481 ; 
Miller  v.  Eagle  Life  &  Health  Ins.  Co.  2  E. 
D.  Smith,  268;  Grant  v.  Kline,  115  Pa.  618, 
9  Atl.  150;  Basye  v.  Adams,  81  Ky.  368; 
Pacific  Mut.  L.  Ins.  Co.  v.  Williams,  79  Tex. 
637,  15  S.  W.  478. 

The  administrator  is  entitled  to  recover 
the  value  of  the  policy  less  the  amounts  paid 
by  Chamberlain,  with  interest  thereon. 

Helmet ag  v.  Miller,  76  Ala.  183,  52  Am. 
Rep.  316;  Stevens  v.  Warren,  101  Mass.  564; 
Downey  v.  Hoffer,  110  Pa.  109,  20  Atl.  655. 

The  rights  of  the  administratrix  are  the 
same  whether  the  assignment  is  absolute  or 
conditional. 

Cooper  v.  Shaeffer  (Pa.)  9  Cent.  Rep.  601, 

II  Atl.  548;  Oilman  v.  Curtis,  66  Cal.  116,  4 
Pac.  1094;  Rison  v.  Wilkerson,  3  Sneed,  565; 
Hodge  v.  Ellis,  76  Ga.  272;  Lewy  v.  Gilliard, 
76  Tex.  400,  13  S.  W.  304;  Cammack  v. 
Lewis,  15  Wall.  643,  21  L.  ed.  244. 

Whenever  Chamberlain  put  the  policy  be- 
yond his  own  control,  even  if  his  possession 
of  it  was  rightful  no  matter  for  what  pur- 
pose or  what  the  consideration,  he  made  him- 
self liable  for  the  value  of  the  policy. 
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Wheeler  v.  Pereles,  43  Wis.  332,  40  Wis. 
424. 

Trover  is  the  proper  remedy  to  recover  the 
value  of  things  represented  by  valuable 
papers,  such  as  certificates,  etc. 

Ayres  v.  French,  41  Conn.  151 ;  Payne  v. 
Elliot,  54  Cal.  342,  35  Am.  Rep.  80;  Liptrot 
v.  Holmes,  1  Ga.  381;  Thompson  v.  Currier, 
24  N.  H.  237. 

Messrs.  W.  H.  Kelllgar  and  E.  Fer- 
nean,  also  for  defendant  in  error: 

A  wager  policy  is  defined  to  be  "a  pre- 
tended insurance  founded  on  an  ideal  risk, 
where  the  insured  has  no  interest  in  the 
thing  insured,  and  can  therefore  sustain  no 
loss  by  the  happening  of  any  of  the  misfor- 
tunes insured  against." 

2  Bouvier,  Law  Diet.  p.  694;  3  Kent,  Com. 
225;  Beach,  Ins.  1142. 

Butler  had  a  right  to  insure  his  life.  He 
did  so.  This  policy  was  valid.  Having  this 
policy,  he  had  a  right  to  assign  it  to  Cham- 
berlain to  secure  anything  he  might  owe  to 
him,  or  anything  Chamberlain  might  agree 
to  assume  or  pay  for  him.  Chamberlain  nad 
a  right  to  agree  to  pay  Butler's  premium, 
and  to  take  an  assignment  of  the  policy  to 
secure  his  reimbursement.  While  the  law 
will  allow  such  transactions,  it  will  not,  we 
maintain,  allow  Chamberlain  to  go  further, 
■and  by  agreement  and  assignment  acquire 
what  has  been  fitly  termed  an  interest  in  the 
death  of  the  assured. 

Cammack  v.  Lewis,  15  Wall.  643,  21  L.  ed. 
244;  Warnock  v.  Davie,  104  U.  8.  775,  26  L. 
ed.  024;  Franklin  L.  Ins.  Co.  v.  Hazzard,  41 
Ind.  116,  13  Am.  Rep.  313;  Alabama  Gold 
'L.  Ins.  Co.  v.  Mobile  Mut.  Ins.  Co.  81  Ala. 
329,  1  So.  561 ;  Basye  v.  Adams,  81  Ky.  368; 
Beigrist  v.  Behmoltz,  113  Pa.  326,  6  Atl.  47; 
Tate  v.  Commercial  Bldg.  Asso.  97  Va.  74, 
45  L.  R.  A.  245,  33  S.  E.  382;  Roller  v. 
Moore,  86  Va.  512,  sub  nom.  Roller  v.  Beam, 
6L.R.A.  136,  10  S.  £.  241 ;  Long  v.  Meriden 
Britannia  Co.  94  Va.  594,  27  S.  E.  499 ;  New 
York  L.  Ins.  Co.  v.  Davis,  96  Va.  737,  44  L. 
R.  A.  305.  32  S.  E.  475;  Corson's  Appeal,  113 
Pa.  438,  57  Am.  Rep.  479,  6  Atl.  213. 

The  assignee  of  a  policy  of  insurance  hav- 
ing no  insurable  interest  in  the  life  of  the 
insured  can  collect  only  the  amount  of  his 
debt  or  other  advances. 

Missouri  Valley  L.  Ins.  Co.  v.  McCrum, 
36  Kan.  146,  59  Am.  Rep.  537,  12  Pac.  517; 
Helmet ag  v.  Miller,  76  Ala.  183,  52  Am.  Rep. 
316;  Pi  ice  v.  Supreme  Lodge  K.  of  H.  68 
Tex.  361,  4  S.  W.  633;  Equitable  L.  Ins.  Co. 
v.  Hazleicood,  75  Tex.  338,  7  L.  R.  A.  217,  12 
S.  W.  621 ;  Exchange  Bank  v.  Loh,  104  Ga. 
446,  44  L.  R.  A.  372,  31  S.  E.  459;  Crotty  v. 
Union  Mut.  L.  Ins.  Co.  144  U.  S.  621,  36  L. 
ed.  566,  12  Sup.  Ct.  Rep.  749;  Morris  v. 
Georgia  Loan,  Sav.  &  Bkg.  Co.  109  Ga.  12, 46 
L.  R.  A.  506,  34  S.  E.  378;  May,  Ins.  2d  ed. 
398,  p.  599;  Schonficld  v.  Turner,  75  Tex. 
324,  7  L.  R.  A.  189,  12  S.  W.  626;  Cheeves 
v.  Anders,  87  Tex.  287,  28  S.  W.  274 ;  Clem- 
ent v.  New  York  L.  Ins.  Co.  101  Tenn.  22, 
4S  L.  R.  A.  247,  46  S.  W.  561 ;  Trinity  Col- 
*.ge  v.  Travelers'  Ins.  Co.  113  N.  C.  244,  22 
•^.  R.  A.  291,  18  S.  E.  175. 

Where     the    disproportion    between   the 
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amount  of  a  policy  taken  out  by  a  creditor 
on  the  life  of  a  debtor  and  the  debt  thereby 
secured  is  very  great,  it  is  the  duty  of  the 
court  to  declare  the  transaction  a  wager  as 
a  matter  of  law. 

Cooper  v.  Bhaeffer  (Pa.)  9  Cent.  Rep.  601, 
11  Atl.  548;  Cammack  v.  Lewis,  15  Wall. 
643,  21  L.  ed.  244;  Gilbert  v.  Moose,  104  Pa, 
74,  49  Am.  Rep.  570;  Corson's  Appeal,  113 
Pa.  438,  57  Am.  Rep.  479,  6  Atl.  213 ;  Scott 
v.  Dickson,  108  Pa.  6,  56  Am.  Rep.  192; 
Grant  v.  Kline,  115  Pa.  618,  9  Atl.  150. 

Mr.  Frank  Irvine,  for  the  Home  life  In- 
surance Company: 

The  assignments  were  both  valid. 

A  contract  of  life  insurance  is  an  absolute 
agreement  to  pay  a  stated  sum  on  the  death 
of  the  insured,  and  if  valid  in  its  inception, 
and  if  the  premiums  are  paid,  the  company 
must,  upon  the  death  and  compliance  with 
the  terms  of  the  policy,  pay  this  sum  to  the 
persons  entitled,  although  the  insurable  in- 
terest no  longer  exists. 

Connecticut  Mut.  L.  Ins.  Co.  v.  Schaefer, 
94  U.  S.  457,  24  L.  ed.  251. 

The  burden  was  not  upon  Chamberlain  to 
show  that  the  assignment  to  him  was  in  good 
faith.  The  plaintiff,  in  order  to  recover, 
must  affirmatively  show  that  Chamberlain's 
possession  of  the  policy  and  his  disposition 
thereof  were  wrongful. 

The  want  of  insurable  interest  can  be 
raised  in  only  one  of  two  ways :  In  the  first 
place,  the  company,  when  sued  upon  the 
policy,  may  plead  the  fact  in  defense;  in  the 
second  place,  in  some  jurisdictions  a  want 
of  insurable  interest  does  not  affect  the  valid- 
ity of  the  policy,  but  the  beneficiary  recov- 
ers upon  the  policy  as  the  trustee  of  the  per- 
sonal representative  of  the  deceased. 

There  is  no  foundation  for  this  action,  pro- 
vided Mrs,  Butler  had  a  remedy  either 
against  the  insurance  company  or  Crandall, 
the  recipient  of  the  money. 

Want  of  insurable  interest  is  a  defense 
available  only  to  the  insurer. 

Meyers  v.  Schumann,  54  N.  J.  Eq.  414,  34 
Atl.  1066;  Handy  side  v.  Hodden,  36  Scot.  L. 
Rep.  524;  May,  Ins.  398  A. 

Norval,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

Florence  M.  Butler,  as  administratrix  of 
the  estate  of  Robert  L.  Butler,  brought  ac- 
tion in  the  district  court  of  Johnson  county 
apainst  Charles  M.  Chamberlain  and  the 
Chamberlain  Banking  House,  alleging  in  her 
petition,  substantially,  that  said  Robert  L. 
Butler,  in  his  lifetime,  procured  to  be  issued 
to  him  a  policy  of  insurance  on  his  life  by 
the  Home  Life  Insurance  Company  of  New 
York  in  the  sum  of  $5,000,  payable  to  his 
executors,  administrators,  or  assigns;  that, 
after  the  issuance  of  this  policy,  said  Butler 
assigned  it  to  Chamberlain  as  security  for 
the  payment  of  a  loan  of  $75,  made  by  de- 
fendants to  said  Butler;  that  afterwards 
Butler  died,  the  insurance  policy  being  at 
that  time  in  full  force,  and  that  plaintiff  was 
the  duly-appointed  administratrix  of  his  es- 
tate; that  plaintiff  made  due  proof  of  the 
death  of  Butler,  but  the  company  refused 
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to  pay  the  amount  of  the  policy  to  her,  and 
had  in  fact  paid  it  to  one  Crandall,  to  whom 
the  policy  had  been  assigned  by  Chamber- 
lain; and  that  the  latter  had  converted  the 
policy  and  insurance  to  his  own  use;  and 
she  prayed  for  judgment  against  the  defend- 
ants in  the  sum  of  $4,750,  with  interest  and 
costs.  Chamberlain  answered,  alleging  that 
the  policy  was  by  Butler  sold  and  assigned 
to  him  absolutely  for  the  sum  of  $75,  paid 
Butler  by  defendant,  and  that  by  such  sale 
and  assignment  Chamberlain  became  the 
owner  thereof,  and  paid  all  premiums  and 
dues  thereon  from  the  time  of  assignment  to 
the  death  of  Butler;  that,  after  such  death, 
defendant  assigned  the  policy  to  one  Cran- 
dall, of  New  York,  who  prosecuted  a  suit 
in  said  state  against  said  company  on  said 
policy,  secured  judgment  for  the  amount 
thereof,  which  was  by  the  company  paid  to 
Crandall  in  full;  that  when  suit  was  com- 
menced the  latter  gave  due  notice  thereof  to 
plaintiff,  who  failed  to  appear  therein.  To 
this  answer  a  reply  in  the  nature  of  a  gen- 
eral denial  was  filed,  except  she  alleged  that 
she  was  financially  unable  to  appear  in  tfce 
case  in  New  York.  On  trial  in  the  district 
court  the  following  statement  of  facts  (not 
copying  unnecessary  documents)  was  agreed 
upon :  "It  is  agreed :  That  on  the  8th  day 
of  December,  1891,  the  policy  in  controversy, 
then  being  in  force  and  subsisting,  was  sold 
and  assigned  to  defendant  Charles  M. 
Chamberlain  for  the  agreed  price  of  $75. 
That  an  assignment  thereof  was  then  made 
and  executed  by  said  Robert  L.  Butler  in 
due  form,  which  was  immediately  forwarded 
to  the  insurance  company  to  be  examined, 
and,  if  approved,  recorded  by  the  company 
in  the  office  of  its  secretary.  That  after- 
wards said  assignment  was  so  approved  and 
recorded, — the  assignment,  in  the  first  place, 
being  executed  in  duplicate,  both  copies  of 
the  assignment  being  sent  to  the  insurance 
company;  and  afterwards  the  same  was  ap- 
proved and  recorded,  one  copy  was  returned 
to  the  defendant  Chamberlain  with  an  in- 
dorsement upon  it  that  it  had  been  recorded 
by  the  company,  and  immediately  upon  the 
receipt  of  the  assignment  thus  approved  and 
recorded  the  said  $75  was  paid  to  said 
Butler  by  Charles  M.  Chamberlain.  That 
said  Chamberlain  continued  to  hold  and  own 
•aid  policy,  which  was  turned  over  to  him 
with  the  assignment,  until  the  12th  day  of 
November,  1895,  when  the  same  was  sold  and 
assigned  and  delivered  to  one  Elbert  Cran- 
dall, of  the  city  of  New  York,  by  said  Cham- 
berlain, by  written  assignment  duly  and 
properly  executed  at  that  time;  which  as- 
signment is  in  words  and  figures  as  follows. 
[Here  copy  of  assignment  follows.]  That 
on  the  12th  day  of  November,  1895,  said 
policy,  with  said  assignment  to  Crandall, 
was  forwarded  to  said  Elbert  Crandall  at 
New  York  city,  who  thereafter  brought  suit 
in  his  own  name  in  the  supreme  court  of  the 
county  of  New  York  in  the  state  of  New 
York,  and  recovered  a  judgment  against  the 
insurance  company  for  the  amount  of  the 
policy,  interest  thereon,  and  costs.  That 
after  the  commencement  of  said  suit,  and  be- 
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fore  the  trial  thereof,  and  before  answer  day, 
the  plaintiff  in  this  case  was  notified  by  the 
said  insurance  company  of  the  pendency  of 
said  suit,  and  she  was  requested  to  intervene, 
and  assert  whatever  interest  she  had  in  and 
to  said  policy.  This  she  declined  to  do,  al- 
leging as  her  reason  that  she  was  financially 
unable  to  go  to  the  state  of  New  York  and 
maintain  her  case.  This  plaintiff  was  not 
made  a  party  defendant  in  the  suit  brought 
in  the  supreme  court  of  New  York,  and  no 
service  of  summons  was  made  upon  her  in 
that  suit.  After  said  judgment  was  rend- 
ered against  said  insurance  company,  the 
same  was  collected  by  said  Crandall,  no  part 
of  the  amount  of  which  has  ever  been  paid 
to  or  received  by  these  defendants,  or  either 
of  them.  After  the  original  assignment  of 
said  insurance  policy  to  said  Charles  M. 
Chamberlain,  and  while  he  remained  the 
holder    thereof    under    said   assignment,  he 

fiaid  the  annual  premiums  thereon  as  fol- 
ows,  to  wit,  $135.95  about  the  12th  day  of 
December,  1891,  $135.95  on  November  26, 
1892,  $135.95  on  November  26,  1893,  $135.95 
on  November  26,  1894.  It  is  further  agreed: 
That  after  the  death  of  said  Robert  L.  But- 
ler, which  occurred  on  the  29th  day  of  Octo- 
ber, 1895,  the  plaintiff  in  this  case  notified 
the  insurance  company  not  to  pay  the 
amount  of  said  policy  to  defendant  Cham- 
berlain, as  administratrix  of  the  estate  of 
her  husband.  Both  said  Elbert  Crandall 
and  this  plaintiff,  as  administratrix  of  the 
estate  of  her  husband,  made  proof  of  the 
death  of  said  Robert  L.  Butler,  and  for- 
warded the  same  to  the  insurance  company 
at  its  office  in  New  York  city,  and  each  de- 
manded the  payment  of  the  amount  of  the 
policy  from  the  company.  After  the  death 
of  said  Robert  L.  Butler,  the  insurance  com- 
pany notified  the  plaintiff  that,  as  the  as- 
signment to  Chamberlain  of  the  policy  was 
recorded  in  their  office,  that  she  was  not  the 
proper  party  to  make  the  proof  of  death. 
That  the  said  insurance  company  did  not 
deny  its  liability  to  pay  the  amount  men- 
tioned in  the  policy.  It  is  also  mutually 
agreed  that  Mr.  Charles  M.  Chamberlain  and 
Mr.  Elbert  Crandall  are  cousins."  On  trial 
the  court  found  in  favor  of  the  Chamberlain 
Banking  House,  and  rendered  judgment 
against  the  defendant  Charles  M.  Chamber- 
lain and  in  favor  of  the  plaintiff  for  the 
value  of  the  policy,  less  premiums  paid,  and 
the  money  paid  by  him  to  Butler.  Cham- 
berlain brings  the  judgment  here  for  review. 
Several  interesting  questions  are  pre- 
sented in  the  briefs  of  counsel,  but  we  think 
it  unnecessary  to  decide  more  than  one, 
owing  to  the  position  we  shall  take  on  it. 
While  the  petition  alleges  that  the  policy 
was  merely  pledged,  it  is  agreed  by  the 
stipulation  quoted  that  it  was  in  fact  sold 
and  assigned  absolutely  by  Butler  to  Cham- 
berlain. If  such  assignment  was  valid,  then 
the  latter  was  the  owner  of  it,  and  had  the 
right  to  dispose  of  it  as  he  saw  fit.  We 
think  the  law  is  that  under  the  facts  it  was 
lawful  for  Butler  to  dispose  of  the  policy. 
We  are  aware  that  there  is  a  sharp  conflict 
of  authorities  in  the  several  American  courts 
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relative  to  the  validity  of  a  sale  of  life  in- 
surance policy  by  one  having  an  insurable  in- 
terest to  one  not  having  such  interest.  In 
all  the  states,  perhaps,  it  is  held  against 
public  policy  for  one  not  having  an  insurable 
interest  to  procure  insurance  upon  the  life 
of  another,  even  though  it  be  with  the  con- 
sent of  such  person.  In  some  of  the  states 
it  is  held  against  public  policy  for  one  who 
has  taken  out  insurance  upon  his  own  life 
to  transfer  it  to  one  having  no  insurable  in- 
terest. In  some  of  the  states  such  a  trans- 
action is  prohibited  by  express  legislative 
enactment.  But  the  question  to  be  decided 
here  is,  assuming  that  Chamberlain  had  no 
such  interest  in  the  life  of  Butler,  could  he 
legally  buy  the  policy  in  question,  such  poli- 
cy in  its  inception  having  been  valid,  and 
taken  out  in  good  faith  by  Butler,  with  no 
intention  or  design  on  his  part  of  assign- 
ing it  subsequently  to  Chamberlain.  Those 
courts  which  hold  suoh  a  transaction  void 
proceed  on  the  ground  of  public  policy. 
Originally,  at  common  law,  choses,  in  action 
that  were  assignable  were  exceedingly  few, 
but  the  tendency  is  now  reversed,  and  those 
not  assignable  are  the  exception,  rather  than 
the  rule.  The  modern  policy  being,  then,  as 
above  stated,  the  reason  for  a  rule  contrary 
to  such  tendency  should  be  exceedingly 
strong  before  a  court,  where  the  question  is 
vet  unsettled,  should  adopt  a  contrary  rule 
in  any  given  case.  While  public  policy  is  a 
salutary  thing,  it  has  its  limitations  and 
dangers.  Among  them  is  the  fact  that  it  is 
an  exceedingly  indefinite  term,  has  no  lines 
of  distinct  demarkation,  and  may  readily 
lend  its  aid  to  a  court  anxious  to  make  a 
good  case,  rather  than  a  safe  precedent.  For 
that  reason,  before  a  case  is  decided  upon 
that  ground  solely,  courts  should  be  very 
sure  that  the  reasons  for  so  doing  are  clear, 
strong,  and  admit  of  no  doubt  concerning 
their  reasonableness  or  applicability.  Now, 
the  principal  reason  for  branding  assign- 
ments of  this  nature  as  inimical  to  sound 
public  policy  is  that  the  interest  of  a  stran- 
ger in  the  death  of  the  insured  is  so  strong 
as  to  tempt  to  murder  of  the  latter,  the  ear- 
lier to  participate  in  the  avails  of  the  policy. 
Such  interest  doubtless  tends  to  such  a  de- 
sire. But  the  same  desire  would  exist  on 
the  part  of  a  creditor,  who  has  an  insurable 
interest,  or  of  one  who  advanced  money  on 
the  policy,  where  his  only  hope  of  reimburs- 
ing himself  for  the  loan  might  be  the  policy. 
It  is  exceedingly  doubtful  if  strangers  are 
any  more  apt  to  either  desire  or  seek  to  ac- 
complish the  death  of  others  than  are  those 
nearly  related  to  them.  The  strength  of 
this  desire,  where  it  exists,  depends  not  so 
much  upon  the  consanguinity  of  the  parties 
as  upon  the  moral  stamina  of  him  who  holds 
the  expectancy,  be  that  expectancy  an  in- 
surance policy,  a  devise,  a  remainder,  or 
other  acquisition  which  may  not  be  had  un- 
til the  death  of  another.  Another  reason 
sometimes  assigned  for  holding  such  assign- 
ments illegal  is  that  an  assignee  having  no 
insurable  interest  is  in  the  position  of  one 
who,  in  the  first  instance,  takes  out  a  wager 
policy.     But  we  think  not.    If  an  insurable 
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interest  exists  in  the  beneficiary  at  the  time 
the  policy  is  issued,  and  it  is  taken  out  in 
good  faith,  the  object  and  purpose  of  the 
rule  against  wager  policies  would  seem  to 
have  been  sufficiently  attained  (16  Am.  A 
Eng.  Enc.  Law,  2d  ed.  p.  846),  and  there  is 
no  more  reason  to  apply  the  rule  to  policies) 
taken  out  in  good  faith,  and  afterwards  as- 
signed in  good  faith,  than  there  would  be 
were  the  assured  to  retain  it  in  his  own 
hands. 

Counsel  rely  upon  Wamock  v.  Davis,  104 
TJ.  S.  775,  26  L.  ed.  924,  as  an  authority  to 
uphold  the  judgment  of  the  lower  court. 
Tnat  case  and  this  present  two  very  differ- 
ent questions.  In  that  case  the  insured 
took  out  the  policy  in  pursuance  of  an  agree- 
ment that  a  third  party,  having  no  insurable 
interest  in  his  life,  should,  in  consideration 
of  certain  payments  to  be  made  by  it,  receive 
at  his  death  nine  tenths  of  the  insurance 
money.  In  the  opinion  Justice  Field  says: 
"The  assignment  of  a  policy  to  a  party  not 
having  an  insurable  interest  is  as  objection- 
able as  the  taking  out  of  a  policy  in  his 
name."  Under  the  facts  involved  in  that 
case  the  language  was  appropriate,  for  there 
was  collusion  between  the  insured  and  the 
party  to  be  benefited  by  his  death  bv  a  re- 
ceipt of  the  amount  above  mentioned.  But 
the  language  is  not  applicable  to  this  case, 
for  there  was  no  agreement  between  Butler 
and  Chamberlain,  at  the  time  the  policy  was 
procured,  that  the  latter  should  participate 
in  its  avails.  The  transaction  with  him  was 
wholly  independent  of  and  subsequent  to  the 
original  one  between  Butler  and  the  insur- 
ance company.  If  their  agreement  had  ex- 
isted prior  to  the  issuance  of  the  policy,  or 
contemporaneous  therewith,  then  the  words 
quoted  would  be  applicable;  otherwise  not. 
That  this  is  the  meaning  of  the  words  is 
clear  when  we  read  /Etna  L.  Ins.  Co.  v. 
France,  04  U.  S.  567,  24  L.  ed.  287,  and  Con- 
necticut Mut.  L.  Ins.  Co.  v.  Schaefer,  94  U. 
S.  457,  24  L.  ed.  251.  In  the  France  Cast 
that  court  lays  down  the  rule  applicable  to 
the  facts  in  this  case,  viz.,  that  any  person 
has  a  right  to  procure  insurance  on  his  own 
life,  and  to  assign  it  to  another,  provided  it 
be  not  done  by  way  of  cover  for  a  wager 
policy.  The  intention  and  good  faith  of  the 
parties  are  the  governing  principles.  In  the 
Schaefer  Case  the  court  held  that  a  life  in- 
surance policy  originally  valid  does  not 
cease  to  be  so  upon  the  intermission  of  the 
assured  party's  interest  in  the  life  insured. 
It  was  certainly  not  intended  in  the  War- 
nock  Case  to  overrule  or  modify  either  of 
them.  They  are  not  in  conflict  with  that 
case  when  the  facts  are  remembered.  The 
language  of  the  court  in  the  Wamock  Case 
is  unfortunately  somewhat  misleading  in 
several  instances,  although  the  ultimate 
conclusion  reached  is  right.  The  comments 
therein  on  the  New  York  cases  (Valton  v. 
National  Fund  Life  Assur.  Co.  20  N.  Y.  32, 
and  St.  John  v.  American  Mut.  L.  Ins.  Co. 
13  N.  Y.  31,  64  Am.  Dec.  529,  are  uncalled 
for,  and  not  involved  in  the  issues,  for  the 
questions  of  law  decided  in  those  cases  are 
very  different  from,  and  not  necessarily  con- 
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flicting  with,  the  law  involved  in  the  War- 
nock  Case.  We  are  aware  that  several  em- 
inent American  courts  disagree  with  the  New 
York  cases  cited,  and  with  other  courts  of 
this  country  which  agree  with  the  latter.  It 
seems  that  to  hold  contrary  to  that  rule 
would  have  the  effect  mentioned  in  St.  John 
v.  American  Mut.  L.  Ins.  Co., — "without  the 
right  to  assign,  insurances  on  lives  lose  half 
their  usefulness;"  a  fact  that  should  not  be 
lost  sight  of  in  this  day,  when  almost  every 
person  carries  life  insurance  of  some  charac- 
ter, the  commercial  value  and  usefulness  of 
which  should  be  fostered,  rather  than  crip- 
pled or  minified.  If  such  choses  in  action 
may  be  legally  sold  absolutely,  it  is  plain 
that  more  can  be  realized  from  them  in  the 
day  of  need  than  if  valuable  only  as  securi- 


ty for  loans.  And  until  it  shall  be  made  to 
appear  that  in  those  jurisdictions  Where  such 
policies  are  assignable  absolutely  crimes 
committed  by  such  assignees  are  more 
frequent  than  in  those  where  assign- 
ments of  the  nature  of  the  one  here 
involved  are  illegal,  we  are  of  opin- 
ion that  the  reasons  for  holding  such  trans, 
actions  void  are  insufficient.  Chamberlain, 
then,  being,  under  the  facts  agreed  on,  the 
absolute  owner  of  the  policy,  had  the  right 
to  transfer  it  to  Crandall,  and  such  act  was 
not  a  conversion  of  the  policy  or  insurance, 
for  he  was  entitled  to  the  whole  of  the  pro- 
ceeds thereof,  free  from  all  claims  of  the 
plaintiff  or  the  estate  of  the  deceased. 
The  judgment  is  therefore  reversed. 


UTAH  SUPREME  COURT. 


Edward  MoLAUGHUN,  Exr.,  etc.,  of  Cor- 
nelius McLaughlin,  Deceased,  .e*  al., 
Respts., 

v. 

PARK  CITY  BANK. 
Thomas  CUPIT,  Intervener,  Appt. 

(22  Utah,  478.) 

•t.  While  a  creditor  is  under  no  obli- 
gation to  accept  the  provisions  of  an 
aMia*nment  made  for  his  benefit,  yet  he 
cannot  hold  an  assignment  good  In  part  and 
bad  In  part.  Neither  can  he  receive  the  bene- 
fits of  the  assignment  while  he  is  in  actual 
hostility  to  It,  claiming  In  the  courts  that  it 
Is  fraudulent  and  void,  and  refusing  to  accept 
Its  benefits. 

2.    A  creditor  is  not  entitled  to  two  in- 
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consistent,  adverse,  or  conflicting; 
rla-hts.  If  he  accepts  the  benefit  of  an  as- 
signment knowing  the  facts,  he  cannot,  or- 
dinarily, Impeach  or  repudiate  it  thereafter 
on  the  ground  that  It  Is  Illegal  and  fraudu- 
lent; nor  can  he,  having  repudiated  it,  take 
under  Its  provisions  as  other  creditors  who 
have  accepted  It. 

8.  An  attaching:  creditor  as  well  as  a 
receiver  has  an  Insurable  interest  In 
the  attached  property,  but  In  either  instance 
the  insurance  would  be  a  personal  contract 
between  the  company  and  the  party  Insuring, 
and,  unless  there  be  some  contract  or  trust 
relation  between  them,  in  the  event  of  loss 
the  insurance  money  collected  would  belong 
to  each  In  his  Individual  or  official  right. 

4.  'While  an  assignee,  or  a  receiver  as 
his  successor,  holds  the  assigned 
property  in  trust  for  such,  creditors  as  ac- 
cept the  provisions  of  the  assignment,  the 
trust  relation  cannot  exist  between  the  re- 


Nom — Right  of  creditor  to  participate  under 
assignment  or  deed  of  trust  for  the  benefit 
of  ereditore  which  he  has  repudiated. 

L  When  creditor  has  successfully  assailed  as- 
signment or  deed  of  trust. 

II.  When  creditor's  attack  on  assignment  or 
deed  of  trust  has  fatted. 

III.  When  creditor's  attack  on  assignment  or 
deed  of  trust  is  still  pending  and  unde- 
termined. 

Upon  the  general  question  as  to  the  necessity 
of  acceptance  of  an  assignment  or  deed  of  trust 
for  creditors,  see  note  to  the  case  of  Alliance 
Milling  Co.  v.  Baton  (Tex.)  24  L.  R.  A.  860. 

L  When  creditor  has  successfully  assailed  as- 
signment or  deed  of  trust. 

When,  as  in  McLaughlin  v.  Pabjc  City  Bajcx, 
the  creditor  has  successfully  assailed  the  as- 
signment, and  has  avoided  it,  so  far  as  It 
prejndlcially  affects  him,  it  is  clear  that  he  is 
precluded  by  the  doctrine  of  election  from  sub- 
sequently claiming  any  benefit  under  or  through 
It 

Oollnmb  v.  Read,  24  N.  Y.  515,  referred  to  In 
the  opinion  in  this  case,  was  In  principle  some- 
what like  it.  In  that  case  a  judgment  cred- 
itor, who  had  succeeded  in  having  an  assign- 
Bent  for  creditors  set  aside  as  to  him  upon  the 
54L.R.  A. 


ground  that  It  was  fraudulent,  tried  to  hold  the 
assignee  liable  for  rents,  collected  before  the 
commencement  of  his  action,  of  land  Included 
In  tho  assignment.  The  court,  however,  held 
that  he  could  not  hold  the  assignee  for  such 
rents  because,  having  claimed  in  hostility  to 
the  assignment,  he  must  treat  the  assignee  as 
a  stranger. 

So,  also,  it  was  held  In  People  v.  Chalmers, 
60  N.  Y.  154,  that  the  sureties  upon  the  bond 
of  an  assignee  for  creditors  were  not  liable 
for  the  failure  of  the  principal  to  account  for 
assets  of  the  assigned  estate  in  his  hands  pur- 
suant to  judgments  in  favor  of  certain  creditors, 
holding  the  assignment  void  as  to  them  and 
directing  the  assignee  to  pay  over  the  funds  in 
his  hands  to  apply  on  their  debts. 

A  similar  decision  was  made  in  Re  Cantor,  31 
App.  Dlv.  19,  52  N.  Y.  Supp.  382,  where  It  was 
held  that  a  judgment  creditor,  who  had  pro- 
cured a  decree  setting  aside  an  assignment  for 
creditors,  as  to  him,  and  directing  the  assignee 
to  pay  over  to  the  receiver  appointed  In  the  ac- 
tion a  specified  sum  (which  presumably  repre- 
sented the  value  of  the  assets  that  the  assignee 
had  received),  was  not  entitled  to  have  such 
sum  paid  out  of  a  fund  which  a  substituted  as- 
signee recovered  from  the  sureties  of  the  origi- 
nal assignee,  the  latter  having  absconded  with- 
out paying  over  the  amount  In  question  to  the 
receiver  as  directed  by  the  decree,  or  otherwise 
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celver  and  a  creditor  who  repudiates  the  as* 
signment  at  well  as  the  trust  relation. 

5.  An  execution  creditor  la  not  en- 
titled to  possession  and  rents  of  the  prop- 
erty levied  upon,  before  sale  and  before  the 
time  for  redemption  has  expired. 

6.  An  attachment  creditor  who  sits 
back  during  the  pendency  of  legal  proceed- 
ings, and  allows  the  receiver  of  the  estate  to 
insure  the  attached  property  for  the  benefit 
of  the  estate,  and  who  all  the  time  Is  main- 
taining a  hostile  attitude  towards  the  receiver 
and  the  assignment  under  which  he  holds, 
cannot,  after  money  is  collected  by  the  re- 
ceiver on  an  insurance  policy,  claim  a  trust 
in  his  favor  on  account  of  his  attachment  on 
the  burned  building,  which  might  have  satis- 
fied his  execution  had  it  not  burned. 

(December  10,  1900.) 


APPEAL  by  intervener  from  a  judgment 
of  the  District  Court  for  Salt  Lake 
Countv  dismissing  his  petition  to  inter- 
vene in  proceedings  for  the  settlement  of 
the  affairs  of  the  insolvent  Park  City  Bank, 
upon  the  assets  of  which  petitioner  claimed 
a  prior  lien  by  reason  of  attachment  pro- 
ceedings which  he  had  instituted.  A/- 
firmed. 


Statement  by  Miner,  J.: 

On  July  12,  1893,  the  Park  City  Bank 
made  an  assignment  of  its  property  to  Ed- 
win Kimball,  who  qualified  as  such  assignee, 
and  subsequently,  in  October  following,  said 
assignee  died.  On  July  12,  1893,  Thomas 
Cupit,  the  petitioner,  and  a  creditor  of  the 
bank,  commenced  an  action  in  attachment 


accounting  for  the  assets  that  he  had  received. 
The  court,  in  Justification  of  the  decision 
(which  had  the  effect  of  giving  to  the  other 
creditors,  at  the  expense  of  the  judgment  cred- 
itor, a  benefit  that  they  would  not  have  re- 
ceived but  for  the  default  of  the  original  as- 
signee), said  that  the  attacking  creditor  could 
have  shared  with  the  other  creditors,  acting 
under  the  assignment,  In  the  fund,  but  for  the 
fact  that  he  had  lost  that  right  by  repudi- 
ating the  assignment  and  obtaining  a  decree 
which,  so  far  as  he  was  concerned,  wholly  de- 
stroyed it. 

The  Massachusetts  supreme  court,  In  New 
England  Bank  v.  Lewis,  8  Pick.  113,  while  hold- 
ing that  the  prosecution,  by  a  creditor  who  was 
preferred  in  a  deed  of  trust,  of  an  attachment 
action  pending  at  the  time  of  the  execution  of 
the  deed,  to  a  Judgment  adverse  to  him,  did 
not  show  a  waiver  of  his  right  to  take  under 
the  deed,  said  that  if  he  had  prevailed  in  the 
action,  and  had  then  elected  to  rely  on  his  at- 
tachment rather  than  on  the  deed  of  trust,  it 
would  undoubtedly  have  amounted  to  a  waiver 
and  disaffirmance  of  the  trust. 

So,  also,  it  was  held  in  Iseleln  v.  Henleln, 
16  Abb.  X.  C.  73,  that  a  creditor  who,  after  an 
assignment  for  the  benefit  of  creditors,  attached 
a  part  of  the  property,  asserting  that  the  as- 
signment was  fraudulent,  and  prevailed  in  the 
action,  could  not  thereafter  claim  under  the 
assignment. 

See  also  Uelfeld  v.  Martin,  4  Colo.  App.  578, 
37  Pac.  32,  infra,  II. 

It  Is  apparent,  however,  that  a  creditor  may 
claim  that  he  has  certain  rights  paramount  to 
the  assignment  without  attacking  the  assign- 
ment itself  or  assuming  an  attitude  hostile  to 
it,  and  it  is  obvious  that  when  that  is  the  case 
his  claim,  even  if  successful,  will  not  operate 
to  preclude  him  from  claiming  under  the  assign- 
ment. 

Thus,  Peters  v.  Bain,  133  U.  S.  670,  33  L. 
ed.  696,  10  Sup.  Ct.  Rep.  354,  held  that  a  cred- 
itor of  an  assignor  for  creditors,  who  obtained 
a  decree  subjecting  property  in  the  hands  of 
the  assignee  to  a  trust  in  his  favor  because 
ft  was  bought  by  the  assignee  with  his  money, 
was  not  estopped  to  claim  under  the  assignment. 
The  court  said  that  it  could  not  be  assumed 
that  the  assignor  intended  to  dispose  of  that 
which  was  not  his,  or  that  be  Intended,  even  If 
he  could  lawfully  do  so,  to  cut  the  creditor  off 
from  participating  In  the  property  assigned, 
by  imposing  the  condition  that  he  should  pur- 
chase his  share  by  parting  with  his  own  prop- 
erty. 

So,  also,  In  Comer  v.  Tabler,  44  Fed.  467. 
it  was  held  that  a  creditor  was  not  precluded 
from  claiming  under  a  deed  of  trust  because 
certain  preferences  had  been  declared  at  his 
54  L.  R.  A. 


Instance  to  be  illegal.  The  court  admitted  that 
where  one  beneficiary  interested  under  an  as- 
signment, mortgage,  or  deed  of  trust  attempts 
to  set  aside  the  conveyance,  he  is  not  entitled 
to  take  anything  under  it,  but  said  that  the 
creditor  in  this  case  did  not  seek  to  Invalidate 
the  deed,  and  therefore  was  not  within  the 
rule. 

In  Patty  ▼.  City  Bank,  15  Tex.  Civ.  App. 
475.  41  S.  W.  173,  it  was  held  that  a  creditor 
was  not  precluded  from  taking  under  an  assign- 
ment for  creditors  by  the  fact  that,  after  the 
assignment,  he  attached  certain  property  of 
the  assignor  which  was  exempt  by  law  from 
it,  and  which  was  so  scheduled  in  the  assign- 
ment, and  so  established  on  the  trial.  This  de- 
cision, also,  was  upon  the  ground  that  the  at- 
tachment, under  the  circumstances,  was  not  an 
attack  on  the  assignment,  and  could  not  be  con- 
sidered an  election  by  the  creditor  not  to  take 
under  It. 

And  it  was  held  in  Re  Sawyer,  7  App.  Dlv. 
198,  40  N.  Y.  Supp.  204,  that  a  foreign  cred- 
itor who,  after  knowledge  of  the  debtor's  failure, 
but  before  knowledge  that  he  had  made  an  as- 
signment for  creditors,  attached  property  of 
the  debtor  In  the  state  where  the  creditor  was 
domiciled,  was  not  estopped  to  claim  under  the 
assignment,  notwithstanding  that  the  assignee 
Intervened  In  the  attachment  action  claiming 
the  property,  and  was  defeated  therein  because 
the  court  held  that  the  creditor,  having  attached 
the  property  before  knowledge  of  the  assign- 
ment, had  a  prior  right.  It  was  held,  however, 
that  such  creditor,  before  sharing  under  the 
assignment,  must  credit  the  amount  collected 
on  the  distributive  share.  The  ground  of  the 
decision  is  that  the  attachment  in  the  foreign 
state  did  not  constitute  an  attack  on  the  as- 
signment. See  also  Clark  v.  GIbboney,  3 
Hughes,  391,  Fed.  Cas.  No.  2.821,  infra,  II., 
and  Coverdale  v.  Wilder,  17  Pick.  178,  infra, 
II. 

There  is  a  class  of  cases,  Instances  of  which 
will  be  found  in  each  of  the  subdivisions  of  thls- 
note,  where  one  who  has  sold  goods  to  an  as- 
signor for  creditors  rescinds  the  sale  after 
the  assignment,  and  replevies  the  goods,  or  part 
thereof,  and  subsequently  seeks  to  claim  uuder 
the  assignment.  In  some  of  these  cases  It  will 
be  observed  that  the  right  of  the  creditor  to 
claim  under  the  assignment  has  been  denied; 
but  such  decision  is  not  necessarily  based  on  the 
ground  that  the  seller  has  elected  to  repudiate 
the  assignment,  and  therefore  cannot  claim 
under  It.  Unless  the  assignment  or  deed  of 
trust  expressly  provides,  or  clearly  implies,  that 
such  property  shall  be  deemed  assets  of  the 
assigned  estate,  the  act  of  the  seller  In  re- 
scinding the  sale  and  claiming  as  his  own 
property  that,  upon  this  theory,  did  not  pass 
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to  recover  $6,000  from  said  bank,  and  levied 
his  attachment  upon  the  property  in  ques- 
tion in  this  case,  consisting  of  real  estate 
and  a  bank  building  located  thereon.  The 
attachment  proceedings  were  subsequently 
held  regular  by  a  decision  of  this  court.  See 
Cupit  v.  Park  City  Bank,  10  Utah,  204,  37 
Pac.  564.  In  July,  1806,  Cupit  recovered 
judgment  for  $7,256.88,  and  $441.75  costs, 
and  in  October,  1807,  brought  a  suit  in 
equity  to  set  aside  the  assignment  of  the 
bank,  claiming  that  it  was  fraudulent  as  to 
him,  and  to  subject  the  property  levied  up- 
on to  his  attachment  lien,  and  the  supreme 
court  directed  a  decree  in  his  favor,  and  for 
the  enforcement  of  the  lien  against  the  prop- 
erty. See  20  Utah,  292,  58  Pac.  830.  On 
October,  1803,  after  the  death  of  Kimball, 


D.  C.  McLaughlin  was  appointed  receiver  to 
hold  and  take  charge  of  the  assigned  prop- 
erty, and  has  since  continued  to  act  as 
such  receiver.  When  the  receiver  took  pos- 
session the  bank  building  in  question  was 
insured,  and  thereafter,  m  the  years  1895, 
189(5,  1897,  and  1898,  said  receiver  kept  the 
property  insured  in  his  name  as  receiver. 
The  insurance  agent  knew  of  the  situation  of 
the  property  and  of  the  attachment  upon  it. 
The  premiums  were  paid  out  of  the  funds 
in  the  hands  of  the  receiver.  In  June,  1898, 
the  bank  building  was  destroyed  by  fire, 
said  building  being  covered  by  $5,000  insur- 
ance, which  was  paid  to  the  receiver.  Mr. 
Cupit  knew  of  the  insurance,  but  paid  noth- 
ing towards  the  premiums.  The  receiver  oc- 
cupied the  building  after  his  appointment 


under  the  assignment,  would  not  seem  to  In- 
volve a  repudiation  of  the  assignment,  preclud- 
ing him  from  claiming  thereunder.  Thus  far, 
there  Is  no  room  for  the  application  of  the 
doctrine  of  election  because  the  two  remedies 
Invoked  by  the  seller  may  be  perfectly  consist- 
ent ;  but  at  this  point  another  factor  enters  into 
the  problem.  While  the  replevin  action  is  not 
Inconsistent  with,  and  does  not  involve  a  repu- 
diation of,  the  assignment,  yet  such  action  is 
inconsistent  with  a  claim,  whether  against  the 
buyer  himself  or  his  assignee,  for  the  purchase 
price  of  the  goods,  as  such  claim  necessarily 
assumes  a  valid  sale  as  Its  basis.  Therefore, 
while  it  would  seem  that  a  seller,  under  such 
circumstances,  would  not  be  precluded  from 
making  any  claim  against  the  assignee  which  he 
might  have  made  against  the  assignor,  had  there 
been  no  assignment,  he  may  be  precluded  from 
making  a  claim  against  the  assignee  for  any 
part  of  the  purchase  price,  not  because  he  has 
repudiated  the  assignment,  but  because,  leav- 
ing the  assignment  out  of  the  question,  he  has 
assumed  two  Inconsistent  positions,  and  would 
be  precluded  from  making  such  a  claim  against 
the  assignor.  It  Is  not  intended  to  assert  here 
that  the  seller  would,  In  fact,  be  precluded  by 
bringing  such  an  action  from  holding  the  buy- 
er for  any  part  of  the  purchase  price.  That 
question  Is  not  treated  In  this  note. 

The  distinction  above  suggested  seems  to  be 
supported  by  Parwell  v.  Myers,  59  Mich.  179, 
26  N.  W.  328,  where  it  was  held  that  a  seller  of 
goods  who,  after  an  assignment  for  creditors 
by  the  purchaser  rescinded  the  sale,  brought  an 
action  of  replevin  to  recover  the  goods,  and  pro- 
cured a  judgment  in  his  favor,  but  was  unable 
to  find  all  the  goods,  could  not  properly  file 
against  the  assignee  a  claim  as  for  goods  sold 
and  delivered,  deducting  the  price  of  the  goods 
replevied.  This  decision  was  not  put  upon  the 
ground  that  the  seller  had  repudiated  the  as- 
signment, but  upon  the  ground  that,  having 
elected  to  rescind  the  sale,  and  having  procured 
a  judgment  on  that  theory,  he  could  not  base 
a  claim  on  the  theory  of  a  sale.  That 
the  court  made  the  distinction  above  sug- 
gested is  shown  by  Its  concession  that  a 
claim  based  on  the  conversion  of  such  of  the 
goods  as  were  not  replevied  would  have  been 
good.  It  will  be  observed  that  such  a  claim 
would  be  consistent  with  the  theory  on  which 
the  action  was  based,  but  If  the  bringing  of  the 
action  were  deemed  to  constitute  an  election 
not  to  take  under  the  assignment,  It  would  be 
as  fatal  to  a  claim  based  on  a  conversion  as  to 
one  based  on  a  sale.  See  also  Wright  v.  Zelg- 
ler,  70  Ga.  501,  infra,  II.;  Hargadine-McKIt- 
trick  Dry  Goods  Co.  v.  Warden,  151  Mo.  578, 
82  S.  W.  593 ;  and  Re  Wilcox,  1  Am.  Bankr. 
Rep.  544, — infra.  III. 
54L.B.  A. 


A  creditor  does  not,  by  proving  his  claim  in 
bankruptcy  without  disclosing  that  he  was  en- 
titled to  a  pro  rata  dividend  under  a  general 
assignment  by  the  debtor,  waive  his  right  to  a 
dividend  under  the  assignment,  where  he  did 
not  know  of  his  rights  under  the  assignment  at 
the  time  he  proved  his  claim  In  bankruptcy. 
Be  Woodward,  67  How.  Pr.  859. 

II.  When  creditor's  attack    on    alignment  or 
deed  of  trust  hoe  failed. 

There  is  an  Irreconcilable  conflict  between  the 
authorities  upon  the  question  whether  a  cred- 
itor whose  attack  on  the  assignment  has  failed, 
and  has  been  Anally  determined  by  an  adverse 
decision,  or  by  a  discontinuance  or  dismissal,  is 
thereafter  precluded  from  claiming  under  the 
assignment.  The  affirmative  of  this  proposition, 
i.  e.,  that  the  creditor  is  precluded  under  such 
circumstances,  is  supported  by  the  following 
oases,  which  will  be  hereafter  cited  at  greater 
length :  Adler- Goldman  Commission  Co.  v. 
People's  Bank,  65  Ark.  380,  46  S.  W.  536 ;  Bel- 
feld  v.  Martin,  4  Colo.  App.  578,  37  Pac.  32; 
Vernon  v.  Morton,  8  Dana,  247 ;  Valentine  v. 
Decker,  43  Mo.  583;  Fellows  v.  Greenleaf,  43 
N.  U.  421 ;  Furman  v.  Fisher,  4  Coldw.  626,  04 
Am.  Dec.  210 :  Farquharson  v.  McDonald,  2 
Helsk.  419 ;  Ewing  v.  Cook,  85  Tenn.  833,  3 
S.  W.  507 ;  O' Bryan  Bros.  v.  Glenn  Bros.  01 
Tenn.  107,  17  S.  W.  1030;  White  v.  Sterzing, 
11  Tex.  Civ.  App.  553,  32  S.  W.  009. 

In  Adler-Goldman  Commission  Co.  v.  People's 
Bank,  65  Ark.  380,  46  S.  W.  536,  supra,  a  cred- 
itor who  attached  part  of  the  assigned  prop- 
erty and  prosecuted  the  attachment  action  to 
a  judgment  adverse  to  himself  was  held  to  have 
lost  his  right  to  take  under  the  assignment, 
notwithstanding  that  in  attaching  the  property 
he  acted  on  the  advice  of  the  assignee's  attorney 
to  the  effect  that  he  had  better  attach  the  prop- 
erty as  a  matter  of  precaution,  and  that  his 
rights  under  the  assignment  would  not  be  af- 
fected by  so  doing.  The  court  took  the  position 
that  a  creditor  who  thus  repudiates  an  assign- 
ment is  estopped  to  claim  under  it  upon  the 
same  principle  that  if  he  accepts  a  benefit  un- 
der It  he  is  estopped  to  repudiate  it  (but  see 
Re  Van  Norman,  41  Minn.  494,  43  N.  W.  334, 
and  Mills  v.  Parkhurst,  126  N.  Y.  89,  13  L.  R. 
A.  472,  26  N.  B.  1041,  infra,  III.).  The  court 
also  said  in  support  of  its  position  that  the 
right  of  a  creditor  to  share  In  the  benefit  of  an 
assignment  is  based,  in  part,  upon  his  assent, 
and  that  while  ordinarily  his  assent  will  be 
presumed,  such  presumption  is  not  conclusive. 

In  Belfeld  v.  Martin,  4  Colo.  App.  578,  37 
Pac.  32,  a  creditor  after  an  assignment  for 
creditors  attached  part  of  the  property  and 
prosecuted  the  attachment  suit  to  a  jadgment 
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for  his  own  purposes  as  receiver,  and  for 
the  benefit  of  the  bank,  and  collected  rents 
from  tenants  occupying  portions  of  it,  and 
paid  the  taxes,  insurance,  and  for  the  re- 
pairs thereon*    The  appellant  claims: 

That  the  receiver  occupied  the  build- 
ing for  fifty-six  months,  and  that 
a  fair  rental  value  would  be $  2,800  00 

That   said  receiver  collected  rents 

of 4,346  45 

Received  Insurance  money 5,000  00 

Total $12,146  45 

That  he  paid  for  taxes. .  $1,803  67 

Paid  Insurance 240  00 

Repairs 28191 

Heat,  l'ght,  water,  etc..     2,768  40 

5,093  98 


Leaving  a  balance  In  his  hands  of  $  7,052  47 


On  January  29,  1900,  Mr.  Cupit's  judg- 
ment aggregated  $10,266.55,  and  on  that 
day  the  land  was  sold  on  execution  for  $4,- 
500,  which  sum  was  credited  upon  the  judg- 
ment, leaving  unpaid  thereon  $5,766.55, 
with  interest.  The  petitioner  in  this  pro- 
ceeding claims  that  this  sum  should  be  paid 
him  by  the  receiver  out  of  the  $7,052.47  so 
claimed  to  be  in  his  hands. 

The  general  creditors,  with  the  exception 
of  Cupit,  have  all  assented  to  the  assign- 
ment, and  have  received  from  the  funds  of 
the  bank  their  respective  dividends,  amount- 
ing to  25  per  cent  of  their  respective 
claims ;  but  Cupit,  the  petitioner,  refused  to 
receive  any  of  said  dividends,  and  has  de- 
nied the  validity  of  the  assignment,  and  the 
right  of  the  receiver  to  the  title  or  posses- 
sion of  the  property,  claiming  that  the  as- 


ln  his  own  favor,  under  which  the  property  was 
sold  and  the  proceeds  of  the  sale  turned  over 
to  the  creditor,  who,  so  far  as  appears,  still  re- 
tained them.  The  case  is  therefore,  upon  its 
facts,  one  of  a  successful  attack  on  the  assign- 
ment; but  the  court  takes  the  broad  position 
that  a  seizure  and  sale  by  one  creditor,  under 
summary  process,  of  a  portion  of  the  assets, 
diminishes  to  that  extent  the  general  fund  out 
of  which  the  debts  are  to  be  paid.  It  says: 
"And  it  la,  immaterial  whether  the  attempt  of 
the  petitioners  by  their  attachment  proceedings 
to  secure  a  preference  for  themselves  results 
In  ultimate  success  or  failure.  By  success  they 
will  have  appropriated  to  themselves  assets 
which  should  have  been  administered  for  the 
equal  benefit  of  all  the  creditors,  and  a  failure 
does  not  restore  property  which  has*been  sold, 
and  the  value  of  which  it  may  require  a  con- 
siderable outlay  of  expense  and  costs  on  the 
part  of  the  estate  to  recover  from  the  petition- 
ers." The  court  also  said  that  the  presumption 
of  the  assent  of  the  creditor  to  the  assignment 
was  not  conclusive. 

In  Vernon  v.  Morton,  8  Dana,  247,  supra, 
bills  were  filed  by  certain  creditors  to  set  aside 
a  deed  of  trust  which  was  limited  to  the  benefit 
of  such  creditors  as  should  come  In  and  assent 
to  its  provisions.  The  court,  after  holding  that 
the  deed  was  valid,  said  that  if  there  were  any 
probability  that  the  proceeds  of  the  effects 
would  more  than  pay  the  assenting  creditors 
and  other  Hens  upon  them,  it  would  direct  the 
case  to  be  retained  to  ascertain  the  surplus 
and  grant  relief  to  that  extent  under  the  gen- 
eral prayer;  but,  as  it  was  evident  that  there 
would  be  no  surplus,  the  bills  were  dismissed. 

In  Valentine  v.  Decker,  43  Mo.  583,  supra, 
a  creditor  attached  property  in  possession  of  an 
assignee  under  an  assignment  for  creditors,  and 
the  attached  property  was  sold  and  the  proceeds 
applied  to  the  payment  of  the  debt.  The  cred- 
itor, however,  had  given  an  Indemnifying  bond 
to  the  sheriff,  and  the  assignee  had  brought  suit 
on  that  bond  which  was  pending  at  the  time 
of  the  decision  in  this  case  (which  was  ren- 
dered on  appeal  from  a  decision  below  approv- 
ing the  rejection  by  the  assignee  of  the  claim 
filed  by  the  creditor).  It  thus  appears  that 
the  creditor's  attack  on  the  assignment  had  not 
been  determined  at  the  time  he  filed  his  claim, 
but  the  opinion  Is  broad  enough  to  exclude  his 
right  to  file  the  claim,  even  If  his  attack  had 
been  finally  determined  adversely  to  him.  The 
court  says:  "If  they  [the  attaching  creditors] 
succeed  in  their  proceeding,  they  swallow  up 
and  appropriate  the  assets;  but  If  they  fall, 
can  they  be  permitted,  after  having  sacrificed 
the  goods,  perhaps  at  a  forced  sale,  and  accumu- 
lated costs  by  their  litigation,  to  come  in  on  an 
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equality  with  the  other  creditors  for  a  pro 
rata  share?  The  very  proposition  Is  monstrous, 
and  its  bare  statement  carries  with  it  a  sufficient 
refutation." 

In  Fellows  v.  Greenleaf,  43  N.  H.  421,  supra, 
the  court  said  that  the  assent  of  a  creditor  to 
an  assignment  for  creditors  is  ordinarily  pre- 
sumed In  the  first  instance,  but  that  the  pre- 
sumption is  not  conclusive,  and  if  a  creditor 
dissents,  sues  the  debtor,  and  summons  in  the 
assignee,  he  will  only  take  the  surplus  in  the 
hands  of  the  assignee  after  all  the  other  cred- 
itors who  do  not  dissent  are  paid. 

Furman  v.  Fisher,  4  Coldw.  626,  04  Am. 
Dec.  210,  tupra,  held  that  creditors,  named  in 
a  deed  of  trust  for  the  benefit  of  certain  cred- 
itors, who  attach  the  property  conveyed  by  the 
deed,  thereby  reject  Its  provisions,  and  are 
entitled  to  nothing  under  it.  The  attachments 
In  this  case  proved  ultimately  unsuccessful,  the 
deed  of  trust  being  upheld. 

In  Farquharson  v.  McDonald,  2  Helsk.  404, 
supra,  certain  creditors  filed  bills  of  attachment 
attacking  a  deed  of  trust  for  creditors,  and 
praying  that  It  be  set  aside.  The  trustee  filed 
a  cross  bill  In  which  he  Insisted  that  if  the 
deed  should  be  declared  valid  the  attaching 
creditors  had  forfeited  all  right  to  claim  bene- 
fits under  It  by  attacking  its  validity.  The 
validity  of  the  deed  was  upheld,  and  the  court, 
apparently  in  approval  of  the  prayer  of  the 
cross  bill,  said  that  all  beneficiaries  under  a 
trust  deed  are  presumed  to  accept  its  benefits, 
but  they  may  repudiate  and  reject  It,  and  that 
any  distinct  and  unequivocal  act  of  renunciation 
by  any  of  the  creditors  intended  to  be  benefited 
will  operate  as  an  estoppel  against  further 
claims  under  the  deed. 

In  Ewing  v.  Cook,  85  Tenn.  832,  3  8.  W.  507, 
supra,  a  creditor  brought  a  bill  to  have  his 
debtor's  right  of  redemption  in  property  sold 
under  execution  sold  and  the  proceeds  applied 
to  the  payment  of  his  debt.  Pending  the  bill 
the  debtor  made  an  assignment  for  creditors 
which  secured  the  debt  In  question  so  far  as  the 
"debt  has  a  priority  or  Is  a  lien  on  said  prop- 
erty, by  reason  of  levy,  sale,  or  otherwise,  but 
no  further."  The  court  held  that  a  bill  in 
equity  would  not  lie  to  subject  such  an  equity 
to  the  payment  of  a  debt,  and  that  the  debt  was 
not  a  lien  on  the  land  at  the  time  of  the  as- 
signment, and  therefore  was  not  secured  by  the 
assignment ;  but  expressed  the  opinion  that  the 
same  result  would  have  been  reached,  even  if 
the  debt  had  been  a  Hen,  since  the  creditor  had 
not  accepted  the  assignment,  but  had  re- 
sisted It  in  every  way  possible,  and  ought  not 
to  be  permitted  to  claim  under  It 

In  O'Bryan  Bros.  v.  Glenn  Bros.  91  Tenn. 
107,  17  S.  W.  1030,  supra,  the  court  held  that 
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signment  was  fraudulent,  and  was  made  for 
the  purpose  of  defrauding  the  creditors  of 
the  bank,  and  was  invalid,  illegal,  and  in- 
equitable. In  his  petition  in  intervention 
the  petitioner  alleged  that  said  assignment 
was  fraudulent  and  void  as  to  the  petition- 
er, and  that  he,  the  said  Thomas  Cupit,  had 
never  assented  or  in  any  way  participated  in 
said  assignment,  or  the  benefits  thereof, 
and  prayed  that  said  assignment  be  declared 
fraudulent  and  void  as  to  the  petitioner  and 
all  other  creditors  joining  with  him  in  this 
request,  and  that  the  property  levied  upon 
by  virtue  of  said  execution  against  the  bank 
be  discharged  from  such  receivership.  This 
court  held,  on  appeal  of  said  cause,  that 
neither  the  assignee  nor  receiver  acquired 
any  title  to  the  property  in  controversy,  and 
that  it  was  subject  to  petitioner's  attach- 


ment lien.  The  petition  in  intervention  in 
this  cause  was  denied  by  the  lower  court, 
and  petitioner,  Cupit,  appeals  to  this 
court. 

Messrs.  Richards  A  Varlan,  with  Mr. 
W.  L.  Snyder,  for  appellant: 

The  title  to  this  property  never  passed  to 
or  vested  in  the  assignee  or  the  receiver. 

Cupit  v.  Park  City  Bank,  20  Utah,  292, 
58  Pac.  839;  Union  Nat.  Bank  v.  Bank  of 
Kansas  City,  13G  U.  S.  236,  34  L.  ed.  346, 
10  Sup.  Ct.  Rep.  1013;  Thompson  v.  Pheniw 
Ins.  Co.  136  U.  S.  287,  34  L.  ed.  408,  10 
Sup.  Ct  Rep.  1019. 

When  the  receiver  took  possession  he 
found  the  property  charged  with  the  at- 
tachment lien,  and  it  was  manifestly  his 
duty  to  hold  and  preserve  the  property  for 


creditors.  Intended  to  be  benefited  by  a  deed  of 
trust  for  the  benefit  of  certain  creditors,  elected 
to  renounce  and  repudiate  the  benefits  of  the 
deed  and  could  not  thereafter  claim  thereunder, 
where  they  filed  an  attachment  bill  to  have  the 
deed  declared  fraudulent  and  void,  with  a  full 
knowledge  of  the  facts,  though  under  a  mis- 
taken view  of  the  law,  Induced  by  the  advice 
of  their  attorney  that  the  deed  of  trust  was  In- 
valid, notwithstanding  that  the  bill  was  dis- 
missed before  any  loss  or  injury  had  occurred 
In  consequence  of  filing  the  same.  The  court 
in  this  case  stated  the  general  proposition  that 
any  distinct  and  unequivocal  act  of  renuncia- 
tion of  the  benefits  of  a  deed  of  trust  by  any  of 
the  creditors  intended  to  be  benefited  will  oper- 
ate against  any  further  claims  under  the  deed. 

In  White  v.  Sterslng,  11  Tex.  Civ.  App.  553, 
82  S.  W.  909,  supra,  a  creditor  named  in  a  deed 
of  trust  for  the  benefit  of  certain  creditors  at- 
tached property  in  the  hands  of  the '  trustee. 
The  latter  brought  an  action  of  trover  against 
him,  and  the  creditor  sought  to  reduce  the 
damages  by  having  credited  upon  the  same  the 
share  to  which  he  would  have  been  entitled  un- 
der the  deed.  The  court  rejected  the  contention 
upon  the  ground  that,  by  attaching  the  prop- 
erty, he  had  waived  his  right  to  take  under 
the  deed. 

The  official  report  of  Jones  v.  Burgess,  115 
Ala.  700,  does  not  embody  the  opinion,  but  the 
opinion  is  reported  in  19  So.  851.  It  was  there 
held  that  a  creditor  who,  after  an  assignment 
for  creditors,  sued  out  an  attachment,  and  had 
It  levied  upon  property  Included  in  the  assign- 
ment, but,  before  the  meeting  of  the  court  to 
which  the  attachment  was  returnable,  released 
and  discharged  his  levy,  which  release  and  dis- 
charge were  carried  into  effect  by  the  court, 
did  not  do  enough  to  determine  his  election 
not  to  take  under  the  assignment.  The  volun- 
tary character  of  the  discharge  is  pointed  out, 
and  it  is  intimated  that  the  result  might  have 
been  different  if  the  attachment  bad  been  prose- 
cuted, though  unsuccessfully.  The  court  said: 
"It  will  not  be  denied,  the  general  assignment 
having  been  voluntarily  made  for  the  benefit  of 
creditors,  that  appellants,  as  creditors  of  the 
assignor,  had  the  right  of  election  to  accept  its 
provisions,  or  to  assert  their  rights  Independent- 
ly of  the  assignment ;  that,  being  free  to  acceptor 
reject  the  assignment,  they  could  not  at  one  and 
the  same  time  claim  and  repudiate  Its  benefits. 
The  extent  of  this  principle,  as  declared  in  our 
adjudged  cases,  is,  not  that  a  creditor  may  not 
question  the  validity  of  a  conveyance  at  any 
time  without  being  forever  thereafter  estopped 
from  acknowledging  Its  validity,  and  claiming  a 
benefit  under  It :  but  it  Is,  as  the  expressions 
run,  'he  cannot  claim  under  It  and  against  it/ 
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'he  cannot  elect  to  accept  the  rights  and  benefits 
It  coufers,  and  at  the  same  time  have  its  uses 
set  aside,  and  the  property  appropriated  toother 
and  different  uses ;'  'It  is  not  permissible  to  take 
both  under  and  against  an  assignment  made  for 
the  benefit  of  creditors.' " 

In  Wright  v.  Zelgler  Bros.  70  Qa.  501,  the 
court  said :  "A  creditor  cannot  be  permitted 
both  to  assail  and  claim  under  an  assignment : 
one  or  the  other  of  these  alternatives  he  must 
take.  His  election  should  be  made  before  he 
commences  his  proceedings,  and  he  should  not 
be  permitted  to  wait  the  result  of  his  suit  in 
order  to  make  his  election."  This  was  an  ac- 
tion of  trover  against  the  assignee  in  his  In- 
dividual capacity  by  one  who  had  sold  goods 
to  the  assignor,  the  seller  having  attempted 
to  rescind  the  sale  for  fraud.  The  point  arose 
by  reason  of  the  refusal  of  the  plaintiff  to 
answer  a  cross-interrogatory  as  to  whether,  if 
he  failed  to  recover  in  the  action,  he  would 
still  claim  to  be  a  creditor  of  the  assignor  to 
the  amount  of  the  sale.  The  court  held  that 
the  refusal  was  Immaterial,  apparently  upon  the 
ground  that  the  plaintiff  had  made  his  election 
by  bringing  the  action,  and,  as  a  matter  of  law, 
could  not  thereafter  claim  under  the  assignment. 
It  is  doubtful,  however,  whether  this  case  is 
authority  for  anything  more  than  the  proposi- 
tion that  If  a  creditor,  under  such  circum- 
stances, elects  to  rescind  the  sale  and  bring  an 
action  of  trover,  and  fails  !<n  such  action,  he 
cannot  thereafter  base  a  claim  against  the  as- 
signee on  the  theory  of  a  sale.  If  this  Is  the 
extent  of  the  decision,  the  case,  for  the  reasons 
pointed  out  in  subdivision  I.,  Is  not  an  au- 
thority for  the  position  that  the  commence- 
ment of  the  action  of  trover  under  such  circum- 
stances Is  a  repudiation  of  the  assignment 
precluding  the  creditor  from  claiming  there- 
under. 

Even  In  those  jurisdictions  which  maintain 
the  doctrine  that  an  attack  by  a  creditor  upon 
the  assignment  or  deed  of  trust,  though  unsuc- 
cessful, is  an  election  of  remedies  which  pre- 
cludes him  from  thereafter  claiming  under  the 
assignment  or  deed  of  trust,  such  doctrine  is 
undoubtedly  subject  to  the  same  qualification  as 
the  general  doctrine  of  election,  4.  e.,  the  cred- 
itor must  act  with  a  full  knowledge  of  the  facts. 
Thus,  in  Sexton  v.  Anderson,  95  Mo.  373,  8  3. 
W.  564,  the  court,  while  holding  that  one  who 
attached  property  included  In  a  bill  of  sale  to 
a  third  person,  and  attacked  that  sale  as  fraud- 
ulent, could  not  obtain  relief  In  the  attachment 
suit  upon  the  ground  that,  by  virtue  of  an  ex- 
trinsic agreement  of  which  he  had  no  knowledge 
when  he  commenced  his  attachment  action,  the 
bill  of  sale  was  converted  In  a  voluntary  assign- 
ment for  creditors,  said  that  his  Ignorance  of 
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the  benefit  of  those  who  should  eventually  be 
adjudged  to  be  entitled  to  subject  it  to  their 
claims;  either  Cupit  on  the  one  hand,  or  the 
creditors  on  the  other. 

High,  Receivers,  §  440,  p.  402,  V  5,  p.  6; 
Crine  v.  Davis,  68  Ga.  138. 

If  it  had  been  exempt  to  the  debtor  mak- 
ing the  assignment,  the  debtor  would  have 
been  entitled  to  the  property  or  to  the  pro- 
ceeds of  the  insurance  thereon  as  against 
the  receiver,  unless  he  had  waived  his  ex- 
emption. 

Beach,  Receivers,  9  205  (c) ;  High,  Re- 
ceivers, 8  442;  Tillotson  v.  Wolcott,  48  N. 
Y.  188. 

Assignees  and  receivers  take  subject  to 
all  liens. 

2  Beach,  Trusts  &  Trustees,  5  615;  Beach, 
Receivers,  $  202;  High,  Receivers,  §  440. 

It  is  as  much  the  duty  of  a  receiver,  in 


administering  an  estate,  to  protect  valid 
preferences  and  priorities,  as  it  is  to  make  a 
just  distribution  among  the  general  credit- 
ors. 

American  Trust  d  Sav.  Bank  v.  McQettv- 
gan,  152  Ind.  582,  52  N.  £.  793;  Gluck  * 
B.  Receivers,  §$  28,  48;  First  Nat.  Bank  ▼. 
E.  T.  Barnum  Wire  &  Iron  Works,  58  Mich- 
315,  24  N.  W.  543,  25  N.  W.  202;  People 
ex  rel.  Atty.  Qen.  v.  Security  L.  Ins.  d  An- 
nuity Co.  79  N.  Y.  267 ;  Lenox  v.  Notrebe, 
Hempst.  225,  Fed.  Gas.  No.  8,246b. 

Wherever  it  is  necessary  to  prevent  fraud, 
regardless  of  the  intention  of  the  parties, 
equity  will  create  and  enforce  a  constructive 
or  implied  trust. 

10  Am.  &  Eng.  Enc.  Law,  p.  2;  1  Pom. 
Eq.  Jur.  9  155;  Bispham,  Eq.  p.  118. 

Money  received  by  a  trustee  upon  a  policy 


that  agreement  might  be  a  .very  good  reason 
why  he  should  not  be  precluded  from  proving 
up  his  demands  In  a  proper  proceeding. 

A  creditor  who,  under  a  bona  fide  belief  that 
certain  property  In  the  hands  of  an  assignee 
for  creditors  belonged  to  a  firm  of  which  the 
assignor  was  a  member,  attaches  the  same  as 
property  of  the  firm,  does  not  lose  his  right  to 
a  distributive  share  In  the  assigned  estate, 
although  it  is  finally  adjudged  that  the  property 
belonged  to  the  assignor  Individually,  and  there- 
fore passed  to  the  assignee.  The  decision  Is 
upon  the  ground  that  the  election,  to  be  bind- 
ing, must  be  made  with  a  full  knowledge  of  the 
facts,  and  that  In  this  case  the  creditor  did  not 
have  a  full  knowledge  of  the  facts.  Anderson 
v.  Risdon-Cahn  Co.  13  Wash.  494,  43  Pac.  337. 

So,  also,  Tennant  v.  Stoney,  1  Rich.  Eq.  224, 
44  Am.  Dec.  213,  held  that  a  simple  contract 
creditor,  secured  by  a  bond  and  Indenture  for 
the  benefit  of  certain  creditors  containing  a 
provision  that  they  should  be  void  If  the  debtor 
paid  the  debts  secured  within  a  specified  time, 
did  not  waive  his  right  to  take  thereunder  by 
bringing  an  action  on  his  claim  before  the  ex- 
piration of  the  time  mentioned.  The  decision 
was  upon  two  grounds,  one  that  the  bringing 
of  rbe  suit  was  no  Infringement  of  the  terms  of 
the  bond  and  Indenture,  and  the  other,  that  it 
was  brought  in  Ignorance  of  their  execution,  and 
was  abandoned  as  soon  as  the  creditor  learned 
thereof.  See  also  He  Woodward,  67  How.  Fr. 
359,  supra,  I. 

Hallday  Bros.  y.  Croom.  9  Lea,  349,  limits 
the  rule  that  a  creditor  who  attacks  a  deed  of 
trust  for  creditors  must  stand  by  his  election, 
and,  If  he  fall,  can  take  nothing  under  the  deed, 
to  cases  where  the  entire  deed  Is  Impeached, 
and  denies  its  application  to  a  creditor  who 
merely  attacks  a  preferred  claim  secured  by  the 
deed. 

So,  also,  Cowan  v.  Olll,  11  Lea,  675,  holds 
that  a  creditor  who  unsuccessfully  seeks  to  set 
aside,  as  fraudulent,  a  prior  deed  of  trust  recog- 
nized by  an  assignment  for  creditors  is  not 
thereby  precluded  from  claiming  under  the  as- 
signment. 

In    McKlndley   v.    Nourse,    67   Iowa,    118,   a 
seller  of  goods  rescinded  the  sale  after  an  as- 
signment  for  creditors  by   the  purchaser,   and 
replevied  the  goods  from  the  assignee.     Pend- 
ing the  action,  the  plaintiff  therein  filed  a  claim 
with  the  assignee,  giving  credit  therein  for  the 
goods  taken  In  tfie  replevin  action,  and  received 
his  pro  rata  share  on  the  claim.     Subsequently 
the  replevin  action  was  determined  against  him,  ' 
and  he  then,  but  after  the  expiration  of  the  time  , 
allowed  for  filing  claims,  filed  a  claim  for  the  • 
amount  for  which  he  had  given  credit  when  his 
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first  claim  was  filed,  i.  e.,  the  value  of  the  good* 
which  In  accordance  with  the  judgment  In  the 
replevin  action  he  bad  paid  to  the  assignee. 
The  court  held  that  he  was  not  entitled  to  the 
allowance  of  the  last  claim ;  but  this  decision 
was  upon  the  ground  that  It  was  not  filed  in 
time. 

So,  also,  in  Lovenberg  v.  National  Bank,  67 
Tex.  440,  2  S.  W.  874,  5  S.  W.  816,  it  was  held 
that  a  creditor  who  took  property  from  the  pos- 
session of  the  assignee  by  virtue  of  a  chattel 
mortgage,  which  was  subsequently  held  Invalid 
as  In  contravention  of  the  assignment  law,  had 
lost  the  benefit  of  the  assignment  because  he 
had  delayed  too  long  In  filing  his  claim,  the 
court  holding  that  the  pendency  of  the  action 
In  which  the  chattel  mortgage  was  finally  ad- 
judged Invalid  was  not  a  sufficient  excuse 
for  the  delay.  Any  Implication  that  there  may 
be  In  this  decision  that  the  creditor  in  question 
might  have  taken  under  the  assignment  if  he 
had  filed  his  claim  In  time,  notwithstanding  his 
claim  under  the.  mortgage,  may,  doubtless,  be 
reconciled  with  the  doctrine  that  a  creditor,  by 
attacking  the  assignment,  even  if  unsuccessfully, 
thereby  waives  his  right  to  take  under  it,  upon 
the  ground  that  the  assertion  of  the  chattel 
mortgage  was  not  inconsistent  with,  and  did  not 
iuvolve  a  repudiation  of,  the  assignment. 

A  number  of  courts,  however,  have  held  'that 
where  a  creditor's  attack  on  the  assignment  has 
been  unsuccessful,  and  has  been  finally  deter- 
mined against  hlro,  he  Is  not  thereafter  preclud- 
ed from  claiming  under  the  assignment.  It  is 
so  held  in  Peters  v.  Bain,  133  U.  S.  670.  33  L. 
ed.  696,  10  Sup.  Ct.  Rep.  354.  This  doctrine 
Is  also  supported  by  the  following  cases,  which 
will  be  hereafter  cited  at  greater  length:  New 
England  Bank  v.  Lewis,  8  Pick.  113 ;  Re  Van 
Norman,  41  Minn.  494,  43  N.  W.  334;  Jewett 
v.  Woodward,  1  Edw.  Ch.  195;  Mills  v.  Park- 
hurst,  126  N.  Y.  89,  13  L.  R.  A.  472,  26  N.  E. 
1041 ;  Sternfeld  v.  Slmonson.  44  Hun,  429 ; 
Clark  v.  Ward,  12  Gratt.  440. 

In  New  England  Bank  v.  Lewis,  8  Pick.  113, 
supra,  a  creditor  who  was  given  a  preference 
by  a  deed  of  trust  for  creditors  thereafter  con- 
tinued an  attachment  action  that  was  pending 
against  the  debtor  at  the  time  of  the  execution 
of  the  deed  of  trust,  until  a  Judgment  was  ren- 
dered against  him.  It  was  held  that  the  cred- 
itor by  so  doing  did  not  waive  his  right  to 
tnke  under  the  deed.  As  already  shown  in 
subdivision  I.,  the  court  in  this  case  Intimated 
that  if  the  attachment  had  been  successful  the 
creditor  could  not  have  claimed  under  the  as- 
signment. 

In  Re  Van  Norman,  41  Minn.  494.  43  N.  W. 
334,  a  creditor,  after  an  assignment  for  credit* 
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covering  the  trust  property  is  the  property 
of  the  cestuis  que  trust. 

1  Wood,  Fire  Ins.  2d  ed.  9  306,  p.  685; 
Lerow  v.  Wilmarth,  9  Allen,  384. 

The  title  which  Cupit  sold  to  satisfy  his 
lien  operates  as  of  July  15,  1893, — the*  date 
of  the  levy  of  his  wtU  of  attachment.  What- 
ever mutations  have  affected  the  property 
since  then  do  not  change  his  position,  but 
inure  to  his  benefit  until  his  lien  is  satis- 
fied. 

William*  v.  IMley,  67  Conn.  50,  37  L.  R. 
A.  150,  34  AtL  765;  Gilbert  v.  Port,  28  Ohio 
St.  276. 

The  receiver  did  insure,  whether  he  was 
bound  to  or  not.  What  did  he  insure  for! 
Manifestly,  as  the  interests  should  appear. 
The  petitioner  knew  of  the  insurance,  and 
was  not  obliged  to  effect  a  double  insurance 
in  order  to  protect  the  estate. 


Hawes  v.  Lathrop,  38  Cal.  493. 

The  receiver,  as  such,  had  an  insurable 
interest,  but  what  was  it?  It  could  not  at- 
tach for  the  general  creditors  until  Cupit's 
debt  was  paid. 

California  Ins.  Co.  v.  Union  Compress  Co. 
133  U.  S.  387,  33  L.  ed.  730,  10  Sup.  Ct.  Rep. 
365.  See  also  Waring  v.  Indemnity  F.  Ins. 
Co.  45  N.  Y.  606,  6  Am.  Rep.  146;  Herki- 
mer v.  Rice,  27  N.  Y.  180;  Pennefeather  v. 
Baltimore  Steam-Packet  Co.  58  Fed.  481; 
Quarles  v.  Clayton,  87  Tenn.  308,  3  L.  R. 
A.  170,  10  S.  W.  505;  Barber,  Ins.  fl  50, 
p.  72;  Parsons,  Maritime  Law,  29;  Snow  v. 
Carr,  61  Ala.  363,  32  Am.  Rep.  3;  Siter  v. 
Morr*,  13  Pa.  218;  Stillwell  v.  Staples,  19 
N.  Y.  406. 

McLaughlin's  possession  all  this  time  was 
subject  to  the  hen  of  Cupit.  Therefore  it 
was     quasi-wrongful     to    that     extent    as 


ora,  pursued  In  the  Federal  court  an  attachment 
that  was  levied  the  day  of  the  assignment  but 
was  apparently  subordinate  to  the  assignment 
If  the  latter  was  valid,  and  successfully  resisted 
a  motion  by  the  assignee  in  the  Federal  court  to 
dissolve  the  attachment.  He  recovered  a  judg- 
ment, and  caused  the  attached  property  to  be 
•old  on  execution,  but  subsequently  paid  the 
assignee  the  value  of  the  property  because  of  a 
judgment  recovered  by  the  assignee  in  the  state 
•court  In  an  action  against  the  marshal  who 
levied  the  attachment.  It  was  held  that  the 
creditor  had  not  lost  his  right  to  take  under 
the  assignment.  This  decision  was  the  logical 
result  of  the  view  taken  by  the  court  of  the 
doctrine  of  election.  The  court  said  In  that 
connection :  "A  mere  attempt  to  pursue  a  rem- 
edy or  claim  a  right  to  which  a  party  Is  not 
•entitled,  and  without  obtaining  any  legal  satis- 
faction therefrom,  will  not  deprive  him  [the 
attaching  creditor]  of  the  benefit  of  that  which 
be  had  originally  a  right  to  resort  to  or  claim." 

In  Jewett  v.  Woodward,  1  Edw.  Ch.  195, 
mupra,  It  was  held  that  a  creditor  did  not,  by 
commencing  proceedings  against  an  assignee  as 
an  abseut  debtor  and  giving  the  assignee  notice, 
lose  his  right  to  come  in  under  the  assignment 
where  the  proceedings  proved  unavailing  or 
were  abandoned.  The  court  said:  "The  doc- 
trine of  election  does  not  apply  to  a  case  like 
the  present;  where  the  question  Is  merely  as 
to  the  remedy  or  mode  of  proceeding.  If  one 
remedy  falls,  the  party  may  oftentimes  resort 
to  another.  Nothing  Is  more  common  than  to 
leave  a  party  to  his  bill  In  equity  after  a  fruit- 
less attempt  at  law,  and  vice  versa." 

In  Mills  v.  Parkhurst,  126  N.  Y.  89,  13  L.  R. 
A.  472,  26  N.  E.  1041,  supra,  the  court  held 
that  the  pendency  of  an  appeal  by  a  creditor 
from  a  decree  sustaining  an  assignment  In  an 
■action  brought  by  him  to  set  It  aside  as  fraud- 
ulent did  not  prevent  him  from  coming  In  and 
aharing  In  the  distribution  under  the  assign- 
ment. In  this  case  It  was  urged  that  the  cred- 
itor, by  bringing  his  suit  to  set  aside  the  as- 
signment, was  precluded,  under  the  doctrine  of 
election,  from  taking  under  It;  but  the  court 
-of  appeals  held  that  the  doctrine  of  election  did 
not  apply,  saying :  "The  basis  for  the  applica- 
tion of  the  doctrine  is  in  the  proposition  that 
where  there  Is,  by  law  or  by  contract,  a  choice 
between  two  remedies  which  proceed  upon  op- 
posite and  Irreconcilable  claims  of  right,  the 
-one  taken  must  exclude  and  bar  the  prosecution 
of  the  other.  .  .  .  So,  It  Is  conceivable  that 
the  rule  may  be  so  extended  as  to  apply  to  the 
-case  where  a  creditor  comes  In  under  an  as- 
signment by  his  debtor  for  the  benefit  of  cred- 
itors, In  such  way  and  with  such  attitude  as 
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should  preclude  him  from  thereafter  assailing 
Its  validity."  The  court  also  points  out  that 
an  assignment  for  creditors  Is  involuntary  as 
to  creditors,  and  does  not  depend  for  Its  va- 
lidity upon  their  assent.  Again,  the  court  says : 
"If  there  is  any  election  for  him  [the  creditor] 
to  make  It  can  only  be  with  respect  to  what 
remedies  may  be  available  to  him  In  order  to 
right  himself  upon  his  judgment  against  the 
assignor,  and  to  avoid  the  assignment." 

In  Sternfeld  v.  Slmonson,  44  Hun,  429,  supra, 
It  was  held  that  the  commencement  of  an  action 
by  the  creditor  upon  his  claim  against  the  as- 
signor for  creditors,  In  which  an  attachment 
was  Issued,  but  not  levied,  did  not  prevent  him 
from  claiming  under  the  assignment,  although 
the  action  proceeded  to  judgment  in  favor  of 
the  creditor,  the  execution  and  attachment  be- 
ing returned  nulla  bona.  The  court  takes  the 
same  view  of  the  doctrine  of  the  election  as 
Re  Van  Norman,  41  Minn.  494,  43  N.  W.  334, 
supra.  It  said  that  If  the  creditor  by  means 
of  the  attachment  had  secured  any  of  the  prop- 
erty covered  by  the  assignment  a  different  ques- 
tion might  be  presented,  and  distinguishes  Ise- 
lln  v.  Henleln,  16  Abb.  N.  C.  73,  supra,  I.,  upon 
the  ground  that  that  case  -proceeds  expressly 
upon  the  ground  that  the  attacking  creditor 
had  seized  and  obtained  possession  of  the  as- 
signee's estate  under  his  attachment. 

That  a  creditor  secured  by  a  deed  of  trust 
for  specified  creditors  sues  out  an  attachment 
and  attacks  the  deed  of  trust  as  invalid  does  not. 
If  he  falls  on  such  attack,  preclude  him  from 
demanding  and  receiving  of  the  trustees  his 
ratable  portion  of  the  proceeds  of  the  property 
In  their  hands  In  accordance  with  the  provisions 
of  the  deed.  Clark  v.  Ward,  12  Oratt.  440, 
supra. 

Re  Hobson,  81  Iowa,  392,  11  L.  R.  A.  255, 
46  N.  W.  1095.  held  that  the  holder  of  a  note 
was  not  estopped  to  claim  under  an  assignment 
by  Its  maker  for  the  benefit  of  creditors  by  the 
fact  that,  being  compelled  either  to  permit  the 
sureties  to  bring  suit  or  to  release  them,  he 
permitted  them  to  bring  an  attachment  In  his 
name  and  attack  the  validity  of  the  assignment, 
where  the  attachment  suit  has  been  dismissed. 
The  decision  In  this  case,  however,  was  based,  In 
part  at  least,  upon  the  fact  that  the  permission 
granted  by  the  holder  of  the  note  to  the  sure- 
ties to  bring  the  suit  in  his  name  was  Invol- 
untary. 

A  creditor  does  not  waive  his  rights  under 
an  assignment  for  creditors  by  bringing  an  ac- 
tion, which  has  been  dismissed,  on  a  note  se- 
cured by  the  assignment.  Clark  v.  Glbboney,  3 
Hughes,  391,  Fed.  Cas.  No.  2,821.  In  this  case, 
however,  the  court  held  that  the  remedies  were 
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against  him,  excepting  in  so  far  aa  Cupit 
sees  fit  to  ratify  his  action;  and  to  that 
extent,  and  pro  hoc  vice,  Cupit  is  a  superior 
cestui  que  trust  for  the  amount  of  his  claim. 

2  Pom.  Eq.  Jur.  ft  1058;  Diamond  Match 
Co.  v.  Taylor,  83  Md.  394,  34  Atl.  1015;  Kim- 
mel  v.  Dickson,  5  8.  D.  221,  25  L.  R.  A.  309, 
58  N.  W.  561. 

This  property,  in  the  form  of  money,  is 
still  in  the  hands  of  the  receiver,  a  dividend 
not  having  been  paid  since  the  fire.  It  is 
not  dissipated,  and  may  be  traced  and  appro, 
priated  to  Cupit's  superior  claim. 

Ferchen  v.  Arndt,  20  Or.  121,  29  L.  R.  A. 
064,  37  Pac.  161 ;  Cavin  v.  Qleason,  105  N.  Y. 
262,  UN.  E.  504;  Williams  v.  Lilley,  67 
Conn.  50,  37  L.  R.  A.  150,  34  Atl.  765;  Fan- 
ning v.  Equitable  F.  <£  M.  Ins.  Co.  46  111. 
A  pp.  215. 

This  money  represents  that  property. 

Williams  v.  Lilley,  67  Conn.  50,  37  L.  R. 
A.  150,  34  Atl.  765;  Cavin  v.  Gleason,  105 
N.  Y.  262,  11  N.  E.  504;  Ferchen  v.  Arndt, 
26  Or.  121,  29  L.  R.  A.  664,  37  Pac.  161; 
Fanning  v.  Equitable  F.  &  M.  Ins.  Co.  46 
111.  App.  215;  Kimmel  v.  Dickson,  5  S.  D. 


221,  25  L.  R.  A.  309,  58  N.  W.  561 ;  Orange 
Mill  Co.  v.  Western  Assur.  Co.  118  111.  398, 
9  N.  E.  274;  People's  Street  R.  Co.  v.  Spen- 
cer, 156  Pa.  85,  27  Atl.  113;  Diamond  Match 
Co.  v.  Taylor,  83  Md.  394,  34  Atl.  1015. 

The  rule  of  equity  in  such  cases  is  that 
the  proceeds  go  to  the  one  who  suffered  the 
loss,  and  in  the  order  the  property  would 
have  gone,  regardless  of  who  effected  the  in- 
surance. 

Williams  v.  Lilley,  67  Conn.  50,  37  L.  R. 
A.  150,  34  Atl.  765;  Gilbert  v.  Port,  28  Ohio 
St.  276;  Pennefeather  v.  Baltimore  Steam 
Packet  Co.  58  Fed.  481;  Home  Ins.  Co.  v. 
Baltimore  Warehouse  Co.  93  U.  8.  527,  23 
L.  ed.  868. 

Suppose  a  fire  had  occurred  during  the 
lifetime  of  the  policy  in  force  when  the  as- 
signment was  made.  Since  the  insurance 
money  merely  represents  the  property,  there 
would  be  no  question  but  that  Cupit  would 
get  it. 

Wyman  v.  Wyman,  26  N.  Y.  253;  Herki- 
mer v.  Bice,  27  N.  Y.  163;  High,  Receivers, 
§  442;  Beach,  Receivers,  §  205. 

This  being  so,  the  same  rule  must  neces. 


concurrent,  and  were  not  Inconsistent,  and 
therefore  the  doctrine  of  election  would  not  ap- 
ply In  any  view. 

In  Coverdale  v.  Wilder,  17  Pick.  178,  a  dep- 
uty sheriff  bad  levied  an  attachment  upon  cer- 
tain property.  The  debtor  subsequently  made 
an  assignment  for  creditors,  which  provided 
that  the  assignee  should  first  pay  all  claims 
or  encumbrances  that  such  deputy  sheriff  might 
have  upon  the  property.  The  latter  became  a 
party  to  the  assignment,  but  the  attachment 
action  proceeded  and,  upon  the  death  of  the  as- 
signor, was  continued  against  his  administra- 
tors, and  finally  resulted  in  a  judgment  In  the 
plaintiff's  favor.  Execution,  however,  was  staid 
upon  a  suggestion  of  the  Insolvency  of  the 
estate.  It  was  held  that  the  continuance  of 
the  attachment  action  did  not  amount  to  a 
waiver  of  the  right  to  take  under  the  assign- 
ment. The  decision,  however,  was  upon  the 
ground  that  the  intention  of  the  assignor  as 
expressed  In  the  assignment  was  not  merely 
that  the  lien  of  the  attachment  should  be  dis- 
charged, but  that  the  debt  should  be  paid. 

In  Eppright  v.  Kauffman,  90  Mo.  25,  it  was 
held  that  where  a  claim  of  a  creditor  has  been 
submitted  to  the  assignee  and  allowed  by  the 
latter,  thus  passing  in  rem  judioatum,  the  cred- 
itor's right  to  a  dividend  cannot  be  affected  by 
the  fact  that  he  subsequently  recovers  a  judg- 
ment against  the  assignor,  and  attempts  by 
legal  procedure  to  have  the  judgment  satisfied 
out  of  what,  at  that  time,  were  not  considered 
as  passing  as  assets  into  the  hands  of  the  as- 
signee, though  It  was  afterwards  held  that  they 
did  pass  to  him. 

In  Golden's  Appeal,  110  Pa.  581,  1  Atl.  660, 
it  was  held  that  the  fact  that  after  an  unau- 
thorized and  Invalid  reassignment  by  an  as- 
signee to  an  assignor  for  creditors,  a  creditor 
procured  the  issuance  of  an  attachment  execu- 
tion against  a  debtor  of  the  assignor,  did  not 
amount  to  a  waiver  of  such  creditor's  right  to 
Insist  upon  the  enforcement  of  the  assignment. 
The  court  said  that  the  Issuance  of  the  attach- 
ment execution  was  doubtless  prompted  by  the 
unauthorised  reconveyance  of  the  trust  property, 
and  was  resorted  to  for  the  purpose  of  ac- 
quiring a  lien  on  the  fund  In  case  the  reas- 
signment should  be  adjudged  effective  for  the 
purpose  of  reinvesting  the  assignor  with  the 
title  to  the  property. 
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It  Is  apparent  from  the  cases  cited  In  this  di- 
vision that  the  determination  of  the  question 
whether  an  unsuccessful  attack  on  the  assign- 
ment that  has  been  finally  determined  will  pre- 
clude the  creditor  from  claiming  thereunder,  as- 
suming that  the  creditor  acted  with  a  full  knowl- 
edge of  the  falls*  depends  upon  the  view  that 
the  court  takes  of  the  general  doctrine  with 
respect  to  the  election  between  Inconsistent  rem- 
edies. If  the  mere  commencement  of  an  action 
attacking  the  assignment,  though  unfounded  In 
fact  or  law,  be  deemed  the  election  of  a  remedy, 
such  remedy  Is  Inconsistent  with  a  claim  under 
the  assignment,  and  under  the  general  doctrine 
of  election  must  be  held  to  exclude  such  a  claim. 
If,  however,  the  view  expressed  In  Re  Van  Nor- 
man, 41  Minn.  404,  43  N.  W.  334,  supra,  Is  cor- 
rect, a  mere  attack  upon  the  assignment  which 
proves  unsuccessful  does  not  constitute  an  elec- 
tion of  remedies,  because  In  such  a  case  what  is 
supposed  to  be  a  remedy  Is  In  fact  no  remedy  at 
all,  and  therefore,  though  the  position  of  the 
creditor  In  attacking  the  assignment  Is  Incon- 
sistent with  a  claim  under  It,  yet  the  doctrine 
of  election  does  not  apply  because  there  has 
been  In  fact  no  choice  between  remedies. 

III.  When  creditor's  attack  on  assignment  or 
deed  of  trust  is  still  pending  and  undetermined. 

It  is  obvious  that  In  those  jurisdictions,  In 
which  it  is  held  that  an  attack  on  the  assign- 
ment, even  If  It  has  been  determined  adversely 
to  the  creditor,  precludes  him  from  thereafter 
claiming  under  the  assignment,  the  pendency  of 
an  attack  not  yet  determined  will,  a  fortiori, 
preclude  him. 

It  Is  held  In  Lehman  v.  Meyer,  67  Ala.  396, 
that  a  bill  fled  by  certain  creditors  for  their 
own  benefit  cannot  be  properly  framed  In  a 
double  aspect,  so  as  to  have  a  conveyance  exe- 
cuted by  the  debtor  declared  In  one  alternative 
fraudulent  and  void,  and  in  the  other  alter- 
native, to  have  the  same  sustained  as  a  general 
assignment  Inuring  equally  to  the  benefit  of  all 
creditors.  The  decision  is  upon  the  ground  that 
the  two  reliefs  sought  are  Inconsistent,  and  a 
contrary  decision  In  Crawford  v.  Klrksey,  50 
Ala.  590,  Is  overruled.  The  doctrine  of  Leh- 
man v.  Meyer,  67  Ala.  396,  was  approved  In 
Moog  v.  Talcott,  72  Ala.  210,  and  applied  to 
the  case  of  a  general  creditor's  bill,  the  court 
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sarily  apply  when  a  mere  trustee,  an  officer 
of  the  court*  for  the  court,  and  as  the  act 
of  the  court,  procures  the  policy. 

Waring  v.  Indemnity  F.  Ins.  Co.  45  N.  Y. 
006,  6  Am.  Rep.  146;  Williams  v.  Lilley,  67 
Conn.  50,  37  L.  R.  A.  150,  34  Atl.  765;  Gil- 
bert v.  Port,  28  Ohio  St.  276. 

Aa  between  vendor  and  vendee  under  an 
executory  contract  of  purchase,  the  interest 
of  the  vendee  relates  to  the  date  of  the  con- 
tract, and  upon  the  exercise  of  his  right  to 
purchase,  any  insurance  money  received  for 
damage  or  loss  to  the  property,  by  equitable 
conversion  represents  the  property  itself. 

William*  v.  Lilley,  67  Conn.  50,  37  L.  R. 
A.  150,  34  Atl.  765;  Gilbert  v.  Port,  28  Ohio 
St.  276;  Reynard  v.  Arnold,  L.  R.  10  Ch. 
386;  Covin  v.  Qleason,  105  N.  Y.  262,  11  N. 
E.  504;  Orange  Mill  Co.  v.  Western  Assur. 
Co.  118  111.  398,  9  N.  E.  274. 

The  primary  purpose  of  insurance  money 
is  to  rebuild  the  property. 

Williams  v.  Lilley,  67  Conn.  50,  37  L.  R. 
A.  150,  34  Atl.  765. 

Since  as  between  vendor  and  vendee  the 
insurance  money  represents  the  property  it- 


self, and  goes  to  the  one  entitled  thereto,  the 
same  rule  must  apply  as  between  a  receiver 
and  a  creditor  whom  he  in  his  trust  capacity 
represents,  and  who  has  during  all  the  re- 
ceivership a  superior  lien  on  the  corpus  of 
the  property,  which  equity  follows  into  the 
insurance  money. 

Orange  Mill  Co.  v.  Western  Assur.  Co.  118 
111.  398,  9  N.  E.  274;  Reed  v.  Lukens,  44  Pa. 
200,  84  Am.  Dec.  425;  Hill  v.  Cumberland 
Valley  Mut.  Protection  Co.  59  Pa.  474;  Peo- 
ple's Street  R.  Co.  v.  Spencer,  156  Pa.  85,  27 
Atl.  113;  Qleason  v.  First  Nat.  Bank,  13 
Fed.  719;  Pennefeather  v.  Baltimore  Steam- 
Packet  Co.  58  Fed.  481;  Home  Ins.  Co.  v. 
Baltimore  Warehouse  Co.  93  U.  S.  527,  23 
L.  ed.  868;  Hatoes  v.  Lathrop,  38  Cal.  493. 

The  loss  therefore  inures  to  the  benefit  of 
those  creditors  who  would  take  the  property, 
and  in  the  order  that  they  would  take  it. 

Perry,  Tr.  §  487 ;  Mother  v.  Lansing  Lum- 
ber Co.  112  Mich.  517,  71  N.  W.  161;  Lerow 
v.  Wilmarth,  9  Allen,  382;  London  &  N.  W. 
R.  Co.  v.  Olyn,  1  El.  &  El.  652;  Pennefeather 
v.  Baltimore  Steam-Packet  Co.  58  Fed.  481; 
Williams  v.  Lilley,  67  Conn.  50,  37  L.  R.  A. 


holding  that  the  principle  Is  the  same  whether 
the  suit  is  by  a  general  creditor's  bill  or  a  bill 
filed  by  one  or  more  creditors  for  their  own 
benefit. 

In  Lelnkauff  v.  Forchelmer,  87  Ala.  258,  6 
So.  149,  It  was  held  that  a  creditor  who  at- 
tacks a  sale  of  property  by  his  debtor  to  a  third 
person  and  attaches  the  property  cannot,  at 
least  while  prosecuting  such  remedy,  claim 
under  the  agreement  of  the  purchaser  to  pay, 
out  of  the  purchase  price,  certain  specified  sums 
to  certain  creditors  Including  the  creditor  in 
question.  See  also  Valentine  v.  Decker,  43  Mo. 
583,  supra,  II. 

A  seller  who,  after  an  assignment  for  credit- 
ors by  the  buyer,  rescinds  the  sale  and  replevies 
the  goods  from  the  assignee  cannot,  while  ac- 
tion is  still  pending,  have  a  claim  as  for  goods 
sold  and  delivered  against  the  assigned  estate. 
Hargadine-McKlttrlck  Dry  Goods  Co.  v.  War- 
den, 151  Mo.  578,  52  S.  W.  593. 

In  Re  Wilcox,  1  Am.  Bankr.  Rep.  544,  the 
referee  in  bankruptcy  for  the  district  of  Ten- 
nessee held  that  the  pendency  of  a  replevin  ac- 
tion by  the  seller  of  goods  against  the  assignor 
and  the  assignee  In  an  assignment  for  creditors, 
in  which  goods  of  a  certain  value  have  been  re- 
plevied, does  not  deprive  the  seller  of  the  right 
to  a  pro  rata  share  under  the  assignment  upon 
the  amount  of  his  entire  claim,  less  the  value 
of  the  goods  replevied.  The  decision  rests  upon 
the  ground  that  the  replevin  action  was  not  an 
attack  upon  the  assignment,  and  did  not  seek 
to  withdraw  from  the  hands  of  the  assignee  any 
property  which  was  confessedly  an  asset  of  the 
assignor.  The  Tennessee  cases  cited  in  sub- 
division It.  are  distinguished  upon  the  ground 
that  in  those  cases  the  attitude  assumed  by  the 
creditors  who  were  held  to  be  precluded  from 
taking  under  the  assignment  was  necessarily 
hostile  to  and  involved  a  repudiation  of  the  as- 
signment. In  this  case  the  claim  exceeded  the 
demand  of  the  complaint  In  the  replevin  suit. 
With  respect  to  this  excess,  as  is  pointed  out 
in  the  opinion,  there  could  be  no  pretense  for 
denying  the  right  of  the  creditor  to  a  pro  rata 
share,  unless  upon  the  principle  that  any  claim, 
no  matter  of  what  nature,  Is  forfeited  by  the 
bringing  of  the  replevin  suit.  With  respect  to 
so  much  of  the  claim  as  was  covered  by  the  de- 
mand in  the  replevin  suit,  it  would  seem  that 
the  distinction   pointed  out  In   subdivision   I. 
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might  apply,  and  that,  as  to  this  part  of  the 
claim,  the  decision  that  the  creditor  had  not 
waived  the  benefits  of  the  assignment  would  not 
necessarily  be  conclusive,  unless  the  claim  filed 
with  the  assignee  was  based  on  a  conversion  of 
the  goods.  If  the  claim  were  for  part  of  the 
purchase  price  based  on  the  theory  of  a  valid 
sale,  another  question  would  be  presented, 
which  would  not  be  materially  affected  by  the 
assignment,  namely,  whether  the  seller,  having 
elected  to  rescind  and  replevin  the  goods,  could 
take  the  inconsistent  position  that  there  was  a 
valid  sale,  and  file  a  claim  for  the  purchase 
price. 

An  assignee,  under  an  assignment  for  credit- 
ors who  shall  accept  their  proportionate  share 
of  the  assigned  estate  and  discharge  the  debt- 
ors, properly  refuses  to  act  upon  an  acceptance 
by  a  creditor  which,  In  effect,  reserves  the  right 
to  maintain  garnishment  proceedings  for  a  debt 
due  the  assignor  instituted  after  the  assign- 
ment :  and  if  the  creditor  does  not  give  an  un- 
conditional acceptance  he  Is  precluded  from 
sharing  in  the  trust  estate.  Moody  v.  Temple- 
man,  23  Tex.  Civ.  App.  874,  56  S.  W.  588. 

While,  as  already  pointed  out,  the  position 
that  a  creditor,  even  by  an  unsuccessful  attack 
on  the  assignment,  is  precluded  from  claiming 
thereunder,  necessarily  involves  a  denial  of  the 
right  to  claim  under  the  assignment  pending  an 
attack  thereon,  the  contrary  position  that  an 
unsuccessful  attack  does  not  preclude  the  cred- 
itor leaves  that  question  open,  and  different 
views  may  be  taken  of  it  by  courts  which  hold 
In  general  that  an  unsuccessful  attack  will  not 
preclude  the  creditor.  Thus,  the  general  term 
of  the  supreme  court  In  Mills  v.  Parkhurst.  30 
N.  Y.  S.  R.  138,  9  N.  Y.  Supp.  109,  while  con- 
ceding that  If  the  attack  on  the  assignment  in 
that  case  had  terminated  it  would  not  be  held 
to  have  constituted  an  election  precluding  the 
creditor  from  claiming  under  the  assignment, 
yet  held  that  the  creditor  could  not  claim  un- 
der the  assignment  pending  an  appeal  from  a 
decree  adverse  to  him  and  sustaining  •  the  as- 
signment. The  court  of  appeals,  however,  In 
the  same  case  (126  N.  Y.  89,  13  L.  R.  A.  472, 
26  N.  E.  1041)  held  that  the  pendency  of  the 
appeal  did  not  preclude  the  creditor. 

G.  H.  P. 
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150,  34  Atl.  765;  Washington  Nat.  Bank  v. 
Smith,  15  Wash.  160,  45  Pac.  736;  Chipman 
v.  Carroll,  53  Kan.  163,  25  L.  R.  A.  305,  35 
Pac.  1109;  Miller  v.  Aldrioh,  31  Mich.  408; 
Sampson  v.  Orogan,  21  R.  I.  174  sub  nom. 
Sampson  v.  Bagley,  44  L.  R.  A.  711,  42  Atl. 
712;  Welsh  v.  London  Assur.  Corp.  151  Pa. 
607,  25  Atl.  142;  Brough  v.  Biggins,  2  Gratt. 
409;  Graham  v.  Roberts,  43  N.  C.  (8  Ired. 
Eq.)  99;  Waring  v.  Indemnity  F.  Ins.  Co. 
45  N.  Y.  606,  6  Am.  Rep.  146;  Still  ice  11  v. 
Staples,  19  N.  Y.  401 ;  Herkimer  v.  iZice,  27 
N.  Y.  163;  DeForest  v.  Fulton  F.  Ins.  Co.  1 
H%11,  84;  Siter  v.  Morrs,  13  Pa.  218;  J/itten- 
oerger  v.  Beacom,  9  Pa.  198 ;  California  Ins. 
Co.  v.  tfnton  Compress  Co.  133  U.  S.  387,  33 
L.  ed.  730,  10  Sup.  Ct.  Rep.  365;  State  Mut. 
F.  Ins.  Co.  v.  Updegraff,  21  Pa.  513. 

The  doctrine  of  equitable  conversion  ap- 
plies here  by  analogy  as  well  as  by  direct 
application. 

1  Pom.  Eq.  Jur.  §9  161,  371;  3  Pom.  Eq. 
Jur.  S  1159;  Lorillard  v.  Coster,  5  Paige, 
172;  7  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  477, 
note  4. 

Where  the  established  rights  of  the  par- 
ties cannot  be  worked  out  in  any  other  way, 
and  where  a  fraud  upon  the  law  and  the 
rights  of  the  parties  would  result  if  the 
application  of  the  doctrine  were  not  rec- 
ognized, and  (in  such  cases)  where  a  conver- 
sion has  taken  place,  whether  by  sale  under 
order  of  court,  a  power,  or  resulting  from 
an  action  of  the  elements,  so  to  speak,  the 
money,  the  proceeds  of  the  land,  goes  as  the 
land  would  have  gone  if  not  converted. 

7  Am.  &  Eng.  Enc.  Law,  2d  ed.  pp.  473, 
474;  Chapin,  Petitioner,  148  Mass.  589,  2  L. 
R.  A.  768,  20  N.  E.  195;  Holland  v.  Cruft, 
3  Gray,  162;  Simonds  v.  Simonds,  112 
Mass.  157;  Hawes  v.  Lathrop,  38  Cal.  493; 
Tullit  v.  Tullit,  1  Ambl.  370;  Eagle  v.  Em- 
met, 4  Bradf.  117;  Jagger  v.  Bird,  42  Hun, 
423;  Hovey  v.  Dary,  154  Mass.  7,  27  N.  E. 
<559. 

Since  the  lien  holder  is  entitled  to  the 
property  and  its  fruits  until  the  entire 
amount  of  his  claim  is  satisfied,  rents  col- 
lected by  a  general  receiver  in  the  meantime 
go  to  the  lien  holder  in  satisfaction  of  his 
claim. 

Loos  v.  Wilkinson,  110  N.  Y.  195,  1  L.  R. 
A.  250,  18  N.  E.  99;  15  Am.  &  Eng.  Enc. 
Law,  p.  819;  Williams  v.  Bartlett,  4  Lea, 
620;  Young  v.  Hail,  0  Lea,  179;  20  Am.& 
Eng.  Enc.  Law,  p.  37;  Home  Ins.  Co.  v. 
Baltimore  Warehouse  Co.  93  U.  S.  642,  23 
L.  cd.  869. 

Messrs.  Brown  &  Henderson,  for  re- 
spondent : 

At  the  inception  of  the  assignment  the 
intervener  was  one  of  the  class  for  whose 
benefit  it  was  made,  and  if  he  had  accepted 
it  he  could  have  claimed  under  it;  but  he 
has  repudiated  it,  and  has  not  only  contest- 
ed it,  but  has  obtained  a  decree  of  the 
courts  that  as  to  him  it  is  void,  and  there- 
fore he  can  claim  no  rights  under  it. 

Burrill,  Assignm.  p.  702,  §  476 ;  Beifeld  v. 
Martin,  4  Colo.  App.  578,  37  Pac.  32;  Val- 
entine v.  Decker,  43  Mo.  583;  Jcfferis*s  Ap- 
peal, 33  Pa.  39;  Fellotvs  v.  Oreenleaf,  43  N. 
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H.  421;  Adler  Goldman  Commission  Co.  t. 
People's  Bank,  65  Ark.  380,  46  S.  W.  536; 
O9 Bryan  Bros.  v.  Glenn  Bros.  91  Tenn.  107, 
17  S.  W.  1030. 

McLaughlin,  the  receiver,  owning  the  fee 
in  the  land  subject  only  to  such  claim  as  the 
intervener  had  under  his  inchoate  lien  by 
attachment  and  execution,  was  entitled  to 
the  possession  of  the  property,  subject  there- 
to, until  the  lien  ripened  into  a  title. 

He  was  entitled  to  use  it,  and  entitled  to 
the  rents,  issues,  and  profits  thereof.  It 
must  be  remembered  that  the  building  was 
consumed  by  fire,  and  that  the  receiver  re- 
ceived the  money  in  dispute  long  before 
there  was  any  sale  under  the  execution,  the 
sale  only  having  occurred  the  day  before 
this  hearing.  The  execution  or  attachment 
creditor  had  also  an  insurable  interest. 

There  was  no  obligation  whatever  on  the 
part  of  either  to  insure  for  the  benefit  of 
the  other. 

An  attachment  creditor  has  an  insurable 
interest  which  he  can  insure  for  his  own 
protection. 

1  May,  Ins.  {  83,  p.  150;  International 
Trust  Co.  v.  Boardman,  149  Mass.  158,  21 
E.  239 ;  Royal  Ins.  Co.  v.  Stinson,  103  U.  S. 
25,  26  L.  ed.  473. 

The  owner  of  the  equity  of  redemption  al- 
so has  an  insurable  interest  to  the  full  val- 
ue of  the  property,  notwithstanding  it  may 
be  encumbered  by  a  mortgage  or  other  liens. 

Carpenter  v.  Providence  Washington  Ins. 
Co.  16  Pet.  495,  10  L.  ed.  1044. 

The  insurance  is  a  personal  contract  be- 
tween each  insured  and  the  insurers,  and 
unless  there  is  some  contract  between  the 
debtors  and  creditors  to  the  contrary,  they 
each  hold  their  insurance  in  their  own 
right. 

Ibid.;  International  Trust  Co.  v.  Board- 
man,  149  Mass.  158,  21  N.  E.  239;  Plimp- 
ton v.  Farmers9  Mut.  F.  Ins.  Co.  43  Vt.  497f 
5  Am.  Rep.  297;  White  v.  Broum,  2Cush. 
412;  King  v.  State  Mut.  F.  Ins.  Co.  7  Cush. 
1,  54  Am.  Dec.  683;  Suffolk  F.  Ins.  Co.  v. 
Boyden.  9  Allen.  123;  Carter  v.  Rockett,  8 
Paige,  437;  I  Jones.  Mortg.  §  401;  McDon- 
ald v.  Black,  20  Ohio,  185,  55  Am.  Dee. 
448;  2  May,  Ins.  §  449;  Ames  v.  Richard- 
son, 29  Minn.  333.  13  N.  W.  137;  Nichols  v. 
Baxter,  5  R.  I.  491. 

Miner,  J.,  delivered  the  opinion  of  the 

court : 

By  his  petition,  Thomas  Cupit  seeks  to  ob- 
tain the  proceeds  of  the  fire  insurance  poli- 
cies, amounting  to  $5,000,  in  the  hands  of 
the  receiver  of  the  Park  City  Bank,  and  re- 
ceived by  him  at  a  time  when  Cupit,  by  vir- 
tue of  his  attachment  levy,  had  a  lien' upon 
the  property  upon  which  the  buildings  were 
burned;  and  claims  that  McLaughlin,  the 
receiver,  was  a  trustee,  and  a  representative 
of  a  court  of  equity,  and.  whether  he  was 
Cupit's  trustee  for  any  other  purpose  than 
merely  to  see  that  this  insurance  money 
should  go  in  satisfaction  of  the  debt  which 
the  property  it  represented  would  have  paid, 
and  to  see  justice  done,  he  was  certainly 
Cupit's  trustee  for  that  purpose,  and  should 
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be  held  liable  for  the  insurance  money;  that, 
as  the  court  had  possession  of  the  property 
through  its  receiver,  whose  title  is  fraudu- 
lent as  to  Cupit,  equity  will  convert  him  in- 
to a  trustee,  to  prevent  fraud,  and  to  re- 
store the  insurance  money  to  the  lienors; 
that  because  Cupit  had  rights  under  the  at- 
tachment as  a  creditor  of  the  bank,  and 
because  the  insurance  was  upon  the  proper- 
ty he  had  attached,  although  his  equity  of 
redemption  had  not  expired,  he  was  still  en- 
titled to  the  insurance  money,  although  he 
paid  nothing  towards  the  premiums,  and  re- 
fused to  recognize  the  rights  of  the  receiv- 
er in  the  premises.  We  cannot  concede  such 
asserted  rights  upon  the  part  of  Mr.  Cupit, 
the  intervener.  At  the  inception  of  the  as- 
signment Mr.  Cupit  was  one  of  a  class  of 
creditors  who  were  entitled  to  its  benefits, 
and,  had  he  accepted  it,  and  claimed  under 
it,  he  would  have  been  entitled  to  the  rights 
of  a  general  creditor.  So,  also,  after  the  at- 
tachment proceedings  against  the  property 
of  the  debtor,  if  they  had  proved  unavailing, 
or  when  they  were  abandoned,  a  creditor 
may,  under  certain  circumstances,  still  as- 
sent, and  take  under  the  assignment.  But 
the  petitioner  did  not  accept  or  claim  under 
the  assignment;  on  the  contrary,  he  reject- 
ed the  assignment,  and  has  continually  re- 
fused to  claim  under  it,  and  has  obtained  a 
decree  of  court,  which,  as  to  him,  rendered 
the  assignment  void. 

The  right  of  a  creditor  to  share  in  the 
benefits  of  an  assignment  is  based  in  part 
upon  his  assent.  This  is  one  of  the  condi- 
tions upon  which  he  takes  under  an  assign- 
ment, and  this  assent  is  presumed,  unless 
his  repudiation  is  made  known.  While  a 
creditor  is  under  no  obligation  to  accept  the 
provisions  of  an  assignment  made  for  his 
oenefit,  yet  he  cannot  hold  an  assignment 
good  in  part  and  bad  in  part.  If  he  ratifies 
it  at  all,  he  must  stand  by  it.  He  cannot 
accept  that  part  which  is  beneficial  to  him, 
and  repudiate  the  balance  of  it.  Nor  can 
he  receive  the  benefits  of  the  assignment 
while  he  is  in  actual  hostility  to  it,  claim- 
ing in  the  courts  that  it  is  fraudulent  and 
void,  and  refusing  to  accept  its  benefits. 
He  cannot  claim  benefits  under  it,  and  at 
the  same  time  attack  it  for  fraud,  and  ut- 
terly destroy  its  validity  as  to  him.  Bur- 
rill,  Assignm.  §§  476-479;  Jefferis's  Appeal, 
33  Pa.  39;  Valentine  v.  Decker,  43  Mo. 
583 :  Beifeld  v.  Martin,  4  Colo.  App.  578",  37 
Pac.  32;  Adler-Ooldman  Commission  Co.  v. 
People's  Bank,  65  Ark.  280,  46  S.  W.  536; 
O' Bryan  Bros,  v.  Glenn  Bros.  91  Tenn.  107, 
17  S.  W.  1030.  If  a  creditor  accepts  the 
benefits  of  an  assignment  knowing  the  facts, 
be  cannot,  ordinarily,  impeach  or  repudiate 
it  thereafter,  on  the  ground  that  it  is  ille- 
gal and  fraudulent.  So,  having  repudiated 
it  altogether,  he  cannot  take  under  its  pro- 
visions as  other  creditors  would  do  who  have 
accepted  it.  The  reason  of  this  rule  is  that 
be  is  not  entitled  to  two  inconsistent,  ad- 
verse, or  conflicting  rights.  One  is  neces- 
sarily a  denial  of  the  other.  Burrill,  As- 
signm.  6th  ed.  441;  Adler-Gol^man  Commis- 
sion Co.  v.  People's  Bank,  65  Ark.  380,  46 
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S.  W.  536.  Because  of  the  continued,  open, 
and  hostile  acts  of  the  petitioner  towards 
the  assignment,  and  his  continued  refusal  to 
accept  its  terms,  he  is  not  in  a  position  to 
claim  benefits  under  it,  as  other  creditors 
who  have  assented  to  it  are  entitled  to. 

But  Mr.  Cupit  still  claims  that  he  is  enti- 
tled to  the  $5,000  insurance  obtained  by  the 
receiver  on  a  policy  of  insurance  procured 
by  said  receiver  when  he  held  an  attachment 
lien  upon  the  property.  The  property  in 
question  was  assigned  by  the  bank.  The  re- 
ceiver had  possession  of  it,  and  received  the 
rents,  and  repaired  it  as  receiver.  As  to 
the  creditors  of  the  bank  who  had  accepted 
the  assignment,  the  receiver  had  title,  and 
was  entitled  to  take  charge  of  the  property, 
and  hold  it  until  such  time  as  Mr.  Cupit's 
attachment  lien  would  ripen  into  title  by 
sale  thereunder,  and  until  the  time  for  re- 
demption from  the  sale  should  expire.  The 
receiver  had  the  same  right  to  the  property 
that  the  bank  would  have  had  had  no  assign- 
ment been  made.  As  such  receiver,  he  had 
the  right  to  insure  the  property  for  the  ben- 
efit of  the  creditors  of  the  bank,  and  to  pay 
the  premiums  from  any  assets  in  his  hands. 
He  had  an  insurable  interest  in  the  proper- 
ty, and  was  entitled  to  use  it,  receive  rents 
from  it,  repair  it,  and  preserve  it  from  loss, 
the  same  as  any  other  owner  would  have; 
and  this  right  would  continue  until  the 
title  was  lost  by  sale  on  the  execution  and 
the  time  for  redemption  had  expired.  So 
Mr.  Cupit,  as  attaching  or  execution  cred- 
itor, and  owner  of  an  equity  of  redemption, 
had  an  insurable  interest  in  the  property. 
1  May,  Ins.  $83;  International  Trust  Co.  v. 
Boardman,  149  Mass.  158,  21  N.  E.  239; 
Royal  Ins.  Co.  v.  Btinson,  103  U.  S.  25,  26 
L.  ed.  473;  Carpenter  v.  Providence  Wash- 
ington Ins.  Co.  16  Pet.  495,  10  L.  ed.  1044. 
The  receiver  and  the  attaching  creditor  had 
an  insurable  interest,  and  could  insure  the 
property  for  their  own  benefit.  Under  such 
circumstances  the  insurance  would  be  a  per- 
sonal contract  between  the  insurance  com- 
pany and  each  party  insuring;  and,  unless 
there  be  some  contract  or  trust  relation  be- 
tween the  insured  parties  to  the  contrary, 
each  would  hold  the  money  derived  by  loss 
of  the  property  by  fire  in  their  individual  or 
official  right.  In  such  cases  the  contract  is 
personal,  and  does  not  run  with  the  title  to 
the  property.  As  held  in  Carpenter  v. 
Providence  Washington  Ins.  Co.  16  Pet.  495, 
10  L.  ed.  1044,  the  insurance  is  a  mere  spe- 
cial agreement  with  a  party  seeking  to  in- 
sure himself  against  apprehended  loss  on 
account  of  his  interest  in  a  particular  sub- 
ject-matter, and  not  at  all  incidental  to 
and  transferable  with  the  subject-mat- 
ter, and  in  case  of  loss  satisfaction 
must  be  to  the  person  insured.  2  May,  Ins. 
,§6;  International  Trust  Co.  v.  Boardman, 
140  Mass.  158,  21  N.  E.  239;  Plimpton  v. 
Farmers'  Mut.  F.  Ins.  Co.  43  Vt.  497,  5  Am. 
Rep.  297;  King  v.  State  Mut.  F.  Ins.  Co.  7 
Cush.  1;  McDonald  v.  Black,  20  Ohio,  185, 
55  Am.  Dec.  448;  Quarles  v.  Clayton,  87 
Tenn.  308,  3  L.  R.  A.  170,  10  S.  W.  505. 
There  are  many  cases  holding  that,  as  be- 
23 
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tween  *  vendor  and  vendee,  the  insurance 
money,  in  case  of  a  distribution  of  the  prop- 
erty, represents  the  property  itself,  because 
of  some  express  or  implied  contract  relation 
existing  between  the  parties.  Many  cases 
so  hold  because  of  a  contract,  express  or  im- 
plied, existing  between  the  parties.  In  this 
case  no  such  relation  is  shown  or  exists. 
See  Orange  Mill  Co.  v.  Western  Assur.  Co. 
IIS  111.  396,  9  N.  E.  274.  Had  the  petition- 
er insured  the  property  in  his  own  right  to 
cover  his  interest  therein,  it  could  not  be 
claimed  that  the  receiver  would  have  any 
right  therein.  So,  where  the  receiver  in- 
sured it,  and  paid  the  premiums  out  of 
funds  in  his  hands  belonging  to  the  estate, 
the  insurance  became  a  personal  indemnity 
to  the  receiver  for  the  benefit  of  the  credit- 
ors of  the  estate  he  represented.  Mr.  Cupit 
is  not  one  of  the  creditors  who  had  acqui- 
esced in  the  assignment.  He  had  never  con- 
sented to  the  assignment  in'  any  manner, 
and  has  continually  opposed  it  on  all  occa- 
sions, and  still  continues  to  do  so.  He  is 
not  now  asking  to  come  in  as  a  common 
creditor,  and  receive  his  just  proportion  of 
the  estate,  including  the  insurance  money, 
in  accordance  with  the  provisions  of  the  as- 
signment; but  he  now  demands  at  the  hands 
of  the  court  the  entire  fund  received  under 
the  policy  of  insurance,  while  refusing  to 
acquiesce  in  the  assignment,  and  while  still 
holding  the  proceeds  of  the  sale  of  the  real 
estate  under  his  execution.  The  property  of 
the  bank  was,  in  effect,  conveyed  in  trust  for 
such  creditors  of  the  bank  as  should  come 
in  and  accept  the  provisions  of  the  assign- 
ment. The  assignee  and  receiver  no  doubt 
held  the  property  in  trust  for  such  credit- 
ors, and  this  trust  relation  could  not  exist 
between  the  receiver  and  a  creditor  who 
wholly  repudiates  the  assignment  as  well  as 
the  trust  relation.  There  was  no  contract 
relation  between  the  receiver  and  Mr.  Cupit. 
The  real  estate  in  controversy  was  rightful- 
ly held  by  the  receiver  with  the  right  to 
the  use,  rents,  and  profits  thereof  for  the 
benefit  of  the  estate  until  Cupit  should  ac- 
quire title  by  a  sale  on  his  execution.  He 
held  an  equity  of  redemption,  and  had  and 
would  have  the  same  rights  as  the  bank 
would  have  had  no  assignment  been  made. 
An  execution  creditor  is  not  entitled  to  pos- 
session and  rents  of  the  property  levied  up- 
on before  sale,  and  before  the  time  for  re- 
demption has  expired. 

The  case  of  Cupit  v.  Park  City  Bank.  20 
Utah,  292,  58  Pac,  839,  is  not  in  conflict 
with  this  position.  In  that  case  it  was  no 
doubt  the  intention  of  the  court  to  hold  that 
the  receiver  acquired  no  title  to  the  prop- 
erty that  conflicted  with  the  right  of  Cupit 
under  his  attachment  lien,  and  it  did  not 
intend  to  hold  that  Mr.  Cupit  would  have 
the  right  to  the  title  of  the  property,  and 
the  possession  thereof,  before  sale  upon  his 
execution.  Under  such  circumstances  Cu- 
pit had  no  right  to  charge  the  receiver  with 
the  rents  and  use  of  the  premises,  which  at 
most  would  about  cover  the  expense  of  oper- 
ating and  keeping  the  building,  etc.,  in  re- 
pair ;  nor  has  he  any  right  to  recover  the  in- 
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surance  money  claimed  in  this  case.  As 
said  in  Collumb  v.  Read,  24  N.  Y.  515:  "If 
the  plaintiff  and  the  other  creditors  had  af- 
firmed the  assignment,  the  trustee  would 
have  been  compelled  to  account  for  these 
rents  according  to  its  provisions;  but  the 
plaintiff,  claiming  in  hostility  to  it,  must 
treat  the  trustee  as  a  stranger,  whose  only 
fault  has  been  in  suffering  himself  to  be 
made  an  instrument  by  means  of  which  the 
debtor  has  been  enabled  to  apply  the  rents 
towards  the  payment  of  other  creditors." 
The  receiver  was  not  a  trustee  for  Mr.  Cupit 
in  the  sense  that  it  was  his  duty  to  see  that 
the  money  collected  on  these  insurance  poli- 
cies should  be  held  for  the  benefit  and  be 
paid  over  to  Mr.  Cupit  to  satisfy  the  execu- 
tion which  the  property  might  have  paid 
if  the  building  had  not  been  consumed  by 
fire.  After  careful  consideration  of  the  very 
able  arguments  and  briefs  of  counsel,  we 
can  arrive  at  no  other  conclusion  than  as 
before  expressed. 

The  judgment  of  the  District  Court  is  af- 
firmed, with  costs. 

Baskln,    J.,    and    MeCarty,    District 

Judge,  concur. 


John  ANDRUS,  Appf., 
v. 

John  BLAZZARD  et  al.f  Respts. 

( Utah ) 

•1.  A  smardtan  has  no  power  to  snake 
a  contract  binding-  upon  the  ward  or 

upon  his  estate,  however  beneficial  to  the 
ward  the  contract  may  be;  and  such  contracts 
made  by  him  impose  a  personal  liability  upon 
himself,  and  his  protection  from  loss  lies  in 
his  right  to  charge  the  expenditures  to  the 
ward's  estate  In  his  account. 

2.  Neither  aruardlans  nor  the  con  rt  a 
havingr  Jurisdiction  over  the  estate* 
of  incompetent  persons  have  power  to  bind 
the  person  or  estate  of  such  persons  unless 
expressly  authorized  to  do  so  by  law. 

8.  Under  the  provisions  of  |  4007,  Rev. 
Stat.  1898,  a  guardian  may  only  mortgage 
the  real  estate  of  his  ward  when  necessary  to 
provide  for  the  suitable  maintenance  of  the 
ward  and  his  family. 

4.  Section  4008,  Rev.  Stat.  1898,  makea 
It  the  duty  of  the  grnardlan  to  pay  all 
just  debts  of  the  ward  out  of  his  personal  es- 
tate and  the  Income  of  his  real  estate.  If  suf- 
ficient ;  if  not,  then  out  of  his  real  estate ;  and 
|  4015  provides  that,  when  a  sale  of  the  prop- 
erty of  the  ward  is  necessary  to  pay  the  debts 
and  expenses  of  guardianship,  the  guardian 
may  sell,  upon  the  order  of  the  court,  the 
ward's  real  estate  for  that  purpose. 

5.  Section*  401B,  4014,  Rev.  Stat.  1898. 
provide  for  the  expenses  and  compensa- 
tion of  the  guardian,  and  for  allowance  of 
such  items  in  his  account. 

6.  Nowhere  In  the  statutes  la  there  m 
provision  allowing  the  guardian  to  mort- 

•Headnotes  by  Baskix,  J. 

Note. — For  another  case  in  this  series  as  to 
right  of  guardian  to  mortgage  ward's  property, 
see  Warren  v.  Union  Dank  (N.  Y.)  48  L.  B.  A. 
266. 
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gage  the  real  property  of  his  ward  for  the 
purpose  of  paying  debts,  and  the  guardian 
who  so  acts  binds  himself,  and  not  the  ward. 

T.  Wben  tlae  facts  are  within  the 
kmowledjre  of  both  parties  to  a  written 
contract,  and  the  language  used  Is  such  as 
they  Intended,  a  mistake  as  to  the  legal  effect 
of  the  contract  or  that  Its  legal  effect  Is  dif- 
ferent from  that  Intended,  is  not  available  as 
a  defense  at  law,  and  Is  not  ground  for  a  ref- 
ormation of  the  contract  In  a  court  of  equity, 
and  cannot  be  shown  by  parol. 

Ik  Inasmuch  as  the  terms  of  the  note 
In  question  were  such  as  the  parties  In- 
tended to  use,  and  their  legal  effect  was  to 
bind  the  guardian  personally,  parol  evidence 
showing  a  different  understanding  was  Inad- 
missible. 

ft.  An  order  of  m  probate  court,  made 
withoat  authority  of  the  statute,  Is  void. 

tO.  Inasmuch  as  parol  evidence  Is  not 
admissible  to  defeat  the  lesjal  effect 
of  a  written  contract  the  terms  of  which  are 
such  as  the  parties  Intended  to  use,  such  evi- 
dence, if  the  beneficiaries  of  the  note  in  ques- 
tion had  brought  suit  thereon,  would  not  have 
been  admissible  over  their  objection,  and  Is 
therefore  not  admissible  In  a  suit  by  any 
subsequent  owner  and  holder  thereof  for 
value. 

(Miner,  Oh.  J.,  dissents.) 
(February  4,  1001.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Salt  Lake  Coun- 
ty in  favor  of  defendants  in  an  action 
brought  to  recover  the  amount  alleged  to  be 
due  on  a  promissory  note.    Reversed. 

The  facta  are  stated  in  the  opinion. 

Mr.  H.  J.  Dininny,  for  appellant: 

When  an  administrator  undertakes  to 
bind  the  estate,  and  fails  to  do  so  for  want 
of  authority,  he  binds  himself  personally, 
and  may  be  sued  upon  his  contract  individ- 
ually ;  and  in  such  case  it  avails  him  noth- 
ing that  he  intended  only  to  bind  himself 
In  hie  representative  capacity. 

McCalley  v.  Wilburn,  77  Ala.  549 ;  White- 
tide  ▼.  Jennings,  19  Ala.  784. 

Neither  a  guardian  nor  a  trustee  can 
bind  anyone  but  himself  by  a  note  signed 
by  himself  as  guardian  or  trustee  for  an- 
other, unless  he  provides  in  the  note  that 
it  is  payable  out  of  the  estate  which  he  rep- 
resents. He  is  not  an  agent,  and  the  rule 
of  law  aa  to  agents  does  not  apply. 

Norton,  Bills  &  Notes,  p.  67;  Dan.  Neg. 
Inst.  4th  ed.  8  271;  1  Randolph,  Com.  Pa- 
per, fig  134,  443;  1  Parsons,  Notes  &  Bills, 
pp.  89,  90;  Roger  Williams  Nat.  Bank  v. 
Qroton  Mfg.  Co.  16  R.  I.  604,  17  Atl.  170; 
Taylor  v.  Davie,  110  U.  S.  333,  sub  nom. 
Taylor  v.  Mayo,  28  L.  ed.  163;  Thaeher  v. 
Dinemore,  6  Mass.  299,  4  Am.  Dec.  61; 
Forsier  ▼.  Fuller,  6  Mass.  58,  4  Am.  Dec. 
87;  Feseenden  v.  Jones,  52  N.  C.  (7  Jones, 
L.)  14,  75  Am.  Dec.  445;  Rollins  v.  Marsh, 
128  Mass.  116;  Patterson  v.  Craig,  1  Baxt. 
291 ;  Steele  v.  McElroy,  1  Sneed,  341 ;  Hodg- 
son v.  Dexter,  1  Cranch,  345,  2  L.  ed.  130; 
Ogden  City  Street  R.  Co.  v.  Wright,  31  Or. 
150.  49  Pac.  975;  Massachusetts  General 
Hospital  v.  Fairbanks,  132  Mass.  414;  Wal- 
lis  v.  Bardwell,  126  Mass.  366;  Poole  v. 
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Wilkinson,  42  Ga.  539;  Hunt  v.  Maldonado, 
89  Cal.  636,  27  Pac.  66;  Kingsbury  v.  Pow- 
ers, 131  111.  182,  22  N.  £.  479;  Reading  v. 
Wilson,  38  N.  J.  Eq.  446;  Woodward's  Ap- 
peal, 38  Pa.  322;  Blackstone  Nat.  Bank  v. 
Lane,  80  Me.  165,  13  Atl.  683;  Child  v. 
Monins,  2  Brod.  &  B.  460;  Studebaker  Bros. 
Mfg.  Co.  v.  Montgomery,  74  Mo.  101;  Lai- 
ble  v.  Ferry,  32  N.  J.  Eq.  791. 

Trustees  acting  under  the  provisions  of 
a  will  making  it  their  duty  to  indorse  notes, 
who  indorse  a  note  without  stipulating  in 
it  that  the  estate  they  represent  shall  be 
liable,  are  personally  liable. 

Roger  Williams  Nat.  Bank  Y.  Qroton  Mfg. 
Co.  16  R.  I.  504,  17  Atl.  170;  Lucas  v.  Wil- 
liams, 8  Oiff.  150;  Laible  v.  Ferry,  32  N. 
J.  Eq.  701;  Wild  v.  Davenport,  48  N.  J.  L. 
129,  7  Atl.  295;  New  v.  Nicoll,  73  N.  Y. 
127;  Em  parte  Garland,  10  Ves.  Jr.  110; 
Owen  v.  Delamere,  L.  R.  15  Eq.  134;  Fes- 
senden  v.  Jones,  52  N.  C.  (7  Jones,  L.)  14, 
75  Am.  Dec.  446. 

A  creditor  has  no  remedy  against  the 
ward  on  the  contract  of  his  guardian;  the 
guardian  alone  is  liable. 

Hunt  t.  Maldonado,  89  Cal.  636,  27  Pac. 
56;  Fish  v.  McCarthy,  96  Cal.  484,  31  Pac. 
529. 

If  a  person  makes  a  contract,  either  rep- 
resenting a  company  or  an  individual,  which 
he  has  no  authority  to  make,  he  binds  him- 
self according  to  the  terms  of  the  contract. 

Fronkland  v.  Johnson,  147  111.  520,  35  N. 
E.  480;  Wheeler  v.  Reed,  36  111.  91;  Mott 
v.  Hicks,  1  Cow.  513,  13  Am.  Dec.  650; 
McCalley  v.  Wilburn,  77  Ala.  549;  White- 
side v.  Jennings,  19  Ala.  784. 

Parol  evidence  cannot  be  introduced  to 
vary  the  clear  and  settled  legal  effect  and 
meaning  of  a  contract. 

Brandon  Mfg.  Co.  v.  Morse,  48  Vt.  322; 
Bryan  v.  Duff,  12  Wash.  233,  40  Pac.  936, 
50  Am.  St.  Rep.  889,  and  notes;  Fawkner 
v.  Lew  Smith  Wall  Paper  Co.  88  Iowa,  169, 
55  N.  W.  200;  Frink  v.  Roe,  70  Cal.  296.  11 
Pac  820;  Ruiz  v.  Norton,  4  Cal.  355,  60 
Am.  Dec.  618;  Oorrell  v.  Home  Ins.  Co.  11 
C.  C.  A.  240,  24  U.  8.  App.  188,  63  Fed. 
371;  Renner  v.  Bank  of  Columbia,  9  Wheat. 
681,  6  L.  ed.  166;  Martin  v.  Cole,  104  U. 
8.  30,  26  L.  ed.  647;  Brown  v.  Wiley,  20 
How.  442,  15  L.  ed.  965;  Presoott  v.  Hiaon, 
22  Ind.  App.  139,  53  N.  E.  391;  Lunsford 
v.  Malsby,  101  Ga.  39,  28  8.  E.  496;  San 
Jos4  Sav.  Bank  v.  Stone,  59  Cal.  183;  Hayes 
v.  Matthews,  63  Ind.  412,  30  Am.  Rep.  226; 
Durland  v.  Pitcaim,  51  Ind.  426. 

Parol  evidence  cannot  be  introduced  to 
contradict  or  vary  whatever  the  law  implies 
from  the  contract. 

Bryan  v.  Duff,  12  Wash.  233,  40  Pac.  936 ; 
Fawkner  v.  Lew  Smith  Wall  Paper  Co.  88 
Iowa,  169,  55  N.  W.  200. 

Parol  evidence  of  an  understanding  that 
a  note  signed  by  a  person  as  executor  was 
to  be  paid  out  of  the  estate  is  not  admis- 
sible. 

Kessler  v.  Hall,  64  N.  C.  60;  Wren  v. 
Hoffman,  41  Miss.  616. 

Parol  evidence  that  the  payee  in  the  note 
told  the  maker  at  the  time  of  signing  that 
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it  was  understood  that  the  maker  of  the 
note  was  not  to  be  liable  is  not  admissible. 

Leonard  v.  Miner,  120  Cal.  403,  52  Pac. 
655;  Davis  v.  England,  141  Mass.  587,  6  N. 
E.  731;  Tacoma  Mill  Co.  v.  Shericood,  11 
Wash.  493,  39  Pac.  977 ;  Henry  Wood's  Sons 
Co.  v.  Schaefer,  173  Mass.  443,  53  N.  E. 
881;  Hall  v.  First  Nat.  Bank,  173  Mass. 
16.  44  L.  R.  A.  319,  53  N.  E.  154;  Davy 
v.  Kelley,  06  Wis.  452,  29  N.  W.  232;  Dot- 
son  v.  DeGanahl,  70  Tex.  620,  8  S.  W.  321; 
SUirdivant  v.  Hull,  59  Me.  172,  8  Am.  Rep. 
409;  Conner  v.  Clark,  12  Cal.  168,  73  Am. 
Dec.  529;  3  Randolph,  Com.  Paper,  2d  ed. 
S  1001. 

The  purchaser  of  a  negotiable  instrument 
before  due,  in  the  usual  course  of  business, 
for  a  valuable  consideration,  is  entitled  to 
recover  on  it,  though  he  took  it  under  cir- 
cumstances that  ought  to  have  excited  bus- 
picion  in  the  mind  of  a  prudent  and  reason- 
able person,  unless  such  circumstances  fur- 
ther show  that  he  acted  in  bad  faith  or  with 
a  want  of  honesty. 

Kitchen  v.  Loudenback,  48  Ohio  St  177, 
26  N.  E.  979;  Second  Nat.  Bank  v.  Morgan, 
165  Pa.  199,  30  Atl.  957;  Richards  v.  ifon- 
roe,  85  Iowa,  350,  52  X.  W.  339 ;  Rosemond 
v.  Graham,  54  Minn.  323,  56  N.  W.  38; 
Jennings  v.  Todd,  118  Mo.  296,  24  S.  W. 
148. 

When  a  party  signs  the  contract  he  in- 
tends to  sign,  without  any  mistake  as  to 
the  facts,  but  in  law  incurs  a  greater  lia- 
bility than  he  expects  to  incur  or  is  rep- 
reseated  to  exist,  he  is  bound  by  the  con- 
tract. 

Fish  v.  Cleland,  33  111.  238;  Mears  v. 
Graham,  8  Blockf.  144;  Martin  v.  Wharton, 
38  Ala.  637;  Upton  v.  Tribilcock,  91  U.  S. 
45,  23  L.  ed.  203. 

Messrs.  Bennett,  Harkness,  Howat, 
Sutherland,  &  Van  Cott,  for  respond- 
ents: 

The  note  on  its  face  is  the  note  of  John 
Blazzard.  It  does  not  purport  to  bind  the 
defendant  Hurd;  it  contains  no  words  of 
personal  obligation  on  the  part  of  the  de- 
fendant Hurd.  An  agent  or  trustee  cannot 
be  held  upon  a  contract  which  he  assumes 
to  execute  for  another,  unless  there  are  apt 
words  of  personal  obligation  on  the  part  of 
such  agent  or  trustee  in  said  contract. 

Hall  v.  CrandaU,  29  Cal.  567,  89  Am. 
Dec.  64;  Lander  v.  Castro,  43  Cal.  497; 
Johnson  v.  Smith,  21  Conn.  627;  Mechem, 
Agency,  §  650. 

It  is  not  true  that  somebody  must  be 
bound  by  the  note.  This  note  fails  to  bind 
the  ward  for  want  of  authority  upon  the 
part  of  the  guardian  to  execute  it,  and  it 
fails  to  bind  the  guardian,  not  only  for  the 
reason  that  it  does  not  contain  words  of 
personal  obligation,  but  also  because  the 
payee,  with  a  knowledge  of  all  the  facts, 
relied  on  the  power  of  the  guardian  to  make 
a  binding  contract  for  his  ward,  and  the 
mistake  was  one  of  law. 

Mechem,  Agency,  §3  546,  550;  1  Am.  & 
Eng.  Enc.  Taw,  2d  ed.  p.  1127;  Michael  v. 
Jones,  84  Mo.  578;  Western  Cement  Co.  v. 
Jones,  8  Mo.  App.  373;  Humphrey  v.  Jones, 
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71  Mo.  62;  Johnson  v.  Smith,  21  Conn.  627; 
Taylor  v.  Shclton,  30  Conn.  122;  Oyden  ▼. 
Raymond,  22  Conn.  379,  56  Am.  Dec.  429; 
Barnum  v.  Frost,  17  Gratt.  398. 

It  was  competent  to  introduce  parol  tes- 
timony, not  for  the  purpose  of  varying  the 
terms  of  the  instrument,  but  to  show  who 
was  bound  thereby. 

Mechem,  Agency,  §§  441  et  seq.;  1  Ran- 
dolph, Com.  Paper,  9  147;  Metcalf  v.  Wil- 
liams, 104  U.  S.  93,  26  L.  ed.  665;  Mechan- 
ics' Bank  v.  Bank  of  Columbia,  5  Wheat. 
326,  5  L.  ed.  100;  Kean  v.  Davis,  21  N.  J. 
L.  683,  47  Am.  Dec.  182. 

McGurrin  was  not  a  bona  fide  purchaser 
for  value,  (1)  because  he  was  the  original 
payee  of  the  note,  and  his  subsequent  pur- 
chase from  the  owners  did  not  alter  such 
relationship,  and  ( 2 )  because  he  had  actual 
and  constructive  notice  of  the  equities  on 
the  part  of  Hurd. 

4  Am.  &  Eng.  Enc  Law,  p.  255. 

Parol  evidence  is  admissible  to  explain  an 
ambiguity. 

2  Am.  &  Eng.  Enc.  Law,  2d  ed.  289-294; 
Mechem,  Agency,  p.  288;  1  Randolph,  Com. 
Paper,  §  147;  Kessler  v.  Hall,  64  N.  C.  60; 
Wren  v.  Hoffman,  41  Miss.  616. 

Baskin,  J.,  delivered  the  opinion  of  the 

court : 

It  appears  that  a  promissory  note,  at  the 
date  thereof,  was  made  in  the  following 
manner  and  form,  to  wit: 

Salt  Lake  City,  Utah,  Aug.  19,  1893. 
Two  years  after  date,  we  jointly  and  sev- 
erally promise  to  pay  Frank  E.  McGurrin, 
or  order,  at  McCornick  and  Co.'s  Banking 
House,  in  Salt  Lake  City,  eleven  hundred 
and  fifty-four  dollars,  with  interest  thereon 
at  the  rate  of  eight  per  cent  per  annum, 
payable  quarterly  at  the  said  bank,  for  value 
received.  If  the  interest  be  not  paid  as 
stipulated,  the  legal  holder  of  this  note  may 
declare  the  principal  due,  and  proceed  by 
law  to  recover  both  principal  and  interest. 
James  Blazzard, 

by  Edward  B.  Critchlow,  His  At- 
torney in  Fact. 
Thomas  Blazzard, 

by  J.  L.  Rawlins,  His  Attorney  in 
Fact. 
John  Blazzard, 

by  Joseph  H.  Hurd,  His  General 
Guardian. 
Mariam  Blazzard  Steers. 

On  the  same  date  a  mortgage  on  certain 
real  estate  was  made  and  signed  in  the 
same  manner  as  said  note,  to  secure  the 
payment  of  the  same.  This  note  and  mort- 
gage was,  after  the  maturity  of  the  note, 
assigned  to  plaintiff.  The  amended  com- 
plaint contained  three  counts.  The  first 
was  based  upon  the  note  and  mortgage,  and 
prayed  that  the  mortgage  be  adjudged  to 
be  a  valid  and  subsisting  lien  upon  the  in- 
terest of  the  said  John  Blazzard  in  the 
premises  mortgaged,  and  that  the  same  be 
sold  to  satisfy  the  plaintiff's  debt,  interest, 
costs,  and  attorneys  fees;  the  second  was 
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on  the  note  alone,  and  sought  to  charge  the 
said  John  Blazzard  and  Joseph  H.  Hurd 
personally  thereon;  and  the  third  was  on 
the  note  alone,  and  sought  to  charge  the 
said  Joseph  H.  Hurd  personally  thereon,  as 
one  of  the  several  obligees  thereof.  On  mo- 
tion of  the  said  Joseph  H.  Hurd  the  first 
and  second  counts  were  stricken  out  on 
the  ground  that  the  ward  was  not  bound 
by  either  the  note  or  mortgage.  Thereupon 
the  said  Joseph  H.  Hurd  answered  the  third 
count,  and,  among  other  matters,  alleged 
that:  "For  a  further  and  separate  answer 
and  defense,  defendant  alleges  that  on  or 
about  the  19th  day  of  August,  1S93,  the 
probate  court  of  Salt  Lake  county,  Utah 
territory,  duly  made  an  order  in  the  mat- 
ter of  the  estate  and  guardianship  of  John 
Blazzard,  an  incompetent  person,  authoriz- 
ing, ordering,  and  ai recti ng  this  defendant, 
in  the  name  and  for  the  act  and  deed  of  the 
■aid  John  Blazzard,  to  execute  said  note, 
and,  to  secure  the  payment  of  the  same, 
likewise,  in  the  name  and  as  and  for  the 
act  and  deed  of  the  said  John  Blazzard,  to 
secure  said  mortgage  upon  his  undivided 
five  twenty-eighths  interest  of,  in,  and  to 
the  real  estate  described  in  the  mortgage; 
that  in  obedience  to  the  said  order  of  the 
said  probate  court,  and  not  otherwise,  this 
defendant  signed  to  the  said  note  and  to 
the  said  mortgage  the  name  of  the  said 
John  Blazzard  by  himself  as  general  guard- 
ian, upon  the  express  and  distinct  under- 
standing and  agreement,  however,  that  this 
defendant  should  not  thereby  be  or  become 
personally  obligated  or  bound  in  any  man- 
ner whatsoever  by  reason  thereof,  but  that 
the  same  should,  if  legally  sufficient  and 
competent  therefor,  bind  the  estate  of  the 
said  John  Blazzard,  and  nothing  more, 
which  said  understanding  and  agreement 
was  then  and  there  expressly  brought  to 
the  attention  of  and  assented  to  by  the  said 
McGurrin,  and  was  also  well  known  to  and 
perfectly  understood  by  the  plaintiff  at  the 
time  of  the  assignment  of  said  note  to  him 
as  alleged  in  the  complaint.  Defendants 
further  allege  that  neither  the  said  princi- 
pal sum  of  $1,154,  nor  any  part  thereof, 
was  ever  paid  to  or  received  by  this  defend- 
ant or  the  said  John  Blazzard,  and  that  the 
said  note  and  mortgage  were  directed  by 
the  said  court  to  be  given  in  the  manner 
and  form  aforesaid  for  the  purpose  of  pay- 
ing the  attorney's  fees  incurred  by  Mariam 
Blazzard  Steers  as  guardian  ad  litem  of 
the  said  John  Blazzard  in  the  prosecution  of 
certain  litigation  in  behalf  of  herself  and 
others." 

It  appears  from  the  evidence  that  previ- 
ous to  the  execution  of  said  note  the  said 
James  Blazzard,  Thomas  Blazzard,  John 
Blazzard,  and  Mariam  Blazzard  Steers  were 

Sarties  to  five  cases  pending  in  the  third 
istrict  court  of  the  territory  of  Utah,  and 
which  were  consolidated  into  one,  in  which 
were  involved  their  titles  to  a  certain  es- 
tate; that  in  pursuance  of  the  mandate  of 
the  supreme  court  of  the  territory  the  said 
district  court  awarded  to  each  of  the  mak- 
ers of  said  note  and  other  parties  to  the 
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action  certain  interests  in  the  real  estate7 
involved,  and  ordered  conveyances  to  be 
made  in  accordance  with  the  decree,  anoV 
that  the  said  James  Blazzard,  Thomas  Blaz- 
zard, John  Blazzard,  and  Mariam  Blazzard 
Steers,  who  were  plaintiffs  and  interveners- 
in  said  actions,  pay  to  the  defendants  there- 
in $8,500;  that  the  defendant  in  the  pending* 
case,  Joseph  Hurd,  as  the  general  guardian* 
of  the  said  John  Blazzard,  on  the  same  da/ 
that  said  note  was  executed  filed  in  the  pi*" 
bate  court  of  Salt  Lake  county  a  petition* 
setting  out  the  foregoing  facts,  and  in  ad- 
dition thereto  the  following,  to  wit:  "That 
neither  the  plaintiffs  nor  interveners  have 
any  estate  or  money  other  than  the  land 
decreed  to  them,  and,  except  as  hereinafter 
stated,  are  unable  to  comply  with  the  de- 
cree requiring  them  to  pay  the  money  afore- 
said. That  $1,000  which  has  been  in  the 
hands  of  the  receiver  had  been  paid.  That 
it  is  necessary  to  raise  by  mortgage  the  sum 
of  $7,500  to  comply  with  said  decree.  That 
in  addition  the  sum  of  $2,325.88  is  required 
to  pay  Messrs.  Rawlins  &  Critchlow  and 
C.  S.  Varian,  attorneys  and  counsel  for 
plaintiffs,  being  the  balance  due  them  of 
the  sum  agreed  by  plaintiffs  (John  Blaz- 
zard, by  his  guardian  ad  litem,  agreeing) 
to  be  paid.  That  the  services  of  said  coun- 
sel were  contingent,  of  great  value,  and 
resulted  in  securing  the  property  in  lot  six 
aforesaid,  and  that  the  compensation  agreed 
upon  was  and  is  reasonable.  That  said 
property  is  not  worth  less  than  $40,000. 
That  plaintiffs  and  interveners  have  now 
an  opportunity  to  procure  a  loan  upon  a 
mortgage  on  said  property  for  the  purposes 
aforesaid.  That  the  amounts  necessary  to 
be  raised,  as  estimated,  are  as  follows:  On 
the  whole  property,  $7,500;  commissions, 
$200 ;  expenses  of  examining  title,  $100 ;  on 
$  interest  of  plaintiff,  $2,325.88.  That 
all  the  parties  in  interest  are  now  ready  to 
complete  the  loans  and  perfect  the  title, 
and  the  deeds  cannot  be  exchanged,  nor  the 
decree  against  the  plaintiffs  and  lot  6  sat- 
isfied, until  your  petitioner  is  authorized 
with  power  in  behalf  of  John  Blazzard." 
That  on  the  same  day  said  probate  court 
made  and  entered  the  following  order: 
"Now,  therefore,  it  is  ordered,  adjudged, 
and  decreed  that  Joseph  H.  Hurd,  guardian 
of  the  person  and  estate  of  John  Blazzard, 
a  person  of  unsound  mind,  be,  and  he  is 
hereby,  authorized,  as  guardian  aforesaid, 
and  for  John  Blazzard,  to  execute  with  the 
plaintiffs  and  interveners  aforesaid  a  note 
or  notes,  and  a  mortgage  or  mortgages,  of 
the  premises  in  lot  6,  block  69,  hereinbefore 
described,  to  procure  a  loan  or  loans  suffi- 
cient to  pay  the  sums  hereinbefore  men- 
tioned, upon  such  terms  and  for  such  time 
as  may  be  reasonable,  and  to  execute  the 
conveyances  hereinbefore  and  in  said  decree 
mentioned.  And  it  is  further  ordered  that 
the  said  guardian  report  his  acts  and  do- 
ings in  the  premises  to  this  court."  On 
the  same  day  the  aforesaid  note  and  the 
mortgage  on  said  lot  were  executed.  While 
the  said  McGurrin  was  named  as  the  mort- 
gagee and  payee  of  the  note,  it  is  admitted 
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that  the  real  beneficiaries  were  Joseph  L. 
Rawlins,  £.  B.  Critchlow,  and  C.  S.  Varian, 
the  attorneys  of  the  said  James  Blazzard, 
Thomas  Blazzard,  John  Blazzard,  and  Mar- 
iana Blazzard  Steers,  in  the  cases  before 
mentioned,  and  the  consideration  of  the  note 
and  mortgage  was  their  services  as  such 
in  said  cases,  and  that  the  note  and  mort- 
gage were  made  to  the  said  McGurrin  as 
their  trustee,  and  for  their  accommodation; 
that  afterwards,  and  before  the  maturity  of 
the  note,  the  said  McGurrin  paid  to  said 
attorneys  the  full  amount  of  said  note,  and 
became  the  legal  holder  and  owner  thereof; 
and  that  he,  for  a  good  and  valuable  con- 
sideration, subsequently  and  after  maturity 
of  the  note  transferred  the  same,  and  also 
the  mortgage,  to  the  plaintiff.  In  addition 
to  the  above  facts  the  trial  court  found 
that  at  and  before  the  time  the  said  Mc- 
Gurrin purchased  and  became  the  owner  of 
said  note  he  understood  that  the  said  Hurd 
was  not  to  be  bound  personally  upon  said 
note,  and  that  the  said  Hurd,  in  obedience 
to  said  order  of  the  probate  court,  and  not 
otherwise,  signed  said  note  and  mortgage 
with  the  name  of  John  Blazzard,  an  incom- 
petent person,  by  himself  as  general  guard- 
ian. The  principal  question  raised  by  the 
assignments  of  error  is  whether  the  defend- 
ant Joseph  H.  Hurd  is  personally  liable  to 
the  plaintiff  on  said  promissory  note.  The 
court  below  held  that  he  was  not,  and  dis- 
missed the  complaint. 

It  is  stated  in  15  Am.  &  Eng.  Enc.  Law, 
2d  ed.  p.  70,  that  "the  prevailing  doctrine 
is  that  a  guardian  has  no  power  to  make  a 
contract  binding  upon  the  ward  or  upon  his 
estate,  however  proper  and  beneficial  the 
contract  may  be,  but  that  contracts  made 
by  him  impose  a  personal  liability  upon 
himself,  and  his  protection  from  loss  lies 
in  his  right  to  charge  the  expenditures  to 
the  ward's  estate  in  his  account.1'  This 
text  is  supported  by  a  very  large  number 
of  well-considered  cases.  Thaoher  v.  Dins- 
more,  5  Mass.  200,  4  Am.  Dec.  61;  Forster 
y.  Fuller,  6  Mass.  58,  4  Am.  Dec,  87;  Rol- 
lins v.  Marsh,  128  Mass.  116;  Wallis  v. 
Bardtcell,  126  Mass.  366;  Phelps  v.  Wor- 
cester, 11  N.  H.  51;  Hardy  ▼.  Citizens' 
Nat.  Bank,  61  N.  H.  34-30 ;  Turner  v.  Flagg, 
6  Ind.  App.  563,  33  N.  E.  1104;  Fesscnden 
▼.  Jones,  52  N.  G.  (7  Jones,  L.)14,  75  Am. 
Dec.  445;  Hunt  v.  Maldonado,  80  Gal.  636, 
27  Pac.  56;  St,  Joseph's  Academy  v.  Au- 
gustini,  55  Ala.  403,  405;  Kingsbury  v. 
Powers,  131  111.  182,  22  N.  E.  470.  The 
case  of  Thaoher  v.  Dinsmore,  5  Mass.  200, 
4  Am.  Dec.  61,  arose  on  the  following  agreed 
statement  of  facts:  'The  defendant,  as 
guardian  of  A.  L.,  signed  the  notes  de- 
clared on  in  the  two  first  counts,  for  just 
debts  due  from  the  said  A.  L.  to  the  plain- 
tiffs. At  the  time  of  signing  them  the  de- 
fendant was  guardian  of  the  said  A.  L.,  an 
insane  person,  having  been  duly  appointed 
to  that  office.  After  the  notes  were  respect- 
ively payable,  and  before  the  commencement 
of  this  action,  the  defendant  showing  to 
the  judge  of  probate  that  the  said  A.  L.  had 
recovered  his  reason  and  was  of  sane  mind, 
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the  judge  duly  discharged  him  from  his  said 
office  of  guardian."  In  the  opinion,  which 
was  delivered  by  Ghief  Justice  Parsons,  it 
is  said :  "The  question  to  be  decided  on  the 
facts  agreed  in  this  case  is  whether  the  de- 
fendant is  liab.le  in  this  action.  If  an  ac- 
tion is  maintainable  against  any  person,  it 
must  be  the  defendant;  for  the  guardian  of 
an  insane  person  cannot  make  his  ward 
liable  to  an  action  as  on  his  own  contract  by 
any  promise  which  the  guardian  can  make. 
.  .  .  The  defendant's  description  of  him- 
self in  the  notes  as  guardian  cannot  vary 
the  form  of  the  action;  but  it  is  for  his 
own  benefit, — that  on  payment  of  the  notes 
he  may  not  be  precluded  from  charging  the 
moneys  paid  to  the  account  of  his  ward." 
This  case  is  cited  and  followed  in  the  fore- 
going cases,  and  in  many  others  not  men- 
tioned. Neither  guardians  nor  the  courts 
having  jurisdiction  over  the  estates  of  in- 
competent persons  have  power  to  bind  the 
persons  or  estates  of  such  persons  unless 
expressly  authorized  to  do  so  by  law.  In 
this  state  the  duties  and  powers  of  guard- 
ians of  incompetent  persons  are  fixed  and 
limited  by  statutory  provisions,  as  also  the 
duties  and  powers  of  the  courts.  Section 
4007,  Rev.  Stat.,  provides  that,  in  case  the 
income  of  the  ward's  estate  is  insufficient 
for  the  comfortable  and  suitable  mainte- 
nance and  support  of  the  ward  and  his 
family,  the  guardian  may  sell,  mortgage,  or 
lease  the  real  estate,  upon  obtaining  an  or- 
der of  court  therefor.  Section  4008  makes 
it  the  duty  of  the  guardian  to  pay  all  just 
debts  of  the  ward  out  of  his  personal  es- 
tate and  the  income  of  his  real  estate,  if 
sufficient;  if  not,  then  out  of  his  real  es- 
tate; and  8  4015  provides  that,  when  a  sale 
of  the  property  of  the  ward  is  necessary  to 
pay  the  debts  and  expenses  of  guardianship, 
the  guardian  may  do  so  upon  the  order  of 
the  court.  Section  4014  provides  that  every 
guardian  must  be  allowed  the  amount  of 
his  reasonable  expenses  incurred  in  the  exe- 
cution of  his  trust,  and  he  must  also  have 
such  compensation  for  his  services  as  the 
court  in  which  his  accounts  are  settled 
deems  just  and  reasonable.  Section  4013 
provides  for  the  allowance  in  the  guardian's 
settlement  for  advancements  made  by  him 
for  the  support  or  education  of  his  ward. 
There  is  no  provision  in  the  statute  author- 
izing the  court  to  order  the  guardian  to 
bind  either  the  said  John  Blazzard  person- 
ally or  his  estate  by  the  note  or  mortgage 
in  question.  It  was  the  duty  of  the  de- 
fendant Hurd,  as  guardian,  to  pay  the  just 
debts  of  his  ward  out  of  the  latter's  estate, 
in  the  manner  prescribed  by  the  statute; 
and  when  he  chose  to  do  so  in  a  different 
way  than  that  prescribed  by  statute,  and 
liquidated  his  ward's  debt  by  the  execution, 
as  guardian,  of  a  note  and  mortgage  under 
an  unauthorized  and  void  order  of  the  court 
procured  at  his  instance,  he,  in  the  absence 
of  any  other  controlling  circumstance*, 
bound  himself  as  principal,  and  must  look 
for  reimbursement  in  the  settlement  of  hia 
accounts  as  guardian  in  the  court  which 
appointed  him  as  such.     From  the  nature 


1901. 


Andbus  v.  Blazzabd. 


859 


of  the  relations  of  guardian  and  ward,  the 
defendant  Hurd  could  not  be  the  agent  of 
his  ward,  or  act  in  any  other  capacity  than 
principal,  in  making  said  note,  because  the 
foundation  of  an  agency  is  the  delegation  by 
the  principal  of  authority  to  the  agent  to 
act;  and  as  the  ward  was  an  incompetent 
person,  he  could  not  delegate  any  authority 
to  his  guardian  to  bind  him  personally  by 
any  contract.    Nor  could  the  court,  under 
the  provisions  of  the  statute,  authorize  the 
execution  of  either  a  note  or  mortgage  by 
the  guardian  in  payment  of  the  ward's  debt. 
In  the  case  of  Brown  v.  Eggleston,  53 
Conn.  110,  119,  2  Atl.  321,  the  court  said: 
"It  has  been  repeatedly  decided  in  Massa- 
chusetts that  a  guardian  has  no  power  to 
bind  the  ward  or  his  estate  by  his  contract. 
Thaoher  v.  Dinsmore,  5  Mass.  299,  4  Am. 
Dec.  61;   Forster  v.  Fuller,  6  Mass.  58,  4 
Am.  Dec.  87 ;  Wallis  v.  Bardwell,  126  Mass. 
366.    Administrators  and  guardians  in  this 
respect   are  closely  analogous  to  conserva- 
tors.   The  powers  and  duties  of  a  conserva- 
tor are  denned  in  a  general  way  by  stat- 
ute.   He  'shall  have  the  charge  of  the  per- 
son and  estate  of  such  incapable  person.' 
The  conservator  shall  manage  all  the  es- 
tate of  his  ward,  and  apply  the  net  income 
thereof,  and,  if  necessary,  any  part  of  the 
personal  estate,  to  support  him  and  his  fam- 
ily and  to  pay  his  debts,  and  may  sue  for 
and  collect  all  debts  due  to  him.'    The  stat- 
ute neither  expressly  nor  impliedly  author- 
izes the  conservator  to  make  contracts  in 
the  name  of  the  ward,  and  the  ward  is  le- 
gally incapable   of   making   a  contract.    A 
conservator,  unlike  an  overseer,  acts  inde- 
pendently of  his  ward,  and  in  all  his  trans- 
actions he  alone  is  the  responsible  party. 
He  is  not,  however,  bound  to  contract  debts 
and  pay  them  from  his  own  estate.    The 
law  places  in  his  hands  ample  means  for 
supplying  himself  with  funds  to  meet  all 
his  obligations.    If  he  suffers  loss  person- 
ally, it  must  be  through  his  own  neglect. 
Sabrina  Main  being  in  fact  and  in  law  in- 
capable of  making  a  contract  when  the  serv- 
ices were  rendered,  it  is  difficult  to  conceive 
how  she  or  her  estate  can  be  held  liable 
em  contractu."    In  the  case  of  St.  Joseph's 
Academy  v.  Augustini,    55    Ala.    493,  the 
court  quotes  with   approval   the  following 
from  8anford  v.  Howard,  29  Ala.  692,  68 
Am.  Dec.   101:     "  'The  purchases  of  trus- 
tees,   including    executors,    administrators, 
and  guardians,  when  made  in  obedience  to 
the  duties  of  the  trust,  impose  upon  them 
a  personal    liability.     The   seller/   or,    we 
may  insert,  the  person  to  whom  a  debt  is 
contracted,  'must  look  to  them  for  payment, 
and  they  must  look  to  the  trust  estate  for 
reimbursement.'    This     is     everywhere,    in 
this  country,  as  well  as  in  England,  held  to 
be  the  law;  and  appellant's  counsel  admit 
it"    In  Hardy  v.  Citizens'  Nat.  Bank,  61 
K.  H.  34,  the  court  said:     "In  Thacher  v. 
Dinsmore,  5  Mass.  290,  4  Am.  Dec.  61,  it  is 
held  that    a    guardian    signing  a  note  as 
guardian  cannot  bind  the  estate  of  the  ward. 
This  doctrine  was  approved  in  Forster  v. 
Fuller,  6  Mass.   58,  4  Am.  Dec.   87,— the 
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court  there  saying  that,  although  the  note 
states  that  he  promises  as  guardian,  yet  he 
is  personally  bound.    To    the    same    effect 
are  Tenncy  v.  Evans,  14  N.  H.  343,  40  Am. 
Dec.   194;   Jones  v.  Brewer,   1   Pick.   314; 
Barnaby  v.  Bamaby,  1  Pick.  221;  Bicknell 
v.  Bicknell,   111   Mass.   266;    Thompson  v. 
Boardman,   1   Vt.   367,    18   Am.   Dec.   684; 
Dan.  Neg.  Inst.  5  271;  Schouler,  Dom.  Rel. 
464;   1  Parsons,  Contr.  136.     In  Phelps  v 
Worcester,  11  N.  H.  51,  53,  the  court  say?: 
The  rule  that  the  guardian,  when  he  un 
dertakes  to  act  for  the  ward  in  contracts 
with  others,  should  alone  be  liable,  is  sus- 
tained by  the  soundest  reason.    A  different 
rule  would  subject  the  ward  to  numerous 
suits,  the  merits  of  which  might  be  wholly 
unknown  to  him.    In  all  expenditures  aris- 
ing under  such  contracts,  the  ward  should 
be  liable  only  to  his  guardian.    He  is  then 
answerable  to  but  one  individual,  and  then 
only  on  a  decree  of  court,  on  settlement  of 
his  guardianship  account/ "    In  Sperry  v. 
Fanning,  80  111.  375,  the  court  quotes  with 
approval   the   following   from    1     Parsons, 
Contr.   136:     "A  guardian    cannot    by  his 
own  contract  bind  the  person  or  estate  of 
his  ward;  but  if  he  promise,  on  sufficient 
consideration,  to  pay  the  debt  of  his  ward, 
he  is  personally  bound  by  his  promise,  al- 
though he  expressly  promises  as  guardian. 
And  it  is  a  sufficient  consideration  if  such 
promise  discharges  the  debt  of  the  ward, 
and  a  guardian  who  thus  discharges  the 
debt  of  bis  ward  may  lawfully  indemnify 
himself  out  of  the  ward's  estate."    In  the 
case  of    Fessenden    v.    Jones,  52  N.  C.   (7 
Jones,  L.)    14,  75  Am.  Dec.  445,  the  court 
said:     "The  guardian  is  charged  with  the 
duty  of  controlling  and  managing  the  per- 
son and  property  of  the  ward,  and  judging 
of  the  expenditures  which  may  be  needful 
for  either,  and  he  also  is  informed  of  the 
condition   of  the  ward's  resources.    Hence 
the  contract  should  be  made  with  the  guard- 
ian, and  hence  the  guardian  ought  to  be 
looked  to  for  payment.    To  allow  a  depart- 
ure from  the  above  rule  would,  in  the  first 
place,  have  the  effect  to  encourage  in  the 
youth  of  the  country  appeals  from  the  judg- 
ments of  their  guardians,  and,  in  the  next, 
make  the  right  to  compensation  on  the  part 
of  the  creditor  depend  upon  a  condition  of 
things  of  which  he  had  no  means  to  judge, 
and   therefore    uncertain    and     precarious. 
.    .    .    It  will  be  seen  from  the  foregoing 
considerations,  a  guardian  is  not  in  the  con- 
dition of  an  ordinary  agent  or  factor,  and 
therefore  the  same  legal  relations,  in  all 
respects,  do  not  subsist  between  them  and 
those  whom  they  respectively  represent.  The 
former  represents  one  who  has  no  legal  ca- 
pacity to  contract  for  himself;  the  latter, 
one  who  is  fully  able  to  contract  and  bind, 
were  he  present.    The  former  is  substituted 
by   the  law,  and   stands  in   loco  parentis. 
The  latter  is  the  appointee  of  his  princi- 
pal, and  that  principal  can  at  any  moment 
abrogate  or  modify  his  power.     This  want 
of  analogies  between  the  two  in  the  sources 
and  limits  of  their  powers  makes  it  obvious 
there  can  be  no  complete  analogy  between 
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them  as  to  liabilities  or  exemptions."  In 
Hunt  v.  Maldonado,  89  Cal.  636,  27  Pac. 
56,  the  court  said:  "The  action  is  to  re- 
cover an  attorney's  fee  for  services  ren- 
dered to  the  guardian  of  a  minor  in  pursu- 
ance of  a  written  contract.  The  action  is 
against  the  minor.  If  the  guardian  made 
a  valid  contract  with  the  attorney,  he  may 
be  held  liable;  and  if  he  pays  it,  and  the 
probate  court  shall  deem  the  expenditure 
reasonable  and  necessary  to  protect  the  in- 
terests of  the  ward,  it  may  be  allowed  from 
the  ward's  estate.  But  it  is  an  expense  in- 
curred by  the  guardian  in  the  performance 
of  his  duties,  for  which  he  is  primarily  li- 
able." This  language  is  quoted  with  ap- 
proval in  Morse  v.  Hinckley,  124  Cal.  158, 
56  Pac.  896. 

In  the  case  at  bar  a  just  indebtedness  of 
the  ward  to  the  attorneys  heretofore  men- 
tioned has  been  paid,  and  it  was  the  duty 
of  the  guardian  to  pay  the  same  from  the 
estate  of  his  ward.  He  performed  this  duty 
by  executing  the  note  in  question  as  guard- 
ian; and  notwithstanding  the  form  of  the 
note,  on  the  face  of  the  same,  and  according 
to  its  legal  effect,  we  think  it  is  clear,  un- 
der the  authorities,  that  the  guardian  is 
personally  bound,  and  must  look  to  the  es- 
tate of  his  ward  in  his  settlement  with  the 
court  for  reimbursement.  The  court  below, 
in  the  opinion  rendered,  and  which  appears 
in  the  record,  evidently  entertained  the 
view  that  the  note,  unexplained  by  parol 
evidence,  bound  personally  the  guardian. 
In  that  opinion  the  trial  judge  said:  "I 
think  the  words  of  the  note  sufficiently 
show  that  he  signed  as  guardian,  although 
he  signed  the  name  of  John  Blazzard,  by 
Joseph  H.  Hurd,  guardian.  I  think  it 
would  charge  him,  under  the  rule,  with  per- 
sonal liability,  if  in  the  hands  of  an  inno- 
cent indorsee."  Respondents'  counsel,  in 
their  brief,  state  that  it  "may  be  admitted 
that  ordinarily  a  guardian  who  makes  a 
contract  as  guardian  binds  himself,  and  not 
his  ward."  In  the  case  at  bar  Hurd  acted 
in  the  capacity  of  guardian,  as  the  way  in 
which  he  signed  the  note  shows.  The  ward 
being  civilly  dead,  the  execution  of  the  note 
was  the  act  of  the  guardian,  and  the  note 
his  own,  and  not  the  ward's. 

It  is,  however,  claimed  by  counsel  for  re- 
spondents that  notwithstanding  a  guardian 
who  makes  a  contract  as  such  thereby  binds 
himself,  and  not  his  ward,  still  the  guard- 
ian may  show  by  parol  evidence,  as  was 
permitted  by  the  court,  over  the  objection 
of  the  plaintiff,  to  be  done  in  this  case, 
that  the  parties  did  not  intend  to  bind  the 
guardian  personally.  No  parol  agreement, 
in  express  terms,  was  made  that  the  guard- 
ian  should  not  be  personally  bound.  The 
only  evidence  upon  that  subject  was  the 
statements  of  the  guardian  and  C.  S.  Varian 
and  E.  B.  Critchlow,  two  of  the  beneficia- 
ries. The  guardian,  in  answer  to  the  ques- 
tion, "What  occurred  at  the  time  the  note 
was  made?"  said:  "My  recollection  is  not 
as  clear  as  it  might  be,  but,  as  I  remem- 
ber it,  the  papers  were  all  prepared — a  peti- 
tion to  the  court  for  authority  to  execute 
54  L.  It.  A. 


this  note  and  mortgage — authorizing  and 
directing  the  execution  of  the  note  on  ac- 
count of  the  incompetent,  and  the  signing 
and  waiver  of  notice;  that  the  court,  hav- 
ing heard  the  testimony,  made  the  order. 
My  recollection  is  that  the  other  papers 
were  prepared  at  the  same  time,  and  I 
signed  them.  I  remember  distinctly  Mr. 
Varian  calling  my  attention  to  the  manner 
in  which  it  was  necessary  to  sign  in  order 
to  avoid  personal  liability  in  a  matter  of 
this  kind,  and  suggested  that  it  be  signed 
in  the  way  it  is."In  the  examination  on 
this  matter  6f  C.  S.  Varian,  the  following 
occurred: 

Q.  Now,  I  will  ask  yon,  in  taking  that 
note  of  Mr.  Hurd,  whether  you  understood 
that  he  was  not  to  be  bound  personally 
upon  it. 

A.  I  certainly  did. 

Q.  I  will  ask  you  if  there  was  any  inten- 
tion on  your  part  to  bind  anybody  except 
the  person  and  estate  of  this  incompetent 
person,  by  his  signature  to  this  note. 

A.  There  was  not.  Hurd  was  an  entirely 
independent  person  acting  gratuitously  as 
an  act  of  courtesy. 

Q.  In  taking  the  note  from  Mr.  Hurd, 
signed  in  this  way,  did  you,  or  did  you 
not,  depend  entirely  upon  the  order  of  the 
probate  court? 

A.  Certainly. 

In  the  examination  of  Mr.  E.  B.  Critch- 
low, he  stated: 

Q.  I  will  ask  you  whether  or  not  in  tak- 
ing the  note,  you  yourself  understood  that 
Mr.  Hurd  was  in  no  manner  personally  re- 
sponsible. 

A.  I  certainly  did. 

Q.  I  will  ask  you  to  state  whether  or  not 
Mr.  Hurd  was  procured  to  act  as  guardian 
at  the  request  of  yourself,  Mr.  Rawlins,  and 
Mr.  Varian,  who  were  interested  in  the  note. 

A.  He  was.  He  had  absolutely  no  inter- 
est in  the  matter  at  all  until  he  was  asked 
to  come  into  it  at  our  request  to  act  as 
guardian  for  the  incompetent  person. 

Q.  State  whether  or  not  he  was  asked  to 
act  as  attorney  or  as  guardian  simply  for 
your  accommodation. 

A.  I  can  hardly  say  that.  I  suppose  the 
interest  of  the  incompetent  needed  atten- 
tion, and  he  was  appointed  in  his  interest 
as  well.  As  to  the  execution  of  the  note, 
he  was  acting  in  our  interest  entirely.  It 
was  for  our  accommodation. 

Q.  One  further  question  I  will  ask  you, 
— whether  or  not  it  was  understood  by  you 
that  the  order  of  the  probate  court  did  bind 
the  estate  of  this  incompetent  person. 

A.  That  was  a  matter  of  investigation  by 
Mr.  Varian  and  myself.  I  cant  say  wheth- 
er Mr.  Rawlins  participated  in  that  or  not, 
and  we  came  to  the  conclusion — formed  the 
judgment — that  the  guardian  of  an  incom- 
petent person  might  be  authorized  by  the 
court,  upon  proper  proceedings  taken,  to 
give  this  note  and  mortgage ;  and  upon  that 
it  was  our  intention  to  bind  the  estate  of 


1901. 


Andkus  v.  Blazzard. 


861 


the  ward,  and  nobody  else,  by  the  signature 
of  Mr.  Hurd. 

The  guardian  and  beneficiaries  of  said 
note  were  fully  aware  of  all  the  facts  re- 
garding the  transaction.  There  was  no 
mistake  respecting  the  language  of  the  note, 
but  it  was  in  the  form  and  was  executed  in 
the  manner  intended.  It  is  not  claimed 
that  there  was  any  fraud  or  mistake  of  fact 
in  the  transaction.  The  substance  of  re- 
spondent's claim  is  that  he  and  the  bene- 
ficiaries did  not  intend  the  note,  in  legal 
effect,  should  bind  the  guardian  personal- 
ly. When  the  facts  are  within  the  knowl- 
edge of  both  parties  to  a  written  contract, 
and  the  language  used  is  such  as  they  in- 
tended, a  mistake  as  to  the  legal  effect  of 
the  contract,  or  that  its  legal  effect  is  dif- 
ferent from  that  intended,  is  not-  available 
as  a  defense  at  law,  and  is  not  ground  for 
a  reformation  of  the  contract  in  a  court 
of  equity,  and  cannot  be  shown  by  parol. 
Brown  v.  Wiley ,  20  How.  442,  15  L.  ed.  905; 
Martin  v.  Cole,  104  U.  S.  30-38,  26  L.  ed. 
647-650;  Fawkner  v.  Lew  Smith  Wall  Pa- 
per Co.  88  Iowa,  169,  55  N.  W.  200 ;  Bryan 
t.  Duff,  12  Wash.  233,  40  Pac.  936;  Mo- 
Ani'nch  v.  Laughlin,  13  Pa.  371;  Davis  v. 
England,  141  Mass.  687-590,  6  N.  E.  731; 
Oiler  v.  Qard,  23  Ind.  212-218;  Kelly  v. 
Turner,  74  Ala.  513;  Farley  v.  Bryant,  32 
Me.  474-483;  Conner  v.  Clark,  12  Cal.  168, 
73  Am.  Dec.  529 ;  Renner  v.  Bank  of  Colum- 
bia, 9  Wheat.  581-587,  6  L.  ed.  166,  167; 
Moorman  v.  Collier,  32  Iowa,  138.  There 
are  many  other  decisions  in  line  with  the 
foregoing  cases,  but  they  are  too  numerous 
for  citation.  In  the  case  of  Brown  v.  Wi- 
ley, 20  How.  442,  15  L.  ed.  965,  Justice 
Grier  used  this  language:  "When  the  oper- 
ation of  a  contract  is  clearly  settled  by 
general  principles  of  law,  it  is  taken  to  be 
the  true  sense  of  the  contracting  parties. 
This  is  not  only  a  positive  rule  of  the  com- 
mon law,  but  it  is  a  general  principle  in  the 
construction  of  contracts.  Some  prece- 
dents to  the  contrary  may  be  found  in  some 
of  our  states,  originating  in  hard  cases; 
but  they  are  generally  overruled  by  the 
same  tribunals  from  which  they  emanated, 
on  experience  of  the  evil  consequences  flow- 
ing from  a  relaxation  of  the  rule."  In  the 
case  of  Renner  v.  Bank  of  Columbia,  9 
Wheat.  587,  6  L.  ed.  167,  the  court  said: 
"There  is  no  rule  of  law  better  settled  or 
more  salutary  in  its  application  to  con- 
tracts than  that  which  precludes  the  ad- 
mission of  parol  evidence  to  contradict  or 
substantially  vary  the  legal  import  of  a 
written  agreement."  In  the  case  of  Moor- 
man v.  Collier,  32  Iowa,  138,  the  legal  effect 
of  the  terms  of  a  contract  was  different 
from  what  the  parties  supposed  they  were, 
and  parol  evidence  of  the  mistake  was  ex- 
cluded. In  the  case  of  Fawkner  v.  Lew 
Smith  Wall  Paper  Co.  88  Iowa,  169,  55  N. 
W.  200,  it  was  held  that  whatever  the  law 
implies  from  the  language  used  in  a  writ- 
ten contract  is  as  much  a  part  of  the  con- 
tract as  that  which  is  expressed  therein; 
and  if  the  contract,  viewed  in  the  light  of 
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what  the  law  thus  implies,  is  clear,  definite, 
and  complete,  it  cannot  be  added  to,  varied, 
or  contradicted  by  extrinsic  evidence.  In 
the  case  of  Farley  v.  Bryant,  32  Me.  483, 
the  court  said:  "When  it  is  alleged  that 
certain  words,  letters,  or  figures  have  been 
inserted  or  omitted  by  mistake,  the  proof 
should  establish  the  facts  alleged.  If  there 
be  a  failure  to  do  this,  and  the  testimony 
shows  that  by  a  legal  construction  the  deed 
may  operate  contrary  to  the  expectations 
of  the  grantor,  and  convey  land  which  he 
did  not  intend  to  convey,  a  court  of  equity 
would  not  be  authorized  to  reform  the  deed ; 
for  conveyances  are  not  to  be  reformed,  and 
made  to  read  in  such  manner  as  may  best 
carry  into  effect  the  intentions  of  the  par- 
ties as  ascertained  from  parol  testimony, 
when  there  is  no  satisfactory  proof  that 
they  did  not  use  the  language  which  they 
intended  to  use."  In  the  case  of  McAninch 
v.  Laughlin,  13  Pa.  371,  the  facts  were 
within  the  knowledge  of  both  parties,  and 
the  mistake  was  in  the  judgment  they 
formed  of  the  legal  effect  of  them,  but  the 
court  held  that  such  a  mistake  was  not  a 
ground  of  relief.  In  the  case  of  Oiler  v. 
Gard,  23  Ind.  212,  this  language  is  used: 
"It  is  not  proved  that  the  language  or  im- 
port of  the  note  was  not  well  understood, 
or  that  either  was  different  from  what  was 
intended  by  the  parties  when  it  was  writ- 
ten and  signed.  The  testimony  of  Gard 
fails  to  show  that  there  was  anything  omit- 
ted in  the  writings  of  the  15th  of  August 
and  the  19th  of  October,  1857,  which  was, 
at  the  time  of  their  execution,  intended  to 
be  inserted.  Gard  understood  the  language 
and  import  of  the  papers,  but  he  did  not 
understand  their  legal  effect.  This  was  a 
mistake  of  law,  unattended  by  such  circum- 
stances as  would  entitle  him  to  relief  in 
equity.  A  mistake  or  ignorance  of  the  law 
forms  no  ground  of  relief  from  contracts 
fairly  entered  into,  with  full  knowledge  of 
the  facts,  under  circumstances  raising  no 
presumption  of  fraud,  imposition,  or  undue 
advantage  taken."  In  the  case  of  Davis  v. 
England,  141  Mass.  587,  6  N.  E.  731,  the 
note  was,  in  form,  "I  promise,"  etc.,  and 
was  signed  as  follows:  "W.  H.  England, 
Pres.  &  Treas.  of  Chelsea  Iron-Foundry  Co." 
The  defendant  offered  evidence  to  show  that 
the  consideration  of  the  note  was  the  sale 
of  a  bill  of  goods  which  was  delivered  to 
the  company,  and  that  at  the  time  and  aft- 
er the  note  was  given  it  was  understood,  in- 
tended, and  agreed  by  both  parties  that  the 
note  was  the  note  of  the  company.  The 
court  admitted  the  evidence  over  objection 
thereto.  In  the  opinion  rendered,  it  was 
said:  "The  learned  justice  who  presided 
in  the  superior  court  rightly  ruled  that  the 
note  sued  on  is  the  note  of  the  defendant, 
and  not  of  the  Chelsea  Iron-Foundry  Com- 
pany. Tucker  Mfg.  Co.  v.  Fairbanks,  98 
Mass.  101.  But  it  was  erroneous  to  admit 
oral  testimony  to  show  that  at  the  time  the 
note  was  given  and  afterwards  it  was  un- 
derstood and  agreed  by  the  parties  that  the 
note  was  the  note  of  the  Chelsea  Iron-Foun* 
dry  Company."    In  the  case  just  cited,  in 
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legal  effect,  the  note  was  the  note  of  W.  H. 
Kngland,  and  not  that  of  the  company.  In 
the  case  at  bar  the  legal  effect  of  the  note 
in  question  was,  aa  hereinbefore  shown,  the 
note  of  the  guardian.  In  the  case  of  Con- 
ner v.  Clark,  12  Cal.  171,  73  Am.  Dec.  529, 
the  court  said:  "Story,  Promissory  Notes, 
8  63,  says:  'As  to  trustees,  guardians,  ex- 
ecutors, and  administrators,  and  other  per- 
sons acting  en  autre  droit,  they  are  by  law 
generally  held  personally  liable  on  promis- 
sory notes,  because  they  have  no  authority 
to  bind,  ex  direct o,  the  persons  for  whom 
or  for  whose  benefit  or  for  whose  estate  they 
act;  and,  hence,  to  give  any  validity  to  the 
note,  they  must  be  deemed  personally  bound 
as  makers.  It  is  true  that  they  may, ex- 
empt themselves  from  personal  responsibility 
by  using  clear  and  explicit  words  to  show 
that  intention,  but  in  the  absence  of  such 
words  the  law  will  hold  them  bound.  Thus, 
if  an  executor  or  administrator  should  make 
or  indorse  a  note  in  his  own  name,  adding 
thereto  the  words  "as  executor"  or  "as  ad- 
ministrator," he  would  be  personally  respon- 
sible thereon.  If  he  means  to  limit  his  re- 
sponsibility, he  should  confine  his  stipu- 
lation to  pay  out  of  the  estate.'  Story, 
Agency,  176,  asserts  the  same  doctrine.  The 
question  here  is  not,  as  the  counsel  for  the 
appellant  has  ingeniously  suggested,  wheth- 
er a  principal  can  be  bound  on  an  unsealed 
contract  where  the  writing  intimates  and 
notifies  by  general  words  the  fact  of  agency, 
and  parol  evidence  explanatory  of  the  fact 
intimated  is  given.  But  here  there  is  no 
doubt  that  the  person  signing  as  trustee 
was  bound,  but  he  wishes  to  prove  that  he 
was  bound  only  in  a  certain  way;  that  is, 
to  pay  out  of  a  particular  fund.  It  is  not 
pretended  that  anyone  else  was  bound  by 
this  contract.  No  authority  is  shown  in 
Clark  to  bind  the  beneficiaries  in  this  trust 
by  this  note.  In  form  and  legal  effect  the 
note  binds  him  to  pay  this  amount;  but  he 
wishes  to  add  to  this  note  another  term, 
namely,  that  he  was  only  to  pay  it  out  of 
a  certain  fund,  and  this,  he  wishes  to  prove, 
was  a  contemporaneous  parol  agreement. 
But  the  rule  is  that  the  written  contract 
is  considered  the  definitive  agreement  of  the 
parties,  and  parol  conversations  and  under- 
standings are  all  merged  in  it.  It  is  the 
only  authentic  evidence  of  the  understand- 
ing of  the  parties." 

As  the  terms  of  the  note  in  question  were 
■uch  as  the  parties  intended  to  use,  and 
their  legal  effect  was  to  bind  the  guardian 
personally,  the  parol  evidence  showing  a 
different  understanding  was  inadmissible, 
and  the  objection  of  the  plaintiff  thereto 
should  have  been  sustained.  The  order  of 
the  probate  court,  being  made  without  au- 
thority of  the  statute,  is  void,  and  does  not, 
therefore,  shield  the  guardian  from  personal 
liability.  McC alley  v.  Wilburn,  77  Ala, 
549;  Whiteside  v.  Jennings,  19  Ala.  784, 
788;  Hudson  v.  Helmet,  23  Ala.  589;  Beal 
v.  Harmon,  38  Mo.  436-439;  Woerner, 
Guardianship,  200,  219.  It  is  elementary 
that  a  judgment  ?r  order  of  a  court  made 
without  authority  is  void,  and  confers  no 
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rights  on,  and  affords  no  protection  to,  per- 
sons acting  in  pursuance  thereof.  In  the 
case  of  McCalley  v.  Wilburn,  77  Ala.  549 
the  court  said :  "If  his  petition  to  the  pro- 
bate court  had  contained  all  the  requisite 
jurisdictional  allegations,  and  the  order  of 
the  court  based  on  the  petition  had  been 
otherwise  regular,  it  is  very  clear  that  the 
obligation  given  by  the  administrator  would 
have  been  binding  on  him  only  in  his  rep- 
resentative capacity,  and  he  would  not  have 
been  in  any  wise  personally  liable.  Such  is 
the  express  declaration  of  the  statute.  But 
this  is  the  case  only  where  the  proceedings 
of  the  court  are  valid,  so  as  to  confer  upon 
the  administrator  the  legal  authority  to 
bind  the  estate  by  the  execution  of  'such 
note,  bond,  or  bill.'  Code  1876,  §  2432.  It 
is  obvious  that  an  administrator  cannot 
shield  himself  from  personal  liability,  by 
refuge  under  an  order  which  is  absolutely 
void.  The  rule  of  law  which  governs  his 
liability  is  analogous  to  that  governing 
trustees  and  agents  in  general.  Where  he 
undertakes  to  bind  the  estate,  and  fails  to 
do  so  for  want  of  authority,  he  binds  him- 
self personally,  and  may  be  sued  upon  his 
contract  individually.  Whiteside  .v.  Jen- 
nings, 19  Ala.  784.  And  in  such  cases  it 
avails  him  nothing  that  he  intended  only 
to  bind  himself  in  his  representative  ca- 
pacity." 

It  appears  that  McGurrin  was  made  payee 
of  the  note  only  as  an  accommodation"  to 
the  attorneys  beneficially  interested.  How 
this  could  accommodate  them,  or  what  in- 
duced them  to  resort  to  this  indirect 
method,  was  not  inquired  into.  It  does  ap- 
pear, however,  ^from  the  face  of  the  note, 
that  two  of  the  beneficiaries  signed  the 
same  as  guardians  of  their  respective  wards, 
who,  it  is  claimed,  it  was  intended  should 
be  bound  by  the  note  so  signed.  It  also 
appears  that  McGurrin  had  no  personal  in- 
terest in  the  matter  whatever,  that  he  took 
no  part  in  the  negotiations,  that  the  note 
at  its  execution  was  delivered  to  the  bene- 
ficiaries, and  that  previous  to  the  time  Mc- 
Gurrin purchased  the  same,  on  December 
5,  1893,  it  had  not  been  in  his  possession. 
Nor  does  it  appear  that  he  was  present  at 
the  execution  of  the  note,  or  that  he  was  ad- 
viesd  that  it  was  not  intended  to  bind  the 
guardian  personally  by  the  note.  The  de- 
fendant stated  in  his  testimony  that  he  re- 
membered distinctly  that  he,  Critchlow,  and 
Varian  were  present  at  the  execution  of  the 
note,  and,  to  the  best  of  his  recollection, 
McGurrin  was  there  also.  On  cross-exam- 
ination he  said:  "I  am  not  certain  about 
McGurrin  being  present  when  I  executed 
the  note  and  mortgage.  Am  certain  as  to 
the  others."  McGurrin,  being  placed  on  the 
witness  stand  by  the  defendants,  testified, 
in  substance,  that  he  bought  the  note  from 
Mr.  Varian  for  a  valuable  consideration; 
that  neither  at  nor  prior  to  the  time  he  pur- 
chased the  same  was  anything  said  about 
his  not  looking  to  Hurd;  that  there  was 
no  understanding,  express  or  implied,  that  he 
should  not  be  liable  on  the  note;  that  noth- 
ing was  said  about  it  at  all;  that  at  the 
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time  he  saw  the  note  and  mortgage,  and  the 
manner  in  which  it  was  signed,  he  took  it 
for  granted  that  when   they   signed   their 
names  in  that  way  they  had  the  authority; 
that  he  did  not  suppose  Hurd  was  binding 
himself  personally  on  the  note,  and  under- 
stood that  what  he  was  getting  was  the  note 
of  John  Blazzard,  by  Joseph  H.  Hurd,  his 
guardian;  that  he  took  the  note  for  what 
it  was  worth,  and  expected  to  hold  Hurd 
if  he  had  no  authority  to  make  the  note,  and 
had  no  understanding  by  which  Hurd  was 
not  to  be  liable,  but  supposed  he  had  au- 
thority to  sign  the  note.    It  does  not  ap- 
pear from  the  record  that  McGurrin  had 
any  knowledge  that  it  was  understood  by 
the  interested  parties    that    the    guardian 
was  not  to  be  personally  bound.    Evidently 
McGurrin  supposed  that  the  legal  effect  of 
the  note  was  to  bind  the  ward,  and  not  the 
guardian;  but  would  the  fact  that  he  was 
mistaken  in  this  deprive  him  of  the  rights 
of  an  innocent  holder  for  value,  and  prevent 
him  from  enforcing  the  note  according  to 
its  legal  effect  T    It  would  not,  and,  this  be- 
ing so,  the  plaintiff,  notwithstanding  he  be- 
came the  owner  of  the  note,  for  value,  after 
its  maturity,  is  not  deprived  of  such  right. 
As  parol  evidence  is  not  admissible  to  de- 
feat the  legal  effect  of  a  written  contract, 
the  terms  of  which  the  parties  intended  to 
use    if    the    beneficiaries  of  the  note  had 
brought  suit  to  recover  on  the  same,  such 
evidence,  to  defeat  the  legal  effect  of  the 
same,  would  not  have  been  admissible  over 
their  objection,  it  follows  that  such  evidence 
would  not  be  admissible,  over  objection  in 
a  suit  by  any  subsequent  owner  and  holder 
of  said  note  for  value.    The  attorneys  have 
received  their  fee,  and  the  debt  of  the  ward 
has  been  paid;  and,  if  the  guardian  were 
not  personally  liable  on  the  note,  the  holder 
of  the  same  for  value  would  have  no  rem- 
edy, for  neither  can  he  hold  the  ward  or 
guardian  on  implied  assumpsit,  nor  do  we 
know  of  any  other  available  remedy.    The 
guardian,  however,  has  a  remedy.    Under 
the  provision    of    the    statute,  he  has  the 
right  to  credit  himself  in  his  accounts  with 
any  sum  legitimately  expended  or  advanced 
in  the  discharge  of  his  duties,  and  to  have 
the  same  satisfied  out  of  the  ward's  estate. 
It  is  alleged  in  the  answer  that  the  said 
James     Blazzard    and    Mariam     Blazzard 
Steers,  two  of  the  makers  of  said  note,  by 
separate  deeds  conveyed  to  the  plaintiff  cer- 
tain real  estate,  and  that  there  was  deduct- 
ed from  the  consideration  of  said  deeds  a 
sum  equal  to  one  half  of  the  amount  of  said 
note,  and  which  was  retained  by  plaintiff, 
who    in    consideration    of     such     retention 
agreed  to  indemnify  and  save  harmless  the 
said  James  Blazzard  and  Mariam  Blazzard 
Steers  against  and  from  all  liability  upon 
said  note  and  the  mortgage  given  to  secure 
the  same.     The  evidence  shows  that  a  por- 
tion of  the  consideration  of  said  deeds  was 
to  retained,  but  the  exact  amount  is  not 
shown.    Whenever  the  plaintiff  became  the 
owner  of  said  note,  whatever  amounts  were 
so  deducted  and  retained  should,  as  to  him, 
be  regarded  and  treated  as  payments  on  the 


note,  and  the  guardian  is  only  liable  for 
the  balance.  It  further  appears  from  the 
testimony  of  E.  B.  Critchlow,  before  quoted, 
that  the  guardian  was  appointed  at  the  re- 
quest of  the  attorneys  to  whom  the  fee  was 
due,  and  that  "as  to  the  execution  of  the 
note  he  was  acting  in  [their]  interest  en- 
tirely. It  was  for  [their]  accommodation." 
In  view  of  such  action,  and  the  other  facts 
disclosed  in  the  case,  in  connection  with  the 
lack  of  general  authority  of  the  guardian 
in  the  premises,  the  parties  to  the  transac- 
tion, as  against  the  holder  of  the  note,  who 
paid  a  valuable  and  good  consideration  for 
the  same,  should  not  have  been  allowed  to 
say  that  they  intended  to  bind  the  ward 
only. 

It  is  ordered  that  the  judgment  be  re- 
versed, at  respondents'  costs,  with  direc- 
tions to  the  lower  court  to  grant  a  new 
trial. 

Bartch,  J.,  concurs. 

Miner,  Ch.  J.,  dissenting: 

I  do  not  concur  in  the  opinion  of  my 
learned  associate,  Mr.  Justice  Baskin. 
While  it  is  true  that  ordinarily  a  guardian 
who  makes  a  contract  as  such  binds  himself, 
and  not  his  ward,  yet  there  are  exceptions 
to  the  rule  that  are  quite  as  well  settled 
as-  the  rule  itself.  The  guardian  is  held  re- 
sponsible where  he  has  bought  or  contracted 
for  the  benefit  of  his  ward,  and  the  law  im- 
plies an  agreement  on  his  part  to  pay,  or 
where  there  was  a  written  contract,  entered 
into  with  apt  words,  to  bind  him  personally. 
But  the  promise  under  consideration  was 
made  in  the  name  of  the  principal,  and  as 
his  contract,  and  not  as  the  individual  con- 
tract of  Hurd.  The  makers  and  the  payee 
understood,  executed,  and  accepted  the  note 
as  the  note  of  the  principal,  and  did  not  un- 
derstand that  Hurd  was  to  be  individually 
and  personally  bound  as  guardian.  There 
are  no  apt  words  in  the  instrument  that  can 
be  construed  into  a  personal  contract  bind- 
ing the  guardian.  The  rule  of  law  is  well 
settled  that  an  agent  or  trustee  cannot  be 
held  upon  a  contract  he  assumes  to  execute 
for  another  unless  there  are  apt  words  of 
personal  obligation  on  the  part  of  such  agent 
or  trustee  written  in  the  contract.  In  the 
present  case  the  note  did  not  contain  a 
personal  promise  of  the  guardian  to  pay. 
It  was  not  executed  by  Hurd  as  guardian, 
but  by  John  Blazzard  himself,  by  Hurd  as 
general  guardian.  It  was  the  note  of  John 
Blazzard,  by  his  guardian,  and  not  the  note 
of  the  guardian.  The  note  fails  to  bind  the 
ward  because  of  want  of  authority  on  the 
part  of  the  guardian  to  execute  it,  and  it 
also  fails  to  bind  the  guardian  because  it 
does  not  contain  apt  words  making  it  a 
personal  obligation,  and  because  the  payee, 
with  knowledge  of  the  facts,  relied  upon  the 
power  of  the  guardian  to  make  a  binding 
contract  for  his  ward;  and  therefore  the 
mistake  is  one  of  law.  While  there  is  a 
conflict  in  the  authorities  on  this  subject, 
yet  the  general  rule  is  as  above  stated,  ^.s 
to  the  first  proposition,  Mechem.   Agency, 
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f  550,  says:  "Where  the  promise  is  made 
in  the  name  of  the  principal,  and  as  his 
contract,  the  better  opinion  is  that  the 
agent  cannot  be  held  liable  upon  it,  but  only 
for  the  deceit  or  breach  of  warranty,  even 
in  the  case  of  a  written  contract,  where  the 
assumed  relation  of  agency  appears  upon 
the  face  of  it.  .  .  .  The  rule  sometimes 
asserted,  that  wherever  the  agent  fails  to 
create  a  right  of  action  against  his  princi- 
pal upon  the  contract  he  makes  himself  lia- 
ble thereon,  cannot,  therefore,  be  sustained 
as  a  general  rule.  The  agent  is  only  liable 
on  the  contract  in  those  cases  in  which  he 
has  used  apt  words  to  bind  himself,  or  has 
expressly  pledged  his  personal  responsibil- 
ity, or  in  which  the  credit  was  given  to  him 
personally."  Hall  v.  Crandall,  29  Cal.  567, 
89  Am.  Dec.  64;  Lander  v.  Castro,  43  Cal. 
497;  Johnson  v.  Smith,  21  Conn.  627; 
Mechem,  Agency,  §  550.  In  a  note  to  the 
latter  citation  many  cases  are  reported  sus- 
taining the  principle  announced.  As  to  the 
latter  proposition  above,  see  1  Am.  &  Eng. 
Enc.  Law,  2d  ed.  p.  1127;  Michael  v.  Jones, 
84  Mo.  578;  Western  Cement  Co,  v.  Jones, 
8  Mo,  App.  373;   Humphrey  v.  Jones,  71 


Mo.  C2;  Taylor  v.  Shclton,  30  Conn.  122  * 
Ogden  v.  Raymond,  22  Conn.  379,  58  Am. 
Dec.  429;  Mechem,  Agency,  §  546. 

I  am  also  of  the  opinion  that  evidence 
was  admissible  to  show  the  knowledge  of 
the  parties  that  the  note  was  intended  a» 
the  obligation  of  the  principal,  and  not  of 
the  agent,  and  that  it  was  given  and  ac- 
cepted as  such.  There  is  some  conflict  of 
authority  on  this  subject,  but  the  weight 
thereof  sustains  the  doctrine  stated.  The 
subject  is  fully  discussed  in  Mechem, 
Agency,  §  441,  where  the  authorities  are 
collected,  and  the  author  therein  states  that 
the  weight  of  authority  sustains  the  doc- 
trine announced.  See  also  1  Randolph, 
Com.  Paper,  §  147.  The  cases  of  Metcalf  v. 
Williams,  104  U.  S.  93,  26  L.  ed.  665,  and 
Mechanics9  Bank  v.  Bank  of  Columbia,  (► 
Wheat.  326,  5  L.  ed.  100,  also  sustain  the 
same  doctrine.  See  also  Kean  v.  Davis,  21 
N.  J.  L.  683,  47  Am.  Dec.  182;  2  Notes  on 
U.  S.  Reports,  p.  34;  and  Mechem,  Agency, 
§   288. 

In  my  opinion  the  judgment  of  the  dis- 
trict court  should  be  affirmed. 


IOWA  SUPREME  COURT. 


Orin  BURGESS 
v. 

filMS  DRUG  COMPANY  et  al.,  Appts. 
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1.  A  druffgrlMt  la  not  relieved  from  lia- 
bility for  injuries  caused  by  a  prescrip- 
tion negligently  put  up,  by  the  fact  that  the 
negligence  was  that  of  a  registered  pharma- 
cist employed  by  him,  which  class  alone  is  al- 
lowed by  statute  to  fill  prescriptions. 

2.  Answering;  qnefitlona  on  crou-ex- 
amlnatlon  a«  to  a  matter  of  privilege 
between  physician  and  patient  will  not  waive 
the  patient's  right  to  object  on  the  ground  of 
privilege  to  the  physician's  answering  ques- 
tions as  to  communications  made  to  him  by 
the  patient. 

8.  A  waiver  of  the  patient's  privilege 
ae  to  communications  made  to  his  physi- 
cian must  be  confined  to  the  trial  in  which  it 
is  made,  and  cannot  avail  to  make  the  testi- 
mony of  the  physician  competent  at  a  subse- 
quent trial. 

(May  27,  1001.) 

APPEAL  by  defendants  from  a  judgment 
of  the  District  Court  for  Polk  County 
in  favor  of  plaintiff  in  an  action  to  recover 
damages  for  injuries  alleged  to  have  been 
caused  by  a  physician's  prescription  errone- 
ously put  up  by  defendants.     Affirmed. 

Statement  by  McClain,  J.: 

The  defendants,  W.  D.  Sims  and  George 

Note. — For  other  cases  in  this  series  as  to 
negligence  In  sale  of  drug,  see  note  to  Craft  v. 
Parker,  W.  &  Co.  (Mich.)  21  L.  R.  A.  139: 
Meyer  v.  King  (Miss.)  35  L.  R.  A.  474;  and 
Wise  v.  Morgan  (Tenn.)  44  L.  R.  A.  548. 

As  to  waiver  of  privilege  as  to  confidential 
communications  to  physician,  see  McConnell  v. 
Osage  (Iowa)  8  L.  R.  A.  778,  and  Mellor  v.  Mis- 
souri P.  R.  Co.  (Mo.)  10  L.  R.  A.  36. 
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C.  Sims,  are  sued,  as  partners  doing  busi- 
ness under  the  firm  name  of  the*  Sims  Drug 
Company,  to  recover  damages  for  injury  al- 
leged to  have  resulted  to  plaintiff  from  the 
negligence  of  defendants  in  putting  up  a 
prescription  of  medicine  to  be  used  in  plain- 
tiff's eye,  the  use  of  which  resulted  in  injury 
to  the  eye  and  loss  thereof.  Defendants  de- 
ny the  negligence  alleged,  and  aver  that  the 
prescription  complained  of  was  filled  by  a 
skilled,  competent,  and  duly  registered 
pharmacist  in  their  employ.  Verdict  and 
judgment  for  plaintiff  for  $900.  Defend- 
ants appeal. 


Messrs.  Spurrier  SB  Maxwell,  for  appel- 
lants: 

A  witness  may  be  asked  on  cross-examina- 
tion any  question  tending  to  show  bias. 

Bradner,  Ev.  2d  ed.  p.  32. 

The  cross-examiner  has  a  right  to  ask,, 
and  require  an  answer  to,  any  question  con- 
cerning the  situation  of  the  witness  with  re- 
spect to  the  parties  and  to  the  subject  of 
litigation. 

Reynolds,  Ev.  p.  134 ;  Starkie,  Ev.  p.  195 ; 
1  Greenl.  Ev.  §  446;  Taylor,  Ev.  §  1235;  I 
Wharton,  Ev.  §  545. 

Where  a  party  himself  testifies  as  to  a 
consultation  with  a  physician,  and  pretends- 
to  give  the  circumstances  of  the  privileged 
interview,  the  opposite  party  is  not  preclud- 
ed from  assailing  such  evidence  by  the  tes- 
timony of  such  physician. 

Marx  v.  Manhattan  R.  Co.  56  Hun,  575, 
10  N.  Y.  Supp.  159;  Treanor  v.  Manhattan 
R.  Co.  28  Abb.  N.  C.  47,  16  N.  Y.  Supp.  536 ; 
Bradner.  Ev.  p.  100;  Hunt  v.  Blackburn* 
128  U.  S.  469,  32  L.  ed.  490,  9  Sup.  Ct.  Rep. 
125. 

If  the  defendants'  registered  pharmacist 
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filled  the  prescription  in  controversy,  it  is 
apparent  that  the  defendants,  who  were  not 
registered  pharmacists,  could  have  in  no 
manner  known  or  avoided,  even  by  the  high- 
est degree  of  care,  the  improper  filling  of  the 
prescription. 

When  the  proprietor  of  a  pharmacy  em- 

£loys  such  a  person  as  his  pharmacist  as  the 
iw  declares  competent,  and  furnishes  a 
euitable  place  and  necessary  ingredients,  he 
has  done  all  that  reason  or  the  law  requires 
■of  him  for  the  safety  of  the  public. 

Maine  v.  Chioago,  B.  d  Q.  R.  Co.  109  Iowa, 
260,  70  N.  W.  630,  80  N.  W.  315;  Eigmy  v. 
Union  P.  R.  Co.  93  Iowa,  538,  27  L.  R.  A. 
290.  61  N.  W.  1056;  First  Kat.  Bank  v. 
German  Sav.  Bank,  107  Iowa,  543,  44  L.  R. 
A.  133,  78  N.  W.  195. 

Messrs.  Vernon  O.  Ford  and  Carr  SB 
Parker,  for  appellee: 

Statements  by  the  person  injured  as  to  the 
cause  of  the  injury,  made  to  the  physician 
called  to  treat  him,  are  privileged. 

Raymond  v.  Burlington,  C.  R.  d  N.  R.  Co. 
46  Iowa,  152,  21  K.  W.  495. 

Disclosure  in  one  case  of  privileged  com- 
munications without  objection  does  not  de- 
feat the  right  to  insist  upon  the  privilege  in 
a  subsequent  trial. 

Briesenmeister  v.  Supreme  Lodge,  K.  of 
P.  81  Mich.  525,  45  N.  W.  977;  McKinney 
v.  Grand  Street,  P.  P.  d  F.  R.  Co.  104  N. 
Y.  352,  10  X.  E.  544;  Orattan  v.  Metropoli- 
tan L.  Ins.  Co.  92  N.  Y.  274,  44  Am.  Rep. 
372;  McConnell  v.  Osage,  80  Iowa,  293,  8 
L.  R.  A.  778,  45  N.  W.  550. 

The  object  of  the  statute  is  not  to  pro- 
hibit the  making  of  these  communications 
public,  but  is  rather  to  exclude  evidence. 

Barker  v.  Kuhn,  38  Iowa,  392;  Mellor  v. 
Missouri  P.  R.  Co.  (Mo.)  14  S.  W.  758;  18 
Am.  &  Em?.  Enc.  Law,  p.  151;  Edington  v. 
JEtna  L.  Ins.  Co.  77  N.  Y.  564. 

MeGloin,  J.,  delivered  the  opinion  of 
the  court: 

1.  Appellants  contend  that,  having  em- 
ployed a  skilful,  registered  pharmacist,  they 
are  not  liable  for  his  negligence,  if  any  there 
was,  in  filling  the  prescription,  and  cite  as 
illustrations  cases  in  which  it  has  been  held 
that  a  railroad  company  contracting  with 
an  employee  to  furnish  surgical  aid  and  at- 
tendance in  case  of  an  accident  was  not  lia- 
ble for  the  negligent  acts  of  the  surgeon 
thus  selected  and  furnished,  if  due  care  and 
diligence  were  used  in  the  selection  (Maine 
v.  Chicaqo,  B.  d  Q.  R.  Co.  109  Iowa,  260, 
70  N.  W/630.  80  N.  W.  315) ,  and  that  a  bank 
to  which  a  draft  is  sent  for  collection  is  not 
liable  for  the  negligence  of  the  notary  pub- 
lic to  whom  the  draft  is  delivered  for  pro- 
test {First  Wat.  Bank  v.  German  Bank,  107 
Iowa,  543,  44  L.  R.  A.  133,  78  N.  W.  195). 
These  cares,  we  think,  are  not  analogous.  It 
wa«  the  duty  of  the  railroad  company  by  ex- 
press contract  in  the  one  case,  and  the  duty 
of  the  bank  by  implied  contract  in  the  other 
case,  to  secure  for  the  other  party  profes- 
sional services,  which  neither  the  railroad 
company,  in  the  one  case,  nor  the  bank,  in 
the  other,  held  itself  out  as  competent  to 
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perform.  The  railroad  company  did  not 
pretend  to  be  a  surgeon,  nor  the  bank  to  be 
a  notary.  But  these  defendants  did  pretend 
to  be  druggists,  and  held  themselves  out  as 
able  and  willing  to  fill  prescriptions. 
Whether  they  performed  the  services  indi- 
vidually or  by  the  aid  of  an  employee  was 
immaterial.  The  master  who  undertakes  to 
perform  a  service  is  liable  for  the  negligence 
of  his  servant  in  performing  the  service  un- 
dertaken. This  proposition  is  too  elemen- 
tary to  require  the  citation  of  authorities. 
It  is  true  that  the  legislature  has  provided, 
as  a  police  regulation  for  the  protection  of 
the  public,  that  no  one  who  is  not  a  regis- 
tered pharmacist  shall  fill  prescriptions; 
but  when  the  defendants  undertook,  as  a 
part  of  their  regular  business,  that  the  pre- 
scription should  be  filled,  it  was  wholly  im- 
material to  the  customer,  so  far  as  defend- 
ants' liability  was  concerned,  whether  the 
prescription  was  filled  by  one  of  the  defend- 
ants or  by  an  employee.  McCubbin  v.  Hast- 
ings, 27  La.  Ann.  713.  In  Martin  v.  Tern- 
perley,  4  Q.  6.  298,  it  was  held  that  defend- 
ant was  liable  for  injury  done  by  barges 
belonging  to  him  navigated  by  persons  speci- 
fied by  statute  as  qualified  for  such  purpose, 
and  selected  by  defendant.  The  court  held 
that  the  statutory  limitation  of  defendant's 
power  of  choice  did  not  deprive  the  party 
injured  of  a  remedy  against  him.  The 
case  is  analogous  to  this,  and  the  decision 
seems  to  be  perfectly  reasonable.  We  think 
in  this  case  defendant  was  not  relieved  of 
his  responsibility  as  employer  by  the  fact 
that  he  was  required  by  statute  to  employ 
a  registered  pharmacist. 

2.  Plaintiff  claimed  that  his  eye  was  in- 
jured by  lime  falling  into  it  while  he  was 
at  work  at  his  trade  as  a  plasterer,  and  that 
the  application  to  it  of  a  preparation  se- 
cured from  defendants  on  a  prescription  so 
aggravated  the  injury  that  its  removal  was 
necessary.  When  Dr.  Amos,  the  specialist 
who  performed  the  operation,  was  put  on 
the  stand  by  defendants  as  a  witness,  and 
asked  to  state  what  was  said  to  him  by 
plaintiff  with  reference  to  the  cause  of  the 
injury  to  the  eye,  his  testimony  was  excluded 
by  the  court  on  the  ground  that  such  com- 
munication to  him  was  privileged,  under 
the  following  provision  of  the  Code:  "Sec. 
4(508.  No  practicing  attorney,  counselor, 
physician,  or  surgeon  .  .  .  shall  be  al- 
lowed, in  giving  testimony,  to  disclose  any 
confidential  communication  properly  in- 
trusted to  him  in  his  professional  capacity, 
and  necessary  and  proper  to  enable  him  to 
discharge  the  functions  of  his  office  accord- 
ing to  the  usual  course  of  practice.  .  .  . 
•Such  prohibition  shall  not  apply  to  cases 
where  the  party  in  whose  favor  the  same  is 
made  waives  the  rights  conferred."  The 
contention  of  appellants  is  that  plaintiff 
had  waived  his  privilege  with  reference  to 
communications  made  to  Dr.  Amos — First, 
by  testifying  with  reference  to  the  same  mat- 
ter on  the  same  trial ;  second,  by  testifying 
as  to  the  same  matter  at  a  former  trial  of 
this  case;  third,  by  calling  Dr.  Amos  to 
testify  as  a  witness  with  reference  to  the 
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same  matter  on  a  former  trial  of  this  case. 
Evidence  of  the  testimony  of  plaintiff  and 
of  Dr.  Amos  on  the  former  trial  was  intro- 
duced to  show  such  waiver.  With  refer- 
ence to  the  testimony  of  plaintiff  on  this 
trial,  it  is  urged  by  appellee  that  the  matter 
about  which  Dr.  Amos  was  asked  to  testify 
was  gone  into  by  plaintiff  only  in  answer 
to  questions  on  cross-examination,  and  it  is 
contended  that  this  did  not  constitute  a 
waiver,  while,  as  to  the  testimony  of  plain- 
tiff and  Dr.  Amos  on  the  former  trial,  it  is 
contended  that  nothing  done  on  one  trial 
will  amount  to  a  waiver  of  the  objection  to 
evidence  as  to  privileged  communications 
when  they  are  attempted  to  be -proved  on 
another  trial  of  the  same  case.  The  section 
of  the  Code  above  set  out  constitutes  a  par- 
tial statutory  declaration  of  a  rule  of  evi- 
dence which  was  recognized  at  common  law 
with  reference  to  privileged  communications 
to  attorneys,  but  in  this  respect  it  is  only  a 
partial  declaration;  for,  with  reference  to 
attorneys,  as  well  as  physicians,  it  re- 
lates only^  to  the  testimony  of  the  attorney 
or  physician,  whereas  the  common-law  rule 
of  evidence  relating  to  communications  to 
attorneys  is  broader,  and  excuses  the  client 
also  from  testifying  as  to  such  communica- 
tions. It  was  not  intended,  however,  by 
this  partial  statement  to  limit  the  common- 
law  rule  in  this  respect,  for  this  court  has 
held  that  the  client  is  still  entitled  to  claim 
the  exemption.  Barker  v.  Kuhn,  38  Iowa, 
392.  Further  than  this,  the  provision  of  the 
Code  extends  the  privilege  which  at  com- 
mon law  was  recognized  In  regard  to  com- 
munications between  client  and  attorney  so 
as  to  cover  communications  between  the  pa- 
tient and  his  physician;  and  we  have  no 
doubt  that  it  was  intended  to  extend  to 
these  communications  the  same  complete 
protection,  not  only  as  to  physicians,  but 
also  as  to  the  patient,  which  by  common  law 
was  recognized  in  regard  to  communications 
between  client  and  attorney.  We  think 
that  there  is  no  question  but  that  the  pa- 
tient is  privileged  from  disclosing  communi- 
cations made  to  his  physician,  although  the 
statute  does  not  so  expressly  provide.  With 
this  construction  of  the  statute  in  mind, 
we  now  proceed  to  determine  whether  in  any 
of  the  three  ways  above  specified  the  plain- 
tiff in  this  case  had  waived  the  privilege 
of  insisting  that  Dr.  Amos  should  not  testi- 
fy in  regard  to  the  communications  made 
to  him  in  his  professional  capacity.  It  is 
proper  to  suggest  further  that  the  statute 
does  not  specify  what  shall  constitute  a 
waiver,  leaving  that  to  be  determined  by 
the  general  rules  of  evidence,  which,  with- 
out statutory  authority,  had  previously 
been  recognized  as  applicable  to  communica- 
tions between  client  and  attorney.  It  is 
well  settled  that  the  client  or  patient  may 
waive  his  privilege,  not  merely  by  failing  to 
make  objection  to  the  evidence  of  the  attor- 
ney or  physician  when  offered,  but  also  by 
conduct  from  which  a  waiver  may  be  im- 
puted,— such  as  by  himself  testifying  as  to 
the  subject-matter  of  such  communications. 
People  v.  Gallagher,  75  Mich.  512,  42  N.  W. 
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1063;  State  v.  Tall,  43  Minn.  273,  45  N.  W. 
449;  Hunt  v.  Blackburn,  128  U.  S.  464,  32 
L.  ed.  488,  9  Sup.  Ct.  Hep.  125;  MoKinney 
v.  Qrand  Street,  P.  P.  d  F.  R.  Oo.  104  tf.  Y. 
352,  10  N.  E.  544.  But  the  testimony  of  the 
client  or  patient  as  to  the  communication 
which  will  constitute  a  waiver  of  the  privi- 
lege so  as  to  admit  the  attorney  or  physi- 
cian to  testify  with  reference  thereto  must 
be  voluntarily  given;  for  the  privilege  is 
that  of  the  client  or  patient,  and  it  exists  in 
his  favor  until  in  some  way  abandoned.  No 
doubt,  under  this  privilege,  the  client  or  pa- 
tient may  refuse  to  answer  on  cross-exami- 
nation when  asked  with  reference  to  the 
privileged  communication.  Barker  v.  Kuhn, 
38  Iowa,  392;  Bigler  v.  Reyher,  43  Ind. 
112;  Bemenway  v.  Smith,  28  Vt.  701;  State 
v.  White,  19  Kan.  445,  27  Am.  Rep.  137; 
Duttenhofer  v.  State,  34  Ohio  St.  91,  32  Am. 
Rep.  362.  But  we  are  not  willing  to  hold 
that  the  failure  to  insist  on  this  privilege 
makes  the  testimony  which  he  may  give  on 
cross-examination  voluntary,  in  such  sense 
as  to  constitute  a  waiver  of  his  privilege 
with  reference  to  the  communication  to  his 
attorney  or  physician.  In  McConneU  v.  Ot- 
age,  80  Iowa,  293,  8L.R.A.  778,  45  N.  W. 
550,  this  court  said  that  even  the  voluntary 
act  of  the  plaintiff  in  that  case,  as  a  wit- 
ness, in  testifying  to  her  physical  health  at 
a  particular  time,  would  not  constitute  a 
waiver  of  objection  to  testimony  by  her  phy- 
sician as  to  communications  made  by  her 
to  him  at  that  time  showing  that  she  was 
not  in  good  health,  and  that  the  mere  fact 
of  the  exclusion  of  the  physician's  testimony 
might  result  in  putting  the  condition  of  her 
health  at  the  time  referred  to  in  a  false  light 
before  the  jury  would  not  be  a  sufficient 
reason  for  implying  a  waiver.  And  it  was 
further  said  (and  this  is  especially  perti- 
nent to  our  present  inquiry)  that  it  was 
improper  to  ask  such  witness  on  cross-ex- 
amination whether  she  was  willing  that  the 
physician  might  disclose  any  communica- 
tions which  she  had  made  to  him  with  refer- 
ence to  her  health.  Accordingly  it  was  held 
that  the  propounding  of  such  a  question  to 
the  witness  over  the  objection  of  her  attor- 
ney, and  to  which  her  answer  was,  "No," 
constituted  error ;  this  language  being  used : 
"The  statute  gives  the  prohibition.  It  is  a 
legal  right,  and  a  party  should  no  more  be 
required  to  state  under  oath  that  he  did  not 
want  to  surrender  it,  than  any  other  legal 
right  he  possessed.  We  think  a  fair  trial  re- 
quires that  such  a  matter  should  not  even 
be  referred  to;  that  the  jury  should  not 
be  impressed  with  a  belief  that  there 
is  even  reluctance  to  giving  such  assent. 
The  subject-matter  of  such  a  waiver  has  no 
place  for  reference  in  the  taking  of  testi- 
mony, except  by  the  party  permitted  to 
make  it."  In  the  case  before  us  it  is  evi- 
dent that  any  objection  of  the  witness  on 
cross-examination  to  testify  as  to  the  com- 
munication might  well  have  been  prejudi- 
cial, and  therefore  that  the  answer  of  the 
witness  with  reference  thereto  cannot  be 
treated  as  a  waiver  of  the  privilege,  for  it 
is    essentially    not    voluntary.    If    counsel 
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■aw  fit  en  cross-examination  to  inquire  into 
this  matter,  he  must  be  bound  by  the  an- 
swer, and  cannot  afterwards  claim  that  the 
witness,  by  answering  without  objection, 
voluntarily  waived  the  privilege.  As  to  the 
testimony  at  the  former  trial,  it  seems  to  us 
that  the  waiver  resulting  therefrom  should 
be  confined  to  the  trial  in  which  the  waiver 
is  made.  Our  statute  relates  to  the  giving 
of  testimony,  not  to  the  publication  in  gen- 
eral of  the  privileged  matter,  and  it  seems 
to  us  clear  that  any  waiver  resulting  from 
the  giving  or  introduction  of  testimony  on  a 
trial  should  be  limited  to  that  trial.  Brie- 
senmeister  v.  Supreme  Lodge,  K.  of  P.  81 
Mich.  525,  45  N.  W.  977;  Qrattan  v.  Metro- 
politan L.  Ins.  Co.  92  N.  Y.  274,  287,  44  Am. 
Rep.  372.  In  a  later  New  York  case  a  differ- 
ent conclusion  was  reached  (MoKinney  v. 
Grand  Street,  P.  P.  d  F.  R.  Co.  104  N.  Y. 
352,  10  N.  E.  544) ;  but  we  do  not  agree  to 
the  reasoning  in  that  case,  which  would 
seem  to  lead  to  the  result  that,  if  the  privi- 
leged communication  is  in  any  way  made 
public  by  the  patient,  the  privilege  is  waived 
for  all  time,  whereas  we  understand  it  to 
be  well  settled  that  a  communication  to  a 
third  person  by  the  patient  or  client  will 
not  be  a  waiver  of  the  right  to  insist  on  the 
privilege  when  it  is  sought  to  have  the  dis- 
closure made  by  the  way  of  testimony  in 
open  court.  Thus,  it  has  been  held  that  a 
waiver  of  the  privilege  as  to  one  witness, 
by  permitting  him  to  testify  as  to  the  priv- 
ileged matter,  will  not  be  a  waiver  of  objec- 
tion to  the  testimony  of  another  witness  as 
to  the  same  matter.  Mellor  v.  Missouri  P. 
B.  Co.  105  Mo.  455,  10  L.  R.  A.  36,  16  S.  W. 
849.  See  also  Dotton  v.  Albion,  57  Mich. 
575,  24  N.  W.  786,  cited  in  McConneU  v. 
Osage,  80  Iowa,  293,  301,  8  L.  R.  A.  778, 
45  N.  W.  550. 

3.  Many  other  assignments  of  error  are 
made  and  argued,  some  of  them  relating  to 
the  sustaining  of  objections  to  hypothetical 
questions  propounded  to  witnesses  called  as 
experts,  and  others  to  instructions  given; 
but  a  discussion  of  these  assignments  would 
unduly  extend  this  opinion,  without  sub- 
stantial benefit.  We  have  carefully  consid- 
ered the  objections  made,  and  find  them  to 
be  without  merit. 

Affirmed. 

John  OSBORNE,  Appt., 

v. 

B.  R.  VAN  DYKE. 


( Iowa. 
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One  who  beat  a  horse  la  violation  of 

None. — For  other  cases  In  this  aeries  as  to 
liability  for  unforeseen  consequences  of  act,  see 
Doyle  v.  Chicago,  8t.  P.  *  K.  C.  R.  Co.  (Iowa) 
4  L.  R.  A.  420 ;  Bellies  v.  Lake  Shore  *  M.  8.  It. 
Co.  (Mich.)  18  L.  R.  A.  154  ;  Jacksonville,  T.  * 
K.  W.  R.  Co.  v.  Peninsular  Land,  Transp.  &  Mfg. 
Co.  (Fla.)  17  L.  R.  A.  38  •  New  Orleans  *  N.  B. 
R.  Co.  v.  McBwen  «  Murray  (La.)  88  L.  R.  A. 
184 ;  Lllilbridge  v.  McCann  (Mich.)  41  L.  R.  A. 
381  ;  Sol  11  ran  v.  Dunham  (N.  Y.)  47  L.  R.  A 
715;  and  Cleghore  t.  Thompson  (Kan.)  post, 
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the  statute  for  the  prevention  of  ernelty  to 
animals  cannot  escape  liability  for  an  injury 
caused  by  a  blow  falling  on  a  bystander,  on 
the  ground  that  he  used  reasonable  care  to 
avoid  the  accident,  which  was  caused  by  the 
shying  of  the  horse  and  the  slipping  of  his 
own  foot,  and  that  such  result  of  his  acts  was 
not  anticipated. 

(April  12,  1901.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Lucas  County  in 
favor  of  defendant  in  an  action  brought  to 
recover  damages  for  personal  injuries  al- 
leged to  have  been  caused  by  defendant's 
negligence.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Dungan  £  Bartholomew,  for 
appellant : 

Defendant  in  violating  the  statute  is 
liable  as  for  "culpable  negligence"  per  se. 

Gould  v.  Schermer,  101  Iowa,  582,  70  N. 
W.  697 ;  West  v.  Ward,  77  Iowa,  323,  42  N. 
W.  309;  Liming  v.  Illinois  C.  R.  Co.  81 
Iowa,  246,  47  N.  W.  66;  Langhammer  v. 
Manchester,  99  Iowa,  295,  68  N.  W.  688. 

The  fact  that  the  accident  was  so  unusual 
and  extraordinary  that  it  could  not  reason- 
ably have  been  expected  to  happen  does  not 
relieve  the  defendant. 

Doyle  v.  .Chicago,  St.  P.  d  K.  0.  R.  Co, 
77  Iowa,  607,  4  L.  R.  A.  420,  42  N.  W.  555; 
West  v.  Ward,  77  Iowa,  323,  42  N.  W.  309. 

The  intervening  cause,  to  relieve  the  de- 
fendant from  liability,  must  be  wholly  inde- 
pendent of  the  original  cause  of  the  injury. 

16  Am.  &  Eng.  fine.  Law,  p.  445;  Bishop, 
Noncontract  Law,  \  453;  Wharton,  Neg.  §f 
114,  115:  Kennedy  v.  Way,  Brightly  (Pa.) 
186;  4  Wait,  Act  k  Def.  p.  446;  Qoldsy  v. 
Pennsylvania  R.  Co.  30  Pa.  242,  72  Am.  Dec 
703. 

Where  there  is  danger,  peril,  or  risk  of  a 
particular  injury,  which  occurs,  it  is  the 
natural,  and  probably  result  of  the  act. 

West  v.  Ward,  77  Iowa,  323,  42  N.  W. 
309;  Doyle  v.  Chicago,  St.  P.  d  K.  C.  R.  Co. 
77  Iowa,  610,  4  L.  R.  A.  420,  42  N.  W.  555. 

Everyone  who  does  an  unlawful  or  wrong- 
ful act  is  liable  in  damages  to  any  person 
injured  thereby,  who  is  not  himself  guilty 
of  contributory  negligence. 

Correll  v.  Burlington,  C.  R.  &  M.  River 
R.  Co.  38  Iowa,  120,  18  Am.  Rep.  22;  Dodge 
v.  Burlington,  C.  R.  &  M.  River  R.  Co.  34 
Iowa.  276;  Messenger  v.  Pate,  42  Iowa,  443. 

Van  Dyke's  care,  or  want  of  care,  not  to 
hit  plaintiff,  will  not  affect  his  liability. 

Amick  v.  O'Hara,  6  Blackf.  258;  Center 
v.  Finney,  17  Barb.  94,  Affirmed  in  Selden's 
Notes,  44;  North  v.  Smith,  10  C.  B.  N.  S. 
572 ;  4  Wait,  Act.  &  Def.  p.  666. 

Messrs.  Stuart  eto  Stuart  for  appellee. 

Waterman,  J.,  delivered  the  opinion  of 
the  court: 

Plaintiff  was  in  the  employ  of  defendant, 
and,  among  other  duties,  had  the  care  of 
several  horses.  On  the  occasion  in  ques- 
tion, as  plaintiff  was  leading  into  a  shed 
with  a  halter  one  of  the  horses,  defendant 
stopped  him,  and  undertook  to  apply  a  wash 
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to  a  galled  place  on  the  animal's  neck.  The 
horse  was  nervous  and  restless,  and  would 
not  stand,  so  a  twitch  was  put  on  him,  and 
plaintiff  held  this  with  the  halter  while  the 
wash  was  applied.  After  the  twitch  was  re- 
moved, defendant  noticed  another  bruised 
spot  on  the  animal's  shoulder,  and  he  at- 
tempted, without  replacing  the  twitch,  to 
wash  this.  The  horse  jumped  aside,  and 
■truck  defendant,  throwing  upon  his 
clothes  the  medicine,  which  he  had  in  a  tin 
can  in  his  hand.  This  angered  defendant, 
who  seized  the  twitch,  the  handle  of  which 
was  a  heavy  stick  with  a  nail  in  the  end, 
and  began  violently  and  brutally  beating 
the  horse,  which  struggled  to  escape. 
Plaintiff  tried,  without  avail,  to  induce  de- 
fendant to  desist.  Finally,  a  blow  aimed 
missed  the  horse  because  of  a  slip  by  defend- 
ant, and  plaintiff  was  struck  in  the  face, 
breaking  the  bones  of  his  nose  and  other- 
wise injuring  him.  There  was  no  evidence 
tending  to  show  that  the  blow  so  struck  was 
intentional.  The  court  submitted  the  case 
to  the  jury  on  the  theory  of  defendant's  neg- 
ligence, instructing  them  that  defendant 
would  not  be  liable  if  in  beating  the  horse 
he  exercised  reasonable  care  to  avoid  strik- 
ing plaintiff,  and  the  blow  which  inflicted 
the  injury  was  caused  by  an  accidental  slip 
for  which  defendant  was  not  to  blame;  and 
the  jury  was  further  told,  in  effect,  this 
would  be  so  even  if  defendant,  in  beating 
the  horse,  was  guilty  of  an  unlawful  act. 

We  think  the  instructions  omit  one  essen- 
tial fact,  viz. :  Was  it  negligence  for  de- 
fendant to  strike  the  horse  in  the  manner 
he  did  and  under  the  circumstances  existing 
at  the  time?  If  it  was,  he  is  liable  for  the 
natural  and  probable  consequences  of  his 
act,  even  though  the  precise  result  which 
followed  may  not  have  been  anticipated. 
Doyle  v.  Chicago,  St.  P.  d  K.  C.  R.  Co.  77 
Iowa,  G07-610.  4  L.  R.  A.  420,  42  N.  W.  555. 
An  "accident"  may  be  defined  as  an  event 
happening  unexpectedly  and  without  fault. 
Lcame  v.  Bray,  3  East,  593.  Now,  it  can- 
not be  said  that  defendant  was  without  fault 
for  the  slip  of  the  foot,  which  he  urges  in 
excuse,  if  it  grew  out  of  or  resulted  from 
his  negligent  act.  There  was  evidence  tend- 
ing to  show  that  defendant,  in  brutally  beat- 
iner  the  horse  while  plaintiff  was  holding  it, 
did  so  for  no  other  purpose  than  to  vent  his 
rage  by  inflicting  physical  pain  on  the  ob- 
ject of  his  fury.  The  slip  of  the  foot  that 
caused  the  blow  to  go  amiss  cannot,  if  this 
state  of  facts  is  true,  be  said  to  have  been 
without  defendant's  fault.  He  could  not  rea- 
sonably have  supposed  the  horse  would 
stand  quietly  and  receive  the  punishment 
administered.  If,  then,  he  was  negligent  in 
striking  the  animal  as  he  did,  he  cannot  es- 
cape because  some  intervening  cause,  grow- 
ing out  of  his  wrong,  aided  in  producing 
the  result  of  which  complaint  is  made. 
Gould  v.  Schermer,  101  Iowa,  583,  70  N.  W. 
607. 

The  case  at  bar  is  stronger  in  its  facts 
than  the  one  cited,  for  here  there  is  evi- 
dence tending  to  show  the  claimed  inter- 
vening cause  was  brought  aoout  by  defend- 
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ant's  wrongful  act.  But  if  it  can  be  said 
the  sixth  instruction  given  by  the  court 
submitted  to  the  jury  the  question  of  wheth- 
er defendant  was  negligent  as  matter  of 
fact  in  striking  the  horse,  though  we  must 
say  we  are  not  inclined  to  give  it  that  con- 
struction, there  ia  still  another  point  to  ba 
considered. 

2.  In  the  ninth  paragraph  of  the  court's 
charge,  the  jury  were  told:  "It  is  not  ma- 
terial or  necessary  for  you  to  find  whether 
or  not  the  act  of  defendant  in  whipping  or 
striking  the  horse  was  unlawful."  It  was 
claimed  on  behalf  of  appellant  that,  if  de- 
fendant was  engaged  in  the  doing  of  an  un- 
lawful act  which  resulted  in  injury  to  plain- 
tiff, such  conduct  would  be  negligence  as 
matter  of  law.  There  was  evidence  going 
to  show  that  defendant  was  guilty  of  a  vio- 
lation of  §  4969  of  the  Code,  which  imposes 
a  penalty  for  cruelty  to  animals.  "The  gen- 
eral rule  of  law,  however,  is  that  whoever 
does  an  illegal  or  wrongful  act  is  answer- 
able for  all  the  consequences  that  ensue  in 
the  ordinary  and  natural  course  of  events." 
1  Addison,  Torts.  7.  In  Messenger  v.  Pate, 
42  Iowa,  443,  defendant  was  sued  for  an  in- 
jury caused  by  the  unboxed  tumbling  rod  of 
a  tnreshing  machine.  The  statute  made  it 
a  misdemeanor  to  operate  a  machine  with 
such  rods  unboxed.  This  court  announced 
the  following  rule  of  law  in  that  case: 
"We  concur  in  the  general  proposition  that 
whenever  an  act  is  enjoined  or  prohibited 
by  law,  and  the  violation  of  the  statute  is 
made  a  misdemeanor,  any  injury  to  the  per- 
son of  another,  caused  by  such  violation,  is 
the  subject  of  an  action;  and  it  is  suffi- 
cient to  allege  the  violation  of  the  law  as 
the  basis  of  the  right  to  recover,  and  as 
constituting  the  negligence  complained  of." 
So,  likewise,  it  is  held  that,  where  one  is 
unlawfully  carrying  a  loaded  revolver,  he 
is  liable  for  injuries  done  another  by  its 
discharge,  although  the  person  injured  as- 
sented to  the  revolver  being  carried.  Evans 
v.  Waite,  83  Wis.  286,  53  N.  W.  445.  See 
also  Weick  v.  Lander,  75  111.  93;  Salisbury 
v.  Herchenroder,  106  Mass.  459,  8  Am.  Rep. 
354 ;  Conn  v.  May,  36  Iowa,  244.  If  the  de- 
fendant was  doing  an  unlawful  act  in  beat- 
ing the  horse,  he  is  liable  for  damages 
caused  thereby,  and  the  subsequent  acci- 
dental slip  would  not  shield  him.  for  the 
reasons  already  stated.  The  well-known 
Squib  Case  is  a  leading  authority  illus- 
trative of  the  principle  that  one  who  WTonsr- 
fully  sets  in  motion  a  force  by  which  anoth- 
er iJuinjured  is  liable,  although  an  interven- 
ing agency,  not  in  itself  wrongful,  aided  in 
producing*  the  result.  Scott  v.  Shepherd,  2 
W.  Bl.  892,  1  Smith,  Lead.  Cas.  797.  We  do 
not  regard  the  case  of  Tingle  v.  Chicago,  B. 
rf  Q.  R.  Co.  60  Iowa,  333,  14  N.  W.  320, 
cited  by  appellee,  as  in  conflict  with  the 
views  here  expressed.  In  that  case  the  un- 
lawful act  (operating  a  train  on  Sunday) 
was  a  condition,  but  not  a  cause,  of  the  in- 
jury done. 

For  the  reasons  given,  the  case  must  go 
back  for  a  new  trial. 

Reversed. 
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Mrs.  M.  C.  COBB,  Appt* 
v. 

J.  P.  OVERMAN. 
(48  C.  C.  A  223,  109  Fed.  65.) 


Liability  upon  a  penal  bond  conditioned 
for  the  payment  of  rents  and  annu- 
ities to  another  during  life  1b  within  the  pro- 
visions of  i  63a  of  the  bankruptcy  act  of 
1898,  allowing  the  proving  against  the  bank- 
rupt's estate  of  a  fixed  liability,  evidenced  by 
Instrument  In  writing,  absolutely  owing  at 
the  time  of  filing  the  petition,  whether  then 
payable  or  not ;  but  the  claim  proved  must 
be  limited  to  the  penalty  of  the  bond,  where 
the  computed  value  of  the  expectancy  ex- 
ceeds that  amount. 

(May  10,  1001.) 


APPEAL  by  claimant  from  a  judgment  of 
the  District  Court  of  the  United  States 
for  the  Eastern  District  of  North  Carolina 
rejecting  a  claim  against  the  estate  of  G.  W. 
Cobb,  a  bankrupt.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Argued  before  Goff  and  Simonton,  Circuit 
Judges,  and  Waddill,  District  Judge. 

Messrs.  P.  H*  Williams  and  E.  F. 
Aydlett,  for  appellant: 

The  claim  of  Mrs.  M.  C.  Cobb  is  such  an 
one  that  when  the  bankrupt  is  discharged 
in  bankruptcy  her  debt  is  discharged,  and 
for  the  debt  to  be  discharged  its  full  value 
must  be  ascertained. 

Plaintiff  has  the  right  to  have  the  con- 
tract valued,  taking  into  consideration  the 
expectancy  of  her  life,  for  the  $25  per  month 


Norm. — What  constitutes  a  fixed  liability  as  evi- 
denced by  a  judgment  or  an  instrument  in 
writing  absolutely  owing  at  the  time  of  the 
filing  of  the  petition  in  bankruptcy. 

L  Judgments. 

a.  In  general. 

b.  For  alimony. 
[I.  Written  instrument*. 

a.  In  general. 

b.  Bonds.^ 
c  Notes/ 
d.  Leases. 

III.  Conclusion. 

As  this  provision  of  the  present  bankruptcy 
act,  |  63a,  subd.  1,  as  to  the  provability  of  debts 
which  are  a  fixed  liability  as  evidenced  by  a 
judgment  or  an  instrument  in  writing  abso- 
lutely owing  at  the  time  of  the  filing  of  the  pe- 
tition against  the  bankrupt,  whether  then  pay- 
able or  not,  is  materially  different  from  any 
provision  contained  In  any  former  bankruptcy 
act,  either  in  this  country  or  in  England,  this 
note  is  confined  to  decisions  arising  under  the 
present  act. 

I.  Judgments. 

a.  In  general. 

As  |  17a,  subd.  2,  of  the  bankruptcy  act  pro- 
vides that  a  discharge  in  bankruptcy  shall 
release  a  bankrupt  from  all  of  his  "provable 
debts'*  except  such  as  are  judgments  in  actions 
for  fraud  or  obtaining  property  by  false  pre- 
tenses or  false  representations,  or  for  wilfully 
or  maliciously  injuring  the  person  or  property 
of  another.  It  is  evident  that  judgments  of  that 
nature  were  considered  to  be  provable  by  the 
frnmers  of  the  act. 

Very  few  decisions  have  been  rendered  as  to 
the  provability  of  judgments  of  any  kind  ex- 
cept for  alimony,  as  will  be  seen. 

In  Re  Alderson,  98  Fed.  588,  the  district 
Judge  for  West  Virginia  held  that  a  judgment  in 
favor  of  a  state  against  a  bankrupt,  Imposing 
a  fine  for  unlawful  retailing,  was  a  provable 
debt,  and  was  also  released  by  the  discharge  of 
the  bankrupt,  and  was  not  entitled  to  prece- 
dence in  the  distribution  of  his  estate. 

But  in  Re  Moore,  111  Fed.  145,  Evans,  Dis- 
trict Judge  of  Kentucky,  who  was  a  member 
of  Congress  at  the  time  the  bankruptcy  act  was 
passed,  expressly  refused  to  follow  the  pre- 
ceding case,  and  held  that  a  judgment  for  a 


charge  In  bankruptcy,  stating  that  while  it 
might  possibly  appear  to  come  within  the  letter 
of  the  statute  he  was  persuaded  that,  as  neither 
state  nor  national  government  is  mentioned  in 
the  act  in  connection  with  the  effect  of  a  dis- 
charge, its  obligation  could  not  properly  be  held 
to  embrace  judgments  Imposed  in  executing  the 
public  criminal  lawa 

In  Re  Baker,  96  Fed.  954,  the  question  at 
issue  was  whether  or  not  a  judgment  for  the 
support  of  a  bastard  child  would  be  released  by 
the  discharge  In  bankruptcy  of  the  putative 
father,  and  the  court,  while  holding  that  a 
discharge  would  not  operate  as  a  release  of  the 
judgment,  even  if  it  were  provable,  states  that 
It  Is  not  at  all  clear  that  It  is  provable. 

And  Re  Hubbard,  98  Fed.  710,  holds  that  a 
discharge  in  bankruptcy  will  not  release  the 
bankrupt  from  the  obligation  to  obey  an  order 
of  a  state  court  for  the  payment  of  a  certain 
amount  weekly  for  the  support  of  two  minor 
children,  and  proceedings  to  compel  the  payment 
of  weekly  instalments  subsequent  to  the  filing 
of  the  petition  will  not  be  stayed.  The  district 
judge  does  not  state  In  his  opinion  whether  the 
reason  for  his  holding  is  that  it  was  not  a 
judgment,  but  an  order  only,  which  was  sought 
to  be  enforced,  or  whether  the  reason  was  that 
it  was  not  a  provable  debt ;  but  there  seems  to 
be  nothing  in  S  17  which  would  justify  a  hold- 
ing that  the  discharge  did  not  operate  as  a  re- 
lease, other  than  that  the  debt  was  not  prov- 
able. 

Re  Llpman,  94  Fed.  S53,  holds  that  a  judg- 
ment which  Is  barred  by  limitation  at  the  time 
the  petition  In  bankruptcy  is  filed  Is  not  a 
provable  claim,  even  though  it  is  Inserted  in  the 
schedule  by  the  bankrupt,  as  such  insertion 
does  not  revive  the  claim. 

b.  For  alimony. 

Only  one  attempt  to  prove  a  judgment  for 
alimony  seems  to  have  been  made  under  the 
present  law,  the  question  as  to  provability  aris- 
ing in  other  cases  in  connection  with  the  ques- 
tion whether  or  not  the  judgment  has  Deen  or 
will  be  released  by  a  discharge  in  bankruptcy, 
the  only  ground  on  which  it  seemingly  can  be 
held  to  be  released,  under  f  17  of  the  bankruptcy 
act,  being  that  it  is  a  provable  debt. 

It  seems  now  to  be  thoroughly  decided  that  a 
judgment  for  alimony  Is  not  a  provable  debt  so 
as  to  be  released  by  a  discharge  in  bankruptcy, 
as  to  Instalments  accruing  either  before  or  after 
the  filing  of  the  petition,  in  those  e  rites  where 
ftne  in  favor  of  a  state  In  a  criminal  prosecution  such  judgments  are  subject  to  modification  by 
was  not  provable  so  as  to  be  released  by  a  dls-  the  court ;  and  it  seems  very  probable  that 
54  L.  R.  A.  24 
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annuity,  and  of  6.  W.  Cobb's  life,  for  the 
rent  of  the  bank  building,  and  to  prove  the 
amount  she  would  be  entitled  to,  and  to  as- 
certain its  present  value. 

Re  ElU,  £  Am.  Bankr.  Rep.  564. 

The  value  of  an  annuity  bond  is  such  a 
sum  as  will  purchase  a  similar  bond  in  a 
solvent  company  for  the  remainder  of  the 
life. 

Atty.  Gen.  v.  North  America  L.  Ine.  Co. 
82  N.  Y.  172;  Re  Sinclair  [1897]  1  Ch.  021; 
2  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  408; 
Hawkins  v.  Blake,  108  U.  S.  422,  27  L.  ed. 
775,  2  Sup.  Ct.  Rep.  804. 

Mr.  G.  W.  Ward  for  appellee. 

Waddill,  District  Judge,  delivered  the 
opinion  of  the  court: 

The  question  presented  for  the  considera- 
tion of  the  court  is  the  correctness  of  the 


decision  of  the  lower  court  in  rejecting  a 
claim  of  $4,300.98,  allowed  by  the  referee  in 
behalf  of  the  appellant  on  a  debt  asserted  by 
her  against  the  bankrupt  estate.  The  cass- 
is one  of  involuntary  bankruptcy.  Hie  pe- 
tition was  filed  on  the  30th  of  November, 
1898,  and  adjudication  had  on  the  30th 
of  December  of  the  same  year.  The  claim 
was  based  upon  the  following  penal  bond* 


v%e.: 


$3,000. 

Know  all  men  by  these  presents,  that 
I,  George  W.  Cobb,  principal,  and  M.  B. 
Culpepper,  surety,  are  held  and  firmly  bound 
unto  Mrs.  Marie  C.  Cobb  in  the  just  and  full 
sum  of  three  thousand  dollars  ($3,000),  to 
the  payment  whereof,  well  and  truly  to  bt) 
made  to  the  said  Mrs.  Marie  C.  Cobb,  her 
executors,  administrators,   and  assigns,    ws» 


the  ultimate  decision  will  be  that  such  a  Judg- 
ment is  not  provable  so  as  to  be  released  by  a 
discharge  in  any  state  unless  it  has  been  ren- 
dered on  an  agreement  of  the  parties. 

Only  four  decisions  have  been  rendered  hold- 
ing that  such  judgments  are  provable  and  re- 
leased by  a  discharge.  In  Re  Challoner,  08 
Fed.  82,  one  of  the  district  judges  In  Illinois 
held  that  alimony  due  under  a  decree  of  divorce 
prior  to  the  adjudication  in  bankruptcy  was 
a  debt  under  the  bankruptcy  law  according  to 
the  decisions  of  the  Illinois  court,  such  as  would 
be  released  by  a  discharge  in  bankruptcy 
and  consequently  the  wife  would  be  re- 
strained from  bringing  any  proceedings  in  the 
state  court  pending  the  bankruptcy  proceed- 
ings to  enforce  the  decree  for  alimony.  '  The 
judge  stated  that  it  was  not  necessary  at  the 
time  to  pass  upon  the  status  of  any  alimony 
which  might  become  due  after  the  adjudication, 
but  restrained  any  proceedings  in  the  state  court 
as  to  alimony  already  accrued  and  that  to  ac- 
crue after  the  adjudication  pending  the  bank- 
ruptcy proceedings.  But  in  Barclay  v.  Barclay, 
184  111.  375,  51  L.  R.  A.  351,  56  N.  B.  636,  and 
Deen  v.  Bloomer,  191  111.  416,  61  N.  E.  131,  8 
N.  B.  N.  Rep.  1037,  infra,  the  Illinois  supreme 
court  held  that  such  decree  for  alimony  was  not 
provable,  and  would  not  be  discharged. 

In  He  Van  Orden,  96  Fed.  86,  the  district 
Judge  for  New  Jersey  holds  that  a  claim  for 
monthly  instalments  of  alimony  as  fixed  by  a 
decree  of  divorce  is  a  provable  debt,  as  the  mere 
liability  to  support  and  maintain  his  wife,  which 
existed  before  the  decree  of  divorce,  was  thereby 
fixed  and  became  a  debt,  and  consequently  a 
state  court  would  be  enjoined  from  prosecuting 
a  suit  for  such  alimony.  But  this  decision 
seems  to  have  been  based  largely  on  that  of 
Wetmore  v.  Wetmore,  149  N.  Y.  521,  S3  L.  R. 
A.  708,  44  N.  E.  169,  and  it  will  be  seen  from 
the  decisions  below  that  In  New  York  a  decree 
for  alimony  Is  held  not  to  be  provable,  or  to  be 
released  by  the  discharge.  And  In  Barclay  v. 
Barclay,  184  111.  375,  51  L.  R.  A.  351,  56  N.  E. 
636,  infra,  the  court  states  that  they  do 
not  concur  with  the  reasoning  of  the  court  in 
this  case. 

In  lie  Houston,  94  Fed.  119,  Evans,  District 
Judge  for  the  district  of  Kentucky,  who  was  a 
member  of  Congress  at  the  time  the  bankruptcy 
act  was  passed,  held  that  a  judgment  requir- 
ing the  defendant  in  a  divorce  case  to  pay  a 
fixed  amount  weekly  to  the  plaintiff  as  alimony 
is,  as  to  instalments  due  at  the  time  of  the  ad- 
judication, a  provable  debt  against  the  bank- 
rupt's estate,  and  consequently  would  be  re- 
leased by  a  discbarge  In  bankruptcy :  and  said 
also  that,  while  deciding  only  as  to  past-due  in- 
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stalments,  he  was  strongly  inclined  to  the  opin- 
ion that  the  peculiar  form  of  the  Judgment  by 
which  alimony  was  usually  allowed  might  be 
properly  classed  among  the  unliquidated  de- 
mands to  be  liquidated  and  made  certain  as  to 
future  instalments  pursuant  to  the  provisions 
of  |  63  of  the,  bankruptcy  act.  The  real  ques- 
tion at  issue,  however,  In  this  case  was  whether 
the  bankrupt  could  be  adjudged  In  contempt  by 
the  state  court  for  failure  to  pay  alimony  after 
the  bankruptcy  court  had  ordered  a  stay  of  pro- 
ceedings, and  the  case  was  affirmed  by  the  cir- 
cuit court  of  appeals  in  Wagner  v.  United 
States,  43  C.  C.  A.  445,  104  Fed.  133,  solely  on 
the  ground  that  the  order  of  the  bankruptcy 
court  staying  the  proceeding  was  valid  and 
within  its  jurisdiction,  whether  or  not  the  claim 
for  alimony  was  a  provable  debt,  the  court  ex- 
pressly stating  that  the  question  as  to  the  prov- 
ability of  the  decree  for  alimony  was  immate- 
rial, and  was  not  passed  upon  by  it. 

And  In  Flte  v.  Fite,  22  Ky.  L.  Rep.  1638,  61 
S.  W.  26,  the  Kentucky  court  of  appeals,  fol- 
lowing Re  Houston,  94  Fed.  119,  supra,  held 
that  a  claim  for  monthly  instalments  of  ali- 
mony, whether  accruing  before  or  after  the  ad- 
judication In  bankruptcy,  was  provable  as  a 
fixed  liability,  and  released  by  the  discharge. 
The  court  says  In  this  case  that  some  of  the 
state  courts  have  reached  a  different  conclusion, 
but  that  the  law  in  some  of  the  states  in  regard 
to  alimony  differs  materially  from  the  law  In 
Kentucky,  and  that  the  court  has  nothing  to  do 
with  the  question  of  sentiment  which  might  be 
supposed  to  enter  into  the  matter,  nor  could  the 
moral  duty,  If  any,  to  pay  the  alimony,  be  con- 
sidered in  determining  the  law  governing  the 
case. 

On  the  other  hand,  the  United  States  Su- 
preme Court  in  Audubon  v.  Shufeldt,  181  U.  8. 
575,  45  L.  ed.  1009,  21  Sup.  Ct.  Rep.  735,  Re- 
versing 2  N.  B.  N.  Rep.  517,  holds  that  alimony, 
whether  In  arrears  at  the  commencement  of  the 
bankruptcy  proceedings  or  subsequently  accru- 
ing, Is  not  provable  in  bankruptcy  or  barred  by 
the  discharge.  The  court  in  this  case  said  that 
permanent  alimony  was  considered  as  a  portion 
of  the  husband's  estate  to  which  the  wife  la 
equitably  entitled,  rather  than  as  strictly  a 
debt,  and  that  alimony  from  time  to  time  might 
be  considered  sb  a  portion  of  the  husband's  cur- 
rent income,  and  the  considerations  affecting  it 
might  be  better  weighed  by  the  court  having  ju- 
risdiction of  the  relation  #f  husband  and  wife 
than  by  a  court  of  different  jurisdiction,  and 
that  In  the  District  of  Columbia,  whence  the  ap- 
peal was  taken,  an  allowance  of  alimony  was 
not  in  the  nature  of  an  absolute  debt,  and  was 
not  unconditional  and  unchangeable,  but  mlgh* 
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promise  and  bind  ourselves,  our  heirs,  execu- 
tors, and  administrators,  firmly  by  these 
presents.  Sealed  with  our  seals,  and  dated 
this  28th  day  of  April,  in  the  year  1897. 
The  conditions  of  the  above  obligation  is 
such  that  whereas,  there  has  grown  up  a  dis- 
pute between  the  said  George  W.  Cobb,  both 
in  his  fiduciary  capacity  as  guardian  of  the 
children  of  Kenneth  R.  Cobb  and  as  the 
manager  of  a  certain  sum  of  money,  the  prop- 
erty of  Mrs.  Marie  C.  Cobb,  the  total  of 
which  is,  including  the  fiduciary  claim, 
$7,955.47,  and  which  the  said  George  W. 
Cobb  claims  to  have  paid  in  full,  but  which 
the  said  heirs  at  law  and  wards  of  the  said 
George  W.  Cobb,  the  children  of  Kenneth  R. 
Cobb,  Sr.,  deceased,  claim  was  not  legally 
paid  to  them,  but,  if  it  was  paid,  was  paid 
to  their  mother  or  others;  and  whereas,  in 
consideration  of  the  premises,  and  in  order 


to  finally  adjust  and  terminate  and  close 
the  said  fiduciary  account,  and  also  any 
claim  for  the  said  sum  of  $7,955.47,  the  said 
Mrs.  Marie  C.  Cobb,  Kenneth  R.  Cobb,  Jr., 
and  Marie  Celeste  Cobb,  his  wife,  Emma 
Heloise  Anderson  and  James  W.  Anderson, 
her  husband,  Marie  Celine  Lewis  and  Arthur 
G.  Lewis,  her  husband,  and  Lillian  R.  Cobb 
have  this  day  signed,  sealed,  and  delivered 
their  receipt  in  full  for  the  above-named 
sum,  and  have  thereby  fully  released  the  said 
George  W.  Cobb,  guardian,  as  to  any  claim 
they  may  have  against  him  on  account  of 
his  fiduciary  capacity  as  such  guardian,  and 
have,  as  a  further  consideration,  signed, 
sealed,  and  delivered  unto  the  said  George 
W.  Cobb  a  deed  of  bargain  and  sale  and  quit- 
claim as  to  all  of  their  right,  title,  and  in- 
terest in  and  to  a  certain  house  and  lot  situ- 
ated in  the  town  of  Elizabeth   City,  North 


be  changed  in  amount,  even  when  In  arrears, 
upon  good  cause  shown  to  the  court  haying  ju- 
risdiction. The  court  also  in  this  case  refers 
to  Re  Houston,  94  Fed.  110,  Re  Van  Orden,  96 
fed.  86,  and  Re  Chal  loner,  98  Fed.  82,  supra, 
as  the  only  cases  brought  to  their  notice  tend- 
ing to  support  the  contrary  view,  and,  white  not 
expressly  disapproving  them,  states  that  the  au- 
thorities cited  In  the  supreme  court  decision 
were  not  referred  to  in  any  of  such  decisions. 

And  In  Turner  ▼.  Turner,  198  Fed.  785, 
Baker.  District  Judge  of  the  district  of  Indiana, 
holdi  that  a  gross  sum  awarded  as  alimony  by 
the  decree  of  divorce  before  the  filing  of  the  pe- 
tition In  bankruptcy  is  not  a  debt  which  Is  a 
fixed  liability  as  evidenced  by  a  Judgment  abso- 
lutely owing  at  the  time  of  the  filing  of  the  pe- 
tition, as  alimony  is  not  strictly  a  debt  due  the 
wife,  but  Is  rather  a  general  duty  to  support, 
made  specific  by  the  decree  of  the  court,  and 
that  the  alimony  is  not  awarded  as  a  debt  but 
for  the  enforcement  of  a  duty  growing  out  of 
the  marital  relations,  which  is  not  severed  by 
the  husband's  misconduct.  The  court  also 
asks:  "If  a  discharge  will  not  release  the 
bankrupt  husband  from  his  liability  to  furnish 
his  wife  support,  why  should  such  discharge 
absolve  him  from  the  performance  of  this  duty 
when,  on  account  of  the  violation  of  his  mar- 
riage contract,  a  court  has  decreed  the  amount 
of  money  that  he  should  pay  in  satisfaction  of 
this  duty?" 

And  Barclay  v.  Barclay,  184  111.  875,  51  L.  R. 
▲.  351,  56  N.  E.  636,  holds  that  a  decree  for  ali- 
mony Is  a  penalty  Imposed  for  failure  to  per- 
form a  duty,  and  Is  always  subject  to  modifi- 
cation of  the  court  according  to  the  varying 
circumstances  of  the  parties,  there  being  some 
circumstances  which  would  even  authorize  a 
change  in  the  amount  for  which  the  husband  Is 
In  arrears,  and  that  In  consequence  such  a  de- 
cree Is  not  a  provable  debt,  even  as  to  amounts 
which  have  accrued  at  the  time  of  the  filing  of 
the  petition,  so  as  to  entitle  the  husband  to  a 
discharge  in  bankruptcy.  Boggs,  J.,  stated 
that  he  concurred  in  the  decision  except  so  far 
as  the  opinion  might  be  construed  to  hold  that 
alimony  which  had  accrued  and  become  payable 
against  the  husband  was  not  a  provable  claim. 

And  Deen  v.  Bloomer,  191  111.  416,  61  N.  B. 
131.  3  N.  B.  N.  Rep.  1037,  Reversing  93  111.  App. 
479,  holds  that  a  decree  for  alimony  Is  not  re- 
leased by  a  discharge  In  bankruptcy,  as  It  can- 
not be  regarded  as  a  debt  owing  from  the  hus- 
band to  the  wife,  whether  accruing  before  or 
after  the  bankruptcy  proceeding,  but  that  the 
duty  which  the  law  imposes  on  the  husband  and 
father  to  support  the  wife  and  children  is  a  so- 
cial obligation  as  well  as  a  pecuniary  liability, 
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and  is  founded  on  public  policy,  and  is  for  the 
good  of  society. 

And  Justice  Brown,  one  of  the  district  Judges 
in  New  York,  held  that  overdue  weekly  instal- 
ments of  alimony  adjudged  to  the  divorced  wife 
by  the  decree  of  divorce  would  not  be  released 
by  the  husband's  discharge  in  bankruptcy,  and 
consequently  the  wife  would  not  be  stayed, 
pending  the  bankruptcy  proceedings,  from  pur- 
suing in  a  state  conrt  proper  proceedings  to  col- 
lect the  same,  except  where  a  preference  upon 
assets  was  sought.  Re  Shepard,  97  Fed.  187; 
Re  Anderson,  97  Fed.  321. 

And  Young  v.  Young,  35  Misc.  335,  71  N.  Y. 
Supp.  944,  following  the  decisions  of  Justice 
Brown  above,  holds  that  a  discharge  in  bank- 
ruptcy does  not  affect  the  bankrupt's  liability 
to  pay  alimony,  whether  accruing  before  or 
after  the  filing  of  the  petition. 

And  Maisner  v.  Maisner,  62  App.  Div.  286,  70 
N.  Y.  Supp.  1107,  holds  that  a  discharge  in 
bankruptcy  does  not  release  the  bankrupt  from 
liability  to  pay  alimony  which  had  accrued  prior 
to  the  filing  of  the  petition  in  bankruptcy,  as  a 
claim  for  alimony  Ib  not  a  debt  which  is  a  fixed 
liability,  within  f  63a,  subd.  1,  but  that  the  de- 
cree is  merely  an  admeasurement  by  the  court 
of  the  material  obligation  of  support,  which  ob- 
ligation Is  thereby  made  a  specific  duty,  the 
court  having  authority  to  provide  in  the  decree 
for  a  modification  of  its  terms  If  it  chooses,  and 
having  power  to  compel  obedience  to  its  terms 
by  other  methods  than  those  ordinarily  resorted 
to  to  enforce  a  Judgment. 

And  In  Re  Smith,  3  Am.  Bankr.  Rep.  67, 
Hotchkiss,  referee,  holds  that  In  New  York  ali- 
mony which  had  accrued  before  the  adjudication 
In  bankruptcy,  whether  temporary  or  perma- 
nent, Is  not  provable,  and  therefore  is  not  af- 
fected by  the  bankrupt's  discharge,  as  It  is  not 
a  debt  because  It  Is  not  assignable  or  suable  or 
collectible  except  In  certain  specified  ways,  but 
is  a  natural  duty  reduced  to  dollars  and  cents, 
and  is  the  obligation  to  support  the  wife  which 
was  taken  on  marriage  and  continuing  through 
life  which  has  been  measured  up  and  tempo- 
rarily determined  by  a  court,  but  which  is  ab- 
solutely Inalienable  and  undlBchargeable  and, 
save  in  amount,  beyond  the  control  of  the  courts 
except  with  the  consent  or  on  default  of  the 
wife :  and  that  the  husband  must,  so  long  as  he 
is  able,  stand  between  the  state  and  the  Injured 
wife  In  order  that  she  may  not  become  a  public 
charge. 

And  In  Re  Nowell,  99  Fed.  931,  Lowell,  Dis- 
trict Judge,  holds  that  in  Massachusetts,  where 
the  decree  for  alimony  Is  always  open  to  modi- 
fication on  any  change  in  the  situation  of  the 
husband  or  wife,  and  where  notice  to  the  hus- 
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Carolina,  and  which  was  formerly  the  prop- 
erty of  Mrs.  Emma  Cobb,  deceased;  and 
whereas,  in  consideration  of  the  said  quit- 
claim and  the  said  deed,  the  said  George  W. 
Cobb  covenanted  on  his  part  as  follows: 
To  rent  the  bank  building  now  occupied  by 
Ouirkin  &  Company  as  bankers,  situated  in 
the  town  of  Elizabeth  City,  North  Carolina, 
and  to  pay  a  monthly  rental  for  the  same  of 
$12.50,  payable  monthly  to  Mrs.  M.  C.  Cobb, 
who  is  authorized  to  receive  and  receipt  for 
the  same  for  the  term  of  the  natural  fife  of 
the  said  Mrs.  M.  C.  Cobb,  to  keep  the  said 
bank  building  in  reasonable  repair,  subject 
to  natural  wear  and  tear,  to  pay  the  taxes 
and  insurance  on  the  said  building  and  land, 
the  said  building  to  be  insured  in  the  sum 
of  not  less  than  $500,  and  shall  also  pay  to 
the  said  Mrs.  M.  C.  Cobb  during  her  natural 
life  the  sum  of  $25.00  per  month  at  the  end 


of  each  month,  and  shall  pay  off  and  satisfy 
the  judgment  obtained  in  favor  of  one 
Wheeler,  and  assigned  to  George  VV.  Cobb, 
against  the  aforesaid  Kenneth  R.  Cobb,  de- 
ceased, and  duly  of  record  in  the  proper 
clerk's  office  in  Pasquotank  county:  Now,  if 
the  said  George  W.  Cobb  shall  well  and  truly 
perform  each  and  every  the  covenants  here- 
in named,  and  in  the  manner  named,  this  ob- 
ligation to  be  null  and  void;  otherwise,  to 
be  in  full  force  and  virtue. 

G.  W.  Cobb.  [Seal.] 

M.  B.  Culpepper.     [Seal.] 

Witness:     J.  P.  Overman. 

Should  Geo.  W.  Cobb  die  prior  to  Mrs.  M. 
C.  Cobb,  in  that  event  the  rent  of  the  bank 
building  shall  cease  upon  the  death  of  said 
Cobb. 

The  referee,  in  his  report,  certifies  the  fol- 


band  Is  necessary  where  the  wife  seeks  to  col- 
lect arrears  by  legal  process,  and  where  the 
husband,  may,  without  modification  of  the  origi- 
nal decree,  move  that  the  amount  to  be  collected 
be  reduced  because  of  a  change  In  the  circum- 
stances of  either  party,  and  where  the  husband's 
executors  may  have  the  arrears  due  at  the  hus- 
band's death  modified  on  motion,  a  claim  for 
arrears  due  at  the  time  of  the  husband's  bank- 
ruptcy Is  not  a  fixed  liability  absolutely  owing 
at  the  time  of  filing  the  petition,  and  that  In 
consequence  the  claim  therefor  will  not  be  re- 
leased by  a  discharge  In  bankruptcy,  and  the 
wife  will  not  be  enjoined  from  prosecuting 
proper  proceedings  in  a  state  court  to  collect 
the  same.  Justice  Lowell  also  holds  that  a 
claim  for  future  alimony  Is  not  a  fixed  liabil- 
ity absolutely  owing,  but  Is  contingent  on  many 
circumstances,  such  as  the  life  of  the  husband 
and  wife,  or  a  modification  of  the  decree,  and 
that  such  contingent  claim  would  be  impossible 
of  valuation,  even  if  proof  of  contingent  liabil- 
ity were  permitted  by  the  act. 

And  in  Re  Smith,  S  Am.  Bankr.  Rep.  67,  the 
referee  also  holds  that  liability  for  future  ali- 
mony under  a  decree  of  separation  1b  not  a  fixed 
liability  evidenced  by  a  Judgment  within  f  63a, 
subd.  1,  so  as  to  be  capable  of  liquidation  under 
S  03b,  as.  under  the  New  York  Code,  |  1771,  the 
court  has  power  at  any  time  to  annul,  vary,  or 
modify  its  former  directions.  He  also  holds 
that  the  same  is  true  as  to  alimony  which  has 
accrued  since  the  adjudication  in  bankruptcy 
and  before  the  time  the  attempt  to  collect  it  is 
made. 

And  in  Re  Lawrle,  2  N.  B.  N.  Rep.  77,  the  ref- 
eree holds  that  a  Judgment  for  alimony  Is  not  a 
final  division  or  distribution  of  the  husband's 
estate,  but  under  the  Wisconsin  statute  is  a 
Judgment  for  alimony  "out  or'  the  husband's  es- 
tate for  the  wife's  support  and  maintenance, 
and  is  subject  to  revision  and  alteration  from 
time  to  time,  and  therefore  Is  not  a  fixed  lia- 
bility. Another  reason  given  by  the  referee  for 
holding  that  a  Judgment  Is  not  provable  Is  that 
the  bankrupt  would  by  a  contrary  holding  be  al- 
lowed to  place  his  wife  on  a  par  with  other 
creditors,  and  thus  enable  her  to  participate  in 
the  distribution  of  the  estate,  a  thing  not  al- 
lowed by  law. 

And  Sargent  v.  Sargent,  8  N.  B.  N.  Rep.  616, 
.decided  In  the  Ohio  common  pleas,  holds  that  a 
decree  for  alimony  In  the  ordinary  form,  re- 
quiring the  husband  to  pay  a  specified  amount 
monthly  as  alimony  until  a  designated  amount 
should  be  paid,  is  subject  to  modification  by  the 
court  at  any  time  before  It  is  satisfied  on  any 
ground  subsequently  arising  that  requires  or 
justifies  such  modification,  and  that  in  conse- 
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quence  it  la  not  provable  as  a  fixed  liability,  and 
is  not  discharged  by  a  judgment.  But  the  court 
states  that  where  the  decree  is  of  a  kind  or 
form  which  makes  it  absolute,  as  where  it  Is  an 
adoption  by  the  court  of  an  agreement  between 
the  parties,  it  is  not  the  judgment  of  the  court 
based  on  evidence,  but  simply  an  agreement  of 
the  parties  carried  Into  the  decree,  and  cannot 
be  modified  by  the  court,  and  is  accordingly  a 
fixed  liability. 

And  in  People  ew  ret  Bnckel  v.  Orel!,  65  N. 
Y.  Supp.  522,  the  court  held  that  a  decree  for 
alimony  Is  not  a  debt  "founded  on  contract" 
within  the  meaning  of  the  bankruptcy  act,  as 
there  was  a  continual  duty  resting  on  the  hus- 
band, arising  out  of  the  marital  relation,  to 
support  his  wife  during  her  life,  and  therefore 
a  decree  for  alimony  was  not  affected  by  a 
discharge  in  bankruptcy.  The  court  in  this 
case  did  not  discuss  the  question  as  to  the  prov- 
ability of  the  decree  as  a  fixed  liability  under 
|  63a,  subd.  1. 

Counsel  fees. 

Counsel  fees  pendente  lite  In  a  divorce  suit 
are  a  part  of  the  law's  means  to  measure  ali- 
mony, and  an  Incident  to  a  proper  measure  In 
money  of  the  husband's  duty,  and  therefore 
are  not  provable  in  bankruptcy,  nor  released  by 
the  discharge.     Re  Smith,  3  Am.  Bankr.  Rep.  67. 

II.  Written  instrument*. 

a.  In  general. 

In  Re  Chambers,  2  N.  B.  N.  Rep.  864,  the 
referee  says  that  a  "fixed  liability"  is  a  liability 
which  is  settled  and  determined,  as  opposed  to 
an  unsettled,  undetermined,  and  uncertain  lia- 
bility, and  that  "absolutely  owing"  would  mean 
unconditionally,  wholly  owing,  as  opposed  to 
a  liability  which  depends  upon  the  fulfilment  of 
some  condition,  or  the  doing  of  some  act,  or 
happening  of  some  event,  beforo  It  attaches. 

In  Re  McCauley,  2  N.  B.  N.  Rep.  1085,  the 
referee  holds  that  an  open  account  due  from 
the  bankrupt  is  a  fixed  liability  absolutely  owing 
at  the  time  of  filing  the  petition,  within  5  63a, 
subd.  1. 

An  agreement  by  the  holder,  as  trustee,  of 
the  naked  legal  title  to  land  owned  by  a  bank- 
rupt corporation  to  mortgage  such  land  as  se- 
curity for  the  debt  of  a  third  person  does  not 
constitute  a  fixed  liability  against  the  bankrupt, 
as  such  trustee  has  no  authority  to  bind  the 
corporation  as  an  accommodation  surety  by  the 
mortgage  of  Its  property.  Re  Columbia  Real 
Estate  Co.  8  N.  B.  N.  Rep.  157. 

Where  a  mortgage  provides  for  the  payment 
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lowing  facts  in  connection  with  the  debt: 
That  6.  W.  Cobb,  the  bankrupt,  failed  in 
October,  1808;  that  since  the  1st  of  October, 
13AS,  nothing  has  been  paid  on  the  said 
bond;  that  M.  B.  Culpepper,  the  surety  on 
the  bond,  is  insolvent;  that  the  contract  is 
for  value;  and  that  there  is  due  on  the 
bond  $518.75,  being  arrearages  from  the 
time  of  discontinuance  of  payment  to  Febru- 
ary 1,  1900,  less  $85.25,  paid  on  account  of 
rent.  The  referee  further  found  that  the 
age  of  Mrs.  Cobb,  the  appellant,  was  fifty 
years,  and  that  of  Q.  W.  Cobb  fifty-six  years; 
that  Mrs.  Cobb's  expectancy  was  twenty  and 
nine  tenths  years  and  6.  W.  Cbbb's  expectancy 
was  sixteen  and  seven  tenths  years ;  and  that, 
pursuant  to  §  1352  of  the  Code  of  North  Car- 
olina, Mrs.  Cobb  was  entitled  to  prove  her 
claim  for  $2,780.23,  being  the  amount  al- 
lowed as  the  value  of  her  contract  under  the 


agreement  to  pay  her  $25  per  month  during 
her  lifetime,  and  the  sum  of  $1,200  for  rent 
of  the  building  during  the  lifetime  of  G.  W. 
Cobb, — making  a  total  sum  of  $3,980.23, — 
which  two  sums  were  allowed  by  the  referee, 
together  with  the  arrearages  of  $518.75,  due 
as  aforesaid  on  the  bond,  aggregating  $4,- 
300.98.  The  learned  judge  of  the  lower 
court  excluded  the  claim  as  an  entirety,  hold- 
ing that  under  the  present  bankruptcy  act 
(§  63a)  a  liability  only  existed  for  the 
amount  of  arrearages  due  on  the  bond  at  the 
time  of  the  filing  of  the  petition  in  bank- 
ruptcy, and  that  no  claim  could  be  asserted, 
either  for  the  instalments  falling  due  after 
the  filing  of  the  petition  to  the  date  of  the 
referee's  report,  or  for  any  commuted  value 
of  the  payments  thereafter  to  become  due 
thereunder,  such  claims  not  being  debts  ab- 


et specified  attorneys'  fees  If  the  holder  of  the 
mortgage  elects  or  It  should  become  necessary 
to  foreclose  by  suit  or  proceedings  In  court, 
and  the  mortgagor  becomes  bankrupt,  and  the 
creditor  proves  his  claim  as  a  secured  debt,  and 
the  mortgaged  property  is  sold  by  the  trustee 
In  bankruptcy  at  private  sale  under  order  of 
the  court  out  of  the  proceeds  of  which  the  debt 
Is  paid,  the  mortgagee  cannot  prove  and  recover 
the  attorneys'  fee,  as  the  foreclosure  on  which 
the  liability  to  pay  the  same  depended  did  not 
take  place.  Be  Roche,  42  C.  C.  A.  115,  101  Fed. 
966 

b.  Bond*. 

Cobb  v.  Ovbrmann  holds  that  the  liability  of 
the  principal  obligor  to  the  obligee  on  a  penal 
bond  in  a  certain  amount  conditioned  for  the 
payment  of  specified  monthly  rentals  and  an- 
nuities during  the  lifetime  of  the  obligee  is  a 
fixed  liability  absolutely  owing,  as  the  penalty 
of  the  bond  with  the  instalments  thereon  be- 
came absolutely  owing  at  the  time  of  its  execu- 
tion, and  future  instalments  to  become  due 
thereon  after  the  filing  of  the  petition  are  cov- 
ered by  the  provision  "whether  then  payable  or 
not."  But  where  the  value  of  such  demand  as 
ascertained  from  the  life  tables  exceeds  the 
penalty  of  the  bond,  only  the  debt  for  the  pen- 
alty is  provable. 

But  Godlng  v.  Boscenthal  (Mass.)  61  N.  B. 
222,  holds  that  the  liability  of  the  principal  to 
reimburse  the  surety,  although  evidenced  by  an 
Instrument  in  writing  and  In  one  sense  a  fixed 
liability,  is  contingent  upon  the  happening  of 
a  breach  of  the  bond  and  a  payment  by  the 
surety,  and  does  not  constitute  a  provable  debt 
against  the  principal  where  no  payment  by  the 
surety  or  breach  of  the  bond  occurs  until  several 
months  after  the  filing  of  the  petition,  as  mere- 
ly contingent  claims  are  not  provable. 

The  liability  of  a  defendant  In  replevin  on 
a  bond  with  sureties,  given  by  him  for  the  pur- 
pose of  reclaiming  the  goods  replevied,  is  so 
contingent  that  it  Is  not  a  provable  debt  under 
the  present  bankruptcy  act,  and  his  discharge 
in  bankruptcy  pending  the  replevin  suit  does 
not,  therefore,  release  him  from  such  liability. 
Clemmons  v.  Brlnn,  72  N.  Y.  Supp.  1066. 

e.  Notes. 

The  liability  of  the  bankrupt  as  Indorser  of 
a  note  which  is  pot  due  at  the  time  of  the  fil- 
ing of  the  petition  In  bankruptcy  Is  not  a  fixed 
liability  ahsolutely  owing,  within  S  63a,  subd.  1, 
of  the  bankruptcy  act,  although  It  Is  held  to 
be  a  provable  debt  under  other  provisions  of  the 
act. 
•4  Ij.  R.  a» 


Thus,  In  Re  Gerson,  47  C.  C.  A.  49,  107  Fed. 
807,  Affirming  105  Fed.  891,  the  circuit  court 
of  appeals  of  the  third  circuit  holds  that  the 
liability  of  a  bankrupt  indorser  of  commercial 
paper,  whose  liability  did  not  become  absolute 
until  after  the  filing  of  the  petition  In  bank- 
ruptcy, is  provable  as  an  "express  contract,  un- 
der i  63a,  subd.  4."  The  court  states  that  the 
contract  created  by  such  an  Indorsement  Is  not 
governed  by  subd.  1,  relating  to  fixed  liability, 
but  says  that  instruments  like  surety  bonds  un- 
der which  the  liability  Is  contingent  on  future 
defaults  and  where  the  amount  of  the  liability 
is  wholly  uncertain,  depending  on  the  nature 
of  the  default,  are  fairly  referable  to  such  subd. 
1.  The  court  also  states  that  such  subd.  1 
does  not  qualify,  and  is  not  to  be  carried  down 
and  read  Into,  subd.  4,  but  that  they  are  dis- 
tinct and  independent  clauses.  In  the  court 
below  (105  Fed.  891)  the  decision  was  to  the 
same  effect,  that  the  claim  was  not  provable  as 
a  fixed  liability  under  subd.  1,  but  that,  even  be- 
fore demand  and  notice  of  default,  there  was  a 
contingent  liability  on  the  part  of  the  Indorser 
which  would  be  fairly  within  the  words  "de- 
mand or  claim"  as  used  in  S  It  defining  "debt," 
and  could  be  proved  under  S  63a,  subd.  4,  after 
the  liability  became  absolute. 

And  Re  Schaefer,  104  Fed.  973,  holds  that  a 
note  to  a  third  person  payable  to  the  bankrupt 
and  Indorsed  by  him,  which  does  not  appear  to 
have  been  given  for  accommodation,  and  which 
had  not  matured  at  the  filing  of  the  petition  in 
bankruptcy,  but  had  matured  before  the  adjudi- 
cation, is  not  a  provable  debt,  under  §  63a,  subd. 
1,  the  court  stating  that  such  clause  made  no 
provision  for  liabilities  that  were  contingent 
only,  and  that  an  lndorser'B  liability  before  the 
maturity  of  the  note  and  the  taking  of  proper 
steps  to  charge  him  with  notice  of  nonpayment 
was  contingent  only.  At  a  later  date,  as  shown 
by  a  note  at  the  close  of  the  opinion,  the  pre- 
vious order  was  remanded,  and  the  referee  di- 
rected to  allow  the  claim,  nothing  being  said 
as  to  the  reason  for  the  change ;  but  from  the 
decision  of  the  same  judge  in  Re  Gerson,  105 
Fed.  891,  «upra,  It  appeaiB  that  the  reason  was 
that  he  considered  the  claim  to  be  provable  as 
an  "express  contract"  under  subd.  4,  still  hold- 
ing that  it  was  not  a  fixed  liability  provable  un- 
der suhd.  1. 

And  in  Re  Marks,  6  Am.  B&nkr.  Rep.  641,  the 
referee  held  that  the  liability  of  the  bankrupt 
firm  as  indorsers  on  notes  discounted  for  them 
by  a  bank,  and  which  became  due  after  the  filing 
of  the  petition  In  bankruptcy,  continued  con- 
tingent, notwithstanding  the  execution  of  an 
agreement  in  the  firm  name  a  few  days  before 
the  bankruptcy  and  after  the  execution  by  the 
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Bolutely  owing  at  the  time  of  the  filing  of 
the  petition  in  bankruptcy. 

Section  63a  ( I )  of  the  bankruptcy  act  it 
as  follows:  "A  fixed  liability,  as  evidenced 
by  a  judgment  or  an  instrument  in  writing, 
absolutely  owing  at  the  time  of  the  filing  of 
the  petition  against  him,  whether  then  pay- 
able or  not,  with  any  interest  thereon  which 
would  have  been  recoverable  at  that  date  or 
with  a  rebate  of  interest  upon  such  as  were 
not  then  payable  and  did  not  bear  interest." 
[30  Stat,  at  L.  563,  chap.  541.] 

The  present  bankruptcy  act,  unlike  the 
one  of  1841,  does  not  provide  specifically  for 
the  payment  of  annuities,  or,  like  the  act  of 
1867,  in  terms  for  the  payment  of  contingent 
debts  and  liabilities  generally  contracted  by 
the  bankrupt;  and  hence  the  question  to  be 
determined  is  whether  the  language  above 
quoted  is   sufficiently  broad  to  include  a 


liability  of  the  character  here  presented. 
The  debt  asserted  by  the  appellant  was  for 
the  penalty  of  the  bond,  $3,000,  claiming  the 
same  to  be  due,  and  that  no  part  thereof  had 
been  paid.  The  statute  of  North  Carolina 
(Code  1883,  vol.  1,  §  1352)  provides  a 
method  for.  computing  the  value  of  an  ex- 
pectancy, and  under  such  statute  the  referee 
correctly  calculated  the  value  of  future  in- 
stalments to  become  due  under  said  penal 
bond.  The  section  of  the  bankruptcy  act  in 
question  seems  sufficiently  broad  to  cover  the 
claim.  The  debts  referred  to,  which  may  be 
proved,  are  "a  fixed  liability,  as  evidenced 
by  a  judgment  or  an  instrument  in  writing, 
absolutely  owing  at  the  time  of  the  filing  of 
the  petition,  whether  then  payable  or  not." 
We  have  here  an  instrument  in  writing 
creating  a  fixed  liability,  the  maximum  of 
which,  so  far  as  the  right  to  recover  on  the 


firm  of  an  assignment  for  creditors  by  which 
the  firm  assumed  liability  as  makers  of  such 
notes,  which  agreement  was  delivered  to  one 
of  the  directors  of  the  bank,  but  was  not  signed 
or  assented  to  by  it;  and  also  held  that  their 
liability  as  Indorse rs  was  not  provable  as  a 
fixed  liability  absolutely  owing  at  the  time  of 
the  bankruptcy,  the  expression  "absolutely  ow- 
ing" having  apparently  been  inserted  solely  to 
exclude  contingent  claims.  He  also  held  In  the 
first  part  of  the  opinion  that  the  claim  was  not 
provable  under  subd.  4,  but  in  the  latter  part 
of  the  opinion  states  that  In  deference  to  the 
decision  of  the  circuit  court  of  appeals  in  Re 
Gerson,  47  C.  0.  A.  40,  107  Fed.  807,  eupra, 
which  was  announced  after  the  first  part  of  the 
opinion  was  written,  he  allowed  the  claim  of 
the  bank  to  be  proved  after  deducting  all  pay- 
ments by  the  makers  up  to  the  time  of  making 
the  allowance,  refusing  the  claim  of  the  bank 
that  no  deductions  should  be  made  unless  they 
so  reduced  the  amount  due  on  any  particular 
note  thnt  it  would  be  less  than  the  dividend 
s  Mowed. 

And  in  Re  Chambers,  2  N.  B.  N.  Rep.  864,  the 
referee  held  that  a  claim  by  a  bank  against  a 
bankrupt  on  a  note  indorsed  by  him.  which  the 
bank  had  discounted  for  him,  and  which  was  not 
due  at  the  time  of  filing  the  petition,  but  which 
had  become  due  and  had  been  protested  before 
the  filing  of  proof  of  claim,  does  not  constitute 
a  fixed  liability  absolutely  owing,  as  the  lia- 
bility of  an  lndorser  before  maturity  is  contin- 
gent on  the  maker  not  paying  the  note  on  de- 
mand and  notice  of  nonpayment  being  given 
at  maturity.  The  referee  also  upholds  his  de- 
cision under  the  provision  of  the  bankruptcy 
act  of  1867,  relating  to  lndorsers,  which  pro* 
vldes  that  If  the  bankrupt  shall  be  bound  as  ln- 
dorser upon  any  note,  and  his  liability  shall  not 
have  become  "absolute"  until  after  the  adjudi- 
cation of  bankruptcy,  the  creditor  may  prove 
the  same  after  such  liability  shall  have  become 
"fixed"  and  before  the  final  dividend  shall  have 
been  declared,  stating  that  the  use  of  the  terms 
"absolute"  and  "fixed"  in  such  section  In  con- 
nection with  the  liability  of  an  lndorser  con- 
clusively showed  that  the  framers  of  that  act 
did  not  regard  the  liability  of  an  lndorser  be- 
fore the  maturity  of  the  note  as  "absolute"  and 
"fixed,"  and  that  the  language  of  such  act 
must  have  been  In  the  minds  of  the  framers  of 
the  present  act,  who  undoubtedly  gave  to  the 
terms  "fixed"  and  "absolutely  owing"  the  same 
meaning  which  had  been  attached  to  them  In 
the  previous  statute. 

In  Re  Dunntgan.  2  N.  B.  N.  Rep.  755,  the  ref- 
eree holds  thnt  where  one  of  three  Joint  makers 
of  a  note  was  adjudicated  a  bankrupt  before  the 
54  L-  K.  A. 


maturity  of  the  note,  and  one  of  the  other 
makers,  who  Is  conceded  to  be  an  accommoda- 
tion party  to  the  note,  paid  it  In  full  at  Its  ma- 
turity, the  latter  cannot  prove  against  the 
bankrupt  a  claim  for  his  proportionate  share  of 
the  amount  so  paid  as  a  fixed  liability  absolutely 
owing,  as  at  the  time  of  the  adjudication  the 
claim  was  but  a  contingent  liability  or  mere  pos- 
sibility of  a  debt  depending  upon  his  being  com- 
pelled to  pay  and  actually  paying  the  note  in 
whole  or  in  part. 

And  Lamoille  County  Nat.  Bank  v.  Stevens, 
107  Fed.  245,  holds  that  a  note  executed  by  a 
bankrupt  firm  for  a  firm  debt  does  not  become 
a  separate  debt  of  one  of  the  partners  as  be- 
tween him  and  the  firm  because  he  was  an  ln- 
dorser of  the  note  and  his  liability  as  lndorser 
has  not  been  fixed,  and  that  even  If  such  liabil- 
ity had  been  fixed  it  would  still  be  apparently  a 
firm  debt. 

The  liability  of  the  bankrupt  as  guarantor  of 
the  payment  at  maturity,  or  any  time  there- 
after, of  a  note  given  by  the  purchaser  of  a 
wagon  sold  by  the  bankrupt  as  agent  for  the 
claimant,  which  note  was  not  due  at  the  time 
of  filing  the  petition,  is  not  a  fixed  liability 
within  such  f  63a,  subd.  1.  Re  McCauley,  2  N. 
B.  N.  Rep.  1085. 

Smith  v.  Wheeler,  55  App.  Dlv.  170,  66  N. 
Y.  Supp.  780,  holds  that  the  bankrupt  maker 
of  a  note  to  the  payee  who.  is  compelled  to  pay 
it  after  the  bankruptcy  may  prove  the  same  un- 
der S  57t,  nothing  being  said  as  to  a  fixed  lia- 
bility within  f  63a,  subd.  1. 

Notes  executed  by  the  bankrupt,  and  not  due 
at  the  filing  of  the  petition,  are  a  fixed  liability 
within  such  subd.  1.  Re  McCauley,  2  N.  B.  N. 
Rep.  1085. 

As  to  notes  given  for  rent  which  had  not 
accrued  at  the  time  of  the  filing  of  the  petition, 
see  Atkins  v.  Wilcox,  53  L.  R.  A.  118,  44  C.  C. 
A.  626,  105  Fed.  595,  infra,  II.  d. 

d.  Leasee, 

According  to  almost  all  the  decisions  rendered, 
only  a  few  cases  In  Pennsylvania  holding  the 
contrary,  rent  which  had  not  accrued  at  the 
time  of  the  adjudication  In  bankruptcy  is  not 
provable  as  a  fixed  liability  or  otherwise. 

Thus,  In  Re  Cotllgnon,  4  Am.  Bankr.  Rep. 
250,  the  referee  said  that  as  to  a  claim  for  rent 
to  accrue  subsequent  to  the  bankruptcy  the  law 
has  been  well  settled,  and  seems  to  be,  that 
Instalments  of  rent  accruing  sifter  the  time  of 
the  bankruptcy  are  neither  provable  debts 
against  the  estate  nor  affected  by  the  discharge. 

And  In  Reed  v.  Phinney,  2  N.  B.  N.  Hep.  100ti, 
the   referee   said   that    from   the   decisions   «»n 
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particular  obligation,  is  $3,000.  The  lan- 
guage, "absolutely  owing  at  the  time  of  the 
filing  of  the  petition,"  is  clear.  The  penalty 
of  the  bond,  with  the  instalments  to  become 
due  thereon,  became  absolutely  owing  at  the 
time  of  the  execution  of  the  instrument,  and 
the  language  of  the  act,  "whether  then  pay- 
able or  not,"  clearly  covers  the  future  in- 
stalments to  become  due  thereunder. 

In  Riagin  v.  Mag  wire,  15  Wall.  549,  552, 
21  L.  ed.  232,  Mr.  Justice  Bradley,  in  pass- 
ing upon  the  question  of  a  contingent  liabil- 
ity under  the  bankruptcy  act  of  1841,  said: 
"But  the  better  opinion  is  that,  as  long  as  it 
remained  wholly  uncertain  whether  a  con- 
tract or  engagement  would  ever  give  rise  to 
an  actual  duty  or  liability,  and  there  was  no 
means  of  removing  the  uncertainty  by  cal- 
culation, such  contract  or  engagement  was 
not  provable  under  the  act  of  1841.    .    .    . 


In  1843  Martin  Thomas  was  still  living,  and 
there  was  no  certainty  that  his  wife  would 
ever  survive  him.  It  was  uncertain  whethei 
there  would  ever  be  any  claim  or  demand. 
On  what  principle,  then,  could  the  covenant 
have  been  liquidated  or  reduced  to  present 
or  probable  value T  If  an  action  at  law  had 
been  brought  on  the  covenant  at  that  time, 
nominal  damages  at  most,  if  any  damages  at 
all,  could  have  been  recovered.  It  did  not 
come  within  the  category  of  annuities  and 
debts  payable  in  the  future,  which  are  abso- 
lute, existing  claims.  If  it  had  come  within 
that  category,  the  value  of  the  wife's  prob- 
ability of  survivorship  after  the  death  of  her 
husband  might  have  been  calculated  on  the 
principles  of  life  annuities." 

It  will  be  observed  that  the  learned  justice 
treats  annuities  and  debts  payable  in  the 
future  as  absolute,  existing  claims,  and  fur- 


dalms  far  rent  it  seemed  to  be  the  settled  rule 
that  rent  which  had  accrued  at  the  date  of  filing 
the  petition  might  be  proved  as  a  debt  against 
the  estate,  and  held  that  only  those  instalments 
which  had  become  due  and  payable  before  the 
bankruptcy  were  provable,  no  matter  how  large 
a  portion  of  the  Instalment  period  had  passed 
at  that  time. 

And  In  Re  Shilladay,  1  N.  B.  N.  475,  80 
Plttsb.  L.  J.  N.  S.  54,  the  referee  allowed  claims 
for  rent  doe  and  owing  at  the  time  of  filing  the 
petition  and  adjudication  In  bankruptcy  giving 
a  priority  to  such  claims,  but  disallowed  a  claim 
for  instalments  falling  due  after  the  adjudica- 
tion, on  the  ground  that  It  was  not  a  provable 
claim  against  the  estate. 

And  Bray  v.  Cobb,  100  Fed.  270,  holds  that 
a  landlord  Is  not  entitled  to  prove  a  claim  for 
rent  against  a  bankrupt  after  such  bankrupt 
ceases  to  use  the  building,  as  the  contractual 
relations  are  terminated  by  the  bankruptcy,  and 
the  court  says  that  If  the  trustee  elects  to  reject 
the  lease,  and  surrenders  the  premises,  neither 
the  trustee  nor  the  bankrupt's  estate  Is  liable 
for  rent  after  the  election  of  the  trustee  and  the 
property  ceases  to  be  used  for  the  administra- 
tion of  the  estate.  This  decision  was  reversed 
by  the  circuit  court  of  appeals  in  Cobb  v.  Over- 
man (tupro,  II.  b),  on  the  ground  that  the 
claim  for  rent  was  absolutely  owing  under  an 
agreement  therefor  contained  In  a  penal  bond, 
nothing  being  said  therein  as  to  liability  on  the 
lease  Itself. 

In  Re  Arnsteln,  101  Fed.  706,  the  referee, 
whose  decision  was  affirmed  by  the  district 
Judge,  holds  that  under  a  lease  having  several 
years  to  run  at  the  time  of  the  filing  of  the 
petition  only  the  rent  which  had  accrued  be- 
fore such  filing  constitutes  a  fixed  liability  then 
absolutely  owing,  as  future  rent,  as  such,  is 
an  incident  to,  and  grows  out  of  the  use  and 
occupancy  of,  the  premises,  and  Is  the  considera- 
tion thesefor,  and  cannot  therefore  be  a  fixed 
liability  then  absolutely  owing,  or  a  "debt"  of 
any  kind,  as  the  word  Is  used  In  the  bankruptcy 
statute,  but  Is  only  an  unmatured  obligation  to 
pay  In  the  future  a  consideration  for  future 
enjoyment  and  occupancy,  and  therefore  cannot 
be  a  present  debt,  demand,  or  claim  at  all  with- 
in such  provision. 

And  Re  Mahler,  100  Fed.  428,  Affirming  2  N. 
B.  N.  Rep.  70,  holds  that  rent  to  accrue  monthly 
under  a  lease  after  the  adjudication  In  bank- 
ruptcy of  the  tenant  on  his  own  petition  Is  not 
provable  against  his  estate  as  a  fixed  liability 
absolutely  owing  at  the  time  of  the  filing  of  the 
petition  as  before  the  day  on  which  rent  Is  cov- 
enanted to  be  paid  It  Is  in  no  sense  a  debt,  being 
neither  debitum  nor  eolvendum,  as  it  never  be- 
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comes  payable  If  the  tenant  Is  evicted  before 
that  day,  or  If  he  quits  or  assigns  his  term  with 
the  landlord's  consent.  The  court  also  holds 
that  it  is  not  an  unliquidated  claim  capable  of 
liquidation  and  valuation  which  may  be  proved 
and  allowed  after  Its  amount  has  been  ascer- 
tained, as  the  present  bankruptcy  act  does  not 
expressly  authorise  the  proof  of  contingent 
claims  as  the  preceding  bankruptcy  acts  did, 
and  such  a  claim  would  not  be  provable  even 
under  those  acts,  as  Its  very  existence  depends 
upon  a  contingency.  The  court  expressly  states 
In  this  case  that  he  does  not  decide  whether  the 
bankrupt  will  remain  liable  under  his  covenants 
notwithstanding  the  discharge,  but  the  referee 
stated  that  his  liability  under  such  covenants 
was  not  released. 

And  Rs  Jefferson,  98  Fed.  048,  holds  that  a 
claim  for  rent  under  a  written  lease  providing 
for  payment  in  monthly  instalments  accruing 
after  adjudication  In  bankruptcy  of  the  tenant 
Is  not  a  provable  debt  so  as  to  entitle  the  land- 
lord to  a  priority  of  payment  out  of  the  estate 
under  a  state  statute  giving  the  landlord  a 
lien  on  the  tenant's  property  on  the  premises  to 
secure  the  payment  of  one  year's  rent  due  or 
to  become  due,  as  the  lease  and  the  relation  of 
landlord  and  tenant  were  absolutely  terminated 
by  the  adjudication,  as  well  as  all  other  con- 
tracts of  the  bankrupt  and  his  right  to  occupy 
the  premises  as  well ;  and  that,  in  consequence, 
the  future  rent  is  not  a  fixed  liability,  and  that 
no  rent  accrued  after  such  adjudication.  The 
district  Judge  states  that  in  reaching  his  con- 
clusion he  has  paid  little  attention  to  a  for- 
feiture clause  in  the  lease,  as  he  should  have 
reached  the  same  conclusion  If  there  had  been 
no  such  clause,  and  If  the  Kentucky  statute  had 
not  also  contained  a  similar  provision.  In  Re 
Ells,  08  Fed.  967,  infra,  Lowell,  J.,  criticises  the 
holding,  In  this  case,  that  the  lease  is  absolutely 
terminated  by  the  adjudication,  and  says  that, 
notwithstanding  the  refusal  of  the  trustee  in 
bankruptcy  to  take  the  lease,  the  bankrupt  would 
remain  tenant  as  before,  citing  as  illustration 
a  lease  for  several  hundred  years  on  which  the 
rent  had  all  been  paid  In  advance  except  one 
dollar  a  year,  and  which  It  would  accordingly 
be  to  the  trustee's  interest  to  retain.  In  Atkins 
v.  Wilcox,  58  L.  R.  A.  118,  44  C.  C.  A.  626,  105 
Fed.  595,  infra,  the  circuit  court  of  appeals 
stated  that  while  Justice  Lowell's  example  was 
in  form  a  leasehold  It  was  in  fact  the  purchase 
of  a  freehold  for  a  present  consideration  paid 
at  the  beginning  of  the  term,  the  subsequent 
burden  being  so  inconsiderable  that  it  might 
well  be  disregarded. 

And  In  Re  Frankel,  2  N.  B.  N.  Rep.  840,  the 
referee,  whose  opinion  is  affirmed  by  the  district 
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ther  holds  that  the  value  of  that  class  of 
debts  can  be  calculated  upon  the  principle  of 
life  annuities. 

In  Wolf  v.  Stia,  99  U.  S.  1,  25  L.  ed.  309, 
Mr.  Chief  Justice  Waite,  in  discussing  the 
question  of  the  liability  arising  under  a  re- 
plevin bond  in  an  attachment  proceeding  to 
answer  the  judgment  of  the  court  for  the 
value  of  the  goods  replevied,  and  whether 
such  liability  constituted  a  contingent  debt 
provable  in  bankruptcy,  under  the  act  of 
1867,  said,  at  paces  7  and  8,  99  U.  6.,  and 
page  113,  26  L.  ed.:  "The  debt  thus  created 
was  provable  under  the  bankrupt  act.  It 
was  payable  upon  the  happening  of  an  event 
which  might  never  occur,  and  was,  there- 
fore, contingent.  The  bond  was  in  full  force 
when  the  petition  in  bankruptcy  was  filed. 
The  sum  to  be  paid  was  certain  in  amount. 
Whether  the  event  would  ever  occur  which 
would  require  the  payment  is  uncertain; 
but,  if  it  did  occur,  the  amount  to  be  paid 
was  fixed." 

We  have  not  been  referred  to  any  author- 


ity bearing  directly  on  this  subject  under 
the  present  bankruptcy  act,  and  have  found 
none  ourselves,  though  the  case  of  Re  Lipket 
3  Am.  Bankr.  Rep.  569,  98  Fed.  970,  inci- 
dentally touches  thereon,  but  the  conclu- 
sions we  have  reached  herein  are  amply 
supported  by  reason  and  authority.  ScoviU 
v.  Thayer,  105  U.  S.  143,  156,  26  L.  ed.  968, 
974;  Glenn  v.  Abell,  39  Fed.  10;  Re  Alexan- 
der, 1  Low,  Dec.  470,  Fed.  Cas.  No.  161 ;  R* 
King,  1  N.  Y.  Legal  Obs.  276,  Fed.  Cas.  No, 
7,785 ;  Re  Mead,  19  Nat.  Bankr.  Reg.  81,  Fed. 
Cas.  No.  9,365;  Sigsby  v.  Willis,  3  Ben.  371, 
Fed.  Cas.  No.  12,849;  Hare  &  W.  notes  to 
Auriol  v.  Mills,  1  Smith,  Lead.  Cas.  pt.  2, 
pp.  1245-1251.  The  case  of  Glenn  v.  Abell* 
39  Fed.  10,  is  a  decision  by  Judge  Simon  ton, 
of  this  circuit,  involving  the  liability  of  a 
subscriber  to  corporate  stock  for  his  unpaid 
subscription,  and  in  which  such  debt  was 
held  to  be  provable  under  the  bankruptcy 
act  of  1867.  The  learned  judge  said:  "The 
liability  to  pay  was  fixed;  the  time — the 
precise  moment  when  to  pay — may  have  been 


Judge,  holds  that  rent  to  accrue  In  the  future 
under  a  lease  for  a  term  of  years  having  more 
than  two  years  to  run  at  the  time  of  the  ad- 
judication In  bankruptcy  does  not  constitute  a 
fixed  liability  absolutely  owing,  as,  although  the 
contractual  obligations  under  the  lease  are  not 
absolved  by  the  adjudication  as  held  in  Re 
Jefferson,  93  Fed.  948,  supra,  but  only  the  pay- 
ment released  by  the  discharge,  the  claim,  in 
order  to  be  provable,  must  have  accrued  at  the 
time  of  filing  the  petition,  and  rent  to  accrue  In 
the  future,  if  a  debt,  is  one  depending  on  con- 
tingencies which  cannot  be  valued ;  and  that 
there  is  no  provision  under  the  present  bank- 
ruptcy act  for  contingent  claims  of  any  kind. 

And  Atkins  v.  Wilcox,  53  L.  R.  A.  118,  44 
C.  C.  A.  626,  105  Fed.  595,  holds  that  notes  for 
unaccrued  rent  are  not  provable  as  a  fixed  lia- 
bility absolutely  owing  at  the  filing  of  the  pe- 
tition, where  the  lease  provides  that  If  the  prem- 
ises shall  be  destroyed  by  fire,  or  If  the  lessee 
shall  be  deprived  of  their  use  by  some  unfore- 
seen event  not  due  to  his  fault  or  negligence, 
he  shall  be  entitled  to  credit  for  the  unexpired 
portion  of  the  term,  and  that  a  corresponding 
portion  of  the  rent  notes  shall  be  canceled,  and 
that  the  lessor  may  cancel  the  lease  on  violation 
of  any  of  its  terms  by  the  lessee  without  put- 
ting the  latter  in  default,  and  that  the  lessee 
shall  not  sublet  the  premises  without  the  les- 
sor's consent. 

And  In  Re  Colllgnon,  4  Am.  Bankr.  Rep.  250, 
the  referee  holds  that  where  the  lease  author- 
ises the  landlord  to  relet  the  premises  as  the 
tenant's  agent  on  their  becoming  vacant  for  any 
cause,  and  hold  the  tenant  for  any  balance  re- 
maining after  applying  the  avails  of  the  new 
lease,  and  the  tenant  becomes  bankrupt  before 
the  end  of  the  term,  and  the  landlord  subse- 
quently relets  the  premises  for  a  less  amount, 
she  cannot  prove  against  the  estate  for  the  de- 
ficiency, under  f  63  of  the  bankruptcy  act,  on  the 
ground  that  her  debt  has  thereby  become  liqui- 
dated, as  the  line  of  cleavage  Is  established  at 
the  time  of  the  filing  of  the  petition,  or  at  the 
slightly  later  time  of  the  adjudication,  at  which 
time  the  rights  of  creditors  become  fixed.  He 
also  states  that  the  deficiency  Is  a  new  debt  for 
which  the  landlord  can  doubtless  hold  the  lessee, 
but  which  should  not  be  recognized  to  the 
detriment  of  other  creditors. 

And  whore  a  lease  for  a  term  of  years  at  a 
specified  yearly  rental  provides  for  payment  in 
"equal  monthly  instalments,"  and  receivers  for 
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the  lessee  are  appointed  by  the  state  court  who 
take  possession  of  the  premises  on  December  19, 
none  of  the  December  rent  having  been  paid,  and 
retain  such  possession  paying  the  rent  in  full 
for  the  time  they  are  In  such  possession  until 
January  21,  when  receivers  1p  bankruptcy 
take  possession  and  hold  until  February  21* 
paying  the  rent  In  full  for  such  time,  the 
landlord  is  only  entitled  to  prove  for  the 
rent  from  December  1  to  December  19,  and) 
not  for  the  rent  from  February  21  to  the  end) 
of  the  month.     Re  Frankel,  2  N.  B.  N.  Rep.  840. 

And  where  the  bankrupt  is  the  lessee  of 
premises  under  a  lease  authorizing  the  lessor* 
to  re-enter  on  the  lessee  being  declared  bankrupt* 
and  by  which  the  lessee  covenants  In  case  of  the 
termination  of  the  lease  in  that  manner  to 
"Indemnify  the  lessors  .  .  .  against  all  loss 
of  rent  .  .  .  which  they  may  incur  by  rea- 
son of  such  termination  during  the  residue  or* 
the  term,  and  the  lessors  re-enter  on  the  oc- 
curring of  the  bankruptcy,  they  cannot  prove  s> 
claim  against  the  estate  for  the  difference  be- 
tween the  present  letting  value  for  the  re- 
mainder of  the  term  and  the  rent  fixed  by  the 
lease,  as  the  covenant  of  indemnity  would  only 
be  broken  after  the  actual  loss  of  rent,  and  then 
only  to  the  extent  that  the  rent  had  actually 
been  lost.  Re  Ells,  98  Fed.  967.  The  district 
judge  also  stated  that  at  the  time  of  the  ad- 
judication the  claim  was  contingent  upon  the 
termination  of  the  lease  by  the  lessor  for  breach 
of  the  covenant  and  a  subsequent  loss  of  rent 
by  the  lessor,  and  that  such  claim  was  not  prov- 
able as  a  fixed  debt  under  $  63a,  subd.  1,  of  any 
other  provision  of  the  present  bankruptcy  act. 

And  in  Re  Cronson,  1  N.  B.  N.  474,  the  lease* 
which  was  for  five  years,  provided  for  a  speci- 
fied yearly  rental  payable  monthly  on  the  first 
day  of  each  month,  and  provided  that  on  failure 
to  make  any  payments  when  due  the  rent  for 
the  entire  term  should  become  due.  The  May 
rent  was  not  paid,  and  on  May  19th  a  peti- 
tion In  voluntary  bankruptcy  was  filed  and  the 
petitioner  adjudicated  a  bankrupt.  On  June  6th 
a  receiver  was  appointed,  who  retained  the 
premises  till  July  3d.  The  claim  was  made  that 
the  rent  for  the  entire  future  term  was  provable, 
and  was  also  a  preferred  claim  under  the  Penn- 
sylvania statute.  The  referee,  however,  only 
allowed  the  rent  from  May  1st  to  June  6th  to 
be  proved,  which  was  allowed  as  a  preferred 
claim,  and  also  allowed  the  regular  rental  for 
the  month  the  receiver  had  possession,  stating 
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uncertain.  The  subscription  was  an  abso- 
lute promise,  debitum  in  prcesenti;  a  part, 
possibly,  eolvendum  in  futuro" 

We  are  confirmed  in  the  conclusions 
reached  by  reference  to  other  sections  of  the 
present  bankruptcy  act.  Section  16  pro- 
Tides  that,  "the  liability  of  a  person  who  is 
a  codebtor  with,  or  guarantor  or  in  any  man- 
ner a  surety  for,  a  bankrupt  shall  not  be  al- 
tered by  the  discharge  of  such  bankrupt." 

Paragraph  i  of  $  57  provides  that,  "when- 
ever a  creditor,  whose  claim  against  a  bank- 
rupt estate  is  secured  by  the  individual  un- 
dertaking of  any  person  fails  to  prove  such 
claim,  such  person  may  do  so  in  the  credit- 
or's name,  and  if  he  discharge  such  under- 
taking in  whole  or  in  part,  he  shall  be  sub- 
rogated to  that  extent  to  the  rights  of  the 
creditor." 

It  would  thus  appear  that  to  sustain  ap- 
pellee's contention  in  this  cause  would  bring 
about  this  condition:  that  the  appellant 
would  be  denied  the  right  to  assert  a  claim 
due  herself,  though  the  insolvent  surety 
would  be   expressly   authorized   by   law   to 


make  proof  of  a  claim  for  the  amount  due 
her  in  her  name  for  his  own  benefit.  Such 
an  interpretation  would  not  be  in  consonance 
with  the  reason  and  spirit  of  the  law,  and 
bring  about  a  result  that  could  never  have 
been  contemplated  by  its  authors.  The 
bond  in  this  case  is  a  fixed  obligation,  its 
amount  definite  and  certain,  and  the  same 
was  in  full  force  and  effect  at  the  date  of 
the  filing  of  the  petition  in  bankruptcy, 
though  the  liability  thereunder  is  payable  in 
the  future,  and  in  stated  sums.  The  demand 
is  clearly  one  the  value  of  which  can  be  as- 
certained, and  hence  provable  under  the 
bankruptcy  act;  and,  the  value  thereof,  as 
thus  fixed,  being  in  excess  of  the  penalty 
thereof,  the  debt  for  penalty  only  is  prova- 
ble, and  should  have  been  allowed  by  the 
referee,  instead  of  the  sum  reported  by  him. 
The  decision  of  the  lower  court  will  be  re- 
versed, and  the  cause  remanded  thereto  to  be 
Proceeded  with  in  accordance  with  the  views 
erein  expressed. 
Reversed. 


that  the  rent  so  fixed  by  the  lease  was  reason- 
able. 

Where  the  lease  contains  a  covenant  by  the 
lessee  not  to  assign  the  same  voluntarily  or  In- 
voluntarily, by  judicial  proceedings  or  other- 
wise, without  the  lessor's  consent  under  "pen- 
alty'* of  instant  forfeiture  of  the  lease  and  of 
a  specified  sum  as  "additional  rent,"  and  the 
lessee  becomes  bankrupt,  the  amount  so  specified 
Is  not  provable,  as  it  is  for  a  penalty,  and  not 
for  liquidated  damages,  and  was  not  due  or 
owing  at  the  time  of  the  filing  of  the  petition. 
Re  Rhoads,  2  N.  B.  N.  Rep.  179.  The  referee 
also  states  that  the  remedies  of  the  landlord 
on  such  covenant  are  not  affected  by  the  bank* 
ruptcy  proceedings. 

But  in  Re  Gerson,  2  Am.  Bankr.  Rep.  170,  8 
Pa.  Dist.  R.  277,  the  bankrupt  held  under  lessees 
who  were  to  pay  $4,200  per  annum,  payable 
$350  monthly  in  advance.  At  the  time  of  the 
filing  of  the  petition  in  bankruptcy  on  November 
25th  the  November  rent  was  not  paid.  The 
trustee  occupied  the  premises  daring  December, 
allowing  the  full  rent  fixed  by  the  lease  there- 
for, and  the  adjudication  was  made  on  January 
8d,  following.  Distress  for  the  November  rent 
was  made  November  28th,  and  for  the  December 
rent  on  December  2d,  and  It  was  ordered  that 
the  sale  of  the  property  distrained  should  be 
made  by  the  receiver  in  bankruptcy  subject  to 
the  landlord's  Hen  whose  claim  was  to  be 
proved  as  a  preferred  one.  The  Pennsylvania 
statute  gives  a  lien  on  the  property  on  the  prem- 
ises for  one  year's  rent,  and  provides  that  rent 
for  not  more  than  one  year  shall  be  first  paid 
out  of  the  proceeds  of  an  execution  sale.  The 
referee  stated  that  there  was  no  dispute  as  to 
the  amount  of  the  claim  for  rent,  and  allowed 
to  the  landlord  out  of  the  proceeds  of  the  sale 
$1,315.68  In  addition  to  the  $350  allowed  for 
the  receiver's  use  and  occupation  of  the  prem- 
ises for  the  month  of  December.  It  Is  difficult  to 
say  just  what  the  referee  Intended  to  hold,  but 
It  would  seem  from  some  of  the  cases  cited  that 
tf  the  rent  for  an  entire  year  had  been  claimed, 
whether  accruing  before  or  after  the  bank- 
ruptcy, such  claim  would  have  been  allowed  as 
a  preferred  claim. 

And  in  Re  Goldstein,  2  Am.  Bankr.  Rep.  603, 
the  lease,  which  had  several  years  to  run,  con- 
tained an  agreement  by  the  lessee  that  If  he 
should  become  bankrupt  during  the  term  the 
whole  rent  for  the  unexpired  term  should  at 
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once  become  due  and  collectible.  The  referee 
held  that  such  provision  was  not  illegal  or 
against  public  policy,  and  that,  as  under  the  law 
of  Pennsylvania  where  the  bankruptcy  occurred 
the  landlord  had  a  lien  for  a  year's  rent,  he  was 
entitled  to  priority  for  a  full  year's  rent,  al- 
though only  a  small  amount  had  accrued  before 
the  bankruptcy,  and  said  that  the  whole  amount 
tor  the  unexpired  term  became  due  on  the  date 
of  the  adjudication  although  the  priority  was 
limited  to  one  year.  In  allowing  the  claim  the 
referee  fixed  it  at  one  year's  rent,  saying  noth- 
ing as  to  the  landlord's  rights  to  the  rent  for 
subsequent  years. 

According  to  all  the  cases  discussing  the  ques- 
tion the  landlord  is  entitled  to  be  paid  as  part 
of  the  expenses  the  rent  for  the  time  the  receiv- 
er or  trustee  in  bankruptcy  remains  in  posses- 
sion of  the  premises,  and  so  far  as  appears  the 
rent  has  been  allowed  at  the  rate  fixed  by  the 
lease.  This,  of  course,  is  not  proved  as  a  fixed 
liability  within  f  63a,  subd.  1. 


Agreements  as  to  condition  of  premises  at  the 

end  of  the  term. 


Where  a  lease  contains  a  covenant  by  the 
lessee  to  keep  the  improvements  on  the  premises 
in  good  repair  and  "at  the  end  of  the  term" 
surrender  the  premises  In  the  same  condition 
as  when  received,  and  the  lessee  becomes  bank- 
rupt before  the  end  of  the  term,  leaving  the 
premises  in  bad  condition,  a  claim  for  the 
amount  necessary  to  put  them  In  repair  Is  not 
provable,  as  It  is  not  absolutely  due  and  owing 
at  the  time  of  the  filing  of  the  petition,  within 
f  63a,  subd.  1,  and  therefore  cannot  be  liqui- 
dated under  f  63b,  which  refers  only  to  claims 
coming  within  f  63a.  Re  Frankel,  2  N.  B.  N. 
Rep.   840. 

And  where  by  a  lease  of  realty  the  tenant  is 
permitted  to  make  certain  alterations,  he  agree- 
ing to  restore  the  premises  to  their  former  con- 
dition at  the  expiration  of  the  lease,  and  he  be- 
comes bankrupt  before  such  expiration,  and  the 
landlord  enters  and  leases  the  premises  to  the 
trustee,  in  bankruptcy,  receiving  compensation 
from  the  estate  for  the  time  they  are  occupied 
by  the  trustee,  the  claim  for  failure  to  restore  the 
premises  to  their  former  condition  Is  not  prov- 
able, as  there  was  no  obligation  to  restore  until 
the  expiration  of  the  term  fixed  by  the  lease, 
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and  there  was  therefore  no  breach  of  the  agree- 
ment. Re  Arnsteln,  101  Fed.  706.  Nothing 
is  said  directly  In  this  case  as  to  the  question 
whether  such  liability  la  fixed  and  absolutely 
owing  at  the  time  of  filing  the  petition,  within 
I  03a,  subd.  1. 

III.  Conclusion. 

If  the  liability  la  contingent  on  the  hap- 
pening of  some  event  which  has  not  yet  occurred 
at  the  time  of  the  bankruptcy,  or  if  the  amount 


for  which  the  bankrupt  la  liable  is  subject  t« 
change  in  any  manner,  it  ia  not  a  fixed  liability 
absolutely  owing  within  the  provision  of  the 
bankruptcy  law  in  queatlon.  Thus,  a  liability 
of  an  lndoraer  on  a  note  which  la  not  due  at 
the  time  of  the  bankruptcy,  or  on  a  decree  for 
alimony  which  la  subject  to  modification  at 
any  time.  Is  not  provable,  nor  ia  the  liability. 
If  there  ia  any,  as  to  which  the  decisions  are 
In  conflict,  for  rent  to  accrue  after  the  bank- 
ruptcy, although  the  liability  for  rent  already 
accrued  seems  to  be  unquestioned.       J.  H.  H. 
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Frank  M.  POWELL,  Appt., 
v. 

Hester  M.  SPACEMAN,  Re  apt. 
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•1.  A  constitutional  provision  which 
provides  that*  "for  the  purpose  of 
▼otinar,  no  person  shall  be  deemed  to  have 
gained  or  lost  a  residence  by  reason  of  bis 
presence  or  absence  .  .  .  while  kept  at 
any  almshouse  or  other  asylum  at  public  ex- 
pense," preserves  the  voting  status  of  the  in- 
mates of  a  soldiers'  home  at  the  time  of  their 
entry  thereto,  and  such  inmates  cannot  ac- 
quire, by  reason  of  their  presence  in  such 
soldiers'  home,  and  while  kept  at  public  ex- 
pense, the  right  to  vote  in  the  county  and 
precinct  in  which  such  institution  Is  located. 

ft.  Where  the  laagnage  of  a  constitu- 
tional provision  is  plain  and  free  from 
ambiguity,  the  ordinary  signification  of  the 
words  employed,  as  used  in  common  parlance, 
must  be  considered,  and  the  intent  of  the  pro- 
vision gathered  from  the  words  themselves, 
giving  to  them  their  usual  meaning  and  sig- 
nification. 

(Sullivan,  J.,  dissents.) 

(June  6,  1901.) 

APPEAL  by  contestant  from  a  judgment 
of  the  District  Court  for  Ada  County  in 
favor  of  defendant  in  a  proceeding  to  con- 
teat  defendant's  claimed  election  to  the  of- 
fice of  county  superintendent  of  public  in- 
struction.   Reversed. 

The  facts  are  stated  in  the  opinions. 

Messrs.  Henry  Z.  Johnson,  John  J. 
Blake,  and  Hawley  &  Pnckett,  for  appel- 
lant: 

Inmates  of  the  soldiers'  home  were  not 
.entitled  to  vote  in  the  precinct  where  the 
home  was  located. 

Silvey  v.  Lindsay,  107  N.  Y.  55,  13  N.  E. 
444;  Lawrence  v.  Leidigh,  58  Kan.  594,  50 
Pac.  600;  Wolcott  v.  Holcomb,  97  Mich. 
361,  23  L.  R.  A.  215,  56  N.  W.  838;  Regis- 
tration in  Erie,  8  Pa.  Dist.  R.  14. 

•Head notes  by  Quabuds,  Ch.  J. 

Not?*.—  As  to  residence  of  elector  In  soldiers' 
home,  see  Wolcott  v.  Holcomb  (Mich.)  23  L.  R. 
A.  215,  and  note. 

As  to  residence  for  voting  purposes  of  student 
In  theological  seminary  who  has  renounced  all 
other  homes,  see  Re  Barry  (N.  Y.)  52  L.  R.  A. 
831. 
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The  facts  to  establish  legal  residence  for 
voting  purposes  by  one  while  kept  at  any 
home  or  asylum  at  the  public  expense  must 
be  acts  wholly  independent  and  outside  of 
his  presence  in  the  institution,  and  should  be 
very  clear  and  convincing. 

Re  Goodman,  146  N.  Y.  284,  40  N.  E.  769; 
Re  Garvey,  147  N.  Y.  117,  41  N.  E.  439. 

Messrs.  Wjman  &  Wymaa,  for  respond- 
ent: 

The  general  common-law  rule  disqualifies 
those  who  are  indigent  or  under  the  domin- 
ion of  others. 

1  Bl.  Com.  S  171,  subsec.  1. 

No  one  becomes  a  voter  merely  "by  rea- 
son of  his  presence  or  absence"  at  a  partic- 
ular place,  independent  of  any  such  consti- 
tutional provision. 

People  ex  rel.  Budd  v.  E olden,  28  Cal. 
124;  Devlin  v.  Anderson,  38  Cal.  92;  Put- 
nam v.  Johnson,  10  Mass.  488;  Biddle  ▼. 
Wing,  Clarke  &  H.  Elec.  Cas.  504;  10  Am. 
&  Eniy.  TCnc.  Law,  p.  604;  Pedigo  v.  Grimeaf 
113  Ind.  148,  13  N.  E.  700;  Shaeffer  v.  Gil- 
bert, 73  Md.  66,  20  Atl.  434;  Vanderpoel  ▼. 
O'Hanlon,  53  Iowa,  246,  36  Am.  Rep.  216, 
5  N.  W.  119;  Paine,  Elections,  $  69;  Den- 
nis v.  State,  17  Fla.  389 ;  Opinion  of  the  Jus- 
tices, 5  Met.  587. 

One  does  not  lose  his  residence  by  reason 
of  his  absence  while  in  the  service  of  the 
state,  and  it  is  competent  for  the  party  to 
prove  his  intention  in  respect  to  it. 

8tate  ex  rel.  Hannon  v.  Griezard,  89  N. 
C.  115. 

So  no  prohibition  is  necessary,  or  was 
intended,  by  $  5  of  our  Constitution.  It 
is  a  question  of  fact,  and  the  intention  is 
evidence  of  the  fact.  Mere  actual  residence, 
however  prolonged,  will  not  constitute  legal 
residence  unless  accompanied  with  the  in- 
tention of  making  the  place  a  home. 

Paine,  Elections,  $  47;  McCrary,  Elec- 
tions, 4th  ed.  §  97;  Story,  Confl.  L.  p.  44, 
fi  46,  subsecs.  7,  8,  13;  Darragh  v.  Bird,  3 
Or.  229;  10  Am.  &  Eng.  Enc.  Law,  2d  ed. 
pp.  598,  599. 

Section  5  of  the  Constitution,  therefore, 
merely  furnishes  a  rule  of  evidence  by 
which  the  prima  facie  right  of  inmates  of 
the  home  to  vote  in  and  claim  as  their  le- 
gal residence  the  precinct  where  the  home 
is  situated,  "by  reason  of  their  presence" 
there,  is  taken  away,  but  they  must  prove 
their  right  by  other  evidence. 
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Fry's  Election  Case,  71  Pa.  302,  10  Am. 
Rep.  608;  Vanderpoel  v.  O'Hanlon,  53 
Iowa,  246,  36  Am.  Rep.  216,  5  N.  W.  119; 
Ijankford  v.  Gebhart,  130  Mo.  633,  32  S. 
W.  1127. 

All  of  the  acts  which  are  necessary  to 
make  a  residence  or  domicil  there  are  af- 
firmatively proved  by  abandoning  the  form- 
er home  without  intention  to  return,  and 
taking  up  a  residence  in  the  home  with  the 
intention  of  permanently  residing  there. 

Story,  Confl.  L.  6th  ed.  S  46,  p.  44;  Dar- 
ragh  v.  Bird,  3  Or.  229;  Wood  v.  Fitzfjerald, 
3  Or.  568;  People  em  rel  Budd  v.  11  olden, 
28  Cal.  124;  Devlin  v.  Andereon,  38  Cal. 
92;  10  Am.  &  Eng.  Enc.  Law,  2d  ed.  p. 
935o ;  McCrary,  Elections,  4th  ed.  9  466a; 
Re  Green,  5  Fed.  145. 

The  Constitution  adopted  by  the  state  of 
Idaho  in  1890  is  taken  from  the  Constitu- 
tion of  California,  and  the  decisions  of  that 
court  as  to  what  those  provisions  of  the 
Constitution  meant  were  adopted  with  those 
provisions. 

Flood  v.  MeClure  (Idaho)  32  Pac.  255; 
Brown  v.  Bryan  (Idaho)  51  Pac.  1001; 
Sutherland,  Stat  Constr.  %  256,  p.  337. 

The  case  of  Bilvey  v.  Lindsay,  107  N.  Y. 
55,  13  N.  E.  444,  sustains  our  view  of  the 
law  of  this  case. 

People  v.  Cody,  143  N.  Y.  100,  25  L.  R. 
A.  399.  37  N.  E.  673;  Re  Goodman,  146  N. 
\.  284,  40  N.  E.  769;  Re  Garvey,  147  N. 
Y.  117,  41  N.  E.  439;  Re  Batterman,  14 
Misc.  213,  35  N.  Y.  Supp.  593;  Re  Griffiths, 
16  Misc.  128,  38  N.  Y.  Supp.  953;  People 
eat  rel.  McShane  v.  Hagen,  48  App.  Div. 
203.  62  N.  Y.  Supp.  816. 

This  question  was  again  determined  in 
our  favor  by  the  supreme  court  of  Califor- 
nia in  the  case  of  Stewart  v.  Kyser,  105 
Cal.  459,  39  Pac.  19. 

Quarles,  Ch.  J.,  delivered  the  opinion  of 
the  court : 

This  action  was  commenced  by  the  appel- 
lant, who  is  an  elector  of  Ada  county,  to 
contest  the  election  of  the  respondent,  Hes- 
ter M.  Spackman,  to  the  office  of  county  su- 
perintendent of  public  instruction  of  said 
county,  and  who  received  a  certificate  of 
election  to  said  office;  whereas  it  is  claimed 

5r  appellant  that  Miss  Helen  Coston  was 
ected  to  said  office,  and  should  have  re- 
ceived certificate  of  election  thereto.  A 
stipulation  of  facts  was  filed,  and  the  case 
decided  upon  the  same  by  the  lower  court. 
It  is  agreed  in  the  stipulation  that  40  in- 
mates of  the  soldiers'  home,  situated  in  Sol- 
diers' Home  precinct,  in  said  county,  voted 
for  Miss  Spackman,  including  which  40 
votes  the  vote  of  Miss  Spackman  was  2,- 
299,  and  that  of  Miss  Coston  2,290.  It  is 
also  stipulated  that  these  40  inmates  never 
resided  in  said  county  except  in  said  sol- 
diers' home;  the  eighth  paragraph  of  the 
stipulation  being  in  words  and  figures  as 
follows :  "That  at  least  40  of  the  said  per- 
sons above  referred  to,  and  whose  names  are 
set  forth  in  plaintiff's  complaint,  will  testi- 
fy that  they  abandoned  their  former  resi- 
dences end  places  of  abode  with  no  inten- 

54  L.  U.  A. 


tion  of  returning  thereto,  and  took  up  their 
residence  in  said  soldiers'  home  in  said  Sol- 
diers' Home  precinct,  Ada  county,  Idaho, 
and  thereafter  resided  and  continued  to  re- 
side therein  with  the  intention  of  permanent- 
ly remaining  and  residing  there;  and  that 
each  of  said  persons  were,  at  the  time  of  said 
election,  and  for  six  months  prior  thereto 
had  been,  residing  at  and  as  inmates  of  the 
soldiers'  home  in  said  Ada  county,  state  of 
Idaho;  and  that  at  all  times  during  their 
resiilcnrc  there  the  said  soldiers'  home  was 
established  under  the  laws  of  the  state  of 
Idaho,  and  maintained  at  the  public  ex- 
pense. That  all  of  said  persons  above  re- 
ferred to  were  duly  and  regularly  admitted 
to  said  soldiers'  home  under  the  terms  and 
provisions  of  the  act  entitled  'An  Act  to  Es- 
tablish a  Soldiers'  Home,'  passed  at  the  sec- 
ond and  fifth  sessions  of  the  legislature  of 
the  state  of  Idaho,  and  approved  March  2, 
1893  [Sess.  Laws  1893,  p.  91],  and  February 
9.  1899  [Sess.  Laws  1899,  p.  190],  respective- 
ly, and  hereinbefore  referred  to;  and  during 
all  the  time  of  their  residence  in  said  Ada 
county  they  were  maintained  in  the  said  sol- 
diers' home  at  the  public  expense." 

Judgment  was  given  in  favor  of  Miss 
Spackman,  the  respondent,  from  which 
judgment  this  appeal  was  taken. 

This  cause  is  to  be  determined  upon  a 
construction  of  article  6  of  our  Constitu- 
tion, especially  §  5  of  said  article,  which  is 
as  follows:  "For  the  purpose  of  voting,  no 
person  shall  be  deemed  to  have  gained  or 
lost  a  residence  by  reason  of  his  presence 
or  absence  while  employed  in  the  service  of 
this  state,  or  of  the  United  States,  nor  while 
engaged  in  the  navigation  of  the  waters  of 
this  state  or  of  the  United  States,  nor  while 
a  student  of  any  institution  of  learning,  nor 
while  kept  at  any  almshouse  or  other  asy- 
lum at  public  expense."  Section  2  of  said 
article  of  the  Constitution,  as  amended, 
provides  that,  "except  as  in  this  article 
otherwise  provided  every  male  [and  female 
citizen  of  the  United  States],  twenty-one 
years  old,  who  has  actually  resided  in  this 
state  or  territory  for  six  months,  and  in 
the  county  where  he  offers  to  vote  thirty 
days  next  preceding  the  day  of  election,  if 
registered  as  provided  by  law,  is  a  qualified 
voter."  Section  3  of  said  article  provides 
that  parties  who  are  insane,  under  guar- 
dianship, idiotic,  convicted  of  any  of  cer- 
tain crimes,  and  not  restored  to  citizenship, 
or  who,  at  the  time  of  the  election,  are  con- 
fined in  any  public  prison,  etc.,  shall  not 
vote.  Section  4  of  said  article  is  as  fol- 
lows :  "The  legislature  may  prescribe  qual- 
ifications, limitations,  and  conditions  for 
the  right  of  suffrage  additional  to  those  pre- 
scribed in  this  article,  but  shall  never  an- 
nul any  of  the  provisions  in  this  article 
contained."  The  election  statutes  of  this 
state  cannot  affect  the  question  presented 
here,  as  none  of  the  constitutional  provi- 
sions can  be  repealed  by  legislative  enact- 
ment. It  will  thus  be  seen  that  the  qualifi- 
cations of  an  elector  are  prescribed  by  the 
Constitution;  that  the  legislature  is  re- 
stricted from  annulling  any  of  the  qualifies- 
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tiona  prescribed,  but  expressly  authorized  to 
prescribe  additional  "qualifications,  limita- 
tions, and  conditions  for  the  right  of  suf- 
frage." One  of  the  indispensable  elements 
of  the  right  to  vote  in  this  state  is  resi- 
dence,— "six  months  in  the  state,  and  thir- 
ty days  in  the  county,  next  preceding  the 
election/' — and  so  says  the  Constitution. 
Can  this  residence  be  acquired  by  a  person 
who  is  an  inmate  of  an  almshouse  or  of  an 
asylum  kept  at  public  expense,  while  resid- 
ing in  such  almshouse  or  asylum?  The  an- 
swer to  this  must  be  found  in  a  construction 
of  the  language  used  in  §  5,  art.  6,  of  the 
Constitution,  quoted  above.  This  section 
must  be  considered  in  connection  with  the 
other  provisions  of  the  Constitution,  and 
the  whole  must  be  construed  so  as  to  give 
force  and  effect  to  all  of  the  provisions  of 
that  instrument,  without  destroying  or  nul- 
lifying any  of  them.  The  meaning  and  in- 
tent of  the  provision  in  question,  taking  the 
instrument  as  a  whole,  must  be  determined. 
In  doing  this  we  must  give  to  the  language 
used  that  effect  which  was  most  probably  in- 
tended. We  must  consider  the  words  used 
in  their  ordinary  and  usual  signification. 

It  will  be  seen  that  the  specific  inquiry 
here  is  whether  a  resident  of  some  county 
other  than  Ada  county  can  take  up  his 
abode  in  the  soldiers'  home,  in  Soldiers' 
Home  precinct,  in  Ada  county,  intending  to 
make  that  his  home  permanently,  and  with 
the  intention  of  abandoning  his  former  resi- 
dence, and  by  continuous  presence  in  said 
soldiers'  home  for  thirty  days  (he  having 
been  in  the  state  six  months  prior  thereto), 
acquire  the  right  to  vote  in  said  precinct. 
The  stipulation  of  facts  in  this  case  shows 
that  the  votes  in  question  were  cast  by  in- 
mates of  the  soldiers'  home,  who,  "during  all 
the  time  of  their  residence  in  Ada  county, 
.  .  .  were  maintained  in  the  said  sol- 
diers' home  at  the  public  expense."  With 
all  due  deference  to  the  inmates  of  said  sol- 
diers' home,  there  can  be  no  question  but 
what  it  is  an  "asylum,"  maintained  "at  the 
public  expense."  Now,  in  the  purview  of 
the  constitutional  provision  under  consider- 
ation, what  does  the  language  used  mean: 
"For  the  purpose  of  voting,  no  person  shall 
be  deemed  to  have  gained  or  lost  a  residence 
by  reason  of  his  presence  or  absence  .  .  . 
while  kept  at  any  almshouse  or  other  asy- 
lum at  the  public  expense?"  In  interpret- 
ing this  language  we  should  have  no  seri- 
ous trouble,  as  all  the  words  used  are  sim- 
ple, and  have  a  well-defined  signification  as 
used  in  common  parlance.  If  any  one  word 
in  this  section  is  liable  to  raise  any  doubt 
whatever  of  the  meaning  of  the  provision, 
or  the  effect  that  it  was  intended  that  the 
provision  should  have,  it  is  the  word 
"deemed,"  in  the  phrase  "no  person  shall  be 
deemed  to  have  gained  or  lost  a  residence 
by  reason  of  his  presence  or  absence."  etc. 
The  word  "deemed"  is  the  past  participle  of 
the  transitive  verb  "deem,"  which  is  de- 
fined by  Webster  as  follows:  "To  account; 
to  esteem;  to  think;  to  judge;  to  hold  in 
opinion;  to  regard."  And  it  is  defined  by 
the  same  lexicographer,  when  used  as  an  in- 
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transitive  verb,  as  follows:  "To  be  of  opin- 
ion; to  think;  to  estimate."  Giving  this 
word  its  ordinary  signification  as  generally 
used,  it  would  read  in  the  provision  in  ques- 
tion thus:  "No  person  shall  be  accounted, 
or  no  person  shall  be  esteemed,  or  no  per- 
son shall  be  thought  to  be,  or  no  person  snail 
be  judged  to  be,  or  no  person  shall  be  held 
in  opinion  to  be,  or  no  person  shall  be  re- 
garded to  have  gained  or  lost  a  residence 
by  reason  of  his  presence  or  absence  at  an 
asylum  kept  at  the  public  expense,  for  the 
purpose  of  voting.  The  right  of  the  40  in- 
mates of  the  soldiers'  home  mentioned  in 
the  pleadings  and  stipulation  of  facts  de- 

Sends,  so  far  as  the  qualification  of  resi- 
ence  is  concerned,  to  vote  in  said  Adas 
county,  upon  their  presence  in  said  soldiers9 
home.  They  did  reside  in  other  counties. 
All  of  their  residence  in  Ada  county  has 
consisted  of  the  time  spent  by  them  in  the 
soldiers'  home;  and,  if  they  have  resided  in 
Ada  county  the  requisite  thirty  days  re- 
quired by  the  Constitution  in  order  to  enti- 
tle them  to  vote  in  the  latter  county,  it 
must  be  "by  reason  of  their  presence"  in 
the  soldiers'  home.  Now,  if  the  court  is 
prohibited  from  "accounting"  them  resi- 
dents of  the  county  of  Ada,  for  voting  pur- 
poses, "by  reason  of  their  presence"  at  said 
home,  how  can  we  account  them  residents 
of  said  county?  How  can  we  "esteem"  them 
residents  of  said  county?  How  can  we 
"think"  them  residents* of  said  county? 
How  can  we  "judge"  them  to  be  residents  of 
said  county?  How  can  we  "hold  in  opin- 
ion" that  they  are  residents  of  said  county? 
How  can  we  "regard"  them  as  residents  of 
said  county?  To  do  so  it  must  be  "by  reason 
of  their  presence"  at  the  soldiers'  home,  and 
while  kept  at  public  expense,  in  plain  viola- 
tion of  the  Constitution.  This  cannot  be 
done  without  violating  the  Constitution 
itself.  The  language  used  cannot  be  regard- 
ed in  any  other  light  than  that  the  framers 
of  the  Constitution  intended  that  the  in- 
mates of  such  an  institution,  whose  residence 
in  a  county  depended  upon  their  "presence" 
in  or  at  such  institution,  should  not  vote  in 
such  county;  and.  further,  that  by  reason 
of  their  absence  from  the  county  of  their 
residence  they  should  not  lose  their  right  to 
vote  in  the  latter  county. 

In  the  case  of  Silvey  v.  Lindsay,  107  N. 
Y.  55.  13  N.  E.  444,  the  court  of  appeals  of 
New  York  construed  a  similar  provision. 
The  plaintiff  in  that  case  had  been  an  in- 
mate of  the  soldiers'  home  at  Bath  six 
years,  and  made  oath  as  follows:  "I  reside 
in  the  town  of  Bath  for  the  reason  that  I 
was  admitted  an  inmate  of  the  New  York 
Soldiers'  and  Sailors'  Home,  in  this  town, 
by  the  authorities  thereof,  in  the  year  1880, 
and  have  remained  such  inmate  from  that 
time  to  the  present,  with  the  intention  at 
all  times  of  making  my  residence  in  said 
institution,  so  long  as  I  shall  be  permitted 
to  remain  such  inmate.  ...  In  becom- 
ing an  inmate  of  said  institution,  I  intended 
to  change  my  residence  from  the  city  of  New 
York  to  the  fifth  election  district  of  said 
town  of  Bath."    The  plaintiff  there,  so  far 
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as  intent  is  concerned,  abandoned  his  resi- 
dence in  the  city  of  New  York,  and  changed 
it  to  the  town  of  Bath.  Yet  the  New  York 
court  held  that  his  narrative  of  his  inten- 
tion was  only  a  conclusion  from  the  facts 
stated.  The  court  said,  inter  alia:  "His 
relations  were  not  with  the  village,  but  with 
the  institution,  which  was  situated  within 
its  borders.  ...  It  follows  that  he  has 
not  lost  the  right  to  vote  in  the  place  of  his 
legal  residence,  New  York,  for  the  provi- 
sion of  the  Constitution  in  question  also  de- 
clares that  he  shall  not  lose  his  residence 
by  reason  of  such  'presence*  in  the  'institu- 
tion.' As  to  that  city,  he  is  to  be  regarded 
as  temporarily  absent,  and  his  residence  as 
a  citizen  still  therein.  We  have  no  doubt 
that  the  institution  in  question  is  within 
the  purview  of  the  constitutional  provision 
(art.  2,  §  3)  above  referred  to.  It  is  an 
asylum  supported  at  the  public  expense,  and 
its  members  are  within  the  mischief  against 
which  that  provision  is  aimed, — the  partici- 
pation of  an  unconcerned  body  of  men  in  the 
control,  through  the  ballot  box,  of  munici- 
pal affairs  in  whose  further  conduct  they 
nave  no  interest,  and  from  the  mismanage- 
ment of  which  by  the  officers  their  ballots 
might  elect  they  sustain  no  injury.    But  the 

?[uestion  in  each  case  is  still,  as  it  was  be- 
ore  the  adoption  of  the  Constitution,  one 
of  domicil  or  residence,  to  be  decided  upon 
all  the  circumstances  of  the  case.  The  pro- 
vision (art.  2,  §  3)  disqualifies  no  one;  con- 
fers no  right  upon  anyone.  It  simply  [note 
the  language]  eliminates  from  those  circum- 
stances the  fact  of  the  presence  in  the  insti- 
tution named  or  included  within  its  terms. 
It  settles  the  law  as  to  the  effect  of  such 
presence,  and  as  to  which  there  had  before 
been  a  difference  of  opinion,  and  declares 
that  it  does  not  constitute  a  test  of  a  right 
to  vote,  and  is  not  to  be  so  regarded.  The 
person  offering  to  vote  must  find  the  requi- 
site qualifications  elsewhere."  The  able 
and  ingenious  counsel  for  respondent  argues 
that  the  decision  in  Silvey  v.  Lindsay,  107 
N.  Y.  55,  13  N.  EL  444,  does  not  support  the 
contention  of  appellant;  that  the  facts  are 
different;  that  in  that  case  the  plaintiff's 
abode  in  the  soldiers'  and  sailors'  home  was 
only  temporary,  transient,  and  not  intended 
to  be  permanent ;  hence  the  decision  there  is 
not  applicable  here.  However  strenuous  the 
effort  to  distinguish  between  that  case  and 
the  case  at  bar  may  be,  it  must  fail,  as  there 
is  no  distinction,  except  in  theory,  between 
that  case  and  the  one  at  bar.  It  is  true 
that  Silvey  said  that  he  entered  the  home 
at  Bath  "with  the  intention"  of  making  it 
his  "residence"  so  long  as  he  should  "be 
permitted  to  remain  such  inmate,"  while  the 
-stipulation  here  says  that  the  40  inmates 
whose  votes  are  questioned  entered  the 
home  "with  the  intention  of  permanently  re- 
maining there,"  and  that  they  had  "aban- 
doned their  former  residences  and  places  of 
abode  with  no  intention  of  returning  there- 
to, and  took  up  their  residence  in  said  sol- 
diers' home."  Yet  it  is  apparent  that  the 
plaintiff  in  the  Silvey  Case  and  the  40  in- 
itiates here  each  entered  the  home  with  the 
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same  intent,  to  wit,  with  the  intent  to  re- 
side in  said  home,  and  make  it  their  perma- 
nent abode,  so  long  as  they  could  do  so,  or 
were  permitted  to  do  so.  As  a  matter  of 
course,  all  such  institutions  have  their  rules 
and  regulations,  and  inmates  may  be  dis- 
charged for  violations  of  same;  and  then 
the  continuance  of  the  institution  itself  is 
somewhat  problematical,  depending,  as  it 
does*,  upon  popular  sentiment, — an  element 
that  is  always  charged  with  more  or  less 
uncertainty.  But  the  New  York  court  ex- 
pressly says  in  the  Silvey  Case  that  the 
presence  of  the  inmate  in  the  home  does  not 
constitute  a  test  of  a  right  to  vote,  and  is 
not  to  be  so  regarded,  and  that  "the  person 
offering  to  vote  must  find  the  requisite  qual- 
ifications elsewhere."  Now,  suppose  we  do, 
as  the  New  York  court  in  Silvey  v.  Lind- 
say said  must  be  done,  eliminate  the  pres- 
ence of  these  inmates  from  the  soldiers' 
home,  and  upon  what  possible  hypothesis 
can  it  be  held  that  they  are  entitled  to  vote 
in  the  precinct  in  which  the  home  is  situ- 
ated T  They  came  from  their  former  homes, 
in  other  counties,  to  the  soldiers'  home,  and 
remained  in  the  home  until  the  election  at 
which  it  is  claimed  that  they  voted  wrong- 
fully. If  they  have  resided  in  Ada  county 
the  requisite  time  (thirty  days)  to  entitle 
them  to  vote  at  said  election,  it  is  solely 
by  reason  of  their  presence  in  the  home. 
This  presence,  as  was  said  in  Silvey  v. 
Lindsay,  and  as  the  constitutional  provision 
under  consideration  clearly  intends,  is  to  be 
eliminated, — not  regarded, — and  their  qual- 
ifications must  be  sought  elsewhere.  Now, 
the  constitutional  provision  under  consider- 
ation does  not  prohibit  inmates  of  the  home, 
or  other  asylums  kept  at  public  expense, 
from  changing  their  places  of  residence. 
They  may  do  so.  But,  for  the  purpose  of 
voting,  they  shall  not  be  deemed  to  have 
gained  or  lost  a  residence  by  reason  of  their 
presence  in  the  institution,  while  kept  at 
public  expense.  Now,  having  lived  in  other 
counties  of  the  state,  and  having  come  into 
Ada  county  to  reside  at  the  home,  to  be 
there  kept  at  public  expense,  and  residing 
nowhere  else  in  the  county,  how  can  we.  for 
the  purpose  of  voting,  regard  them  as  "hav- 
ing gained  a  residence"  in  the  county  by 
reason  of  their  presence  at  the  home?  The 
Constitution  does  not  disfranchise  anyone. 
It  simply  declares  what  persons,  by  reason 
of  age,  citizenship,  and  residence,  may  vote. 
In  the  provision  under  consideration  no  one 
is  disqualified  from  voting.  It  is  declared, 
however,  in  that  provision,  where  the  par- 
ties therein  named  shall  vote.  When  it  de- 
clares that  no  one,  by  reason  of  presence  or 
absence  in  certain  service,  or  at  certain  in- 
stitutions, shall  be  regarded  or  deemed  to 
have  gained  or  lost  a  residence  for  the  "pur- 
pose of  voting,"  it  is  only  meant  that  who- 
ever enters  such  service  or  such  institution, 
if  he  votes  while  in  such  service  or  institu- 
tion, must  do  so  at  the  place  where  he  was 
entitled  to  vote  at  the  time  he  entered  such 
service  or  institution.  Any  other  interpre- 
tation of  the  language  of  the  Constitution 
would  do  violence  to  the  words  used,  and 
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would  palpably  defeat  the  meaning  and  in- 
tent of  the  provision  under  consideration. 
The  rule  of  liberal  construction — such  as 
will  give  effect  to  the  object  of  a  statute  or 
constitutional  provision — applies  in  this 
state.  This  rule  has  been  properly  adopted. 
Vet,  claiming  to  apply  this  rule,  an  inter- 
pretation or  construction  is  asked  in  this 
case  which  does  not  effect  the  object  sought 
to  be  accomplished,  but  defeats  the  same. 
That  object,  as  was  said  in  the  Silvey  Case, 
was  to  prevent  the  mischief  resulting  from 
"the  participation  of  an  unconcerned  body 
of  men  in  the  control,  through  the  ballot 
box.  of  municipal  affairs  in  whose  further 
conduct  they  have  no  interest,  and  from  the 
mismanagement  of  which  by  the  officers 
their  ballots  might  elect  they  sustain  no  in- 
jury." The  construction  that  we  are  asked 
to  give  this  constitutional  provision  is  not 
a  construction,  but  destruction.  It  does  not 
carry  out  the  object  of  the  constitutional 
provision;  it  does  not  give  force  and  effect 
to  it;  it  destroys  the  provision  by  defeating 
and  thwarting  its  object  and  intent. 

The  respondent  interprets  the  decision  in 
Silvey  v.  Lindsay,  107  N.  Y.  55,  13  N.  E. 
444,  cited  supra,  as  holding  that  one  can.  if 
he  so  intends,  by  mere  residence  in  an  insti- 
tution like  the  soldiers'  home,  and  while 
kept  at  public  expense,  gain  a  residence  for 
the  purpose  of  voting,  notwithstanding  the 
constitutional  provision  under  considera- 
tion; and  cites  the  decision  in  the  following 
cases  as  sustaining  this  interpretation,  to 
wit :  People  v.  Cady,  143  N.  Y.  100,  25  L. 
R.  A.  399,  37  N.  E.  673;  Re  Goodman,  146 
N.  Y.  284,  40  N.  E.  769 ;  Re  Oarvey,  147  N. 
Y.  117,  41  N.  E.  439;  Re  Batterman.  14  Misc. 
213,  35  N.  Y.  Supp.  593;  Re  Griffiths,  16 
Misc.  128,  38  N.  Y.  Supp.  953;  People  bx 
rel.  McShane  v.  Ha  gen,  48  App.  Div.  203, 
62  N.  Y.  Supp.  816.  A  study  of  these  deci- 
sions is  instructive,  as  well  as  interesting. 
In  People  v.  Cady  the  defendant  was  con- 
victed of  illegal  registration.  The  facts 
were  that  he  had  been  an  inmate  of  the 
Tombs  prison  for  about  seven  years,  serv- 
ing under  commitments  for  sixty  days  each, 
for  vagrancy,  and  which  he  himself  pro- 
cured. He  testified  that  he  had  made  his 
home  at  said  prison,  and  intended  it  as  his 
permanent  home.  The  court  held  that,  for 
voting  purposes,  the  prison  could  not  be 
the  home  of  anyone  confined  there;  that  it 
is  not  a  place  of  residence,  and  not  main- 
tained for  that  purpose.  The  court  af- 
firmed the  judgment  of  conviction.  In  the 
Goodman  Case  one  Henry  W.  Bainton,  who 
was  a  student  at  the  Union  Theological 
Seminary,  in  the  twenty-fifth  election  dis- 
trict of  the  twenty-first  assembly  district  of 
the  city  of  New  York,  registered  in  said  dis- 
trict. Goodman  moved  to  strike  Bainton's 
name  from  the  registry  list  on  the  ground 
that  he  was  not  a  resident  of  said  district. 
In  opposition  to  the  motion,  Bainton  deposed 
that  he  went  to  the  seminary  for  the  pur- 
pose of  obtaining  a  residence  and  domicil, 
that  he  had  no  intention  of  changing  his 
residence,  and  that  he  claimed  no  residence 
elsewhere.  Under  the  constitutional  provi- 
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sion  of  New  York,  from  which  the  one  here 
under  consideration  seems  to  have  been  cop- 
ied, the  court  held  that,  for  voting  purposes, 
Bainton  could  not  lose  his  residence  by  re- 
moving to  the'  seminary,  "nor  gain  a  new 
residence  in  the  seminary  district  by  his 
presence  in  it  as  a  student."  The  court  said 
in  that  case,  inter  alia,  that  "usually — per- 
haps always — the  voting  residence  remains 
unchanged  until  a  new  residence  is  actually 
acquired;  but  there  can  be  no  such  acquisi- 
tion merely  by  an  abode  as  a  student  in  an 
institution  of  learning.  Something  else  be- 
yond that  fact,  and  wholly  independent  of 
it,  must  occur  to  effect  the  change.  The  in- 
tention to  change  is  not  alone  sufficient.  It 
must  exist,  but  must  concur  with,  and  be 
manifested  by.  resultant  acts,  which  are  in- 
dependent of  the  presence  as  a  student  in  the 
new  locality."  In  the  Garvey  Case  the 
court,  in  concluding,  said :  "We  have  to  say 
in  conclusion  that,  unless  the  rule  laid  down 
in  the  Goodman  Case  and  followed  in  the 
case  at  bar,  is  rigidly  enforced,  the  consti- 
tutional provision  now  construed  will  be 
nullified.  It  may  be  urged  that  the  enforce- 
ment of  this  rule  will  render  it  well-nigh 
impossible  for  a  student  to  establish  a  resi- 
dence in  a  seminary  of  learning,  but  the 
very  obvious  answer  is  that  the  letter  and 
spirit  of  the  Constitution  contemplate  such 
a  result.  The  sojourn  of  the  student  is  as- 
sumed to  be  temporary,  and  the  law  pre- 
serves to  him  his  former  residence,  notwith- 
standing his  absence  therefrom."  So  said 
the  court  of  appeals  of  New  York.  The 
Cases  of  Batterman,  14  Misc.  213,  35  N.  Y. 
Supp.  593,  and  of  Griffiths,  16  Misc.  128. 
38  N.  Y.  Supp.  953,  are  not  analogous  to  the 
case  at  bar.  The  question  in  those  cases  was 
whether  a  similar  provision  was  retrospec- 
tive, or  prospective  only,  and  the  court  held 
that  it  was  prospective  only.  Those  deci- 
sions, if  rendered  by  a  court  of  last  resort, 
could  have  no  application  to  the  case  at  bar. 
In  People  ex  rel.  McShane  v.  Hagen  the  ques- 
tion arose  whether  an  inmate  of  a  hospital, 
who  performed  certain  labor  there,  was 
"kept  at  the  public  expense."  The  court, 
inter  alia,  said:  "The  question  then,  is. 
Was  the  relator  'kept'  (that  is.  'supported.1 
Silvey  v.  Lindsay,  107  N.  Y.  60,  13  N.  E. 
446)  in  the  hospital?  If  so,  he  neither 
gained  nor  lost  a  residence  by  reason  of  his 
presence  there  while  being  so  kept  or  sup- 
ported. .  .  .  But,  if  he  was  simply  an 
inmate  of  the  hospital  under  a  bare  license, 
— that  is,  with  mere  permission  to  use  it  as 
an  asylum, — then,  clearly,  he  could  not  gain 
a  residence  there  while  enjoying  the  main- 
tenance which  it  afforded  him.  ...  It 
was,  in  part,  at  least,  to  prevent  such  insti- 
tutions from  being  utilized  for  political  pur- 
poses, that  this  provision  of  the  Constitu- 
tion was  adopted.  That  provision  would  be 
practically  nullified  were  the  courts  to  fa- 
vor mere  devices  like  the  present,  whereby 
it  is  sought  to  turn  these  penniless  and 
homeless  inmates  into  contract  employees 
and  genuine  residents.  Efforts  of  a  simi- 
lar character  in  other  directions  have  been 
numerous,  but  they  have  uniformly  failed. 
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Bilvey  v.  Lindsay,  107  N.  T.  60,  13  N.  E. 
446;  People  v.  Cody,  143  N.  Y.  100,  25  L. 
R.  A.  309,  37  N.  £.  673;  Re  Goodman,  146 
X.  Y.  284,  40  N.  E.  769;  Re  Oarvey,  147 
y.  Y.  117,  41  N.  E.  439."  The  New  York 
eases  lay  down  with  certainty  the  rule  that 
under  this  constitutional  provision  the  pres- 
ence of  the  inmate  of  the  soldiers'  home 
therein  must  he  eliminated— disregarded — in 
determining  whether  he  is  entitled  to  vote  in 
the  election  district  or  precinct  where  the 
home  is  situated.  Eliminating  the  presence 
of  the  40  inmates  of  the  soldiers'  home 
whose  votes  are  here  in  question,  it  is  pal- 
pable that  they  were  not  entitled  to  vote 
in  the  Soldiers'  Home  precinct  in  Ada  coun- 
ty at  the  election  in  November,  1900,  for 
the  reason  that  they  had  not  resided  in  Ada 
county  the  thirty  days  preceding  the  elec- 
tion, as  is  required  by  9  2,  art.  6,  of  the  Con- 
stitution. 

Michigan  has,  and  had  prior  to  the  adop- 
tion of  our  Constitution,  tne  same  provision 
under  consideration  here,  which  the  supreme 
court  of  that  state  said  was  copied  from 
the  Constitution  of  New  York.  See  Wol- 
eott  y.  Holcomb,  97  Mich.  361,  23  L.  R.  A. 
215,  66  N.  W.  837.  In  that  case  the  Mich- 
igan court  followed  and  approved  the  deci- 
sion in  Silvey  v.  Lindsay.  After  quoting 
from  Webster  to  show  the  meaning  of  the 
term  "asylum," — "an  institution  for  the 
protection  or  relief  of  the  unfortunate," — 
and  demonstrating  that  a  soldiers'  home, 
like  the  one  in  question  here,  is  an  asylum, 
the  Michigan  court  says:  "It  follows  that 
one's  entry  and  residence  in  such  an  institu- 
tion partake  of  the  same  character  as  the 
institution  itself,  and  are  likewise  eleemosy- 
nary in  character.  One  entering  them  can- 
not, under  the  Constitution,  gain  or  lose 
his  residence.  Inmates  of  the  home  enter  it 
for  one  purpose  only,  and  the  Constitution 
solemnly  and  clearly  declares  that  their 
status  aa  to  residence  when  they  enter  must 
control,  while  they  remain  there.  When 
Mr.  Carpenter  entered  the  home,  he  was  a 
legal  resident  of  the  township  of  Woodstock. 
He  entered  the  home  upon  his  own  applica- 
tion, solely  as  a  beneficiary,  and  a  resident 
of  that  township,  to  accept  a  well-bestowed 
and  deserving  charity.  He  did  not,  by  this 
act,  lose  his  residence  there,  and  his  intent 
is  wholly  immaterial.  To  permit  his  intent 
to  control  would  result  in  the  practical  an- 
nulment of  this  provision  of  the  Constitu- 
tion. The  mischief  intended  to  be  avoided 
is  as  apparent  in  this  case  as  in  any.  The 
inmates  of  the  home  own  no  property,  pay 
no  local  taxes,  do  not  work  in  or  for  the  bene- 
fit of  the  municipality,  and  have  no  pecuni- 
ary interest  in  its  local  affairs.  In  fact, 
they  have  no  connection  with,  and  stand  in 
no  relation  to,  the  local  municipal  govern- 
ment. They  occupy  state  property,  and  are 
exclusively  under  the  control  and  manage- 
ment of  the  state."  The  court,  in  Wolcott 
v.  Holcomb ,  clearly  suggests  the  reasons  for 
incorporating  this  provision  in  the  Constitu- 
tion, and  points  out  some  of  the  evils  that 
would  result  from  adopting  the  construc- 
tion   which    respondent   insists    should   be 
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adopted.  The  court  in  that  case  also  shows 
conclusively  that  the  interpretation  of  the 
decision  in  bilvey  v.  Lindsay  asked  by  re- 
spondent here  is  not  the  correct  one,  and 
should  not  be  adopted. 

Kansas  has  the  same  constitutional  provi- 
sion that  is  being  considered  here,  and  its 
supreme  court  has  given  to  it  the  same  con- 
struction that  the  New  York  court  of  ap- 
peals and  the  Michigan  supreme  court  gave 
to  the  same  provision  in  the  cases  above 
cited  and  quoted  from.  The  Kansas  su- 
preme court  in  Lawrence  v.  Leidigh,  58  Kan. 
504,  50  Pac.  600,  has  construed  this  identi- 
cal constitutional  provision,  and  held  that 
under  it  an  inmate  of  a  soldiers'  home  can- 
not, by  presence  in  such  home,  acquire  the 
right  to  vote  in  the  voting  district  where 
the  home  is  situated.  The  opinion  in  this 
case  is  very  instructive,  and  clearly  shows 
that  such  a  home  is  an  asylum  (in  the  lan- 
guage of  the  court,  ''place  of  retreat  or  shel- 
ter") ;  that  the  thirty  days'  residence  next 
preceding  the  election  in  the  county  where 
the  person  offers  to  vote'is  not  acquired  by 
presence  in  such  an  institution;  and  that 
the  inmates  of  such  institutions  are  entitled 
to  vote  at  the  place  of  their  residence  at 
the  time  they  leave  the  same  to  enter  the 
institution,  which  residence,  for  voting  pur- 
poses, cannot  be  gained  or  lost  by  presence 
in  such  institution,  whatever  the  intent  of 
the  inmate  as  to  future  residence  or  aban- 
donment of  the  old  residence  may  be.  This 
case  is  on  all  fours  with  the  case  at  bar. 
In  the  stipulation  of  facts — like  the  one  at 
bar — it  wab  agreed  that  "these  inmates 
abandoned  their  former  places  of  abode  with 
no  intention  of  returning  thereto,  and  took 
up  their  residence  at  the  soldiers'  home 
with  the  intention  of  permanently  remain- 
ing there;  such  of  them  as  had  families  re- 
moving them  and  their  household  goods  and 
other  personal  belongings."  We  quote  from 
the  opinion  in  the  Kansas  case,  which,  so 
far  as  the  stipulation  of  facts  is  concerned, 
goes  to  the  full  extent  of  the  stipulation  of 
facts  in  this  case,  and  further,  too,  making 
even  a  stronger  case  for  the  inmates  than  the 
case  at  bar.  The  court  then  discusses  and 
considers  the  different  decisions  showing 
that  the  New  York  and  Michigan  courts 
took  the  same  view  of  the  proper  construc- 
tion of  the  provision  under  consideration  as 
did  the  Kansas  court,  saying:  "The  deci- 
sions upon  the  precise  question  are  few  in 
number.  But  three  have  been  called  to  our 
attention.  Those  x>t  Woloott  v.  Holcomb, 
07  Mich.  361,  23  L.  R.  A.  215,  56  N.  W.  837, 
and  Bilvey  v.  Lindsay,  107  N.  Y.  55,  13  N. 
E.  444,  are  to  the  same  effect  as  the  one  we 
make.  That  of  Stewart  v.  Kyser,  105  Cal. 
450,  39  Pac.  19,  is  in  opposition.  It  also 
appears,  by  records  of  the  United  States 
district  court  for  this  district,  which  have 
been  called  to  our  attention,  that  in  an  un- 
reported case,  entitled  United  States  v. 
Rotcdcbush,  being  an  indictment  for  illegal- 
ly voting  at  an  election  for  representative 
in  Congress,  a  decision  similar  to  that  of  the 
supreme  court  of  California  was  made  upon 
an  agreed  statement  of  facts;  but  we  are 
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constrained  by  what  we  regard  as  the  true 
interpretation  of  the  Constitution,  derived 
out  of  the  settled  and  authoritative  mean- 
ing of  the  words  used,  to  follow  the  New 
York  and  Michigan  decisions,  and  to  hold 
that,  notwithstanding  the  abandonment  by 
the  veterans  in  question  of  their  former 
places  of  abode  and  their  settlement  at  the 
soldiers'  home  with  the  fixed  intention  of 
remaining  there,  they  cannot  acquire  a  resi- 
dence at  such  home  for  voting  purposes." 

In  Stetoart  v.  Kyser,  105  Cal.  459,  39  Pac. 
19,  the  supreme  court  of  California  has  given 
this  constitutional  provision  a  different  con- 
struction, without  giving  any  good  reason 
for  so  doing.  Counsel  for  respondent  ar- 
gues that  we  copied  or  borrowed  this  provi- 
sion from  California,  and  are  therefore 
bound  by  the  construction  placed  upon  the 
same  by  the  supreme  court  of  California, 
and  quotes  authority  to  the  effect  that  when 
we  adopt  a  statute  or  constitutional  provi- 
sion from  a  sister  state  that  we  adopt  the 
construction  of  the  same  placed  thereon  by 
such  state.  This  rule  is  correct  so  far  as 
constructions  placed  upon  the  statute  or  con- 
stitutional provision  before  its  adoption  are 
concerned,  but  not  as  to  those  subsequently 
made.  The  California  case  cited  supra  was 
decided  some  five  years  after  we  adopted 
our  Constitution.  More  than  that,  it  is  ap- 
parent to  one  who  will  give  the  necessary 
study  and  investigation  to  the  subject,  that 
this  state,  California,  Michigan,  and  Kan- 
sas all  adopted  the  constitutional  provision 
under  consideration  from  the  state  of  New 
York,  and  for  that  reason  should  follow 
the  construction  placed  upon  the  same  in 
Silvey  v.  Lindsay,  107  N.  Y.  55,  13  N.  E. 
444,  and  other  cases  decided  later  by  the 
court  of  appeals  of  that  state.  The  decision 
in  Silvey  v.  Lindsay  was  made  in  1887, 
three  years  before  we  adopted  the  provi- 
sion under  consideration, — an  additional 
reason  why  we  should  follow  the  construc- 
tion given  in  the  decision  in  that  case.  But 
the  rule  of  construction  invoked  by  counsel 
for  respondent  was  not  obeyed,  but  violated, 
by  the  supreme  court  of  California,  in 
Stewart  v.  Kyser,  105  Cal.  459,  39  Pac. 
19.  Yet  we  are  asked  to  follow  the  deci- 
sion in  the  latter  case.  We  should  not  do 
so,  especially  as  it  would,  as  held  by  the 
New  York,  Michigan,  and  Kansas  cases 
cited,  "nullify"  the  constitutional  provision 
under  consideration. 

A  laborecfeffort  has  been  made  on  behalf 
of  the  respondent  to  distinguish  the  case  at 
bar  from  the  cases  of  Silvey  v.  Lindsay, 
107  N.  Y.  55,  13  N.  E.  444;  Lauyrcnce  v. 
Leidiqh,  58  Kan.  594,  50  Pac.  600,  and 
Wolcott  v.  Holcomb,  97  Mich.  361,  23  L.  R. 
A.  215,  56  N.  W.  837,  by  showing  that  in- 
mates in  the  New  York,  Michigan,  and  Kan- 
sas soldiers'  homes  must,  under  the  provi- 
sions of  the  laws  creating  them,  be  indigent, 
while  the  inmates  of  the  soldiers'  home  here 
need  not  be,  and  are  not  indigents.  But  this 
makes  no  difference  whatever,  as  the  fram- 
ers  of  the  Constitution  did  not  limit  the 
provisions  of  the  section  to  indigents,  but 
intended  it  to  apply  to  all  inmates  of  every 
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asylum — place  of  shelter,  refuge,  or  retreat 
— kept  at  public  expense,  whether  such  in- 
mates be  indigent  or  not.  The  language) 
used  must  be  taken  in  its  natural  import, 
given  its  usual  signification  as  used  in  com- 
mon parlance,  and  the  intent  gathered  from 
the  language  used,  it  being  plain  and  free 
from  ambiguity,  and,  thus  considered,  it  is 
susceptible  of  no  other  construction  or  inter- 
pretation, otherwise  the  framers  of  the  Con- 
stitution would  not  have  said  "while  kept 
at  any  almshouse  or  other  asylum  at  pub- 
lic expense."  In  some  of  the  decisions  re- 
viewed here,  courts  have  spoken  of  various 
reasons  for  adopting  the  constitutional  pro- 
vision which  we  are  considering;  but  it  is 
not  necessary  so  to  do.  The  language  of  the 
provision  being  plain,  and  free  from  ambigu- 
ity, courts,  in  applying  it,  have  no  need  to 
look  beyond  the  provision  itself  to  ascer- 
tain the  reason  for  its  adoption.  It  is  not 
the  province  of  the  court  to  set  at  naught 
the  provisions  of  s  constitution  made  and 
adopted  by  the  people, — the  source  of  all 
power  in  a  republic, — forsooth  in  the  opin- 
ion of  the  court  no  good  reason  existed  for 
adopting  the  provisions.  Courts  do  not 
make  constitutions.  They  have  no  right  to 
unmake  them,  either  in  whole  or  in  part. 
It  is  the  duty  of  the  court  to  apply  and  give 
force  to  all  provisions  in  the  Constitution, 
whether  they  are,  in  the  opinion  of  the  court, 
wise  or  otherwise.  See  Cohn  v.  Kingsley 
(Idaho)  38  L.  R.  A.  74,  49  Pac.  985.  The 
construction  asked  in  this  case  would  large- 
ly nullify  the  provisions  of  §  5,  art.  6.  of 
our  Constitution,  if  it  did  not  unmake  that 
section.  This  the  court  has  no  power  to 
do;  and  should  not,  by  palpable  usurpation 
of  power,  overthrow  the  will  of  the  people 
as  expressed  in  the  Constitution. 

We  are  cited  to  a  number  of  authorities 
showing  the  rule  as  to  residence  and  quali- 
fications of  voters  at  common  law,  but  they 
have  no  application  here.  Those  authori- 
ties are  somewhat  conflicting,  and  under 
them  the  right  of  the  inmates  of  the  sol- 
diers' home,  whose  votes  are  here  ques- 
tioned, might  be  doubted.  But,  as  was  said 
by  the  court  in  Silvey  v.  Lindsay,  107  N. 
Y.  55,  13  N.  E.  444,  the  constitutional  pro- 
vision which  we  are  considering  was  adopted 
to  settle  the  law  as  to  the  effect  of  the  pres- 
ence of  the  inmates  at  the  home  upon  their 
right  to  vote,  "and  as  to  which  there  had  be- 
fore been  a  difference  of  opinion,  and  de- 
clares that  it  does  not  constitute  a  test  of 
a  right  to  vote,  and  is  not  to  be  so  regarded.*9 
The  object  of  citing  these  common-law  au- 
thorities is  to  induce  this  court  to  hold  that 
the  provision  in  question  has  no  force  or 
effect,  and  that  the  right  to  vote  of  the  in- 
mates is  to  be  determined  without  reference 
to  this  provision;  its  words,  meaning,  and 
intent  to  the  contrary,  notwithstanding.  A 
careful  reading  of  the  decisions  in  Darragh 
v.  Bird,  3  Or.  229,  and  Wood  v.  Fitzgerald, 
3  Or.  568,  shows  that  these  cases  are  not 
identical  with  the  case  at  bar.  The  provi- 
sions there  construed  are  somewhat  analo- 
gous to  the  one  under  consideration  here,  and 
the  Oregon  court  followed  the  decision  in 
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People  ex  rel.  Budd  v.  H olden,  28  Cal.  123. 
In  the  latter  case  the  supreme  court  of  Cali- 
fornia held  that  a  soldier  serving  in  the 
United  States  army  could,  notwithstanding 
a  similar  constitutional  provision,  obtain, 
lor  voting  purposes,  a  residence  in  Califor- 
nia while  serving  in  said  army,  notwith- 
standing that  the  court  there  said  "that,  in 
determining  the  fact  of  residence,  presence 
or  absence  in  the  service  of  the  United  States 
shall  not  be  taken  into  account;  or,  in  other 
words,  neither  presence  nor  absence  in  the 
service  of  the  United  States  is  a  condition 
upon  which  the  fact  of  residence  can  be  af- 
firmed or  denied."  Is  this  not  saying,  in 
effect,  what  the  New  York  court  of  appeals 
said  in  Silvey  v.  Lindsay,  that  "the  pres- 
ence" of  the  inmate  in  the  home  must  be 
"eliminated"  in  determining  the  residence 
of  the  inmate  for  voting  purposes?  Under 
the  language  above  quoted  from  People  v. 
E olden,  to  the  effect  that  presence  in  the 
service  of  the  United  States  cannot  be  taken 
into  "account"  in  determining  the  residence 
of  thb  one  offering  to  vote,  and  that  the 
right  can  neither  be  "affirmed  or  denied"  up- 
on presence  in  such  service,  the  right  is 
solely  dependent  upon  the  intention  of  the 
voter.  This  conclusion  is  absurd,  and  not 
sustained  by  authority.  It  is  difficult  to 
see  how  the  California  and  Oregon  courts 
reached  the  conclusion  announced  in  these 
eases.  We  are  told  that  residence  in  the 
•county  is  an  essential  requisite  to  vote;  that 
presence  in  the  soldiers'  home  is  not  to  be 
considered  in  determining  this  residence. 
This  creates  a  residence  without  presence  in 
the  county, — by  mere  intention, — a  thing 
which  the  constitutional  provision  under 
consideration  was  intended  to  prevent. 

Respondent  cites  Paine,  Elections,  §§  47, 
69-71,  but  these  sections  have  no  bearing 
upon  the  question  under  consideration.  This 
treatise  was  written  in  1887,  and,  of  course, 
does  not  and  could  not,  consider  the  deci- 
sions in  Silvey  v.  Lindsay,  107  N.  Y.  55,  13 
N.  E.  444,  Wolcott  v.  Holcomb,  97  Mich. 
861,  23  L.  R.  A.  215,  56  N.  W.  837,  or  Law- 
rence v.  Leidigh,  58  Kan.  594,  50  Pac.  600; 
and  nothing  in  this  treatise  has  any  special 
bearing  upon  the  question  as  to  what  is  the 
proper  construction  to  give  §  5,  art.  6,  of 
oar  Constitution.  And  what  we  have  said 
as  to  Paine,  Elections,  is  also  true  of  Mc- 
Crary,  Elections,  3d  ed.,  published  in  1887, 
and  written  before  the  decision  was  handed 
down  in  Silvey  ▼.  Lindsay,  107  N.  Y.  55,  13 
N.  E.  444. 

There  can  be  no  doubt  that  the  constitu- 
tional provision  under  consideration  was 
borrowed  by  the  framers  of  our  Constitu- 
tion from  New  York,  and  the  framers  of 
our  Constitution  are  presumed  to  have 
known  of  the  construction  placed  upon  that 
provision  by  the  New  York  court  of  last  re- 
sort when  they  adopted  it.  That  construc- 
tion gives  force  and  effect  to  the  language 
of  the  provision,  and  has  due  regard  for  the 
common  meaning  of  the  words  employed, 
while  the  construction  demanded  by  respon- 
dent and  which  California  has  given  to  it, 
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emasculates  the  provision,  and  leaves  it  im- 
potent, without  life  or  vitality. 

Under  the  construction  here  given  to  9 
5,  art.  6,  of  our  state  Constitution,  the  con- 
clusion is  unavoidable  that  the  40  inmates 
of  the  soldiers'  home  mentioned  in  the  afore- 
said stipulation  of  facts  were  not  voters  in 
the  Soldiers1  Home  precinct,  were  not  enti- 
tled to  vote  for  the  respondent  for  the  office 
of  county  superintendent  of  public  instruc- 
tion for  Ada  county,  and  that  said  40  votes 
were  wrongfully  credited  to  and  counted  for 
the  respondent.  Deducting  these  40  votes 
from  the  2,299  votes  credited  to  respondent, 
leaves  her  with  2,259, — less  than  a  majority 
as  between  her  and  her  competitor,  Miss 
Helen  Coston.  Miss  Coston  received  31  legal 
votes  more  than  the  respondent  received,  and 
was  entitled  to  a  certificate  of  election,  and 
the  judgment  demanded  in  the  prayer  of 
plaintiff's  complaint  should  have  been  made 
and  duly  entered  in  behalf  of  the  plaintiff. 

The  judgment  is  reversed,  and  the  cause 
remanded  to  the  district  court,  with  instruc- 
tions to  render  and  enter  judgment  in  favor 
of  appellant  in  conformity  to  the  prayer  of 
his  complaint.  Cost  of  appeal  awarded  to 
the  appellant. 

Stockslager,  J.,  concurring: 

My  associates  in  this  case  have  each  pre- 
pared lengthy  opinions;  the  Chief  Justice 
agreeing  with  the  contention  of  appellant, 
Justice  Sullivan  with  the  contention  of  re- 
spondent. They  have  discussed  the  authori- 
ties cited  at  length,  and  from  them  drawn 
their  conclusions.  I  have  carefully  exam- 
ined all  the  authorities  cited  by  counsel  for 
the  respective  parties  to  this  action.  It  is 
admitted  that  the  only  question  before  the 
court  is  whether  the  occupants  of  the  sol- 
diers' home  in  Soldiers'  Home  precinct  are 
entitled  to  vote,  and  were  so  entitled  to  vote 
at  the  last  general  election  in  said  precinct 
in  this,  Ada  county.  Many  authorities  have 
been  cited  by  both  appellant  and  respondent, 
but,  after  investigating  all  of  them,  I  only 
find  four  bearing  directly  on  the  case  at  bar. 
Those  are  the  New  York,  Michigan,  and 
Kansas  cases,  cited  by  appellant,  and  the 
California  case  cited  by  respondent.  The 
three  former  cases  deal  with  Constitutions 
almost  identical  with  ours,  and  all  construe 
them  in  harmony  with  appellant's  conten- 
tion; while  the  California  case  construes  a# 
Constitution  using  almost,  if  not  exactly, 
the  same  language  of  the  three  former  Con- 
stitutions referred  to,  and  construes  theirs 
in  harmony  with  the  contention  of  respond- 
ent. It  will  be  observed  that  the  California 
court  cites  no  authority,  and  bases  its  con- 
clusion on  its  own  construction  of  its  Con- 
stitution. Two  Oregon  cases  are  cited  by 
respondent,  but  I  cannot  construe  them  as 
contended  for  by  respondent.  The  New 
York,  Michigan,  and  Kansas  cases  are  dis- 
cussed at  length  by  the  writers;  the  New 
York  case  being  the  first,  which  is  cited  and 
approved  by  the  Michigan  court.  Then  fol- 
lows the  Kansas  case,  decided  in  1896,  which 
quotes  largely  and  approvingly  the  New 
York  and  Michigan  cases.    It  is  earnestly 
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and  ably  urged  by  counsel  for  respondent 
that  the  New  York  case  does  not  conflict 
with  the  contention  of  respondent  in  this 
case,  but  he  admits  the  Michigan  and  Kan- 
sas cases  do.  A  careful  review  of  the  facts 
in  all  three  cases,  coupled  with  the  construc- 
tion of  their  Constitutions,  will  disclose 
that  the  decisions  are  directly  in  conflict 
with  the  contention  of  respondent.  As  I 
view  it,  to  hold  with  the  contention  of  re- 
spondent would  be  directly  in  opposition  to 
these  three  courts,  and  holding  with  Cali- 
fornia, that  practically  stands  alone  in  its 
construction  of  a  Constitution  similar  to  all 
of  them.  I  concur  with  the  conclusions 
reached  by  Chief  Justice  Queries. 

Sullivan,  J.,  dissenting: 

I  am  unable  to  concur  in  the  conclusion 
reached  by  the  majority  of  the  court.  Coun- 
sel for  appellant  contend  that  under  the 
provisions  of  §  5  of  article  6  of  the  Consti- 
tution of  this  state  the  inmates  of  said  sol- 
diers' home  are  prohibited  from  gaining  a 
residence  therein  for  voting  purposes,  which 
section  is  set  forth  at  length  in  the  opinion 
of  my  associates.  For  an  intelligent  under- 
standing of  this  case,  reference  must  be  had 
to  the  law  establishing  said  soldiers'  home 
(Sess.  Laws  1899,  p.  190).  The  1st  section 
of  said  act  is  as  follows :  "That  there  shall 
be  established  in  this  state  an  institution 
under  the  name  of  the  Soldiers'  Home,  which 
institution  shall  be  a  home  for  honorably 
discharged  Union  soldiers,  sailors,  and  ma- 
rines, who  served  in  the  Union  armies  dur- 
ing the  war  of  the  Rebellion,  and  also  for 
the  members  of  the  State  National  Guard 
disabled  while  in  the  line  of  duty,  and  vet- 
erans of  the  Mexican  war:  provided  that 
before  any  person  is  admitted  to  said  home, 
he  shall  have  been  a  bona  fide  resident  of 
this  state  not  less  than  four  months  prior 
to  making  application  for  admission  there- 
to." The  2d  section  makes  an  appropria- 
tion of  $25,000  to  carry  out  the  provisions 
of  said  act.  Section  3  sets  apart  25,000 
acres  of  state  land  for  the  maintenance  of 
said  home.  Said  act  provides  for  the  admis- 
sion to  said  home  of  all  honorably  dis- 
charged Union  soldiers,  sailors,  and  marines 
who  served  in  the  Union  armies  during  the 
war  of  the  Rebellion,  and  also  for  the  mem- 
bers of  the  State  National  Guard  disabled 
while  in  the  line  of  duty,  and  veterans  of 
\he  Mexican  war,  provided  they  have  been 
bona  fide  residents  of  this  state  not  less 
than  four  months  prior  to  making  applica- 
tion for  admission  thereto.  Thus  each  and 
every  of  the  persons  therein  named  must  be 
admitted  to  said  home  on  application, 
whether  he  be  indigent  and  unable  to  sup- 
port himself  or  not.  The  25,000  acres  of 
land  set  apart  by  the  3d  section  of  said  act 
for  the  maintenance  of  said  home  and  the  re- 
payment to  the  state  of  the  $25,000  appro- 
priated by  the  2d  section,  if  sold  at  the 
minimum  price  authorized  by  law  for  its 
sale,  would  produce  $250,000.  It  no  doubt 
will  bring  sufficient  to  repay  the  $25,000  and 
interest  to  the  state,  and  leave  a  permanent 
fund  for  the  support  of  said  home  of  $225,- 
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000,  which,  if  put  at  6  per  cent  interest,  will 
bring  $13,500  per  annum  for  the  support  of 
said  home,  which  is  much  more  than  is  re- 
quired at  the  present  time,  as  shown  by  the 
last  report  of  the  superintendent  thereof. 
The  general  government  also  appropriate* 
$100  per  annum  for  the  support  of  each  in- 
mate of  said  home.  It  is  also  shown  by  the 
report  above  mentioned  that  the  total  ex- 
pense or  cost  for  the  support  of  each  inmate 
for  the  year  1900  was  about  $135.  I  make 
this  statement  to  show  that  the  continuance 
of  said  home  is  not  problematical  or  uncer- 
tain, but  to  show  that  said  home  is  as  per- 
manent as  are  the  homes  of  most  of  the  vot- 
ers in  this  state;  and  also  to  show  that  said 
home  was  not  intended  as  a  temporary  home 
or  residence  for  its  inmates,  but  as  a  perma- 
nent one.  All  who  come  within  the  provi- 
sions of  said  act  must  be  admitted  to  said 
home  on  proper  application,  whether  they  be 
indigent  or  not,  and  may  remain  there  as- 
long  as  they  live.  It  is  optional  with  them, 
and  is  not  left  with  the  board  of  trustees 
to  turn  them  out  at  its  will,  as  it  is  under 
the  laws  of  other  states  governing  homee 
established  in  those  states  for  "indigent 
and  pauper"  soldiers  and  sailors.  For  a 
right  decision  of  this  case  the  character  of 
this  home  must  be  kept  in  mind.  The  in- 
mates are  not  there  for  temporary  purposes, 
subject  to  the  will  of  others,  but  may  remain- 
there  permanently,  if  they  desire  to  do  so, 
and  conduct  themselves  as  gentlemen.  It  is 
conceded  that  the  sole  question  presented 
for  decision  in  this  case  involves  the  right  of 
the  inmates  of  the  soldiers'  home  to  gain  a 
residence  therein  for  voting  purposes.  It  is 
contended  by  counsel  for  appellant  that  such 
inmates  are  absolutely  prohibited  from  gain- 
ing such  residence  by  the  provisions  of  said 
§  5,  art.  6,  Idaho  Const.  In  support  of  that 
contention  they  cite  SHvcy  v.  Lindsay.  107 
N.  Y.  55,  13  N.  E.  444 ;  Latorence  v.  Leidigh, 
58  Kan.  594.  50  Pac.  600;  Wolcott  v.  Hoi- 
comb,  97  Mich.  361,  23  L.  R.  A.  215,  56  N. 
VV.  837;  Registration  in  Erie,  8  Pa.  Dist. 
R.  14.  The  first  three  cases  cited  arose  un- 
der provisions  of  the  Constitutions  of  three 
respective  states  similar  to  the  provision* 
of  said  §  5  of  our  Constitution,  except,  how- 
ever, that  the  section  in  those  state  Consti- 
tutions contained  the  clause,  to  wit,  "nor 
while  confined  in  any  public  prison."  Sec- 
tion 3  of  said  article  6  of  our  Constitution* 
prohibits  certain  persons  from  voting,  and 
includes  those  "confined  in  prison  on  convic- 
tion of  a  criminal  offense.''  The  laws  es- 
tablishing the  soldiers'  homes  in  New  York, 
Michigan,  and  Kansas  are  quite  different 
from  that  establishing  the  soldiers'  home  in 
Idaho.  They  provide  only  for  the  admission 
of  disabled  indigent  and  pauper  soldiers  and 
sailors, — those  who  are  dependent  upon  char- 
ity for  their  support ;  and  they  must  be  dis- 
charged or  turned  out  as  soon  as  they  be- 
come self-supporting.  Inmates  of  those 
homes  were  admitted  for  temporary  purpos* 
es  only,  and  could  not  acquire  a  permanent 
domicil  or  residence  therein.  In  Silvey  ▼. 
Lindsay,  107  N.  Y.  55,  13  N.  E.  444,  the 
court  said:     "The  intending  voter  was  in 
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Bath  [the  town  where  said  home  was  situ- 
ated] as  a  mere  inmate  of  the  institution, 
and  for  a  temporary  purpose;"  and  held 
that  he  was  not  a  legal  voter,  and  says: 
"But  the  question  in  each  case  is  still,  as 
it  was  before  the  adoption  of  the  Constitu- 
tion, one  of  domicil  or  residence,  to  be  de- 
cided upon  all  the  circumstances  of  the 
case."  Why  did  that  court  there  say  that 
each  case  must  be  decided  upon  all  of  the 
circumstances  of  the  case,  if  it  intended  to 
hold  that  the  one  fact  that  being  an  inmate 
of  such  institution  prohibited  such  inmate 
from  gaining  a  voting  residence?  The  case 
of  Wolcott  v.  Holcomb,  97  Mich.  361,  23  L. 
R.  A.  215,  56  N.  W.  837,  quotes  largely 
from  the  opinion  in  Bilvcy  v.  Lindsay.  The 
law  that  established  the  soldiers'  home  of 
Michigan  and  the  rules  and  regulations 
adopted  for  its  government  show  that  it  was 
a  poor  house  for  pauper  soldiers  and  sail- 
ors, and  the  decision  in  that  case  clearly  in- 
dicates  that  the  court  so  held.  It  is  stated 
on  page  367,  97  Mich.,  page  218,  23  L.  R.  A. 
and  page  839,  56  N.  W.,  as  follows:  "If  the 
construction  [of  the  provision  of  the  Consti- 
tution under  consideration]  contended  for  by 
the  relator  be  correct,  it  follows  that  all  of  the 
inmates  of  county  almshouses  and  of  pris- 
ons and  jails  are  electors,  at  their  option, 
in  the  townships  and  cities  where  those  in- 
stitutions are  located."  The  matter  stated 
in  that  quotation  from  the  Michigan  case 
no  doubt  had  a  controlling  influence  in  the 
decision  of  it.  And  it  is  stated  at  page  364, 
97  Mich.,  page  217,  23  L.  R.  A.,  and  page  838, 
56  N.  W.,  as  follows:  "The  mischief  intend- 
ed to  be  avoided  is  as  apparent  in  this  case 
as  in  any.  The  inmates  of  the  home  own  no 
property,  pay  no  local  taxes,  do  not  work  in 
or  for  the  benefit  of  the  municipality,  and 
have  no  pecuniary  interest  in  its,  local  af- 
fairs. Tn  fact,  they  have  no  connection  with 
ft,  and  stand  in  no  relation  to  the  local 
municipal  government."  Thus  it  is  shown 
that  that  case  is  very  different  from  the  one 
at  bar.  The  inmates  of  the  Idaho  Soldiers' 
Home  may,  and,  so  far  as  the  record  shows, 
do,  own  property,  pay  local  taxes,  do  work 
in  and  for  the  benefit  of  the  municipality, 
and  have  pecuniary  interests  in  its  local  af- 
fairs. The  Constitution  of  .Michigan  has  no 
prohibited  classes  as  we  have  in  said  §  3, 
art.  6,  of  our  Constitution.  That  fact,  no 
doubt,  had  its  influence  on  the  mind  of  the 
supreme  court  in  the  rendition  of  said  opin- 
ion, or  at  least  on  the  minds  of  the  majori- 
ty of  the  court,  as  that  opinion  was  by  a 
divided  court  (three  to  two),  as  Chief  Jus- 
tice Hooker  wrote  a  dissenting  opinion,  in 
which  Mr.  Justice  Long  concurred.  In  re- 
ply to  that  statement  in  the  opinion  of  the 
majority  of  said  court  wherein  it  is  suggested 
that  the  inmates  of  said  home  own  no  prop- 
erty, pay  no  taxes,  and  do  no  work  for  the 
benefit  of  the  municipality,  the  chief  jus- 
tice, in  his  dissenting  opinion,  very  cogent- 
ly remarks  that  "it  never  has  been  a  requi- 
site to  electoral  rights  that  the  citizen 
should  pay  taxes,  do  work  for  the  benefit 
of  the  municipality,  or  evince  interest  in 
municipal  affairs;  nor  does  the  right  depend 
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upon  a  wise  or  even  honest  exercise  of  the 
privilege  of  the  ballot;"  that  "this  proposi- 
tion is  so  important  a  part  of  the  founda- 
tion of  our  institutions  that  it  should  not 
be  eliminated  or  weakened  by  any  unnec- 
essary construction  of  a  Constitution  based 
upon  civil  liberty  and  political  equality;" 
and  that  "the  true  construction  of  this  sec- 
tion should  be  just  what  its  language  im- 
ports,— i.  c,  that  being  kept  in  an  alms- 
house,  or  attendance  at  college,  or  employ- 
ment in  the  service  oi  the  United  States,, 
or  the  navigation  of  the  lakes  or  high  seasr 
does  not  work  a  change  of  residence  against 
the  intention  or  desire  of  the  individual." 
If  it  be  a  necessary  qualification  to  vote  that 
one  owns  property,  pays  taxes,  and  does- 
work  for  the  benefit  of  the  municipality, 
no*  doubt  thousands  in  this  state  would  be 
disqualified  from  voting.  If  that  was  a  rea- 
son for  adopting  said  constitutional  provi- 
sion, it  ought  to  apply  to  all  alike,  and  not- 
alone  to  the  student,  soldier,  and  old  veteran. 
What  we  have  said  in  regard  to  the  case 
of  Wolcott  v.  Holcomb  substantially  applies- 
to  the  case  of  Lawrence  v.  Leidigh,  58  Kan. 
594,  50  Pac.  600,  and  the  court  apparently 
rests  its  opinion  upon  the  New  York  and 
Michigan  cases,  supra,  and  the  further  fact 
that  the  law  establishing  the  soldiers'  home 
in  Kansas  provided  in  direct  terms  that  in- 
mates of  said  homes  could  not  acquire  a  le- 
fal  residence  while  inmates  of  said  home, 
n  Warren  v.  Board  of  Registration,  72 
Mich.  308,  2  L.  R.  A.  203,  40  N.  W.  553, 
Justice  Campbell,  after  quoting  $  5  of  arti- 
cle 7  of  the  Constitution  of  that  state, 
which  is  the  same,  so  far  as  the  question 
under  consideration  is  concerned,  as  said  ft 
5.  art.  6,  of  the  Idaho  Constitution,  says, 
"These  provisions  do  not  prevent  such  per- 
sons from  becoming  residents  if  such  is  their 
purpose,  and  if  they  are  able  to  choose." 
One  class  of  persons  named  in  said  section 
of  the  Michigan  Constitution  was  those  con- 
fined in  public  prisons.  They  were  not 
"able  to  choose."  That  court  held  that  all 
of  the  classes  named  in  said  section  that 
were  able  to  choose  were  not  prohibited  by 
the  provisions  of  said  section  from  becom- 
ing residents  for  voting  purposes. 

The  case  of  Stewart  v.  Kyser,  105  Cal. 
459,  39  Pac.  19,  is  a  soldiers'  home  case,  is 
directly  in  point,  and  sustains  the  conten- 
tion of  respondent.  In  that  case  a  number 
of  the  inmates  of  the  veterans'  home,  and 
inmates  of  the  county  infirmary,  and  cer- 
tain students  of  Napa  College  voted  at  an 
election  held  in  the  precincts  of  the  county 
in  which  those  institutions  are  situated. 
The  appellant  contended  that  such  inmates 
and  students  had  not  been  residents  of  the 
county  and  precincts  in  which  they  respec- 
tively voted  during  the  period  of  thirty  days 
immediately  prior  to  said  election,  and  for 
that  reason  were  not  qualified  electors.  The 
testimony  of  one  of  the  inmates  of  the  vet- 
erans' home  is  quoted  in  said  opinion, 
and  it  is  stated  in  the  opinion  that  the  evi- 
dence of  said  witness  upon  the  issue  as  to 
the  qualifications  of  said  witness  is  substan- 
tially a  fair  sample  of  that  applicable  to 
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each  of  the  other  inmates  of  the  veterans' 
home,  the  infirmary,  and  the  college,  whose 
votes  were  adjudged  to  have  been  legal.  Said 
evidence  is  as  follows:  Killalee  came  to 
the  county  and  to  the  precinct  and  entered 
the  home  as  an  inmate  on  November  14, 
1801.  For  some  time  prior  to  this  date  he 
was  living  on  the  charity  of  relatives  and 
friends  in  the  city  and  county  of  San  Fran- 
cisco, where  he  was  an  elector.  He  made 
and  subscribed  the  usual  application,  and 
obtained  a  permit  to  enter  the  home.  He 
says  that:  "The  reason  I  went  there  was 
because  I  was  in  indigent  circumstances. 
Circumstances  compelled  me  to  go,  and  I 
would  not  have  gone  there  had  it  not  been 
for  those  circumstances.  I  had  no  desire 
to  become  a  resident  of  the  veterans'  home 
or  the  precinct  other,  than  as  induced  by  my 
indigent  circumstances.  Since  I  have  been 
there,  I  have  been  maintained  and  supported 
'by  the  home.  At  the  time  I  went  there  I 
did  not  have  any  fixed  intention  with  re- 
spect to  the  length  of  time  I  should  stay 
there.  It  was  my  intention  to  stop  there 
as  long  as  I  lived.  I  have  no  other  inter- 
ests in  the  precinct  except  my  relations  with 
the  home.  I  went  there  with  the  expecta- 
tion of  living  and  dying  there, — making  it 
my  permanent  home  the  balance  of  my  life. 
T  have  no  relatives  or  property  interest  In 
the  veterans'  home  precinct.  I  have  no 
other  home.  At  the  time  I  went  there,  it 
was  my  intention  to  make  the  home  my  per- 
manent home.  I  make  it  as  a  home  to  live 
and  die — as  a  refuge."  The  question  pre- 
sented in  that  case  was  whether  or  not  said 
witness  "Killalee  was  a  legal  resident  of  the 
veterans'  home  precinct,  and  entitled  to 
vote  at  the  last  general  election."  It  was 
conceded  in  that  case,  as  in  the  case  at  bar, 
that  said  witness  had  all  of  the  requisite 
qualifications  of  an  elector,  except  that  of 
residence;  and  it  was  contended  there,  as 
here,  that  said  witness  could  not  gain  a  resi- 
dence for  the  purpose  of  voting  at  the  sol- 
diers' home  while  there  as  a  beneficiary  at 
public  expense,  for  the  reason  that  the 
gaining  of  such  is  prohibited  by  the  4th  sec- 
tion of  the  2d  article  of  the  Constitution  of 
that  state,  which  is  as  follows:  "For  the 
purpose  of  voting,  no  person  shall  be  deemed 
to  have  gained  or  lost  a  residence  by  reason 
of  his  presence  or  absence  while  employed  in 
the  service  of  the  United  States  nor  while 
encaged  in  the  navigation  of  the  waters  of 
this  state,  or  of  the  United  States,  or  of  the 
high  seas;  nor  while  a  student  at  any  semi- 
nary of  learning;  nor  while  kept  at  any 
almshouse  or  other  asylum  at  public  ex- 
pense ;  nor  while  confined  in  any  public  pris- 
on." In  reference  to  that  section  of  the 
California  Constitution  that  court  said: 
"As  construed  by  our  supreme  court  in  the 
case  of  People  ex  rel.  Budd  v.  Holden,  28 
Cal.  137,  this  section  does  not  have  the  ef- 
fect claimed  for  it  by  counsel  for  appellant. 
In  that  case  the  qualification  of  soldiers  to 
vote  while  employed  in  the  service  of  the 
United  States  was  questioned,  and  it  was  de- 
cided that  their  presence  in  Mendocino  coun- 
ty while  thus  employed  in  the  service  of  the 
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United  States  did  not  'preclude  them  from 
acquiring  a  residence  in  Mendocino,  if  dis- 
posed to  do  so.'  The  court  further  said: 
'That  it  was  their  intention  to  acquire  a 
domicil  in  Mendocino  county  sufficiently  ap- 
pears from  the  evidence.  Such  being  the 
case,  there  is  nothing  in  the  constitutional 
provision  in  question  (which  is  merely  de- 
claratory of  the  common  law)  which  stands 
in  the  way  of  their  doing  so.' "  After  quot- 
ing the  above  from  the  decision  of  People 
ex  rel.  Budd  v.  Holden,  the  court  says: 
"Thus  their  residence  for  the  purpose  of  vot- 
ing in  Mendocino  county  was  made  to  de- 
pend upon  the  proof  of  their  intention  to 
make  that  county  their  place  of  residence 
while  there  present  in  tlie  service  of  the 
United  States,  there  being  no  question  that 
they  had  all  other  requisite  qualifications  of 
electors;"  andholdsthat  said  decision  is  clear- 
ly in  point  for  respondents.  The  provisions 
of  the  California  Constitution  under  which 
said  case  arose  are  identical  with  our  own 
upon  the  point  under  consideration,  and  the 
court  in  that  opinion  construed  said  provi- 
sions, and  gave  them  the  effect  intended,  to 
wit,  they  were  adopted  for  the  benefit  of, 
and  to  enlarge  and  protect  the  rights  of, 
those  classes,  and  were  not  intended  to  de- 
prive them  of  a  privilege  so  common  in  this 
country.  To  the  same  effect  is  Pedigo  ▼. 
Qrimes,  113  Ind.  148,  13  N.  E.  700.  That 
case  involved  the  right  of  a  student  attend- 
ing college  to  vote.  The  court  said :  "Tak- 
ing the  view  of  the  testimony  most  favor- 
able to  the  appellant,  the  utmost  that  can 
be  said  of  it  is  that  the  voters  entered  the 
state  university  at  Bloomington  without,  at 
the  time  of  entering,  having  formed  a  defi- 
nite intention  of  making  that  place  their 
residence,  but  that  they  did  subsequently 
determine  that  it  should  be  their  residence. 
This  gave  them  the  right  to  vote,  because 
there  is  no  evidence  that  this  was  not  their 
intention,  formed  and  acted  upon  in  good 
faith.  We  think  it  clear  that,  if  they  had 
gone  to  Bloomington  with  the  intention  of 
remaining  simply  as  students,  and  there  was 
no  change  of  intention,  they  would  not  have 
required  a  residence."  Several  authorities 
are  then  cited,  and  the  opirion  proceeds: 
"Where,  however,  the  intention  is  formed 
to  make  the  college  town  the  place  of  resi- 
dence, and  that  place  is  selected  as  the  domi- 
cil, then  the  person  who  does  this  in  good 
faith  becomes  a  qualified  voter."  Apply 
the  correct  and  reasonable  rule  there  laid 
down  to  the  case  at  bar,  and  the  plain  in- 
tention of  the  provisions  of  said  §  5  of  our 
Constitution  is  effected  and  accomplished, 
and  no  one  disfranchised  by  a  court-made 
constitutional  provision.  In  the  case  at  bar 
it  is  agreed  that  each  of  the  persons  whose 
vote  is  questioned  would  testify  "that  they 
abandoned  their  former  residences  and 
places  of  abode  with  no  intention  of  return- 
ing thereto,  and  took  up  their  residence  in 
said  Soldiers'  Home  precinct,  Ada  county, 
Idaho,  and  thereafter  resided  and  continued 
to  reside  therein  with  the  intention  of  per- 
manently remaining  and  residing  there," 
Thus  it  is  shown  that  said  persons  abaa- 
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doned  their  former  residence  and  place  of 
abode  without  any  "intention  of  returning 
there,  and  took  up  their  residence  in  said 
Soldiers'  Home  precinct  with  the  intention 
•I  permanently  remaining  and  residing  in 
said  precinct;"  not  to  be  turned  out  as  soon 
as  their  physical  or  financial  condition  per- 
mitted, as  the  laws  of  the  states  of  Michi- 
gan and  Kansas  required  to  be  done  in  those 
states.  The  good  faith  and  intention  of 
said  persons  is  not  questioned,  but  it  is  con- 
tended that  they  cannot  gain  a  residence  in 
said  precinct  while  an  inmate  of  said  home. 
Apply  to  the  above  facts — which  clearly 
show  intention — the  reasonable  rule  laid 
down  in  the  Indiana  case  above  cited,  and 
the  brave  old  veterans,  whose  heroism  and 
self-sacrifice  assisted  in  preserving  the  unity 
of  the  nation,  will  not  be  disfranchised  by 
court-made  constitutional  provisions. 

In  Shaeffer  v.  Gilbert,  73  Md.  66,  20  Atl. 
434,  which  is  a  college  student  case,  the 
court,  in  passing  upon  the  meaning  of  the 
word  "residence,"  as  used  in  the  Constitu- 
tion of  Maryland,  says:  "It  does  not 
mean,  as  we  have  said,  one's  permanent 
place  of  abode,  where  he  intends  to  live  all 
his  days,  or  for  an  indefinite  or  unlimited 
time;  nor  does  it  mean  one's  residence  for 
a  temporary  purpose;  .  .  .  but  means, 
as  we  understand  it,  one's  actual  home  in 
the  sense  of  having  no  other  home,  whether 
he  intends  to  reside  there  permanently  or 
for  a  definite  or  indefinite  length  of  time;" 
and  holds  under  the  facts  of  that  case,  the 
defendant  had  a  right  to  vote.  In  Vander- 
poel  v.  O'H anion,  53  Iowa,  246,  36  Am.  Rep. 
216,  5  N.  W.  119, — a  college  student  case, — 
it  is  held  that,  to  constitute  a  residence 
within .  the  meaning  of  the  article  of  the 
Constitution  prescribing  qualifications  of 
voters,  the  fact  of  residence  and  the  intent 
to  remain  must  concur.  Both  of  which  con- 
cur in  the  case  at  bar.  In  §  69,  Paine,  Elec- 
tions, referring  to  college  students,  the  au- 
thor says :  "The  question  of  residence  is  to 
be  determined  by  all  the  circumstances  of 
each  case.  Among  such  circumstances,  the 
intent  of  the  party,  the  existence  or  absence 
of  other  ties  or  interests  elsewhere,  the 
dwelling  place  of  the  parents,  or,  in  the  case 
of  an  orphan,  just  of  age,  of  near  friends, 
with  whom  he  had  been  accustomed  to 
make  his  home  in  his  minority,  would,  of 
course,  be  of  the  highest  importance."  And 
in  }  70  it  is  said:  "Under  a  Constitution 
declaring  that  'the  residence  of  a  student 
at  any  seminary  of  learning  shall  not  entitle 
him  to  the  right  of  suffrage  in  the  town  in 
which  such  seminary  is  situated,'  while  such 
residence  will  not  entitle  him  to  the  right, 
it  will  not  prevent  its  acquisition."  So  in 
the  case  at  bar,  under  the  provisions  of  said 
f  5  of  our  Constitution,  which  is  that,  for 
the  purpose  of  voting,  no  person  shall  be 
deemed  to  have  gained  or  lost  a  residence  by 
reason  of  his  presence  or  absence  while  re- 
siding at  the  soldiers'  home,  the  mere  fact 
of  such  residence  will  not,  of  itself,  entitle 
him  to  the  right  to  vote.  Such  residence, 
however,  will  not  prevent  the  acquisition  of 
such  right.     In  McCrary,  Elections,  3d  ed. 
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§  66,  it  is  stated  as  follows:  "It  will  be 
found,  from  an  examination  of  the  authori- 
ties, and  from  a  full  consideration  of  the 
subject,  that  the  question  whether  or  not  a 
student  at  college  is  a  bona  fide  resident  of 
the  place  where  the  college  is  located  must 
in  each  case  depend  upon  the  facts.  .  .  . 
In  a  word,  it  is  necessary,  from  a  survey  of 
all  the  facts,  to  determine  whether  while  at 
college  he  is  at  home,  his  residence,  or  tem- 
porarily absent  from  it."  It  was  laid  down 
in  Putnam  v.  Johnson,  10  Mass.  488,  in 
1813,  that  the  question  of  residence  was  one 
of  act  and  intention  as  applied  to  college 
students,  and  is  still  so  held  by  the  decided 
weight  of  authority;  and  college  students, 
under  §  5  of  our  Constitution,  are  placed 
in  the  same  categorv  with  inmates  of  our 
soldiers'  home.  And  said'  section  leaves  it 
with  that  class  of  persons  to  retain  the  form- 
er home  as  a  voting  place,  or  permits  them 
to  adopt  their  present  home  for  that  pur- 
pose. To  the  same  effect  is  the  Opinion  of 
the  Justices,  5  Met.  587.  In  Re  Green,  5 
Fed.  145,  it  is  held  under  the  provisions  in 
the  Constitution  of  the  state  of  New  York, 
in  order  to  prove  a  residence  in  an  election 
district  something  more  must  be  shown  than 
the  fact  of  having  lived  in  marine  barracks 
located  within  the  limits  of  such  district  in 
the  capacity  of  a  marine.  Many  of  the 
cases  hold  that  something  more  must  be 
shown  than  mere  residence  at  such  home; 
but  none  of  the  cases  cited,  as  I  read  them, 
hold  that  residence  at  such  a  home  is  a  pro- 
hibition against  the  inmate  gaining  a  voting 
residence  while  residing  there,  except  Wot- 
cott  v.  Holcomb,  97  Mich.  361,  23  L.  R.  A. 
215,  56  N.  W.  837,  and  Lawrence  v.  Leidigh, 
58  Kan.  594,  50  Pac.  600. 

It  is  said  in  Bilvey  v.  Lindsay:  "But  the 
question  in  each  case  is  still,  as  it  was  be- 
fore the  adoption  of  the  Constitution,  one 
of  domicil  or  residence,  to  be  decided  upon 
all  the  circumstances  of  the  case."  The 
common-law  rule  disqualified  those  who 
were  indigent  or  under  the  dominion  of  oth- 
ers, which  rule  embraces  many  of  those  dis- 
qualified under  §  3,  art.  6,  of  our  state  Con- 
stitution. 1  Bl.  Com.  Cooley's  ed.  *171. 
Under  the  common-law  rule  no  one  became 
an  elector  merely  by  reason  of  his  presence 
or  absence  at  a  certain  place.  It  required 
something  besides  mere  presence.  It  re- 
quired other  circumstances;  it  required  in- 
tent; it  required  good  faith.  The  residence 
must  not  De  for  temporary  purposes.  It 
must  be  one's  actual  home  in  the  sense  that 
he  has  no  other  home;  no  place  to  return 
to  when  away,  but  that  one ;  abandonment  of 
former  home.  Those  are  some  of  the  facts 
to  be  shown  to  prove  intent  and  good  faith 
in  establishing  a  residence,  all  of  which  are 
shown  by  the  record  in  this  case.  The  ques- 
tion of  residence,  as  applied  to  electors,  is 
one  of  act  and  intent,  as  laid  down  by  a  long 
line  of  decisions  of  courts  and  law  writers; 
and  that  rule  has  not  been  changed  by  the 
provisions  of  said  $  5  of  our  Constitution, 
In  the  case  of  People  v.  Cody,  143  N.  Y. 
100,  25  L.  R.  A.  399,  37  N.  E.  673,  the  ques- 
tion was  presented  whether  a  prisoner  im- 
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prisoned  in  the  Tombs  city  prison  could  gain 
a  residence  therein  for  voting  purposes.  The 
court  held  that  he  could  not;  that  the 
Tombs  was  not  a  place  of  residence;  it  was 
not  constructed  or  maintained  for  that  pur- 
pose. The  court  says:  "The  domicil  or 
home  requisite  as  a  qualification  for  voting 
purposes  means  a  residence  which  the  voter 
voluntarily  chooses  and  has  a  right  to  take 
as  such,  and  which  he  is  at  liberty  to  leave, 
as  interest  or  caprice  may  dictate,  but  with- 
out any  present  intention  to  change  it." 

It  has  been  suggested  that  the  5th  section 
of  article  6  of  the  Constitution  of  Idaho  was 
adopted  from  the  Constitution  of  New  York, 
and  that  in  adopting  that  provision  we 
adopted  the  construction  placed  upon  it  in 
Bilvey  v.  Lindsay,  107  N.  Y.  55,  13  N.  E. 
444,  by  the  court  of  last  resort  of  that  state. 
I  have  followed  that  rule  as  I  read  that  de- 
cision, but,  if  I  have  not  construed  it  accord- 
ing to  its  true  intent  and  meaning,  I  would 
say,  as  this  court  has  heretofore  said,  that 
the  rule  referred  to  is  a  general  rule,  but, 
where  such  decision  places  a  construction 
thereon  that  is  clearly  erroneous,  iniquitous, 
and  unjust,  this  court  is  not  bound  by  said 
rule,  and  ought  not  to  be  bound  by  such  con- 
struction. Had  the  framers  of  our  Consti- 
tution intended,  by  the  provisions  of  said  § 
6,  to  prohibit  inmates  admitted  from  other 
counties  from  voting  in  the  county  where 
the  home  is  located,  why  did  not  they  use 
plain  and  simple  language  to  that  effect? 
I  have  no  doubt  that  they  would  have  done 
so  had  they  intended  to  prohibit  such  per- 
sons from  voting.  The  language  used  in 
said  §  5  is  too  plain  to  be  misunderstood,  and, 
to  construe  it  to  prohibit  such  inmates  as 
the  40  referred  to  in  this  case  from  voting, 
the  prohibition  must  be  read  into  it,  for  it 
is  not  there  as  the  section  now  stands.  It 
was  said  by  the  supreme  court  of  Oregon,  in 
the  case  of  Darragh  v.  Bird,  3  Or.  239,  aft- 
er quoting  §  4,  art.  2,  of  the  Constitution  of 
Oregon,  which  is  as  follows:  "For  the 
purpose  of  voting  no  person  shall  be  deemed 
to  have  gained  or  lost  a  residence  by  rea- 
son of  his  presence  or  absence  while  em- 
ployed in  the  service  of  the  United  States  or 
of  this  state,"  and  §  5  of  the  Bame  article: 
"The  question  of  residence  being  one  of  act 
and  intention,  the  framers  of  the  Constitu- 
tion left  the  matter  entirely  to  the  discre- 
tion of  the  parties  themselves."  If  the  con- 
tention of  appellants  is  right,  the  5th  sec- 
tion of  the  Constitution  of  Oregon  was  a 
work  of  supererogation,  as  it  positively  pro- 
hibits soldiers  quartered  in  that  state  from 
voting  there;  and  $  4  of  said  article,  so  far 
as  the  pretended  prohibition  is  concerned, 
contains  the  exact  words  of  §  5  of  the  Idaho 
Constitution.  The  people,  by  adopting  that 
provision  of  the  Constitution,  left  the  ques- 
tion of  residence,  where  it  was  before,  entire- 
ly to  the  discretion  of  the  parties  themselves, 
— that  question  being  one  of  act  and  inten- 
tion; and  said,  "We  will  neither  enlarge 
nor  restrict  the  right  of  persons  in  this  re- 
spect, but  leave  it  with  them  to  elect  as  to 
where  they  will  claim  their  residence."  The 
words,   "for  the   purpose  of  voting,"  etc., 
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clearly  indicate  thai  the  matter  was  left 
with  the  elector  himself  to  select  the  place 
of  his  residence.  The  section  of  our  Consti- 
tution under  consideration  prohibits  anyone 
from  questioning  the  right  of  the  persona 
therein  named  from  voting  at  the  place 
from  whence  they  were  admitted  to  such 
home,  but  it  does  not  prohibit  them  from 
changing  their  residence  therefrom  for  vot- 
ing purposes.  The  Constitution  of  Idaho 
prescribes  the  qualifications  of  an  elector, 
and  authorizes  the  legislature  to  prescribe 
other  qualifications  if  it  desires  to  do  so. 
And  the  language  of  Woloott  v.  Holcomb, 
97  Mich.  361.  23LR.A.  215,  56  N.  W.  837, 
is  quoted  with  approval  as  a  reason  for  the 
adoption  of  said  $  5  of  article  6  of  our  Con- 
stitution, to  wit,  that  the  inmates  do  not 
own  property,  do  not  pay  taxes,  and  do  not 
work  for  the  benefit  of  the  municipality. 
We  would  suggest  that,  had  the  framers  of 
the  Constitution  desired  to  prohibit  the 
classes  of  persons  named  in  said  section 
from  acquiring  a  residence,  why  was  not 
plain  and  simple  language  to  that  effect 
used?  It  is  not  the  province  of  this  court 
to  make  any  additional  qualifications  to 
those  provided  by  the  Constitution  and  leg- 
islative enactment.  The  right  of  suffrage  is 
considered  a  sacred  privilege,  and  it  was 
plainly  the  intention  of  the  framers  of  our 
Constitution  to  extend  that  right  to  all  per- 
sons except  those  excluded  therefrom  by  its 
strict  terms.  And,  if  this  court  has  due  re- 
gard for  the  rights  of  the  citizen,  it  will  not 
disfranchise  him,  or  so  construe  the  Consti- 
tution as  to  effect  his  disfranchisement,  un- 
less by  its  strict  terms  it  is  clearly  required. 
Where  a  constitutional  provision  is  sus- 
ceptible of  two  constructions,  that  construc- 
tion should  be  adopted  which  will  protect 
and  save  the  right  bf  suffrage  to  the  citizen; 
and  the  decided  weight  of  authority  sustains 
the  construction  herein  placed  upon  said 
constitutional  provision.  As  our  govern- 
ment is  based  upon  civil  liberty  and  politi- 
cal equality,  and  the  right  of  suffrage  being 
one  of  its  foundation  stones,  no  person 
should  be  disfranchised  by  construction  of 
the  provisions  of  our  Constitution,  which 
provisions  may  reasonably  be  construed  in 
favor  of  suffrage.  Are  those  old  veterans 
an  undesirable  and  ignorant  class  in  whose 
hand  the  ballot  ought  not  to  be  placed  ?  We 
think  not.  But  my  brothers  say  their  con- 
struction of  said  section  of  our  Constitu- 
tion does  not  disfranchise  them.  I  admit 
that  it  does  not  in  terms,  but  in  effect  it 
does;  for,  by  reason  of  wounds  received  in 
battle,  disease,  and  old  age,  many  of  them 
are  unable  to  return  to  the  counties  from 
whence  they  entered  said  home  to  vote,  and 
they  are  as  effectually  disfranchised  as 
though  it  were  held  that  they  could  not  vote 
at  all.  It  was  held  in  the  California,  Ore- 
gon, Iowa,  and  other  cases  above  cited,  un- 
der constitutional  provisions  the  same  as 
our  own,  that,  the  question  of  residence  be- 
ing one  of  act  and  intention,  the  framers  of 
our  Constitution  left  the  matter  entirely  to 
the   discretion   of   the   parties   themselves. 
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That  provision  of  our  Constitution  is  merely 
declaratory  of  the  common  law,  and  does 
net  stand  in  the  way  of  an  inmate  of  said 
borne  acquiring  therein  a  residence  for  vot- 
ing purposes.  It  was  made  to  protect  his 
right  to  vote,  and  not  to  disfranchise  him, 
ana  it  ought  to  be  so  construed.  While  re- 
siding at  the  soldiers'  home,  those  old  vete- 
rans are  not  temporarily  absent  from  home. 
They  are  at  home.  They  are  there  to  re- 
main, with 'the  right  to  remain  permanent- 
ly. They  have  abandoned  the  place  from 
whence  they  came  without  any  intention  of 
returning,  and  have  established  their  perma- 
nent residence  at  said  home  in  good  faith. 
They  had  a  right  to  do  those  things.    They 


had  a  right  to  choose,  and  did  those  acts 
voluntarily.  They  may  remain  there  till 
death,  or  leave  that  home  whenever  they 
choose  to  do  so.  They  are  not  under  the 
dominion  of  others,  as  persons  who  are  in 
prison  or  in  almshouses  subject  to  the  abso- 
lute will  of  others,  as  was  the  condition  of 
those  persons  referred  to  in  the  New  York, 
Michigan,  and  Kansas  cases  above  cited. 
The  residence  of  the  old  veterans  at  said 
home  is  their  permanent  place  of  abode,  as 
permanent  as  the  residence  of  thousands  of 
the  voters  in  this  state,  and  is  a  sufficient 
residence  on  which  to  base  the  qualifications 
to  vote.  The  judgment  of  the  court  below 
ought  to  be  affirmed. 
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John  BOOHER,  Appt., 
v. 

STATE  of  Indiana. 
(156  Ind.  435.) 

fTpon  trial  of  an  indictment  for  con- 
spiring- to  commit  murder,  the  fact  of 
defendant's  intoxication  at  the  alleged  time 
of  the  commission  of  the  offense  may  be  con- 
sidered by  the  Jury  as  bearing  upon  the  ex* 
Istence  of  the  felonious  intent  necessary  to 
render  him  guilty. 

(April  16,  1901.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Kosciusko 
County  convicting  him  of  conspiracy  to  mur- 
der.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Arthur  F.  Biggs  and  Levi  R. 
Stookey,  for  appellant: 

The  jury  had  no  right  to  wholly  disregard 
and  cast  aside  all  evidence  of  the  defend- 
ant's condition  as  to  being  intoxicated  on 
the  evening  that  the  alleged  offense  was  com- 
mitted, but  they  might  consider  his  volun- 
tary intoxication  in  determining  the  grade 
of  the  crime  of  which  he  was  guilty,  if  they 
should  find  him  guilty. 

1  Wharton,  Crim.  Law,  8th  ed.  g§  51-55; 
1  Bishop,  Crim.  Law,  §  404;  Kerr,  Homi- 
cide, §  200;  Cline  v.  State,  43  Ohio  St.  332, 
1  N.  E.  22;  Com.  v.  Eagenlock,  140  Mass. 
125,  3  N.  E.  36;  Crosby  v.  People,  137  111. 
325,  27  N.  E.  49;  Sohwabacher  v.  People, 
165  111.  618,  46  N.  E.  809;  Aszman  v.  State, 
123  Ind.  347,  8  L.  R.  A.  33,  24  N.  E.  123. 

Messrs.  Cassias  O.  Hadley  and  Merrill 
Moores,  with  Mr.  William  L.  Taylor, 
Attorney  General,  for  appellee: 

Voluntary  intoxication  was  no  excuse  for 
crime;  voluntary  intoxication  was  of  itself  a 
crime,  and  a  man  could  not  plead  in  excuse 
of  one  crime  the  fact  that  he  had  committed 
another. 

BarrU  v.  United  States,  8  App.  D.  C.  20, 

Nora. — As  to  what  Intoxication  will  excuse 
crime,  see  Harris  v.  United  States  (D.  C.)  36 
L.  B.  A.  465,  and  note. 

ML  R.  A. 


36  L.  R.  A:  465;  United  States  v.  Cornell, 
2  Mason,  91,  Fed.  Cas.  No.  14,868;  Com. 
v.  Hawkins,  3  Gray,  463;  State  v.  Morgan, 
40  S.  C.  345,  18  S.  E.  937;  Beasley  v.  State, 
50  Ala.  149;  Mercer  v.  State,  17  Ga.  146; 
People  v.  Roger 8,  18  N.  Y.  9,  72  Am.  Dec 
484;  Flanigan  v.  People,  86  N.  Y.  554,  40 
Am.  Rep.  556;  State  v.  Bundy,  24  S.  C.  439, 
58  Am.  Rep.  263;  Cluck  v.  State,  40  Ind. 
263;  haiUy  v.  State,  26  Ind.  422;  Shanna- 
han  v.  Com.  8  Bush,  464,  8  Am.  Rep.  465; 
Sanders  v.  State,  94  Ind.  147;  Smurr  v. 
State,  88  Ind.  504;  Colee  v.  State,  75  Ind. 
511;  Fisher  v.  State,  64  Ind.  435;  Bradley 
v.  State,  31  Ind.  492. 

Mr.  H.  W.  Graham  also  for  appellee. 

Jordan,  J.,  delivered  the  opinion  of  the 
court: 

The  information  upon  which  appellant 
was  tried  and  convicted  contained  three 
counts.  By  the  first  and  second  appellant 
is  charged,  together  with  two  other  parties 
(Stanton  Ualbreath  and  Emory  Bennett) 
with  having  committed  an  assault  and  bat- 
tery upon  William  Rafter,  with  the  felonious 
intent  to  commit  murder  in  the  first  degree. 
The  third  count  charges  him  and  four  other 
persons,  namely,  Gafbreath,  Bennett,  Wag- 
oner, and  Dudley,  with  unlawfully,  know- 
ingly, and  feloniously  conspiring,  uniting, 
and  confederating  together  and  agreeing  with 
each  other  for  the  object  and  purpose  and 
with  the  unlawful  and  felonious  intent  to 
unlawfully,  feloniously,  wilfully,  purposely, 
and  with  premeditated  malice,  kill  and  mur- 
der said  Rafter,  etc.  The  first  and  second 
counts  of  the  information  are  based  on 
Burns's  Rev.  Stat.  1894,  $  2260  (Horner's 
Rev.  Stat.  §  1909),  which  reads  as  follows: 
"Whoever  perpetrates  an  assault  or  an  as- 
sault and  battery  upon  any  human  being, 
with  intent  to  commit  a  felony,  shall,  upon 
conviction  thereof,  be  imprisoned  in  the  state 
prison  not  more  than  fourteen  years  nor  less 
than  two  years,  and  be  fined  not  exceeding 
$2,000."  The  third  count  is  based  on 
Burns's  Rev.  Stat.  1894,  8  2260  (Horner's 
Rev.  Stat.  §  2139),  which  provides  as  fol- 
lows:    "Any  person  or  persons  who  shall 
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unite  or  combine  with  any  other  person  or 
persons  for  the  purpose  of  committing  a  fel- 
ony, or  any  person  or  persons  who  shall 
knowingly  unite  with  any  other  person  or 
persons,  or  body  or  association  or  combina- 
tion of  persons,  whose  object  is  the  commis- 
sion of  a  felony  or  felonies,  shall,  upon  con- 
viction thereof,  be  fined  in  any  sum  not  more 
than  $5,000  nor  less  than  $25,  and  impris- 
oned in  the  state  prison  not  more  than  four- 
teen years  nor  less  than  two  years."  Upon 
appellant's  motion  he  was  tried  separately 
and  the  case  against  him  was  submitted  to  a 
jury  for  trial  upon  the  several  counts  con- 
tained in  the  information,  and  a  verdict  was 
returned  finding  appellant  guilty  of  the  con- 
spiracy as  charged  in  the  third  count  of  the 
information ;  and  over  his  motion  for  a  new 
trial,  he  was  sentenced  by  the  court,  upon 
the  verdict  of  the  jury,  to  be  imprisoned  in 
the  state's  prison  for  an  indeterminate  period 
of  not  less  than  two  years  nor  more  than 
fourteen  years.  From  this  judgment  he  ap- 
peals, and  under  his  assignment  of  errors  his 
counsel  contend  that  the  trial  court  erred  in 
giving  certain  instructions  to  the  jury,  and 
that  the  verdict  is  not  sustained  by  the  evi- 
dence. 

The  following  may  be  said  to  be  an  epit- 
ome of  the  evidence:  On  the  night  of  March 
10,  1900,  appellant,  John  Booher,  Stanton 
Galbreath,  Emory  Bennett,  Ray  Wagoner, 
Lorenzo  Dudley,  and  William  Rafter,  the 
prosecuting  witness,  together  with  others, 
were  in  Hammer's  saloon,  in  the  town  of 
Pierceton,  Kosciusko  county,  Indiana.  There 
is  no  evidence  to  show  that  the  meeting  of 
these  parties  was  agreed  to  by  any  of  them, 
but  it  appears  that  they  came  together  cas- 
ually at  the  saloon  in  question.  Rafter,  it 
seems,  had  been  at  Warsaw  during  the  day, 
and  had  been  drinking  prior  to  his  coming 
to  Hammer's  saloon.  A  short  time  after  he 
came  into  the  saloon  a  controversy  seems 
to  have  arisen  between  him  and  Ray  Wagon- 
er in  regard  to  a  former  difficulty  or  fight 
which  occurred  between  Rafter  and  another 
party.  Rafter  claimed  that  he  was  drunk 
at  the  time  that  he  had  the  fight  with  the 
party  mentioned,  and  that  for  that  reason 
his  adversary  had  succeeded  in  getting  the 
best  of  him.  Waeoner  offered  to  bet  him 
money  that  what  he  asserted  was  not  true. 
The  controversy  between  these  parties  be- 
came so  heated  that  the  bartender  directed 
Rafter  to  leave  the  saloon.  He  seems  to 
have  complied  with  this  direction,  and  went 
out  of  the  saloon  by  the  front  door,  but  went 
around  and  stood  at  a  side  door  which  led 
into  the  saloon.  Wagoner,  upon  learning 
that  Rafter  was  standing  at  the  side  door, 
went  to  this  door  and  accused  the  latter  of 
eavesdropping,  and  some  further  controversy 
was  indulged  in  between  the  two  parties  in 
respect  to  the  matter  which  previously  had 
occasioned  the  quarrel  between  them  in  the 
saloon.  After  this  last  controversy,  Rafter 
left,  and  went  to  where  his  horse  was  tied, 
a  block  or  more  distant  from  the  saloon. 
He  mounted  his  horse,  and  apparently 
started  in  the  direction  of  his  home;  but  aft- 
er riding  around  town  for  a  short  time  he 
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went  to  a  livery  stable,  where  he  procured 
a  piece  of  cloth  and  wrapped  or  tied  it 
around  a  stone,  and  then  went  to  a  pool 
room  adjoining  Hammer's  saloon.  Appel- 
lant, Galbreath,  and  Wagoner,  and  other  per- 
sons, as  it  appears,  were  in  the  pool  room 
when  Rafter  entered,  and  they  all  remained 
there  while  Rafter  played  two  games  of  pool. 
No  words  appear  to  have  passed  between 
Rafter  and  the  other  parties,  and  no  demon- 
stration of  any  kind  took  place.*  Rafter  and 
the  keeper  of  the  pool  room,  during  the  time> 
the  former  was  playing,  had  some  words  in 
regard  to  the  pavment  for  the  use  of  the 
pool  table.  It  being  then  time  for  the  pool 
room  to  close,  all  of  the  parties  went  out  on 
to  the  street,  Rafter  and  Wagoner  going 
down  the  middle  of  the  street;  and  the  other 
parties,  who  composed  the  crowd  in  the  pool 
room,  seem  to  have  followed  along  the  side- 
walk after  Rafter  and  Wagoner.  In  regard 
to  the  question  as  to  whether  Wagoner  fol- 
lowed after  Rafter  down  the  street,  or 
walked  by  his  side,  the  evidence  is  conflict- 
ing. Rafter,  after  arriving  at  the  place 
where  his  horse  was  hitched  to  a  rack, 
jumped  down  from  the  sidewalk  into  a  gut- 
ter. Wagoner  then  said  to  Rafter,  "You 
get  on  your  horse  quick,  and  get  out  of 
town."  Upon  the  trial  Rafter  testified  that 
after  Wagoner  had  directed  him  to  get  on 
his  horse  and  leave  town,  as  above  stated, 
Wagoner  struck  at  him,  and  that  he  in  re- 
turn knocked  Wagoner  down  with  the  stone 
which  he  had  tied  in  the  rag  as  heretofore 
mentioned.  Wagoner  testified,  upon  the 
other  hand,  that  Rafter  struck  the  first  blow 
and  knocked  him  down,  and  that  he  struck  or 
stabbed  Rafter  in  self-defense.  After  Wag- 
oner had  been  knocked  down  by  Rafter,  the 
latter  states  that  he  heard  him  say  to  the 
persons  who  were  following  him:  "Come 
on.  We'll  catch  him  and  kill  him."  There- 
upon Rafter  started  and  ran,  followed  by 
Wagoner  and  several  other  persons;  and 
while  he  was  running  Wagoner  stabbed  him 
several  times  in  the  back  with  a  knife,  and 
while  running  he  was  knocked  down  by  some- 
one, whose  name  the  evidence  does  not  dis- 
close. After  Rafter  was  knocked  down,  the 
evidence  shows  that  appellant  got  on  top  of 
him,  and  that  Rafter  threw  him  off  and  got 
up.  When  Rafter  rose  up,  he  states  that  he 
9aw  Galbreath  standing  over  him,  or  near 
him,  with  a  club  drawn.  The  wounds  which 
Rafter  received  at  the  hands  of  Wagoner 
were  severe,  but  not  dangerous.  There  is  also 
evidence  to  show  that  after  the  first  quarrel 
in  the  saloon  between  Rafter  and  Wagoner, 
appellant  said  to  the  latter:  "Why  didn't 
you  hit  him  ?  I  would  have  stood  by  you  if 
you  had."  There  is  evidence  which  appar- 
ently shows  that  Wagoner  and  Rafter  were 
both  willing  to  have  trouble  with  each  other, 
and  that  neither  was  trying  to  avoid  it» 
There  is  no  evidence  showing  any  enmity  or 
ill  feeling  between  Rafter  and  any  of  the 
parties  prior  to  the  meeting  at  Hammer's 
saloon.  Evidence  was  introduced  in  behalf 
of  appellant  which  discloses  that  he  had  been 
freely  drinking  intoxicating  liquors  prior  to 
and  after  the  time  that  Rafter  came  into  the 
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saloon  on  the  night  in  question.  Some  wit- 
nesses testified  that  he  waa  very  drunk  on 
the  occasion,  and  that  they  saw  him  previous 
to  the  time  that  Rafter  came  into  the  saloon, 
and  that  he  waa  so  drunk  that  he  was  lean- 
ing over,  with  his  head  resting  upon,  a  table 
in  Hammer's  saloon.  Other  witnesses  testi- 
fied that  appellant  previous  to  this  assault 
upon  Rafter  was  so  drunk  that  he  staggered. 
Another  testified  that  immediately  after  the 
assault  upon  Rafter  he  assisted  appellant 
to  get  home,  and  that  he  wis  so  drunk  that 
he  fell  down  on  the  way  home. 

The  court,  on  its  own  motion,  gave  to  the 
jury,  upon  the  question  of  appellant's  in- 
toxication, the  following  instruction,  which 
was  the  only  one  given  upon  that  feature  of 
the  case:  '*  Voluntary  intoxication  will  not 
excuse  crime.  If  the  defendant,  Booher,  was 
drunk,  it  was  his  own  fault,  and  he  cannot 
claim  any  immunity  by  reason  of  his  intoxi- 
cation. It  was  his  duty  to  keep  sober,  and 
if  he  voluntarily  permitted  himself  to  be- 
come intoxicated,  and  while  so  intoxicated 
he  committed  the  crime  charged,  in  any 
form,  he  is  guilty,  and  should  be  punished 
precisely  the  same  as  though  he  had  been 
sober.  It  is  not  the  law  that  a  man  may 
voluntarily  become  intoxicated  and  commit 
crime,  and  escape  punishment  by  reason  of 
such  intoxication ;  but,  upon  the  other  hand, 
it  is  the  law  that  he  cannot  use  his  own  vol- 
untary intoxication  to  escape  the  conse- 
quences of  his  acts  while  so  intoxicated." 
Counsel  for  appellant  contend  that  the  court 
in  giving  this  charge  clearly  erred  to  the 
prejudice  of  the  accused.  They  concede  that 
voluntary  intoxication  is  no  excuse  for  the 
commission  of  a  crime,  but  nevertheless  they 
insist  that  it  may  be  considered  where  the 
essence  of  the  crime  depends  upon  the  intent 
with  which  the  act  is  done,  or  where  an  es- 
sential element  of  the  crime  consists  in  do- 
ing an  unlawful  act  with  deliberation  and 
premeditated  purpose.  Under  such  circum- 
stances, it  is  insisted  that  the  mental  condi- 
tion of  the  accused,  whether  occasioned  by 
voluntary  intoxication  or  otherwise,  is  an 
important  factor  to  be  considered  by  the 
court  or  jury  trying  the  case.  The  conten- 
tion of  appellant's  counsel  upon  the  ques- 
tion involved  is  supported  by  the  decision 
of  this  court  in  Aszman  v.  State,  123  Ind. 
347,  8  L.  R.  A.  33,  24  N.  E.  123.  The  de- 
fendant in  that  case  was  charged  with  mur- 
der in  the  first  degree.  The  lower  court  re- 
fused to  charge  the  jury  that  voluntary  in- 
toxication upon  the  part  of  the  defendant 
might  be  considered  to  reduce  the  offense 
from  the  highest  to  the  lower  grade  of  mur- 
der. In  that  appeal  this  court,  by  Mitchell, 
Ch.  J.,  after  reviewing  many  authorities  in 
respect  to  the  effect  of  voluntary  intoxica- 
tion on  the  part  of  a  person  accused  of  a 
criminal  offense,  said:  "As  a  matter  of 
course,  the  rule  is  universal  that  voluntary 
intoxication  is  no  excuse  for  crime,  nor  does 
it  in  any  degree  mitigate  or  palliate  an  of- 
fense actually  committed.  To  hold  other- 
wise would  unbridle  crime  and  subvert  pub- 
lic order.  On  the  contrary,  where  there  is 
Teason  to  believe  that  one  has  conceived  the 
54  L.  R.  A. 


design  to  commit  a  crime,  and,  while  har- 
boring the  unlawful  purpose,  voluntarily 
become  intoxicated,  in  order  to  blunt  his 
moral  sensibilities  and  nerve  himself  -up  to 
the  execution  of  his  preconceived  design,  the 
offense  is  thereby  greatly  aggravated.  State 
v.  Robinson,  20  W.  Va.  713,  43  Am.  Rep. 
799.  Where,  however,  the  essence  of  a  crime 
depends  upon  the  intent  with  which  an  act 
was  done,  or  where  an  essential  ingredient 
of  the  crime  consists  in  the  doing  of  an  un- 
lawful act  with  a  deliberate  and  premedi- 
tated purpose,  the  mental  condition  of  the 
accused,  whether  that  condition  be  occa- 
sioned by  voluntary  intoxication  or  other- 
wise, is  an  important  factor  to  be  consid- 
ered. [Citing  authorities.]  Thus,  in  Clint 
v.  State,  43  Ohio  St.  332,  1  N.  E.  22,  the 
learned  judge  delivering  the  judgment  of  the 
court  said:  'Where  a  person,  having  a  de- 
sire to  do  another  an  unlawful  injury, 
drinks  intoxicating  liquors  to  nerve  himself 
to  the  commission  of  the  crime,  intoxication 
is  held,  and  properly,  to  aggravate  the  of- 
fense; but  at  present  the  rule  that  intoxica- 
tion aggravates  crime  is  confined  to  cases 
of  that  class.  .  .  .  But  in  many  cases 
evidence  of  intoxication  is  admissible  with 
a  view  to  the  question  whether  a  crime  has 
been  committed,  or,  where  a  crime  consisting 
of  degrees  has  been  committed,  such  evidence 
maybe  important  in  determining  the  de- 
gree.' "  In  Smurr  v.  State,  88  Ind.  604,  the 
offense  charged  was  murder  in  the  first  de- 
gree. An  instruction  which  advised  the  jury 
that  "voluntary  intoxication  is  no  excuse 
for  crime,  as  long  asthe  offender  is  capable 
of  conceiving  an  intelligent  design,"  waa  ap- 
proved as  a  correct  expression  of  the  law. 
In  the  case  of  Crosby  v.  People,  137  HI.  325," 
27  N.  E.  49,  the  defendant  was  indicted  for 
an  assault  with  intent  to  murder.  The 
question  arose  in  regard  to  his  intoxication 
at  the  time  of  the  alleged  assault.  The  trial 
court,  in  its  charge  to  the  jurors,  instructed 
them,  in  effect,  that  voluntary  drunkenness 
was  no  excuse  for  the  commission  of  any 
crime  or  misdemeanor,  and  that  this  ruling 
applied  although  the  intoxication  was  so 
extreme  as  to  make  the  accused  unconscious 
of  what  he  was  doing.  On  appeal  the  su- 
preme court  held  that  the  instruction,  as  ap- 
plied to  that  case,  was  erroneous.  After 
citing  authorities  to  show  that,  under  the 
rule  asserted  at  common  law,  voluntary 
drunkenness  was  no  excuse  or  extenuation 
for  crime  committed  under  its  influence,  and 
that  the  same  rule  prevailed  under  the  stat- 
utes of  Illinois,  it  said:  "It  will  be  ob- 
served that  all  the  cases  hold,  as  our  statute 
provides,  that  drunkenness  is  not  an  excuse 
for  crime;  and  yet  the  uniform  holding  is 
that  where  a  particular  intent  is  charged, 
and  such  intent  forms  the  gist  of  the  offense, 
as  contradistinguished  from  the  intent  nec- 
essarily entering  into  every  crime, — as  where 
one  crime  is  thereby  aggravated  into  a  high- 
er crime,  or  a  misdemeanor  enlarged  into  a 
felony, — any  cause  which  deprives  the  de- 
fendant of  the  mental  capacity  to  form  such 
an  intent  will  be  a  defense  to  the  graver 
crime.    .    •    .    Drunkenness  was,  therefore. 
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at  common  law,  as  under  our  own  statute, 
no  excuse  for  crime,  but,  where  the  nature 
and  essence  of  the  offense  is  by  law  made  to 
depend  upon  the  state  and  condition  of  the 
mind  of  the  accused  at  the  time  and  with 
reference  to  the  acts  done  and  committed, 
drunkenness,  as  a  fact  affecting  the  control 
of  the  mind,  is  proper  for  the  consideration 
of  the  jury;  for  if  the  act  must  be  commit- 
ted with  a  specific  intent,  to  constitute  the 
crime  charged,  and  the  defendant  is  incapa- 
ble of  forming  any  intent  whatever,  the  of- 
fense has  not  been  committed.  The  drunk- 
enness is  no  excuse  for  any  act  done  or  com- 
mitted. The  defendant  may  be  punished  for 
the  consummated  offense,  whatever  it  may 
be;  and  the  want  of  mind  operates,  not  by 
way  of  excuse  for  crime  committed,  but  ren- 
ders the  accused  incapable  of  committing  the 
graver  offense."  In  State  v.  Garvey,  11 
Minn.  154,  Gil.  95,  the  defendant  was  indict- 
ed for  an  assault  with  an  intent  to  do  great 
bodily  harm,  under  a  statute  which  provid- 
ed that  "if  any  person  being  armed  with  a 
dangerous  weapon  shall  assault  another  with 
intent  to  do  great  bodily  harm,  he  shall  be 
punished,"  etc.  The  intoxication  of  the  ac- 
cused was  involved,  and  the  supreme  court, 
in  reviewing  the  ruling  of  the  lower  court 
upon  that  feature  of  the  case,  said:  "It 
does  not  appear  that  Garvey  became  intoxi- 
cated with  a  view  to  the  commission  of  the 
crime,  or  that  before  his  intoxication  he  had 
any  intention  of  committing  such  crime. 
The  existence  or  nonexistence  of  the  mali- 
cious and  felonious  intent  charged  was  the 
principal  question  to  be  passed  upon  by  the 
jury.  If  Garvey  was  so  drunk  as  'not  to 
know  what  he  was  doing.'  then  he  had  no  in- 
tention; he  was  incapable  of  forming  any 
intention;  and  any  evidence  showing  this 
fact  should  have  been  admitted  by  the 
court."  In  Mooney  v.  State,  33  Ala.  419, 
the  charge  was  assault  with  intent  to  com- 
mit murder.  The  court,  in  that  appeal, 
after  holding  that  thj  specific  intent  to  com- 
mit murder  as  charged  was  an  essential  in- 
gredient of  the  crime,  and  that  such  intent 
must  be  proved  as  charged,  said:  "Drunk- 
enness certainly  does  not  excuse  or  palliate 
any  offense.  But  it  may  produce  a  state  of 
mind  in  which  the  accused  would  be  totally 
incapable  of  entertaining  or  forming  the 
positive  and  particular  intent  requisite  to 
make  out  the  offense.  In  such  a  case  the  ac- 
cused is  entitled  to  an  acquittal  of  the  fel- 
ony, not  beeause  of  his  drunkenness,  but  be- 
cause he  was  in  a  state  of  mind,  resulting 
from  drunkenness,  which  affords  a  negation 
of  one  of  the  facts  necessary  to  his  convic- 
tion,"—citing  the  following  authorities: 
Am.  Crim.  Law,  8  41;  Wharton,  Homicide, 
368;  Pigman  v.  State,  14  Ohio.  555,  45  Am. 
Dec.  558;  Swan  v.  State,  4  Humph.  136; 
Pirtlc  v.  State,  9  Humph.  663;  Pennsylva- 
nia v.  IVFall,  Addison  (Pa.)  255;  United 
States  v.  Roudenbush,  Baldw.  514,  Fed.  Cas. 
No.  16,198;  Haile  v.  State,  11  Humph.  154. 
In  Whitten  v.  State,  115  Ala.  72,  22  So. 
483.  the  defendant  was  indicted  and  convict- 
ed for  an  assault  with  intent  to  forcibly  rav- 
ish. The  trial  court  refused  to  charge  that 
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if  the  jury  had  a  reasonable  doubt,  arising 
out  of  the  evidence,  as  to  whether  the  ac- 
cused was  sufficiently  sober  to  form  the  spe- 
cific intent  to  ravish,  then  the  jury  could 
not  find  him  guilty  of  an  assault  with  such 
an  intent.  The  court  in  that  appeal,  upon 
the  question,  said:  "We  are  of  opinion  the 
charge  should  have  been  given.  In  order  to 
convict  under  the  statute  for  an  assault  with 
intent  to  ravish,  it  is  necessary  to  satisfy 
the  jury  beyond  a  reasonable  doubt  that  the 
defendant  entertained  the  specific  intent 
charged,  and  made  the  assault  to  accom- 
plish the  specific  purpose.  Mere  drunken- 
ness does  not  excuse  or  palliate  an  offense, 
but  it  may  produce  a  state  of  mind  which 
incapacitates  the  party  from  forming  or  en- 
tertaining a  specific  intent.  If  the  mental 
condition  is  such  that  a  specific  intent  cannot 
be  formed,  whether  this  condition  is  caused  by 
drunkenness  or  otherwise,  a  party  cannot  be 
said  to  have  committed  an  offense,  a  neces- 
sary element  of  which  is  that  it  be  done  with 
a  specific  intent.  .  .  .  The  condition  of 
the  defendant's  mind,  arising  from  his  vol- 
untary drunkenness,  was  no  excuse  for  the 
assault,— -an  offense  included  in  that 
charged.  It  can  only  be  considered  upon  the 
question  of  his  guilt  of  the  statutory  offense 
for  which  he  was  indicted,  to  wit,  an  assault 
with  intent  to  forcibly  ravish,  which  in- 
volves the  condition  of  the  defendant's 
mind."  In  Chrisman  v.  State,  54  Ark.  288, 
15  S.  W.  891,  the  defendant  was  also  con- 
victed of  an  assault  with  intent  to  murder. 
The  court  in  that  appeal,  upon  the  question 
of  the  intoxication,  said:  "But,  as  the 
cause  must  be  remanded,  we  think  it  proper 
to  say  that  although  voluntary  drunkenness 
cannot,  as  the  jury  were  told  by  the  court, 
excuse  the  commission  of  a  criminal  act.  yet, 
where  a  person  is  accused  of  a  crime  such  as 
can  be  committed  only  by  doing  a  particular 
thing  with  a  specific  intent,  it  may  be  shown 
that  at  the  time  of  doing  the  thing  charged 
the  accused  was  so  drunk  that  he  could  not 
have  entertained  the  intent  necessary  to  con- 
stitute the  offense."  In  Reagan  v.  State,  28 
Tex.  App.  227,  12  S.  W.  601,  the  accused 
was  charged  with  having  perpetrated  an  as- 
sault with  intent  to  commit  rape.  It  was 
held  in  that  appeal  that  evidence  which  tend- 
ed to  show  that  when  the  accused  made  the 
attempt  he  was  excessively  drunk  fairly 
raised  the  question  of  his  mental  capacity  to 
conceive  the  criminal  intent,  and  demanded 
of  the  trial  court  a  charge  to  the  effect  that, 
in  determining  whether  he  had  the  specific 
intent  to  rape  at  the  time  he  made  the  at- 
tempt, the  jury  should  take  into  considera- 
tion the  evidence  of  his  drunkenness,  and 
his  consequent  mental  capacity  to  form  such 
intent.  The  court,  in  conclusion,  said: 
"Appellant  is  not  to  be  held  responsible  for 
the  intent  if  he  was  too  drunk  for  a  con- 
scious exercise  of  the  will  to  the  particular 
end.  or,  in  other  words,  too  drunk  to  enter- 
tain the  intent,  and  did  not  entertain  it  in 
fact.  If  he  did  in  fact  entertain  it,  though 
but  for  the  intoxication  he  would  not  have 
done  so,  he  is  responsible  for  the  intent  as 
well  as  for  the  acts."    In  Roberta  v.  People, 
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19  Mich.  401,  the  defendant  was  charged 
with  an  assault  with  intent  to  commit  mur- 
der. The  trial  court  instructed  the  jury  to 
the  effect  that  his  voluntary  intoxication  at 
the  time  of  the  assault  would  not  excuse  him. 
The  supreme  court,  in  that  appeal,  in  re- 
viewing the  rulings  of  the  lower  court,  said : 
"In  determining  the  question  whether  the  as- 
sault was  committed  with  the  intent 
charged,  it  was  therefore  material  to  inquire 
whether  the  defendant's  mental  faculties 
were  so  far  overcome  by  the  effect  of  intoxi- 
cation as  to  render  him  incapable  of  enter- 
taining the  intent.  .  .  .  But  he  is  not 
to  be  held  responsible  for  the  intent  if  he 
was  too  drunk  for  a  conscious  exercise  of 
the  will  to  the  particular  end,  or,  in  other 
words,  too  drunk  _to  entertain  the  intent, 
and  did  not  entertain  it  in  fact.  If  he  did 
entertain  it  in  fact,  though  but  for  the  in- 
toxication he  would  not  have  done  so,  he  is 
responsible  for  the  intent  as  well  as  the 
acts."  In  Warner  v.  State,  56  N.  J.  L.  686, 
29  Atl.  505,  the  defendant  was  convicted  in 
the  lower  court  of  murder  in  the  first  degree. 
Upon  appeal,  in  considering  the  question  of 
intent  or  design  to  kill  involved  under  the 
evidence  in  that  case,  the  court  said:  "De- 
sign to  kill  was  a  fact.  A  reasonable  doubt 
of  the  existence  of  that  fact  might  spring  out 
of  the  drunkenness  of  defendant,  or  out  of 
any  other  circumstance  or  combination  of 
drunkenness  with  other  circumstances. 
.  .  «.  The  general  proposition  is  that 
drunkenness  is  no  excuse  for  crime.  The 
reasoning  upon  which,  in  those  states  in 
which  murder  is  distinguished  by  degrees, 
drunkenness  is  permitted  to  modify  the  de- 
gree of  the  crime,  rests  upon  one  require- 
ment essential  to  constitute  murder  in  the 
first  de^Tee.  This  requirement  is  the  exist- 
ence of  actual,  specific  malice. — of  an  actual 
intent  to  take  life.  Without  this  there  is 
no  crime  in  that  degree.  Any  condition  of 
fact,  whether  drunkenness  or  other  circum- 
stance, which  shows  the  nonexistence  of  this 
kind  of  actual  malice,  is  relevant,  not  as  an 
excuse  for  crime,  but  as  showing  that  no 
statutory  crime  at  all  of  the  degree  named 
was  committed.  .  .  .  The  exceptional 
immunity  extended  to  the  drunkard  is  lim- 
ited to  those  instances  where  the  crime  in- 
volves a  specific,  actual  intent.  When  the 
degree  of  intoxication  is  such  as  to  render 
the  person  incapable  of  entertaining  such  in- 
tent, it  is  an  effective  defense.  If  it  falls 
short  of  this,  it  is  worthless."  In  fi  413,  1 
Bishop.  New  Crim.  Law,  the  author  says: 
"An  indictable  attempt  is  committed  only 
when  the  intent  is  specific,  namely,  to  do  the 
particular  thing  which  constitutes  the  sub- 
stantive crime.  If,  therefore,  one  is  too 
drunk  to  entertain  such  specific  intent,  he 
cannot  become  guilty  of  the  offense  of  at- 
tempt, however  culpable,  in  a  general  way, 
he  may  be  for  his  drunkenness." 

Other  authorities  of  like  import  might  be 
cited  in  support  of  the  doctrine  for  which 
appellant  contends.  Those  mentioned  will 
suffice  to  disclose  for  what  purpose  the  in- 
toxication of  the  defendant  on  trial  upon 
the  criminal  charge  which  involves  a  spe 
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cine,  actual  intent  may  be  admitted  in  evi- 
dence and  considered  in  his  behalf.  The  in- 
toxication of  an  accused  person,  under  such 
cases,  is  not  admissible  upon  the  ground  that 
it  of  itself  excuses  or  palliates  the  crime, 
but  is  admitted  and  considered  only  for  the 
purpose  of  ascertaining  the  condition  of  the 
mind  of  the  accused  in  order  to  determine 
whether  he  was  incapable  of  entertaining 
the  specific  intent  charged,  where  such  in- 
tent, under  the  law,  is  an  essential  ingredi- 
ent of  the  particular  crime  alleged  to  have 
been  committed;  hence,  where  a  homicide 
has  been  charged  to  have  been  committed 
with  premeditated  or  deliberate  intent,  the 
drunkenness  of  the  defendant  may  be  con- 
sidered as  tending  to  show,  under  all  the  cir- 
cumstances in  the  case,  that  the  less,  and  not 
the  greater,  homicide  was  committed.  In 
all  criminal  cases  where  the  intent  of  the 
accused  is  an  essential  element,  such  intent 
becomes  a  question  of  fact  to  be  determined 
by  the  jury  or  court  trying  the  case  upon  a 
consideration  of  all  the  evidence.  In  fact, 
the  rule  seems  to  be  universally  asserted  by 
the  authorities  that  in  all  prosecutions  for 
an  assault  with  intent  to  kill  the  intoxica- 
tion of  the  defendant  is  admissible  in  evi- 
dence, and  should  be  considered  by  the  jury 
or  court  trying  the  case  in  determining 
whether  he  actually  entertained  the  specific 
intent  essential  to  the  crime  charged.  In 
addition  to  the  authorities  heretofore  cited, 
see  17  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  411. 
It  does  not  follow,  by  any  means,  in  any 
criminal  case  in  which  the  intoxication  of 
the  accused  person  may  be  considered  in  evi- 
dence, from  the  fact  that  at  the  time  he  com- 
mitted the  alleged  crime  he  was  intoxicated 
that  he  was  thereby  rendered  incapable  of 
entertaining  the  specific  felonious  or  crimi- 
nal intent  with  which  he  is  charged.  He 
may  have  been  grossly  intoxicated,  and  yet 
capable  of  forming  the  intent  to  kill  and 
murder,  or  to  commit  any  other  offense  in 
which  an  intent  is  an  essential  element.  The 
correct  rule  or  test  in  such  cases,  and  the 
one  generally  asserted  by  the  authorities, 
is  that  the  drunkenness  of  the  defendant, 
in  order  to  rebut  such  criminal  intent,  must 
be  of  such  a  degree  as  to  deprive  him  of  the 
power  to  deliberate  or  form  the  necessary 
design  or  guilty  intent;  otherwise,  it  is  not 
available.  Or,  in  other  words,  as  affirmed 
in  Aszman  v.  State,  123  Ind.  357,  8  L.  R. 
A.  33,  24  N.  E.  123.  mere  intoxication  of  the 
accused,  in  the  absence  of  such  mental  in- 
capacity resulting  therefrom  as  will  render 
a  person  incapable  of  thinking  deliberate)  v 
and  meditating  rationally  in  forming  the 
guilty  design  or  intent,  cannot  be  regarded 
as  sufficient.  There  must  be,  as  a  result  of 
such  intoxication,  the  absence  of  that  self- 
determining  power  which  in  a  sane  mind 
makes  it  conscious  of  the  real  nature  of  its 
own  purpose,  and  capable  of  resisting  wrong 
impulses.  Of  course,  all  reasonable  doubts 
arising  upon  such  question  or  issue  must  be 
solved  in  favor  of  the  accused  partv.  Neith- 
er is  the  drunkenness  of  the  defendant  avail- 
able if  the  criminal  design  or  intent  with 
which  he  is  charged  was  formed  or  enter- 
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tained  before  he  became  intoxicated,  during 
the  state  6f  which  he  carried  the  intent  so 
formed  into  effect.  It  may  be  further  said, 
in  reference  to  the  question  of  the  intoxica- 
tion of  persons  accused  of  the  commission 
of  crime,  that  the  law  has  due  regard  for 
the  safety  of  society;  and,  aa  sucn  safety 
to  a  great  extent  depends  upon  the  due  ad- 
ministration of  our  criminal  laws,  hence 
voluntary  intoxication  of  one  at  the  time  he 
is  charged  to  have  violated  such  laws  ought 
to  be  most  cautiously  considered  by  the  jury 
before  arriving  at  a  conclusion  thrft  his  in- 
toxication rendered  him  mentally  incapable 
of  committing  the  alleged  crime.  The  spe- 
cific intent  of  the  appellant  in  the  case  at 
bar  to  commit  the  murder  aa  charged  under 
either  count  of  the  information  was,  under 
the  statutes  upon  which  these  counts  were 
respectively  based,  an  essential  element  or 
ingredient  of  the  offense,  and  the  existence 
or  nonexistence  of  such  felonious  intent  was 
one  of  the  principal  questions  to  be  decided 
by  the  jury.  In  fact,  in  entering  into  or 
forming  a  conspiracy,  under  the  statute, 
there  must  be  a  concert  of  will  between  and 
among  the  conspirators,  aa  well  as  the  in- 
tention or  purpose  to  commit  the  particular 
felony.  Under  either  the  first  or  second 
count  of  the  information,  in  the  event  the 
evidence  justified,  appellant  might  have 
been  convicted  of  the  assault  and  battery 
with  intent  to  commit  murder  in  either  the 
first  or  second  degree,  or  voluntary  man- 
slaughter. State  v.  Throckmorton,  53  Ind. 
354;  Jarrell  v.  State,  58  Ind.  293;  Behymer 
v.  State,  95  Ind.  140.  It  was  also  within 
the  province  of  the  jury,  upon  either  the 
first  or  second  count,  if  warranted  by  the 
evidence,  to  have  acquitted  appellant  of  the 
felonious  intent,  and  convicted  him  of  as- 
sault and  battery  only.  Gillespie  v.  State, 
9  Ind.  380;  Behymer  v.  State,  95  Ind.  140; 
State  v.  Hattab'ough,  66  Ind.  223;  Burns's 
Rev.  Stat.  1894,  fi  1904. 

Applying  the  principle  so  fully  and  gen- 
erally supported  by  the  authorities  to  which 
we  have  referred,  it  becomes  manifest  that 
the  intoxication  of  appellant,  which  was  ad- 
mitted in  evidence,  ought  to  have  been  con- 
sidered by  the  jury  for  the  purpose  of  re- 
butting the  felonious  intent  to  kill  and  mur- 
der the  prosecuting  witness,  with  which,  as 
charged  under  the  first  and  second  counts, 
he  committed  the  assault  and  battery,  and 
with  which,  under  the  third  count,  he  en- 
tered into  the  conspiracy  in  question.  By 
the  instruction  in  dispute  the  trial  court,  in 
effect,  at  least,  virtually  withdrew  or  ex- 
cluded from  the  jury  the  consideration  of 
the  intoxication  of  appellant  for  any  pur- 
pose. We  must  assume  that  the  evidence 
in  respect  to  his  intoxication  was  admitted 
for  the  only  purpose  for  which  it  was  legiti- 
mately admissible.  It  could  neither  be  re- 
ceived nor  considered  for  the  purpose  of  ex- 
cusing or  palliating  the  crime  alleged  to 
have  been  committed,  and,  under  the  circum- 
stances, the  charge  which  the  court  gave  up- 
on that  question  may  be  said  to  have  been 
wholly  inapplicable  to  the  evidence,  and 
must  at  least  have  tended  to  mislead  the 
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jury.  It  was,  of  course,  proper  for  the  court 
to  have  advised  the  jury  in  respect  to  the 
abstract  proposition  that  appellant's  drunk- 
enness was  no  excuse  or  palliation  for  the 
crime  charged ;  but  the  instruction  went  be- 
yond this,  and  advised  them  that  if  appel- 
lant was  intoxicated  when  he  committed  the 
crime  charged,  "in  any  form,"  he  waa  guilty, 
and  should  be  punished,  etc.  The  guilt  of 
appellant  in  respect  to  the  particular  crime 
imputed  to  him  was  the  essential  question 
propounded  to  the  jury,  to  be  decided  upon 
the  consideration  of  all  the  evidence  in  the 
case;  and  his  intoxication  was  a  matter  for 
the  jury  to  consider  in  determining  the  ques- 
tion of  the  existence  of  the  felonious  intent, 
— an  essential  element  of  the  crime  of  which 
he  was  accused.  As  to  whether  his  intoxi- 
cation was  in  such  a  degree  as  to  render  him 
mentally  incapable  of  forming  or  entertain- 
ing the  design  or  intent  to  commit  the  felo- 
ny charged  was,  as  previously  stated,  solely 
a  question  of  fact  to  be  determined  from  all 
the  evidence  in  the  case. 

It  follows  that  the  court  erred  in  giving 
the  instruction  in  controversy,  for  which  er- 
ror the  judgment  is  reversed,  and  the  cause 
remanded  to  the  lower  court,  with  instruc- 
tions to  grant  appellant  a  new  trial.  The 
clerk  will  issue  the  proper  warrant  to  the 
warden  of  the  state  prison  for  the  return  of 
the  prisoner  to  the  custody  of  the  sheriff  ol 
Kosciusko  county. 


City  of  SOUTH  BEND  et  al,  Appta^ 

v. 
Bennie  TURNER,  by  Next  Friend. 

(156   Ind.  418.) 

J.  One  of  two  defendants  cannot  aa* 
•tgrn  errors  upon  a  general  exception  by 
both  to  the  overruling  by  the  court  of  demur- 
rers to  the  complaint,  filed,  one  by  both  de- 
fendants demurring  generally  to  each  para- 
graph of  the  complaint,  and  others  by  the 
complaining  defendant  attacking  specified 
paragraphs  of  It. 

2.  Although  the  statute  allows  com- 
plaint for  the  first  time  In  the  appel- 
late court,  In  case  of  absence  from  the  com- 
plaint of  averments  essential  to  the  cause  of 
action,  or  the  presence  of  some  averment 
which  absolutely  destroys  the  right  to  re- 
cover, yet  mere  uncertainty  or  inadequacy  of 
averment,  which  might  have  been  amended  or 
cured,  will  be  deemed  to  have  been  waived  by 
a  defendant  who  proceeds  with  the  trial  to 
final  judgment  without  objection. 

3.  A      municipality      constructing;      m 

Notk. — For  another  case  In  this  series  as  to 
liability  of  municipal  corporation  for  Injuries 
received  by  person  who  falls  Into  sewer  In  pro- 
cess of  construction,  see  Chope  v.  Eureka  (Cal.) 
4  L.  R.  A.  325,  and  note  as  to  liability  for  inju- 
ries In  general  caused  by  negligence. 

As  to  liability  of  city  for  negligent  construc- 
tion of  sewer  generally,  see  Uppington  v.  New 
York  (N.  Y.)  53  L.  R.  A.  550,  and  footnote 
thereto. 

For  exception  to  rule  that  a  master  Is  not 
liable  for  the  acts  of  an  independent  contractor, 
see  Peerless  Mfg.  Co.  v.  Bagley  (Mich.)  53  L.  R. 
A.  285,  and  footnote. 


1901. 


South  Bond  v.  Turner. 


897 


•ewer  la  a  public  street  Is  mot 
lleved  from  liability  for  Injuries  to  per- 
sons using  the  street  by  the  fact  that  it  was 
In  the  exclusive  possession  of  the  contractor, 
If  it  had  notice,  or  might  have  had  notice  by 
the  exercise  of  proper  oversight,  that  Its  li- 
censee had  acted  in  a  negligent  manner  and 
left  the  street  In  an  unsafe  and  dangerous 
condition. 

4.  A  municipal  corporation  which,  im 
constructing;  a  sewer  im  a  pnbllc 
atreet*  leaves  a  manhole  uncovered  for 
several  weeks,  and  near  it  a  pile  of  sand,  with 
knowledge  that  children  are  accustomed  to 
play  in  the  sand,  will  be  liable  for  injuries  to 
a  child  of  tender  years  who,  while  at  play  in 
the  sand,  falls  into  the  manhole  and  is  In- 
jured. 

C  To  overthrow  a  a*eaeral  verdict  by 
answers  to  special  interrogatories  they  must 
be  of  such  a  nature  as  to  exclude  the  possible 
existence  of  other  controlling  facts  provable 
under  the  issue  relating  to  the  same  subject. 

4.  For  the  purpose  of  overthrowing-  a 
ajemeral  verdict  in  favor  of  a  child 
who,  while  playing  on  a  sand  pile  in  a  public 
street,  fell  into  an  open  manhole  and  was  in- 
jured, the  court  will  not  assume,  from  the 
fact  that  he  was  six  and  a  half  years  old, 
that  he  waa  so  advanced  In  knowledge  as  to 
be  able  to  know  when  he  was  in  a  place  where 
he  ought  not  to  be,  and  to  appreciate  the  evi- 
dences and  presence  of  danger. 

T.  It  is  reversible  error  to  refuse  de- 
fendant in  an  action  by  a  child  for  personal 
injuries  an  order  for  a  physical  examination 
of  plaintiff  by  physicians  to  be  appointed  by 
the  court,  where  defendant  has  no  other 
method  of  determining  the  extent  of  the  in- 
jury, and  the  examination  may  be  made  with- 
out pain  or  danger  to  the  plaintiff. 

(April  16,  1901.) 

APPEAL  by  defendant  City  from  a  judg- 
ment of  the  Circuit  Court  for  Marshall 
County  in  favor  of  plaintiff  in  an  action 
brought  to  recover  damages  for  personal  in- 
juries alleged  to  have  been  caused  by  de- 
fendants'  negligence.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  T.  E.  Howard  and  Joseph  G. 
Orr,  with  Mr.  O.  HL  Cunningham,  for  ap- 
pellants: 

The  city  of  South  Bend  was  not  itself  en- 
gaged in  building  this  sewer,  and  cannot, 
therefore,  be  primarily  chargeable  with  neg- 
ligence, should  any  be  shown,  in  its  con- 
struction. 

Warsaw  v.  Dunlap,  112  Ind.  576,  11  N.  E. 
«23,  14  N.  E.  508. 

The  amended  complaint,  by  its  particular 
allegations,  shows  that  there  was  no  negli- 
gence on  the  part  of  the  contractors ;  and,  in 
the  next  place,  even  if  this  complaint  should 
be  held  sufficient  to  show  negligence  on  the 
part  of  the  contractors,  and,  at  the  same 
time,  freedom  from  contributory  negligence 
on  the  part  of  appellee,  still  it  must  be  very 
plain  that  it  shows  no  negligence  on  the 
part  of  the  city  of  South  Bend. 

Blake  t.  Fei-ris,  5  N.  Y.  48,  55  Am.  Dec. 
304 ;  Pack  v.  New  York,  8  N.  Y.  222 ;  Kelly 
y.  New  York,  11  N.  Y.  432;  Berg  v.  Parsons, 
156  N.  Y.  109,  41  L.  R.  A.  391,  50  N.  E.  957. 

The  owner  of  premises  is  under  no  legal 
duty  to  keep  them  free  from  pitfalls  or  ob- 
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structions,  for  the  accommodation  of  per- 
sons who  go  upon  or  over  them  merely  for 
their  own  convenience  or  pleasure,  even 
where  this  is  done  with  his  permission. 

Evansville  d  T.  H.  R.  Co.  v.  Griffin,  100 
Ind.  221,  50  Am.  Rep.  783;  Farie  v.  Hoberg, 
134  Ind.  269,  33  N.  E.  1028;  Delaware,  L.  d 
W.  R.  Co.  v.  Reich,  01  N.  J*  L.  035,  41  L.  R. 
A.  831,  40  Atl.  682;  Ryan  v.  Curran,  64  Ind. 
345,  31  Am.  Rep.  123. 

The  construction  company,  prior  to  the  ac- 
cident, repeatedly  warned  and  turned  boys 
and  others  away  from  the  place  in  question. 
This  was  ali  that  the  company  or  its  agents 
could  do,  and  all  that  they  were  required  by 
law  to  do.  They  were  not  called  upon  to 
keep  such  visitors  away  by  main  force. 

Appellee  was  quite  as  capable  of  taking 
care  of  himself  in  the  dangerous  places 
where  he  persisted  in  going  as  were  any  of 
the  other  visitors  to  the  sewer. 

Wendell  v.  Nero  York  C.  d  H.  R.  R.  Co.  91 
N.  Y.  420;  Collins  v.  South  Boston  R.  Co. 
142  Mass.  301,  dti  Am.  Rep.  675,  7  N.  E.  856; 
II ay €8  v.  Norcross,  162  Mass.  546,  39  N.  E. 
282;  Dull  v.  Cleveland,  C.  C.  d  St.  L.  R.  Co. 
21  Ind.  App.  571,  52  N.  E.  1013;  Ivens  v. 
Cincinnati,  W.  d  M.  R.  Co.  103  Ind.  27,  2 
N.  E.  134;  Cleveland,  C.  C.  d  St.  L.  R.  Co.  v. 
Stephenson,  139  Ind.  641,  37  N.  E.  720. 

There  is  no  middle  ground  between  negli- 
gence and  wilfulness. 

Pennsylvania  Co.  v.  Meyers,  136  Ind.  258, 
36  N.  E.  32. 

Appellee  is  chargeable  with  negligence 
which  brought  about  his  own  injury.  The 
court  not  only  had  the  right  to  order  a  phy- 
sical examination,  but,  under  the  circum- 
stances as  they  appeared  to  the  court  at  the 
time  of  the  submission  of  this  motion,  the 
court's  refusal  to  grant  it  in  the  further- 
ance of.  justice  was  error. 

Alabama  O.  8.  R.  Co.  v.  Eill,  90  Ala.  71, 
9  L.  R.  A.  442,  8  So.  90;  McGuff  v.  State,  88 
Ala.  147,  7  So.  35;  King  v.  State,  100  Ala. 
85,  14  So.  878;  Sibley  v.  Smith,  46  Ark.  275, 
55  Am.  Rep.  584;  St.  Louis  S.  W.  R.  Co.  v. 
Dobbins,  60  Ark.  481,  30  S.  W.  887,  31  S.  W. 
147 ;  Richmond  d  D.  R.  Co.  v.  Childress,  82 
Ga.  719,  3  L.  R.  A.  808,  9  S.  E.  602;  Chicago 
&  E.  I.  R.  Co.  v.  Holland,  122  111.  461,  13  N. 
E.  145;  St.  Louis  Bridge  Co.  v.  Miller,  138 
111.  465,  28  N.  E.  1091;  Schrcsderv.  Chicago, 
R.  I.  d  P.  R.  Co.  47  Iowa,  378;  Barker  v. 
Perry,  67  Iowa,  147,  25  N.  W.  100;  Hall  v. 
Hanson,  99  Iowa,  698,  34  L.  R.  A.  207,  68 
N.  W.  922;  Atchison.  T.  d  S.  F.  R.  Co.  v. 
Thul,  29  Kan.  460,  44  Am.  Rep.  659 ;  Graves 
v.  Battle  Creek,  95  Mich.  266,  19  L.  R.  A. 
641,  54  K.  W.  757;  Hatfield  v.  St.  Paul  d  D. 
R.  Co.  33  Minn.  130,  53  Am.  Rep.  14,  22  N. 
W.  176;  Shepard  v.  Missouri  P.  R.  Co.  85 
Mo.  029,  65  Am.  Rep.  390;  Sidekum  v.  Wa- 
bash, St.  L.  d  P.  R.  Co.  93  Mo.  400,  4  S.  W. 
701;  Owens  v.  Kansas  City,  St.  J.  d  C.  B.  R. 
Co.  95  Mo.  169,  8  S.  W.  350;  Sioux  City 
d  P.  R.  Co.  v.  Finlayson,  16  Neb.  578,  49 
Am.  Rep.  724,  20  N.  W.  860;  Stuart  v.  Ha- 
vens, 17  Neb.  211,  22  N.  W.  419;  Miami  d 
M.  Tump.  Co.  v.  Baily,  37  Ohio  St.  104:  In- 
ternational d  G.  N.  R.  Co.  v.  Underwood,  64 
Tex.  403;  Missouri  P.  R.  Co.  v.  Johnson,  72 
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Tex.  95,  10  S.  W.  325;  White  v.  Milwaukee 
City  R.  Co.  61  Wi*.  536,  50  Am.  Rep.  154,  21 
N.  W.  524;  O'Brien  v.  La  Crosse,  99  Wis. 
421,  40  L.  K.  A.  831,  75  N.  W.  81;  Bryant  v. 
Stilwell,  24  Pa.  317;  Hess  v.  Lake  Store  d 
M.  S.  R.  Co.  7  Pa.  Co.  Ct.  565 ;  Langworthy 
v.  Green  Ttnp.  95  Mich.  93,  54  N.  W.  697; 
Sirudyeon  v.  Sandr Beach,  107  Mich.  496,  65 
N.  W.  616;  Chadron  v.  Clover,  43  Neb.  732, 
62  N.  W.  62;  MoQuiqan  v.  Delaware,  L.  & 
W.  R.  Co.  129  N.  Y.  50,  14  L.  R.  A.  466,  29 
N.  E.  235;  Lyon  v.  Manhattan  R.  Co.  142  N. 
Y.  298,  25  L.  R.  A.  402,  37  N.  E.  113. 

Messrs.  F.  J.  L.  Meyer  and  Charles  P. 
Drunimond  for  appellee. 

Hadley,  J.,  delivered  the  opinion  of  the 
court: 

Suit  by  appellee  to  recover  damages  for 
personal  injuries.  The  facts  set  forth  in  the 
complaint  are  substantially  as  follows:  On 
the  8th  day  of  April,  1894,  the  defendants, 
being,  respectively,  a  municipal  and  a  pri- 
vate corporation,  were  engaged  in  the  con- 
struction of  a  trunk  sewer  for  the  defendant 
city  through  one  of  its  public  streets,  declin- 
ing northward,  and  terminating  in  St*  Jo- 
seph river.  That  at  a  point  near  its  ter- 
minus the  defendants  constructed  a  manhole, 
circular  in  form,  and  2}  feet  in  diameter, 
near  the  center  of  a  public  street  crossing, 
thus  constituting  a  means  of  communica- 
tion with  said  sewer  from  the  surface  of  the 
street  to  the  bottom  of  said  sewer,  a  distance 
of  29  feet.  That  said  manhole  was  care- 
lessly and  negligently  permitted  by  the  de- 
fendants to  be  open  and  uncovered  on  said 
day,  and  was  and  had  been  carelessly  and 
negligently  permitted  by  the  defendants  to 
be  and  remain  open  and  uncovered  continu- 
ously prior  thereto  for  many  days  and 
weeks,  without  any  signal  or  warning  *>f  any 
kind,  and  without  any  protection  to  persons 
lawfully  upon  the  street.  That  6aid  sewer, 
from  its  mouth  or  terminus  to  the  manhole, 
and  for  some  distance  beyond,  had  been  in 
part  completed,  and  large  piles  of  sand  had 
been  piled  upon  the  street  where  the  sewer 
was  completed,  near  the  manhole,  by  the 
defendants,  and  had  been  by  them  care- 
lessly and  negligently  permitted  to  remain 
there,  and  were  calculated  to,  and  did,  at- 
tract children  for  the  purpose  of  engaging 
in  play  in  the  sand.  That  the  children  in 
the  neighborhood  were  accustomed,  with  the 
knowledge  of  the  defendants,  to  play  in  the 
street  with  said  sand  piles.  That  the  plain- 
tiff on  said  day,  being  six  and  one-half  years 
of  age,  was  so  engaged  at  play  with  said 
sand  piles,  and  at  the  time  did  not  know  of 
the  open  condition  of  the  manhole,  and  while 
so  engaged  in  play,  and  while  in  the  exercise 
of  due  care  and  caution,  did,  by  reason  of 
the  negligence  of  the  defendants  as  afore- 
said, fall  into  said  open  manhole,  and  was 
precipitated  to  the  bottom  of  the  sewer, 
without  fault,  and  without  any  warning  by 
the  defendants  of  the  danger  existing  by  rea- 
son of  the  open  manhole,  and  whereby  he 
was  greatly  injured. 

The  complaint  is  in  four  paragraphs.  The 
first  was  withdrawn.  The  second  and  third 
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are,  in  substance,  the  same.  The  fourth 
charges  that  the  manhole  at  the  time  of  the 
accident  was,  and  had  been  for  many  days 
and  weeks,  negligently  suffered  by  the  de- 
fendants to  be  and  remain  insufficiently  cov- 
ered, etc.  The  joint  demurrer  of  the  defend- 
ants and  the  separate  demurrer  of  the  de- 
fendant city  to  each  paragraph  of  the  com- 
plaint were  overruled,  and  a  joint  exception, 
to  both  rulings  reserved.  Upon  issues- 
joined,  the  jury  returned  a  general  verdict 
for  appellee,  and  answers  to  divers  interrog- 
atories. The  city  alone  appeals,  and  assigns 
for  error  (1)  the  insufficiency  of  the  facts 
stated  to  constitute  a  cause  of  action  against 
it;  (2)  the  action  of  the  court  in  overruling 
its  demurrer  to  each  paragraph  of  the  com- 
plaint; (3)  in  overruling  its  separate  mo- 
lion  for  judgment  in  its  favor  on  the  an- 
swers to  interrogatories;  and  (4)  in  the  ov- 
erruling of  its  separate  motion  for  a  new 
trial. 

No  question  upon  the  complaint  is  prop- 
erly presented  by  the  demurrers.  The  rec- 
ord shows  that  ''the  defendants  demur  to 
each  paragraph  of  the  complaint/'  etc. 
Then  follow  three  separate  papers,  being  the 
separate  demurrers  of  the  defendant  city  to 
each  the  second,  third,  and  fourth  para- 
graphs of  the  complaint,  and  the  record  then 
proceeds:  "Which  demurrers  the  court  ov- 
erruled, to  which  ruling  of  the  court  defend- 
ants except."  Exceptions  taken  thus  in 
gross  reserve  no  Question,  and  the  assign- 
ment of  error  predicated  thereon  by  one  of 
the  exceptors  is  futile.  Johnson  v.  McGul- 
loch,  89  lnd.  270,  273;  Western  U.  Ttleg. 
Co.  v.  Trissah  08  lnd.  566,  570;  Walter  v. 
Walter,  117  lnd.  247,  249,  20  N.  E.  148;  El- 
liott, App.  Proc.  §  788. 

Appellant,  however,  makes  an  independent 
assignment  of  error  that  the  complaint  does 
not  state  facts  sufficient  to  constitute  a 
cause  of  action  against  it.  The  total  ab- 
sence from  the  complaint  of  any  averment  of 
some  fact  or  facts  essential  to  the  existence 
of  the  cause  of  action,  or  the  presence  of 
some  averment  that  absolutely  destroys  the 
plaintiff's  right  of  recovery,  may  be  for  the 
first  time  raised  in  this  court  by  an  inde- 
pendent assignment  of  errors,  under  Rev. 
Stat.  1891,  §  346,  Burns's  Rev.  Stat.  1894,. 
§  346,  Horner's  Rev.  Stat.  1897,  §  543;  but 
mere  uncertainty  or  inadequacy  of  averment,, 
such  as  might  have  been  amended  and  cured 
upon  motion  seasonably  made,  will  be 
deemed  to  have  been  waived  by  a  defendant 
who  proceeds  with  the  trial  to  final  judg- 
ment without  objection,  and  who  brings  his 
complaint  for  the  first  time  after  the  cause 
of  action  has  been  strengthened  by  the  ver- 
dict of  a  jury  and  the  presumptions  indulged 
in  favor  of  the  decisions  of  the  trial  court 
upon  the  motions  for  judgment  and  for  a 
new  trial.  Shoemaker  v.  Williamson,  156 
lnd.  384,  59  N.  E.  1051,  and  authorities 
cited ;  Kinney  v.  Dodge,  101  lnd.  573 ;  Smith 
v.  Smith,  106  lnd.  43,  45.  5  N.  E.  411.  This 
assignment  of  error  challenges  the  com- 
plaint as  an  entirety,  and  if  any  paragraph 
thereof  is  sufficient  the  assignment  must 
fail.    Buchanan  v.  Lee,  69  lnd.  117;  Care** 
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v.  Foster,  62  Ind.  145;  Miller  v.  BUlingsly, 
41  Ind.  480,  492.  The  complaint  avers  that 
the  defendants  were  constructing  the  sewer; 
that  they  had  constructed  the  manhole;  that 
the  defendants  negligently  permitted  the 
manhole  to  be  and  remain  open  and  uncov- 
ered on  the  day  of  the  plaintiff's  injury,  and 
to  bo  be  and  remain  open  and  uncovered  con- 
tinuously for  several  weeks  prior  thereto, 
and  negligently  permitted  a  large  sand  pile, 
which  defendants  had  produced,  to  be  and 
remain  on  said  day,  and  for  several  weeks 
prior  thereto,  near  the  manhole,  and  at  a 
point  on  said  sewer  where  the  same  was  com- 

Sleted,  with  the  knowledge  that  the  chil- 
ren  in  the  neighborhood,  including  the 
plaintiff,  were  accustomed  to  play  in  said 
sand  pile.  There  is  no  suggestion  in  the 
complaint  that  the  defendant  construction 
company  was  an  independent  contractor,  nor 
that  it  had  the  exclusive  possession  of  the 
street;  nor  does  it  appear,  from  anything 
averted,  except  for  the  presence  of  the  sand 
pile,  that  the  public  was  prevented  or  in  any 
way  denied  the  usual  right  of  play  or  travel 
in  the  street.  Even  assuming,  as  appellee 
argues,  that  the  facts  pleaded  show  that  the 
street  was  so  obstructed  by  the  construction 
of  the  sewer  as  to  be  inconsistent  with  pub- 
lic use,  and  that  the  construction  company 
was  necessarily  in  the  exclusive  possession 
of  the  street,  the  city  would  not  thereby  be 
relieved  of  liability,  when  it  is  shown  that  it 
had  notice,  or  might  have  had  notice  by  the 
exercise  of  proper  oversight,  that  its  licensee 
had  acted  in  a  negligent  manner,  and  left 
its  streets  in  an  unsafe  and  dangerous  condi- 
tion. Staldter  v.  Huntington,  153  Ind.  354, 
362,  55  N.  E.  88;  Senhenn  v.  Evansville,  140 
Ind.  675,  40  X.  E.  60;  Indianapolis  v.  Do- 
herty,  71  Ind.  5;  Elliott,  Roads  &  Streets,  2d 
ed.  5  634.  We  are  unable  to  see  why  the 
complaint  is  not  sufficient  against  the  city  if 
tested  by  demurrer,  and  it  is  clearly  so  when 
questioned  for  the  first  time  in  this  court. 

With  respect  to  the  motion  for  judgment 
on  the  answers  to  interrogatories  notwith- 
standing the  general  verdict,  the  rule  is  that 
all  reasonable  presumptions  must  be  in- 
dulged against  the  special  answers  and  in 
support  of  the  general  verdict,  and  if  the 
general  verdict,  thus  aided,  is  not  in  irrecon- 
cilable conflict  with  the  answers,  it  must 
stand.  Louisville,  2i.  A.  d  C.  R.  Co.  v. 
Creek,  130  Ind.  139,  142,  14  L.  R.  A.  733,  29 
N.  E.  481;  British  American  Assur.  Co.  v. 
Wilson,  132  Ind.  278,  283,  31  N.  E.  038; 
Louisville,  N.  .4.  d  C.  R.  Co.  v.  Schmidt,  134 
Ind.  16,  33  N.  E.  774;  Consolidated  Stone 
Co.  v.  Summit,  152  Ind.  297,  53  N.  E.  235. 
The  reason  of  the  rule  is  that  the  jury  is  re- 
quired to  pronounce  upon  all  the  issuable 
facts  proved  in  the  case,  while  the  court,  in 
testing  the  force  of  isolated  facts  disclosed 
by  answers  to  interrogatories,  does  not  know 
and  cannot  know  what  other  facts  touching 
the  same  matters  were  rightfully  before  the 
jury  to  justify  their  verdict.  Therefore,  in 
conceding  to  the  jury  the  presumption  of 
right  judgment,  to  overthrow  its  general 
verdict  the  special  facts  returned  must  be  of 
such  a  nature  as  to  exclude  the  possible  ex- 
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istence  of  other  controlling  facts,  provable 
under  the  issues,  relating  to  the  same  sub- 
ject. The  answers  show  that  the  construc- 
tion company  had  exclusive  possession  of  the 
street  at  the  manhole  for  the  purpose  of 
building  the  sewer,  that  said  company  fre- 
quently warned  boys  away  from  playing  in 
the  sand  pile  near  the  open  manhole,  that 
the  plaintiff  knew  that  the  manhole  was  un- 
covered, and  that  he  was  six  and  one-half 
years  of  age;  and  from  the  answers  it  is 
contended  that  it  affirmatively  appears  that 
the  plaintiff  was  guilty  of  contributory  neg- 
ligence, and  the  city  free  from  liability.  If 
there  were  no  other  answers  supportive  of 
the  general  verdict,  we  could  not  approve 
the  contention.  We  could  not  assume  that 
a  boy  six  and  one-half  years  of  age  was  so 
advanced  in  knowledge  as  to  be  able  to  know 
when  he  was  in  a  place  where  he  ought  not 
to  be,  and  to  appreciate  the  evidences  and 
presence  of  danger  {Cleveland,  C.  C.  d  SU 
L.  R.  Co.  v.  KUe,  154  Ind.  430,  56  N.  E. 
234) ;  nor  would  the  isolated  fact  that  the 
construction  company  had  the  exclusive  pos- 
session of  the  street  for  the  purpose  of  build- 
ing the  sewer  prevail,  as  a  defense  for  the. 
city,  against  the  presumptions  that  would 
arise  under  the  averments  of  the  complaint 
that  both  the  construction  company  and  city 
carelessly  permitted  the  manhole  to  remain 
open  and  uncovered  near  a  sand  pile  that 
they  knew  was  attractive  to  children,  and 
to  which  they  knew  children  were  attracted 
for  play,  continuously  for  many  weeks.  But 
by  other  answers  it  was  found  that  the 
plaintiff  at  the  time  of  the  accident  did  not 
have  intelligence  enough  to  know  the  danger 
of  the  open  manhole,  nor  was  it  shown  that 
he  was  ever  warned  of  the  danger  by  anyone. 
It  is  further  shown  that  the  manhole  had 
been  completed  for  four  weeks;  that  it  wa» 
within  4  feet  of  a  sand  pile  7  feet  high,  and 
had  been  left  continuously  for  two  weeks  un- 
covered, with  the  knowledge  of  both  the  city 
and  the  construction  company,  and  with 
their  further  knowledge  that  the  sand  was 
attractive  to  the  children  of  the  neighbor- 
hood, and  that  they  were  attracted  to  it  for 
the  purpose  of  play;  that  there  were  no 
guards  or  barricades  about  the  manhole,  nor 
on  the  street  or  sidewalks,  and  the  street 
from  the  manhole  to  the  mouth  of  the  sewer 
was  for  two  weeks  prior  to  the  accident  trav- 
eled by  hundreds  of  people;  that  the  sewer 
was  completed  from  its  mouth  to  the  man- 
hole and  for  300  feet  beyond  at  the  time  of 
the  accident,  except  the  leveling  of  the  street 
grade.  The  motion  for  judgment  upon  the 
answers  to  interrogatories  was  properly  ov- 
erruled. 

The  first  ground  urged  for  a  new  trial  is 
the  refusal  of  the  court,  upon  appellant's 
motion,  to  order  a  physical  examination  of 
the  plaintiff.  Before  the  commencement  of 
the  trial,  appellant  filed  and  presented  its 
verified  motion  that  the  court  select  some 
competent,  responsible,  and  unbiased  physi- 
cian and  surgeon  of  the  county  to  examine 
the  head,  leg,  and  eye  of  the  plaintiff  before 
the  beginning  of  the  trial,  for  the  purpose  of 
discovering  and  giving  testimony  as  to  the 
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true  character  and  extent  of  his  injuries, 
and  their  probable  effect,  as  to  permanency, 
upon  his  mind  and  person;  that  the  plaintiff 
is  a  child  nine  years  of  age,  and  was  but 
seven  years  of  age  when  he  received  the  al- 
leged injuries,  and  the  defendant  has  had 
no  opportunity  and  has  been  wholly  unable 
to  inform  itself  upon  the  subject  of  said  in- 
juries; that  the  plaintiff  asserts  in  his  com- 
plaint that  his  skull  was  cracked,  his  eyes 
injured,  his  leg  broken,  his  nervous  system 
impaired,  and  that  his  said  injuries  are 
great  and  permanent;  that  the  plaintiff  will 
produce  as  a  witness  in  his  own  behalf  the 
physician  who  attended  him  in  his  illness, 
and  the  defendant  is  totally  unable  to  pro- 
duce any  witness  who  has  examined  the 
plaintiff,  and  who  can  state  from  medical 
Knowledge  the  nature  and  extent  of  his  in- 
juries, and  the  probability  or  improbability 
of  their  permanency;  that  the  plaintiff's  fa- 
ther be  permitted  to  be  present  at  such  ex- 
amination; that  such  examination  will  be 
able  to  determine  the  true  nature  and  ex- 
tent and  probable  effect  of  such  injuries,  and 
may  be  made  without  pain,  humiliation,  or 
danger  to  the  plaintiff;  The  overruling  of 
this  motion  presents  a  question  of  some  dif- 
ficulty, and  upon  which  the  courts  of  the 
country  are  not  entirely  agreed.  It  is  one, 
too,  that  has  but  recently  engaged  the  at- 
tention of  the  courts  of  last  resort.  The 
fundamental  principle,  however,  is  an  an- 
cient doctrine  of  the  common  law,  limited, 
it  is  true,  to  a  few  classes  of  cases  (among 
them,  mayhem  and  divorce  cases,  wherein 
impotency  was  charged) ;  but  as  the  sources 
of  evidence  have  been  extended,  to  parties 
and  in  many  other  ways,  its  application  has 
been  expanded  to  meet  new  conditions.  The 
doctrine  rests  upon  the  principle  that  jus- 
tice is  the  object  of  judicial  investigation, 
and  that  courts  charged  with  its  administra- 
tion, as  a  necessary  means  of  attaining  that 
end,  have  inherent  power  to  require  the  pro- 
duction of  the  most  infallible  evidence.  That 
its  application  to  personal  injury  cases  is  a 
modern  practice  does  not  disprove  its  com- 
mon-law origin.  As  was  well  said  by  Jus- 
tice Brewer  m  his  dissenting  opinion  in  Un- 
ion P.  R.  Co.  v.  Botsford,  141  U.  S.  258, 
35  L.  ed.  740,  11  Sup.  Ct.  Rep.  1003: 
"The  silence  of  common-law  authorities 
upon  the  question  in  cases  of  this  kind 
proves  little  or  nothing.  The  number  of  ac- 
tions to  recover  damages  in  early  days  was, 
compared  with  later  times,  limited;  and 
very  few  of  those  difficult  questions  as  to  the 
nature  and  extent  of  the  injuries,  which  now 
form  an  important  part  of  such  litigations, 
were  then  presented  to  the  courts.  If  an  ex- 
amination was  asked,  doubtless  it  was  con- 
ceded without  objection,  as  one  of  those 
matters  the  right  to  which  was  beyond  dis- 
pute. Certainly  the  power  of  the  courts  and 
the  common-law  courts  to  compel  a  personal 
examination  was  in  many  cases  often  exer- 
cised and  unchallenged.  Indeed,  wherever 
the  interests  of  justice  seem  to  require  such 
an  examination,  it  was  ordered."  Begin- 
ning with  the  case  of  Loyd  v.  Hannibal  d  St. 
J.  R.  Co.  (decided  in  1873)  53  Mo.  509,  there 
54  L.  R.  A. 


have  followed  many  adjudications  upon  the 
power  of  the  trial  court  to  order  a  physical 
examination  of  the  plaintiff  in  suits  for  per* 
sonal  injuries  upon  the  request  of  the  de- 
fendant In  this  first  case  the  power,  upon 
slight  consideration,  was  denied.  In  1877, 
in  the  well-considered  case  of  Bchroeder  v. 
Chicago,  R.  I.  d  P.  R.  Co.,  47  Iowa,  375,  the 
power  was  affirmed.  Following  this  lead, 
the  states  of  Alabama,  Arkansas,  Georgia, 
Kansas,  Kentucky,  Michigan,  Missouri,  Min- 
nesota, Nebraska,  Pennsylvania,  Ohio,  Texas, 
and  Wisconsin  have  reasserted  the  rule  as 
announced  in  the  Iowa  case.  Alabama  O. 
8.  R.  Co.  v.  Hill  (1890)  90  Ala.  71,  9  L.  R. 
A.  442,  8  So.  90;  King  v.  State  (1893)  100 
Ala.  85,  14  So.  678;  Sibley  v.  Smith  (1885) 
4G  Ark.  275,  55  Am.  Rep.  584;  St.  Louis  8. 
W.  R.  Co.  v.  Dobbins  (1895)  60  Ark.  481,  30 
S.  W.  687,  31  S.  W.  147;  Richmond  d  D.  R. 
Co.  v.  Childress  (1880)  82  Ga,  719,  3  L.  R. 
A.  808,  9  S.  £.  602;  Hall  v.  Manson  (1896) 
99  Iowa,  698,  34  L.  R.  A.  267,  68  N.  W.  922 ; 
Atchison,  T.  d  8.  F.  R.  Co.  v.  Thul  (1893) 
29  Kan.  466;  Belt  Electric  Line  Co.  v.  Allen 
(1898)  102  Ky.  551,  44  S.  W.  89;  Graves  v. 
Battle  Creek  (1893)  95  Mich.  266,  19  L.  R. 
A.  641,  54  N.  W.  757;  Bhepard  v.  Missouri 
P.  R.  Co.  (1885)  85  Mo.  629,  55  Am.  Rep. 
390;  Sidekum  v.  Wabash,  St.  L.  d  P.  R.  Co. 
( 1887 )  93  Mo.  400,  4  S.  W.  701 ;  Owens  v. 
Kansas  City,  St.  J.  d  C.  B.  R.  Co.  (1888) 
95  Mo.  169,  8  S.  W.  350;  U  at  field  r.  St.  Paul 
d  D.  R.  Co.  (1885)  33  Minn.  130,  53  Am. 
Rep.  14,  22  N.  W.  176;  Stuart  v.  Havens 
(1885)  17  Neb.  211,  22  N.  W.  419;  Hess  ▼. 
Lake  Shore  d  M.  8.  R.  Co.  (1890)  7  Pa.  Co. 
Ct.  565;  Miami  d  M.  Tump.  Co.  v.  Baily 
(1881)  37  Ohio  St.  104;  Chicago,  R.  I.  d  P. 
R.  Co.  v.  Langston  (1898)  19  Tex.  Civ.  App. 
568,  47  S.  W.  1027,  48  S.  W.  610;  White  v. 
Milwaukee  City  R.  Co.  (1884)  61  Wis.  536, 
50  Am.  Rep.  154,  21  N.  W.  524;  O'Brien  v. 
iLa  Crosse  (1898)  99  Wis.  421,  40  L.  R.  A. 
631,  75  N.  W.  81.  These  cases  assert  the 
doctrine  that  courts  are  instituted  by  the 
state  to  administer  impartial  justice  to  con- 
tending parties.  In  such  contests,  it  is  the 
duty  of  the  court  to  bestow  upon  the  liti- 
gants equal  and  exact  justice.  This  cannot 
be  done  without  the  court  first  obtaining  the 
exact  and  full  truth  concerning  the  matters 
in  controversy.  Hence  from  this  duty  o{ 
the  court  to  dispense  exact  justice  is  essen- 
tially implied  all  power  necessary  to  its  per- 
formance, which  includes  the  power  to  make 
subservient  to  its  orders  all  persons  and 
things  that  will  afford  the  most  reliable  evi- 
dence. In  quasi  recognition  of  this  power 
it  is  the  law  of  this  state,  and  other  states, 
so  far  as  we  have  observed,  that  the  court 
may  permit  the  plaintiff,  in  both  civil  and 
criminal  cases,  to  exhibit  to  the  jury  such 
weapons,  implements,  clothing,  and  wounds 
upon  his  person,  or  upon  the  person  of  the 
prosecuting  witness,  as  are  asserted  to  be  the 
means  or  effects  of  the  violence  complained 
of.  Indiana  Car  Co.  V.  Parker,  100  Ind.  181, 
199;  Louisville,  N.  A.  d  C.  R.  Co.  v.  Wood, 
113  Ind.  544,  14  N.  E.  572,  16  N.  E.  197; 
Hess  v.  Loxcrey,  122  Ind.  232,  7  L.  R.  A.  90, 
23  N.  E.  156;  Citizens'  Street  R.  Co.  v.  Wil- 
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loeby,  134  Ind.  563,  33  N.  E.  627;  Thrawley 
t.  State,  153  Ind.  375,  55  N.  E.  95.  Such 
things,  when  a  part  of  the  res  gestcs,  serve  a 
most  useful  purpose  in  assisting  the  jury  to 
a  proper  application  of  the  testimony.  They 
are  unerring  exponents  of  the  truth  of  the 
particular  fact,  and  it  may  not  be  contro- 
verted that  when  the  nature,  extent,  and  ef- 
fect of  a  palpable  injury  is  in  dispute,  not 
involving  scientific  questions,  the  jury  may 
arrive  at  a  more  accurate  knowledge  of  the 
truth  by  the  aid  of  their  own  senses  than  by 
a.  verbal  description  of  the  observations  of 
others.  This  being  well  known  to  the  plain- 
tiff, he  is  certain  to  avail  himself  of  this  ad- 
vantage in  the  trial  when  the  truth  will  be 
beneficial  to  him;  and,  if  impartial  justice 
is  to  be  administered,  we  see  no  way  of  its 
attainment  in  all  cases  if  an  important 
source  of  evidence  is  open  to  one  and  closed 
to  the  other.  That  the  question  embraces 
the  exercise  of  scientific  knowledge  makes  no 
difference.  Physicians  and  surgeons,  how- 
ever honest  and  learned,  are  fallible,  and, 
equally  with  other  honest  and  honorable 
persons,  subject  to  the  unconscious  influ- 
ence of  friendships  and  personal  interest; 
the  latter,  in  surgery  cases,  involving  not 
•only  professional  reputation,  but  pecuniary 
liability.  Besides,  surgeons  of  equal  learn- 
ing and  honesty  may  not  diagnose  an  injury 
in  the  same  way.  They  may  not  be  equally 
strong  in  perception,  or  equally  accurate  in 
observation  or  in  measurements,  and  thus 
form  different  judgments  of  the  existing  con- 
ditions, which  of  necessity  must  constitute 
the  basis  of  their  scientific  opinions;  and  it 
may  be  readily  seen  that  if  a  defendant  must 
make  his  defense  against  the  expert  opinions 
of  the  plaintiff's  chosen  surgeons,  without 
an  opportunity  of  testing  the  verity  of  the 
basis  for  such  opinions,  he  may  be  placed  at 
a  disastrous  disadvantage,  such  as  the  law 
-cannot  and  does  not  sanction. 

The  cases  above  cited  as  affirming  the  ex- 
istence of  the  power  establish  the  following 
propositions:  (1)  That  trial  courts  have 
the  power  to  order  the  medical  examination 
by  experts  of  the  injured  parts  of  a  plaintiff 
who  is  seeking  to  recover  damages  therefor ; 
(2)  that  a  defendant  has  no  absolute  right 
to  demand  the  enforcement  of  such  an  order, 
but  the  motion  therefor  is  addressed  to  the 
sound  discretion  of  the  trial  court;  (3)  that 
the  exercise  of  such  discretion  is  reviewable 
on  appeal,  and  correctible  in  cases  of  abuse; 
(4)  that  the  examination  should  be  applied 
for  and  made  before  entering  upon  the  trial, 
and  should  be  ordered  and  conducted  under 
the  direction  of  the  court,  whenever  it  fairly 
appears  that  the  ends  of  justice  require  a 
more  certain  ascertainment  of  important 
facts  which  can  only  be  disclosed  or  fully 
elucidated  by  such  an  examination,  and  such 
an  examination  may  be  made  without  dan- 
ger to  the  plaintiff's  life  or  health  or  the  in- 
fliction of  serious  pain ;  ( 5 )  that  the  refusal 
of  the  motion  when  the  circumstances  ap- 
pearing in  the  record  present  a  reasonably 
clear  case  for  the  examination,  under  the 
rules  stated,  is  such  an  abuse  of  discretion  in 
the  trial  court  as  will  operate  to  reverse  a 


judgment  for  the  plaintiff;  (6)  that  such 
order  may  be  enforced,  not  by  punishment 
as  for  a  contempt,  but  by  delaying  or  dis- 
missing the  proceeding.  The  discretion 
lodged  in  the  trial  court,  as  fairly  deducible 
from  the  decisions,  is  a  sound  discretion, 
based  solely  upon  legal  considerations. 
When  serious  and  permanent  injuries  are 
claimed  by  the  plaintiff,  and  he  or  she  has 
submitted  to  examination  by  a  chosen  phy- 
sician or  surgeon,  who  appears  as  a  witness 
in  plaintiff's  behalf,  and  the  nature,  extent, 
and  effect  of  the  injury  are  to  be  deduced 
from  objective  conditions,  and  so  fully  from 
no  other  source,  no  degree  of  sentiment  will 
justify  a  denial  of  the  motion.  When  it  be- 
comes a  question  of  probable  violence  to  the 
refined  and  delicate  feelings  of  the  plaintiff, 
on  the  one  hand,  and  probable  injustice  to 
the  defendant,  on  the  other,  the  law  will  not 
hesitate;  the  court,  in  making  such  orders, 
with  respect  to  time,  place,  and  persons,  in 
every  case,  having  such  due  regard  for  the 
feelings  of  the  plaintiff  and  proprieties  of 
the  case  as  the  ends  of  justice  will  permit. 

So  far  as  our  researches  have  revealed,  the 
Federal  Supreme  Court,  Justices  Brewer  and 
Brown  dissenting,  now  stand  alone  in  denial 
of  the  power.  Union  P.  R.  Co.  v.  Botsford, 
141  U.  S.  250,  15  L.  ed.  734,  11  Sup.  Ct.  Rep. 
1000.  The  decisions  of  New  York  were  con- 
fused, and  the  rule  both  affirmed  and  denied 
in  inferior  courts,  until  established  by  legis- 
lative enactment  in  1893.  Laws  1893,  chap. 
721;  Code  Civ.  Proc.  §  873.  The  power  was 
first  denied  in  the  state  of  Missouri  in 
Loyd's  Case,  53  Mo.  509,  in  1873,  but  af- 
firmed in  the  same  court  in  Bhepard's  Case, 
85  Mo.  029,  55  Am.  Rep.  390,  in  1885,  and  af- 
firmance has  been  adhered  to  in  many  subse- 
quent cases.  In  Illinois  the  supreme  court, 
in  1882,  in  Parker  v.  Enslow,  102  in.  272, 
40  Am.  Rep.  588,  disposed  of  the  question  in 
a  single  line,  as  follows,  "The  court  had  no 
power  to  make  or  enforce  such  an  order," 
and  in  subsequent  decisions,  while  not  ex- 
pressly overruling  the  Parker  Case,  recog- 
nized the  existence  of  the  power  when  prop- 
erly and  timely  invoked.  See  Chicago  &  E. 
I.  R.  Co.  v.  Holland  (1887)  122  111.  461,  13 
N.  E.  145;*  &t.  Louis  Bridge  Co.  v.  Miller 
(1891)  138  111.  465,  28  N.  E.  1091.  The  de- 
cisions in  Indiana,  in  the  words  of  the  ma- 
jority opinion  of  the  Federal  Supreme  Court 
in  the  Botsford  Case,  141  U.  S.  250,  15  L.  ed. 
734,  11  Sun.  Ct.  Rep.  1000,  "are  conflicting 
and  indecisive."  In  the  first  appearance  of 
the  question  before  this  court  in  any  form, 
in  1885,  in  Louisville,  If.  A.  d  C.  R.  Co.  v. 
Falvey,  104  Ind.  409,  416,  417,  3  N.  E.  389, 
4  N.  E.  908,  in  ruling  upon  the  competency 
of  evidence  touching  the  details  of  a  physical 
examination  of  the  plaintiff  under  an  order 
of  court,  made  upon  the  defendant's  motion, 
the  right  of  the  trial  court  to  make  the  or- 
der is  not  questioned.  Kern  v.  Bridwell, 
119  Ind.  22G,  21  N.  E.  664,  was  an  action 
for  slander  for  charging  the  plaintiff  with 
lewdness.  The  court  refused  to  order  the 
plaintiff  to  submit  her  person  to  examina- 
tion by  medical  experts.  The  question  re- 
lated to  a  collateral  matter,  and  not  to  the 
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subject-matter  of  the  suit, — to  a  source  of 
evidence  not  shown  to  be  reliable  or  useful 
to  the  defendant  in  his  answer  of  justifica- 
tion,— and  should  not  be  accepted  as  an  au- 
thority in  a  suit  by  a  plaintiff  to  recover 
damages  for  a  particular  injury  to  his  per- 
son. The  question  came  before  the  court  in 
Hess  v.  Lowrey,  122  Ind.  225,  7LR.A.  90, 
23  N.  E.  156,  and  the  request  for  an  ex- 
amination denied  because  untimely  made. 
The  court,  by  Mitchell,  J.,  said:  "It  is  un- 
doubtedly true  that  the  court  may,  in  its 
discretion,  in  a  proper  case,  if  application 
is  seasonably  made,  require  the  plaintiff  to 
submit  his  person  to  a  reasonable  examina- 
tion by  competent  physicians  and  surgeons, 
when  necessary  to  ascertain  the  nature,  ex- 
tent, and  permanency  of  injuries."  The 
case  of  Tcrre  Haute  A  I.  R.  Go.  v.  Brunker, 
128  Ind.  542,  26  N.  E.  178,  presenting  a  like 

?uestion,  was  ruled  by  Hess  v.  Lotorey,  122 
nd.  225,  7  L.  R.  A.  90,  23  N.  E.  156.  In 
Pennsylvania  Go.  v.  Newmeyer,  129  Ind.  409, 
28  N.  E.  860,  the  question  we  have  here  came 
before  the  court  for  decision,  and  it  was 
there  held  that  the  power  of  the  court  to  or- 
der an  examination  did  not  exist;  the  court 
regarding  what  was  said  in  Hess  v.  Loxorey 
as  obiter.  Upon  further,  and  perhaps  full- 
er, consideration  of  the  question,  we  are  sat- 
isfied that  the  decision  in  the  Newmeyer 
Case  upon  this  point  is  refuted  by  the  great 
weight  of  authority,  and  it  is  therefore  dis- 
approved. It  is  insisted  that  the  question 
should  be  ruled  by  the  decision  of  the  Fed- 
eral Supreme  Court,  but  adopted  as  our  own 
language,  used  by  Montgomery,  J.,  in  Graves 


v.  Battle  Creek,  95  Mich.  266,  19  L.  R.  A* 
641,  54  N.  W.  757,  with  respect  to  the  Bots- 
ford  decision:  "This  decision  is  entitled  to 
very  great  weight,  but,  in  view  of  the  mani- 
fest justice  of  a  requirement  that  the  plain- 
tiff in  case  of  personal  injury  shall  produce 
the  best  evidence  attainable,  we  think  this 
case  should  not  be  permitted  to  stem  the  oth- 
erwise almost  unbroken  current  of  authority 
upon  the  subject.''  In  the  case  at  bar  the 
motion  of  the  defendant  was  timely.  The 
injuries  were  alleged  to  be  serious  and  per- 
manent, as  affecting  both  the  body  and  mind 
of  the  plaintiff.  The  plaintiff  would  pro- 
duce in  his  own  behalf  his  attending  physi- 
cian. The  defendant  had  no  opportunity  to 
inspect  the  injuries,  or  in  any  way  inform 
itself  as  to  their  nature,  extent,  and  effect, 
and  was  wholly  unable  to  contest,  if  it 
should  be  contested,  the  testimony  of  the 
plaintiff's  expert  witness.  An  examination 
by  skilled  and  unbiased  physicians  would  en- 
able them  to  determine  the  nature  and  ex- 
tent of  the  injuries,  and,  at  least  in  a  degTee, 
to  determine  their  effect  and  permanency, 
and  could  be  made  without  danger  or  pain 
to  the  plaintiff.  The  application  was  made 
before  the  trial  began,  more  than  two  years 
after  the  infliction  of  the  injuries,  and 
clearly  presents  a  case  where  the  trial  court 
should  have  exercised  its  discretion  in  favor 
of  the  motion.  For  error  of  the  court  in 
overruling  the  motion,  the  appeal  must  be 
sustained. 

Judgment  reversed,  with  instructions  to 
grant  appellant's  motion  for  a  new  trial. 


KANSAS   SUPREME   COURT. 


D.  CLEGHORN  et  al.,  Plfts.  in  Err., 

v. 

Josephine  THOMPSON  et  al. 
(...,.  ...Kan > 

•1,  lYegrlfffence,  to  be  actionable,  must 
result  In  damage  to  someone,  which  re- 
sult, In  the  absence  of  wantonness  or  malo 
animo,  might  have  been  reasonably  foreseen 
by  a  man  of  ordinary  Intelligence  and  pru- 
dence, and  be  the  probable  result  of  the  Ini- 
tial act. 

X.  Tbe  allegation  of  negligence  Is  not 
unstained  by  evidence  of  acts  result- 
ing In  damage  to  another,  which  result  Is 
not  the  reasonable  and  ordinary  outcome  of 
such  acts,  and  which  would  not  have  been 
foreseen  or  anticipated  by  the  exercise  of  or- 
dinary prudence  and  foresight  under  all  the 
circumstances  of  the  case. 

(April  6,  1901.) 

•Headnotes  by  Cunningham,  J. 


ERROR  to  the  District  Court  for  Rice 
County  to  review  a  judgment  in  favor  of 
plaintiffs  in  an  action  brought  to  recover 
damages  for  the  alleged  negligent  killing  of 
plaintiffs'  intestate.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Prigg  St  'Williams  for  plain- 
tiffs in  error. 

Messrs.  T.  F.  Foley  and  Samuel  Jones 
for  defendants  in  error. 

Cunningham,  J.,  delivered  the  opinion 
of  the  court: 

A  firm  composed  of  M.  E.  Richardson  and 
Samuel  Haston  was  engaged  in  the  butcher 
business  in  the  city  of  Sterling,  and  in  con- 
nection therewith  had  a  slaughterhouse  and 
stock  yards  on  a  tract  of  land  a  short  dis- 
tance from  that  town.  They  had  in  their 
employ  one  D.  Cleghorn,  who  was  in  charge 
of  the  slaughterhouse  and  stock  yards. 
Dogs  had  upon  various  occasions  been  about 


Note. — For  the  principle  with  respect  to  the 
possibility  of  foreseeing:  the  result,  as  a  criterion 
of  liability  for  alleged  negligence,  see  also  Jack- 
sonville, T.  &  K.  W.  R.  Co.  v.  Peninsular  Land, 
Transp.  &  Mfg.  Co.  (Fla.)  17  L*  R.  A.  33,  and 
New  Orleans  &  N.  K.  R.  Co.  v.  McEwen  &  Mur- 
ray (La.)  38  L.  R.  A.  134. 

64  I-  R.  A. 


For  a  case  in  which  a  person,  while  on  a  high- 
way, was  killed  by  a  missile  thrown  by  the  ex- 
plosion of  a  blast,  and  in  which  the  person  fir- 
ing the  blast  was  held  liable  as  a  trespasser 
without  regard  to  the  question  of  negligence, 
Sullivan  v.  Dunham  (N.  Y.)  47  L.  R.  A.  715. 
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the  slaughterhouse  and  yards,  causing  an- 
noyance and  trouble;  and  Cleghorn  had  been 
instructed  that,  if  the  dogs  returned,  to  kill 
them.  A  Colts  rifle,  carrying  a  No.  32  car- 
triage,  was  in  use  at  the  slaughterhouse. 
On  the  east  of  the  tract  of  land  on  which 
the  slaughterhouse  was  located,  and  about 
70  to  SO  rods  therefrom,  was  a  public  high- 
way, running  north  and  south,  which  was 
traveled  generally  by  people  going  to  and 
coming  from  Sterling.  To  the  east  and 
northeast  of  the  slaughterhouse  and  pens  the 
land  rose  gradually  to  the  road  spoken  of. 
From  the  slaughterhouse  and  pens  a  portion 
of  this  north  and  south  road  was  visible,  and 
a  portion  was  not.  On  the  morning  of  the 
31st  of  January,  1898,  about  9  o'clock,  Cleg- 
horn noticed  the  dogs  about  the  yards.  He 
procured  the  rifle  and  discharged  it  at  the 
dogs,  which  were  then  about  75  yards  tq  the 
northeast  of  where  he  was  standing.  The 
distance  to  the  highway  from  the  same 
point,  and  in  the  direction  in  which  he  shot, 
was  between  70  and  80  rods.  The  land  be- 
tween where  the  dogs  then  were  and  the 
highway  was  higher  than  it  was  where  they 
were,  and  so  much  so  that  it  is  spoken  of  as 
an  ''embankment."  It  was  of  a  sandy  char- 
acter. At  this  time  one  Joseph  Thompson, 
who  was  the  husband  of  one  of  the  defend- 
ants in  error,  and  the  father  of  the  others, 
was  passing  along  the  north  and  south  road, 
and  was  then  at  a  point  east,  or  possibly  to 
the  southeast,  of  where  Cleghorn  stood. 
Whether  he  was  in  a  position  that  he  might 
have  been  seen  by  Cleghorn  does  not  appear. 
The  ball  which  was  discharged  by  Cleghorn 
at  the  dogrs  was  deflected  at  quite  an  angle, 
and,  passing  through  the  intervening  space, 
struck  Mr.  Thompson  and  killed  him.  This 
action  was  brought  by  these  defendants  in 
error  against  Cleghorn,  Richardson,  and 
Haston  to  recover  damages  occasioned  by 
the  death  of  Thompson.  The  first  trial  re- 
sulted in  a  verdict  for  the  plaintiffs.  A  new 
trial  was  awarded,  and  in  the  second  and 
third  trials  the  jury  failed  to  agree.  The 
fourth  trial  resulted  in  a  judgment  for  the 
plaintiffs,  and  the  defendants,  as  plaintiffs 
in  error,  bring  the  case  to  this  court. 

Various  errors  are  alleged,  but  there  con- 
fronts us  at  the  very  outset  the  question  as 
to  whether,  under  the  circumstances  of  this 
case,  plaintiffs  are  entitled  to  recover  at  all. 
They  are  not  unless  it  can  be  stated  that 
Cleghorn  was  negligent  in  shooting  as  he  did. 
No  wantonness  or  malo  animo  is  charged. 
Seeing  the  dogs  running  up  the  slope,  Cleg- 
horn procured  the  gun  and  discharged  it  at 
them,  against  the  elevation  or  embankment 
of  land.  To  be  sure,  the  bullet  was  in  some 
manner  deflected,  and  in  taking  another 
course  did  the  damage.  One  of  the  witness- 
es speaks  of  the  ground  as  being  frozen.  To 
what  extent,  is  not  shown,  but  it  is  hardly 
credible  that  the  frozen  condition  of  the 
ground  was  responsible  for  the  deflection  of 
the  bullet,  as  it  appears  that  the  bullet  was 
marked  with  a  small  groove  which  ran 
lengthwise.  This  marking  would  probably 
not  have  so  appeared  had  the  deflection  been 
occasioned  by  contact  with  frozen  earth. 
WLR.A. 


From  that  cause  it  would  have  presented 
more  of  a  bruised  appearance.  It  is  proba- 
ble that  the  bullet  struck  some  small  or 
sharp  stone,  and  was  thus  turned  out  of  its 
course.  Now,  what  constitutes  actionable 
negligence?  "Now,  a  reasonable  man  can  be 
guided  only  by  a  reasonable  estimate  of 
probabilities.  If  men  went  about  to  guard 
themselves  against  every  risk  to  themselves 
or  others  which  might  by  ingenious  conject- 
ure be  conceived  as  possible,  human  affairs 
could  not  be  carried  on  at  all.  The  reasonable 
man,  then,  to  whose  ideal  behavior  we  are  to 
look  as  the  standard  of  duty,  will  neither 
neglect  what  he  can  forecast  as  probable,  nor 
waste  his  anxiety  on  events  that  are  barely 
possible.  He  will  order  his  precaution  by 
the  measure  of  what  appears  likely  in  the 
known  course  of  things."  Pollock,  Torts, 
36.  "Where  a  man,  proceeding  in  a  lawful 
business,  exercises  reasonable  care,  the  law 
does  not  make  him  an  insurer  of  others 
against  those  consequences  of  his  actions 
which  reasonable  care  and  foresight  could 
not  have  prevented.  The  law  justly  acribes 
such  consequences  to  inevitable  misfortune 
or  to  the  act  of  God,  and  leaves  the  harm  re- 
sulting from  them  to  be  borne  by  him  upon 
whom  it  falls.  The  contrary  rule  would  ob- 
viously be  against  public  policy,  because  it 
would  impose  so  great  a  restraint  upon  free- 
dom of  action  as  materially  to  check  human 
enterprise."  Thomp.  Neg.  1234,  1235. 
"Negligence  is  the  omission  to  do  something 
which  a  reasonable  man,  guided  by  those 
considerations  which  ordinarily  regulate  the 
conduct  of  human  affairs,  would  do.  or  doing 
something  which  a  prudent  and  reasonable 
man  would  not  do."  Ray,  Negligence  of 
Imposed  Duties,  p.  361.  "It  is  conceded  by 
all  the  authorities  that  the  standard  by 
which  to  determine  whether  the  person  has 
been  guilty  of  negligence  is  the  conduct  of 
the  prudent,  careful,  diligent,  or  skilful  man 
in  the  particular  situation."  Bigelow, 
Torts,  289.  So,  in  the  case  of  Allegheny  v. 
Zimmerman,  95  Pa.  287,  40  Am.  Rep.  649, 
which  wa-s  a  suit  to  recover  for  injuries 
caused  by  the  falling  of  a  liberty  pole  which 
had  been  erected  in  the  street,  it  was  held, 
following  the  general  rule,  that  "one  is  an- 
swerable in  damages  for  the  consequences  of 
hi 8  faults  only  so  far  as  they  are  natural  and 
proximate,  and  may  therefore  have  been 
foreseen  by  ordinary  forecast,  and  not  for 
those  arising  from  a  conjunction  of  his  own 
faults  with  circumstances  of  an  extraordi- 
nary nature."  "Negligence  is  the  want  of 
proper  care,  caution,  and  diligence, — such 
care,  caution,  and  diligence  as,  under  the 
circumstances,  a  man  of  ordinary  and  rea- 
sonable prudence  would  exercise."  MoCuh 
ly  v.  Clarke,  40  Pa.  402,  80  Am.  Dec.  584. 
"Negligence  is  the  failure  to  exercise  that 
degree  of  caution  which  a  man  of  ordinary 
intelligence  would  exercise  under  the  cir- 
cumstances of  a  particular  case."  Oravelle 
v.  Minneapolis  A  St.  L.  R.  Co.  3  McCrary, 
352,  10  Fed.  711.  See  also  Lewis  v.  Flint 
d  P.  M.  R.  Co.  54  Mich.  55,  52  Am.  Rep. 
790.  19  N.  W.  744;  Chicago,  B.  d  Q.  R.  Co. 
v.  Stumps,  55  111.  367;  Sjogren  v.  Hall,  53 


404 


Kansas  Sufrzme  Coubt. 


Mich.  274,  18  N.  W.  812;  Mitchell  ▼.  Chica- 
go d  0.  T.  R.  Co.  51  Mich.  236,  47  Am.  Rep. 
666,  16  N.  W.  388;  Hoag  v.  Lake  Shore  d 
M.  8.  R.  Co.  85  Pa.  293,  27  Am.  Rep.  653; 
Baltimore  d  P.  R.  Co.  v.  Jones,  95  U.  S.  441, 
25  L.  ed.  507;  Chicago  d  A.  R.  Co.  v.  Adler, 
129  111.  335,  21  N.  E.  846;  Heaven  v.  Pender, 
L.  R.  11  Q.  B.  Div.  507;  Atkinson  v.  Good- 
rich Transp.  Co.  60  Wis.  141,  50  Am.  Rep. 
352,  18  N.  W.  764;  McQowan  v.  Chicago  d 
A.  W.  R.  Co.  01  Wis.  147,  64  N.  W.  891; 
Davis  v.  Chicago,  M.  d  St.  P.  R.  Co.  93  Wis. 
470,  33  L.  R.  A.  654,  67  N.  W.  16,  1132;  2 
Bouvier,  Law  Diet.  Rawle's  Revision;  Pol- 
lock, Torts,  37.  We  might  extend  Quota- 
tions and  multiply  authorities  to  an  almost 
unlimited  extent,  but  we  deem  the  above 
sufficient.  We  may  say,  then,  that  negli- 
gence, to  be  actionable,  must  result  in  dam- 
age to  someone,  which  result  under  all  the 
circumstances,  might  have  been  reasonably 
foreseen  by  a  man  of  ordinary  intelligence 
and  prudence,  and  be  the  probable  result  of 
the  initial  act.  There  are  very  few,  if  any, 
of  the  injurious  things  that  occur  in  human 
life  but  what  may  be  traced  back  along  the 
line  of  causation,  and  located  in  an  act  of 
omission  or  commission  of  someone  else. 
We  cannot  be  freed  from  the  results  of  liv- 
ing in  communities.  There  are  some  of 
those  injurious  results  which  may  be  di- 
rectly traced,  and  for  which  the  law  and 
common  consent  make  the  author  responsi- 
ble. There  are  others  which  come  out  of  the 
complex  relationships  of  life,  and  which  the 
law  and  common  consent  denominate  "acci- 
dents," and  relieve  the  author,  near  or  re- 
mote, from  liability.  We  deem  the  injury 
of  which  the  defendants  in  error  in  this  case 
complain  to  be  one  of  these.  It  is  suggested, 
however,  that  the  fact  that  Cleghorn  dis- 
charged the  gun  in  the  general  direction  of 
the  highway,  along  which  people  might  be 
passing  at  any  time,  was  in  itself  negligence. 
To  be  sure,  if  the  gun  had  been  held  at  suffi- 
cient elevation,  and  the  bullet,  which  was  of 
comparatively  small  size,  had  gone  far 
enough  in  the  direction  in  which  it  was  shot, 
it  would  finally  have  come  to  or  crossed  the 
highway,  in  which  case,  however,  no  harm 
would  have  come  to  Mr.  Thompson.  But 
the  possibility  of  the  bullet  ever  reaching 
the  highway  at  all  depended  upon  the  almost 
inconceivable — at  least,  very  highly  improb- 
able— combination  of  circumstances  which 
caused  its  deflection ;  for  otherwise  it  would 
have  buried  itself  safely  in  the  sandy  eleva- 
tion of  the  field  towards  which  it  was  dis- 
charged. What  reasoning  would  have  lead 
to  the  conclusion  that  the  bullet  discharged 
by  Cleghorn  against  this  elevated  field  of 
sand  would  probably  have  struck  a  hard 
substance  at  exactly  the  angle  it  did,  and  be 
deflected  at  an  angle  so  exact  that,  travers- 
ing a  distance  of  55  or  60  rods,  would  find 
in  its  exact  course  the  body  of  a  man,  and 
enter  it  in  such  a  place  and  follow  such  a 
course  as  to  be  fatal?  What  foresight 
would  have  guessed  at  such  a  result? 
What  prudence  would  have  avoided  it? 
Certainly  none,  except  such  as  would  have 
restrained  entirely  from  discharging  the 
54  L.  R.  A. 


gun.  We  may  not  say,  however,  that  this 
extreme  of  caution  is  required  by  the  law. 
Such  a  rule  would  paralyse  human  effort 
and  action  on  all  lines. 

The  defendants  in  error,  however,  claim 
that  it  is  the  peculiar  province  of  the  jury 
to  determine  whether  Cleghorn  was  guilty 
of  negligence,  and  that,  it  having  found  a 
verdict  in  their  favor,  the  finding  is  con- 
elusive  on  this  court,  and  that  we  are  not  at 
liberty  to  weigh  the  evidence.  It  is  well- 
settled  law  that  it  is  the  province  of  the 
jury,  under  proper  instructions,  to  deter- 
mine whether  or  not,  upon  any  given  state 
of  facts,  negligence  ought  to  be  inferred.  It 
is  equally  well  settled  that  it  is  the  duty  of 
the  court,  first,  to  say  whether,  upon  the 
undisputed  facts,  or  facts  taken  most  favor- 
able to  the  plaintiff,  negligence  can  be  in- 
ferred. The  jury  cannot  arbitrarily  and 
without  evidence  infer  negligence.  When 
the  evidence  fails  to  establish  the  defend- 
ant's duty  and  its  nonperformance,  there  is 
no  evidence  which  justifies  the  jury  in  find- 
ing negligence.  See  Toledo,  W.  d  W.  R.  Co. 
v.  Branndgan,  75  Ind.  490;  Searles  v.  Man~ 
hattan  R.' Co.  101  N.  Y.  661,  5  N.  E.  66; 
Patterson,  Railway  Accident  Law,  §  373,  and 
note  5.  Before  the  court  can  submit  the 
question  to  the  jury,  the  evidence  must  af- 
firmatively establish  circumstances  from 
which  the  inference  fairly  arises  that  the 
accident  resulted  from  the  want  of  some 
precaution  which  the  defendant  ought  to 
have  taken.  See  Hayes  v.  Michigan  C.  R. 
Co.  Ill  U.  S.  228  28  L.  ed.  410,  4  Sup.  Ct. 
Rep.  369.  "The  judge  has  a  certain  duty  to 
discharge,  and  the  jurors  have  another  and 
different  duty.  The  judge  has  to  say  wheth- 
er any  facts  have  been  established  by  evi- 
dence from  which  negligence  may  be  reason- 
ably inferred ;  the  jurors  have  to  say  wheth- 
er, from  those  facts,  when  submitted  to 
them,  negligence  ought  to  be  inferred.  It 
is,  in  my  opinion,  of  the  greatest  importance 
in  the  administration  of  justice  that  these 
separate  functions  should  be  maintained, 
and  should  be  maintained  distinct.  It 
would  be  a  serious  inroad  on  the  province  of 
the  jury  if.  in  a  case  where  there  are  facta 
from  which  negligence  may  reasonably  be 
inferred,  the  judge  were  to  withdraw  the 
case  from  the  jury  upon  the  ground  that, 
in  his  opinion,  negligence  ought  not  to  be 
inferred;  and  it  would,  on  the  other  hand, 
place  in  the  hands  of  the  jurors  a  power 
which  might  be  exercised  in  the  most  arbi- 
trary manner,  if  they  were  at  liberty  to 
hold  that  negligence  might  be  inferred  from 
any  state  of  facts  whatever."  Metropolitan 
R.Co.  v.  Jackson,  L.  R.  3  App.  Cas.  197.  See 
also  Randall  v.  Baltimore  d  O.  R.  Co.  109 
U.  S.  478,  27  L.  ed.  1003,  3  Sup.  Ct.  Rep. 
322;  Gregory  v.  Cleveland,  C.  C.  d  I.  R.  Co. 
112  Ind.  385,  14  N.  E.  228;  Conner  v.  Citi- 
zens' Street  R.  Co.  105  Ind.  62,  55  Am.  Rep. 
177,  4  N.  E.  441;  Woolery  v.  Louisville,  2V\ 
.4.  d  C.  R.  Co.  107  Ind.  381,  57  Am.  Rep. 
115,  8  N.  E.  226;  Pollock,  Torts,  365. 

We  are  not  called  upon  to  weigh  evidence. 
Neither  are  we  proposing  to  disturb  the  rule 
that  the  finding  of  a  jury  upon  a  disputed 
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Suestion  of  fact  must  be  held  conclusive  on 
trig  court,  when  the  tame  hae  been  fairly 
determined  under  proper  instructions.  This 
is  not  a  question  as  to  the  weight  or  quan- 
tity of  evidence,  but,  rather,  as  to  the  nature 
or  quality  of  the  evidence.  It  is  not,  Was 
there  enough  evidence?  but,  Was  the  evi- 
dence of  the  right  kind  T  We  are  forced  to 
the  conclusion  that  all  the  evidence  taken 
together  does  not  make  out  a  case  of  ac- 
tionable negligence  in  favor  of  the  defend- 
ants in  error  against  Cleghorn,  and,  of 
course,  if  not  against  him,  not  against  any- 
one. The  elements  of  sucn  negligence  are 
not  found  in  the  case,  and  therefore  the  de- 
murrer of  the  defendants  below  to  the  evi- 
dence of  plaintiff  below  should  have  been 
sustained,  and  judgment  rendered  in  favor 
of  the  defendants  below. 

The  case  will  be  reversed,  with  the  order 
to  the  court  below  to  render  such  judgment. 

All  the  Justices  concur. 


T.  W.  HARRISON,  Plff.  in  Err* 

v. 

John  R.  MULVANE  et  ak 


( 


.Kan. 


) 


•A  person  charged  with  the  duty  of 
selling;  corporation  stock  In  order  to 
raise  a  fund  with  which  to  pay  encumbrances 
upon  the  property  of  the  corporation,  and  who 
Is  himself  the  owner  of  one  of  the  encumbran- 
ces, junior  in  time  to  the  others,  and  acquired 
by  him  before  he  became  obligated  to  sell  the 
stock,  is  not  a  trustee  as  to  the  property  of 
the  corporation  covered  by  the  encumbrances, 
and  forbidden  to  protect  his  own  interests  in 
it  by  buying  the  prior  Hens  on  it,  merely  be- 
cause he  was  under  obligation  to  sell  the  cor- 
poration stock  to  raise  a  fund  to  discharge  the 
corporation  indebtedness. 

(February  9,  1901.) 

ERROR  to  the  District  Court  for  Shawnee 
County  to  review  a  judgment  in  favor 
of  defendants  in  an  action  to  reach  assets 
of  the  Topeka  Capital  Company  for  the  set- 
tlement of  a  claim  which  plaintiff  held 
against  it.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  T.  W.  Harrison  and  D.  B.  Hits, 
for  plaintiff  in  error: 

If  trustees  are  holders  of  shares  of  stock 
in  a  company,  their  liabilities  are  the  same 
as  if  they  were  the  beneficial  owners,  though 
the  fact  of  the  trusteeship  is  noticed  in  the 
company's  books. 

Re  Barker,  6  Wend.  50. 

As  trustee  John  R.  Mulvane  owes  the 
duty  of  active  management  for  the  preser- 

•Headnote  by  Dosrn,  Ch.  J. 


vation  and  protection  of  the  trust  estate. 
And  where  that  consists  of  stocks  in  a  cor- 
poration there  is  the  duty  of  voting  at  elec- 
tions therein. 

Re  Worth  Shore  Staten  Island  Ferry  Co. 
(S3  Barb.  556. 

Hence  he  was  charged  with  a  much  higher 
duty  than  that  of  a  mere  passive  trustee. 

While  holding  and  exercising  the  powers 
of  that  trustee  relationship  he  could  not 
lawfully  speculate  in  any  manner  out  of  the 
property  which  belonged  to  the  Topeka 
Capital  Company. 

It  is  the  duty  of  the  trustee  not  to  accept 
any  position,  or  enter  into  any  relation,  or 
do  any  act,  inconsistent  with  the  interests 
of  his  beneficiary. 

2  Pom.  Eq.  Jur.  fi  1077;  1  Beach,  Trusts  ft 
Trustees,  fi  158,  p.  330. 

An  agent  employed  to  purchase  an  estate, 
or  to  transact  any  business  for  another,  can- 
not purchase  for  himself,  or  act  for  his  own 
benefit  in  relation  to  the  subiect-matter  of 
the  agency,  to  the  injury  of  his  principal. 

Reed  v.  Warner,  5  Paige,  656-;  1  Beach, 
Trusts  &  Trustees,  fi  159;  Mulvane  v. 
O'Brien,  58  Kan.  463,  49  Pac.  607. 

If  agents  of  a  corporation  knowingly  par- 
ticipate in  any  misapplication  of  a  fund 
held  by  it  in  trust,  they  are  liable  to  the 
beneficiaries  of  that  trust. 

1  Morawetz,  Priv.  Corp.  fi  569;  2  Pom* 
Eq.  Jur.  §  1048. 

Where  a  purchaser  has  notice  of  the  trust 
or  agency  at  the  time  of  the  purchase  he  be- 
comes himself  a  trustee  for  the  equitable 
owner. 

1  Beach,  Trusts  &  Trustees,  §  184;  Rus- 
sell v.  Clark,  7  Cranch,  97,  3  L.  ed.  280; 
Chicago  d  A.  Bridge  Co.  v.  Fowler,  55  Kan. 
27,  39  Pac.  727 ;  Chicago,  R.  I.  A  P.  R  Co. 
v.  Howard,  7  Wall.  409,  19  L.  ed.  120;  Brad- 
ley v.  Farwell,  Holmes,  433,  Fed.  Cas.  No. 
1,779. 

The  surplus  proceeds  arising  from  a  judi- 
cial sale  belong  to  the  judgment  debtor  or 
the  owner  of  the  property  that  was  sold. 

Jenkins  v.  Green,  22  Kan.  562. 

Messrs,  Ovennyer,  Mulvane,  A  Gault 
and  Holmes  St  Perry  for  defendants  in  er- 
ror. 

Doster,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

This  was  an  action  in  the  nature  of  a 
creditors'  bill  brought  under  fi  481  of  the 
Civil  Code  by  the  plaintiff  in  error,  T.  W. 
Harrison,  as  a  judgment  creditor  of  the 
Topeka  Capital  Company,  against  the  de- 
fendants in  error,  ^.  R.  Mulvane  and  others. 
The  court  below  made  a  general  finding  on 
the  evidence  in  favor  of  the  defendants,  and 
error  has  been  prosecuted  to  this  court.  The 
question  for  consideration  is,  Did  a  trust 
exist,  on  the  facts  disclosed  on  the  trial,  in 
J.  R.  Mulvane,  in  favor  of  the  creditors  of 


None. — The  above  case  Is  peculiar  In  Its  facts, 
and  seems  to  be  without  any  exact  precedent 

For  cases  Involving  the  general  principles  re- 
specting trustee's  purchase  of  property  affected 
with  a  trust,  see  Anderson  v.  Butler  (8.  C.)  5  L. 
R.  A.  166,  and  some  cases  in  footnote  thereto; 
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Manhattan  Cloak  ft  Suit  Co.  v.  Dodge  (Ind.)  6 
L.  R.  A.  369,  and  cases  In  note  thereto ;  Wilson 
v.  Erookshlre  (Ind.)  9  L.  R.  A.  792,  with  cases 
In  note;  HIndman  v.  O'Conner  (Ark.)  13  I*.  R. 
A.  400,  and  cases  In  note;  and  Indiana,  I.  ft  I. 
R.  Co.  v.  Swannell  (111.)  30  L.  R.  A.  290. 
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the  Topeka  Capital  Company?    As  stated, 
the  finding  was  general,  and  in  favor  of  the 
defendants;  hence  we  are  bound  to  view  the 
facts   as   claimed   by   them.    If,   therefore, 
there  was  evidence  to  support  all  of  the  ma- 
terial claims  of  the  defendants,  the  judg- 
ment of  this  court  must  also  be  in  their 
favor.     Summarized,  the  facts  were  that  J. 
K.  Hudson  was  indebted  to  one  C.  C.  Baker 
in  the  sum  of  $15,000,  secured  by  first  mort- 
gage upon  a  newspaper  property,  and  also 
indebted  to  the  late  Senator  P.  B.  Plumb  in 
the  sum   of  $10,000,   secured  by   a   second 
mortgage,  and  to  J.  R.  Mulvane  in  the  sum 
of  $5,000,  secured  by  a  third  mortgage  upon 
the  same  property.     All   this   indebtedness 
was  incurred  prior  to  1890.     In  that  year 
the   newspaper   property  was   sold   to   the 
Topeka  Capital  Company,  a  corporation,  in 
consideration  of  500  shares  of  stock  in  the 
company  issued  to  Hudson.     Contemporane- 
ously with   this  sale  a  written  agreement 
was  made  between  Hudson  and  the  company 
by  the  terms  of  which  495  of  the  shares  of 
stock  were  deposited  with  the  Bank  of  To- 
peka in  trust  and  as  security  for  the  payment 
of  all  indebtedness  constituting  liens  upon 
the  property;  such  stock  to  be  sold  by  the 
trustee,    upon   the   written   request   of   the 
board  of  directors  of  the  Capital  Company, 
for  the  purpose  of  raising  funds  with  which 
to    discharge    the    liens    for    indebtedness. 
The  writing  provided  that  the  sale  should 
be  made  by  the  president  of  the  trustee 
bank,  or,  in  case  of  his  absence  or  inability 
to  act,  then  by  the  vice  president.     At  this 
and    all    subsequent   times   hereafter   men- 
tioned J.  R.  Mulvane  was  the  president  of 
the  Bank  of  Topeka.     Soon  after  the  trans- 
action   last   mentioned,    Mulvane   sold    the 
debt  and  chattel  mortgage  owned  by  him  to 
the  Bank  of  Topeka,  but  bought  it  back  in 
1895.     The    amount    paid    for    it    was    not 
shown.     Its  face  value,   including  overdue 
interest,    was    nearly    $7,500.     The   precise 
date  of  the  repurchase  was  not  shown.     It 
would  appear  to  have  been  as  early  as  July, 
1895.  because  in  that  month  Mulvane  made 
an  affidavit  of  renewal  of  the  mortgage  as 
a  subsisting  lien  owned  by  him.     However, 
there  is  some  uncertainty  in  his  testimony 
as  to  whether  the  transaction  did  not  occur 
at  a  later  time.     October  23,  1895,  the  board 
of  directors  of  the  Topeka  Capital  Compa- 
ny,   in    pursuance    of    the    aforementioned 
agreement   with    J.    K.   Hudson,    requested 
Mulvane,  the  president  of  the  Bank  of  Tope- 
ka, to  sell  the  stock  held  by  the  bank  as 
trustee,  in  order  to  raise  a  fund  to  discharge 
the     indebtedness     against  the     company's 
property;  and  at  the  same  time  they  au- 
thorized the  execution  of  a  mortgage  upon 
the  property  to  the  Bank  of  Topeka  to  se- 
cure $3,900   previously  borrowed   from  it, 
and  an  additional  sum  of  $1,100  for  present 
purposes,  making  $5,000  in  all.    This  mort- 
gage   was    executed,    and    constituted    the 
fourth   lien   upon  the  newspaper  property. 
In  pursuance  of  the  request  of  the  board  of 
directors  of  the  Capital  Company,  Mulvan* 
endeavored  to  sell  the  stock.     It  quite  sat-  i 
isf actorily  appeared  from  the  evidence  that 
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he  made  a  diligent  effort  to  dispose  of  it, 
but  was  unable  to  find  a  purchaser.    At  or 
about  the  time  of  the  direction  of  the  com- 
pany to  Mulvane  to  sell  the  stock,  the  lat- 
ter, being  the  owner  of  the  third  lien  upon 
the   mortgaged   property,    bought   the   two 
prior  liens.    He  bought  the  one  owned  by 
Baker    for    $15,000,    paying    the   principal 
sum,   without   an  accumulation   of  several 
thousand  dollars  of  interest  which  then  ex- 
isted.    He  bought  the  one  owned  by  the  heirs 
of  the  Plumb  estate  for  $8,000  which  was  $2,- 
000  less  than  the  principal   sum,   without 
counting    a    like   accumulation    of    several 
thousand  dollars  interest.     His  own  lien  at 
this  time  amounted  to  about  $7,500.     He 
also  bought  the  mortgage  last  mentioned, — 
the  one  given  by  the  Topeka  Capital  Com- 
pany to  the  Bank  of  Topeka, — for  which  he 
paid  $5,000.(    This  made  $35,000  of  actual 
investment  in  the  various   securities  men- 
tioned.    In  1895,  and  previous  to  the  mat- 
ters heretofore  stated,  a  suit  in  equity  had 
been  instituted  in  the  United  States  circuit 
court  for  the  district  of  Kansas  by  one  J. 
E.  Baker,  to  which  all  of  the  persons  own- 
ing liens  upon  the  newspaper  property  were 
made  parties  defendant,  and  required  to  dis- 
close their  interest  in  said  property.     Au- 
gust 5th  of  that  year  J.  R.  Mulvane  filed 
a  cross  bill  in  said  suit,  claiming  a  chattel 
mortgage  lien  to  secure  the  aforementioned 
indebtedness  of  about  $7,500  from  the  afore- 
said J.  K.  Hudson.    This  would  seem  to  be 
additional  and  confirmatory  evidence  of  the 
claim  made  by  him  in  this  suit  that  the  par- 
ticular indebtedness  mentioned  was  owned 
by  him  previous  to  the  time  of  his  purchase 
of  the  prior  liens  of  C.  C.  Baker  and  the 
Plumb   heirs.     In   the   equity   suit   in   the 
United  States  circuit  court  a  decree  was  ren- 
dered in  March,  1807,  adjudging  J.  R.  Mul- 
vane to  have  liens  upon  the  property  in  hi» 
own  original  interest,  and  as  the  successor 
by  assignment  of  the  indebtedness  and  liens 
of  C.  C.  Baker  and  the  Plumb  heirs  and  the 
Bank  of  Topeka,  to  the  amount  of  $52,274. 
and  also  decreeing  a  sale  of  such  property 
to  satisfy  the  indebtedness.     This  sale  wan 
made  and   confirmed   in  April,    1897.     The 
sale  was  made  to  one  D.  W.  Mulvane,  and,  as 
reported  by  the  master,  was  for  the  sum  of 
$52,000.     As  a  matter  of  fact  it  was  only 
for  the  sum  of  $38,500.     As  before  stated, 
the  actual  investment  of  J.  R.  Mulvane  in 
the  mortgages  covering  the  property  at  the 
time  of  and  including  his  purchase  of  the 
prior  liens  of  Baker  and  Plumb  and  the  sub- 
sequent lien  of  the  Bank  of  Topeka,  and  in- 
clusive of  his  own  lien  was  $35,500.    The 
Baker  mortgage  of  $15,000  bore  interest  at 
8  per  cent,  the  Plumb  mortgage  of  $10,000, 
purchased  for  $8,000,  bore  interest  at  7  per 
cent;  the  Mulvane  mortgage  of  $5,000  bore 
interest  at   12  per  cent;  and  the  Bank  of 
Topeka  mortgage  of  $5,000  bore  interest  at 
R  per  cent.    There  had  been,  therefore,  fully 
$3,000  of  interest  accumulated  upon  J.  R. 
Mulvane's  investment  of  $35,500  in  October, 
1895,  when  the  most  of  it  was  made,  and  the 
date  of  the  sale  made  by  the  master  to  D. 
W.  Mulvane  in  April,  1897. 
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Upon  the  above  state  of  facts,  the  plain- 
tiff in  error  contends  that  J.  R.  Mulvane 
was  a  trustee  for  the  Topeka  Capital  Com- 
pany and  its  creditors,  and  is  accountable 
to  them  for  the  difference  between  the 
ai«ount  actually  invested  by  him  in  the 
vaiious  liens  upon  the  company's  property, 
and  the  amount  reported  by  the  master  to 
have  been  realized  at  the  foreclosure  sale 
of  such  property.  The  reason  for  this  claim 
is  the  familiar  rule  that  a  trustee  is  pro- 
hibited from  purchasing  the  property  which 
is  the  subject  of  his  trust,  and  which  rule, 
at  the  election  of  the  cestui  que  trust,  avoids 
the  sale,  or  gives  a  right  of  action  for  re- 
sulting profits  against  the  unfaithful  trus- 
tee. It  is  said  by  the  plaintiff  in  error  that 
inasmuch  as  the  Bank  of  Topeka  was  the 
trustee  for  the  sale  of  the  Topeka  Capital 
Company's  stock,  and  inasmuch  as  a  corpo- 
ration can  only  act  by  its  officer's,  and  inas- 
much, also,  as  the  president  of  the  bank  was 
specially  designated  in  the  trust  agreement 
as  the  one  to  make  the  sale,  Mulvane,  as 
such  president,  was  in  reality  the  trustee. 
If  this  were  a  determining  question  in  the 
case,  we  might  agree  with  the  plaintiff  in 
error ;  but  the  question  does  not  involve  the 
relation  between  the  bank  and  its  officers, 
nor  the  duties  devolving  unon  them  to  dis- 
charge trusts  resting  upon  the  bank,  but 
the  question  is.  Did  the  trust  assumed  by 
the  bank,  to  sell  the  shares  of  stocK  to  raise 
funds  to  pay  the  newspaper  company's  in- 
debtedness, preclude  Mulvane,  or  even  the 
bank,  as  the  trustee,  from  buying  prior  liens 
upon  the  company's  property  to  protect  a 
subsequent  lien  held  by  him  or  it?  It  must 
be  observed  that  the  trust  was  not  in  rela- 
tion to  the  newspaper  company's  mortgaged 
property,  but  it  was  in  relation  to  Hudson's 
shares  of  stock  in  the  company,  which  had 
been  pledged  for  the  payment  of  the  com- 
pany's indebtedness.  The  trust  was  not  in 
relation  to  the  company's  property,  but  it 
was  in  relation  to  Hudson's  stock.  It  is 
true  that  the  trust  was  to  sell  stock  to  pay 
indebtedness  upon  property,  but  that  does 
not  make  the  property  or  the  indebtedness 
unon  it  the  subject  of  the  trust.  The  sub- 
ject of  the  trust  was  not  corporation  prop- 
erty, but  was  shares  of  corporation  stock. 
Had  the  trustee  charged  with  the  sale  of 
the  stock  bought  it  for  himself,  the  doctrine 
invoked  by  the  plaintiff  in  error  might  have 
application;  but  the  trustee  did  not  buy  the 
stock,  the  subject  of  the  trust.  He  only 
bought  liens  upon  the  property  to  discharge 
which  the  proceeds  of  the  sale  of  the  stock 
were  to  have  been  applied  if  such  sale  could 
have  been  made.  We  do  not  believe  that 
equity,  rigid  as  it  is  in  its  scrutiny  of  the 
conduct  of  trustees,  condemns  such  a  trans- 
action, in  view  of  the  fact  that  the  trustee 
was  himself  the  owner  in  good  faith  of  a 
subsequent  lien,  to  protect  which  it  became 
advisable  to  make  the  purchase  of  prior 
liens.  The  Mulvane  lien  of  $5,000,  the  third 
in  order  of  priority,  antedated  the  making 
of  the  trust  agreement.  The  debt,  to  se- 
cure which  that  lien  was  given,  was  con- 
tracted before  Mulvane  or  the  Bank  of  To- 
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peka  became  a  trustee,  and  it  was  in  exist- 
ence during  all  the  time  the  trust  agreement 
existed.  A  question  has  been  raised  by  the 
plaintiff  in  error  as  to  whether  that  indebt- 
edness was  in  reality  owned  by  Mulvane,  or 
the  bank  of  which  he  was  president.  It  was 
contracted  to  Mulvane,  but,  as  before  stated, 
was  afterwards  sold  to  the  bank,  and  by  the 
bank  sold  back  to  Mulvane,  as  he  claimed. 
Now,  for  the  purposes  of  the  case,  it  is  im- 
material whether  Mulvane  or  the  bank 
owned  it.  One  or  the  other  of  them  did. 
If  in  reality  the  bank  owned  it,  no  right 
has  been  lost  to  the  plaintiff  in  error  through 
an  assertion  of  ownership  bv  Mulvane,  its 
president.  The  ownership  of  the  mortgage 
by  the  bank,  with  the  consequent  right  to 
protect  it  by  the  purchase  of  outstanding 
liens,  would  have  been  as  potent  against  the 
plaintiff  in  error  as  the  same  ownership  with 
the  same  right  in  Mulvane.  It  might  have 
been  different  if  the  Mulvane  mortgage  had 
been  acquired  by  assignment  from  some  per- 
son other  than  the  Topeka  Capital  Com- 
pany subsequent  to  the  making  of  the  trust 
agreement,  and  with  knowledge  of  the  ex- 
istence of  that  agreement.  It  might  then 
have  been  claimed  that  the  trustee  was 
scheming  to  speculate  in  the  trust  property, 
assuming  that  such  property  was  a  news- 
paper property,  and  not  shares  of  stock; 
but  the  trustee,  if  he  were  to  be  called  such, 
purchased  no  interest  in  the  trust  property 
if  it  were  to  be  called  such,  with  a  view  to 
speculation  in  that  property.  What  the 
trustee,  if  he  were  such,  bought,  was  an  out- 
standing prior  lien  upon  the  trust  property, 
if  it  were  such,  to  protect  a  subsequent  lien 
acquired  by  him  before  he  became  trustee, 
and  continuously  held  by  him  since  that 
time.  This,  we  feel  sure,  he  was  lawfully 
authorized  to  do.  We  might  agree  with  the 
plaintiff  in  error  that  Mulvane,  if  a  trustee 
as  to  the  newspaper  property  or  the  liens 
upon  it,  was  accountable  for  the  difference 
made  by  him  between  his  actual  investment 
in  the  trust  property  and  what  he  realized 
out  of  it  at  the  master's  sale.  It  is  this 
difference  which  the  plaintiff  in  error  asks. 
He  must  therefore  be  held  to  have  ratified 
Mulvane's  acquisition  of  the  legal  title  to 
the  so-called  trust  property.  He  does  not 
ask  that  the  transaction  be  set  aside  as  void, 
but  he  permits  it  to  stand,  and  asks  that 
Mulvane  be  compelled  to  pay  him  such  por- 
tion of  the  profits  realized  out  of  the  transac- 
tion as  will  discharge  his  judgment.  If,  there- 
fore, Mulvane  made  no  profits,  the  plain- 
tiff in  error  cannot  lawfully  have  the  relief 
asked.  As  before  shown,  Mulvane  made  no 
profits,  except  the  contract  rate  of  interest 
on  his  actual  investment.  If  we  could  con- 
cur with  the  view  of  the  plaintiff  in  error 
as  to  Mulvane's  liability,  we  could  not  hold 
him  to  the  payment  of  a  sum  of  money  as 
profits  upon  an  unlawful  transaction  mere- 
ly because  the  master  reported  a  sale  for  a 
larger  sum  than  was  actually  realized.  It 
would  only  be  for  actual  profits  that  Mul- 
vane could  be  held,  if  for  anything.  That, 
as  before  shown,  was  nothing  but  simple  in- 
terest.   The  difference  between  his  actual 
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investment  of  $35,500  and  $38,500,  the  sum 
actually  realized  by  him  at  the  sale,  did 
nothing  more  than  cover  the  interest  which 
accrued  between  the  two  periods  mentioned 
on  the  actual  investment  made.  This,  of 
course,  is  a  form  of  profit,  but  it  is  not  of 
that  exaggerated  amount  or  fraudulent 
character  as  to  be  taken  seriously  into  ac- 
count even  in  a  transaction  which  the  law 
otherwise  condemns. 

Other  claims  of  error  have  been  made,  but 
they  are  either  subsidiary  to  the  principal 
one  above  discussed,  and  therefore  need  not 
be  mentioned,  or  they  are  not  well  taken. 
In  the  presentation  of  the  case  many  au- 
thorities were  cited  on  both  sides,  none  of 
which,  however,  has  a  direct  bearing  upon 
the  precise  question.  All  of  them  were  sim- 
ply declarative  of  abstract  and  fundament- 
al rules,  the  soundness  of  which  cannot  be 
disputed.  Their  applicability  to  the  case  in 
hand  is  not,  however,  perceived.  The  con- 
troversy is  a  peculiar  one.  That  contro- 
versy relates  to  the  right  of  a  person  charged 
with  the  duty  of  selling  corporation  stock, 
in  order  to  raise  a  fund  to  pay  liens  belong- 
ing to  himself  and  others,  to  protect  his 
own  lien  by  buying  those  prior  to  it,  when 
his  own  Hen  had  been  acquired  previous  to 
the  time  he  took  upon  himself  the  obligation 
to  sell  the  stock.  Upon  this  precise  ques- 
tion counsel  have  not  furnished  us  with  any 
direct  authorities,  and  the  multiplicity  of 
our  labors  has  prevented  research  for  our- 
selves. 

The  judgment  of  the  court  below  is  af- 
firtned. 

All  the  Justices  concur. 


KANSAS  NATIONAL  BANK,  Plff .  in  Err., 

v. 

C.  M.  BAY. 


( 


.Kan. 


) 


•One  who  sterna  •  promissory  note  In 

the  name  of  another,  by  himself  as  at- 
torney In  fact,  but  who,  to  the  knowledge  of 
the  payee  and  a  subsequent  Indorsee,  has  no 
authority  to  use  the  other's  name,  and  who 
refuses  their  solicitation  to  sign  his  own  name 
and  bind  himself  personally,  Is  not  liable  upon 
the  note  as  his  contract,  notwithstanding  the 
fact  that  It  is  given  In  a  transaction  of  his 
own,  and  that  he  is  generally  using  the  name 
signed  to  the  note  as  a  tradename. 

(April  6,  1001.) 

ERROR  to  the  District  Court  for  Reno 
County  to  review  a  judgment  in  favor 

•Headnote  by  Dosteb,  Ch.  J. 


of  defendant  in  an  action  brought  to  enforce 
payment  of  a  promissory  note.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  Houston  ofc  Brooks,  for  plain- 
tiff in  error: 

A  person  cannot,  by  the  adoption  of  a 
false  and  fictitious  name,  escape  liability  on 
contracts  which  he  has  entered  into.  The 
law  will  fix  the  liability  upon  the  person 
whom  the  name  really  represents. 

Blinn  v.  Chessman,  49  Minn.  140,  51  N. 
W.  666;  Daind  v.  Williamsburgh  City  F. 
Ins.  Co.  83  N.  Y.  265,  38  Am.  Rep.  418; 
Fallon  v.  Kehoe,  38  Cal.  44,  09  Am.  Dec. 
347;  Jewett  v.  Whalen,  11  Wis.  124. 

Defendant  might  bind  himself  by  any  sig- 
nature he  thought  proper  to  adopt,  provid- 
ing it  appeared  that  he  used  it  as  a  substi- 
tute for  his  own  name. 

Rogers  v.  Coit,  6  Hill,  322;  Brown  v. 
Butchers*  d  D.  Bank,  6  Hill,  443,  41  Am. 
Dec.  755;  Merchants*  Bank  v.  Spicer,  & 
Wend.  443;  Palmer  v.  Stephens,  1  Denio, 
472. 

At  the  common  law  a  man  may  lawfully 
change  his  name.  He  is  bound  by  any  con- 
tract into  which  he  may  enter  by  his  adopt- 
ed or  reputed  name,  and  by  his  known  and 
recognized  name  may  sue  and  be  sued. 

Snook's  Petition,  2  Pittsb.  26;  Petrie  y. 
Woodworth,  3  Cai.  210;  Linton  v.  First  Nat. 
Bank,  10  Fed.  807;  Bell  v.  Sun  Printing  & 
Pub.  Co.  10  Jones  &  8.  570;  Chandler  v. 
Coe,  54  N.  H.  561;  Graham  v.  Eiszner,  2ft 
111.  App.  260;  Melledge  v.  Boston  Iron  Co. 
5  Cusn.  158,  51  Am.  Dec.  50;  Bryant  v. 
Eastman,  7  Ciish.  Ill;  Fuller  v.  Hooper,  3 
Gray,  334. 

Power  to  mortgage  does  not  include  power 
to  execute  a  promissory  note  whereby  a  per- 
sonal liability  may  be  imposed  upon  the 
grantor  of  the  power. 

Mylius  v.  Copes,  23  Kan.  617. 

Mr.  H.  Whiteside,  for  defendant  in  er- 
ror: 

The  construction  of  this  power  of  attor- 
ney is  governed  by  the  more  liberal  authori- 
ties. 

Bailey  v.  Rawley,  1  Swan,  205;  Could  v. 
Bowen,  26  Iowa,  78;  Marshall  v.  Shibley,  11 
Kan.  114;  Hatch  v.  Coddington,  05  U.  S. 
48,  24  L.  ed.  330;  Roche  r.  Pennington,  00 
Wis.  112,  62  N.  W.  046. 

Bay  was  authorized  to  buy  cattle,  and  he 
did  so  in  the  ordinary  and  usual  manner. 
His  construction  of  the  power  of  attorney 
was  corroborated  by  that  of  plaintiff  and  its 
agents. 

Johnson  v.  East  Carolina  Land  d  R.  Co. 
116  N.  C.  026,  21  S.  E.  28. 

The  power  of  attorney  being  actually  exe- 
cuted and  delivered  by  Bay's  father-in-law, 
recorded  and  published  to  plaintiff  and  its 
agents,  and  Bay  admittedly  acting  under 
it,  it  is  immaterial  whether  it  was  suffi- 


Note. — On  the  general  question  of  the  ac- 
quisition and  use  of  a  name  by  an  individual, 
see  note  to  Laflln  &  R.  Powder  Co.  v.  Steytler 
(Pa.)  14  L.  R.  A.  600. 

It  will  be  noticed  that  the  court  in  the  above 
case  does  not  question  the  soundness  of  the 
authorities  which  hold  that  one  who  without 
fraud  signs  the  name  of  another  to  a  note  for 
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his  own  purposes  will  be  held  liable,  bnt  puts  the 
decision  in  this  case  on  the  ground  that  it  was 
clearly  understood  by  all  parties  that  the  signer 
did  not  intend  to  be  bound.  The  principles  in- 
volved In  cases  of  this  kind,  so  far  as  they  are 
illustrated  in  notes  signed  by  officers  of  corpora- 
tions, an>  set  forth  in  a  note  to  Matthews  y. 
Dubuque  Mattress  Co.  (Iowa)  10  L.  R.  A.  676. 
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dent  to  give  the  authority  in  question  or 
not. 

Abelca  v.  Cochran,  22  Kan.  414,  31  Am. 
Rep.  194;  Watson  v.  Richard,  25  Kan.  664. 

The  note  and  the  power  of  attorney  hav- 
ing been  put  in  evidence  by  plaintiff,  and 
it  having  been  proved  that  Bay  executed  the 
note  under  the  power  of  attorney,  the  ob- 
jections of  the  defendant  in  error  to  parol 
evidence  introduced  for  the  purpose  of  affect- 
ing the  written  instruments  in  some  man- 
ner or  other  should  all  have  been  excluded 
on  the  well-settled  principle  that,  in  the  ab- 
sence of  fraud  or  mistake  duly  alleged,  parol 
evidence  cannot  be  introduced  to  vary  the 
terms  and  effect  of  written  instruments,  and 
that,  where  a  written  instrument  is  not  at- 
tacked on  the  ground  of  fraud  or  mistake, 
all  conversations  and  declarations  of  the 
parties  antecedent  to  the  execution  of  the 
instrument  are  incompetent. 

Rodger*  v.  Perrault,  41  Kan.  387,  21  Pac. 
287;  WiUard  v.  Ostrandcr,  46  Kan.  591,  26 
Pac.  1017 ;  Abelea  v.  Cochran,  22  Kan.  414, 
31  Am.  Rep.  194. 

Doster,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

This  was  an  action  by  the  Kansas  Na- 
tional Bank  against  C.  M.  Bay  upon  a  prom- 
issory note.  Judgment  went  for  the  defend- 
ant. The  plaintiff  has  prosecuted  error  to 
this  court.  The  note  sued  upon  read  as  fol- 
lows: 

$5,577.50.      Wichita,  Kansas,  Oct.  8,  '98. 

One  hundred  and  twenty  days  after  date 
I  promise  to  pay  to  the  order  of  W.  W. 
Graves  and  Company  five  thousand  five  hun- 
dred and  seventy-Beven  and  *ffo  dollars, 
for  value  received,  negotiable  and  payable, 
without  defalcation  or  discount,  at  tne  Kan- 
sas National  Bank  of  Wichita,  Kansas,  with 
interest  at  the  rate  of  10%  per  annum  from 
Nov.    8,    1898.    Interest    payable  annually. 

No. .    Due  Feb.  8,  1898. 

H.  R.  Sloan, 
by  G.  M.  Bay,  Atty.  in  Fact. 

The  petition  averred  that  the  defendant, 
Bay,  under  the  name  and  style  of  H.  fl. 
Sloan,  executed  and  delivered  the  note,  and 
that  the  amount  of  it  was  due  from  the 
defendant,  Bay,  doing  business  as  H.  R. 
Sloan;  wherefore  judgment  was  demanded 
against  said  Bay.  The  facts  were  that  Bay 
was  doing  his  own  business  under  the  name 
of  Sloan,  and  that  as  a  cover  for  his  trans- 
actions he  had  procured  a  power  of  attor- 
ney from  Sloan.  However,  that  instrument 
did  not  confer  upon  him  the  power  to  exe- 
cute promissory  notes.  He  bought  cattle 
from  W.  W.  Graves  &  Co.,  and  to  evidence 
the  purchase  price  executed  to  them  two 
promissory  notes  in  form  similar  to  the  one 
in  suit.  To  secure  these  notes  he  executed 
in  Sloan's  name  a  first  and  a  second  chat- 
tel mortgage  on  the  cattle.  These  notes  and 
mortgages  were  negotiated  to  the  Kansas 
National  Bank.  At  the  time  they  were 
taken  by  the  bank,  Bay  explained  to  its 
president  that  he  was  doing  business  in  the 
name  of  Sloan  under  a  power  of  attorney. 
54  L.  R.  A. 


The  bank  accepted  the  notes  and  mortgages, 
but  required  Bay  to  furnish  it  with  a  copy 
of  the  power  of  attorney.  The  cattle  seem- 
ingly were  taken  under  the  first  mortgage 
to  pay  one  of  the  notes.  This  left  the  other 
one  in  the  hands  of  the  bank.  It  was  held 
there  as  collateral  security  to  an  indebted- 
ness due  the  bank  from  Graves  &  Co.  The 
bank  desired  its  renewal,  and  sent  Graves, 
as  its  agent,  to  procure  the  renewal.  As  a 
renewal,  Graves  secured  the  note  in  suit, 
and  indorsed  it  to  the  bank.  He  tried  to 
induce  Bay  to  assume  personal  responsibil- 
ity upon  the  note  by  signing  his  own  name 
to  it.  Bay  refused  to  do  this.  There  is  no 
question  but  that  the  transaction  for  which 
the  notes  were  given  was  Bay's  individual 
business;  but  he  fully  explained  to  the 
bank  president  and  to  Graves  &  Co.  that  he 
was  not  doing  business  in  his  own  name; 
that  he  could  not  do  so  because  of  indebted- 
ness held  against  him.  There  is  no  claim 
of  deception  or  fraud  practised  by  Bay.  HiB 
admission  that  he  was  conducting  his  own 
business  in  the  name  of  another,  and  his 
reasons  for  so  doing,  were  frank  and  open. 
While  he  seemed  to  be  of  the  opinion  that 
Sloan's  power  of  attorney  to  him  authorized 
the  execution  of  promissory  notes,  yet  it 
was  not  claimed  tnat  he  fraudulently  mis- 
stated his  authority  under  that  instrument, 
and,  even  if  he  had  done  so,  the  bank  came 
into  the  possession  of  a  copy  of  the  power 
of  attorney  before  the  note  in  suit  was  exe- 
cuted, and  therefore  knew  what  it  contained 
or  did  not  contain.  The  question,  therefore, 
is  whether  Bay  is  liable  upon  the  note  exe- 
cuted by  him  in  the  name  of  Sloan.  The 
plaintiff  in  error  contends  that  he  is,  be- 
cause, as  it  says,  the  name  of  Sloan  was  a 
tradename  adopted  by  Bay  for  the  transac- 
tion of  his  own  business,  and,  inasmuch  as 
the  giving  of  the  note  was  his  own  business, 
he  is  liable  on  it  as  though  executed  in  his 
own  name.  There  are  authorities  to  the 
effect  that  one  who,  for  his  own  purposes, 
adopts  the  name  of  another,  will  be  held 
liable  in  a  transaction  of  his  own  conducted 
thereunder.  We  have  no  occasion  to  ques- 
tion the  soundness  of  these  authorities.  We 
think,  however,  they  are  limited  to  cases 
where  it  appeared  that,  under  the  name  of 
another  as  a  tradename,  the  party  contract- 
ed to  bind  hiroBelf  and  not  the  other;  and 
in  some  of  them  the  party  using  the  name  of 
another  was  held  liable,  not  on  the  contract, 
but  upon  the  transaction  out  of  which  the 
contract  grew.  It  may  be  that  Bay  is  lia- 
ble in  an  action  charging  him  upon  the  orig- 
inal transaction,  but  he  is  not  liable  upon 
the  promissory  note.  He  is  not  liable  be- 
cause he  never  made  that  note  his  contract. 
He  never  agreed  to  be  bound  upon  it,  but, 
on  the  contrary,  refused  to  sign  it  as  his 
contract  or  bind  himself  by  it  as  an  in- 
strument of  writing.  No  cases  precisely  in 
point  have  been  cited  to  us,  nor  in  consider- 
able research  ourselves  among  the  authori- 
ties have  we  been  able  to  find  one  entirely 
similar  in  its  facts.  We  think,  however,  that 
the  case  is  covered  by  the  general  principles 
of  the  law,  and  that  these  are  well  stated  and 
elucidated  in  BartUtt  v.  Tucker,  104  Mass. 
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336,  6  Am.  Rep.  240,  the  opening  paragraph 
of  the  opinion  in  which  cose  reads:  It  is 
well  settled  that  any  person  taking  a  nego- 
tiable promissory  note  contracts  with  those 
only  whose  names  are  signed  to  it  as  par- 
ties, and  cannot,  therefore,  maintain  an  ac- 
tion upon  the  note  against  any  other  person. 
.  .  .  That  rule,  of  course,  does  not  pre- 
clude charging  a  party  who,  instead  of  the 
name  by  which  he  is  usually  known,  signs, 
with  intent  to  bind  himself  thereby,  his 
initials,  or  a  mark,  or  any  name  under  which 
he  is  proved  to  have  held  himself  out  to  the 
world  and  carried  on  business. 

The  judgment  of  the  court  below  is  af- 
firmed. 

All  the  Justices  concur. 


William  DEERING  &  COMPANY,  Plff.  in 
•  Err., 


V. 


J.  C.  CUNNINGHAM  et  dL 


( 


Kan. 


) 


+  1.  Au  agreement  that,  for  *  pecun- 
iary consideration,  a  person  will 
withdraw  opposition  to  the  granting  of 
a  pardon,  and  will,  by  solicitation  and  the 
exercise  of  personal  influence,  endeavor  to 
Induce  the  pardoning  authority  to  grant  a 
pardon  to  one  who  has  been  convicted  of  a 
crime,  contravenes  public  policy  and  Is  void. 

2.  A  party  Is  not  concluded  hy  the 
statements  of  any  witness,  but  has  the 
right  to  Introduce  other  competent  testimony 
to  show  the  real  facts,  although  such  tes- 
timony may  incidentally  contradict  or  tend 
to  impeach  the  testimony  of  a  previous  wit- 
ness. 

(June  8,  1901.) 

Ijl  RROR  to  the  District  Court  for  Mont- 
J  gomery  County  to  review  a  judgment 
in  favor  of  defendants  in  an  action  brought 
to  enforce  payment  of  a  promissory  note. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 
Mr.  Albert  I*.   Wilson  for  plaintiff  in 
error. 

Mr.  A.  B.  Clark  for  defendants  in  error. 

Johnston,  J.,  delivered  the  opinion  of  the 
court: 

This  was  an  action  to  recover  upon  a 
promissory  note  for  $100,  bearing  interest 
at  the  rate  of  10  per  cent  per  annum  from 
date,  given  by  J.  C.  and  Mary  E.  Cunning- 
ham to  Maud  L.  Sherrill.  It  is  one  of  a 
serieB  of  notes  given  in  pursuance  of  an 
agreement,  of  which  the  following  is  a  copy: 

This  agreement,  made  and  entered  into  by 
♦Headnotes  by  Johnston,  J. 


and  between  J.  C.  Cunningham  and  E.  Sher- 
rill and  Maud  L.  Sherrill,  witnesgeth:  That 
the  said  E.  Sherrill  is  to  dismiss,  at  his  cost, 
the  suit  now  pending  in  the  state  of  Illinois 
entitled  "E.  Sherrill  against  George  C.  Cun- 
ningham," and  brought  for  the  recovery  of 
damages,  and  the  said  Maud  L.  Sherrill  is 
also  to  dismiss  at  her  costs  the  suit  now 
pending  in  Illinois  entitled  "Maud  L.  Sher- 
rill against  Gteorge  C.  Cunningham;"  and 
the  said  J.  C.  Cunningham  is  to  make,  exe- 
cute, and  deliver  unto  said  Maud  L.  Sherrill 
his  three  promissory  notes,  each  for  the  sum 
of  $100,  and  interest  from  the  date  of  this 
agreement  at  the  rate  of  10  per  cent  per  an- 
num; one  note  to  mature  on  the  1st  day  of 
October,  1892,  one  on  the  1st  day  of  October, 
1893,  and  the  other  one  on  the  1st  day  of 
October,  1894;  said  notes  to  be  secured  sat- 
isfactorily to  said  E.  Sherrill,  and  to  be 
placed  in  the  hands  of  O.  F.  Carson,  to  be 
held  by  him  until  the  conditions  of  this 
agreement  on  the  part  of  said  Maud  L. 
Sherrill  as  aforesaid  are  performed.  The 
parties  hereto  are  to  be  friends  hereafter, 
and  to  quit  talking  about  each  other,  and 
all  unite  in  an  effort  to  secure  a  pardon  for 
said  George  C.  Cunningham,  now  confined  in 
the  penitentiary.  All  remonstrances  and 
letters  against  the  said  pardon  are  to  be 
withdrawn,  and  the  said  E.  Sherrill  agrees 
to  visit  the  judge  who  sentenced  and  the 
jury  who  convicted  said  George  C.  Cunning- 
ham, and  try  to  have  them  sign  a  petition 
for  said  pardon.  In  witness  whereof,  the 
parties  have  hereunto  set  their  hands  this 
4th  day  of  June,  1892. 

J.  C.  Cunningham. 

E.  Sherrill. 

Maud  L.  SherrilL 

The  note  in  controversy  was  delivered  to 
Maud  L.  Sherrill,  who  transferred  it  to  Wil- 
liam Deering  &  Co.  before  maturity;  but  it 
is  contended  that  the  contract  in  pursuance 
of  which  the  note  was  given  contravenes  pub- 
lic policy,  and  that  it  and  the  accompanying 
notes  are  therefore  void ;  that  Deering  &  Co. 
had  notice  of  the  illegality  in  the  considera- 
tion of  the  note  before  purchasing  the  same, 
and  therefore  took  it  subject  to  that  defense. 
Two  principal  questions  were  presented  for 
determination:  First,  was  there  illegality 
in  the  consideration  of  the  notes?  and,  sec- 
ond, was  Deering  &  Co.,  who  acquired  the 
note  before  maturity,  an  innocent  pur- 
chaser? and  both  questions  were  decided  in 
favor  of  the  defendants  in  error. 

George  C.  Cunningham,  who  had  been  con- 
victed of  a  crime,  and  was  then  in  the  peni- 
tentiary, was  a  son  of  J.  C.  Cunningham; 
and  it  appears  that  the  Sherrills— especially 
Maud  L.  Sherrill — had  been  active  in  the 
prosecution  and  in  securing  the  conviction. 
An  effort  had  been  made  to  obtain  a  pardon 


Note. — As  to  validity  of  contract  to  procure 
legislation,  see  note  to  Houlton  v.  Dunn  (Minn.) 
30  L.  R.  A.  737 ;  ale*  Houlton  v.  Nlchol  (Wis.) 
33  L.  R.  A.  106;  Cricbfleld  v.  Bermudez  As- 
phalt Paying  Co.  (111.)  42  L.  R.  A.  347;  and 
Richardson  v.  Scotts  Bluff  County  (Neb.)  48  L. 
U.  A.  294. 
54  L.  R.  A. 


As  to  contracts  to  compound  crime,  see,  In 
this  series,  Loud  v.  Hamilton  (Tenn.)  45  L.  R. 
A.  400:  Rock  v.  Mathews  (W.  Va.)  14  L.  R.  A. 
508;  Shattuck  v.  Watson  (Ark.)  7  L.  R.  A. 
551;  Weber  v.  Shay  (Ohio)  87  L.  R.  A.  230; 
and  Springfield  F.  &  M.  Ins.  Co.  ▼.  Hull  (Ohio) 
25  L.  R.  A.  37. 
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for  George  Cunningham,  and  it  appears  that 
the  Sherrills  had  remonstrated  and  protested 
against  the  granting  of  the  same.  In  con- 
sideration of  the  notes  given,  the  Sherrills 
agreed  to  withdraw  all  remonstrance  and 
letters  protesting  against  the  pardon.  Be- 
sides, they  were  to  unite  with  the  Cunning- 
hams in  an  endeavor  to  obtain  the  pardon, 
and  were  required  to  visit  the  judge  and  the 
jurors  before  whom  the  conviction  was  had, 
and  endeavor  to  get  them  to  sign  a  petition 
to  the  governor  for  a  pardon.  The  court  be- 
low correctly  advised  the  jury  that  the 
agreement  was  contrary  to  public  policy,  and 
that,  as  between  the  original  parties  or  those 
who  had  notice  of  the  illegality,  the  note 
was  without  consideration.  There  is  neces- 
sarily nothing  immoral  or  wrong  in  an  ap- 
plication for  a  pardon.  A  person  may  have 
been  wrongfully  convicted.  Subsequent  de- 
velopments may  show  that  another  than  he 
committed  the  offense, %  or  that  there  were 
mitigating  circumstances,  not  known  when 
sentence  was  pronounced,  which  require  a 
mitigation  of  the  penalty,  or  it  may  be  that 
the  conduct  of  the  prisoner  or  his  condition 
warrants  the  interposition  of  the  pardoning 
power  and  the  lightening  of  the  punishment; 
imposed.  A  person  may  therefore  be  legally , 
employed  to  prepare  a  petition,  collect  evi- 
dence showing  the  right  to  a  pardon,  and 
submit  the  same,  together  with  proper  argu- 
ments, either  oral  or  in  writing,  to  the  gov- 
ernor or  other  authority  granting  pardons. 
80  it  has  been  frequently  held  that  con- 
tracts for  the  performance  of  legitimate  pro- 
fessional services,  such  as  have  been  men- 
tioned, and  which  are  openly  presented,  and 
appeal  directly  to  the  judgment  and  reason 
of  the  authorities  to  whom  they  are  pre- 
sented, are  valid.  But  there  is  a  marked 
distinction  between  services  like  these  and 
those  contracted  for  in  the  present  case. 
The  consideration  of  the  notes  in  this  in- 
stance was  personal  influence  and  lobby 
services,  not  by  anyone  skilled  in  such  work, 
but  because  they  had  been  instrumental  in 
securing  the  conviction,  and  of  their  oppo- 
sition to  the  granting  of  the  pardon  which 
had  been  applied  for.  The  purchase  of  per- 
sonal influence  to  obtain  a  pardon  or  to  con- 
trol the  operations  of  any  department  of  the 
government  is  immoral  and  pernicious  in 
tendency,  and  cannot  receive  the  sanction  of 
courts.  Aside  from  the  fact  that  the  Sher- 
rills agreed  to  use  their  personal  influence, 
and  had  hired  out  their  services  to  influence 
the  action  of  the  governor,  there  was  a  pur- 
chase of  the  withdrawal  of  their  opposition, 
— a  sinister  act,  for  which  no  excuse  can  be 
given,  and  which  is  clearly  inconsistent  with 
public  policy  and  sound  morality.  Testi- 
mony tending  to  show  that  most  of  the  con- 
siderations named  in  the  agreement  were 
free  from  taint,  or  that  no  bad  motives  were 
entertained,  is  not  admissible,  and  no  error 
was  committed  by  the  court  in  excluding 
the  same.  The  rule  in  such  cases  was  stated 
in  McBratney  v.  Chandler,  22  Kan.  692,  31 
Am.  Rep.  213,  where  it  was  said  that  "the 
-contract  of  an  attorney  for  services  as  such, 
whether  the  services  are  to  be  rendered  be- 
M  L.  R.  A. 


fore  a  court,  a  department  of  the  govern- 
ment, or  a  legislative  body,  is  valid,  and 
upon  performance  of  the  services  a  recovery 
can  be  had.  The  contract  of  a  lobbyist,  in 
the  sense  in  which  that  term  is  now  used, 
for  his  services  as  such,  is  against  public 
policy  and  void.  Where  there  is  a  Bingle 
contract,  and  the  services  contracted  for  and 
rendered  are  partially  those  of  an  attorney 
and  partially  those  of  a  lobbyist,  and 
blended  together  as  part  and  parcel  of  a 
single  employment,  the  entire  contract  is 
vitiated.  'That  which  is  bad  destroys  that 
which  is  good,  and  they  perish  together/" 
Hie  claim  that  no  improper  influence  or 
means  were  contemplated  by  the  parties 
does  not  weigh  much  where,  as  in  this  case, 
the  things  expressly  provided  for  in  the 
agreement  are  so  clearly  under  the  ban  of 
the  law.  In  Providence  Tool  Co.  v.  Norris9 
2  Wall.  54,  17  L.  ed.  870,  it  was  held  that 
the  invalidity  of  agreements  like  this  one 
did  not  depend  upon  the  question  whether 
improper  influences  were  intended  or  used, 
but,  rather,  upon  the  corrupting  tendency  of 
such  agreements;  and  Justice  Field  re- 
marked: "It  is  sufficient  to  observe  gen- 
erally that  all  agreements  for  pecuniary  con- 
siderations to  control  the  business  opera- 
tions of  the  government,  or  the  regular  ad- 
ministration of  justice,  or  the  appointments 
to  public  offices,  or  the  ordinary  course  of 
legislation,  are  void,  as  against  public  policy, 
without  reference  to  the  question  whether 
improper  means  are  contemplated  or  used  in 
their  execution.  The  law  looks  to  the  gen- 
eral tendency  of  such  agreements,  and  it 
closeB  the  door  to  temptation  by  refusing 
them  recognition  in  any  of  the  courts  of  the 
country."  In  Wildey  ▼.  Collier,  7  Md.  273, 
61  Am.  Dec.  346,  an  agreement  to  procure 
favorable  action  of  the  governor,  for  a  pe- 
cuniary consideration,  was  held  to  be  void 
as  against  public  policy,  and  the  court  said 
that  "the  reasons  are  obvious.  They  are  de- 
signed to  protect  the  exercise  of  this  power 
from  abuse  through  the  intervention  of  de- 
signing persons,  and,  although  in  the  partic- 
ular instance  no  improper  influences  may 
have  been  resorted  to,  the  public  interest  in 
such  questions  requires  that  the  principle 
should  be  enforced  in  all  cases."  In  Clip- 
pinger  v.  Hepbaugh,  5  Watts  &  S.  315,  40 
Am.  Dec.  519,  it  was  ruled  that  "it  matters 
not  that  nothing  improper  was  done,  or  was 
expected  to  be  done,  by  the  plaintiff.  It  is 
enough  that  such  is  the  tendency  of  the  con- 
tract; that  it  is  contrary  to  sound  morality 
and  public  policy,  leading,  necessarily,  in 
the  hands  of  designing  and  corrupt  men,  to 
improper  tampering  with  members,  and  the 
use  of  an  extnneous,  secret  influence  over 
an  important  branch  of  the  government.  It 
may  not  corrupt  all,  but  if  it  corrupts  or 
tends  to  corrupt  some,  or  if  it  deceives  or 
tends  to  deceive  or  mislead  some,  that  is 
sufficient  to  stamp  its  character  with  the 
seal  of  reprobation  before  a  judicial  tribu- 
nal." See  also  0  scan  y  an  v.  Winchester  Re- 
peating Arms  Co.  103  U.  S.  261,  26  L.  ed. 
539 ;  Mills  v.  Mills,  40  N.  Y.  543,  100  Am. 
Dec.  535;  Rose  v.  Truaw,  21  Barb.  361;  Mil- 
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bank  y.  Jones,  127  N.  Y.  370,  28  N.  E.  31; 
Powers  v.  Skinner,  34  Vt.  274,  80  Am.  Dec. 
677;  Trist  v.  Child,  88  U.  S.  441,  sub  nom. 
Burke  v.  Child,  22  L.  ed.  623;  Buck  v.  First 
Nat.  Bank,  27  Mich.  293,  15  Am.  Rep.  189; 
Thompson  v.  Wharton,  7  Bush,  563,  3  Am. 
Rep.  306;  9  Am.  &  Eng.  Enc.  Law,  p.  900. 
In  agreements  providing  for-  the  use  of  per- 
sonal influence  to  control  official  action,  par- 
ties have  sometimes  stipulated  that  no  im- 
proper means  were  intended,  and  that  only 
reasonable  and  legitimate  methods  were  to 
be  used,  but  even  these  stipulations  were  not 
sufficient  to  save  the  agreements  from  the 
ban  of  the  law  or  the  condemnation  of  the 
courts.  Marshall  v.  Baltimore  d  0.  R.  Co. 
16  How.  314,  14  L.  ed.  953;  Elkhardt  County 
Lodge  v.  Crary,  98  Ind.  238,  49  Am.  Rep. 
746;  Sweeney  v.  McLeod,  15  Or.  330,  15  Pac. 
275 ;  Chippewa  Valley  d  S.  R.  Co.  v.  Chicago, 
St.  P.  M.  d  O.  R.  Co.,  75  Wis.  224,  6  L.  R. 
A.  601,  44  N.  W.  17.  Within  the  reasoning 
of  the  authorities  cited,  the  agreement  in 
question  clearly  involves  the  fatal  elements, 
and  a  judicial  interpretation  of  its  terms 
warranted  the  court  in  telling  the  jury,  as 
a  matter  of  law,  that  it  was  illegal  and  void. 
The  fact  that  it  is  void  on  its  face  renders 
unimportant  some  of  the  questions  raised  on 
the  admission  of  testimony  and  on  the  in- 
structions of  the  court. 

The  only  question  remaining  is  whether 
the  transferee  of  the  note  had  Knowledge  of 
its  infirmity,  or  such  notice  as  to  fairly  put 
him  upon  inquiry.  On  this  question  there 
is  considerable  contrariety  in  the  evidence, 
but  of  the  sufficiency  of  the  testimony  to  put 
him  upon  notice  there  can  be  no  doubt.  It 
tends  to  show  that  the  agent  of  the  plaintiff 
In  the  purchase  of  the  note  was  expressly 
warned,  several  days  before  the  purchase 
was  made,  that  the  note  was  not  good,  and 
that  the  makers  did  not  intend  to  pay  it. 
It  is  contended  that  error  was  committed  in 
the  admission  of  testimony  with  reference 
to  the  good  faith  of  the  transfer.  The  agent 
of  the  plaintiff  who  purchased  the  note  was 
called  as  a  witness  by  the  defendant,  and, 
among  other  things,  testified  that  he  had  no 
notice  of  the  defense  of  illegality  or  of  the 
infirmity  in  the  note.  By  other  witnesses 
was  shown  the  time  and  manner  in  which 
the  plaintiff  acquired  knowledge  or  notice 
of  the  defense,  and  the  testimony  was  a  con- 
tradiction of  the  statement  made  by  the 
agent  of  the  plaintiff.  It  is  contended  that, 
by  producing  the  agent  of  the  plaintiff  as 
their  witness,  they  vouched  for  his  truthful- 
ness and  were  bound  by  his  testimony,  and 
that  it  was  error  to  allow  him  to  be  im- 
peached. As  a  general  rule,  it  is  not  per- 
mitted to  produce  a  witness,  and  then  attack 
his  veracity  if  he  fails  to  testify  as  was  de- 
sired. Where  a  party  has  been  entrapped 
or  deceived  by  a  hostile  witness,  he  may,  in 
the  discretion  of  the  court,  be  permitted  to 
show  that  he  was  surprised  or  deceived,  and 
counteract  the  injurious  effect  of  the  testi- 
mony by  showing  that  the  witness  had  pre- 
viously made  contrary  declarations,  and 
what  such  declarations  were.  Johnson  v. 
Leggett,  28  Kan.  591;  Greenl.  Ev.  {  442. 
54  L.  R.  A. 


There  was  no  attempt,  however,  in  this  case- 
to  impeach  the  witness;  and  the  fact  that 
he  was  called  and  examined  by  the  defend- 
ant did  not  preclude  the  defendant  from, 
showing  the  actual  facts  in  the  case,  al- 
though they  may  have  incidentally  contra- 
dicted the  statements  of  the  witness.  As* 
was  said  in  Wallach  ▼.  Wylie,  28  Kan.  138: 
"A  party  never  was  concluded  by  the  state- 
ments of  any  one  of  his  witnesses.  He  al- 
ways had  the  right  to  introduce  other  com- 
petent testimony  to  prove  his  case,  although, 
such  testimony  might  contradict  the  state- 
ments of  a  previous  witness,  and  might  in- 
cidentally tend  to  impeach  the  testimony  of 
such  previous  witness."  State  v.  Keefe,  54 
Kan.  197,  38  Pac.  302;  29  Am.  &  Eng.  En<v 
Law,  p.  812. 

We  find  no  reversible  error  in  the  case,, 
and  therefore  the  judgment  of  the  District 
Court  will  be  affirmed. 

All  the  Justices  ctincur. 


William  KINCAID,  Plff.  in  Err., 

v.   ' 
NATIONAL    WALL    PAPER    COMPANY. 


( 


.Kan. 


) 


•The  members  of  an  Insolvent  partner* 
•hip,  If  In  good  faith,  and  all  the  partners- 
consent,  may  appropriate  their  own  Interest 
In  the  partnership  property  to  the  payment  of 
their  Individual  debts  in  preference  to  those- 
of  the  partnership. 

(Jane  8,  1901.) 

ERROR  to  the  District  Court  for  Sedg- 
wick County  to  review  a  judgment  in> 
favor  of  plaintiff  in  a  proceeding  to  read* 
property  in  possession  of  defendant  as  be- 
longing to  a  partnership  which  was  debtor 
to  the  plaintiff.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Kos  Harris  and  O.  G.  Eck- 
stein, for  plaintiff  in  error: 

All  partners  consenting,  partnership  as- 
sets may  be  used  to  pay  individual  debts. 
And  the  actual  insolvency  of  the  firm,  no  ac- 
tual fraud  intervening,  does  not  change  the- 
rule. 

Woodmansie  v.  Holcomb,  34  Kan.  38,  7 
Pac.  603;  Berkley  v.  Tootle,  46  Kan.  336,  26" 
Pac.  730;  Mannen  v.  Bailey,  51  Kan.  447, 
32  Pac.  1085;  Tootle  v.  Rice,  53  Kan.  581,  3& 

•Headnote  by  Dostbb,  Ch.  J. 

Notm. — For  some  authorities  In  this  series, 
upon  the  equitable  rule  as  to  the  payment  of 
the  Individual  and  social  debts  of  partners,  see- 
Purple  v.  Farrlngton  (Ind.)  4  L.  R.  A.  535; 
notes  to  Darby  v.  Gllllgan  (W.  Va.)  6  L.  B.  A. 
740;  Valentine  v.  Wysor  (Ind.)  7L.  R.A.  791 ; 
Patton  v.  Leftwich  (Va.)  6  L.  R.  A.  570 ;  Hund- 
ley v.  Farrls  (Mo.)  12  L.  R.  A.  254  ;  Standisb. 
v.  Rabcock  (N.  J.  Eq.)  80  L.  R.  A.  604  ;  and 
Jackson  Rank  v.  Durfey  (Miss.)  31  L.  R.  A. 
470. 

For  power  of  firm  to  assume  individual  debt* 
of  partner,  see  note  to  Re  Edwards  &  Wlgghv 
ton   (Mo.)   29  L.  R.  A.  681;  Vletor  v.  Glover 
(Wash.)  40  L.  R.  A.  297;  and  Noyes  v.  Ros» 
(Mont.)  47  L.  R.  A.  400. 


1901. 


Kincaid  v.  National  Wall  Papbs  Co. 
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Pac.  990;  King  ▼.  Button,  42  Kan.  604,  22 
Pac.  695 ;  Myers  v.  Tyson,  2  Kan.  App.  468, 
43  Pac.  91 ;  Sigler  v.  Knox  County  Bank,  8 
Ohio  St.  511;  Schmidlapp  v.  Currie,  55  Miss. 
597,  30  Am.  Rep.  530;  (7o*e  v.  Beauregard, 
*9  U.  S.  119,  25  L.  ed.  370;  National  Bank 
of  the  Metropolis  v.  Sprague,  £0  N.  J.  Eq. 
13;  Wilcox  v.  Kellogg,  11  Ohio,  394;  Gurfn 
v.  Selby,  5  Ohio  St.  96;  Rice  v.  Barnard,  20 
Vt.  479,  50  Am.  Dec.  54 ;  Haben  v.  Harshaw, 
49  Wis.  379,  5  N.  W.  872 ;  White  v.  Part**, 
20  Tex.  688,  73  Am.  Dec  204;  Schaeffer  ▼. 
Fithian,  17  Ind.  463;  M' Donald  v.  Beach, 
2  Blackf.  55;  Ex  parte  Ruffin,  6  Ves.  Jr. 
119;  Whitton  v.  Smith,  Freem.  Ch. 
(Miss.)  231;  Freeman  v.  Stewart,  41 
Miss.  138;  Pott*  v.  Black  well,  37  N. 
C  (4  Jones  Eq.)  58;  Purple  v.  Farrington, 
119  Ind.  164.  4  L.  R.  A.  535,  21  N.  E.  543; 
Fitcpa  trick  v.  Flannagan,  106  U.  S.  648,  27 
L.  ed.  211,  1  Sup.  Ct.  Rep.  369;  Huiskamp 
▼.  J/oKne  Wagon  Co.  121  U.  S.  310,  30  L. 
ed.  971,  7  Sup.  Ct.  Rep.  899;  George  ▼. 
Wamsley,  64  Iowa,  175,  20  N.  W.  1;  Tilling- 
hast  v.  Champlin,  4  R.  I.  173,  67  Am.  Dec. 
510;  Wilson  v.  Soper,  13  B.  Mon.  411,  56 
Am.  Dec.  573;  Reybum  v.  Mitchell,  106  Mo. 
365,  16  S.  W.  592;  Sexton  v.  Anderson,  95 
Mo.  381,  8  S.  W.  564;  Pepper  v.  Pecfc,  17 
R.  I.  55,  20  Atl.  16;  Coakley  ▼.  WetZ,  47 
Md.  277;  Hanover  Nat.  Bank  ▼.  Klein,  64 
Miss.  141,  60  Am.  Rep.  47,  8  So.  208;  Sick- 
man  v.  Abernathy,  14  Colo.  174,  23  Pac. 
447;  Carver  Oin  d  Mach.  Co.  v.  Bannon,  85 
Tenn.  712,  4  S.  W.  831;  Thayer  v.  Hum- 
phrey, 91  Wis.  278,  30  L.  R.  A.  549,  64  N. 
W.  1007 ;  //arris  v.  Meyer,  84  Wis.  147,  53 
N.  W.  1127;  Poole  v.  Seney,  66  Iowa,  600, 
24  N.  W.  27;  Bump,  Fraud.  Conv.  4th  ed. 
§  233;  Ellison  v.  Lucas,  87  Ga.  223,  13  S. 
E.  445;  Bates,  Partn.  §§  565,  566;  Marks 
▼.  Hill,  15  Gratt.  400;  Allen  v.  Center  Val- 
ley Co.  21  Conn.  130,  54  Am.  Dec.  333; 
Rice  v.  Barnard,  20  Vt.  479,  50  Am.  Dec. 
64;  Wilson  v.  Robertson,  21  N.  Y.  591; 
Menagh  v.  Whitwell,  52  N.  Y.  146.  11  Am. 
Rep.  683;  Clements  v.  Jessup,  36  N.  J.  Eq. 
572;  Arnold  v.  Faacrman,  45  N.  J.  Eq.  186, 
17  Atl.  93;  Phelps  v.  McNeely,  66  Mo.  554, 
27  Am.  Rep.  378;  Davies  v.  Atkinson,  124 
111.  474.  16  N.  E.  899;  Story.  Eq.  Jur.  { 
1253;  Smith  v.  Smith  Bros.  87  Iowa,  93, 
64  X.  W.  73;  Murray  v.  Murray,  5  Johns. 
Ch.  60:  Murrill  v.  A'etW,  8  How.  414,  12  L. 
ed.  1135;  Scudder  v.  Delashmut,  7  Iowa, 
39,  71  Am.  Dec.  428;  Hawk  Eye  Woolen 
MilU  v.  Conklin,  26  Iowa,  422;  Maquoketa 
r.  Willey,  35  Iowa,  323'$  George  v.  Wams- 
ley, 04  Iowa,  175,  20  N.  W.  1 ;  Ladd  v.  Gris- 
tpo/d,  9  111.  25,  46  Am.  Dec.  443;  Case  v. 
Beauregard,  99  U.  S.  119,  25  L.  ed.  370; 
Vietor  v.  Glover,  17  Wash.  37,  40  L.  R.  A. 
297.  48  Pac.  788. 

The  so-called  lien  of  partnership  credit- 
ors is  destroyed  by  the  waiver  of  the  part- 
ner or  consent  of  the  partner  to  the  transfer. 

Case  v.  Beauregard,  99  U.  S.  119,  25  L. 
ed.  370;  Arnold  v.  Hagerman,  45  N.  J.  Eq. 
188,  17  Atl.  93;  Holloway  v.  Turner,  61 
Md.  217;  Couchman  v.  Maupin,  78  Ky.  33; 
Ely  v.  Hair,  16  B.  Mon.  237;  Farwell  v.  I 
Huston,  151  111.  239,  37  N.  E.  864;  Hap-1 
54  L.  R.  A. 


good  v.  Comwell,  48  111.  64,  95  Am.  Dec. 
516;  Kimball  v.  Thompson,  13  Met.  283. 

If  a  partner  uses  firm  assets  for  his  pri- 
vate debt  the  real  question  is  whether  or  not 
the  other  partner  consented  to  such  disposi- 
tion. If  there  was  such  consent  the  trans- 
action is  valid. 

Rogers  v.  Batchelor,  12  Pet.  221,  9  L.  ed. 
1063;  Cannon  v.  Lindsey,  85  Ala.  198,  3  So. 
676;  Liberty  Sav.  Bank  v.  Campbell,  75  Va. 
534;  Caldwell  v.  Scott,  54  N.  H.  414;  Ack- 
ley  v.  Staehlin,  56  Mo.  558;  Janney  v. 
Springs,  78  Iowa,  617,  43  N.  W.  461;  2 
Herman,  Estoppel  &  Res  Judicata,  5  1098; 
Case  v.  Beauregard,  99  U.  S.  119,  25  L.  ed. 
370;  Kimball  v.  Thompson,  13  Met.  283; 
Flack  v.  Charron,  29  Md.  311;  Fitepatrick 
v.  Flannagan,  106  U.  S.  654,  27  L.  ed.  213, 
1  Sup.  Ct.  Rep.  369;  Huiskamp  v.  Moline 
Wagon  Co.  121  U.  S.  310,  30  L.  ed.  971,  7 
Sup.  Ct.  Rep.  899. 

It  was  only  necessary  that  the  disposition 
should  have  been  bona  fide,  and  not  made 
with  intent  to  hinder  and  delay. 

Howe  v.  Lawrence,  9  Cush.  553,  57  Am. 
Dec.  68;  Locke  v.* Lewis,  124  Mass.  1,  26 
Am.  Rep.  631;  Purple  v.  Farrington,  119 
Ind.  164,  4  L.  R.  A.  535,  21  N.  E.  543;  Na- 
tional Bank  of  the  Metropolis  v.  Sprague, 
20  N.  J.  Eq.  13;  Kirby  v.  Schoonmaker,  3 
Barb.  Ch.  46,  49  Am.  Dec.  160;  Kennedy 
v.  National  Union  Bank,  23  Hun,  496; 
Jones,  Chat.  Mortg.  §  44;  Re  Kahley,  2 
Biss.  383,  Fed.  Cas.  No.  7,593;  Warren  v. 
Farmer,  100  Ind.  593;  Trentman  v.  Swart- 
sell,  85  Ind.  443;  Goudy  v.  Werbe,  117  Ind. 
165,  3  L.  R.  A.  114,  19  N.  E.  764;  Louden  v. 
Ball,  93  Ind.  232;  McFadden  v.  Fritz,  90 
Ind.  590;  McFadden  v.  Hopkins,  81  Ind. 
459;  Morris  v.  Stern,  80  Ind.  227;  Schaeffer 
v.  Fithian,  17  Ind.  463;  Kistner  v.  fiftnd- 
linger,  33  Ind.  117. 

A  partnership  may  prefer  a  creditor,  or 
class  of  creditors,  just  as  an  individual  may 
prefer  creditors  either  by  sale  or  mortgage. 

29  Cent.  L.  J.  83;  Clarke  v.  White,  12 
Pet.  178,  9  L.  ed.  1046;  Tompkins  v.  Wheel- 
er, 16  Pet.  ,106,  10  L.  ed.  903;  Vietor  v. 
Glover,  17  Wash.  37,  40  L.  R.  A.  297,  48  Pac. 
788;  Jones,  Chatt.  Mortg.  §  44;  National 
Bank  of  the  Metropolis  v.  Sprague,  20  N.  J. 
Eq.  13;  Huiskamp  v.  Moline  Wagon  Co.  121 
U.  S.  310,  30  L.  ed.  971,  7  Sup.  Ct.  Rep. 
899;  Coffin  v.  Day,  34  Fed.  687;  Sexton  v. 
Anderson,  95  Mo.  373,  8  S.  W.  564;  Re  Ed- 
wards &  Wigginton,  122  Mo.  426,  29  L.  R. 
A.  681,  25  S.  W.  904;  Wiggins  v.  Black  shear 
(Tex.  Civ.  App.)  24  S.  W.  918;  Winslow  v. 
Wallace,  116  Ind.  317,  sub  nom.  Fletcher  ▼. 
Sharpe,  1  L.  R.  A.  179,  17  N.  E.  923;  Car- 
ver Gin  6  Mach.  Co.  v.  Bannon,  85  Tenn. 
712,  4  S.  W.  831;  Anderson  v.  Norton,  15 
Lea,  14,  54  Am.  Rep.  400;  Reynolds  v.  John- 
son, 54  Ark.  449,  16  S.  W.  124;  Purple  v. 
Farrington,  119  Ind.  164,  4  L.  R.  A.  535,  21 
N.  E.  543. 

Mr.  J.  V.  Daugherty,  for  defendant  in 
error : 

When  the  members  of  the  firm  of  Garrett 
ft  Kincaid  simply  conveyed  an  undivided 
one-half  interest  in  the  stock  of  goods,  they 
conveyed  juBt  what  interest  they  had  In  the 
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property  after  partnership  debts  had  been 
paid,  and  nothing  more. 

A  creditor  and  mortgagee  gets  only  the 
net  interest  of  each  partner  after  the  part- 
nership creditors  are  satisfied. 

Jones,  Chatt.  Mortg.  §  45;  Aldridge  v. 
Elerick,  1  Kan.  App.  306,  41  Pac.  199; 
Ewart  v.  Nave-McCord  Mercantile  Co.  130 
Mo.  112,  31  S.  W.  1041;  Bates,  Partn.  5 
184;  Thompson  v.  Spittle,  102  Mass.  210; 
Monroe  v.  Hamilton,  60  Ala.  232;  Rainey 
v.  Nance,  54  111.  29;  Tarbell  v.  West,  86 
N.  Y.  287;  Deeter  v.  Sellers,  102  Ind.  458, 
1  N.  E.  854;  Du  Pont  v.  McLaran,  61  Mo. 
508;  First  Nat.  Bank  v.  Brenneisen,  97  Mo. 
150,  10  S.  W.  884;  Norwalk  Nat.  Bank  v. 
Sawyer,  38  Ohio  St.  339 ;  Kenneweg  v.  Schi- 
lansky,  45  W.  Va.  521,  31  S.  E.  949. 

Transfer  of  partnership  property  by  the 
copartners,  or  by  one  partner  with  the  con- 
sent of  the  other  partners,  to  pay  individu- 
al debts,  is  fraudulent  and  void  as  to  firm 
creditors,  unless  the  firm  was  then  solvent, 
and  had  sufficient  property  remaining  to  pay 
the  partnership  debts. 

Arnold  v.  Uagerman,  45  N.  J.  Eq.  186,  17 
Atl.  93. 

The  measure  of  damages  is  the  fair  mar- 
ket value  at  the  time  of  conversion. 

Oensburg  v.  Marshall  Field  6  Co.  104 
Iowa,  599,  74  N.  W.  3;  Smith  v.  Bates  (Tex. 
Civ.  App.)  27  8.  W.  1044;  Sears  v.  Lydon 
(Idaho)  49  Pac.  122. 

Doster,  Ch.  J.,  delivered  the  opinion  of 
the  court : 

This  was  a  garnishment  proceeding, 
brought  by  the  National  Wall-Paper  Com- 
pany, the  creditor,  against  William  Kin- 
caid.  tne  garnishee.  C.  A.  Garrett  and  H. 
O.  Kincaid.  as  a  partnership,  owed  the  Na- 
tional Wall-Paper  Company.  Each  of  them, 
as  individuals,  was  indebted  to  William 
Kincaid.  These  debts  were  each  for  the  sum 
of  $420,  and  to  secure  them  each  partner 
executed  a  mortgage  of  his  undivided  half 
interest  in  the  partnership  property,  and 
each  partner  indorsed  on  the  other's  mort- 
gage his  consent  thereto.  The  partnership 
was  insolvent  at  this  time.  The  mortgages 
were  given  in  good  faith  to  secure  bona  fide 
debt 8.  The  question,  therefore,  is  whether 
members  of  a  partnership  may  prefer  their 
individual  to  their  partnership  creditors 
by  the  execution  of  liens  upon  their  own  in- 
terests in  the  partnership  property,  each 
party  consenting  to  the  act  of  the  other. 
This*  question  has  been  several  times  dis- 
cussed before  the  court,  and  adverted  to  in 
some  of  the  opinions.  Woodmansie  v.  Hoi- 
comb,  34  Kan.  35,  7  Pac.  603:  Berkley  v. 
Tootle,  46  Kan.  335.  26  Pac.  730:  Mannen 
v.  Bailey,  51  Kan.  446,  32  Pac.  1085;  Tootle 
v.  Rice,  53  Kan.  581,  36  Pac.  990,  In  the 
last  two  cases  the  question  was  stated,  and 
attention  called  to  opposing  authorities,  but 
no  decision  was  made.  In  Woodmansie  v. 
Holcomb  it  was  ruled  in  the  syllabus  that, 
"while  the  partnership  remains  in  existence 
and  in  a  solvent  condition,  it  may,  upon  a 
bona  fide  consideration,  all  the  partners  as- 
senting, transfer  and  appropriate  the  firm 
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property  in  payment  of  the  individual  debt 
of  one  of  its  members."  In  the  opinion  it 
was  remarked:  "The  decisions  of  the 
courts  have  gone  further  than  this,  and,  al- 
though not  unanimous,  the  weight  of  au- 
thority seems  to  be  that  mere  insolvency, 
where  no  actual  fraud  intervenes,  will  not 
deprive  the  partners  of  their  legal  control 
over  the  property  and  of  the  right  to  dis- 
pose of  the  same  as  they  may  choose;  and, 
where  the  separate  creditor  purchases  from 
the  firm  in  good  faith,  and  the  individual 
indebtedness  is  a  fair  price  for  the  property 
purchased,  such  purchase  cannot  of  itself 
be  held  fraudulent  as  against  the  general 
creditors  of  the  firm."  In  Berkley  v.  Tootle 
it  does  not  clearly  appear  that  the  partner- 
ship was  insolvent,  but  the  case  seems  to 
have  proceeded  upon  the  assumption  that  it 
was.  and  the  foregoing  extract  from  the 
opinion  in  Woodmansie  v.  Holcomb  was 
quoted  as  the  law  applicable  to  the  facts  un- 
der consideration.  It  is  questionable,  in- 
deed, whether  the  remarks  made  in  the  case 
of  Woodmansie  v.  Holcomb  were  necessary 
to  the  decision  of  that  case;  but  subsequent 
cases,  and  especially  that  of  Berkley  v. 
Tootle,  appear  to  have  regarded  the  rule  an- 
nounced with  favor.  We  are  of  the  opin- 
ion, now  that  the  question  is  directly  pre- 
sented, that  the  members  of  an  insolvent 
partnership,  all  the  partners  consenting, 
may,  if  in  good  faith,  appropriate  their  own 
interest  in  the  partnership  property  to  the 
payment  of  their  individual  debts  in  prefer- 
ence to  those  of  the  partnership.  It  has 
been  loosely  said  that  partnership  creditors 
have  a  lien  on  the  partnership  property ;  but 
this  is  not  true,  and  we  think  that  no  court 
has  so  decided  in  the  sense  those  words  im- 
ply. The  partners  themselves  have  an  equi- 
ty in  the  partnership  property  to  compel  its 
appropriation  to  the  payment  of  partnership 
debts  as  against  the  debts  of  the  individual 
members  of  the  firm,  and  to  this  equity  the 
partnership  creditors  succeed  in  cases  and 
under  circumstances  which  will  enable  them 
to  enforce  it;  and  that  ordinarily,  if  not  al- 
ways, is  when  the  partnership  is  in  the  con- 
trol of  the  court,  and  its  assets  in  the  course 
of  administration  by  the  court,  either 
through  the  bankruptcy  of  the  firm  or  the 
creation  of  a  trust  in  some  mode.  Strong 
and  well-considered  decisions  in  which  this 
doctrine  is  asserted,  with  citations  to  nu- 
merous authorities,  are  Case  v.  Beauregard, 
99  U.  S.  119,  25  L.  ed.  370;  Purple  v.  Far- 
rington,  119  Ind.  164,  4  L.  R.  A.  535,  21  N. 
E.  543.  These  cases  are  entirely  in  point  in 
the  present  controversy.  The  facts  in  each 
are  almost  identical  with  those  in  the  pres- 
ent case.  In  the  one  last  cited  it  was  terse- 
ly remarked  that  "members  of  a  partnership 
largely  indebted  and  insolvent  may  mort- 
gage the  firm  property  to  secure  an  individ- 
ual indebtedness  if  in  so  doing  they  act  in 
good  faith."  This  we  believe  to  be  the  law. 
The  judgment  of  the  court  below  is  re- 
versed, with  directions  to  proceed  in  accord- 
ance with  this  opinion. 

All  the  Justices  concur. 
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J.  M.  MATHEWS  et  al.9  Appts., 

v. 

G.  N.  MURPHY. 

A  statute  authorial  mar  the  state  board  of 
health  to  revoke  a  physician's  license 

for  grossly  unprofessional  conduct  likely  to 
deceive  or  defraud  the  public,  without  fixing 
any  standard  by  which  such  fact  shall  be  de- 
termined. Is  void. 

(June  22,  1901.) 

APPEAL  by  defendants  from  a  judgment 
of  the  Circuit  Court  for  Warren  County 
enjoining  them  from  attempting  to  revoke 
plaintiff's  license  to  practise  medicine.  Af- 
firmed. 

The  facte  are  stated  in  the  opinion. 

Messrs.  William  8.  Pryor,  Clarence 
U.  McElroy,  Aaron  Kohn,  and  Edward 
W.  Hines,  for  appellants: 

The  state  may,  in  the  exercise  of  the  po- 
lice power,  confer  on  a  board  of  physicians 
the  power  to  grant  and  refuse  licenses  to 
practise  medicine. 

Driscoll  v.  Com.  93  Ky.  393,  20  S.  W. 
431 ;  Hargan  v.  Purdy,  93  Ky.  424,  20  S.  W. 
432;  Dent  v.  West  Virginia,  129  U.  S.  114, 
32  L.  ed.  623,  9  Sup.  Ct.  Rep.  231 ;  Hawker 
v.  Veto  York,  170  U.  S.  189,  42  L.  ed.  1002, 
18  Sup.  Ct.  Rep.  573;  Ex  parte  Frazer,  54 
Cal.  94;   Harding  v.  People,  10  Colo.   387, 

15  Pac.  727;  Williams  v.  People,  121  111. 
84,  11  N.  E.  881 ;  State  em  rel.  Burroughs  v. 
Webster,  150  Ind.  607,  41  L.  R.  A.  212,  50 
N.  E.  750;  Iowa  Eclectic  Medical  College 
Asso.  v.  Schrader,  87  Iowa,  659,  20  L.  R. 
A.  355,  55  N.  W.  24;  AUopathio  State  Bd. 
of  Medical  Examiners  v.  Fowler,  50  La. 
Ann.  1358,  24  So.  809;  Hewitt  v.  Charier, 

16  Pick.  353;  People  v.  Phippin,  70  Mich. 
6,  37  N.  W.  888;  State  ex  rel  Powell  v. 
State  Medical  Examining  Board,  32  Minn. 
324,  50  Am.  Rep.  575,  20  N.  W.  238;  State 
ex  rel.  Hathaway  v.  State  Bd.  of  Health, 
103  Mo.  22,  15  S.  W.  322;  Craig  v.  State 
Bd.  of  Medical  Examiners,  12  Mont.  203,  29 
Pac  532;  Gee  Wo  v.  State,  36  Neb.  241, 
54  N.  W.  513;  Ex  parte  Spinney,  10  Nev. 
323;  Re  Roe  Chung,  9  N.  M.  130,  49  Pac. 
952;  People  v.  Hawker,  152  N.  Y.  234,  46 
N.  E.  607;  State  v.  Van  Doran,  109  N.  C. 
864,  14  S.  E.  32;  State  v.  Randolph,  23  Or. 
74,  17  L.  R.  A.  470,  31  Pac.  201 ;  Re  Bauer 
(Pa.)  4  Atl.  913;  People  v.  Hasbrouck,  11 
Utah,  291,  39  Pac.  918;  State  v.  Carey,  4 
Wash.  424,  30  Pac.  729. 

The  power  to  revoke  certificates  to  prac- 
tise medicine  is  commensurate  with  the 
power  to  refuse,  and,  like    the    power    to 

Note. — For  cases  In  this  series  as  to  constl- 
tot  tonality  of  regulation  of  practice  of  physi- 
cians generally,  see  note  to  Louisville  Safety 
Vault  ft  T.  Co.  v.  Louisville  ft  N.  R.  Co.  (Ky.) 
14  L.  R.  A.  on  page  579;  State  ex  rel.  Bur- 
roughs v.  Webster  (Ind.)  41  L.  R.  A.  212 ;  and 
Scholle  v.  State  (Md.)  50  L.  R.  A.  411. 
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f'rant  and  refuse,  may  be  conferred  by  the 
egislature  on  a  board  of  physicians. 

Ky.  Stat.  S  98;  Baker  v.  Com.  10  Bush, 
597;  Atty.  Gen.  ex  rel.  Rich  v.  Jochim,  99 
Mich.  358,  23  L.  R.  A.  699,  58  N.  W.  611; 
Dent  v.  West  Virginia,  129  U.  S.  114,  32 
L.  ed.  623,  9  Sup.  Ct.  Rep.  231 ;  Superintend- 
ent of  Common  Schools  v.  Taylor,  20  Ky.  L. 
Rep.  1241,  49  S.  W.  38;  People  use  of  State 
Bd.  of  Health  v.  McCoy,  125  111.  289,  17  N. 
E.  786;  State  ex  rel.  Chapman  v.  State  Bd. 
of  Medical  Examiners,  34  Minn.  387,  26  N. 
W.  123;  Re  Smith,  10  Wend.  449. 

Even  though  the  right  conferred  by  a  cer- 
tificate to  practise  medicine  is^  regarded  as 
properly,  it  may  be  destroyed  when  the  pub- 
lic good  requires. 

Jarman  v.  Patterson,  7  T.  B.  Mon.  644; 
Varden  v.  Mount,  78  Ky.  86,  39  Am.  Rep. 
208;  Orlando  v.  Pragg,  31  Fla.  Ill,  19  L. 
R.  A.  196,  12  So.  368;  Deems  v.  Baltimore, 
80  Md.  164,  26  L.  R.  A.  541,  30  Atl.  648. 

Ky.  Stat.  §  2615,  empowering  the  state 
board  of  health  to  revoke  a  certificate  to 
practise  medicine  "for  grossly  unprofession- 
al conduct  of  a  character  likely  to  deceive 
or  defraud  the  public,"  is  not  void  for  un- 
certainty. 

Hawker  v.  yew  York,  170  U.  S.  189,  42 
L.  ed.  1002,  18  Sup.  Ct  Rep.  573;  Baker 
v.  Com.  10  Bush,  598 ;  Louisville  d  N.  R.  Co. 
v.  Com.  103  Ky.  605,  45  S.  W.  880,  46  S.  W. 
697;  Superintendent  of  Common  Schools  v. 
Taylor,  20  Ky.  L.  Rep.  1241,  49  S.  W.  38; 
People  use  of  Bd.  of  Health  v.  McCoy,  125 
111.  289,  17  N.  E.  786;  State  ex  rel.  Chap- 
man v.  State  Board  of  Medical  Examiners, 
34  Minn.  387,  26  N.  W.  123. 

The  fact  that  the  power  conferred  may 
be  abused  does  not  render  the  statute  void. 

Dent  v.  West  Virginia,  129  U.  S.  114,  32 
L.  ed.  623,  9  Sup.  Ct.  Rep.  231 ;  Atty.  Gen. 
ex  rel.  Rich  v.  Jochim,  99  Mich.  358,  23  L. 
R.  A.  706,  58  N.  W.  611 ;  Iowa  Eclectic  Med- 
ical College  Asso.  v.  Schrader,  87  Iowa,  659, 
20  L.  R.  A.  360,  55  N.  W.  24 ;  People  ex  rel. 
yechamcus  v.  City  Prison,  144  N.  Y.  529, 
27  L.  R.  A.  722,  39  N.  E.  686;  Allopathic 
State  Bd.  of  Medical  Examiners  v.  Fowler, 
50  La.  Ann.  1358,  24  So.  809. 

The  power  of  the  board  to  correct  a  mis- 
take in  issuing  a  certificate,  or  to  determine 
that  the  holder  no  longer  possesses  the 
requisite  character  or  capacity,  is  not  the 
judicial  power  to  which  the  Constitution  re- 
fers. 

It  has  never  been  held  that  to  grant  or  to 
refuse  to  grant,  such  a  license  as  this  is  the 
exercise  of  judicial  power. 

State  ex  rel.  Chapman  v.  State  Bd.  of 
Medical  Examiners,  34  Minn.  387,  26  N.  W. 
123;  Fox  v.  McDonald,  101  Ala.  51,  21  L. 
R.  A.  529,  13  So.  416;  De  Camp  v.  Archi- 
bald, 50  Ohio  St.  618,  35  N.  E.  1056;  Pen- 
nington v.  Woolfolk,  79  Ky.  16;  Sinking 
Fund  Comrs.  v.  George,  20  Ky.  L.  Rep.  938, 
47  S.  W.  779;  Pumell  v.  Mann,  20  Ky.  L. 
Rep.  1146,  48  S.  W.  407. 

The  legislature  may  confer  upon  execu- 
tive officers  the  power  of  removal. 
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State  ex  rel.  Atty.  Oen.  v.  Hawkins,  44 
Ohio  St.  08,  5  N.  E.  228;  Atty.  Gen.  ex  rel 
Rich  v.  Jochim,  99  Mich.  358,  23  L.  R.  A. 
699,  58  N.  W.  611;  Voight  v.  Newark  Excise 
Comrs.  59  N.  J.  L.  358,  37  L.  R.  A.  292,  36 
Atl.  686. 

Messrs.  Wilkin*  Sc  Bradburm,  with  Mr. 
l*ewis  MeQuowa,  for  appellee: 

The  statute  which  confers  on  the  state 
board  of  health  the  power  to  revoke  the  cer- 
tificate of  a  physician  is  void  for  uncertain- 
ty. 

Ky.  Stat.  §§  2050,  2615;  Louisville  d  N. 
R.  Co.  v.  Com.  99  Ky.  132,  33  L.  R.  A.  209, 
35  S.  W.  129;  Louisville  A  N.  R.  Co.  v.  Rail- 
road Commission,  19  Fed.  679;  Chicago  & 
N.  W.  R.  Co.  v.  Dey,  1  L.  R.  A.  744,  2  In- 
ters. Com.  Rep.  326,  35  Fed.  866;  Tozer  v. 
United  StateV,  4  Inters.  Com.  Rep.  245,  52 
Fed.  917 ;  Chicago,  B.  A  Q.  R.  Co.  v.  People, 

77  111.  443;  Ex  parte  Jackson,  45  Ark.  164; 
Ex  parte  McNulty,  77  Cal.  164,  19  Pac.  237. 

Ky.  Stat.  §  2615,  confers  on  the  board  of 
health  judicial  and  legislative  powers,  and 
is  therefore  void. 

Ky.  Const.  §§  27,  28,  114,  130;  Com.  v. 
Jones,  10  Bush,  749;  Oorham  v.  Luckett,  6 
B.  Mon.  160;  Lowe  v.  Com.  3  Met.  238; 
Page  v.  Hardin,  8  B.  Mon.  672;  Burkett  v. 
McCarty,  10  Bush,  758;  6  Am.  &  Eng.  Enc. 
Law,  2d  ed.  p.  1026;  Ex  parte  Jackson,  45 
Ark.  164. 

The  police  power  of  the  state  is  subject, 
like  all  other  legislative  powers,  to  the 
paramount  authority  of  the  state  and  Fed- 
eral Constitutions. 

Toledo,  W.  16  W.  R.  Co.  v.  Jacksonville, 
67  111.  37,  16  Am.  Rep.  611;  1  Dill.  Mun. 
Corp.  p.  143;  Slaughter-House  Cases,  16 
Wall.  36,  21  L.  ed.  394;  Varden  v.  Mount, 

78  Ky.  92,  39  Am.  Rep.  208;  Armstrong  v. 
Broum,  20  Ky.  L.  Rep.  1766,  50  S.  W.  17; 
Ky.  Stat.  S  2047. 

A  profession  is  property,  and  the  depriva- 
tion of  the  right  to  pursue  it  is  a  punish- 
ment. 

Cummings  v.  Missouri,  4  Wall.  277,  18 
L.  ed.  356;  Com.  v.  Jones,  10  Bush,  731; 
Re  Dorsey,  7  Port.  (Ala.)  293;  Barker  v. 
People,  3  Cow.  686,  15  Am.  Dec.  322. 

Pftynter,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  principal  question  involved  is  the  va- 
lidity of  §  2615,  Ky.  Stat,  under  which  the 
appellants,  the  state  board  of  health,  under- 
took, for  alleged  unprofessional  conduct,  to 
revoke  the  certificate  of  the  appellee,  which 
had  been  granted  him  to  practise  medicine 
in  this  state.  The  section  reads  as  fol- 
lows: "The  state  board  of  health  may  re- 
fuse to  issue  the  certificate  provided  for  in 
§  2613  of  this  article  to  any  individual 
guilty  of  grossly  unprofessional  conduct  of 
a  character  likely  to  deceive  or  defraud  the 
public,  and  it  may,  after  due  notice  and 
hearing,  revoke  such  certificates  for  like 
cause.  In  all  cases  of  refusal  or  revocation 
the  applicant  may  appeal  to  the  governor, 
who  may  affirm  or  overrule  the  decision  of 
the  board,  and  this  decision  shall  be  final." 
From  the  averments  of  the  petition  it  ap- 
pears that  the  appellee  received  the  degree 
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of  M.  D.  from  the  Kentucky  School  of  Medi- 
cine, a  reputable  medical  college  chartered 
under  the  laws  of  this  state;  that  he  took  a 
post-graduate  course  in  New  York  City,  and 
also  in  Chicago;  that  he  had  spent  a  large 
sum  of  money  in  acquiring  his  medical  edu- 
cation; that  after  his  diploma  had  been 
registered  in  the  office  of  the  clerk  of  the 
Warren  county  court,  as  required  by  law, 
he  was,  on  October  3,  1893,  granted  a  cer- 
tificate by  the  state  board  of  health,  which 
authorized  him  to  practise  medicine  in  this 
state.  While  it  is  not  our  purpose  to  dis- 
cuss the  charges  upon  which  the  state  board 
of  health  proposed  to  try  the  appellee,  it 
may  be  well  to  give  an  epitome  of  them. 
It  is  charged — First,  that  he  advertised 
that  he  could  cure  cancer,  tapeworm,  and 
piles  without  the  use  of  the  knife;  second, 
by  advertising  he  reflected  upon  the  medical 
profession;  third,  practising  osteopathy; 
fourth,  he  guarantees  a  cure  or  no  pay; 
fifth,  that  by  reason  of  the  alleged  acts  he 
has  been  guilty  of  unprofessional  conduct  of 
a  character  likely  to  deceive  or  defraud  the 
public.  Section  2613,  Ky.  Stat.,  authorizes 
the  state  board  of  health,  upon  application, 
to  issue  a  certificate  to  any  reputable  physi- 
cian, who  is  practising  or  who  desires  to  be- 
gin the  practice  of  medicine  in  this  state, 
who  possesses  any  of  the  following  qualifica- 
tions: "1.  A  diploma  from  a  reputable 
medical  college  legally  chartered  under  the 
laws  of  this  state.  2.  A  diploma  from  a 
reputable  and  legally  chartered  medical  col- 
lege of  some  other  state  or  country,  indorsed 
as  such  by  the  state  board  of  health.  3. 
Satisfactory  evidence  from  the  person  claim- 
ing the  same  that  such  person  was  reputa- 
bly and  honorably  engaged  in  the  practice  of 
medicine  in  this  state  prior  to  February 
23,  1864.  Satisfactory  evidence  from  any 
person  who  was  reputably  and  honorably  en- 
gaged in  the  practice  of  medicine  in  this 
state  prior  to  February  23,  1884,  who  has 
passed  a  satisfactory  practical  examination 
before  said  board.  Applicants  may  present 
their  credentials  by  mail  or  proxy,  and  the 
board  shall  issue  its  certificate  to  such  ap- 
plicants as  are  entitled  thereto  as  though 
the  applicant  was  present.  All  certificates 
shall  be  signed  by  the  president  and  secre- 
tary, and  attested  by  seal  of  the  board,  and 
not  more  than  $2  shall  be  charged  for  any 
certificate." 

The  appellee  possessed  the  requisite  quali- 
fications, which  entitled  him  to  a  license  to 
practise  his  profession,  and  the  state  board 
of  health  accordingly  gave  it  to  him.  It  is 
sought  now  to  deprive  him  of  that  license 
because  of  the  alleged  unprofessional  con- 
duct. The  license  which  he  received  is  cer- 
tainly a  "right"  or  "estate."  The  purpose 
of  our  statute,  in  conferring  upon  the  state 
board  of  health  the  right  to  grant  to  per- 
sons possessing  certain  qualifications  the 
right  to  practise  medicine,  was  with  the 
view  of  preventing  them  from  entering  the 
profession  except  they  were  fitted  for  it. 
The  legislature  recognized  that  the  public 
was  entitled  to  be  protected  from  persons 
who  desired  to  engage  in  the  practice  of 
medicine  who  did  not  possess  the  requisite 
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knowledge  or  qualiflcationa  to  engage  in  it. 
The  power  to  regulate  it  must  be  fixed  some- 
where, and  the  legislature  thought  it  wise 
to  lodge  that  power  with  the  state  board  of 
health.  It  was  never  intended  by  the  legis- 
lature that  the  power  should  be  arbitrarily 
or  capriciously  exercised. 

The  appellee  having  fitted  himself  for  this 
learned  profession,  and  having  been  licensed 
to  practise  the  same,  the  question  arises, 
Has  the  state  board  of  health  the  right  to 
charge  him. with  "unprofessional  conduct 
likely  to  deceive  or  defraud  the  public,"  and 
erect  a  standard  by  which  that  conduct  is 
to  be  measured,  and  if  in  its  judgment  he 
does  not  meet  its  requirements  summarily 
deprive  him  of  a  right  or  estate  or  both? 
The  effect  of  such  action  of  the  board  would 
cause  the  appellee  to  lose  a  large  sum  of 
money  which  he  has  spent  for  his  profes- 
sional education,  and  bar  him  from  the  ac- 
quisition of  a  livelihood  thereby,  and  at  the 
same  time  mar  his  character  in  such  a  way 
that  it  would  take  years,  if  he  could  do  so 
at  all,  to  remove  it. 

The  statute  does  not  prescribe  the  man- 
ner by  which  a  physician  may  regulate  his 
conduct.  It  does  not  advise  him  in  advance 
what  act  or  acts  may  be  in  violation  of  its 
provisions.  He  is  not  told  what  is  lawful 
or  unlawful.  He  might  do  an  act  which  he 
regarded  as  entirely  proper,  which  neither 
violated  moral  law  nor  involved  turpitude, 
still  such  acts  might,  in  the  opinion  of  the 
state  board  of  health,  amount  to  unprofes- 
sional conduct,  and  which  in  its  opinion  did 
or  was  calculated  to  deceive  or  defraud  the 
public.  The  physician  who  did  the  act  of 
which  complaint  was  made  before  the  state 
board  of  health  could  not  know  at  the  time 
the  act  was  done  what  standard  would  be 
thereafter  erected  by  the  board  by  which  its 
effect  was  to  be  determined.  As  the  statute 
does  not  advise  him  beforehand  as  to  what 
is  unprofessional  conduct,  he  could  not 
knowingly  or  intentionally  be  guilty  of  it. 
The  legislature,  in  effect,  has  attempted  to 
commit  to  the  state  board  of  health  the 
right,  after  the  physician  has  done  some  act, 
to  determine  what  its  effect  is  to  be,  and,  if 
in  its  judgment  he  should  be  deprived  of  the 
right  to  practise  his  profession,  it  can  in- 
flict the  punishment  upon  him  by  revoking 
his  license.  If  the  legislature  desires  to 
declare  for  what  acts  or  conduct  a  physi- 
cian's license  to  practise  medicine  shall  be 
revoked,  it  is  competent  to  do  so,  and  to 
Test  in  some  tribunal  the  authority  to  in- 
vestigate and  try  the  charge  which  may  be 
made  under  such  a  statute. 

In  the  state  of  Arkansas  a  statute  was 
enacted  which  declared  it  to  be  unlawful 
for  one  "to  commit  any  act  injurious  to  the 
public  health,  or  public  morals,  or  to  the 
perversion  or  obstruction  of  public  justice, 
or  the  due  administration  of  the  laws." 
In  passing  upon  this  statute  in  Em  parte 
Jackson,  45  Ark.  164,  the  court  said:  "The 
law  is  simply  null.  The  Constitution, 
which  forbids  ex  post  facto  laws,  could  not 
tolerate  a  law  which  would  make  an  act  a 
crime  or  not,  according  to  the  moral  senti- 
ment which  might  happen  to  prevail  with 
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the  judge  and  jury  after  the  act  had  been 
committed."  This  court,  in  Louisville  &  N. 
R.  Co.  v.  Com.  99  Ky.  132,  33  L.  R.  A.  209, 
35  S.  W.  129,  referred  to  the  case  of  Em 
parte  Jackson  with  approval.  It  was  held 
in  Em  parte  McNulty,  77  Cal.  164,  19  Pac. 
237,  that  no  one  should  be  punished  "for  the 
violation  of  any  vague,  undefined  notion  of 
unprofessional  conduct,  which  might,  after 
the  fact,  be  entertained  by  certain  individ- 
uals constituting  a  board  of  examiners." 
What  the  present  state  board  of  health 
might  consider  unprofessional  conduct 
might  be  adjudged  by  another  board  not  to 
be.  An  act  committed  during  the  adminis- 
tration of  the  present  board  might  be  re- 
garded by  it  as  not  being  unprofessional 
conduct,  yet  the  board  which  succeeds  it 
might  adjudge  it  to  be,  as  the  statute  pre- 
scribes no  rule  which  is  to  govern  the  con- 
duct of  the  medical  profession  or  the  state 
board  of  health  in  adjudging  its  effect.  For 
the  reasons  given,  we  do  not  .think  the  act 
is  valid  in  so  far  as  it  attempts  to  confer 
upon  the  state  board  of  health  the  right  to 
revoke  a  license  which  has  been  granted  by 
it  to  a  physician  to  practise  his  profession. 
This  conclusion,  however,  applies  alone  to 
so  much  of  the  statute  as  authorizes  the 
board  to    revoke    a    physician's    license  to 

Sractise  medicine  for  unprofessional  con- 
uct.  That  part  of  the  statute  which  au- 
thorizes the  board  to  pass  upon  the  qualifi- 
cations of  persons  to  practise  medicine  and 
to  license  them  is  valid.  If  the  board 
should  exercise  that  power,  either  arbitra- 
rily or  capriciously,  tne  party  injured  may 
obtain  relief  in  the  courts. 
The  judgment  is  affirmed. 

Dn  Relle,  J.,  does  not  concur  In  the  rea- 
soning of  the  court.  O'Rear,  J.,  was  not  a 
member  of  the  court  when  this  case  was  de- 
cided. 

Rehearing  denied. 


Ernest  TYLER,  Appt., 
v. 

MOODY  &  OFFUTT  et  ah 

1.     Knowledge  of  the  falsity  of  *  war- 
ranty that  an  acetylene  gas  machine  is  safe 

Note. — For  a  case  in  this  series  as  to  right 
to  recover  for  personal  Injuries  caused  by  horse 
warranted  to  be  safe,  see  Cameron  v.  Mount 
(Wis.)  22  L.  R.  A.  512. 

As  to  Implied  warranty  of  safety  of  horse  or 
vehicle  kept  for  hire,  to  give  a  right  of  action 
for  personal  injuries,  see  Co  pel  and  v.  Draper 
(Mass.)  19  L.  R.  A.  283,  and  note. 

As  to  liability  for  negligence  In  the  escape 
and  explosion  of  gas,  see  Ohio  Gas  Fuel  Co.  v. 
Andrews  (Ohio)  29  L.  R.  A.  837,  and  note. 

As  to  liability  of  seller  of  dangerous  machine 
or  other  article,  for  injuries  caused  thereby,  see 
Helzer  v.  Klngsland  &  D.  Mfg.  Co.  (Mo.)  15  L. 
R.  A.  821,  and  Schubert  v.  J.  R.  Clark  Co. 
(Minn.)  15  L.  R.  A.  818,  and  footnote  thereto. 
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need  not  be  alleged  In  an  action  to  recover 
for  Its  breach. 
2.  Damigei  for  personal  injuries 
caused  by  the  explosion  of  an  acety- 
lene aas  machine  may  be  recovered  in 
an  action  for  breach  of  warranty  of  Its  safety. 

(June  6,  1901.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  circuit  court  for  Jefferson  County  in 
favor  of  defendants  in  an  action  brought  to 
recover  damages  for  personal  injuries  caused 
by  the  explosion  of  a  gas  generator  sold  to 
plaintiff  by  defendants.    Reversed. 

The  facts  are  'stated  in  the  opinion. 

Messrs.  P.  J.  Beard  and  Willis  Sc  Wil- 
lis, with  Messrs,  Slmrall  Sc  Doolan,  for 
appellant: 

Representations  made  by  the  appellees  to 
the  appellant  in  this  case  amount  to  a  war- 
ranty. 

Lamme  v.  Qregg,  1  Met  (Ky.)  446,  71 
Am.  Dec.  489;  McOUntook  v.  Emick,  87  Ky. 
160,  7  S.  W.  903;  Bedford  v.  Magibben,  12 
Ky.  L.  Rep.  196,  13  S.  W.  1082;  Kellogg 
Bridge  Co.  v.  Hamilton,  110  U.  S.  108,  28 
L.  ed.  86,  3  Sup.  Ct.  Hep.  537. 

Where  an  article  is  sold  for  a  particular 
purpose,  the  law  will  imply  a  warranty  of 
fitness  for  that  purpose. 

Shippen  v.  Bowen,  122  U.  S.  582,  30  L.  ed. 
1174,  7  Sup.  Ct  Rep.  1283;  Kellogg  Bridge 
Co.  v.  Hamilton,  110  U.  S.  108,  28  L.  ed.  86, 
3  Sup.  Ct.  Rep.  537 ;  Brown  v.  Edgington,  2 
Mann.  &  6.  279;  Borradaile  v.  Brunton,  8 
Taunt.  535;  Bedford  v.  Magibben,  12  Ky. 
L.  Rep.  196,  13  S.  W.  1082;  Crutcher  v. 
McManus,  13  Ky.  L.  Rep.  692;  Hay  croft  v. 
Waldeii,  14  Ky.  L.  Rep.  892;  28  Am.  &  Eng. 
Enc.  Law,  pp.  764,  765. 

In  a  suit  ex  contractu  for  breach  of  war- 
ranty, the  plaintiff  may  recover:  (1)  Such 
damages  as  are  the  natural  and  necessary  re- 
sult of  the  breach,  and  (2)  such  other  or 
consequential  damages  as  the  parties  may  be 
reasonably  supposed  to  have  had  in  contem- 
plation when  the  Bale  was  made,  as  might 
probably  result  from  the  breach. 

28  Am.  &  Eng.  Enc.  Law,  pp.  748,  764,  836, 
837,  840;  Hadley  v.  Bamendale,  9  Exch.  341 ; 
Smith  v.  Western  U.  Teleg.  Co.  83  Ky.  104; 
Western  U.  Teleg.  Co.  v.  Van  Cleave,  22  Ky. 
L.  Rep.  55,  54  S.  W.  827 ;  White  v.  Miller, 
71  N.  Y.  118,  27  Am.  Rep.  13;  Marshall  v. 
Peck,  1  Dana,  612;  Wiedeman  v.  Keller,  171 
111.93, 49  N.E.  210;  10  Am.  &  Eng.  Enc.  Law, 
1st  ed.  p.  153;  Greenby  v.  Brooks,  13  Ky.  L. 
Rep.  298 ;  Broquet  v.  Tripp,  36  Kan.  700,  14 
Pac.  227;  Borradaile  v.  Brunton,  8  Taunt. 
535;  Longmeid  v.  Holliday,  6  Exch.  761; 
Page  v.  Ford,  12  Ind.  46;  Sinker  v.  Kidder, 
123  Ind.  528,  24  N.  E.  341 ;  Dushane  v.  Ben- 
edict, 120  U.  S.  630,  30  L.  ed.  810,  7  Sup.  Ct. 
Rep.  696;  Bruce  v.  Fiss,  D.  6  C.  Horse  Co. 
47  App.  Div.  273,  62  N.  Y.  Supp.  96;  Deane 
▼.  Michigan  Stove  Co.  69  111.  App.  106 ;  Clag- 
horn  v.  Lingo,  62  Ala.  230;  2  Sedgw.  Dama- 
ges, 8th  ed.  §{  765-769,  781 ;  8  Am.  &  Eng. 
Enc.  Law,  2d  ed.  pp.  586,  587,  595,  614,  615. 

In  an  action  upon  a  warranty  the  scienter 
need  not  be  alleged,  or,  if  alleged,  need  not 
be  proved. 
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Shippen  v.  Bowen,  122  U.  S.  582,  30  L.  ed. 
1174,  7  Sup.  Ct.  Rep.  1283;  Massie  v.  Craw- 
ford, 3  T.  li.  Mon.  218;  Qregg  ▼.  Wood,  S 
Ky.  L.  Rep.  526. 

Messrs.  J.  O.  Beokham  &  Son,  with 
Messrs.  P.  B.  Moir  and  Upton  W.  Muir, 
for  appellees  Hall  &  Son : 

An  agent  is  not  responsible  for  his  repre- 
sentations, though  false,  unless  made  with 
knowledge  of  their  falsity,  or  in  bad  faith, 
or  fraudulently,  or  in  reckless  disregard  of 
the  truth. 

Campbell  ▼.  HiUman,  15  B.  fton.  508,  61 
Am.  Dec.  195. 

Unless  the  party  who  makes  a  representa- 
tion knows,  when  he  makes  it,  that  it  is 
false,  he  is  not  deemed  guilty  of  fraud, 
however  erroneous  or  untrue  it  may  happen 
to  be.  The  true  doctrine  is  that  an  innocent 
misrepresentation — not  being  fraudulent — > 
furnishes  no  cause  of  action. 

Stewart  v.  Dougherty,  3  Dana,  480;  Mat- 
tingly  v.  Russell,  16  Ky.  L.  Rep.  875;  Jones 
v.  Ross,  98  Ala.  448,  13  So.  319;  Herring  v. 
Skaggs,  62  Ala.  180,  34  Am.  Rep.  4;  Froh- 
reich  v.  Gammon,  28  Minn.  480,  11  N.  W. 
88;  Huyett  <£  S.  Mfg.  Co.  v.  Cray,  111  N.  C. 
93,  15  S.  E.  940;  Hadley  v.  Baxendale,  9 
Exch.  341. 

Messrs.  W.  S.  Pryor  and  Pryor,  O'Neal, 
Sc  Pryor  for  appellees  Moody  &  Offutt. 

White,  J.,  delivered  the  opinion  of  the 
court: 

The  appellant  brought  this  action  to  re- 
cover for  damages  for  personal  injuries 
caused  by  an  explosion  of  a  gas  generator  for 
the  manufacture  of  acetylene  gas,  sold  by 
appellees  Hall  &  Son,  and  manufactured  by 
appellees  Moody  &  Offutt.  Appellant  avers 
in  his  petition  that  appellees  "guaranteed 
and  represented  to  him  at  the  time  of  said 
sale,  and  as  a  part  of  said  contract,  that 
the  said  machine,  and  the  use  thereof  in 
generating  acetylene  gas,  was  and  would  be 
entirely  safe,  and  that  no  danger  or  injury 
would  or  could  result  therefrom;  and  that 
said  machine  was  and  would  be  perfectly 
automatic  in  its  action,  and  could  only  make 
gas  equal  to  the  consumption ;  and  that  same 
was  so  constructed  as  to  be  absolutely  safe 
in  its  use,  and  that  same  could  not  generate 
gas  beyond  the  capacity  of  the  machine ;  and 
that  same  could  always  be  depended  upon  to 
do  the  work  claimed  for  it;  and  that  same 
was  so  simple  in  construction  that  there  waa 
absolutely  nothing  about  it  to  get  out  of  or 
der ;  and  that  the  same  was  simple  and  safe, 
and  that  same  cauld  not  generate  gas  in  suf- 
ficient quantity  to  blow  up  or  explode  same ; 
and  this  plaintiff  relied  upon  said  represen- 
tations and  statements  as  true.  .  .  . 
But  he  says  that  said  representations  were 
false  and  untrue."  and  it  is  then  set  out  that 
each  representation  was  untrue,  and  that  ap- 
pellant was  properly  attending  to  the  ma- 
chine, and  without  fault  on  the  part  of  ap- 
pellant the  generator  did  explode  and  blow 
up,  by  which  he  was  seriously  and  perma- 
nently injured.  Appellees  answered,  deny- 
ing that  representations  alleged  that  they 
claimed  or  represented  the  machine  as  abso- 


1901. 


Ttlbb  y.  Moody  &  Offutt. 


410 


hitely  perfect,  or  that  no  danger  or  injury 
could  possibly  happen  in  its  use;  and  denied 
any  representation  that  the  machine  could 
not  generate  gas  in  sufficient  quantity  to 
blow  up  or  explode,  though  it  is  true,  if  kept 
in  good  order,  and  used  with  care,  it  cannot 
generate  gas  sufficient  to  cause  an  explosion. 
However  it  was  admitted  that  they  repre- 
sented that  the  machine  was  safe,  and  they 
aver  that  with  proper  and  careful  use  it  was 
sale.  Appellees  Moody  and  Offutt  also  de- 
nied that  appellees  Hall  &  Son  were  their 
agents  in  making  the  sale  and  representa- 
tions, such  as  were  made,  and  they  pleaded 
that  the  injury  was  caused  by  the  negligence 
oi  appellant  himself.  These  answers  were 
filed  without  a  demurrer  to  the  petition.  On 
trial  the  appellant  introduced  evidence  tend- 
ing to  prove  every  allegation  of  his  petition. 
He  testified  to  representations  and  war- 
ranties by  Hall  &  Son  to  him,  before  and  at 
the  time  of  the  contract  of  sale,  that  the  ma- 
chine wab  perfectly  safe,  and  would  not  and 
could  not  explode  except  by  contract  with 
fire ;  that  appellant  had  no  knowledge  or  in- 
formation as  to  the  machine,  or  the  manu- 
facture of  acetylene  gas,  except  as  given  him 
by  Hall  &  Son,  and  also  from  a  circular  is- 
sued by  Moody  &  Offutt,  who  were  the  manu- 
facturers of  the  machine ;  that  appellant  re- 
lied on  these  statements  and  representations 
as  true,  and  was  thereby  induced  to  buy,  and 
he  did  buy,  the  machine,  which  appellees 
Hall  &  Son  placed  in  his  house,  and  put  in 
operation ;  that  in  the  use  of  the  machine  as 
directed,  and  while  exercising  due  care  and 
caution,  and  without  fault  on  appellant's 
part,  the  machine  exploded,  causing  appel- 
lant's injury.  The  extent  of  the  injury  was 
shown,  which  was  considerable.  The  circu- 
lar furnished  by  the  manufacturers,  Moody 
k  Offutt,  was  introduced.  At  the  conclusion 
of  appellant's  evidence  the  court  directed  a 
verdict  for  appellees,  and,  judgment  being 
accordingly  rendered  this  appeal  is  prose- 
cuted. 

In  the  judgment  rendered  the  court  re- 
quired appellees  to  pay  the  costs  from  the 
time  of  filing  their  answers,  including  the 
trial;  the  court  being  of  opinion  that  the 
petition  was  insufficient.  Counsel  for  ap- 
pellees rely  on  the  case  of  Jones  v.  Ross,  98 
Ala.  448,  13  So.  319,  and  cases  cited,  to  sus- 
tain the  judgment  of  the  court  below.  In 
that  case  Ross  sued  Jones  to  recover  dam- 
ages for  breach  of  warranty  in  the  sale  of 
a  horse.  The  petition  alleged  that  "defend- 
ant sold  to  plaintiff  a  horse,  which  defend- 
ant falsely  represented  to  be  gentle,  and  to 
work  kind  and  gentle  anywhere."  The 
horse,  being  hitched  to  a  buggy,  ran  away, 
whereby  plaintiff  was  injured,  for  which 
recovery  was  sought.  The  petition  further 
avers  "that  the  defendant  knew  said  horse 
was  vicious  and  unsafe,  and  intentionally 
represented  him  to  plaintiff  to  be  safe  and 
senile."  The  supreme  court  of  Alabama 
held  the  petition  to  be  sufficient  to  enable 
Boss  to  recover  for  his  injuries,  but  on  the 
proof  the  court  held  that  the  case  was  not 
made  out,  and  a  peremptory  instruction 
should  have  been  given.  The  court  on  that 
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point  said:  "There  is  not  one  particle  of 
evidence  in  the  record  tending  to  show  that 
defendant  knew,  or  had  reason  to  believe, 
the  horse  to  be  vicious  and  unsafe,  or  that 
the  affirmation  was  of  that  reckless  character 
to  be  the  equivalent  of  bad  faith;  and  with- 
out proof  of  some  fact  or  circumstance  tend- 
ing to  sustain  these  averments  plaintiff  was 
uot  entitled  to  recover  for  personal  injuries 
in  this  action."  In  that  opinion  the  court 
refers  to  the  case  of  Herring  v.  Skaggs,  62 
Ala.  180,  34  Am.  Rep.  4,  as  decisive  of  the 
question  as  to  what  averments  were  neces- 
sary to  recovery.  The  averments  in  the  pe- 
tition of  the  case  at  bar  are  that  appellees 
expressly  warranted  that  the  machine  would 
not  and  could  not  explode.  It  is  not  alleged 
that  appellees  knew  this  to  be  false,  but  it 
is  alleged  that  it  was  false,  for  the  machine 
did  explode  and  blow  up.  Counsel  for  ap- 
pellees insist  that  there  is  not  an  averment 
of  scienter  in  the  petition,  and  it  is  there- 
fore insufficient.  In  Chitty,  PI.  137,  the 
author  says  that  case  or  assumpsit  may  be 
supported  for  a  false  warranty  on  the  sale 
of  the  goods,  and  that  "in  an  action  upon 
the  case  in  tort  for  a  breach  of  a  warranty 
of  goods  the  scienter  need  not  be  laid  in  the 
declaration,  nor,  if  charged,  would  it  be 
proved."  In  the  case  of  Bhippen  v.  Bowen, 
122  U.  S.  576,  30  L.  ed.  1172,  7  Sup.  Ct.  Rep. 
1283,  the  supreme  court  held  that  this  rule 
of  pleading,  as  stated  by  Chitty,  applied 
where  the  action  was  for  breach  of  an  express 
warranty,  and  the  scienter  need  not  be  al- 
leged; for,  if  the  warranty  was  expressly 
made,  it  made  no  difference  whether  the  war- 
rantor knew  it  was  false,  or  did  not  know 
whether  it  was  true  or  false.  This  case,  and 
the  authorities  cited,  are  decisive  of  the  ques- 
tion that  it  is  not  necessary  to  allege  a 
knowledge  of  the  falsity  of  the  representa- 
tion when  made,  where  there  is  an  express 
warranty  of  any  particular  thing,  or  of  a 
machine  for  a  particular  purpose,  or  against 
particular  damages. 

It  is  argued  that  in  no  state  of  case  can 
a  recovery  be  had  for  the  injuries  to  appel- 
lant, because  they  are  too  remote.  A  lead- 
ing case  upon  the  criterion  of  recovery  for 
breach  of  warranty  is  Dushane  v.  Benedict, 
120  U.  S.  630, 30L.  ed.  810,  7  Sup.  Ct.  Rep. 
690.  The  Supreme  Court  there  said:  "The 
damages  recoverable  for  a  breach  of  warranty 
or  for  a  false  representation  include  all  dam- 
ages which,  in  the  contemplation  of  the  par- 
ties, or  according  to  the  natural  or  usual 
course  of  things,  may  result  from  the  wrong- 
ful act."  In  Sutherland,  Damages,  2d  ed. 
p.  1523,  §  675,  it  is  said,  after  a  review  of 
many  cases :  "A  buyer  may  recover  damages 
for  personal  injuries  which  result  from  sell- 
ing property  with  a  false  warranty.  .  .  . 
A  dealer  will  be  liable  for  like  injuries  from 
the  explosion  of  illuminating  oils  sold  with 
warranty,  express  or  implied,  which  is  un- 
true. And  so  will  any  vendor  be  held  an- 
swerable for  such  injuries  from  vicious  ani- 
mals sold  with  warranty  of  gentle  and  docile 
nature.  In  such  cases  there  is  a  negligence, 
which,  though  free  from  fraud,  involves  a 
serious  breach  of,  social  duty  as  well  as  con- 
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tract;  and,  when  the  injury  comes  to  the 
vendee  from  an  exposure  induced  by  the  war- 
ranty, doubtless  the  right  to  damages  in  an 
action  upon  the  warranty  would  be  coexten- 
sive with  that  allowed  for  compensation  in 
actions  for  negligence.  Where  an  act  of 
negligence  is  imminently  dangerous  to  the 
lives  of  others,  the  guilty  party  is  liable  to 
one  injured  thereby,  whether  a  contract  be- 
tween them  be  violated  by  that  negligence  or 
not.  If  the  law  and  a  contract  impose  the 
same  duty,  the  same  redress  for  violation  is 
due  by  either,  and  would  be  accorded,  unless 
there  should  be  practical  restriction  in  the 
form  of  action  necessarily  resorted  to  to 
obtain  that  redress.'*  The  doctrine  of  lia- 
bility for  all  damage  which,  in  the  contem- 
plation of  the  parties,  or  according  to  the 
natural  or  usual  course  of  things,  may  re- 
sult from  a  breach  of  the  warranty,  is  now 
well  recognized,  and  is  recognized  by  the 
Jones  v.  Ross  Case,  98  Ala.  448,  13  So.  319, 
where  the  court  held  the  petition  sufficient. 
The  exact  criterion  of  recovery  in  this  case, 
even  if  appellant  should  be  entitled,  on  the 
proof,  to  recover  at  all,  was  not  passed  on 
by  the  court  below,  unless  the  court  intended 
by  his  direction  of  verdict  to  hold  that  dam- 
ages for  personal  injury  could  not  be  re- 
covered, and  that  there  was  no  claim  of  dif- 


ference in  value  of  the  machine,  and  no  re- 
covery sought  therefor.  If  this  was  the  con- 
clusion of  the  lower  court,  we  are  of  opinion 
it  was  error.  The  warranty,  as  alleged  and 
proved  by  appellant's  evidence,  was  against 
explosion, — the  very  thing  shown  to  have 
happened.  Upon  this  showing  by  appellant, 
uncontradicted,  we  think  he  would  be  entitled 
to  recover  for  his  personal  injury,  as  this 
evidently  was  in  contemplation  of  the  par- 
ties, or,  according  to  the  natural  or  usual 
course  of  things,  might  result  from  a  breach 
of  the  warranty  that  the  machine  would  not 
expode.  An  explosion  of  a  machine  of  thia 
sort  would  usually  and  ordinarily  be  at- 
tended with  damage  other  than  to  the  ma- 
chine itself,  and  might  injure  persons, — be- 
ing near  a  dwelling,  would  probably  do  so, — 
and  so  it  must  be  held  that  personal  injury 
was  contemplated  as  a  probable  result  of  an. 
explosion,  and  that  was  what  appellant  was 
assured  would  not  happen.  We  conclude, 
therefore,  that  upon  the  case  as  presented  by 
appellant  a  peremptory  instruction  should 
not  have  been  given.  Without  contradictory 
evidence,  he  was  entitled  to  recover. 

For  the  reasons  indicated,  the  judgment  is 
reversed,  and  cause  remanded  for  a  new  trial, 
and  for  further  proceedings  consistent  here- 
with. 
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Albert  DELISLE 
v. 

Mrs.  Henry  P.  BOURRIAGUE,  Plff.  in  Cer- 
tiorari. 

(105  La.  77.) 

•1.  An  amendment  of  pleading's  la 
more  readily  allowed  than  refused. 
There  Is  no  substitution  of  a  new  plaintiff 
when  the  original  plaintiff  amends  his  peti- 
tion in  order  to  make  it  clearly  appear  that 
bis  children,  In  whose  name  he  sued,  were  the 
parties  actually  in  interest.  The  supplement 
and  amendment  were  duly  served. 

2.  Minora  have  a  cause  of  action  for  the 
personal  Injury  which  resulted  In  the  death 
of  their  mother.  The  right  of  action  of  the 
mother  Is  made  to  survive  in  the  name  of  her 
children. 

3.  Welgrht  Is  Riven  to  the  findings  of 
facts  by  the  district  judge  affirmed  by  the 
court  of  appeal.  Except  in  case  of  manifest 
error,  they  will  be  treated  and  considered  as 
true. 

4.  Defendant's  doirs  were  large,  and  had 
the  appearance  of  being  vicious,  and  it  is  in- 
ferred that  defendant  was  placed  on  her  guard 
as  to  their  propensity  to  do  harm. 

5.  Although  an  owner  Is  not  respon- 
sible when  the  damasre  Is  caused  by 
an  unforeseen  accident,  or  an  accident  he 
could  not  guard  against, — as,  when  it  arises 

•Headnotes  by  Brbaux,  J. 

Note. — As  to  liability  of  owner  of  dogs  for 
Injuries  by  them,  to  persons  coming  upon  own- 
er's premises,  see  Conway  v.  Grant  (Ga.)  14  L. 
R.  A.  196,  and  note. 
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from  a  vis  major, — he  Is  responsible  when  he 
is  chargeable  with  the  least  fault. 
6.  The  defendant  requested  the  de- 
ceased to  come  Into  her  yard,  and,  after 
she  (deceased)  had  complied  with  the  request, 
defendant  did  not  protect  her  from  the  attack 
of  her  savage  dogs.  She  is  therefore  respon- 
sible for  the  injury  which  the  dogs  inflicted. 

(January  7,  1901.) 

CERTIORARI  to  the  Court  of  Appeals  to 
review  a  judgment  affirming  a  judgment 
of  the  Civil  District  Court  for  the  Parish 
of  Orleans  in  favor  of  plaintiff  in  an  action 
brought  to  recover  damages  for  the  death  of 
plaintiff's  wife,  which  was  alleged  to  have 
been  caused  by  dogs  owned  by  defendant. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Sambola  Ac  Dueros,  Joseph.  B. 
Derbes,  and  Albert  Voorhies,  for  plain- 
tiff in  certiorari: 

No  new  plaintiff  may  legally  be  substi- 
tuted, by  way  of  amendment,  in  the  place  of 
the  original  plaintiff. 

Code  Pr.  arts.  112,  419;  Curacel  v.  Con- 
Ion,  2  Mart.  (La.)  143;  M'Rae  v.  M'Rae, 
11  La.  573;  Duncan  v.  Helm,  21  La.  Ann. 
304. 

No  amendment  is  admissible  in  law 
which  shows  a  right  or  cause  of  action, 
when  none  was  originally  shown. 

Act  No.  71,  1884;  Walton  v.  Booth,  34 
La.  Ann.  914;  Chivers  v.  Roger,  50  La.  Ann. 
60.  23  So.  100;  Hart  v.  Boicie,  34  La.  Ann. 
325;  Raymond  v.  Palmer,  35  La.  Ann.  281; 
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Abadie  y.  Berges,  41  La.  Ann.  283,  6  So. 
*29. 

So  it  is  with  an  amendment  which  would 
alter  the  substance  of  the  demand  by  mak- 
ing it  different  from  the  one  originally 
brought. 

Code  Pr.  arti  419;  Castille  v.  Dumar trait, 
6  Mart.  N.  S.  70;  RocheUe  v.  Alvarez,  8 
Mart.  N.  S.  171. 

The  minor  children  of  a  married  couple, 
when  the  husband  and  father  has  survived 
the  fatally  injured  wife  and  mother,  have 
no  right  of  action  for  damages  for  personal 
injuries  received  by  her  and  from  which  she 
died,  as  provided  by  the  aforesaid  act  No. 
71,  1884. 

Walton  y.  Booth,  34  La.  Ann.  914;  Oliv- 
ers y.  Roger,  50  La.  Ann.  61,  23  So.  100; 
1  Zacharioe,  5  40,  p.  79;  Rev.  Civil  Code,  art. 
2402;  Eolzab  v.  New  Orleans  &  C.  R.  Co. 
38  La.  Ann.  188,  68  Am.  Rep.  177;  White  v. 
Vicksbnrg,  8.  d  P.  R.  Co.  42  La.  Ann.  994, 
8  So.  475;  Act  No.  190,  1898;  Bubgh  v. 
New  Orleans  <£  C.  R.  Co.  6  La.  Ann.  496, 
64  Am.  Dec.  565;  Bermann  v.  New  Orleans 
d  C.  R.  Go.  11  La.  Ann.  22;  Act  No.  223, 
1855;  Rev.  Civ.  Code,  art.  2315. 

The  owner  is  responsible  for  the  damages 
done  by  his  animal  only  when  it  is  shown 
that  it  was  of  a  ferocious  disposition,  and 
the  owner  knew  it.  More  especially  as  re- 
gards the  quantum  of  damages  is  the  scien- 
ter elementary. 

McOuire  v.  Ringrose,  41  La.  Ann.  1031; 
Mullins  v.  Blaise,  37  La.  Ann.  92;  Mont- 
gomery v.  Koester,  35  La.  Ann.  1091,  48 
Am.  Rep.  253;  Pike  v.  Doyle,  19  La.  Ami, 
363;  McGary  v.  Lafayette,  4  La.  Ann.  440; 
Grant  v.  McDonogh,  7  La.  Ann.  448;  Brown 
y.  Crockett,  8  La.  Ann.  34;  Durbridge  v. 
Wentzel,  17  La.  Ann.  20;  Rayne  v.  Taylor, 
18  La.  Ann.  26. 

The  owner  must  be  shown  to  have  had 
notice  of  its  viciousness,  or  to  have  been 
wanting  in  the  exercise  of  reasonable  care. 
The  habit  of  an  animal  is  in  its  nature  a 
continuous  fact,  to  be  shown  by  proof  of 
successive  acts  of  a  similar  kind. 

Ray,  Negligence  of  Imposed  Duties,  Per- 
sonal, chap.  27;  Mason  v.  Keeling,  12  Mod. 
332;  1  Hilliard,  Torts,  3d  ed.  §  13,  p.  569; 
Goode  v.  Martin,  57  Md.  606,  40  Am.  Rep.' 
448;  N orris  v.  Warner,  59  111.  App.  300; 
Moss  v.  Pardridge,  9  111.  App.  490;  Moyna- 
han  v.  Wheeler,  117  N.  Y.  285,  22  N.  E. 
102;  State,  Smith,  Prosecutrix,  v.  Donohue, 
49  N.  J.  L.  548,  10  Atl.  150;  Klenberg  v. 
Russell,  125  Ind.  531,  25  N.  E.  596. 

Messrs.  Dinkelspiel  3c  Hart,  Percy  S. 
Benedict,  and  E.  A.  O'Sulliyan,  for  de- 
fendant in  certiorari: 

The  owner  of  a  dog  which  does  injury  is 
responsible  for  the  same.  No  scienter  of 
the  viciousness  of  the  dog  need  be  brought 
home  to  the  owner.  The  act  of  the  dog,  be- 
ing per  se  vicious,  is  sufficient  to  show  its 
propensities. 

Civil  Code,  art.  2321;  Mullins  v.  Blaise, 
37  La.  Ann.  92;  Montgomery  v.  Koester,  35 
La.  Ann.  1092,  48  Am.  Rep.  253;  McGuire 
y.  Ringrose,  41  La.  Ann.  1030,  6  So.  895. 
£4  L.  R.  A. 


Breaux,  J.,  delivered  tne  opinion  of  the 
court: 

Defendant  asks  for  a  review  of  the  judg- 
ment and  for  its  reversal.  The  suit  was 
brought  by  the  plaintiff  in  the  district  court 
in  his  own  name  and  on  behalf  of  his  minor 
children  for  damages  arising  from  the  death 
of  his  wife  and  the  mother  of  his  children, 
who  died  from  the  effects  of  injury  inflicted 
by  defendant's  dogs.  Plaintiff  averred  in 
his  petition  in  the  district  court  that  his 
wife  was  requested  by  the  defendant,  who 
was  their  next-door  neighbor,  to  come  into 
her  back  yard,  and  cut  some  wood;  that  the 
petitioner's  wife,  being  indebted  to  defend- 
ant, and  wishing  to  be  obliging,  after  receiv- 
ing defendant's  assurance  that  she  would 
be  protected  against  the  doers,  entered  the 
yard,  and,  while  chopping  defendant's  wood, 
in  presence  of  defendant,  she  was  attacked 
by  her  dogs,  was  maimed  and  torn  almost 
to  pieces,  causing  wounds  of  which  she  died 
a  short  time  after  the  attack.  Defendant 
filed  an  exception  setting  forth  that  plain- 
tiff's petition  disclosed  no  right  or  cause  of 
action,  that  the  children  of  plaintiff  are  not 
named  therein,  and  that  it  contains  no  pray- 
er for  relief  in  so  far  as  the  minors  are 
concerned.  This  exception  was  heard  in  the 
district  court,  and  maintained,  but  the  court 
reserved  to  plaintiff  the  right  to  amend  his 
petition.  Some  time  afterwards  plaintiff 
filed  a  supplement  and  amendment  in  the 
district  court,  in  accordance  with  the  right 
reserved  to  him  when  defendant's  exception 
was  sustained.  To  the  supplement  and 
amendment  defendant  filed  another  excep- 
tion, reiterating  that  plaintiff  had  no  right 
or  cause  of  action,  and  that  thereby  plain- 
tiff was  substituting  another  plaintiff 
entirely,  and  raising  issues  not  raised 
in  the  original  petition,  and  which  were  not 
consistent  with  the  first  demand.  This  ex- 
ception was  referred  to  the  merits,  and  just 
prior  to  deciding  on  the  merits  it  was  over- 
ruled. The  defendant  filed  the  plea  of  gen- 
eral denial  in  answer  to  plaintiff's  demand. 
The  judge  of  tne  district  court  pronounced 
judgment  for  plaintiff  in  the  sum  of  $2,000. 
On  appeal  before  the  court  of  appeal*  the 
judgment  of  the  district  court  was  affirmed. 
Here  the  defendant  reiterates  that  the 
plaintiff  has  no  right  or  cause  of  action, 
and  sets  up  that  the  original  petition  filed 
was  the  individual  petition  of  Albert  De- 
lisle,  stating  that  the  death  of  his  wife,  the 
result  of  the  bite  of  dogs,  was  caused  by 
the  defendant's  fault;  that  he  lost  the  com- 
panionship and  assistance  of  his  wife;  that 
he  has  to  pay  large  medical  bills  and  funeral 
expenses;  and  that  he  has  lost  considerable 
time  in  attending  to  his  injured  wife's 
wounds  prior  to  her  death.  In  our  view, 
plaintiff  did  not,  by  the  amendment,  substi- 
tute another  plaintiff.  His  children  were 
originally  parties  to  the  suit,  as  their  father 
alleged  that  it  was  brought  in  behalf  of  his 
minor  children.  He  was  not  their  tutor  at 
the  time;  none  the  less  he  sought  to  make 
them  parties  by  alleging  as  before  stated. 
After  he  had  qualified  as  tutor,  he  not  im- 
properly was  permitted  to  avail  himself  of 
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the  right  which  had  been  reserved  to  him 
as  tutor  to  become  the  party  plaintiff. 
Whatever  rights  these  minors  had,  they 
were  entitled  to  them  at  the  time  suit  was 
brought.  As  they  were  not  properly  before 
the  court,  allegations  setting  forth  their 
claim  were  admissible  by  way  of  amendment 
and  supplement.  They  were  not  parties 
strangers  to  the  suit,  but  parties  in  whose 
behalf  plaintiff  had  sought  to  set  up  a  claim 
and  failed  to  some  extent,  because  of  his 
omission  to  set  forth  the  names  of  these 
minors.  He  was  also  permitted  by  way  of 
amendment  to  aver  more  fully  his  cause  of 
action,  whether  individually  or  for  his  min- 
or children,  and  more  specifically  the  items 
of  damages  sustained;  and,  in  case  of  his 
failure  thus  to  allege,  his  suit  was  ordered 
to  be  dismissed.  These  exceptions  did  not 
tend  to  defeat  the  action.  They  only  re- 
tarded its  progress.  In  cases  on  appeal  this 
court  will  consider  the  granting  of  permis- 
sion to  amend  is  less  likely  to  do  an  in- 
justice than  its  refusal.  This  court  has 
also  held  that  amendment  should  be  al- 
lowed when  it  prevents  a  multiplicity  of 
suits.  The  amendment  was  granted  contra- 
dictorily with  the  defendant.  The  court  or- 
dered the  defendant  to  be  cited,  and  we 
{'udge  that  the  suit  was  placed  at  issue  after 
egal  service  had  been  made.  The  defici- 
ency in  the  allegations  of  the  cause  of  ac- 
tion not  sufficiently  set  forth  may  be  sup- 
plied when  the  amendment  and  supplement 
is  permitted  contradictorily  with  all  parties 
concerned.  As  relates  to  the  two — an  abso- 
lute dismissal  or  permitting  one  to  amend 
contradictorily  with  those  he  sues — the  dif- 
ference is  inconsiderable,  and  can  well  be 
considered  on  an  application  to  review  pro- 
ceedings as  coming  within  the  rule,  De 
minimis  non  curat  lea. 

This  brings  us  to  defendant's  ground  of 
defense  that  the  minors  have  no  cause  of 
action.  Orisrinally.  the  article  of  the  Re- 
vised Civil  Code  relating  to  damages  grow- 
ing out  of  offenses  or  quasi  offenses  was 
quite  restricted  in  its  scope  in  so  far  as  re- 
lated to  the  heirs  of  the  one  injured.  In- 
terpreting this  article  (2313,  as  originally 
written),  the  court  held  that  the  right  of 
action  was  not  heritable.  In  course  of  time 
this  article  was  amended  in  order  to  prevent 
the  right  from  perishing  in  case  of  the  death 
of  the  one  orisrinally  injured.  By  the  first 
amendment,  the  right  was  inherited,  in  case 
of  death,  by  the  minor  children  and  widow 
of  the  deceased,  and,  if  there  were  no  minor 
children  or  widow,  then  by  the  surviving 
mother  and  father.  This  amendment  was 
interpreted  by  a  decision  of  this  court  as  not 
embracing  within  its  terms  the  husband, 
but  instead  the  father  and  mother.  Walton 
v.  Booth,  34  La.  Ann.  914.  This  decision 
had  been  handed  down  a  comparatively 
short  time  when  statute  No.  71  of  1884  was 
enacted,  by  which  the  right  was  made  to 
survive  by  the  use  of  the  following  lan- 
guage :  The  survivors  above  mentioned  may 
also  recover  the  damages  ''sustained  bv 
them  by  the  death  of  the  parent  or  child, 
or  husband  or  wife,  as  the  case  may  be." 
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In  Chiver$  ▼.  Roger,  60  La.  Ann.  57,  23  So. 
100,  this  court  decided  that  the  right  of  ac- 
tion for  the  recovery  of  damages  to  an  in- 
jured person  who  dies  subsequent  to  receiv- 
ing the  injuries  survives  only  in  favor  of  the 
beneficiaries  designated  in  the  statute  of 
1884.  Here  the  minors  who  sue  are  ex- 
pressly designated  (they  are  the  children  of 
a  mother  deceased,  who  suffered  personal 
injuries),  and  it  is  not  for  us  to  determine 
that  they  shall  not  recover  in  the  face  of  the 
plain  provision  of  the  statute  designating 
them. 

Defendant's  insistence  is  that,  where  the 
injuries  are  suffered  by  a  married  woman, 
inasmuch  as  the  right  of  action  in  her  life- 
time is  the  asset  of  the  community,  not  the 
personal  property  of  the  injured  spouse, 
this  community  right  of  action  is  extin- 
guished by  the  death  of  the  injured  wife. 
We  do  not  take  it  that  this  is  the  inference 
to  be  drawn  from  the  language  of  the  stat- 
ute, which  expressly  provides  that  this  right 
shall  pass  to  the  heirs.  The  language  of 
the  statute  is  imperative.  The  damage,  in 
case  of  the  death  of  the  parent  injured,  shall 
pass  to  her  minor  children;  and,  if  she  left 
no  minor  children,  then  in  favor  of  her  sur- 
viving father  and  mother.  We  understand 
that,  in  order  to  avoid  the  extinguishment 
of  the  right,  a  right  of  action  is  given  to 
the  heir,  as  just  stated.  Although  without 
legislation,  the  wife  has  no  personal  claim 
separate  from  the  community.  By  legisla- 
tion the  right  of  action  for  her  personal  in- 
jury may  be  made  to  survive  in  the  name  of 
the  forced  heirs.  But  defendant  further 
urges  that  the  personal  right  of  action  of 
the  children  under  the  2d  clause  of  the  law 
of  1884  exists  only  in  case  they  are  entitled 
to  the  inheritable  right  of  action  provided 
for  by  the  first  clause  of  the  law;  that  a 
oneness  or  solidarity  exists  between  the  two 
rights  of  action  granted  by  the  statute  by 
reason  that  under  the  2d  clause  the  surviv- 
ors named  in  the  1st  clause  may  also  recov- 
er damages  sustained  by  them  by  the  death 
of  the  parent;  that  the  copulative  conjunc- 
tion "also"  manifestly  shows  this  solidar- 
ity,— that  is,  unless  a  minor  child  has  a 
right  of  action  under  the  1st  clause,  he  can 
•have  none  under  the  2d  clause,  and  vice 
versa.  The  word  "also,"  connecting  the  1st 
with  the  2d  clause,  in  our  view,  does  not 
have  the  restrictive  effect  for  which  defend- 
ant contends.  On  the  contrary,  it  has  the 
effect  of  extending  or  broadening  the  rights, 
so  as  by  implication,  at  least,  to  include  the 
parent,  whether  it  be  father  or  mother. 

We  pass  to  a  consideration  of  the  defend- 
ant's responsibility  for  the  injury  inflicted 
by  her  dogs.  The  district  judge,  in  a  care- 
fully prepared  opinion,  describes  these 
hounds  as  being  large,  with  long  bodies  and 
flapping  ears,  long  tails,  and  of  a  brownish 
or  reddish  tan  color.  He  concluded,  from 
their  description,  that  they  were  English 
bloodhounds,  in  all  probability  crossed  with 
stag  hounds,  corresponding  in  description 
with  the  hounds  kept  in  the  prisons  of  this 
and  other  states,  and  trained  for  the  pur- 
suit of  escaped  convicts.    He  states  further 
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that  the  dogs  were  vicious, — maybe  inferred 
by  their  size,   breed,   and   actual   conduct. 
These  are  the  views  of  the  judge  of  the  first 
instance,  upon  whom,  in  the  first  instance, 
devolves  the  task  of  sifting  and  weighing 
conflicting    testimony.    This    opinion    does 
not  come  up    before  us  directly  for  review. 
Another    constitutional    authority    is    in- 
trusted with  the  duty  of  giving  it  considera- 
tion, and  of  appreciating  the  facts  as  set 
forth  by  the  witnesses,  and  of  passing  upon 
the  first  judgment  based  upon  these  facts. 
The  court  of  appeals,  in  deciding  the  case, 
found  that  "there  is  conflict  of  evidence  as 
to  the  character  of  the  dogs  and  defendant's 
knowledge  thereof,  but  we  should  accept  the 
conclusion  of  fact  of  the  judge,  who  heard 
and  saw  the  witnesses.    But,  were  this  oth- 
erwise, we  do  not  think  that  the  doctrine 
that  scienter  is  a  prerequisite  to  the  liabil- 
ity of  the  owner  finds  lodgment  in  our  law 
and  jurisprudence.    Not  only  does  any  act 
whatever  of  man  that  causes  damages  to 
another  oblige  him  by  whose  fault  it  hap- 
pened to  repair,  but  he  is  responsible  for 
damages  resulting  from  his  negligence  or 
imprudence,  caused  by  the  acts  of  the  thing 
whicn  he  has  in  his  custody.    Rev.  Civil 
Code,   arts.  2315,  2316,  2318,  are  positive 
and  equivocal.    The  owner  of  the  animal  is 
answerable  for  the  damage  he  has  caused. 
There  is  no  qualification,  no  restriction,  no 
condition   affixed   to   the   legal   responsibil- 
ity;"  citing   Marcade   and   Demolombe   in 
support  of  the  views  before  expressed.  The 
court  of  appeals  in  its  opinion,  also  says: 
"In  a  case  in  which  a  father  was  sued  for 
damages  caused  by  his  minor  child,  it  was 
said  'the  law  itself  imputes  the  fault  to  the 
lather.'     It  presumes  that  it  resulted  from 
lack   of   sufficient   care,   watchfulness,   and 
discipline  on  his  part  in  the  exercise  of  the 
parental  authority.    This  is  the  very  rea- 
son and  foundation  of  the  rule.     For  like 
reasons,  the  law  imposes  responsibility  up- 
on the  owner  for  damages  occasioned  by  his 
Animals,    who    have    certainly    no    greater 
powers  of  discernment  than  the  infant  of 
tender  years;"  citing  Mullins  v.  Blaise,  37 
La.  Ann.  02.     We  are  not  inclined  to  ques- 
tion the  correctness  of  the  conclusion  of  facts 
at  which  the  judge  of  the  district  court  ar* 
rived,  affirmed  as  they  are  by  the  court  of 
appeal.    Taking  this  conclusion  of  facts  as 
found  for  a  basis,  it  irresistibly  follows  that 
the  defendant  was  at  fault;  that  these  dogs 
were  not  the  mild  and  amiable  creatures  she 
aays    they    were.     But    the    defendant,    in 
meeting  plaintiffs'  charges  that  these  dogs 
were,  to  their  knowledge,  savage  and  fierce, 
insists  that  it  was  then  imprudent  on  the 
part  of  the  mother  to  venture  to  go  in  de- 
fendant's yard  to  cut  wood  for  her.     This 
insistence  presents  matter  for  consideration 
in  fixing  the  amount  of  the  damages,  to 
which  we  will  return  in  a  moment.    This 
~brings  us  to  a  consideration  of  the  doctrine 
of  scienter  as  an  element  in  fixing  the  own- 
er's liability.    We  are  not  inclined  to  go 
to  the  extent  that  it  is  of  no  consequence, 
in  determining  the  liability  of  the  owner, 
whether  or  not  he  had  knowledge  of  the 
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vicious  propensities  of  his  animals.  True, 
the  owner  of  the  animal  is  responsible  for 
the  damage  it  has  caused.  We  do  not  think, 
however,  that  there  is  no  limitation  to  his 
liability,  and  that  in  all  cases  of  bad  con- 
duct of  the  animal  causing  the  injury  he  is 
to  be  held  in  damages.  The  article  itself  re- 
lating to  the  owners  responsibility  contains 
restrictions  and  qualifications.  The  owner 
is  not  responsible  if  the  animal  had  been 
lost  or  had  strayed  more  than  a  day,  and  he 
may  discharge  himself  from  responsibility 
by  abandoning  it,  save  where  the  master  has 
turned  loose  a  dangerous  animal,  for  then 
he  must  pay  lor  all  the  harm  done.  There 
is  no  question  before  us  of  abandonment. 
We  quote  above  from  the  article  relating  to 
injury  caused  by  animals  to  sustain  the 
proposition  that  there  are  limitations  to  the 
responsibility.  Besides  that,  the  damages 
caused  by  animals  are  not  viewed,  as  relates 
to  liability  as  being  similar  to  the  damages 
caused  by  a  minor  for  which  a  tutor  is  re- 
sponsible, or  the  damage  for  which  employ- 
ers are  responsible  growing  out  of  the  acts 
of  their  employees,  teachers  for  their  schol- 
ars, and  artisans  for  their  apprentices. 
The  control  and  relation  between  one  and 
other  are  not  the  same.  The  sentiment  of 
consideration  and  respect  and  control  be- 
tween man  and  animals  is  not  the  same  as 
that  which  exists  between  man  and  man, 
and,  in  consequence,  the  liability  for  dam- 
ages is  fixed  by  different  rules.  As  to  the 
animal,  as  it  is  in  some  cases  with  a  mere 
thing,  it  may  be  abandoned  in  case  it  has 
caused  damage.  In  our  view  of  the  author- 
ities upon  the  subject,  we  have  not  found 
that  under  the  civil  law,  from  which  the  ar- 
ticles of  our  Civil  Code  are  derived,  it  is  al- 
ways held  that  the  character  of  the  animal, 
and  knowledge  of  its  propensities  to  do 
harm,  is  of  no  consequence  in  passing  upon 
the  responsibility  of  the  owner.  We  take  it 
that  the  rule  is  the  other  way  in  so  far  as 
the  damage  is  caused  by  an  accident  not  to 
be  foreseen  or  guarded  against;  as  when  it 
arises  from  a  vis  major.  Article  2321  of 
the  Revised  Civil  Code  (Code  Napoleon,  art. 
1385),  is  founded  upon  the  presumption 
that  the  fault  is  chargeable  to  the  owner  of 
the  animal  that  caused  the  damage,  or  to  the 
person  in  whose  use  or  under  whose  care  it 
was  at  the  time  of  the  accident;  and  that 
presumption  can  be  made  to  give  way  only 
in  the  presence  of  proof  either  of  an  unfore- 
seen event  or  by  the  imprudence  of  the  one 
injured.  3  Fuzier-Herman,  p.  005,  No.  37. 
The  French  commentators  have  approving- 
ly referred  to  this  view.  From  20  Laurent, 
p.  075,  we  quote:  "That  is  to  say,  that 
there  is  no  responsibility  when  there  is  no 
fault;  the  one  to  whom  the  damage  is  im- 
putable should  be  permitted  to  prove  that 
he  was  not  at  all  at  fault.  -But  it  is  only 
needful  to  prove  the  lightest  fault  {culpa 
levis)  to  hold  the  owner  responsible."  In 
all  the  cases  in  our  jurisprudence  to  which 
we  have  been  referred  there  was  some  fault 
for  which  the  owner  was  responsible;  nota- 
bly the  cases  of  Montgomery  v.  Koester,  35 
La.  Ann.  1004,  48  Am.  Rep.  253,  and  Mo- 
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Guire  v.  Ringrose,  41  La.  .Ann.  1029,  6  So. 
895. 

The  amount  of  the  damages  is  the  only 
question  remaining  for  our  determination. 
A  moment  ago  we  referred  to  the  fact  that 
the  children  of  .the  deceased  testified  that 
the  dogs  in  question  acted  with  some  degree 
of  fierceness,  and  sought  to  annoy  them  from 
the  neighboring  yard.  It  none  the  less  re- 
mains that  defendant  requested  the  mother 
(the  deceased)  to  come  into  her  yard  to  cut 


wood  for  her,  and  that,  after  she  had  com- 
plied with  the  request,  the  defendant,  Mrs- 
Bourriague,  could  not  (did  not  oven  attempt 
to)  protect  her  from  their  attack.  For  rea- 
sons assigned,  the  order  nisi  is  recalled  and 
set  aside,  and  defendant's  application  is  re- 
jected. 

Petition   for   rehearing  denied   April     lr 
1901. 
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BALTIMORE      CONSOLIDATED      RAIL- 
WAYS  COMPANY,  Appt.t 

v. 
James  W.  ARMSTRONG. 

(92  Md.  554.) 

The  modification  of  the  rule  that  one 
arnllty  of  contributory  nesrllsrence 
cannot  recover  for  injuries  negligently  in- 
flicted, which  permits  a  recovery  in  case  de- 
fendant might,  after  discovering  plaintiff's 
peril,  have  avoided  the  injury  by  the  exercise 
of  due  care,  is  not  applicable  where  plaintiff, 
in  attempting  to  put  a  parcel  on  the  front 
platform  of  a  street  car,  negligently  stood  on 
the  side  towards  the  other  track,  and,  upon 
perceiving  a  car  approaching  on  It  and  re- 
ceiving and  assenting  to  Instructions  from  its 
motorman  as  to  reaching  a  place  of  safety, 
became  confused  and  got  caught  between  the 
cars  and  injured. 

(January  23,  1901.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Baltimore  City  Court  in  favor  of 
Slaintiff  in  an  action  brought  to  recover 
amages  for  personal  injuries  alleged  to 
have  been  caused  by  defendant's  negligence. 
Reversed. 
The  facts  are  stated  in  the  opinion. 
Messrs.  E.  J.  D.  Gross,  Fielder  G. 
Slingluff,  and  George  Dobbin  Penni- 
man,  for  appellant: 

Judge  Thompson  (Negligence,  vol.  2,  p. 
1155)  sums  up  the  law  as  follows:  1.  If 
A  and  B  have  both  been  guilty  of  negligence 
contributing  or  tending  proximately  to  pro- 
duce the  injury  complained  of,  A  cannot  re- 
cover damages  of  B  unless,  after  discover- 
ing the  negligence  of  A,  B  could  have  avoid- 
ed the  consequences  of  A's  negligence — that 
is,  could  have  avoided  the  injury  which  took 

8 lace — by  the  exercise  of  ordinary  care.  2. 
>ne  person  is  not  bound  to  anticipate  that 
another  person,  being  sui  juris,  will  negli- 
gently expose  himself  or  his  property  to  in- 
jury, and  is  not  bound  to  make  provision 


against  the  consequences  of  such  negligence* 
Therefore,  if  A  has  negligently  placed  hia 
person  or  his  property  in  such  a  situation 
that  B  is  liable  to  injure  it  in  the  exercise 
of  his  lawful  business,  and  B,  without  dis- 
covering that  A  has  done  this,  so  injures  it^ 
B  is  not  bound  to  pay  damages  to  A,  al- 
though at  the  time  he  committed  the  injury 
he  was  not  proceeding  with  ordinary  care. 

Beach  (Contrib.  Neg.  chap.  2)  says: 
Whenever  the  plaintiff's  case  shows  any 
want  of  ordinary  care  under  the  circumstan- 
ces, even  the  slightest,  contributing  in  any 
decree,  even  the  smallest,  as  a  proximate 
cause  of  the  injury  for  which  he  brings  hia 
action,  his  right  to  recover  is  thereby  de- 
stroyed. 

The  rule  which  was  introduced  into  the 
law  of  contributory  negligence  by  the  case 
of  Davics  and  Mann,  10  Mees.  &  W.  546, 
which  permits  the  plaintiff  to  recover,  al- 
though guilty  of  contributory  negligence,  if 
the  defendant  could  have  avoided  the  result 
of  that  negligence,  must  not  be  applied  un- 
less the  plaintiff  was  in  such  a  position  that 
he  was  helpless,  and  therefore  unable  to  con- 
tinue to  make  proper  efforts  to  escape  from. 
the  approaching  danger,  and  it  must  appear 
that  the  defendant  had  knowledge  of  thia 
helplessness,  and,  after  acquiring  this 
knowledge,  was  able  to  prevent  the  accident, 
but  did  not  try  to  do  so. 

The  rule  has  been  extended  in  this  state- 
improperly  to  cover  cases  where  the  plain- 
tiff was  fully  capable,  up  to  the  time  of  the 
injury,  of  avoiding  the  accident. 

Northern  C.  R.  Co.  v.  State  use  of  Price,. 
-89   Md.   436;    Butterfield  v.   Forrester,    11 
East,  60. 

The  old  limitation,  that  the  rule  was  not 
to  apply  when  the  plaintiff  was  as  free  to 
avoid  the  injury  as  the  defendant,  and 
therefore  the  accident  was  concurrent,  haa- 
been  overlooked  by  the  courts^  entirely,  andf 
without  meaning  it,  the  decisions  have  to  a 
great  extent  destroyed  the  defense  of  con- 
tributory negligence. 


Note. — For  a  case  in  this  series  as  to  right 
to  recover  for  Injuries  received  in  attempting  to 
escape  from  an  unexpected  danger  to  which  the 
injured  party  had  exposed  himself,  see  Garrlty 
v.  Detroit  Citizens'  Street  R.  Co.  (Mich.)  37  L. 
R.  A.  529. 

As  to  rule  of  last  clear  chance  In  negligence 
cases,  see  also  Cincinnati,  H.  &  D.  R.  Co.  v. 
54  I..  R.  A. 


Kassen  (Ohio)  16  L.  R.  A.  674 ;  Smith  v.  Nor- 
folk &  S.  R.  Co.  (N.  C.)  25  L.  R.  A.  287 ;  Pickett 
v.  Wilmington  A  W.  R.  Co.  (N.  C.)  30  L.  R.  A. 
257;  Brotherton  v.  Manhattan  Beach  Improv. 
Co.  (Neb.)  33  L.  R.  A.  598:  Thompson  v.  Salt 
Lake  Rapid  Transit  Co.  (Utah)  40  L.  R.  A. 
172;  and  Teach  v.  Milwaukee  Electric  R.  Jk 
Light  Co.  (Wis.)  53  L.  R.  A.  618. 
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Lake  Roland  Elev.  R.  Co.  v.  McKetoen, 
80  Md.  503,  31  Atl.  797;  Baltimore  Trac- 
tion Co.  v.  Appel,  80  Md.  603,  31  Atl.  964; 
Baltimore  Consol.  R.  Co.  v.  Rifcowite,  89 
Md.  338,  43  Atl.  762. 

In  the  earlier  cases  in  this  state  this  rule 
had  not  been  so  extended. 

Maryland  C.  R.  Co.  v.  Neubeur,  62  Md. 
391. 

Messrs.  Harry  W.  Henderson,  Henry 
M.  NitsoL,  and  Harold  B.  Serimger,  for 
appellee: 

The  plaintiff's  first  prayer  was  approved 
by  this  court  in  Baltimore  City  Pass.  R.  Co. 
v.  Cooney,  87  Md.  262,  39  Atl.  859,  and 
Philadelphia,  W.  d  B.  R.  Co.  v.  Stebbing, 
62  Md.  515. 

The  instruction  to  the  jury  upon  the  meas- 
ure of  damages  contained  in  the  plaintiff's 
third  prayer  was  accepted  as  a  proper  state- 
ment of  the  law  in  the  case  of  Baltimore  d 
0.  R.  Co.  v.  Fitepatrick,  35  Md,  32. 

Pittsburg  d  C.  R.  Co.  v.  Andrews,  39  Md. 
335,  17  Am.  Rep.  568;  McMahon  v.  North- 
ern C.  R.  Co.  39  Md.  441. 

There  are  no  circumstances  under  which 
the  defendant  could  be  relieved  of  the  duty 
of  using  ordinary  care. 

Baltimore  d  O.  R.  Co.  v.  State  use  of 
Trainer,  33  Md.  556. 

The  question  of  negligence  or  the  want  of 
ordinary  care,  in  cases  like  the  present,  is 
one  of  fact  for  the  consideration  of  the  jury. 

Baltimore  d  0.  R.  Co.  ▼.  Fitvpatrick,  35 
Md.  44. 

Senmueker,  J.,  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  a  judgment  ob- 
tained in  the  Baltimore  city  court  by  the 
appellee  for  damages  sustained  by  him  from 
having  been  caught  and  injured  between 
two  electric  street  cars  ooerated  by  the  ap- 
pellant. There  was  evidence  tending  to 
prove  the  following  facts :  The  appellee  had 
been  riding  westward  on  Pratt  street  in  a 
car,  and  alighted  therefrom  at  the  intersec- 
tion of  Pratt  and  Charles  streets  for  the 
purpose  of  boarding  a  south-bound  car  on 
the  latter  street.  When  he  left  the  Pratt 
street  car,  there  was  a  south-bound  car 
standing  on  Charles  street  at  the  north  side 
of  Pratt  street,  and  a  north-bound  car  stand- 
ing on  Charles  street  at  the  south  side  of 
Pratt  street.  He  says  that  he  looked  for  a 
car  on  Charles,  and  saw  the  south-bound 
one.  which  he  wished  to  take,  but  saw  no 
north-bound  one.  He  at  once  took  from 
the  front  platform  of  the  car  on  which  he 
had  been  riding  "a  cooling  board,"  measur- 
ing about  371  inches  long  by  20$  inches 
wide,  and  started  with  it  in  his  hands  for 
the  south-bound  car  on  Charles  street.  In- 
stead of  going  around  this  car  to  its  west 
side,  which  was  nearest  the  sidewalk,  and 
out  of  the  way  of  other  tracks,  he  went  di- 
rectly across  Charles  street  to  the  east  side 
of  the  car  next  to  the  north-bound  track, 
and  from  that  position  handed  his  cooling 
board  over  the  gate  at  the  front  platform 
of  the  car  to  its  rootorman.  Just  as  he  fin- 
ished putting  the  board  over  the  gate,  the 
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north-bound  car,  which  was  then  in  motion, 
reached  him,  and  he  was  caught  between  the 
two  cars  and  injured.    The  evidence  as  to 
the  precise  manner  in  which  he  got  between 
the  two  cars  is  explained  by  the  witnesses 
as  follows :     The  motormen  on  both  cars,  the 
conductor  of  the  north-bound  car,  and  a  wit- 
ness who  was  standing  at  the  front  of  that 
car  all  testified  that  when  the  north-bound 
car  reached  the  plaintiff  he  was  standing 
in  a  safe  place,  on  the  step  to  the  front  plat- 
form of  the  south-bound  car,  handing  his 
cooling  board  over  the  gate  to  the  motor- 
man.    The  witness  who  was  standing  at  the 
front  of  the  moving  car  and  the  motorman 
who  was  receiving  the  cooling  board  both 
say  that  the  plaintiff  stepped  or  jumped 
down  between  the  cars.     Both  motormen  say 
that  they  warned  the  plaintiff  to  lookout 
as  the  north-bound  car  was  coming  up  to 
him,  and  the  motorman  on  that  car  testified 
positively  that  the  plaintiff  responded  "All 
right""  to  his  warning,  and  then  stepped  up 
onto  the  step,  where  the  car  of  the  witness 
could  have  safely  passed  him  if  he  had  re- 
mained in  that  position.    Both  the  motor- 
man  and  conductor  of  the  north-bound  car 
testified  that  their  car  was  slowly  crossing 
Pratt  street,  with  its  gong  ringing,  when 
it  came  up  to  the  plaintiff!    The  plaintiff, 
although  he  testified  that  he  "could  hardly 
tell  how  it  happened"  that  he  got  between 
the   cars,    said:     "I    saw   that   the    street 
[Charles  street]  was  clear,  when  I  started 
over,  as  far  as  the  south  side  of  Pratt  street. 
There  was  no  wagon  or  nothing  in  sight.     I 
hurried   across,  and   somebody  said,   'Look 
out.'    As  I  looked  out,  I  found  that  I  eith- 
er had  to  be  picked  up  by  the  car  or  get  be- 
tween the  cars."    He  further  testified  that 
while  he  was  putting  the  cooling  board  over 
the  gate  of  the  south-bound  car  to  the  mo- 
torman he  looked  right  at  the  motorman,  and 
did  not  keep  his  eye  on  the  north-bound 
track,  and  that  he  heard  no  gong  ring;  that, 
just  as  he  got  rid  of  the  board,  the  motor- 
man  who  was  taking  it  from  him  said  "Look 
out,"  and  he  cast  his  eye  down,  and  the 
north-bound   car  was   right  on   him;    that 
there  was  then  no  chance  but  to  get  between 
the  cars;  that  he  "had  not  the  least  idea 
that  he  would  not  have  room  there  between 
the  cars;"  and  that  he  got  between  them 
and  was  injured.    He  was  a  large,  fleshy 
man.     The  motorman  who  took  the  cooling 
board   from   the  plaintiff   further   testified 
without  contradiction  that  when  the  latter 
started  to  go  between  the  cars  he  called  to 
him  to  go  around  in  front  of  the  south-bound 
car,  and  that  there  was  plenty  of  room  for 
him  to  do  so  safely,  as  the  fender  was  nar- 
rower than  the  car;  but  the  plaintiff,  in- 
stead of  taking  his  advice,  got  between  the 
two  cars.    The  plaintiff  testified  in  rebuttal 
that  he  did  not  get  upon  the  step  of  the 
north-bound  car  when  he  handed  the  cool- 
ing board  over  the  gate  to  the  motorman, 
but  he  did  not  refer  to  or  deny  the  state- 
ments made  by  the  witnesses  for  the  defense 
that  he  had   answered  "All  right"  to  the 
warning  of  the  north-bound  motorman,  or 
that,  as  he  was  going  between  the  cars,  the 
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south-bound  motorman  told  him  to  go 
around  in  front  of  the  fender  of  his  car, 
which  was  not  in  motion. 

There  is  but  one  exception  in  the  record, 
and  that  was  taken  to  the  action  of  the 
court  upon  the  prayers.    The  plaintiff  of- 
fered   three    prayers,    all    of    which    were 
granted,   and   the   defendant   offered   seven 
prayers,  of  which  the  second  and  third  were 
rejected,  the  fourth,  sixth,  and  seventh  were 
granted,  and  the  first  and  fifth  were  granted 
as  modified  by  the  court.    The  plaintiff's 
second    prayer    and    the    defendant's    first 
prayer  as  modified  by  the  court  substantial- 
ly directed  the  jury  that,  if  they  found  the 
plaintiff  guilty  of  contributory  negligence, 
that  would  not  disentitle  him  to  recover  if 
the  defendant's  motorman  could  have  avoid- 
ed the  accident  by  the  exercise  of  due  care 
after  he  saw  or  ought  to  have  seen  the  plain- 
tiff's peril.     Neither  of  these  two  prayers 
was  objectionable  in  the  form  in  wjiich  it 
was  granted  if  the  facts  of  the  case  justified 
the  court  in  modifying,  in  the  manner  just 
stated,  the  general  doctrine  that  negligence 
on  the  part  of  a  plaintiff  contributing  di- 
rectly to  the  injury  complained  of  will  de- 
bar his  recovery  of  damages  therefor.    The 
appellant  earnestly  contended  in  its  brief 
and  at  the  argument  that  this  court  in  its 
recent   decisions,   especially   in   McKeicen's 
Case,  80  Md.  593,  31  Atl.  797,  and  Appel's 
Case,  80  Md.  603,  31  Atl.  964,  and  Rifcow- 
itz's  Case,  89   Md.   338,  43   Atl.   762,  had 
gone  much  further  in  the  use  of  this  modifi- 
cation of  the  general  doctrine  than  in  its 
earlier  cases,  and  that  it  had  in  fact  gone,  so 
far  in  that  direction  as  to  practically  de- 
stroy the  defense  of  contributory  negligence. 
He  cited  Maryland  C.  R.  Co.  v.  Neubeur,  62 
Md.  391,  as  containing  a  statement  of  the 
views  held  by  the  court  on  this  subject  prior 
to  the  recent  decisions.     The  fact,  however, 
is  that  long  prior  to  the  decision  of  that 
case  the  use  of  precisely  the  same  form  of 
modification  of  the  general  doctrine  as  that 
employed  in  two  prayers  now  under  consid- 
eration  had   been   definitely   sanctioned  by 
this  court  in  Northern  C.  R.  Go.  v.  State  use 
of  Price,  29  Md.  436,  96  Am.  Dec.  545;  Bal- 
timore &  O.  R.  Co.  v.  State  use  of  Trainor, 
33  Md.  554,  and  Klipper  v.  Coffey,  44  Md. 
128,  and  it  was  declared  to  be  "the  settled 
law  of  this  state"  in  the  case  of  Baltimore 
&  0.  R.  Co.  v.  Mulligan,  45  Md.  494.     The 
modification  may  be  regarded  as  having  orig- 
inated in  the  cases  of  Davies  v.  Mann.  10 
Mees.  k  W.  546.  and  Tuff  v.  Warman,  5  C. 
B.  N.  S.  573,  both  of  which  were  cited  with 
approval  in  Price's  Case,  29  Md.  436,  96  Am. 
Dec.  545,  and  Mulligan's  Case,  45  Md.  494. 
'Neubenr's  Case  was  one  of  a  collision  at  a 
crossing  on  a  steam  railroad,  and  there  was 
evidence  that  the  plaintiff  failed  to  exercise 
ordinary  care  in  looking  up  and  down  the 
track  as  he  approached  it.    The  lower  court 
granted  a  prayer  instructing  the  jury  that, 
even  if  they  found  the  plaintiff  guilty  of 
contributory  negligence,  he  was  still  entitled 
to  recover  "unless  they  further  find  that  the 
defendant  could  not,  by  the  exercise  of  care 
and  diligence  on  its  part,  have  avoided  such 
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accident."    This  court  held  the  prayer  bad 
because  it  failed  to  define  with  accuracy  the 
relative  duties  and  obligations  of  the  parties 
under  the  facts  of  that  case,  and  left  the 
jury  at  liberty  to  regard  as  negligence  on 
the  part  of  the  defendant  the  omission  by  it 
of  any  one  of  a  number  of  precautions  men- 
tioned in  the  evidence  some  of  which  it  was 
and  others  of  which  it  was  not  legally  bound 
to  observe.     In  defining  the  doctrine  of  con- 
tributory negligence  the  court  in  that  case 
says :     "The  general  principle  is  that,  where 
both  parties  by  their  negligence  directly  con- 
tributed to  the  production  of  the  accident, 
neither  has  a  right  to  recover  of  the  other 
for  injuries  sustained  thereby.    But  there 
are  exceptions  to  this  general  rule,  and  in 
cases  like  the  present  the  exception  is  that 
if  the  defendant,  or  those  acting  for  it,  had 
become  aware  of  the  perilous  situation  of 
the  plaintiff,  though  that  peril  had  been  in- 
curred by  the  negligent  or  even  reckless  con- 
duct of  the  plaintiff,  yet  the  defendant  or 
its  agents  would  be  bound  to  use  all  reason- 
able diligence  to  avoid  the  accident.     But, 
in  order  that  this  qualification  of  or  excep- 
tion to  the  general  rule  may  be  successfully 
invoked    by   the    plaintiff,    he   must   show 
knowledge  on  the  part  of  the  defendant  or 
its  agents  of  the  peril  in  which  he,  the  plain- 
tiff, was  placed,  and  that  there  was  time  aft- 
er such  knowledge  within  which  to  make 
the  effort  to  save  him  from  the  impending 
danger."    The  difference  between  the  modi- 
fication of  the  general  principle  recognized 
as  proper  in  Wcubeur's  Case  and  that  sanc- 
tioned by  this  court  in  the  recent  cases  is 
simply  that  in  the  former  case  the  defend- 
ant was  held  liable  if  he  could,  by  the  exer- 
cise  of   reasonable  care,   after   he   became 
aware  of  the  plaintiff's  peril,  have  averted 
the  accident,  and  in  the  later  cases  he  was 
held  liable  if  he  could  have  prevented  it  aft- 
er  he   became,   or   ought   to   have   become, 
aware  of  the  peril.    There  is  no  difference 
in  principle  between  these  two  forms  of  in- 
struction to  the  jury,  for  it  cannot  be  seri- 
ously contended  that  when  the  defendant  is 
in  a  position  from  which  he  ought  to  see,  or 
by  the  exercise  of  reasonable  care  could  see, 
the  plaintiff's  peril,  he  may  avert  his  face, 
or  close  his  eyes,  and  not  see  it,  and  then  es- 
cape liability  for  an  injury  resulting  from 
such  conduct  on  his  part.    As  was  said  by 
this  court  in  Cooney's  Case,  87  Md.  268,  39 
Atl.  861 :     "The  law  will  not  permit  the  loss 
of  life,  limb,  or  even  property,  to  be  delib- 
erately   and    carelessly    inflicted,    when    it 
could,  by  reasonable  care  and  caution,  be 
avoided,  merely  because  the  injured  person 
was   negligent."    This  modification  of  the 
general  doctrine  of  contributory  negligence 
should  not  be  constantly  or  indiscriminate- 
ly used  in  instructing  juries  in  suits  for 
injuries  caused  by  negligence,  but  its  em- 
ployment should  be  confined  to  those  cases 
in  which  there  is  testimony  placing  the  de- 
fendant or  his  agent  in  a  situation  afford- 
ing  him    an   opportunity   to   discover   the 
plaintiff's  peril,  by  the  exercise  of  reasonable 
care,  in  time  to  avert  it.    The  recent  Cases 
of    McKexcen,    Appel,    and    Rifcowitz,    to 
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which  we  have  referred,  were  all  cases  of 
injury  by  electric  street  cars  to  persons  cross- 
ing their  tracks  at  intersecting  streets. 
In  both  McKetcen's  and  Rifcotoitz's  Case$ 
the  car  which  inflicted  the  injury  was  run- 
ning at  a  high  rate  of  speed,  and  the  evidence 
tended  to  show  that,  if  the  motorman  had 
slackened  his  speed,  and  held  his  car  well 
under  control,  as  he  approached  the  cross- 
ing, he  could  have  seen  the  plaintiff  in  time 
to  ha\e  prevented  the  accident.  In  Appel's 
Case  there  was  evidence  that  the  motorman 
did  not  use  the  ample  opportunity  which  he 
had  after  he  ought  to  have  seen  the  plain- 
tiff to  protect  him  from  injury.  In  those 
three  cases  the  evidence  plainly  called  for 
the  form  of  instruction  given  by  the  court 
to  the  jury. 

Applying  the  principles  which  we  have 
been  considering  to  the  case  now  before  us, 
we  do  not  think  it  was  a  proper  one  in 
which  to  modify  the  general  proposition 
that  the  plaintiff's  contributory  negligence 
barred  his  right  of  recovery.  He  was  pal- 
pably guilty  of  negligence  which  contributed 
directly  to  his  injury',  and  without  which 
the  injury  would  not  have  happened.  He 
had,  it  is  true,  an  equal  right  with  the  car 
to  be  upon  the  track,  which  was  laid  in  a 
public  street  of  the  city;  but  he  went  delib- 
erately, when  encumbered  with  his  awkward 
cooling  board,  to  the  dangerous  side  of  the 
south-bound  car,  when  access  to  its  safe  side 
was  unobstructed,  and  he  stood  there  until 
he  could  pass  the  cooling  board  over  the  gate 
of  the  front  platform  to  the  motorman,  and 
meanwhile  kept  no  lookout  for  approaching 
cars  on  the  north -bound  track,  which  was  al- 
most under  his  feet.  It  is  not  denied  that 
the  motorman  of  the  approaching  car  saw 
the  plaintiff  between  the  tracks  as  he  came 
near  him.  The  only  question  on  that 
branch  of  the  case  is  whether,  after  seeing 
the  plaintiff,  he  used  reasonable  care  to  pre- 
vent injury  to  him.  If  the  testimony  of  the 
motorman  to  which  we  have  already  ad- 
verted, and  which  is  corroborated  by  three 
other  witnesses,  is  to  be  believed,  he  gave 
the  plaintiff  timely  warning;  and  the  plain- 
tiff at  first  heeded  the  warning,  and  got  into 
a  safe  place,  which  he,  in  his  confusion,  aft- 
erwards abandoned.  This  testimony  is  only 
contradicted  to  the  extent  that  the  plaintiff 
in  rebuttal  said  that  he  had  not  gotten  upon 
the  step  of  the  car;  but  he  himself  had  al- 
ready testified  that  he  could  hardly  tell  how 
it  happened  that  he  got  between  the  cars, 
and  he  was  evidently  much  confused  at  the 
time  of  the  accident.  Furthermore,  the  un- 
contradicted testimony  of  the  motorman  of 
the  south-bound  car  was  that  when  he  saw 
the  plaintiff  about  to  go  between  the  cars  he 
told  him  to  go  around  the  fender  of  his  car, 
where  there  was  room  for  him  to  go  in  safe- 
ty. The  plaintiff  further  testified  that  when 
ne  went  between  the  cars  he  thought  there 
was  ample  room  for  him  there.  The  testi- 
mony in  the  case  did  not,  in  our  opinion, 
justify  the  court  below  in  granting  the 
plaintiff's  second  prayer,  or  in  modifying 
the  defendant's  first  prayer  as  it  did.  We 
further    think   that,    in   view   of   the   un- 


doubted  contributory  negligence  of  the  plain- 
tiff, without  which  the  accident  would  not 
have  occurred,  and  the  practical  absence  of 
evidence  tracing  the  cause  of  the  injury  to 
negligence  of  the  defendant's  agents,  the 
case  falls  within  the  principles  laid  down 
in  State  use  of  Bacon  v.  Baltimore  &  P.  R. 
Co,  58  Md.  485,  and  the  case  there  cited  of 
Dublin,  W.  d  W.  R.  Co.  v.  Slattery,  L.  R. 
3  App.  Cas.  1166,  and  the  court  below  would 
have  been  justified  in  withdrawing  it 
from  the  jury  if  an  instruction  to  that  ef- 
fect had  been  asked  for.  We  think  that  the 
judgment  should  be  reversed,  without  a 
new  trial,  and  for  that  reason  it  will  not  be 
necessary  for  us  to  review  the  action  of  the 
court  below  on  the  other  prayers. 
Judgment  reversed,  without  new  trial. 

Rehearing  denied. 


Adelaide  Colt  WILLIAMS  et  a!.,  Appts.t 

v. 

COMMITTEE  OF  THE  BAPTIST  CHURCH 
IN  THE  CITY  OF  BALTIMORE. 

(92  Md.  497.) 

An  absolute  grift,  and  not  a  trust,  la  cre- 
ated by  a  will  bequeathing  a  fund  to  a 
church,  and  "suggesting"  that  It  be  used  to 
complete  the  spire,  or  invested  and  the  In- 
come used  to  carry  on  a  church  mission  or  for 
the  benefit  of  the  church  poor,— especially  In 
view  of  the  fact  that  the  objects  designated 
are  so  vague  as  to  render  the  trust  void  If  es- 
tablished, and  permit  the  property  to  revert 
to  the  next  of  kin,  and  the  word  "trust"  Is 
used  In  other  parts  of  the  will,  where  there 
Is  a  plain  Intent  to  create  a  trust 

(Jannary*18,  1901.) 

APPEAL  by  plaintiffs  from  a  decree  of  the 
Circuit  Court,  No.  2,  of  Baltimore  City 
in  favor  of  defendant  in  a  proceeding  to  re- 
cover property  bequeathed  by  the  will  of 
John  W.  M.  Williams,  deceased.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  George  Wl&itelook  and  Ed- 
ward I.  Koonts,  for  appellants: 

The  only  conclusion  inferable  from  the 
use  of  the  word  "trust"  where  the  testator 
did  not  intend  to  create  a  separate  beneficial 
interest,  and  the  omission  of  that  word 
where  he  did  intend  to  create  such  an  inter- 
est, is  that  he  really  did  not  know  the  techni- 
cal meaning  of  the  word  "trust;"  and  there- 
fore, in  interpreting  the  controverted  clause 
from  which  that  word  is  omitted,  the  will 
falls  directly  within  the  rationale  of  the 
rule  laid  down  in  Baylor  v.  Plains,  31  Md. 

Nora. — As  to  precatory  words  In  will  to  cre- 
ate  trust,  see,  in  this  series,  Knox's  Appeal 
(Pa.)  6  L.  R.  A.  353,  and  note;  Slattery  v.  Wa- 
son  (Mass.)  7  L.  R.  A.  393,  and  note;  cases  In 
note  to  Powers  ▼.  Jeudevlne  (Vt.)  7  L.  R.  A.  on 
page  519:  Bryan  v.  Mllby  (Del.)  13  L.  R.  A. 
563,  and  note;  Bills  v.  Bills  (Iowa)  8  L.  R.  A 
696;  Orth  v.  Orth  (Ind.)  32  L.  R.  A.  298;  and 
Jewell  t.  Louisville  Trust  Co.  (Ky.)  58  L.  R.  A. 
377. 
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164,  1  Am.  Rep.  34,  and  applied  in  many 
cases,  e.  g. — 

Smith  v.  Church  Extension  of  M.  E. 
Church,  56  Md.  396;  Rizer  v.  Perry,  58  Md. 
114;  Dulany  v.  Middle  ton,  72  Md.  70,  19 
Atl.  146;  Trinity  M.  E.  Church,  South  v. 
Baker,  91  Md.  539,  46  Atl.  1020. 

Controlling  effect  should  be  given  to  the 
circumstances  that,  while  he  did,  in  the  first 
instance,  give  the  entire  beneficial  interest 
to  the  legatee  for  its  purposes  generally,  he 
did,  in  sharp  contrast  and  in  striking  an- 
tithesis thereto,  abandon  the  use  of  trust 
terms  in  the  second  instance,  and  unambigu- 
ously indicated  the'  particular  purposes, 
which  necessarily  exclude  all  other  purposes, 
to  which  he  intended  that  the  fund  should  be 
devoted. 

Smith  ▼.  Church  Extension  of  M.  E. 
Church,  56  Md.  396. 

Any  attempt  to  establish  a  nomenclature 
or  lexicon  of  precatory  words  would  neces- 
sarily result  in  endless  confusion  and  an  ir- 
reconcilable conflict  of  authorities,  as  the 
same  words  and  phrases  have  been  held  to 
create  or  not  to  create  precatory  trusts  in 
accordance  with  their  place  in  the  context. 

Williams  v.  Worthington,  49  Md.  573,  33 
Am.  Rep.  286;  Handley  v.  Wrightson,  60 
Md.  199;  Nunn  v.  O'Brien,  83  Md.  200,  34 
Atl.  244;  1  Jarman,  Wills,  5th  ed.  pp.  680- 
696.  rr 

The  testator  used  the  word  "suggest"  in 
the  same  sense,  in  speaking  of  the  work  at 
the  Williams  Chapel,  as  he  did  when  he  pro- 
vided for  the  completion  of  the  steeple.  Yet 
in  the  case  of  the  Williams  Chapel  there 
could  be  no  question  but  that,  upon  a  prop- 
er case  based  upon  the  maladministration  of 
the  fund,  a  court  of  equity  would  interfere, 
at  the  instance,  even,  of  a  single  member  of 
the  church's  board  of  trustees,  to  compel  the 
withdrawal  of  the  fund  from  its  present  in- 
vestment in  the  ground  rent  and  its  devo- 
tion to  the  work  at  the  church  mission,  if 
the  bequest  in  favor  of  the  chapel" were 
valid  in  other  respects. 

Peter  v.  Carter,  70  Md.  140,  16  Atl.  450. 

If  the  testator  did  not  intend  that  the 
Baptist  Church  should  take  the  beneficial 
interest,  that  interest  was  held  by  it  in  trust 
for  the  next  of  kin. 

Needles  v.  Martin,  33  Md.  614. 

If  the  testator,  instead  of  giving  the  leg- 
acy to  the  church  for  its  general  purposes, 
saw  fit  to  designate  some  certain  specific 
purpose  for  which  the  fund  should  be  held 
the  Baptist  Church  cannot  hold  it  for  any 
other  purpose. 

Smith    v.    Church    Extension    of    M.    E. 
Church,  56  Md.  396;  Tingling  v.  Miller,  77 
Md.  106,  26  Atl.  491;  Peter  v.  Carter,  70  Md 
142,  16  Atl.  450. 

The  church,  as  between  it  and  the  next  of 
kin,  could  not  exercise  the  power,  either  by 
purchasing  ground  rents  or  otherwise,  to  in- 
vest the  fund  and  devote  the  income  to  the 
work  of  the  mission,  because  that  trust  and 
the  power  incident  thereto  constitute,  sep- 
arately or  together,  a  violation  of  the  rule 
against  perpetuities. 

Dashiell  v.  Atty.  Qen.  5  Harr.  &  J.  401; 
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Bamum  v.  Barnum,  26  Md.  172;  Needles  v. 
Martin,  33  Md.  618;  Missionary  Soc.  of  M» 
E.  Church  v.  Humphreys,  91  Md.  131,  46  Atl. 
320. 

The  imperative  trust  in  favor  of  the  poor 
is  plainly  void. 

Yingling  v.  Miller,  77  Md.  106,  26  AtL 
491;  Maught  v.  Getzendanner,  65  MR.  527,. 
57  Am.  Rep.  352,  5  Atl.  471;  Nunn  v. 
O'Brien,  83  Md.  200,  34  Atl.  244;  McCler- 
nan  v.  McCleman,  73  Md.  284,  20  Atl.  908. 

Messrs.  Gans  ft  Hainan  and  Vernon 
Cook,  for  appellee: 

The  word  "suggest"  is  not  such  a  word  a» 
will  create  a  precatory  trust. 

Perry,  Tr.  $  113;  27  Am.  &  Eng.  Enc. 
Law,  p.  41 ;  Pratt  v.  Sheppard  d  E.  P.  Hos- 
pital, 88  Md.  622,  42  Atl.  51;  Nunn  v. 
O'Brien,  83  Md.  198,  34  Atl.  244;  Chase  v. 
Plummer,  17  Md.  165. 

A  suggestion  is  something  intended  for 
consideration,  but  not  intended  as  a  bind- 
ing instruction. 

The  more  modern  tendency  is  to  restrict 
this  whole  doctrine  of  precatory  trusts. 

Lewin,  Tr.  9th  ed!  chap.  8,  §  2,  subsec. 
11;  Pratt  v.  Sheppard  <£  E.  P.  Hospital,  8& 
Md.  622,  42  Atl.  51 ;  Williams  v.  Worthing- 
ton, 49  Md.  572,  33  Am.  Rep.  286. 

The  uncertainty  as  to  the  objects  of  the 
alleged  trust  is  a  cogent  reason  for  holding 
that  no  trust  was  intended. 

It  is  clear  that  the  testator  did  not  by 
this  clause  intend  to  create  a  trust. 


>,  J.,  delivered  the  opinion   of  the 
court : 

In  this  case  the  testator,  after  making 
specific  bequests  of  his  furniture,  clothing, 
and  books,  directed  that  all  the  rest  and 
residue  of  his  estate  should  be  "converted 
into  cash,"  and  bequeathed,  one  half  thereof 
to  the  Maryland  Baptist  Union  Association,, 
and  the  remaining  half  part  he  bequeathed, 
in  the  following  words,  to  "the  Committee 
of  the  Baptist  Church  in  the  City  of  Balti- 
more, a  body  corporate,  incorporated  of  the 
state  of  Maryland,  commonly  called  the 
'First  Baptist  Church  of  the  City  of  Balti- 
more;' and  I  suggest,  if  the  spire  or  steeple 
of  the  said  church  property  be  unfinished  at 
the  time  of  my  death,  that  the  funds  re- 
ceived, or  such  part  thereof  as  may  be  neces-' 
sary,  be  used  for  the  purpose  of  completing 
the  same:  and  further  suggest,  if  the  spire 
is  finished,  that  the  said  funds,  or  what  may 
be  left  after  completing  the  said  spire,  be- 
invested  by  the  said  committee,  and  the  in- 
come devoted  to  the  work  at  the  church  mis- 
sion known  as  'Williams  Chapel,'  but,  if  the 
work  has  been  abandoned,  then  said  income 
to  be  used  for  the  relief  of  the  poor  of  the 
said  church."  It  is  contended  on  the  part 
of  the  appellant  that,  under  this  clause  of 
the  will,  the  Committee  of  the  Baptist 
Church  does  not  take  an  absolute  beneficial 
interest  in  the  sums  so  raised,  but  that  a 
trust  is  created  for  the  purposes  there  set 
forth.  The  bill  charges  that,  by  the  true 
construction  of  the  clause,  the  committee  of 
the  church  did  not  take  an  absolute  inter- 
est, but  that  the  sum  so  bequeathed  was  to> 
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be  used  by  it  in  its  absolute  and  uncontrol- 
lable discretion,  either  for  the  completion 
of  the  Bpire  or  for  investment,  and  the  de- 
votion of  the  income  therefrom  in  perpetu- 
ity to  the  work  of  the  church  mission,  and 
in  the  event  that  it  should  not  apply  the 
«um  to  the  completion  of  the  spire,  or  the 
income  thereof  to  the  work  of  the  church 
mission,  then  the  income  was  to  be  used  for 
the  relief  of  the  poor  of  the  church.  It  is 
also  charged  in  the  bill  that  the  committee 
did  not  apply  any  part  of  the  sum  to  the 
completion  of  the  spire,  nor  any  part  of  the 
income  to  the  work  on  the  mission,  but  had 
applied  the  whole  sum  to  the  redemption 
of  the  ground  rent  on  the  ground  covered 
by  Williams  Chapel,  and  that  in  such  case 
the  fund  or  the  income  not  having  been  used 
for  tKe  completion  of  the  spire,  or 
for  the  work  of  the  chapel,  a  "posi- 
tive and  mandatory  trust  attached  to 
the  fund  for  the  relief  of  the  poor 
of  the  chapel,  and  for  no  other  pur- 
pose; and  that,  such  trust  being  null  and 
void  for  uncertainty,  the  said  sum  consti- 
tutes a  trust  fund,  held  by  the  committee 
of  the  defendant  for  the  benefit  of  those  who 
are  next  of  kin  of  the  testator."  The  con- 
tention, therefore,  is  that'  the  fund  in  the 
hands  of  the  Committee  of  the  Baptist 
Church,  under  the  terms  of  the  will,  is  a 
trust  fund  (1)  for  the  completion  of  the 
spire,  or  for  the  devotion  of  the  income  to 
the  work  on  the  chapel,  if  the  committee 
should  elect  to  do  either;  or,  (2)  if  it  should 
not  so  elect,  then  for  the  benefit  of  the  poor 
of  the  church. 

In  determining  this  question,  it  is  the  in- 
tention of  the  testator  that  must  be  sought 
for;  and  unless  it  can  be  ascertained  from 
the  language  of  the  will,  taken  alone  or  in 
connection  with  other  circumstances  proper 
to  be  considered,  that  the  testator  intended 
to  create  a  trust*  no  such  trust  can  be  found 
to  exist.  Chase  v.  Plummer,  17  Md.  165; 
Baylor  v.  Plaine,  31  Md.  164,  1  Am.  Rep. 
34;  Kunn  v.  O'Brien,  83  Md.  108,  34  Atl. 
244;  Pratt  v.  Sheppard  d  E.  P.  Hospital.  88 
Md.  622,  42  Atl.  51. 

The  main  reason  assigned  by  the  counsel 
for  the  appellant*  for  the  claim  that  this 
clause  creates,  or  was  intended  by  the  tes- 
tator to  create,  a  trust,  is  in  the  use  of  the 
word  "suggest,"  which,  it  is  insisted,  must 
be  regarded,  in  the  connection  in  which  it 
is  used,  as  a  precatory  word.  In  considering 
what  is  the  proper  interpretation  of  this 
word  as  employed  by  the  testator,  it  must 
be  borne  in  mind  that  the  bequest  to  the 
committee  is  without  any  limitation  what- 
ever, but  is  in  terms  that  of  themselves  con- 
vey the  grant  of  an  absolute  interest.  The 
testator  nowhere  has  said  that  the  donation 
is  made  in  trust.  If,  therefore,  the  subse- 
quent words  create  a  trust,  it  must  do  so  by 
qualifying  the  terms  which  had  been  pre- 
viously used,  and  undo  that  which  he  had 
previously  done.  It  must  also  be  noted  that 
the  word  "suggest,''  &*  it  occurs  in  the 
clause,  applies  to  all  the  provisions  which 
are  supposed  to  designate  the  objects  of  the 
trust  and  the  uses  of  the  fund.  The  testa- 
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tor  "suggests"  that  the  spire  be  finished, 
and,  if  that  is  already  done,  that  the  in- 
come shall  be  devoted  to  the  work  on  the 
chapel,  and,  if  the  one  has  been  finished  and 
the  other  abandoned,  he  further  suggests 
that  the  income  be  devoted  to  the  relief  of 
the  poor  of  the  church.  Can  the  word  "sug- 
gest," when  used  in  this  connection,  with- 
out qualifying  or  explanatory  words,  be  re- 
garded as  a  precatory  word,  sufficient  to 
create  a  trust,  as  to  property  previously  giv- 
en absolutely? 

We  have  been  cited  to  no  case,  and  have 
found  none,  where  it  has  been  so  held.  A 
suggestion  alone,  without  other  words  or 
circumstances  to  affect  the  ordinary  mean- 
ing, is  a  mere  placing  before  another  a  mat- 
ter for  consideration,  and,  under  ordinary 
circumstances,  in  no  wise  carries  with  it  an 
expression  of  desire,  will,  or  entreaty,  and 
here  it  seems  to  amount  to  no  more  than 
this.  The  testator  gives  the  whole  interest 
in  the  fund  absolutely  to  the  church.  He 
places  no  restrictions  upon  it  as  to  its  use, 
out  he  does  mention  several  matters  for  con- 
sideration. He  "suggests"  that  a  proper 
disposition  would  be  to  finish  the  spire,  or 
apply  the  income  to  the  chapel,  not  as  a  re- 
quirement upon  the  committee,  but>  as  a 
matter  for  its  consideration.  So,  also,  in 
respect  to  the  relief  of  the  poor,  there  is  no 
limitation  imposed  upon  the  committee,  but 
a  mere  suggestion  as  to  what  would  be  a 
prone/  use  of  the  fund.  There  is  nothing 
in  tna  word  "suggest,"  either  in  its  meaning 
as  ordinarily  employed  or  as  affected  by  the 
context  of  the  will,  that  can  be  regarded  as 
expressive  of  confidence,  or  belief,  or  desire, 
or  hope,  or  will,  or  as  the  equivalent  of  a 
word  of  entreaty  or  recommendation.  "Sug- 
gest" is  in  fact,  therefore,  not  a  precatory 
word  at  all,  in  the  ordinary  sense,  and  there 
is  nothing  in  this  will  to  justify  us  in  at- 
tributing to  it  any  other  than  its  ordinary 
meaning.  If  this  interpretation  of  this 
word  be  correct,  there  was  no  duty  upon 
the  committee  to  perform  the  acts  suggested. 

These  several  matters  are  suggested  for 
the  consideration  of  the  committee,  but  it  is 
left  to  the  exercise  of  its  own  discretion 
whether  any  of  them  should  be  performed; 
and  where  that  is  the  case,  and  the  prior  dis- 
position of  the  property  imparts  absolute 
and  uncontrollable  ownership,  courts  of 
equity  will  not  create  a  trust  from  words 
even  of  a  precatory  character.  Nunn  v. 
O'Brien,  83  Md.  201,  34  Atl.  244. 

But,  aside  from  this,  there  remains  a  seri. 
ous  difficulty  in  declaring  that  the  clauses 
in  question  create  a  trust,  upon  another 
ground.  The  claim  of  the  appellant  is  that 
the  clauses  create  a  trust,  out  that  such 
trust  is  void  because  of  the  uncertainty  of 
the  objects.  The  controversy  here  is  not  as 
to  the  indefiniteness  el  the  objects, —  that  is 
conceded,  as  to  the  use  of  the  fund  for  the 
relief  of  the  poor, — but  the  question  is  wheth- 
er the  testator  intended  to  raise  a  trust. 
Now,  this  court,  in  Pratt  v.  Sheppard  d  E. 
P.  Hospital,  88  Md.  627,  42  Atl.  56,  has  dis- 
cussed clearly  and  exhaustively  the  differ- 
ence between  "a  trust  that  is  void  for  uncer- 
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tainty  and  an  uncertainty  that  is  simply 
indicative  of  the  absence  of  an  intention  to 
create  a  trust."  The  court  there  said: 
"Where  it  is  sought  to  show  by  implication 
or  from  the  use  of  precatory  words,  follow- 
ing an  absolute  gift,  that  a  trust  was  in- 
tended to  be  fastened  on  the  gift,  an  uncer- 
tainty as  to  the  objects  or  as  to  the  subject 
of  the  alleged  trust  will  be  a  reason,  not  nec- 
essarily conclusive,  but  still  a  reason,  for 
holding  that  no  trust  was  designed  by  the 
testator."  This  principle,  conformable  ajs  it 
is  to  the  dictates  of  sound  common  sense, 
and  amply  supported  by  authority  here  and 
elsewhere,  ought  to  have  full  force  and  effect 
given  to  it  in  a  case  like  this,  where  the  con- 
tention in  favor  of  the  trust  rests  on  an  ex- 
pression so  feeble  to  indicate  a  desire  to 
create  a  trust  as  the  word  "suggest."  In 
the  absence  of  convincing  proof  to  the  con- 
trary, it  cannot  be  assumed  that  the  testa- 
tor intended  to  create  a  void  trust.  If  other 
terms  had  been  employed,  clearly  indicating 
an  intention  of  the  testator  to  raise  a  trust, 
and  the  objects  expressed  were  vague  and 
uncertain,  the  next  of  kin  would  take,  be- 
cause it  would  be  clear  the  legatee  was  not 
designed  to  have  a  beneficial  interest.  But, 
when  the  gift  is  made  to  the  legatee  in  ab- 
solute terms,  it  would  be  unreasonable  to 
suppose  that  the  testator  thereafter,  by  the 
employment  of  a  word  of  uncertain  import, 
in  the  connection  it  is  used,  intended  to  cre- 
ate a  trust  for  objects  so  vague  and  uncer- 
tain as  to  be  incapable  of  enforcement. 
The  clause  is  wholly  nugatory  and  void 


as  a  devise,  if  it  be  held  that  it  was  the  in- 
tention to  create  a  trust,  but,  if  the  word 
"suggest"  be  taken  in  its  ordinary  meaning, 
it  is  clear  that  the  intention  of  the  testator 
was  to  present  these  several  objects  to  the 
attention  of  the  committee,  as  proper  and 
worthy  ones  to  receive  the  benefit  of  his  do- 
nation, but  that  it  was  not  his  purpose  to 
place  any  limitation  upon  the  absolute  right 
of  the  committee  to  tne  exercise  of  its  un- 
controllable discretion.  Moreover,  it  is  clear 
that  the  testator  or  the  draftsman  of  hie 
will  had  a  knowledge  of  what  were  apt 
words  for  the  creation  of  a  trust,  though  it 
is  possible  he  might  have  had  some  confu- 
sion as  to  the  description  of  the  objects  of 
the  trust.  In  view  of  this,  it  is  significant, 
at  least,  that  in  the  previous  bequests  he 

S'ves  one  half  of  the  fund  "in  trust"  to  the 
aryland  Baptist  Union  Association,  but, 
when  the  bequest  of  the  other  half  is  made 
to  the  Committee  of  the  Baptist  Church,  the 
word  "trust"  is  omitted,  and  instead  is  em- 
ployed the  word  "suggest."  It  cannot  be  as- 
sumed that  this  change  of  expression  was 
the  result  of  accident  or  mistake.  If  it  was 
not,  but  the  word  "suggest"  was  deliberately 
used  instead  of  "trust,  it  would  be  impossi- 
ble to  hold  that,  by  a  mere  suggestion,  he  in- 
tended to  create  a  trust. 

It  follows  from  what  we  have  said  that 
we  are  of  opinion  that  the  legacy  to  the  Com- 
mittee of  the  Baptist  Church  is  absolute, 
and  not  subject  to  any  trust,  and  the  de- 
cree of  the  lower  court  must  be  affirmed. 


MASSACHUSETTS  SUPREME  JUDICIAL   COURT. 


Re  HOUSE  BILL  NO.  1,201. 
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Constitutional  requirements  of  a  'writ- 
ten vote,  and  provisions  for  sorting 
and  counting:,  will  not  preclude  tne 
vie  of  a  voting-  machine  by  which  the 
result  is  effected  by  a  system  of  wheels,  cogs, 
and  Indexes  In  connection  with  written  or 
printed  names  of  the  candidates, — at  least  If 
the  action  of  the  machine  In  registering  each 
vote  cast  is  visible  to  the  voter  casting  It,  and 
the  work  of  the  machine  In  adding  the  votes 
is  done  under  the  supervision  of  someone  duly 
charged  with  counting  the  votes  cast. 

(Morton,  Darker,  and  Hammond,  J  J.,  distent.) 
(April  25,  1901.) 

SUBMISSION  by  the  House  of  Represen- 
tatives for  the  opinion  of  the  Supreme 
Court  as  to  the  right  to  adopt  machines  for 
the  purpose  of  registering  the  vote  at  elec- 
tions.   Favorable  answer  returned. 

Nora. — For  another  case  in  this  series  as  to 
right  to  use  voting  machine  under  constitutional 
provision  providing  for  voting  by  ballot,  see  also 
Opinion  of  the  Justices  (R.  I.)  86  L.  B.  A.  547. 
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The  question  involved  sufficiently  appears 
in  the  opinions  of  the  judges. 

To  the  Honorable  the  House  of  Represen- 
tatives of  the  Commonwealth  of  Massa- 
chusetts : 

The  undersigned  justices  of  the  supreme 
judicial  court,  having  considered  the  ques- 
tion proposed  by  the  honorable  house  of  rep- 
resentatives by  "its  order  of  March  29,  1901, 
a  copy  of  which  is  annexed,  respectfully  sub- 
mit lie  following  opinion: 

The  ground  for  doubt  as  to  the  power  of 
the  general  court  under  the  Constitution  of 
the  commonwealth  is  to  be  found  in  the 
requirement  that  representatives  "shall  be 
chosen  by  written  vote"  (part  2,  chap.  1, 
§  3,  art.  3),  and  in  the  implication  of  the 
provisions  for  sorting  and  counting  the  votes 
for  governor  (part  2,  chap.  2,  5  1,  art.  3), 
and  for  senator  (part  2,  chap.  1,  8  2,  art. 
2 ) .  To  these  may  be  added  the  requirement 
that  certain  militia  officers  shall  be  elected 
by  written  vote  (part  2,  chap.  2,  9  1,  art. 
10),  and  articles  16  and  17  of  the  amend- 
ments, one  or  both  of  which  might  be  held 
to  adopt  the  method  of  voting  for  governor 
for  the  election  of  certain  other  officers. 
Whether  the  first-mentioned  requirement,  as 
to  representation,  has  been  repealed  by  ax- 
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tide  21  of  the  Amendments,  giving^  the  leg- 
islature power  to  prescribe  the  "manner  of 
ascertaining"  the  election  of  representatives, 
it  is  unnecessary  to  consider,  although  it 
may  be  well  to  bear  that  amendment  in 
mind  in  weighing  the  arguments  which  we 
shall  adduce.  Apart  from  these  provisions, 
no  doubt,  the  general  power  of  the  legisla- 
ture would  extend  to  authorizing  the  use  of 
a  voting  machine.  See,  for  example,  Const. 
Amend,  art.  19. 

With  regard  to  votes  for  representatives 
in  Congress  it  is  provided  by  chapter  154 
of  the  Statutes  of  the  United  States  for 
1899  (30  Stat,  at  L.  836)  that  they  may  be 
by  "voting  machine  the  use  of  which  has 
been  duly  authorized  by  the  state  law,"  so 
that  the  elections  of  national  officers  re- 
quire no  separate  consideration. 

We  assume  that  the  voting  machines 
which  the  honorable  house  has  in  mind  vary 
in  their. mode  of  recording  votes;  that  all 
of  them  dispense  with  the  use  of  a  separate 
piece  of  paper  for  each  vote;  that  some  of 
them  register  a  large  number  of  successive 
votes  by  successive  punches  upon  one  strip 
of  paper,  in  separate  lines  ior  separate  can- 
didates, with  the  names,  if  necessary, 
against  the  lines;  and  that  some  of  them 
abandon  the  use  of  paper  altogether  in  re- 
cording, each  vote  being  marked  by  the  par- 
tial revolution  of  a  cogwheel  or  other  simi- 
lar device,  and  the  total  number  being 
shown  by  some  easily  adapted  index.  If 
necessary,  however,  in  this  class  of  machines 
the  names  of  the  candidates  may  appear  in 
writing  attached  to  the  point  where  the 
voter  registers  his  vote,  in  such  manner  as 
to  indicate  that  his  turning  a  particular 
key  or  pressing  a  particular  Knob  expresses 
a  vote  for  the  name  written  above. 

The  question  whether  such  a  machine  sat- 
isfies whatever  requirements  or  implications 
there  may  be  in  the  Constitution  of  the  com- 
monwealth depends  upon  how  far  we  are  to 
follow  the  line  of  argument  started  by  Chief 
Justice  Parker  in  Henshcuo  v.  Foster,  9 
Pick.  312.  In  that  case  it  was  pointed  out, 
with  regard  to  this  very  matter,  that,  as  the 
chief  justice  puts  it,  "words  competent  to 
the  then  existing  state  of  the  community, 
and  at  the  same  time  capable  of  being  ex- 
panded to  embrace  more  extensive  relations, 
should  not  be  restrained  to  their  more  ob- 
vious and  immediate  sense,  if,  consistently 
with  the  general  object  of  the  authors  and 
the  true  principles  of  the  compact,  they  can 
be  extended  to  other  relations  and  circum- 
stances which  an  improved  state  of  society 
may  produce."    Page  317. 

To  state  in  our  own  way  the  mode  of  ap- 
proaching the  question,  it  is  not  so  impor- 
tant to  consider  what  picture  the  framers 
of  the  Constitution  had  in  their  minds  as 
what  benefits  they  sought  to  secure,  or  evils 
to  prevent, — what  they  were  thinking  against 
in  their  affirmative  requirement  of  writing, 
and  what  they  would  have  prohibited  if  they 
had  put  the  clause  in  a  negative  form.  The 
answer,  or  a  part  of  it,  is  given  by  Chief 
Justice  Parker  in  the  case  already  cited: 
"The  practice  had  been  to  elect  many  town 
officers  by  hand  vote,  and  probably  in  some 
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instances  representatives  had  been  so  chosen. 
It  became  necessary,  therefore,  to  prescribe 
that  the  choice  should  be  made  by  ballot. 
But,  even  the  word  'ballot*  itself  is  ambigu- 
ous, and  therefore  it  was  required  that  rep- 
resentatives shall  be  elected  'by  written 
votes/  "  No  doubt  the  picture  in  the  minds 
of  those  who  used  the  words  was  that  of  a 

Siece  of  paper  with  the  names  of  the  candi- 
ate»  voted  for  written  upon  it  in  manu- 
script, but  the  thing  which  they  meant  to 
stop  was  oral  or  hand  voting,  and  the  bene- 
fits which  they  meant  to  secure  were  the 
greater  certainty  and  permanence  of  a  ma- 
terial record  of  each  voter's  act  and  the  rel- 
ative privacy  incident  to  doing  that  act  in 
silence.  They  did  not  require  the  signa- 
ture of  the  voter,  or  any  means  of  identify- 
ing his  vote  as  his  after  it  had  been  cast. 
It  was  settled  by  Hi-nshaw  v.  Foster  that 
they  did  not  require  manuscript.  In  our 
opinion,  they  did  not  require  a  separate 
piece  of  paper  for  each  voter.  That  is  to 
say,  bv  requiring  writing  they  did  not  pre- 
vent the  legislature  from  authorizing  several 
voters  to  use  a  single  ballot  if  the  voters 
all  signed  it,  or  in  some  way  sufficiently  in- 
dicated that  a  single  paper  expressed  the 
act  and  choice  of  each.  It  seems  to  us  that 
the  object,  and  even  the  words,  of  the  Con- 
stitution in  requiring  "written  votes"  are 
satisfied  when  the  voter  makes  a  change  in 
a  material  object, — for  instance,  by  causing 
a  wheel  to  revolve  a  fixed  distance, — if  the 
material  object  changed  is  so  connected  with 
or  related  to  a  written  or  printed  name  pur- 
porting to  be  the  name  of  a  candidate  for 
office  that,  by  the  understanding  of  all,  the 
making  of  the  change  expresses  a  vote  for 
the  candidate  whose  name  is  thus  connected 
with  the  device. 

So  far  we  have  been  considering  the  re- 
quirement of  written  votes  alone,  and  have 
assumed  that  all  other  constitutional  con- 
ditions are  complied  with.  But  it  remains 
to  consider  whether  the  result  is  changed 
by  the  provisions  as  to  sorting  and  count- 
ing votes  where  those  provisions  &ppjy< 
These  seem  to  us  to  raise  less  difficulty.  The 
provisions  do  not  express  a  constitutional 
end.  They  express  merely  assumptions  that 
sorting  and  counting  will  be  necessary  if  you 
have  written  votes,  as  they  would  have  been 
necessary  a  hundred  years  ago.  It  would 
not  be  true  to  say  that  the  framers  of  the 
Constitution  chose  the  risk  of  errors  inci- 
dent to  sorting  and  counting  in  preference 
to  the  risk  of  errors  of  a  different  class  in- 
cident to  some  different  way  of  finding  out 
the  result.  They  never  thought  of  any  other 
way.  Probably  the  only  distinctions  which 
occurred  to  them  concerned  different  modes 
of  sorting  and  counting. 

It  is  theoretically  possible  to  exclude  by 
a  mechanical  device  every  chance  of  error  in 
the  sorting  and  counting  of  votes.  Whether 
that  is  accomplished  by  existing  machines 
is  a  matter  about  which  we  have  no  ade- 
quate information,  and  is  a  question  of  fact 
which  it  would  not  fall  within  our  province 
to  determine.  We  assume  that  the  legisla- 
ture, before  authorizing  the  use  of  a  ma- 
chine,  would  satisfy  itself  that  the  voter 
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would  be  sufficiently  apprised  of  what  to  do 
in  order  to  vote  for  his  candidate,  that  the 
machine  really  would  carry  out  and  express 
the  intent  which  it  purported  to  be  ready 
to  express,  that  it  was  of  such  mechanical 
perfection  as  to  exclude  the  possibility  of 
internal  error,  and  that  sufficient  arrange- 
ments were  made  to  prevent  external  fraud. 
Under  such  circumstances  the  sorting  and 
counting  of  the  votes  shrink  by  atrophy  to 
a  mere  survival,  but  there  is  nothing  con- 
trary to  the  Constitution  in  that.  If  it  be 
deemed  technically  necessary  that  the  possi- 
bility, at  least,  of  eorting  and  counting 
should  remain,  it  does  remain.  Whether  in 
the  form  of  successive  punches  in  a  line 
upon  paper,  or  in  the  marked  revolutions  of 
a  wheel  appropriated  to  a  given  candidate, 
material  changes  abide  which  signify  by  pre- 
determined language  the  number  of  votes 
cast,  exactly  to  the  same  extent  that  it 
would  be  signified  by  slips  of  paper  bearing 
characters  in  printer's  ink.  The  votes  could 
be  counted  as  cast,  if  it  were  necessary. 
They  can  be  counted  afterwards  as  well. 
The  fact  that  the  index  of  machinery  has 
cut  down  the  chance  of  personal  error  to  a 
minimum  surely  is  not  an  objection  sanc- 
tioned by  the  Constitution. 

The  views  which  we  express  coincide  with 
the  opinion  of  a  majority  of  the  judges  of 
the  supreme  court  of  Rhode  Island  in  regard 
to  the  McTammany  machine  (Re  Tax  As- 
signment Orders,  19  R.  I.  729,  36  Atl.  420), 
and  with  some  other  discussion  of  the  sub- 
ject which  we  have  seen. 

It  is  proper  to  add  that  we  have  consid- 
ered only  the  answer  to  the  general  question. 
What  provision*  thould  be  made  in  the  ex- 
ceptional case  of  challenged  votes,  etc.,  is  a 
question  of  detail,  easily  dealt  with  by  spe- 
cial arrangements. 

Oliver  Wendell  Holmes. 

Marcus  P.  Knowlton. 

John  Lathrop. 

I  agree  with  this  conclusion,  provided  the 
result  of  the  action  of  the  machine  in  reg- 
istering each  vote  cast  is  visible  to  the  voter 
casting  the  vote,  and  the  work  of  the  ma- 
chine, in  adding  up  the  votes  cast,  is  done 
under  the  supervision  of  some  person  duly 
charged  with  counting  the  votes  cast.  I 
agree  that  machinery  can  be  used  by  the  vot- 
er in  making  a  written  vote  within  the 
meaning  of  the  Constitution,  and  also  that 
there  is  nothing  in  the  Constitution  which 
forbids  machinery  being  used  in  counting 
the  votes  cast.  The  first  difficulty  in  hold- 
ing that  the  provisions  of  the  Constitution 
are  complied  with  by  any  one  of  the  several 
voting  machines  which  are  now  in  use  (so 
far  as  I  know)  comes  from  the  fact  that  in 
none  of  them  can  the  voter  see  what  his 
written  vote  is.  In  the  method  of  voting 
prescribed  by  the  Constitution  the  voter 
knows  what  the  written  vote  cast  by  him 
is.  It  is  manifest  that  the  use  of  a  voting 
machine,  which  records  a  written  vote  with- 
out disclosing  to  the  voter  what  that  vote 
is,  involves  chances  of  error  quite  different 
from  those  involved  in  the  method  of  voting 
contemplated  by  the  Constitution.  There 
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are  similar  difficulties  arising  from  the  fact 
that  the  addition  of  the  several  votes  cast 
made  by  many  of  the  voting  machines  is 
also  invisible,  and  that  the  correctness  of  the 
result  produced  by  the  machine  depends  en- 
tirely upon  the  machine's  having  made  the 
addition  correctly  in  the  first  instance,  with- 
out the  possibility  of  knowing  whether  that 
addition  was  or  was  not  correctly  made,  and 
without  the  possibility  of  correcting  it  if  it 
was  not  correctly  made.  And,  again,  the 
only  guard  against  a  voter's  casting  more 
than  one  vote  lies  in  the  fact  that  the  me- 
chanical device  put  into  the  machine  to  pre- 
vent double  voting  has  worked  correctly,  and 
in  that  fact  alone,  without  there  being  any 
means  of  knowing  whether  it  did  or  did  not 
work  correctly,  and  without  the  possibility 
of  correcting  such  a  fraud  if  one  were  com- 
mitted. It  is  manifest  that  in  the  matter 
of  the  record  made  by  the  machine  being 
in  each  instance  what  the  voter  intended 
his  vote  should  be,  in  the  matter  of  the  sev- 
eral votes  cast  being  correctly  added  to- 
gether by  the  machine,  and  in  the  matter  of 
double  voting,  the  chances  of  error  involved, 
where  the  result  of  an  election  is  made  to 
depend  solely  upon  the  result  produced  by 
the  voting  machine,  are  quite  different  from 
those  incident  to  the  method  of  voting  con- 
templated by  the  Constitution;  at  least  so 
far  as  the  voting  machines  now  in  use  are 
concerned.  And,  in  my  opinion,  the  chances 
of  error  to  which  I  have  referred  are  so 
far  different  as  to  forbid  votes  cast  and 
counted  only  by  such  a  machine  being  held 
to  be  a  compliance  with  the  provisions  of 
the  Constitution  in  that  connection.  It  is 
evident  that  the  use  of  voting  machines 
which  I  have  suggested  would  destroy  to  a 
great  extent  the  secrecy  of  the  ballot;  but 
I  find  nothing  in  the  Constitution  requir- 
ing that  the  written  vote  there  provided 
for  should  be  a  secret  one.  It  has  been 
suggested  that  a  machine  could  be  devised 
which  would  indicate  that  a  vote  had  been 
cast  for  some  person  for  a  designated  office, 
without  disclosing  the  person  voted  for,  and 
that  by  the  use  of  such  a  machine  the  se- 
crecy of  the  ballot  could  be  maintained,  and 
the  requirements  of  the  Constitution  met. 
In  my  opinion,  the  use  of  such  a  machine 
would  not  meet  the  requirements  of  the  Con- 
stitution. William  Caleb  Loring. 

To  the  Honorable  the  House  of  Represen- 
tatives of  the  Commonwealth  of  Massa- 
chusetts : 

The  undersigned  justices  of  the  supreme 
judicial  court  respectfully  submit  the  fol- 
lowing as  their  opinion  upon  the  question 
of  law  stated  in  your  order  of  March  29, 
1901,  which  question  is:  "Has  the  general 
court  the  right  to  .authorize  the  use  of  vot- 
ing and  counting  machines  at  elections  by 
the  people  of  national,  state,  district,  coun- 
ty, city  or  town  officers?" 

First.  As  to  county,  city,  and  town  offi- 
cers, and  as  to  officers  chosen  by  districts, 
other  than  councilors,  senators,  and  repre- 
sentatives, we  know  of  no  constitutional  re- 
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etriction  upon  the  power  of  the  general 
eourt  to  direct  the  manner  of  choice. 

Second.  As  to  councilors,  senators,  and 
representatives,  and  an  to  the  governor,  lieu- 
tenant governor,  secretary,  treasurer,  and 
receiver  general,  auditor,  and  attorney  gen- 
eral, there  are  constitutional  provisions 
which  must  be  considered  in  answering  your 
question. 

The  provisions  to  which  we  refer  are 
these: 

Declaration  of  Rights,  art.  0:  "All  elec- 
tions ought  to  be  free.  .  .  •"  Part  2, 
chap.  1,  I  1,  art.  4:  "And  further,  full 
power  and  authority  are  hereby  given  and 
granted  to  the  said  general  court  from  time 
to  time  to  make,  ordain,  and  establish  all 
manner  of  wholesome  and  reasonable  orders, 
laws,  statutes  and  ordinances,  directions 
•and  instructions,  either  with  penalties  or 
without;  so  as  the  same  be  not  repugnant 
or  contrary  to  this  Constitution,  as  they 
shall  judge  to  be  for  the  food  and  welfare 
<i  this  commonwealth,  and  for  the  govern- 
ment and  ordering  thereof,  and  of  the  sub- 
jects of  the  same,  and  for  the  necessary  sup- 
port and  defense  of  the  government  threof ; 
■and  to  name  and  settle  annually,  or  provide 
fcy  fixed  laws  for  the  naming  and  settling, 
all  civil  officers  within  the  said  common- 
wealth, the  election  and  constitution  of 
whom  are  not  hereafter  in  this  form  of  gov- 
ernment, otherwise  provided  for.  .  .  ." 
Part  2,  chap.  1,  $  2,  art.  2:  "The  senate 
shall  be  the  first  branch  of  the  legislature; 
and  the  senators  shall  be  chosen  in  the  fol- 
lowing manner,  vis.;  •  .  •  The  select- 
men of  the  several  towns  .  .  .  shall  re- 
ceive the  votes  of  all  the  inhabitants  of  such 
towns.  .  .  .  and  shall  sort  and  count 
them  in  open  town  meeting,  and  in  presence 
of  the  town  clerk,  who  snail  make  a  fair 
record,  in  presence  of  the  selectmen,  and  in 
open  town  meeting,  of  the  name  of  every 
person  voted  for,  and  of  the  number  of  votes 
against  his  name;  and  a  fair  copy  of  this 
record  shall  be  attested  by  the  selectmen 
and  the  town  clerk,  and  shall  be  sealed  up, 
directed  to  the  secretary  of  the  common- 
wealth, for  the  time  being,  with  a  super- 
scription expressing  the  purport  of  the  con- 
tents thereof,  and  delivered  by  the  town 
clerk  of  such  towns,  to  the  sheriff  of  the 
county  in  which  such  town  lies.  •  .  ." 
Part  2,  chap.  1,  8  3,  art.  3:  "Every  mem- 
ber of  the  house  of  representatives  shall  be 
•chosen  by  written  votes."  Part  2,  chap.  2, 
$  1,  art.  3:  "Those  persons  .  .  .  qual- 
ified .  •  .  within  the  several  towns  of 
this  commonwealth,  shall,  at  a  meeting  to 
be  called  for  that  purpose,  •  .  .  annu- 
ity* give  in  their  votes  for  a  governor,  to 
the  selectmen,  who  shall  preside  at  such 
meetings;  and  the  town  clerk,  in  the  pres- 
ence and  with  the  assistance  of  the  select- 
men, shall,  in  open  town  meeting,  sort  and 
count  the  votes,  and  form  a  list  of  the  per- 
sons voted  for,  with  the  number  of  votes 
for  each  person  against  his  name;  and  shall 
make  a  fair  record  of  the  same  in  the  town 
books,  and  a  public  declaration  thereof  in 
the  said  town  meeting;  and  shall,  in  the 
presence  of  the  inhabitants,  seal  up  copies 
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of  the  said  list,  attested  by  him  and  the  se- 
lectmen, and  transmit  the  same  to  the  sher- 
iff of  the  county.  .  .  ."  Part  2,  chap.  2, 
S  19  art.  10:  "The  captains  and  subalterns 
of  the  militia  shall  be  elected  by  the  writ- 
ten votes  of  the  trainband  and  alarm  list 
of  their  respective  companies;  .  .  .  the 
field  officers  of  regiments  shall  be  elected 
by  the  written  votes  of  the  captains  and 
subalterns  of  their  respective  regiments; 
the  brigadiers  Bhall  be  elected  in  like  man- 
ner, by  the  field  officers  of  their  respective 
brigades.  .  .  ."  Part  2,  chap.  2,  $  2, 
art.  1:  "There  shall  be  annually  elected 
a  lieutenant  governor  ...  in  the  same 
manner  with  the  governor.    •    .    ." 

Amendments,  art.  16:  "Eight  councilors 
shall  be  annually  chosen  by  the  inhabitants 
of  this  commonwealth,  qualified  to  vote  for 
governor.  The  election  of  councilors  shall 
be  determined  by  the  same  rule  that  is  re- 
quired in  the  election  of  governor.  .  .  . 
The  day  and  manner  of  the  election,  the  re- 
turn ox  the  votes,  and  the  declaration  of 
the  said  elections,  shall  be  the  same  as  are 
required  in  the  election  of  governor.  .  •  ." 
Article  17:  'The  secretary,  treasurer,  and 
receiver  general,  auditor,  and  attorney  gen- 
eral, shall  be  chosen  annually.  •  •  .  The 
qualification  of  the  voters,  the  manner  of 
the  election,  the  return  of  the  votes,  and  the 
declaration  of  the  election,  shall  be  such  as 
are  reauired  in  the  election  of  governor. 
.  .  ."  Article  21:  ".  .  .  The  manner 
of  calling  and  conducting  the  meetings  for 
the  choice  of  representatives,  and  of  ascer- 
taining their  election,  shall  be  prescribed  by 
law.  .  .  ."  Article  22:  ".  .  . 
Each  district  shall  elect  one  senator.  •  .  ." 
Article  24:  "Any  vacancy  in  the  senate 
shall  be  filled  by  election  by  the  people  of 
the  unrepresented  district,  upon  the  order 
of  a  majority  of  the  senators  elected." 

In  our  opinion,  the  requirements  as  to  the 
choice  of  senators  found  in  part  2,  chap.  1, 
S  2,  art.  3,  of  the  Constitution  were  not 
abrogated  by  articles  .22  and  24  of  the 
amendments,  nor  was  the  provision  of  part 
2,  chap.  1,  S  3,  art.  3,  that  "Every  member 
of  the  house  of  representatives  shall  be 
chosen  by  written  votes,"  abrogated  by  arti- 
cle 21  of  the  amendments.  The  provision 
that  representatives  shall  be  chosen  by  writ- 
ten votes  was  before  this  court  in  the  year 
1830  in  the  case  of  Henshato  v.  Foster,  9 
Pick.  312,  in  which  decision  it  was  held  that 
printed  votes  are  written  votes,  within  the 
meaning  of  the  provision.  The  same  deci- 
sion states  the  general  considerations  which 
should  have  weight  in  construing  the  provi- 
sion, and  with  that  statement  we  agree: 
"In  construing  so  important  an  instrument 
as  a  constitution,  especially  those  parts 
which  affect  the  vital  principle  of  a  repub- 
lican government, — the  elective  franchise,  or 
the  manner  of  exercising  it, — we  are  not 
on  the  one  hand,  to  indulge  ingenious  spec- 
ulations, which  may  lead  us  wide  from  the 
true  sense  and  spirit  of  the  instrument; 
nor,  on  the  other,  to  apply  to  it  such  narrow 
and  constrained  views  as  may  exclude  the 
real  object  and  intent  of  those  who  framed 
it.    We  are  to  suppose  that  the  authors  of 
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such  an  instrument  had  a  thorough  knowl- 1 
edge  of  the  force  and  extent  of  the  words 
they  employ,  that  they  had  a  beneficial  end 
and  purpose  in  view,  and  that  more  es- 
pecially in  any  apparent  restriction  upon 
the  mode  of  exercising  the  right  of  suffrage 
there  was  some  existing  or  anticipated  evil 
which  it  was  their  purpose  to  avoid.  If  an 
enlarged  sense  of  any  particular  form  of 
expression  should  be  necessary  to  accom- 
plish so  great  an  object  as  the  convenient 
exercise  of  the  fundamental  privilege  or 
right,  that  of  election,  such  sense  must  be 
attributed.  We  are  to  suppose  that  those 
who  were  delegated  to  the  great  business  of 
distributing  the  powers  which  emanated 
from  the  sovereignty  of  the  people,  and  to 
the  establishment  of  rules  for  the  perpet- 
ual security  of  the  rights  of  person  and 
property,  had  the  wisdom  to  adapt  their 
language  to  future  as  well  as  existing  emer- 
gencies; so  that  words  competent  to  the 
then  existing  state  of  the  community,  and 
at  the  same  time  capable  of  being  expanded 
to  embrace  more  extensive  relations,  should 
not  be  restrained  to  their  more  obvious  and 
immediate  sense,  if,  consistently  with  the 
general  object  of  the  authors  and  the  true 
principles  of  the  compact,  they  can  be  ex- 
tended to  other  relations  and  circumstances 
which  an  improved  state  of  society  may  pro- 
duce." The  decision  from  which  we  have 
quoted  applied  these  principles;  and, because 

grintinff  was,  in  law,  writing,  from  a  time 
efore  that  when  the  Constitution  was  made, 
and  because  the  use  of  printed  votes  was 
equally  well  calculated  to  avoid  the  evils 
which  the  framers  of  that  instrument 
thought  would  attend  elections  if  conducted 
by  nomination  and  hand  vote,  or  viva  voce, 
the  court  held  that  printed  votes  were  con- 
stitutional, although  the  uniform  practice 
had  been,  for  some  fifty  years,  to  use  manu- 
script votes  only.  The  same  decision  says 
further:  "Thin  requisition  of  written  votes 
in  the  Constitution  is  confined  to  the  choice 
of  representatives.  The  important  election 
of  governor,  senators,  and  councilors  is  left 
unprovided  for  in  this  respect,  except  by 
implication,  and  that  implication  does  not 
exclude  printed  votes.  The  votes  of  all  the 
different  communities  were  to  be  sorted  and 
counted,  and  a  certificate  of  the  result  trans- 
mitted to  a  common  focus,  the  secretary's 
office,  where  they  were  to  be  examined  and 
compared.  This  process  necessarily  requires 
tickets  or  ballots,  so  that  there  was  no  oc- 
casion to  require  expressly  that  the  votes 
should  be  in  writing  or  in  print.  There  can 
be  no  ground  to  exclude  printed  votes  for 
these  state  officers,  for  all  that  is  required 
is  that  they  should  be  so  given  as  that  they 
may  be  sorted  and  counted." 

Bearing  in  mind  the  statement  of  the  Dec- 
laration of  Rights  that  "all  elections  ought 
to  be  free."  and  also  the  general  rules  laid 
down  in  the  case  of  Benshaw  v.  Foster,  we 
have  examined  the  published  laws  under 
which,  during  our  colonial  and  provincial 
periods,  and  the  interval  between  the  Decla- 
ration of  Independence  and  the  inauguration 
of  our  present  government,  officers  have 
been  chosen  or  appointed.  Without  giving 
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the  citations,  it  Is  enough  to  say  that  such 
an  examination  shows  that,  while  higher 
officers  often  were  chosen  by  the  casting  of 
separate  paper  votes  by  the  individual  vot- 
ers, some  elections  were  made  by  the  use 
of  Indian  corn  and  beans  as  ballots,  and  that 
as  to  much  the  greater  number  of  officers 
chosen  by  the  people  there  was  no  specific 
direction  as  to  the  manner  in  which  the> 
choice  of  the  individual  voter  should  be  ex- 
pressed; but  representatives  to  the  general 
court  were  selected  by  the  voters  in  town, 
district,  or  plantation  meetings,  the  votes 
being  given  under  statutory  directions  as 
to  the  manner  of  voting  contained  in  Prov. 
Stat.  1693-94,  chap.  14.  §8  2,  6,  7  (1  Prov. 
Laws  [state  ed.]  p.  147).  These  directions 
provide  that  no  voter  shall  put  in  more  than 
one  vote  for  any  one  person,  and  that  "alt 
persons  shall  put  in  their  votes  unfolded  to 
the  selectmen  or  constables  appointed  to  re- 
ceive the  same."  These  provisions  plainly 
imply  that  the  only  legal  method  of  voting 
for  representatives  under  the  provincial 
government  was  for  each  voter  to  put  in  his 
own  separate  written  vote.  An  examination 
of  the  printed  records  of  the  town  of  Bos- 
ton shows  that  this  was  the  method  there 
used  up  to  1780,  and  the  only  reason  we 
have  found  for  supposing  that  representa- 
tives to  the  general  court  of  the  province 
ever  were  chosen  by  nomination  and  hand 
vote,  or  viva  voce,  is  the  statement  in  the 
decision  in  Henshaw  v.  Foster  [9  Pick.]  at 
page  319,  that  "probably  in  some  instances 
representatives  had  been  so  chosen."  In 
most  elections  the  votes  given  in  at  town 
meeting  were  not  preserved  after  the  decla- 
ration of  the  result  in  open  meeting.  But 
in  the  case  of  the  nomination  of  magistrates 
or  assistants  under  the  Massachusetts  Bay 
Colony  charter,  the  votes  cast  in  the  meet- 
ings were  there  sealed  up,  and  then  carried 
to  the  shire  towns,  and  from  each  shire  town 
to  Boston,  where  they  were  finally  opened, 
and  the  result  of  the  voting  in  the  towns 
and  plantations  ascertained.  And  in  the 
case  of  county  treasurer  and  registers  of 
deeds  under  the  provincial  government  the 
votes  given  in  by  the  individual  voters  at 
the  town  meetings  were  there  sealed  up, 
and  taken  to  the  court  of  sessions  of  the 
county,  and  opened  and  sorted  in  the  pres- 
ence of  the  justices  by  men  appointed  by 
them  for  the  purpose,  and  the  result  thus 
ascertained  in  that  court. 

Interpreting  the  Constitution  in  the  light 
of  the  circumstances  existing  at  the  time  of 
its  adoption,  as  well  as  of  the  laws  and  cus- 
toms which  had  theretofore  prevailed,  we 
think  that  the  language  prescribing  the  way 
in  which  the  will  of  the  voters  shall  be  ex- 
pressed and  ascertained  in  the  case  of  the 
election  of  governor  and  of  the  other  state 
officers,  where  similar  language  is  used,  nec- 
essarily implies  at  least  that  the  choice  of 
the  voter  shall  be  indicated  by  some  kind 
of  writing  upon  a  paper  or  other  material 
thing;  that  this  material  thing,  bearing  this 
written  expression  of  the  choice  of  the  vot- 
er, shall,  by  his  act  of  voting,  pass  from  his 
possession  and  control  into  that  of  the  offi- 
cers charged  with  the  duty  of  conducting 
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the  election,  and  that  the  voter  shall  have 
reasonable  opportunity  to  see  that  it  has 
bo  passed;  that  it  shall  be  distinct  from 
that  handed  in  by  any  other  voter;  and  that 
these  written  votes  so  handed  in  shall  con- 
tinue to  be  the  same  material  things  capa- 
ble of  being  handled,  sorted,  and  counted, 
and  that  the  whole  work  of  ascertaining 
and  declaring  the  result  shall  be  the  per- 
sonal act  of  the  election  officers,  with  the 
written  votes  before  them;  the  sorting  and 
counting,  as  well  as  the  declaration  of  the 
result,  being  done  by  sworn  officers.  One 
reason  for  the  requirement  of  a  written  note 
Is  that  the  voter  may  have  a  reasonable 
opportunity  of  making  his  choice  with- 
out immediate  influence  upon  the  part  of 
others,  and  the  reason  for  the  requirements 
applicable  to  the  sorting  and  counting  is 
that  the  votes  may  not  fail  of  their  proper 
force  by  reason  of  mistake  or  fraud  in  the 
count.  The  safeguard  erected  by  the  Consti- 
tution is  that  there  shall  remain  after  the 
closing  of  the  voting,  in  a  material  form, 
capable  of  being  read  and  understood  by 
men,  a  written  vote  cast  by  each  voter; 
and  that  all  these  individual  votes,  each 
given  by  the  voter  to  the  election  officers, 
shall  be  read,  sorted,  and  counted  in  ac- 
cordance with  the  several  tenor  of  each,  by 
men  acting  under  the  sanction  and  obliga- 
tion of  their  respective  official  oaths. 

So  far  as  we  have  been  informed  as  to 
the  nature  of  the  machines  mentioned  in 
your  order,  none  of  them  provides  for  or 
allows  the  individual  voter  to  have  in  hU 
own  hands  a  paper  or  other  material  thing 
bearing  upon  itself  the  expression  of  his 
choice;  none  of  them  allows  him  to  cast  or 
deposit  in  the  custody  of  the  election  officers 
a  paper  or  other  material  thing  bearing  such 
expression  as  his  individual  written  vote; 
and  none  of  them,  upon  the  casting  of  the 
vote,  or  at  the  closing  of  the  polls,  places 
in  the  hands  of  the  election  officers  a  sepa- 
rate, material  thing  given  in  by  the  voter, 
which  the  officers  can  handle,  sort,  and 
count.  None  of  them  is  so  built  and  worked 
that  the  voter  can  know  that,  unless  sworn 
officers  err,  or  are  false  to  their  oaths,  the 
choice  which  the  Constitution  commands  him 
to  express  by  "written  vote"  will  be  counted, 
and  counted  as  he  cast  it.  Yet  to  give  him 
that  certainty,  and  to  give  the  state  the 
safeguard  which  comes  from  his  having  that 
certainty  is  one  purpose  of  the  constitu- 
tional requirement  of  "written  votes,"  "sort- 
ed and  counted"  in  open  meetings,  so  that 
each  vote  must  have  its  legitimate  weight 
in  the  election,  unless  an  intelligent  and  re- 
sponsible man  fails  in  the  performance  of 
a  simple,  sworn  duty.  The  turn  of  a  wheel 
or  of  a  dial,  the  punching  of  a  hole  in  an 
unseen  roll  of  paper  on  which  are  the  names 
of  candidates,  by  a  voter  who  pulls  a  lever 
or  turns  a  key,  is  not  the  use  of  a  written 
vote,  within  the  meaning  of  the  Constitu- 
tion ;  nor  is  the  inspection  of  a  dial,  even  if 
preceded  or  followea  by  an  inspection  of  all 
the  cogs  and  mechanism  which  have  moved 
the  hands  of  the  dial,  or  the  counting  of 
holes  in  such  a  paper  and  the  inspection  of 
the  machinery  which   made  the   holes,   the 
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sorting  and  counting  of  votes  by  election  of- 
ficers. If  it  be  said  that  these  are  the  best 
and  most  efficient  means  to  secure  a  free 
and  honest  election,  the  answer  is  that  they 
are  not  the  means  prescribed  for  those  ends 
by  the  Constitution.  The  Constitution  does 
not  authorize  the  general  court  to  put  the 
expression  of  the  voter's  will  to  the  chance 
of  being  nullified  or  perverted  by  slipping 
cogs,  defective  levers,  or  other  mechanical 
devices  which  have  no  living  intelligence,  no 
conscience,  and  no  liability  to  punishment 
to  insure  their  going  right.  It  requires  that 
every  step  in  the  task  of  seeing  that  votes, 
whether  given  by  Indian  corn  and  beans  or 
other  ballots,  by  show  of  hands,  by  the  liv- 
ing voice,  or  by  paper  writing,  are  counted 
rightly,  shall  be  intrusted  to  and  performed, 
not  by  an  inanimate  machine,  but  by  sworn 
officers,  and  in  open  meeting?,  where  each 
step  of  the  work  can  be  verified,  and  mis- 
takes corrected. 

In  our  opinion,  the  general  court  has  not 
the  right  to  authorize  the  use  of  the  ma- 
chines mentioned  in  your  order  at  elections 
by  the  people  of  the  governor,  the  lieuten- 
ant governor,  the  councilors,  senators,  and 
representatives,  the  secretary,  the  treasurer, 
and  receiver  general,  the  auditor,  or  the  at- 
torney general.  A  law  of  Congress  requires 
votes  for  representatives  in  Congress  to  be 
by  written  or  printed  ballot  or  voting  ma- 
chine, the  use  of  which  has  been  duly  author- 
ized by  state  law.  In  our  opinion,  the  gen- 
eral court  has  the  right  to  authorize  the 
use  of  machines  referred  to  in  your  order 
in  elections  for  representatives  in  the  Con- 
gress of  the  United  States.  In  the  case  of 
electors  for  President  and  Vice  President,  it- 
might,  perhaps,  be  different,  although  long 
usage  has  given  to  the  manner  in  which  they 
are  now  chosen  almost  the  force  of  an  in- 
violable sanction. 

Jameb  M.  Morton. 

James  M.  Barker. 

John  W.  Hammond. 


BREWER  LUMBER  COMPANY 

v. 

BOSTON   &   ALBANY    RAILROAD   COM- 
PANY. 


( 


Mass. 


) 


1.  The  right  of  stoppage  in  transitu  of 
a  carload  of  lumber  li  not  lost  by  the 
storage  of  the  lumber  by  the  carrier  for  fail- 
ure to  onload  within  the  time  required  by  Its 
rules,  when  the  freight  charges  remain  un- 
paid, and  the  carrier  has  made  no  agreement 
to  hold  the  property  for  the  consignee. 

Note. — As  to  delivery  of  part  of  a  conBlgn- 
ment  of  goods  to  defeat  stoppage  in  transitu, 
see,  In  this  series,  Jeffrie  v.  Fitchburg  R.  Co. 
(Wis.)  33  L.  R.  A.  351. 

As  to  right  to  stoppage  in  transitu  In  gen- 
eral, see  Farrell  v.  Richmond  &  D.  R.  Co.  (N 
C.)  3  L.  R.  A.  647,  and  note;  Fenkhausen  v. 
Fellows  (Nev.)  4  L.  R.  A.  732.  and  note;  and 
Kingman  v.  Den  1  son  (Mich.)  11  L.  R.  A.  347* 
and  note. 
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S.  Taking:  the  pnrehM«r'i  worthless 
notes  In  payment  for  goods  shipped  will  not 
defeat  tbe  right  of  stoppage  in  transitu. 

S.  The  negotiation  of  notes  taken  In 
payment  for  property  shipped  will  not 
defeat  the  right  of  stoppage  in  transitu,  If 
they  are  recovered  and  tendered  back  to  the 
maker  or  hla  representative  before  the  right 
la  exercised. 

(Jane  1,  1901.) 

REPORT  by  the  Superior  Court  for  Suf- 
folk County  for  the  opinion  of  the  Su- 
preme Judicial  Court  after  finding  for  plain- 
tiff in  an  action  brought  to  enforce  the 
right  of  stoppage  in  transitu  of  certain  lum- 
ber sold  by  plaintiff  to  George  A.  Paul. 
Judgment  for  plaintiff. 

The  facts  are  stated  in  the  opinion. 

Mr.  E.  If.  Hill,  for  plaintiff: 

The  plaintiff  had  the  right  of  stoppage 
in  transitu. 

The  possession  of  the  defendant  was  un- 
broken. The  retention  of  the  lumber  in  a 
place  of  deposit,  connected  with  its  trans- 
mission and  delivery,  at  the  place  the  lum- 
ber is  to  £0,  does  not  terminate  the  transit. 
»  Benjamin,  Sales,  7th  Am.  ed.  5  839;  Sey- 
mour v.  Newton,  105  Mass.  275;  Mohr  v. 
Boston  <t  A.  R.  Co.  106  Mass.  67;  Durgy 
tiement  <£  Umber  Co.  v.  O'Brien,  123  Mass. 
12;  Kendall  v.  Marshall,  L.  R.  11  Q.  B.  Div. 
964. 

So  lonff  as  the  freight  and  storage  remain 
unpaid  there  is  a  strong  presumption  that 
the  carrier  continues  to  hold  the  goods  as 
carrier,  and  in  no  other  capacity;  and  in 
order  to  rebut  this  presumption  there  must 
be  some  proof  of  an  agreement  between  the 
carrier  and  the  vendee,  whereby  the  carrier 
becomes  the  agent  of  the  buyer  to  keep  the 
goods  for  him. 

Ew  parte  Barrow,  L.  R.  6  Ch.  Div.  783; 
Ew  parte  Cooper,  L.  R.  11  Ch.  Div.  68; 
Kemp  ▼.  Falk,  L.  R.  7  App.  Cas.  584;  Mo- 
Lean  v.  Breithaupt,  12  Ont.  App.  Rep.  383. 

Giving  the  utmost  effect  to  the  general 
expression  of  Paul  that  he  ordered  it  to  be 
stored,  when  it  was  sure  to  be  stored  in  the 
course  of  business,  it  shows  an  attempt  of 
the  vendee  to  change  the  capacity  in  which 
the  defendant  held  possession,  without  its 
assent.  Neither  party  can  so  change  the 
relations  of  the  other  without  an  assent. 
These  intents  must  concur,  and  there  must 
be  an  affirmative  agreement  and  something 
equivalent  to  an  attornment  on  the  part  of 
the  carrier,  so  that  the  property  is  held, 
not  as  carrier,  but  as  agent  of  the  purchas- 
er. 

Ex  parte  Barrow,  L.  R.  6  Ch.  Div.  783; 
Eb  parte  Cooper,  L.  R.  11  Ch.  Div.  68; 
Kemp  v.  Falk,  L.  R.  7  App.  Cas.  573 ;  James 
v.  Orifpn,  2  Mees.  &  W.  623;  Jackson  v. 
Nichol,  5  Bing.  N.  C.  508;  Calahan  v.  Bab- 
cock,  21  Ohio  St.  281,  8  Am.  Rep.  63; 
Symns  v.  Bchotten,  35  Kan.  310,  10  Pac. 
828;  Jeffris  v.  Fitchburg  R.  Co.  93  Wis. 
250,  33  L.  R.  A.  351,  67  N.  W.  424;  McLean 
v.  Breithaupt,  12  Ont.  App.  Rep.  308. 

This  is  a  question  of  fact  to  be  decided 
on  all  the  evidence,  of  which  there  is  suffl- 
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cient  to  justify  a  finding  that  the  defendant 
did  not  agree,  and  did  not  intend,  to  change) 
its  relations  and  hold  the  goods  other  than 
as  carrier.  This  fact,  having  been  found  for 
the  plaintiff,  is  not  subject  to  revision  by 
this  court. 

Fitchburg  R.  Co.  ▼.  Freeman,  12  Gray, 
401,  74  Am.  Dec.  600;  Whiton  v.  Nichols, 
3  Allen,  583;  Crocker  v.  Foley,  13  Allen, 
37G;  O'Connell  v.  Jacobs,  115  Mass.  21; 
Clark  v.  Burns,  118  Mass.  275,  19  Am.  Rep. 
456. 

The  notes  given  In  settlement  do  not  take 
away  the  right  of  stoppage  in  transitu. 

Stubbs  v.  Lund,  7  Mass.  453,  6  Am.  Dec 
63;  Parks  v.  Hall.  2  Pick.  206;  Arnold  v. 
Delano,  4  Cush.  33,  50  Am.  Dec  754;  Sey- 
mour ▼.  Newton,  105  Mass.  275;  Mohr  v. 
Boston  &  A.  R.  Co.  106  Mass.  67;  Re  Bat- 
chelder,  2  Low.  Dec.  245,  Fed.  Cas.  No.  1,- 
099;  Atkins  v.  Colby,  20  N.  H.  154;  Clapp 
Bros.  v.  Sohmer,  55  Iowa,  273,  7  N.  W.  639; 
Milliken  v.  Warren,  57  Me.  46. 

Messrs.  Frank  Paul  and  Frederick  F. 
Haskell,  for  defendant: 

The  plaintiff  did  not  have  the  right  to 
stop  the  lumber  in  transitu,  because  the) 
plaintiff  was  not  an  "unpaid  vendor." 

Blackburn,  Sales,  2d  Eng.  ed.  p.  326; 
Benjamin,  Sales,  1st  Am.  ed.  5  835;  2  Am. 
&  Eng.  Enc.  Law,  p.  906. 

At  the  time  when  the  plaintiff  undertook 
to  stop  the  lumber  in  transitu,  the  transit 
was  at  an  end. 

In  the  earlier  eases  it  was  thought  that 
nothing  but  the  actual  delivery  to  the  ven- 
dee would  defeat  the  exercise  of  the  right 
of  stoppage  in  transitu;  but  this  doctrine 
has  been  long  abandoned. 

Chitty,  Contr.  11th  Am.  ed.  p.  603;  Rey- 
nolds v.  Boston  &  M .  Jfc  Co.  43  N.  H.  590. 

Stoppage  in  transitu,  as  its  name  imports, 
can  only  take  place  while  the  goods  are  on 
their  way;  if  they  once  arrive  at  the  termi- 
nation of  their  journey,  and  come  into  the) 
actual  or  constructive  possession  of  the  con- 
signee, there  is  an  end  to  the  vendor's  right 
over  them. 

Blackburn,  Sales,  2d  Eng.  ed.  pp.  333, 
334;  Kendall  v.  Marshall,  L.  R.  11  Q.  B. 
Div.  356;  Reynolds  v.  Boston  <£  M.  R.  Co. 
43  N.  H.  590 ;  Inslee  v.  Lane,  57  N.  H.  459 ; 
23  Am.  &  Eng.  Enc.  Law,  p.  908. 

The  goods  are  in  transitu  so  long  as  they 
are  in  the  hands  of  the  carrier  as  such. 

Benjamin,  Sales,  1st  Am.  ed.  55  841,  849; 
Blackburn,  Sales,  2d  Eng.  ed.  p.  335;  Chit- 
ty, Contr.  11th  Am.  ed.  p.  602;  Ex  parte 
Rosevear  China  Clay  Co,  L.  R.  11  Ch.  Div. 
570. 

The  goods  have  been  constructively  deliv- 
ered to  the  vendee,  and  the  transit  is  at  an 
end,  when  the  carrier  ceases  to  hold  them 
qua  carrier,  and  enterB  into  an  agreement 
with  the  buyer  to  hold  them  as  his  agent  or 
warehouseman. 

Benjamin,  Sales,  1st  Am.  ed.  99  841,  849; 
Blackburn,  Sales,  2d  Eng.  ed.  pp.  364,  375; 
Chitty,  Contr.  11th  Am.  ed.  p.  606;  James 
v.  Griffin,  1  Mees.  &  W.  20;  Whitehead  ▼. 
Anderson,  9  Mees.  &  W.  534;  Nicholls  v. 
Le  Fcuvre,  2  Bing.  N.  C.  83;  Bolton  v.  Lan+ 
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eashire  d  7.  R.  Co.  L.  R.  1  C.  P.  431;  Rey- 
nolds v.  Boston  &  M.  R.  Co.  43  N.  H.  590; 
Inslee  v.  Lane,  57  X.  H.  459. 

The  agreement  by  the  carrier  to  hold  the 
goods  for  the  consignee  as  hie  agent,  for  the 
purpose  of  custody  on  his  account,  may  be 
Implied,  as  from  the  course  of  dealing  be- 
tween the  carrier  and  the  consignee,  as  well 
as  expressly  made. 

Whitehead  v.  Anderson,  9  Mees.  ft  W.  534; 
Bolton  v.  Lancashire  &  7.  R.  Co.  L.  R.  1  C. 
P.  431 ;  Reynolds  v.  Boston  d  M.  R.  Co.  43 
N.  H.  590;  2  Am.  ft  Eng.  Enc  Law,  pp. 
908,  909. 

It  is  not  necessary  that  the  freight 
charges  should  be  paid  before  the  carrier 
can  agree  to  hold  the  goods  as  the  Agent  of 
the  consignee.  His  change  of  character  in- 
to that  of  an  agent  to  keen  the  goods  is  not 
at  all  inconsistent  with  his  right  to  retain 
the  goods  in  his  custody  till  his  lien  upon 
them  for  carriage  or  freight  charges  is  satis- 
fied. 

Benjamin,  Sales,  1st  Am.  ed.  8  853; 
Blackburn,  Sales,  2d  Eng.  ed.  p.  367;  Chit- 
ty,  Contr.  11th  Am.  ed.  p.  606. 

Latkrop,  J.,  delivered  the  opinion  of  the 
court: 

This  case  comes  before  us  in  a  somewhat 
unsatisfactory  manner.  It  is  a  report  of  a 
justice  of  the  superior  court,  before  whom 
the  case  was  tried  without  a  jury.    The  re- 

Sort  sets  forth  certain  facts,  certain  evi- 
ence,  and  requests  for  rulings  by  both  par- 
ties, which  were  passed  upon,  and  a  general 
finding  for  the  plaintiff,  without  any  find- 
ings of  specific  facts.  The  report  concludes 
as  follows:  "Upon  the  foregoing  evidence 
the  court  found  for  the  plaintiff,  and  now, 
with  the  assent  of  both  parties,  reports  the 
ease  for  the  determination  of  the  supreme 
judicial  court,  both  parties  agreeing  that 
if,  upon  the  foregoing  evidence,  the  rulings 
and  refusals  to  rule  and  finding  were  right, 
judgment  is  to  be  entered  for  the  plaintiff 
in  accordance  with  the  finding;  otherwise, 
Judgment  is  to  be  entered  for  the  defend- 
ant? The  word  "evidence"  is  shown  by  an- 
other paragraph  in  the  report  to  include 
statements  of  facts,  documentary  evidence, 
and  testimony  of  witnesses.  As  this  is  an 
action  at  law,  the  only  question  can  be 
whether  the  evidence  warranted  the  finding. 
We  have  no  right,  if  the  testimony  of  wit- 
nesses is  conflicting,  to  decide  the  case  upon 
a  view  of  the  testimony  which  we  might 
take  if  the  evidence  were  before  us  for  our 
decision.  The  action  is  replevin  of  a  car 
load  of  lumber  sold  by  the  plaintiff  to  George 
A.  Paul,  a  lumber  dealer  at  Boston,  and  for- 
warded by  the  plaintiff,  over  the  defendant's 
railroad,  from  East  Saginaw,  Michigan,  to 
him.  The  plaintiff  claimed  the  lumber  by 
reason  of  the  exercise  of  the  right  of  stop- 
page in  transitu,  and  the  action  was  de- 
fended by  the  trustee  in  bankruptcy  of  Paul. 
The  lumber  was  sold  on  January  26,  1898, 
for  the  sum  of  $678.28,  Paul  to  pay  the 
freight,  and  to  deduct  it  from  the  amount  of 
the  invoice.  The  terms  of  the  payment 
were  to  be  2  per  cent  off  for  cash,  if  paid 
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within  ten  days,  or  a  three  months  note 
from  date  of  invoice.  On  January  31, 
1898,  the  lumber  was  duly  shipped,  consigned 
to  Paul,  and  the  invoice  forwarded  to  him. 
On  February  19,  1898,  the  lumber  arrived 
at  the  Huntington  avenue  yard  of  the  de- 
fendant in  Boston,  and  Paul  was  notified 
of  the  fact  by  the  agent  of  the  defendant 
by  a  postal  card,  which,  in  addition  to  the 
notice  of  the  arrival  of  the  car,  contained 
the  following:  "If  not  unloaded  within 
ninety-six  hours  from  February  19,  6  o'clock 
p.  M.  of  this  date,  Sundays  and  legal  holi- 
days not  included,  the  freight  will  be  subject 
to  storage  charges,  as  per  rules  of  the 
Massachusetts  and  New  Hampshire  Car 
Service  Association."  On  March  4,  1898, 
the  defendant  stored  the  lumber  in  one  of 
its  sheds  at  its  Huntington  avenue  yard, 
and  notified  Paul  of  the  fact.  On  March  10, 
1898,  Paul  sent  a  promissory  note  for  $300, 
dated  the  same  day,  and  payable  to  the 
plaintiff's  order  at  any  bank  in  Boston. 
This  note  was  indorsed  by  the  plaintiff  pay- 
able to  order  of  Second  National  Bank,  and 
under  the  name  of  the  plaintiff  were  the 
letters  "B.  D."  This  note  was  protested  on 
June  10,  1898.  On  March  11,  1898,  the 
plaintiff  sent  a  letter  to  Paul,  stating  that 
it  had  placed  the  $300  note  to  his  credit, 
and  calling  his  attention  to  the  fact  that 
the  date  of  the  note,  March  10,  was  not  in 
accordance  with  the  contract,  which  called 
for  a  three-months  note  from  the  date  of 
the  invoice,  and  requested  a  settlement  for 
the  balance.  On  March  26,  1898,  Paul  sent 
the  plaintiff  a  promissory  note  for  $313.68, 
dated  that  day,  and  payable  to  the  order  of 
the  plaintiff  at  any  bank  in  Boston.  This 
note  was  indorsed  in  the  same  way  as  the 
other,  and  it  was  protested  on  June  28, 
1898.  These  notes,  the  report  states,  were 
sent  to  the  plaintiff  in  payment  for  the  full 
value  of  the  lumber,  with  interest  added 
from  the  date  of  the  invoice  to  the  dates  of 
the  notes,  less  freight,  which  was  to  be  de- 
ducted from  the  amount  of  the  invoice.  On 
receipt  of  the  second  of  the  notes,  the  plain- 
tiff sent  to  Paul  a  statement  of  account 
dated  January  31,  1898,  stating  the  terms 
of  sale,  the  items  of  the  lumber,  and  the 
amount  due  less  freight,  being  $607.61. 
Across  the  face  of  the  paper  was  written: 
"Received  settlement  as  follows:  3  mos. 
note  from  March  10/98,  $300.00;  3  mos. 
note  from  March  28/98,  $313.68,— $613.68." 
This  paper  also  contained  a  request  for  the 
freight  receipt,  which  was  not  sent,  nor  was 
the  freight  paid  by  Paul.  On  April  9,  1898, 
Paul  made  a  common-law  assignment  of  all 
his  property  for  the  benefit  of  his  creditors, 
and  the  assignee  accepted  the  trust.  The 
plaintiff  was  notified  of  the  assignment,  and 
a  representative  of  the  plaintiff  attended  the 
first  meeting  of  Paul's  creditors.  On  April 
16,  1898,  the  plaintiff  gave  notice  to  the  de- 
fendant not  to  deliver  the  lumber  to  Paul, 
and  requested  the  defendant  to  keep  it  on 
storage  for  it,  claiming  the  right  of  stop- 
page in  transitu.  On  July  27,  1898,  the 
plaintiff's  attorney  tendered  the  notes  of 
March  10th  and  March  28th  to  Paul's  as- 
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signee,  who  refused  to  receive  them ;  and  at 
the  trial  of  this  case  they  were  again  ten- 
dered and  refused.  This  action  was  brought 
on  August  30,  1898,  and  before  obtaining 
the  lumber  the  plaintiff  was  obliged  te  pay 
the  defendant  its  claim  for  freight  and  stor- 
age. We  find  it  unnecessary  to  state  the 
testimony  of  witnesses  at  this  point,  though 
we  shall  refer  to  some  of  it  hereafter.  There 
being  no  contention  that  Paul  was  not  insol- 
vent, the  principal  questions  of  law  in  the 
case  are  whether  the  transit  had  ended,  and 
what  the  effect  was  of  giving  and  receiving 
the  notes. 

1.  As  to  the  first  question,  we  are  of  opin- 
ion that  the  transit  was  not  ended  when 
the  plaintiff  asserted  its  right  to  the  lum- 
ber. It  makes  no  difference  whether  the 
goods  are  in  the  hands  of  the  carrier  qua 
carrier,  or  whether  he  puts  them,  at  the 
journey's  end,  in  a  warehouse.  In  other 
words,  the  transit  does  not  terminate  until 
the  goods  arrive  in  the  possession,  actual  or 
constructive,  of  the  purchaser.  Seymour  v. 
Netoton,  105  Mass.  272,  275;  Mohr  v.  Bos- 
ton &  A.  R.  Co.  100  Mass.  67;  Dingy  Ce- 
ment d  Umber  Co.  v.  O'Brien,  123  Mass.  12 ; 
Inslee  v;  Lane,  57  N.  H.  454.  So  long  as 
the  carrier,  or  a  warehouseman  acting  for 
him,  is  in  possession  of  the  goods,  he  has  a 
lien  for  the  freight  or  other  charges.  The 
purchaser  is  not  in  possession  or  entitled  to 
possession  until  he  discharges  the  liens,  and 
the  right  of  stoppage  in  transitu  remains. 
See  Benjamin,  Sales,  7th  Am.  ed.  914  (2), 
and  cases  cited.  While  the  position  of  the 
carrier  may  be  changed  to  that  of  bailee  or 
agent  for  the  purchase  of  the  goods,  yet  that 
is  a  question  of  an  agreement  between  the 
carrier  and  the  purchaser.  Jackson  v. 
Wichol,  5  Binsr.  N.  C.  508 ;  James  v.  Griffin, 
2  Mees.  &  W.  623;  Ex  parte  Barrow,  L.  R. 
6  Ch.  Div.  783;  Em  parte  Cooper,  L.  R.  11 
Ch.  Div.  68;  Kemp  v.  Folk,  L.  R.  7  App. 
Cas.  573,  584;  McLean  v.  Breithaupt,  12 
Ont.  App.  Rep.  383;  Calahan  v.  Babcock, 
21  Ohio  St.  281,  8  Am.  Rep.  63;  Jeffrie  v. 
Fitchhurg  R.  Co.  93  Wis.  250,  33  L.  R.  A. 
351,  67  N.  W.  424;  Bymns  v.  Schotten,  35 
Kan.  310,  10  Pac.  828.  In  the  case  before 
us  an  attempt  was  made  by  the  trustee  in 
bankruptcy  to  show  that  such  an  agreement 
was  made,  but  the  testimony  of  Paul  falls 
far  short  of  this.  He  testified  that  within  a 
few  days  after  receiving  the  postal  card  of 
February  19th  he  telephoned  to  the  defend- 
ant to  store  the  lumber.  He  was  then  asked, 
"What  did  they  say  to  you?"  and  his  an- 
swer was,  "  'All  right,'  or  something  to  that 
effect."  He  was  then  asked,  "Will  you  say 
that  they  said  anything?"  and  answered: 
"They  probably  said  'All  right.'  They 
might  say  'Yes,  all  right,'  or  something  like 
that."  He  was  again  asked,  "What  did  they 
say?"  and  answered,  "I  don't  know."  On 
redirect  examination  he  testified  that  he  did 
not  know  whether  he  received  any  reply  to 
his  telephone  message,  and,  in  answer  to  the 
next  question  but  one  testified  that  he  did 
receive  a  reply.  It  seems  to  us  that  the 
judge  might  well  disregard  this  testimony 
as  too  uncertain  and  vague  for  considera- 
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tion.  But,  if  it  was  to  be  taken  into  consid- 
eration, the  testimony  of  Turner,  the  freight 
agent  of  the  defendant  in  charge  of  the 
Huntington  avenue  yard,  was  contradictory 
to  that  of  Paul.  He  testified  that  he  re- 
membered the  car  of  lumber,  and  stored  it  in 
the  ordinary  course  of  business;  and  that 
he  received  no  directions  from  anyone  to 
store  it.  If  the  testimony  of  Paul  can  be 
said  to  contradict  this,  it  was  for  the  judge 
sitting  without  a  jury  to  decide  what  the 
fact  was.  We  are  therefore  of  opinion  that 
the  judge  rightly  refused  to  rule,  as  re- 
quested by  the  defendant,  that  the  plain- 
tiff had  lost  the  right  of  stoppage  in  tran- 
situ, or  had  not  seasonably  exercised  that 
right.  It  follows,  from  what  we  have  said, 
that  the  third  ruling  given  at  the  request 
of  the  plaintiff  was  correct.  This  ruling 
was  as  follows:  "The  storage  of  the  lum- 
ber in  question  by  the  defendant,  whether 
according  to  the  custom  of  storing  after  the 
expiration  of  the  limit  of  time  set  forth 
in  the  notice  given  by  the  defendant  to  the 
consignee,  or  in  accordance  with  the  notice 
to  store  given  by  the  consignee,  does  not  ter- 
minate the  transit,  without  evidence  of  the 
attornment  by  the  defendant  to  the  con- 
signee, or  an  agreement  to  hold  as  the  agent 
of  the  consignee."  The  fourth  ruling  given 
was  as  follows:  "The  existence  of  the  de- 
fendant's lien  for  the  unpaid  freight  raises 
the  presumption  that  the  defendant  contin- 
ued to  hold  the  merchandise  as  carrier,  and, 
in  order  to  rebut  this  presumption,  there 
must  be  some  proof  of  some  agreement  or 
arrangement  between  the  defendant  and 
Paul,  whereby  the  defendant,  while  retain- 
ing its  lien,  became  the  agent  of  Paul  to  keep 
the  goods  for  him."  While  we  do  not  think 
that  this  ruling  is  well  expressed,  we  are 
of  opinion  that  no  harm  was  done  in  giving 
it.  We  have  already  stated  the  law  bearing 
on  this  subject,  and  need  not  repeat  it.  The 
undisputed  facts  in  the  case  showed  that 
the  defendant  was  holding  the  lumber  for 
the  freight  and  other  charges;  and  it  made 
no  difference  whether  the  goods  remained 
in  the  car  or  in  the  warehouse,  unless  there 
was  proof  of  some  agreement  or  arrange- 
ment whereby  the  defendant  became  the 
agent  of  Paul.  Taking  the  ruling  as  a 
whole,  we  are  of  opinion  that  it  means  no 
more  than  this. 

2.  The  next  question  is  as  to  the  effect  of 
the  giving  of  the  notes.  The  instructions 
requested  by  the  defendant  on  this  point  are 
the  first  and  second,  and  are  as  follows: 
"  (1 )  If  the  consignee,  intending  to  pay  for 
the  lumber  according  to  agreement,  gave  to 
the  plaintiff  his  negotiable  promissory  notes, 
dated  at  Boston,  Massachusetts,  and  payable 
on  time  at  said  Boston,  and  thereupon  the 
plaintiff  receipted  its  bill  for  the  lumber, 
and  there  was  no  agreement  that  said  notes 
were  accepted  as  conditional  payment,  then 
the  law  presumes  that  such  notes  were  given 
and  accepted  as  absolute  payment,  and  in 
that  case  the  plaintiff  is  not  an  unpaid  ven- 
dor, and  has  no. further  right  on  the  lumber, 
and  must  seek  his  remedy  on  the  notes. 
(2)  The  notes  constituted  a  contract  to  be 
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•construed  according  to  the  law  of  Massachu- 
setts. It  is  the  law  of  Massachusetts  that 
a  negotiable  promissory  note,  given  in  pay- 
ment of  an  obligation,  is  to  be  deemed  to  be 
given  and  taken  as  absolute  payment  of  such 
obligation,  in  the  absence  of  evidence  that 
the  parties  intended  it  to  operate  only  as 
a  conditional  payment."  On  these  requests 
the  judge  ruled  "that,  while  the  rules  of  law 
in  the  first  and  second  requests  were  cor- 
rect as  general  statements,  they  did  not, 
on  the  evidence,  reouire  a  finding  for  the 
defendant."  The  rule  in  Massachusetts,  in 
simple  contract  debts,  is  that  a  promissory 
note  given  by  a  debtor  to  his  creditor  is  pre- 
sumed to  be  a  payment;  that  the  presump- 
tion is  one  of  fact,  and  not  of  law,  which 
may  be  rebutted  and  controlled  by  evidence 
that  such  was  not  the  intention  of  the  par- 
ties. In  Curtis  v.  Hubbard,  9  Met.  322,  328, 
it  is  said  by  Chief  Justice  Shaw:  "The 
rule  adopted  in  Massachusetts  that  a  negoti- 
able promissory  note,  given  for  a  simple 
•contract  debt,  shall  be  deemed  payment,  is 
to  be  taken  with  considerable  qualification. 
It  is  founded  on  the  consideration  that, 
when  n  note  is  given  for  goods,  even  if  it 
is  not  negotiated,  it  is  equally  convenient 
to  the  creditor  (and  generally  more  so)  to 
sue  on  the  note,  as  on  the  original  consid- 
eration, and  so  there  is  no  reason  for  con- 
sidering the  original  simple  contract  as  still 
-subsisting  and  in  force;  and  therefore  a  pre- 
sumption arises  that  it  was  intended  by 
the  parties  that  the  note  should  be  deemed 
a  satisfaction.  But  this  is  a  presumption 
of  fact,  which  may  be  rebutted  by  evidence 
showing  that  it  was  not  so  intended,  and 
the  fact  that  such  presumption  would  de- 
prive the  party  ...  of  a  substantial 
4>enefit  has  a  strong  tendency  to  show  that 
it  was  not  so  intended."  In  a  late  case  the 
reason  of  the  rule  was  stated  to  be  for  the 
protection  of  the  debtor,  who  might  other- 
wise be  compelled  to  pay  both  the  note  and 
the  debt ;  and  it  is  further  said :  "But  full 
protection  is  given  to  him  if,  in  the  proceed- 
ings to  enforce  the  original  debt,  it  is  shown 
that  he  has  not  paid  the  note,  and  that  it  is 
then  owned  by  the  creditor,  and  if  it  is  sur- 
rendered in  court  for  the  benefit  of  the  mak- 
er." Davis  v.  Parsons,  157  Mass.  584,  588, 
.32  N.  E.  1117.  It  is  obvious  that  the  rule 
■can  have  little  or  no  application  where  a 
-person  has  a  lien,  which  is  a  valuable  right ; 
and  that  the  court  would  be  slow  to  deprive 
a  lien  creditor  of  the  right  to  enforce  his 
-claim  on  the  ground  that  he  had  taken  a 
worthless  negotiable  promissory  note,  where 
the  note  was  produced  at  the  trial,  and  ten- 
dered to  the  maker,  or  to  his  representative, 
whether  the  above-mentioned  reasons  for 
the  rule  are  the  final  ones  or  not.  Thus,  in 
Arnold  v.  Delano,  4  Cush.  33,  50  Am.  Dec. 
754,  a  vendor's  lien  at  common  law  was  en- 
forced, notwithstanding  a  promissory  note 
was  given,  and  also  a  receipt  for  the  price; 
and  it  was  said  by  Chief  Justice  Shaw  that 
a  lien  for  the  price  is  incident  to  the  con- 
tract of  sale;  that,  when  a  credit  is  given, 
the  vendee  has  a  right  to  the  possession  of 
the  goods,  and,  if  he  does  so,  the  lien  is 
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prone.  It  was  then  added:  "But  the  law, 
in  holding  that  a  vendor,  who  has  thus  given 
credit  for  goods,  waives  his  lien  for  the 
price,  does  so  on  one  implied  condition, 
which  is  that  the  vendee  shall  keep  his  cred- 
it good.  If,  therefore,  before  payment, 
the  vendee  become  bankrupt  or  insolvent, 
and  the  vendor  still  retain  the  custody  of 
the  goods,  or  any  part  of  them ;  or  if  the 

goods  are  in  the  hand**  of  a  carrier  or  mid- 
leman  on  their  way  to  the  vendee,  and  have 
not  yet  got  into  his  actual  possession,  and 
the  vendor,  before  they  do  so,  can  regain 
his  actual  possession  by  a  stoppage  in  tran- 
situ then  his  lien  is  restored,  and  he  may 
hold  the  goods  as  security  for  the  price." 
In  respect  to  the  contention  that  the  note 
was  payment  it  was  said:  "We  think  the 
answer*  is  that  a  promissory  note,  even  if 
in  form  negotiable,  whilst  it  remains  in  the 
hands  of  the  vendor,  and  not  negotiated,  but 
ready  to  be  delivered  upon  the  discharge  of 
the  lien,  is  regarded  as  the  evidence  in  writ- 
ing of  a  promise  to  pay  for  the  goods  pur- 
chased, and  does  not  vary  the  rights  of  the 
parties."  If  this  is  true  of  a  vendor's  lien, 
it  is  equally  true  of  the  right  of  stoppage 
in  transitu,  which  is  merely  an  extension  of 
the  vendor's  lien.  Orout  v.  Hill,  4  Gray, 
361,  366,  per  Shaw,  Ch.  J.  See  also  1  Par- 
sons, Maritime  Law,  340,  and  cases  cited  in 
note  2.  In  Seymour  v.  Newton,  105  Mass. 
272,  the  goods  were  to  be  paid  for  by  a  draft 
at  three  days'  sight.  The  draft  was  accept- 
ed, but  was  not  paid,  and  it  was  held  that 
neither  the  acceptance  of  the  draft  nor  the 
sending  to  the  purchasers  of  an  account,  in 
which  they  were  credited  with  the  draft, 
prevented  the  plaintiffs  from  stopping  the 
goods  in  transitu.  To  the  same  effect  is 
Mohr  v.  Boston  6  A.  R.  Co.  106  Mass.  67. 
See  also  Re  Batehelder,  2  Low.  Dec.  245,  248, 
Fed.  Cas.  No.  1,099. 

There  is  some  contention  on  the  part  of 
the  trustee  in  bankruptcy  that  the  notes 
were  negotiated.  There  was  no  evidence  in 
the  case  to  show  the  meaning  of  the  letters 
"B.  D.,"  and  the  fact  that  the  notes  were  in- 
dorsed by  the  plaintiff  to  the  order  of  the 
Second  National  Bank  is  not  important. 
Whether  they  were  sent  to  that  bank  for  col- 
lection, or  were  discounted  by  it,  is  imma- 
terial. They  were  not  paid  by  Paul,  and 
were  tendered  by  the  plaintiff  to  the  com- 
mon-law assignee,  and  to  the  trustee  in  bank- 
ruptcy. The  fact  that  the  plaintiff  was  then 
in  possession  of  the  notes,  and  tendered 
them,  is  all  that  is  required.  Davis  v.  Par- 
sons,  157  Mass.  584,  588,  32  N.  E.  1117. 
It  follows  that  the  second  ruling  requested 
by  the  plaintiff,  as  modified  by  the  judge, 
was  rightly  given.  This  ruling,  so  modified, 
was  as  follows:  "That  the  giving  of  the 
two  notes  in  payment  for  the  lumber  accord- 
ing to  the  agreement,  while  in  form  nego- 
tiable, does  not  prevent  the  right  of  stop- 
page in  transitu,  as  they  remained  in  the 
hands  of  the  vendor,  and  ready  to  be  deliv- 
ered up."  Nor  do  we  regard  it  of  import- 
ance that  on  receipt  of  the  last  note  the 
plaintiff  sent  to  Paul  a  statement  of  the 
account  between  them.    The  report  does  not 
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show  that  this  statement  was  signed  by  the 
plaintiff.  But,  if  it  were  so  signed,  the 
case  would  stand  no  stronger  for  the  defend- 
ant than  if  the  statement  had  been,  "Re- 
ceived payment  by  two  notes."    Then  the 


case  would  have  fallen  within  the  case  of 
Arnold  v.  Delano,  4  Cush.  33,  34,  50  Am, 
Dec.  754.     See  also  Beymour  v.  Newton,  lOfr 
Mass.  272,  273. 
Judgment  for  the  plaintiff. 


ALABAMA  SUPREME  COURT. 


W.  W.  WRIGHT,  Appt., 
v. 
J.  E.  WALLER. 


( 


Ala., 


) 


note  la  mot  rendered  ▼old  by  the  fact 
that  at  the  time  of  Blaming;  It  the 
maker     la     voluntarily      Intoxicated, 

merely  to  the  extent  that  he  cannot  give  prop- 
er attention  to  it, — that  attention  that  a 
reasonably  prudent  man  would  be  able  to 
give. 

(November  27,  1900.) 


APPEAL  by  plaintiff  from  a  Judgment 
of  the  Circuit  Court  for  Lee  County  in. 
favor  of  defendant  in  an  action  on  a  rent 
note.     Reversed. 

The  facta  are  stated  in  the  opinion. 
Meters.  Barnes  A  Duke,  for  appellant: 
A  contract  made  by  a  person  so  destitute- 
of  reason  as  not  to  know  the  consequence* 
of  his  contract,  though  his  incompetency  ia 
produced  by  intoxication,  is  voidable,  and 
may  be  avoided  by  himself,  though  the  in- 
toxication ia  voluntary,  and  not  procured 
by  the  circumvention  of  the  other  party. 


Nora. — A$  to  validity  of  contract  made  with  in- 
toxicated person. 

I.  Degree  of  intoxication. 
II.  Taking  advantage  of  intoxicated  person. 

III.  Fraud. 

IV.  Intoxication  produced  by  the  other  party. 
V.  Ratification. 

VI.  Habitual  drunkards. 
VII.  As  affecting  a  bona  fide  holder  of  note. 
VIII.  Implied  contracts. 
IX.  Obtaining  relief. 

X.  Who  may  show  intoxication  of  party. 
XI.  Summary. 

I.  Degree  of  intoxication. 

In  Weight  v.  Walls*  It  Is  held  that  a  man 
may  plead  his  own  drunkenness  In  avoidance  of 
his  contract.  But  In  accordance  with  the 
weight  of  authority,  it  must  be  shown  that  he 
was  incapable  of  exercising  judgment,  of  un- 
derstanding the  proposed  engagement,  and  of 
knowing  what  he  was  about  when  he  entered 
into  the  contract,  or  else  It  will  be  held  binding. 

The  weight  of  authority  at  the  present  day 
Is  that  a  party  may  plead  his  Intoxication  In 
avoidance  of  a  contract.  There  Is  some  vari- 
ance as  to  what  degree  the  Intoxication  must 
reach  In  order  to  avoid  the  contract,  although 
the  courts  do  not  often  discuss  the  degree.  The 
decisions,  which  hold  that  drunkenness  avoids 
the  contract,  frequently  state  the  condition  of 
the  party  In  that  case  on  which  the  holding  Is 
made.  On  this  matter  they  differ  somewhat, 
and  in  the  following  cases  holding  that  drunk- 
enness avoids  the  contract  the  rule  as  to  the 
condition  of  the  party  Is  stated  as  follows  : 

Drunk.  Hyman  v.  Moore,  48  N.  C.  (3  Jones, 
L.)  416;  Wiggles  worth  v.  Steers,  1  Hen.  &  M. 
70,  3  Am.  Dec.  602;  Rich  v.  Sydenham,  1  Ch. 
Cas.  202. 

Intoxicated.  Conant  v.  Jackson,  16  Vt.  835 ; 
Fenton  v.  Hollo  way,  1  Starkle,  126 ;  Wllmurt  v. 
Morgan  (N.  J.  Eq.)  March,  1827. 

In  a  state  of  thorough  Intoxication.  Pbelan 
v.  Gardner,  43  Cal.  306. 

In  a  state  of  complete  Intoxication.  Bur- 
roughs v.  Richman,  13  N.  J.  L.  233,  23  Am. 
Dec.  717;  Pitt  v.  Smith,  8  Campb.  33. 

In  a  constant  state  of  intoxication.  Staats 
v.  Freeman,  6  N.  J.  Eq.  490. 

In  a  state  of  absolute  and  total  drunkenness. 
Ersklne,  Inst.  814,  815. 

64  L.  R.  A. 


So  drunk  as  not  to  know  the  nature  of  the 
acts  he  was  doing.  Hawkins  v.  Bone,  4  Fost. 
&  F.  311. 

So  drunk  that  he  did  not  know  what  he  did. 
Cole  v.  Robins,  Bull.  N.  P.  172a. 

Incapable  of  comprehending  what  he  was  do> 
lng.  Burslnger  v.  Bank  of  Watertown,  67  Wla> 
75,  58  Am.  Rep.  848,  80  N.  W.  290. 

Intoxicated  with  liquor,  and  Incapable  of  con- 
tractlng.  Reynolds  v.  Waller,  1  Wash.  (Va.> 
164. 

So  Intoxicated  as  to  render  him  Incompetent 
to  contract.     Cummlngs  v.  Henry,  10  Ind.  109. 

So  Intoxicated  that  he  was  wholly  void  of 
judgment  and  discretion.  Cavender  v.  Wad- 
dlngham,  2  Mo.  App.  551;  French  v.  French,  & 
Ohio,  214. 

Absolute  drunkenness,  and  consequently  de- 
prived of  the  exercise  of  reason.  Stair,  July 
29th,  1672,  Lord  Hatton,  Pitt  v.  Smith,  a 
Campb.  34,  note ;  Drummond  v.  Hopper,  4  Harr. 
(Del.)  327 ;  Hale  v.  8tery,  7  Colo.  App.  165,  42 
Pac.  598. 

If  carried  so  far  that  the  reasoning  power  la 
destroyed.     Blrdsong  v.  BIrdsong,  2  Head,  289. 

From  excessive  intoxication  is  deprived  the 
use  of  his  reason,  so  that  he  is  incapable  of  giv- 
ing his  serious,  deliberate  consent  to  the  act. 
Donelson  v.  Posey,  18  Ala.  752. 

So  excessively  drunk  that  he  Is  utterly  de- 
prived of  the  use  of  reason,  and  understanding. 

1  Fonblanque,  Eq.  67 ;  Johnson  v.  Phlfer,  6  Neb.. 
401. 

So  drunk  as  to  be  without  reason  and  under- 
standing ;  so  destitute  of  reason  as  not  to  know 
the  consequences  of  this  contract.  Bush  v. 
Brelnig,  113  Pa.  310,  57  Am.  Rep.  469,  6  Atl. 
86. 

When  such  Intemperance  produces  a  depriva- 
tion of  reason  and  understanding.  Clifton  v. 
Davis,  1  Pars.  Sel.  Eq.  Cas.  31. 

So  Intoxicated  as  to  be  deprived  of  the  exer- 
cise of  his  understanding.     Barrett  v.  Buxton,. 

2  Alk.  (Vt.)  167,  16  Am.  Dec.  691. 

If  the  party  was  In  such  a  condition  of  mlno> 
that  he  could  not  comprehend  what  were  the 
terms  and  conditions  of  the  Instrument.  Har- 
mon v.  Johnston,  1  MacArth.  J 39. 

So  drunk  as  to  be  unable  to  perceive  or  assent 
to  Its  conditions.  Wade  v.  Col  vert,  2  Mill, 
Const.  27,  12  Am.  Dec.  652. 

Intoxicated  to  such  a  degree  as  to  render  hint 
Incapable  of  assenting.  Longhead  v.  B.  P. 
1  Combs  &  B.  Ccr_.oslon  Co.  64  Mo.  App.  559. 


1900. 


Weight  v.  Wallbb. 


441 


Bush  ▼.  Brett*?,  113  Pa.  310,  57  Am.  Rep. 
469,  6  Atl.  80. 

A  contract  entered  into  by  a  person  who 
is  bo  drunk  as  not  to  know  what  he  is  do- 
ing is  voidable  only,  and  not  void. 

Carpenter  v.  Rodger*,  01  Mich.  384,  28 
N.  W.  150;  Story,  Sales,  8  15;  Benjamin, 
Bales,  8  43;  Bishop,  Contr.  8  304;  Caulkins 
v.  Fry,  35  Conn.  170;  Van  Wyck  v.  Brasher, 
81  N.  Y.  200;  War  nock  v.  Campbell,  25  N. 
J.  Eq.  485;  French  v.  French,  8  Ohio,  214, 
31  Am.  Dec.  441;  Noel  v.  Karper,  53  Pa. 
97;  Dulany  v.  Green,  4  Harr.  (Del.)  285; 
Cummings  ▼.  Henry,  10  Ind.  109;  Reynolds 
▼.  Waller,  1  Wash.  (Va.)  104;  Men  kin  8  v. 
IAghtner,  18  111.  282;  Taylor  v.  Patrtcfc,  1 
Bibb,  108;  Broadwater  v.  Dame,  10  Mo. 
277 ;  IforoAtnson  v.  Brown,  Clarke,  Ch.  408 ; 
Story,  Contr.  27,  28;  Chitty,  Contr.  153, 
154. 


To  render  the  transaction  voidable  he  who 
sets  up  intoxication  as  a  defense  should 
have  been  so  drunk  as  to  have  drowned  rea- 
son, memory,  and  judgment,  and  impaired 
his  mental  faculties  to  an  extent  that  would 
render  him  non  compos  mentis  for  the  time 
being, — especially  where  there  is  no  pre- 
tense that  any  person  connected  with  the 
transaction  aided  in  or  procured  his  drunk- 
enness. 

11  Am.  &  Eng.  Enc.  Law,  p.  775;  Bates 
v.  Bates,  72  111.  108;  Birdsong  v.  Birdsong, 
2  Head,  289. 

At  the  time  of  making  the  contract  the 
party  seeking  to  avoid  it  must  have  been 
in  such  a  state  of  drunkenness  as  not  to 
know  what  he  was  doing. 

Johns  v.  Fritchey,  39  Md.  258. 

The  proof  must  show  insanity. 

Bohramm  v.  O'Connor,  98  111.  541 ;  Miller 


Absence  of  capacity  for  any  deliberate  con- 
sent.    Clifton  v.  Davis,  1  Para  Bel.  Eq.  Caa.  31. 

To  such  an  extent  as  to  be  Incapacitated  to 
contract.  Chicago,  R.  L  *  P.  R.  Co.  v.  Lewis, 
100  111.  120. 

From  habitual  intoxication  and  being  almost 
Incessantly  under  the  influence  of  liquor,  or 
from  debility  of  body  and  mind  arising  from  a 
long  lit  of  intoxication  from  which  he  was  then 
Jnst  recovering,  and  Incapable  of  transacting 
business  with  discretion.  Crane  v.  Conklln,  1 
N.  J.  Eq.  840,  22  Am.  Dec  510. 

So  debilitated  by  Intoxication  as  to  be  unable 
to  sit  up  In  bed  and  to  hold  a  pen  or  make  a 
mark  unless  the  pen  and  hand  are  held  for  him. 
Wilson  v.  Bigger,  7  Watts  k  8.  111. 

After  a  party  has  been  on  a  prolonged  drunk, 
and  at  a  time  when  he  was  beginning  to  recover 
therefrom,  and  while  he  was  still  In  bed,  fevered 
and  feeble  in  body,  and  his  mind  clouded, 
dimmed,  and  unsettled.  Franks  v.  Jones,  80 
Kan.  236,  17  Pac.  668. 

Under  the  Influence  of  liquor,  and  while  in 
that  condition  was  Induced  by  the  plaintiff  to 
purchase  goods,  and  that  defendant  has  no  rec- 
ollection of  having  purchased  the  same.  Sour 
Mash  Distilling  Co.  v.  Cavanagh,  4  Pa.  Co.  Ct. 
878. 

Both  minds  must  meet  In  order  to  make  a 
deed  valid,  and  if  one  is  so  weak,  unsound,  and 
diseased  that  the  party  is  incapable  of  under- 
standing the  nature  and  quality  of  the  act  to 
be  performed,  or  its  consequences,  he  Is  Incom- 
petent to  assent  to  the  terms  and  conditions  of 
the  instrument,  whether  that  state  of  his  mind 
was  produced  by  mental  or  physical  disease,  and 
whether  it  resulted  from  ordinary  sickness,  or 
from  accident,  or  from  debauchery,  or  from  ha- 
bitual and  protracted  intemperance.  Johnson 
v.  Harmon,  04  U.  S.  871,  24  L.  ed.  271. 

In  Conant  v.  Jackson,  16  Vt.  835,  the  court 
held:  "The  principles  on  which  courts  of 
equity,  as  well  as  courts  of  law,  proceed  In  re- 
lation to  the  effect  of  intoxication  In  affecting 
contracts,  have  evidently  undergone  a  consid- 
erable alteration.  In  the  time  of  Lord  Coke  a 
party  could  not  set  up  Intoxication  In  avoidance 
of  his  contract.  Afterwards  It  was  considered 
that  It  could  not  be  set  up  unless  It  was  pro- 
cured by  the  other  party  ;  but  now  It  seems  to  be 
determined  that,  If  a  person  was  so  Intoxicated 
as  to  be  Incapable  of  the  exercise  of  his  under- 
standing, he  may  avoid  a  contract  made  while 
in  that  state.  Equity  will  not  lend  Its  aid  to  en- 
force a  deed,  or  contract,  obtained  from  a  man 
when  Intoxicated ;  and,  In  relation  to  persons 
whose  minds  are  prostrated  by  a  course  of  In- 
toxication, and  who  have  become  stupefied  from 
previous  inebriation,  so  as  to  be  Incapable  of 
54  L.  B.A. 


Judging  upon  the  propriety  of  what  they  do,  a 
court  of  equity  will  make  a  strict  examination 
as  to  whether  the  Instrument  does  not  contain 
evidence  that  advantage  was  taken  of  those 
habits," 

The  rule  at  civil  law  Is  stated  by  1  Pothler, 
Obligations  on  Contracts,  40:  "It  is  evident 
that  drunkenness,  when  It  goes  so  far  as  abso- 
lutely to  destroy  the  reason,  renders  a  person 
in  this  state,  so  long  as  it  continues,  incapable 
of  contracting,  since  it  renders  him  Incapable 
of  consent." 

In  Burroughs  v.  Richman,  18  N.  J.  L.  233,  28 
Am.  Dec  717,  the  court  said:  "There  are  re- 
spectable authorities  on  both  sides  of  this  ques- 
tion. Lord  Coke  observes  that,  although  be 
who  is  drunk  Is  for  the  time  non  compos  mentis, 
yet  his  drunkenness  does  not  extenuate  his  act 
or  offense,  nor  turn  to  his  avail;  but  It  is  a  great 
offense  in  itself,  and  therefore  aggravates  his 
offense,  and  doth  not  derogate  from  the  act 
which  he  did  at  that  time ;  and  that  as  well  in 
cases  touching  his  life,  his  lands,  his  goods,  or 
anything  that  concerns  him.  Beverley's  Case,  4 
Coke,  124." 

Under  Henry  VI.  this  way  of  reasoning  (that 
a  party  shall  not  be  allowed  to  disable  himself 
by  pleading  his  own  Incapacity  because  he  can- 
not know  what  he  did  under  such  a  situation) 
was  seriously  adopted  by  the  judges  in  argu- 
ment, upon  a  question  whether  the  heir  was 
barred  of  his  right  of  entry  by  the  feoffment  of 
his  Insane  ancestor.  And  from  these  loose  au- 
thorities, which  Fltxherbert  does  not  scruple  to 
reject  as  being  contrary  to  reason,  the  maxim 
that  a  man  shall  not  stultify  himself  hath  been 
handed  down  as  settled  law ;  though  later  opin- 
ions, feeling  the  inconvenience  of  the  rule,  have 
in  many  points  endeavored  to  restrain  It.  2 
Bl.  Com.  202. 

In  some  cases  relief,  claimed  on  the  ground 
of  intoxication,  was  denied  where  the  degree  of 
Intoxication  was  not  sufficient  to  show  a  want 
of  capacity  to  contract.  The  degree  required 
in  such  cases  is  stated  in  various  ways  as  fol- 
lows : 

Drunkenness  to  such  a  degree  as  to  deprive  a 
party  of  the  power  of  distinctly  perceiving  and 
assenting  to  a  contract.  Lee  v.  Ware,  1  Hill, 
L.  313. 

Drunkenness,  to  afford  a  ground  for  avoiding 
a  contract,  must  be  so  excessive  as  to  render 
the  person  Incapable  of  consent,  or,  for  the  time, 
to  incapacitate  him  from  exercising  his  judg- 
ment. Reynolds  v.  Dechaums,  24  Tex.  174,  76 
Am.  Dec.  101. 

He  must  show  such  a  state  of  drunkenness  ss 
not   to   know   what   he   was  doing.     Johns   v, 
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v.  Finley,  26  Mich.  249,  12  Am.  Rep.  306; 
1  Chitty,  Contr.  11th  ed.  p.  192;  Reynolds 
v.  Dcchaums,  24  Tex.  174,  70  Am.  Dec.  101; 
Henry  v.  Ritenour,  31  Ind.  136. 

Messrs.  William  H.  Thomas  and  O.  O. 
I*.  Samford  for  appellee. 

McClellan,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

This  is  an  action  by  Wright  against  Wal- 
ler on  a  contract  in  writing  signed  by  the 
latter  to  pay  rent.  Defendant  sought  to 
avoid  the  contract  on  the  ground  that  he 
was  intoxicated  when  he  signed  it.  There 
was  evidence  tending  to  show  that  defend- 
ant was  in  a  state  "of  complete  drunkenness, 
dethroning  reason,  when  he  signed  the  paper," 
and,  on  the  other  hand,  there  was  evidence 
tending  to  show  that  he  was  not  drunk  at 
the  time.    There  was  no  evidence  that  plain- 


tiff had  anything  to  do  with  bringing  about 
defendant's  intoxicated  condition,  if  he  was 
intoxicated,  nor  that  defendant's  mind  was 
impaired  by  habitual  drunkenness,  nor  that 
the  contract  was  in  itself  unconscionable  or 
unfair.  On  this  state  of  case,  the  court,  in 
its  general  charge,  said:  "If  the  defendant 
was  so  much  under  the  influence  of  strong 
drink  or  intoxicating  liquor  that  his  reason 
was  dethroned  to  an  extent  that  he  could 
not  give  that  attention  to  the  signing  of  the 
note  that  a  reasonably  prudent  man  would 
be  able  to  give,  then  the  note  would  be  void." 
And  at  the  request  of  the  defendant  the 
court  gave  the  following  charge:  "If  the 
jury  find  from  the  evidence  that  the  defend- 
ant signed  the  note  under  such  intoxication 
that  he  could  not  give  proper  attention  to 
it,  then  the  note  is  not  evidence  in  the  case, 
but  void."    To  each  of    these    instructions 


Frltcbey.  39  Md.  258 ;  Houston  &  T.  C.  R.  Co. 
▼.  Tlerney,  72  Tex.  312,  12  S.  W.  586. 

It  Is  only  where  one  is  so  completely  Intoxi- 
cated as  to  be  Incapable  of  knowing  what  he  is 
doing,  or  of  understanding  tbe  consequences  of 
his  acts,  that  his  contracts,  entered  into  while 
In  that  state,  are  rendered  void.  Taylor  v. 
Purcell.  60  Ark.  606,  31  S.  W.  567. 

It  must  appear  that  he  was  so  greatly  under 
the  Influence  of  liquor  as  to  be  Incapable  of 
knowing  the  effect  of  what  he  was  doing. 
Sbackelton  v.  Sebree,  86  111.  616;  Foot  v. 
Tewksbury*  2  Vt.  97. 

It  must  appear  that  the  party  was  In  such  a 
condition  that  he  was  Incapable  of  understand- 
ing the  nature  of  the  transaction  In  which  he 
was  engaged.  Watson  v.  Doyle,  130  III.  415.  22 
N.  B.  613 ;  Rodman  v.  Zllley,  1  N.  J.  Eq.  820. 

It  must  be  shown  to  exist  to  such  extent  as  to 
seriously  impair  the  reasoning  faculties  at  the 
time  of  the  contract  Pickett  v.  Sutter,  5  Cal. 
412. 

Deprived  of  his  right  reason  or  Incapable  of 
managing  his  affairs  and  business.  Doughty  v. 
Doughty,  7  N.  J.  Eq.  643,  Reversing  Id.  227. 

A  drunkard  Is  Incompetent  to  contract  only 
when  his  understanding  Is  clouded,  or  reason 
dethroned,  by  actual  intoxication.  Wright  v. 
Fisher.  65  Mich.  275,  32  N.  W.  605. 

Intoxication  will  not  relieve  a  party  from  a 
recognizance  where  the  drunkenness  is  not  such 
as  to  deprive  the  bail  of  his  reason  and  under- 
standing. Com.  v.  McAnany,  8  Brewst.  (Pa.) 
292. 

They  were  bound  to  prove  the  drunkenness  to 
have  been  so  great  as  to  produce  an  absolute 
privation  of  understanding  for  the  time,  similar 
to  cases  of  idiocy  or  insanity.  Harbison  v. 
Lemon,  3  Blackf.  51,  23  Am.  Dec.  876. 

The  law  does  not  visit  the  follies  of  drunken 
men  upon  Innocent  parties,  nor  does  It  excuse 
one  who  voluntarily  becomes  Intoxicated  from 
the  performance  of  his  contracts  entered  Into 
while  In  that  state,  unless  he  can  prove  that  he 
was  at  the  time  In  fact  non  compos  mentis. 
Davldge  v.  Crandail,  28  111.  App.  360. 

It  should  appear  that  he  was  so  drunk  as  to 
have  drowned  reason,  memory,  and  Judgment, 
and  Impaired  his  mental  faculties  to  an  extent 
that  would  render  him  non  compos  mentis  for 
the  time  being.     Bates  v.  Ball,  72  111.  108. 

It  must  be  shown  that  drunkenness  was  so 
excessive  as  to  utterly  deprive  the  grantor  of 
his  reason  and  understanding.  Belcher  v.  Bel- 
cher, 10  Yerg.  121. 

Such  excitement  and  drunkenness  must  be  ex- 
cessive and  absolute,  so  as  to  suspend  the  rea- 
son and  create  Impotence  of  mind  at  the  time 
£4  L.  R.  A. 


of  entering  into  the  contract.  Cavender  v. 
Waddlngham,  5  Mo.  App.  457. 

Evidence  of  general  Intemperate  habits  of  the 
grantor  about  the  time  the  deed  was  signed  Is 
insufficient  where  the  signature  to  the  deed  was 
In  a  clear,  firm  hand.  Guckavan  v.  Ken-ney,  4 
Kutp,  411  (1887)  Woodward,  J. 

Evidence  that  seven  months  after  the  execu- 
tion of  a  mortgage  the  mortgagor  was  adjudged 
Insane,  and  that  at  the  time  of  executing  the 
mortgage  he  was  In  the  habit  of  becoming  In- 
toxicated and  had  acted  Indiscreetly  and  Im- 
properly, is  not  sufficient  to  sustain  the  defense 
of  mental  Incapacity  where  his  signature  to  the 
mortgage  Is  firm  and  steady.  O'Neill  v.  Nolan, 
50  N.  Y.  S.  R.  641,  21  N.  Y.  Supp.  222. 

It  must  be  shown  that  the  grantor  was  In- 
capable of  making  the  deed,  either  by  reason  of 
the  weak  state  of  his  Intellect,  or  by  reason  of 
Intoxication.  Conley  v.  Nailor,  118  U.  8.  127, 
30  L.  ed.  112,  6  Sup.  Ct.  Rep.  1001. 

A  contract  to  purchase  land  will  not  be  set 
aside  for  Insanity,  caused  by  drunkenness  of 
the  purchaser,  if  he  was  rational  and  competent 
to  transact  ordinary  business.  Schramm  v. 
O'Connor,  98  111.  539. 

In  the  following  cases  the  evidence  did  not 
establish  sufficient  Intoxication  to  invalidate  the 
contract : 

Considerably  In  liquor  Is  no  reason  for  the 
court  refusing  a  decree  for  specific  perform- 
ance. Light  foot  v.  Heron,  3  Younge  k  C.  Exch. 
586. 

Considerably  excited  by  drink,  but  It  did  not 
appear  that  this  amounted  to  Incapacity. 
Hutchinson  v.  Brown,  Clarke,  Ch.  408. 

The  defendant  was  conscious  of  his  condition, 
and  knew  what  he  was  doing  at  the  time. 
Duker  v.  Frans,  7  Bush,  276,  3  Am.  Rep.  314. 

Tbe  evidence  did  not  show  that  he  was  under 
the  Immediate  Influence  of  liquor  when  the  con- 
tract was  executed.  Keeler  v.  Baker,  1  Helsk. 
639. 

The  fact  that  one  of  the  parties  to  an  agree- 
ment was  addicted  to  drunkenness  will  not  In- 
validate the  agreement  where  he  was  sober  and 
in  possession  of  all  his  faculties  at  tbe  time  it 
was  made.  Keough  v.  Foreman,  33  La.  Ann. 
1434. 

A  contract  will  not  be  set  aside  where  the 
weight  of  evidence  clearly  shows  that  the  party 
executing  the  same  was  not  drunk  or  otherwise 
Incapacitated,  and  no  Improper  conduct  Is 
chargeable  to  tbe  other  party,  and  the  bargain 
was  not  unconscionable.  Loftus  v.  Maloney,  89 
Va.  570.  16  S.  E.  749. 

In  Martin  v.  Pycroft,  2  De  O.  M.  A  O.  785, 
22  L.  J.  Ch.  N.  S  94.  16  Jur.  1.125,  which  was 
a  bill  for  specific  performance  of  an  agreement 
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the  pliintiff  excepted,  and  their  soundness 
vel  non  is  the  question  presented  on  this 
appeal.  On  this  question  as  to  the  degree 
of  intoxication  necessary  to  an  avoidance  of 
contracts  the  following  are  some  of  the 
statements  of  the  governing  principle,  ap- 
plicable to  cases  like  this,  found  in  the  au- 
thorities: ".  .  .  Intoxication  so  deep  as 
to  take  away  the  agreeing  mind — in  other 
words,  to  disqualify  the  mind  to  compre- 
hend the  subject  "of  the  contract  and  its 
nature  and  probable  consequences — impairs 
such  contract,  if  made  while  it  lasts,  the 
same  as  insanity.  But  mere  drunkenness, 
or  being  a  drunkard,  or  simply  being  drunk 
at  the  time,  where  the  intoxication  does  not 
extend  to  the  degree  thus  stated,  will  not 
impair  the  contract.  To  have  this  effect, 
it  must  render  the  party  non  compos  mentis 
for  the  occasion."    Bishop,  Contr.  §§   980, 
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981.  "The  contract  of  a  .  .  .  drunken 
ersoa  is  voidable,  at  his  option,  if  it  can 
shown  that  at  the  time  of  making  the 
contract  he  was  absolutely  incapable  of  un- 
derstanding what  he  was  doing."  Anson, 
Contr.  p.  150.  "An  express  contract,  en- 
tered into  when  the  obligor  is  in  a  state  of 
intoxication,  so  as  to  deprive  him  of  the 
exercise  of  his  understanding,  is  voidable." 
11  Am.  &  Eng.  Enc.  Law,  p.  773.  Drunken- 
ness must  "be  such  as  to  incapacitate  the 
party  from  the  proper  exercise  of  his  judg- 
ment, and  prevent  nim  from  understanding 
his  contract."  Story,  Contr.  p.  15.  "A 
drunkard,  when  in  a  state  of  complete  in- 
toxication,  so  as  not  to  know  what  he  is 
doing,  has  no  capacity  to  contract."  1  Ben- 
jamin, Sales,  §  30.  "It  is  evident  that 
drunkenness,  when  it  goes  so  far  as  abso- 
lutely to  destroy  the  reason,  renders  a  per- 


of  lease,  the  defense  of  Intoxication  of  the 
obligor  was  not  established. 

A  bill  of  sale  made  by  a  party  while  he  was 
Intoxicated,  to  his  father-in-law,  will  not  be  set 
aside  where  the  party  making  the  same  was 
sufficiently  sober  to  know  what  be  was  doing, 
and  the  bill  of  sale  was  made  without  the  fraud- 
ulent procurement  of  the  purchaser.  Morris  v. 
Nixon,  7  Humph.  579.  In  this  case  It  was  said 
that,  as  the  evidence  showed  the  father-in-law 
had  taken  the  bill  of  sale  to  preserve  the  prop- 
erty, and  had  paid  the  grantor's  debts  out  of 
the  same.  It  would  be  held  on  a  proper  showing 
that  the  conveyance  was  made  upon  a  trust, 
and  that  a  decree  of  accounting  and  a  settle- 
ment on  the  daughter  and  children  would  be 
made  if  they  were  before  the  court. 

Where  a  man  of  weak  Intellect  and  habitual 
drunkenness,  on  the  day  of  his  marriage  con- 
veyed his  real  estate  to  his  brother  and  made  a 
bill  of  sale  to  him  after  his  marriage,  it  was 
held  that  the  deed  and  bill  of  sale  were  made 
with  a  secret  trust,  but  without  fraud,  and  they 
were  set  aside.  Rutherford  v.  Ruff,  4  Desauss. 
Bq.  365.  In  this  case  the  court  said :  "I  do 
not  believe  he  was  drunk  when  he  executed  this 
deed,  but  from  many  parts  of  the  evidence  it  Is 
clear  there  was  an  understanding  between  him 
and  his  brother,  and  that  the  deed  was  accom- 
panied with  a  secret  trust." 

II.  Taking  advantage  of  intoxicated  person. 

A  contract  made  with  an  Intoxicated  person 
Is  invalid  where  there  Is  an  undue  advantage 
taken  of  him  by  reason  of  the  Intoxication. 
This  Is  on  the  ground  that  such  a  contract 
stands  on  the  same  footing  as  though  obtained 
by  fraud.  Courts  will  enforce  this  rule,  even 
where  they  decline  to  follow  the  cases  that  hold 
contracts  void  that  are  made  with  an  Intoxi- 
cated person.  The  following  cases  adopt  the 
rule  that  a  contract  will  be  held  Invalid  where 
advantage  Is  taken  of  the  contracting  party  by 
reason  of  his  being  intoxicated. 

A  settlement  made  where  one  of  the  parties 
was  overreached  while  In  such  a  mental  con- 
dition from  the  use  of  alcoholic  spirits  as  made 
him  an  easy  victim  will  not  be  conclusive  upon 
the  party  so  overreached.  Murray  v.  Carlin, 
67  111.  286.  The  court  said:  "The  evidence 
presented  a  fair  question  to  the  Jury,  whether 
plaintiff  was  not  overreached  by  the  alleged  set- 
tlement, whilst  In  such  mental  condition  from 
the  use  of  ardent  spirits  as  made  him  an  easy 
victim." 

And  equity  will  set  aside  a  contract  to  pur- 
chase land,  made  by  an  Intoxicated  person, 
where  advantage  Is  taken  of  his  situation  by 
MLLA. 


>  the  vendor,  who  Induces  him  to  purchase  the 
land  at  an  excessive  price,  and  no  time  for  re- 
flection, or  to  become  sober.  Is  allowed  until 
the  contract  is  closed.  Hotchkiss  v.  Fortson,  7 
Yerg.  67.  In  this  case  the  purchaser  paid  more 
than  the  land  was  worth,  and  took  a  title  bond. 
His  heirs  after  his  death  were  allowed  to  de- 
fend against  a  Judgment  obtained  against  the 
administrator  of  the  purchaser. 

In  Bird  song  v.  Birdsong,  2  Head,  289.  the 
court  said :  "Contracts  made  by  persons  under 
the  influence  of  liquor,  without  being  completely 
Intoxicated,  are  governed  by  the  same  principles 
which  apply  in  other  cases,  where  one  party  is 
In  a  position  to  expose  him  to  the  exercise  of  an 
Improper  influence  by  the  other."  And  again : 
"If  a  party  has  been  led  Into  a  hard  and  dis- 
advantageous bargain,  while  excited  by  liquor, 
equity  avoids  it.  And  the  same  rule  applies 
to  persons  whose  minds  are  enfeebled  by  habit- 
ual intoxication,  although  not  actually  intoxi- 
cated." 

A  conveyance  obtained  from  the  grantor 
while  weak  and  sick,  and  under  the  influence  of 
opiates  and  liquor,  will  be  set  aside  where  un- 
due advantage  Is  taken  of  the  grantor's  condi- 
tion and  the  consideration  is  Inadequate.  The 
grantor  will  be  required  to  reimburse  the  de- 
fendant for  the  consideration  paid.  Nielson  v. 
Lafflln,  50  N.  T.  S.  R.  277,  21  N.  T.  Supp.  731. 

And  a  contract  of  lease  was  held  void  where 
advantage  was  taken  of  the  lessor's  habits  of 
intoxication,  although  he  knew  what  he  was  do- 
ing at  the  time,  but  executed  the  lease  for  an 
Inadequate  rent  on  coming  of  age,  and  the  lee- 
see  had  been  in  the  habit  of  supplying  him  with 
liquor.     Say  v.  Berwick,  1  Ves.  k  B.  195. 

A  deed  procured  by  undue  means,  the  grantor 
being  addicted  to  intemperance,  will  be  declared 
void  where  the  grantor  was  in  a  state  of  mental 
and  physical  imbecility,  the  result  of  long-con- 
tinued intemperance,  and  the  grantee  from  day 
to  day  ministered  to  his  passion  for  strong 
drink.     Adams  v.  Ryerson,  6  N.  J.  Eq.  328. 

And  a  conveyance  will  be  set  aside  where  the 
grantor  has  been  grossly  Intemperate  so  long 
that  his  mind  has  become  greatly  enfeebled  in 
consequence  thereof,  and  he  Is  unacquainted 
with  business  except  of.  the  simplest  kind,  and 
the  grantee  Imposes  upon  his  ignorance  to  ob- 
tain the  conveyance.  Lavette  v.  Sage,  29  Conn. 
577. 

A  deed  for  an  inadequate  consideration,  ob- 
tained from  grantors  of  extreme  bid  age,  weak- 
ness, and  imbecility,  while  they  were  Influenced 
by  liquor,  will  be  set  aside  by  a  decree  in  equity, 
and  the  grantors  will  be  required  to  restore  the 
consideration.     Harvey  v.  Pecks,  1  Munf.  518. 

Equity  will  relieve  against  a  convtyauce  made 
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son  in  this  state,  so  long  as  it  continues, 
incapable  of  contracting,  since  it  renders 
him  incapaWi  of  consent."  1  Pothier,  Ob- 
ligations on  Contracts,  49.  "Where  a  party, 
when  he  enters  into  a  contract,  is  in  such  a 
state  of  drunkenness  as  not  to  know  what 
he  is  doing  .  .  .  his  contract  is  wholly 
void,"  t.  c,  if  he  elects  to  avoid  it.  1  Chit- 
ty,  Contr.  102.  "Drunkenness  is  a  species 
of  insanity,  but  the  law  is  not  quite  clear 
respecting  this  disability.  Perhaps  it  stands 
thus:  One  cannot  defend  by  proving  his 
drunkenness,  unless  he  can  show  that  the 
drunkenness  was  known  to  the  payee,  and 
taken  advantage  of  by  him,  or  that  it  was 
complete,  and  suspended  all  use  of  the  mind 
at  the  time."  1  Parsons,  Notes  &  Bills, 
151.  Intoxication,  "to  the  extent  only  that 
he  fthe  party]  did  not  clearly  understand 
the  business"*  in  hand,  "is  not  enough,  how- 1 


ever,  to  render  his  contract  voidable  or  void."* 
Henry  v.  Ritenour,  31  Ind.  136.  "It  is  also 
urged  that  the  plaintiff  in  error  is  not 
bound  by  th«  transaction,  because  he  was- 
drunk  at  the  time  he  assigned  the  note. 
We  think  the  evidence  shows  that  he  was 
at  the  time  drunk.  .  .  .  But  he  was 
manifestly  not  so  drunk  but  he  knew  what 
he  was  engaged  in  at  the  time.  He,  on  the- 
trial,  testified  to  the  circumstances  attend- 
ing the  transaction.  He  says  he  took  out 
the  note  and  threw  it  down,  and  told  them 
to  take  it,  and  that  they  had  better  take 
his  clothes.  Hsd  he  been  so  drunk  as  to- 
render  the  assignment  void,  he  could  not 
have  known  or  remembered  what  he  did. 
To  render  the  transaction  voidable,  he- 
should  have  been  so  drunk  as  to  have- 
drowned  reason,  memory,  and  judgment^ 
and  impaired  his  mental  faculties  to  aa  ex- 


wlthout  consideration ;  and  when  the  grantor, 
through  Intoxication,  was,  to  the  grantee's 
knowledge,  not  himself.  But,  under  the  cir- 
cumstances, complainant  was  not  entitled  to 
costs.  Warnock  v.  Campbell,  25  N.  J.  Eq.  485. 
In  this  case  the  court  said  :  "A  court  of  equity 
will  hear  a  party  who  seeks  relief  against  his 
own  act,  on  the  ground  of  intoxication,  though 
formerly  such  hearing  was  denied.  To  avoid  a 
contract  on  the  ground  of  intoxication,  it  must 
be  shown,  either  that  the  Intoxication  was  pro- 
duced by  the  act  or  connivance  of  the  person 
against  whom  the  relief  is  sought,  or  that  an 
undue  advantage  was  taken  of  the  party's  sit- 
uation. If  a  person,  while  in  a  state  of  intoxi- 
cation, though  not  Induced  by  the  act  or  pro- 
curement of  the  grantee,  execute  an  absolute 
conveyance  of  his  property  without  considera- 
tion, equity  will  relieve  against  the  convey- 
ance." 

In  Crane  v.  Conklln,  1  N.  J.  Eq.  846,  the 
court  said  that  at  common  law  the  old  cases 
held  that  relief  would  not  be  granted  against  a 
contract  made  by  a  party  who  was  intoxicated 
unless  Intoxication  was  brought  about  by  the 
other  party,  but  that  the  rule  has  been  changed, 
saying  of  the  court  of  equity:  "It  would  not 
favor  ebrlety,  but  at  the  same  time  would  not 
permit  It  to  be  taken  advantage  of  with  impun- 
ity. The  good  sense  of  this  principle  has  com- 
mended Itself  to  every  court,  and  especially  to 
the  courts  of  equity.  Hence  it  has  become  the 
settled  rule  of  the  court  that  it  will  not  Inter- 
fere to  assist  a  person  on  the  ground  of  In- 
toxication merely :  but,  If  any  unfair  advantage 
has  been  taken  of  his  situation,  It  will  render 
him  all  proper  aid." 

But  a  decree  for  the  specific  performance  of 
a  contract  will  not  be  refused  on  the  ground 
that  the  purchaser  was  Intoxicated  at  the  time 
of  the  sale,  unless  it  appear  that  such  intoxica- 
tion was  produced  or  procured  by  the  vendor, 
or  that  an  undue  advantage  had  been  taken  of 
the  situation  of  the  purchaser.  Maxwell  v. 
Pittenger,  3  N.  J.  Eq.  156.  In  this  case  the 
court  said :  "These  facts,  taken  together,  show 
that  Pittenger,  throughout  the  whole,  acted  as 
a  sober,  rational,  and  Intelligent  man  would 
act.  And  when,  In  addition  to  this,  it  is  seen 
that  no  evidence  Is  adduced  to  prove  that  he 
gave. more  for  the  property  than  Its  value,  the 
fair  conclusion  is  that  he  acted  understanding^, 
and  that,  even  if  he  had  Indulged  pretty  freely 
In  the  use  of  ardent  spirits,  he  was  competent 
for  business.  .  .  .  Supposing,  however, 
that  the  conclusion  arrived  at  Is  incorrect,  and 
that  Pittenger  was  really  so  much  Intoxicated 
on  the  day  of  the  sale,  and  at  the  time  of  the 
sale,  »s  not  to  be  able  to  act  understandlngly ; 
54  L.  R.  A. 


then  it  Is  Incumbent  on  the  defendant  to  make- 
out,  either  that  such  Intoxication  was  produce* 
or  Induced  by  the  complainant,  or  that  some  Im- 
proper advantage  was  taken  of  the  defendant 
while  in  that  situation." 

And  to  avoid  a  contract  on  the  ground  of 
intoxication  it  must  be  shown,  either  that  the 
Intoxication  was  produced  by  the  act  or  con- 
nivance of  the  person  against  whom  the  relief 
Is  sought,  or  that  an  undue  advantage  was 
taken  of  the  party's  situation.  Hutchinson  v. 
Tlndall,  8  N.  J.  Eq.  357.  In  this  case  the  court 
held :  "1.  That  the  court  will  hear  any  per- 
son who  seeks  relief  on  this  ground.  Formerly 
such  hearing  was  denied.  The  party  setting  up- 
such  defense  could  not  be  heard.  Johnson  v. 
Medllcott,  3  P.  Wms.  130,  note  [a].  2.  That 
the  fact  of  intoxication  Is  not  of  Itself  sufficient 
to  avoid  a  contract.  Cory  v.  Cory,  1  Vcs.  Rr. 
19.  3.  That  to  avoid  the  contract  It  must  be 
shown,  either  that  the  intoxication  was  pro- 
duced by  the  act  or  connivance  of  the  person 
against  whom  the  relief  is  sought,  or  that  an 
undue  advantage  was  taken  of  the  party's  situ- 
ation. Cooke  v.  Clay  worth,  18  Ves.  Jr.  12; 
Wilmurt  v.  Morgan,  Opinion  of  Chancellor  Wil- 
liamson, March,  1827  (N.  J.  Eq.)  ;  Crane  v. 
Conklln,  1  N.  J.  Eq.  346,  22  Am.  Dec.  519; 
Maxwell  v.  Plttlnger,  8  N.  J.  Eq.  156." 

And  drunkenness  is  no  excuse  for  an  indorsee 
of  a  note  if  he  was  not  drawn  In  by  the  Indor- 
see for  the  purpose  of  taking  advantage  of 
him.  Woodson  v.  Gordon,  Peck  (Tenn.)  196,  14 
Am.  Dec.  743.  In  this  case  the  court  said :  "At 
all  events,  drunkenness,  short  of  a  deprivation 
of  reason  or  insanity,  will  not  do,  for  then  ev- 
eryone will  counterfeit  intoxication  to  get  clear 
of  his  contracts,  and  which  will  lead  to  the  In- 
vestigation In  every  case,  first,  whether  the 
party  was  really  Intoxicated,  and  what  was  the 
degree  of  Intoxication,  and  whether  it  should 
prevail  to  exonerate  the  person  from  his  en- 
gagement, producing  the  greatest  uncertainty, 
difficulty,  and  variety  of  decision  upon  cases 
similarly  circumstanced,  and  subjecting  every- 
thing to  the  control  and  the  fluctuating  opin- 
ions of  juries." 

Where  a  party  to  a  contract  is  voluntarily 
Intoxicated,  at  the  time  of  making  it,  to  the 
extent  only  that  he  does  not  clearly  understand 
the  business,  this  does  not  render  his  contract 
void  or  voidable,  where  no  advantage  is  gained 
by  dealing  with  him.  Henry  v.  Ritenour,  81 
Ind.  136. 

And  drunkenness  alone,  without  any  fraud  or 
Imposition  being  practised,  will  not  avoid  a  con- 
tract. Campbell  v.  Ketcbam,  1  Bibb.  406.  In 
this  case  the  court  said :  "The  law  seems  well 
settled,  that  drunkenness  per  se  is  no  substan* 
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tent  that  would  render  him  non  compos 
mentis  for  the  time  being."  Bates  v.  Ball, 
72  111.  108,  111.  "Drunkenness,  to  afford  a 
ground  for  avoiding  a  contract,  must  be  so 
excessive  as  to  render  the  person  incapable 
of  consent,  or  for  the  time  to  incapacitate 
him  from  exercising  his  judgment.  Rey- 
nolds v.  Dechaums,  24  Tex.  174,  76  Am. 
Dec.  101.  A  contract  executed  bv  an  in- 
toxicated person  is  valid  if  he  is  "aware  of 
what  he  was  doing,  and  not  deceived  as  to 
the  identity  of  the  paper  signed."  Miller 
t.  Finley,  26  Mich.  249,  12  Am.  Rep.  306. 
"Where  a  party  seeks  to  avoid  an  express 
contract  upon  the  ground  that  he  was  intoxi- 
cated at  the  time  he  entered  into  it,  it  is 
incumbent  on  him  to  produce  clear  and  sat- 
isfactory proof  that  he  was  at  the  time  in 
such  a  state  of  drunkenness  as  not  to  know 
what  he  was  doing  or  the  consequences  of 


his  own  acts."  Johns  v.  Fritchey,  38  M<L 
258.  "A  contract  made  by  a  person  while 
he  is  so  drunk  as  to  be  incapable  of  under- 
standing  its  nature  and  effect  is  voidable, 
.  .  .  [but  his  intoxication]  must  be  *o 
excessive  as  to  render  him  incapable  of 
knowing  what  he  is  doing."  Clark,  Contr. 
pp.  274,  275. 

The  foregoing  texts  and  adjudications 
clearly  declare  and  thoroughly  establish  the 
modern  doctrine  on  this  subject,  departing 
from  the  ancient  rule,  which  forbade  a  party 
to  a  contract  to  stultify  himself  by  setting 
up  his  want  of  mental  capacity  to  enter 
into  it,  to  the  extent,  and  only  to  the  ex* 
tent,  of  allowing  him  to  show  in  avoidance 
that  from  insanity,  drunkenness,  and  the 
like,  he  was  incapable  of  exercising  judg- 
ment, understanding   the   proposed  engage* 


tive  cause  for  men  to  plead  In  avoidance  of  their 
own  acts:  for  this  were  to  encourage  drunken- 
ness. But  If  any  unfair  Advantage  was  taken 
of  such  a  situation,  as.  If  the  party  seeking  to 
avoid  his  act  was  drawn  In  to  drink  by  the  per- 
son with  whom  he  contracted,  or  by  his  con- 
trivance, and  sn  unreasonable  or  unconscien- 
tious bargain,  deed,  or  instrument  was  procured 
from  the  person  In  that  situation,  equity  would 
relieve.*' 

In  Stirling  v.  Hinckley  (Pa.)  2  Cent.  Rep. 
824,  4  At].  358,  the  jury  were  charged  that  one 
cannot  allege  as  a  reason  for  not  performing  his 
contract  that  he  was  drunk  when  he  made  It ; 
but  they  were  also  told  that  if  the  contract  was 
obtained  by  imposing  on  a  person  unable  to 
take  care  of  himself,  It  would  not  be  obligatory. 

In  Cooke  v.  Clay  worth,  18  Ves.  Jr.  12,  the 
rule  was  laid  down  that  a  court  of  equity  will 
not  assist  a  person  who  wishes  to  get  rid  of  an 
agreement  on  the  mere  ground  of  intoxication ; 
but  there  Is  an  exception  where  any  contrivance 
was  used  to  draw  him  into  drink,  or  any  unfair 
advantage  was  taken  of  his  situation,  or  the 
extreme  state  of  Intoxication  deprived  him  of 
his  reason,  which  even  at  law  would  Invalidate 
a  deed.  As  to  whether  the  paper  In  controversy 
contained  the  agreement  as  It  was  first  written 
or  was  altered,  would  be  left  for  Investigation 
at  law. 

The  fact  of  having  been  in  drink  Is  not  any 
reason  to  relieve  a  man  against  any  deed  or 
agreement  gained  from  him  when  in  that  con- 
dition, for  this  were  to  encourage  drunkenness ; 
seeus,  If  through  the  management  or  contriv- 
ance of  him  who  gained  the  deed,  etc.,  the  party 
from  whom  such  deed  has  been  gained  was 
drawn  Into  drink.  Johnson  v.  Medlicott,  8  P. 
Wms.  130,  note  [a]. 

In  Hall  v.  Moreman,  3  McCord,  L.  477,  It  was 
said  that  if  people  will  voluntarily  Incapacitate 
themselves  from  doing  their  ordinary  business 
they  must  take  the  consequences  of  their  own 
Imprudence;  that  they  have  no  right  to  call 
upon  this  court  to  protect  them  from  ail  the 
consequences  of  intemperance  and  folly :  that 
If  one  man  takes  advantage  of  another  when  in 
a  state  of  Intoxication  to  commit  a  fraud  upon 
him,  he  will  be  entitled  to  relief  from  such 
fraud.  But  it  was  held  that  there  Is  no  direct 
charge  of  fraud  in  this  case;  and  the  affidavits 
to  that  point,  as  well  as  those  to  the  Intoxica- 
tion, are  so  completely  rebutted  by  the  counter 
affidavits  as  at  least  to  neutralize  that  charge ; 
and  a  settlement  and  confession  of  judgment 
was  sustained. 

In  Berkley  v.  Cannon,  4  Rich.  L.  136,  refer- 
ring to  the  case  of  Hall  v.  Moreman,  3  McCord, 
I,.  477,  4  McCord,  L.  283,  where  It  was  said: 
54  L.  R.  A. 


"If  people  will  voluntarily  Incapacitate  them- 
selves from  doing  their  ordinary  business,  they 
must  take  the  consequences  of  their  Impru- 
dence,"— and  they  have  no  right  to  call  upon 
the  court  to  protect  them  "from  all  the  conse- 
quences of  Intemperance  and  folly," — comment- 
ing on  this,  the  court  says  that  this  language 
"could  scarcely  have  been  intended  to  mean  that 
no  degree  of  drunkenness  could  Invalidate  a 
contract,  provided  the  debauchery  were  volun- 
tary, for  that  would  not  at  all  comport  with  the 
doctrine  of  Wade  v.  Col  vert,  2  Mill,  Const.  27, 
12  Am.  Dec.  662,  nor  with  Cooke  v.  Clayworth 
(decided  In  1811;  vide  18  Yes.  Jr.  15),  where 
it  Is  manifest  that,  assuming  the  voluntary 
drunkenness  of  Cooke,  the  only  question,  on  an 
application  to  rescind  a  contract,  was  as  to  the 
degree  of  intoxication."  « 

It  seems  that  a  contract  will  not  be  set  aside 
on  the  ground  of  undue  Influence,  apart  from 
fraud,  where  proper  In  Itself,  and  for  the  ad- 
vantage of  the  party  who  seeks  to  avoid  it ;  as, 
for  Instance,  a  conveyance  by  a  man  habitually 
Intemperate — but  not  actually  drunk — of  all  his 
property,  In  trust,  for  his  wife  and  children. 
Birdsong  v.  Blrdsong,  2  Head,  280. 

In  Cory  v.  Cory,  1  Ves.  Sr.  10,  It  was  held 
that  an  agreement,  if  reasonable  and  to  settle 
family  disputes,  and  if  no  unfair  advantage  Is 
taken,  will  not  be  set  aside  because  the  party 
was  drunk. 

In  Stockley  v.  Stockley,  1  Ves.  &  B.  23,  It  was 
said  that  family  compromises  should  bo  favored 
if  reasonable  and  upon  a  doubtful  right,  even  if 
one  party  was  drunk  at  the  time. 

III.  Frond. 

Where  the  Intoxicated  person  Is  Induced  by 
the  fraud  of  the  other  party  to  enter  Into  a 
contract  It  wlil  be  invalid. 

An  obligation  granted  by  a  person  while  he 
Is  In  a  state  of  absolute  and  total  drunkenness 
is  ineffectual,  because  the  grantor  is  incapable 
of  consent;  for  the  law  has  thought  it  equit- 
able to  protect  those  who  have  not  the  use  of 
their  reason  (even  though  they  should  have 
lost  it  by  their  own  folly)  from  the  fraud  or 
circumvention  of  others.  Ersklne,  Inst.  814, 
815 ;  Pitt  v.  Smith,  3  Campb.  35,  note. 

And  where  possession  of  personal  property 
was  obtained  by  means  of  a  contract  made  with 
one  who,  by  reason  of  his  intoxication,  was 
without  capacity  to  enter  into  a  valid  agree- 
ment, and  the  person  obtaining  the  property 
knew  of  the  other's  Incapacity  when  the  con- 
tract was  made,  the  transaction  is  fraudulent. 
Balrd  v.  Howard,  51  Ohio  St.  57,  22  L.  EL  A. 
846,  36  N.  B.  732. 
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meat,  and  of  knowing  what  he  was  about 
when  he  entered  into  the  contract  sought  to 
be  avoided.  It  is  plain  that  the  rule  given 
in  charge  to  the  jury  by  the  trial  court  in 
this  case  is  a  radical  departure  from  the  es- 
tablished and  true  rule  obtaining  in  all 
such  cases.  One  may  well  be  unable,  from 
intoxication,  to  give  "proper  attention"  to 
a  transaction,  and  yet  know  what  the  trans- 
action involves,  and  be  capable  of  under- 
standing the  terms  and  effect  of  a  contract 
issuing  out  of  it,  so  as  to  be  as  fully  bound 
by  it  as  if  he  was  under  no  degree  of  intox- 


ication. The  charge  given  at  defendant's* 
request  should  therefore  have  been  refused. 
The  instruction  given  by  the  court  em 
mero  tnotu  is  even  more  patently  erroneous. 
Many  perfectly  sane  and  sober  men  could 
not  bind  themselves  by  contract  at  all,  if 
the  rule  laid  down  there  is  a  sound  one. 
The  law  does  not  gauge  contractual  compe- 
tency by  the  standard  of  mental  capacity 
possessed  by  reasonably  prudent  men.  A 
man  is  not  incapacitated  because  of  intel- 
lectual limitations  arising  from  intoxication 
or  what  not,  which  prevent  him  from  giving 


A  deed,  fraudulently  and  improperly  obtained 
from  the  grantor  at  a  time  when  he  was,  by 
reason  of  intoxication,  wholly  incompetent  to 
execute  a  valid  conveyance,  will  be  set  aside. 
Prentice  v.  Achorn,  2  Paige,  30. 

So,  if,  when  a  man  Is  so  drunk  as  to  render 
him  an  easy  prey  to  the  fraudulent  designs  of 
another,  an  unfair  advantage  is  taken  of  his 
situation  to  procure  from  him  an  unreasonable 
bargain,  a  court  of  equity  will  Interfere  and 
rescind  the  contract,  on  the  ground,  not  of  his 
drunkenness,  but  of  the  fraud.  Calloway  v. 
Wltherspoon,  40  N.  C.  (5  I  red-  Eq.)  128.  In 
thig  case  It  was  not  pretended  that  the  party 
was,  at  the  time  of  making  the  contract,  drunk 
to  that  extreme  point  which  would,  of  Itself,  in- 
validate the  act,  but  that  he  was  so  drunk  as 
to  render  him  an  easy  prey  to  the  fraudulent 
designs  of  the  defendant. 

And  the  settlement  of  a  groundless  action, 
procured  by  fraud  and  duress,  made  with  a 
party  who  was  in  such  a  condition  as  to  be  in- 
competent to  make  a  valid  agreement,  is  void- 
able and  may  be  avoided ;  and  it  Is  not  necessary 
to  return  the  discharge  of  the  action  In  order  to 
avoid  the  contract.  Foss  v.  Hlldreth,  10  Al- 
len, 76. 

Where  a  party  when  he  enters  Into  a  con- 
tract Is  In  such  a  state  of  drunkenness  as  not 
to  know  what  he  Is  doing,  and  particularly  when 
It  appears  that  this  Is  known  to  the  other  party, 
the  contract  Is  void  altogether,  and  he  cannot 
be  compelled  to  perform  it.  A  person  who  takes 
an  obligation  from  another  under  such  circum- 
stances is  guilty  of  actual  fraud.  Gore  v.  Gib- 
son, 13  Mees.  &  W.  623,  14  L.  J.  Exch.  N.  S.  151, 
9  Jur.  140.  In  this  case  it  was  said:  "The 
modern  decisions  have  qualified  the  old  doctrine, 
that  a  man  shall  not  be  allowed  to  allege  his 
own  lunacy  or  intoxication,  and  total  drunk- 
enness is  now  held  to  be  a  defense." 

And  If  one  whose  mental  condition,  occasioned 
by  excessive  drinking,  is  such  that  he  is  unable 
to  protect  himself  is  induced  to  enter  into  a 
contract  by  means  of  false  statements  made 
by,  one  cognizant  of  all  the  facts  he  Is  not 
bound  by  the  contract.  Stirling  v.  Hinckley 
(Pa.)  2  Cent.  Rep.  824,  4  Atl.  358. 

In  King  v.  Bryant,  3  N.  C.  (2  Hayw.)  394, 
It  was  held  that  if  a  party  was  so  drunk  at 
the  time  that  he  did  not  know  what  be  was 
about,  and  If  in  that  situation  he  was  induced 
to  sign  a  paper  for  a  debt  which  he  did  not  owe, 
that  was  a  fraud ;  and  a  fraud  practised  upon 
a  man,  whether  drunk  or  sober,  will  vitiate  the 
Instrument  signed  by  him. 

A  lease  obtained  by  fraud  and  circumvention, 
from  a  person  in  a  state  of  Intoxication,  is  void 
in  equity.     Butler  v.   Mulvihill,   1   Bllgh,   137. 

And  a  transfer  of  shares  In  a  corporation, 
procured  from  the  owner  while  so  Intoxicated 
as  to  be  Incapable  of  transacting  business,  by 
fraud,  with  knowledge  of  his  condition,  and  for 
a  grossly  Inadequate  consideration,  will  be  set 
aside  in  equity ;  and  If,  without  any  fault  of 
his,  he  Is  unable  to  restore  the  consideration, 
provision  for  its  repayment  may  be  made  in 
*4  L.  R.  A. 


the  final  decree.  Thackrah  v.  Haas,  119  U.  S. 
499,  30  L.  ed.  486,  7  Sup.  Ct.  Rep.  311. 

A  presumption  of  fraud  arises  which  must  be 
countervailed  by  proof  of  a  fair  consideration 
and  fair  and  honest  dealing  on  the  part  of  him 
who  seeks  to  enforce  the  payment  of  the  note, 
when  a  promissory  note  based  upon  an  Insufficient 
consideration  has  been  obtained  from  a  person 
under  the  influence  of  liquor  at  the  time  of  Its 
execution,  and  enfeebled  in  mind  and  body  by 
long  and  continued  disease  and  drunkenness. 
Holland  v.  Barnes,  53  Ala.  83,  25  Am.  Kep.  595. 

And  where  the  agent  of  a  creditor  knew  that 
a  member  of  a  firm  was  intoxicated  when  he 
executed  a  preferential  assignment  for  the  firm 
it  was  held  that,  while  the  degree  of  intoxica- 
tion was  not  sufficient  to  set  aside  the  assign- 
ment, yet  the  Imputation  of  fraud  was  such 
that  the  creditor  would  not  be  favored  in  a 
court  of  equity.  Bowen  v.  Clark,  1  Bias.  128, 
Fed.  Cas.  No.  1,721. 

But  where  a  bill  is  filed  to  avoid  a  conveyance 
on  the  ground  of  incapacity  by  reason  of  ex- 
treme intoxication  at  the  time  of  making,  and 
charging  that  a  deed,  note,  and  warrant  of  at- 
torney were  procured  by  fraud,  covin,  and  mis- 
representation, and  the  charges  are  fully,  dis- 
tinctly, and  unequivocally  denied  by  the  an- 
swer, the  rule  of  law  requires  that  they  should 
be  clearly  proved,  and  not  left  to  presumption  or 
conjecture.  Freeman  v.  Staats,  9  N.  J.  Eq. 
818.  In  this  case  the  court  held:  "The  de- 
cided weight  of  evidence,  as  It  appears  before 
this  court.  Is  that  the  complainant  was  not, 
at  the  time  of  the  execution  of  the  deed,  in- 
capable, by  reason  of  intoxication  or  otherwise, 
of  comprehending  its  contents  and  effect.'1 

In  an  action  on  a  bond  It  was  held  that  evi- 
dence that  a  co-obligor  directed  his  distiller  to 
let  the  defendant  have  as  much  whiskey  as  he 
wanted,  and  that  he  could  lead  the  obligor  like 
a  child,  was  incompetent,  where  It  was  not 
shown  that  the  payee  had  an  agency  In  the 
fraud  practised.  Jenners  v.  Howard,  6  Blackf. 
240.  In  this  case  the  court  said :  "Mental  In- 
capacity at  the  time  of  contracting,  produced 
by  drunkenness  or  any  other  cause,  is  a  good 
defense  against  a  contract,  whether  that  con- 
tract be  evidenced  by  deed  or  parol.  If  the 
mind  be  capable  of  assenting,  the  law  pro- 
nounces the  contract  void.  Drunkenness  of 
itself  merely,  unless  fraud  be  practised,  will  not 
avoid  a  contract ;  but  If  the  party  be  in  such 
a  state  of  intoxication  that  he  is  for  the  time 
deprived  of  reason,  the  contract  is  void." 

IV.  Intoxication  produced  by  the  other  party. 

It  is  a  general  rule  that  contracts  procured 
from  an  intoxicated  person  where  such  intoxi- 
cation Is  caused  or  aggravated  by  the  other 
party  will  be  held  void.  These  cases  stand  on 
the  same  footing  as  those  where  an  undue  ad- 
vantage is  taken,  or  where  a  fraud  Is  practised. 

If  any  advantage  Is  taken  of  a  man  when 
drunk,  or  if  he  is  brought  into  that  situation 
by  the  contrivance  or  management  of  the  per  so  f 
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to  a  proposed  contract  all  the  consideration 
that  a  reasonably  prudent  man  would  be 
able  to  give  it.  Indeed,  that  test  has  no 
relation  to  mental  capacity.  Competency 
to  contract  may  well  exist  in  as  high  a  de- 
gree in  a  reckless,  careless  man  as  in  one  of 
the  highest  prudence  and  care,  and  the  ina- 
bility of  the  former  to  give  a  certain  degree 
of  attention  to  a  business  matter  results, 
not  from  mental  incapacity  to  know  and  un- 
derstand the  matter  in  hand,  but  from  in- 
difference as  to  it,  or  his  habit  or  disposi- 
tion to  drunkenness.  And  one  may  suffi- 
ciently understand  a  contract,  and  the  na- 


ture and  effect  of  his  entering  into  it,  to  be 
fully  bound  by  it,  though  he  be  capable  of 
only  a  very  much  less  consideration  of  it 
than  would  be  bestowed  by  a  man  of  ordi- 
nary prudence.  The  cases  of  Hale  v.  Brown, 
11  Ala.  87,  and  Holland  v.  Barnes,  53  Ala. 
88,  25  Am.  Rep.  595,  relied  upon  for  ap- 
pellee, involved  other  considerations  than 
the  drunkenness  of  the  party  seeking  to 
avoid  a  contract,— overreaching  by  the  other 
party,  unfair  and  unconscionable  contracts, 
etc., — and  they  have  no  application  to  the 
present  case. 
Reversed  and  remanded. 


who  obtains  the  contract.  It  is  fraudulent,  and 
the  contract  or -advantage  thus  gained  shall  be 
taken  from  him.  White  v.  Cox,  S  Hayw.  (Tenn.) 
79.  In  this  case  the  court  said :  "Here  is  an 
unreasonable  contract  obtained  from  one  in 
drink.  Here  Is  a  contract  obtained  from  one 
drawn  Into  drink  by  the  person  who  deals  with 
him." 

In  Brandon  v.  Old,  8  Car.  &  P.  440,  which 
was  an  action  by  a  publican  against  a  man 
seventy  years  of  age  who  was  In  the  habit,  of 
drinking  at  the  house  of  the  plaintiff,  the  charge 
.on  one  day  was  86  pints  of  ale  besides  spirits, 
and  another  day  184  pints  of  ale.  It  was  held 
that  If  a  man  when  in  his  senses  gives  beer  to 
others  there  Is  no  doubt  bnt  that  he  must  pay 
for  It,  but  if  he  does  it  while  in  a  state  of 
Intoxication  he  will  not  be  liable  because  the 
publican  In  such  case  would  be  taking  advan- 
tage of  an  offense  which  he  himself  had  been 
Instrumental  in  producing. 

And  where  a  party  having  the  power  of  at- 
torney to  sell  a  valuable  farm  was  encouraged 
by  a  purchaser  to  drink  until  he  became  Intoxi- 
cated and  unfit  for  business,  and  while  In  that 
condition  was  Induced  b>  the  purchaser  to  make 
a  conveyance  for  $88  In  cash,  and  a  transfer, 
without  recourse,  of  a  contract  and  mortgage 
which  were  of  little  or  no  value,  it  was  held 
that  such  a  conveyance  was  obtained  by  fraud, 
and  should  be  set  aside.  Dunn  v.  Amos,  14 
Wis.  107.  In  this  case  the  court  said:  "It 
Is  said  by  the  appellants*  counsel  to  be  a  fatal 
objection  to  this  action,  that  the  money  paid 
In  part  consideration  was  not  paid  or  tendered 
back  before  the  action  was  brought,  and  that 
the  contract  and  mortgage  were  not  reassigned 
before  the  respondent  offered  to  return  them. 
The  authorities  cited  to  sustain  the  objection 
are  inapplicable  to  this  case.  They  are  cases 
where  actions' were  brought  to  rescind  contracts 
fairly  obtained,  on  account  of  some  subsequent 
breach  or  failure  to  comply  with  their  condi- 
tions. This  action  was  brought  to  set  aside 
the  contract  because  it  was  obtained  by  fraud, 
and  therefore  never  was  the  contract  or  con- 
veyance of  the  plaintiff." 

Intoxication  procured  by  the  grantee  of  a 
deed  to  influence  its  execution  makes  the  deed 
void  unless  executed  when  the  grantee  was 
sober,  but  habitual  drunkenness  of  the  grantor 
of  a  deed,  not  procured  by  the  grantee,  will 
not  affect  it.  Woods  v.  Plndall,  Wright  (Ohio) 
507.  In  this  case  the  court  said :  ''You  may 
prove  fraud  in  obtaining  the  deed,  as  that 
would  make  it  void.  The  general  habit  of  In- 
toxication, unless  it  Is  expected  to  connect  It 
with  the  plaintiff's  lessor,  will  not  avail.  We 
suppose  the  plaintiff  will  admit  the  defendant 
generally  drunk  If  desired,  as  that  will  save 
time,  and  then.  If  there  be  evidence  that  he  was 
made  so  by  the  lessor  of  the  plaintiff,  and  ex- 
ecuted the  deed  under  such  Influence,  It  may 
avail.  Unless  it  Is  proposed  to  do  that,  It  will 
be  useless  to  proceed,  as-  we  must  Instruct  the 
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jury  that  under  other  circumstances  the  drunk- 
enness will  be  of  no  avail." 

And  a  deed  made  by  a  person  while  In  the 
state  of  intoxication  will  be  set  aside  If  ad- 
vantage has  been  taken  of  his  situation,  or  if 
his  drunkenness  was  produced  by  the  act  or 
connivance  of  the  person  to  be  benefited  by  the 
deed.  O'Conner  v.  Rempt,  20  N.  J.  Eq.  156. 
The  court  held:  "It  is  clearly  proved  that 
when  the  complainant  went  to  the  house  of  the 
defendants  his  mind  was  disordered;  that  the 
day  before  the  deed  was  executed  he  was  ail 
day  In  a  state  of  drunken  Insensibility,  and  that 
when  he  was  rescued  from  the  custody  of  the 
defendants  he  was  suffering  from  delirium  tre- 
mens. In  addition,  the  circumstances  attending 
the  execution  of  the  deed,  as  shown  by  the  evi- 
dence offered  by  the  defendants,  were  not  such 
as  to  justify  the  belief  that  It  was  not  pro- 
cured by  management  and  artifice. 

So,  a  purchaser  cannot  call  for  the  execution 
of  a  contract  procured  from  a  vendor  while  In 
a  state  of  intoxication.  Whitesldes  v.  Green- 
lee, 17  N.  C.  (2  Dev.  Eq.)  152.  The  court 
said:  "But  the  fact  appears  to  be  well  estab- 
lished by  the  depositions  taken  In  the  case,  that 
at  the  time  when  he  signed  it  he  was  Intoxi- 
cated and  not  capable  of  making  a  contract, 
that  the  plaintiff,  Whitesldes,  was  not  only  con- 
usant of  hi 8  situation,  but  was  Instrumental  In 
bringing  It  about." 

In  Kuelkamp  v.  Hlddlng,  81  Wis.  503,  the 
court  said :  "If  the  defendant,  with  fraudu- 
lent Intent,  had  caused  or  produced  intoxication 
of  the  plaintiff,  and  so  had  obtained  the  convey- 
ances on  the  same  terms,  no  one  would  doubt 
that  equity  would  relieve  against  them." 

Where  a  party  procures  the  Intoxication  of 
another  for  the  purpose  of  securing  an  uncon- 
scionable advantage  In  a  contract,  the  contract 
will  be  held  void  in  an  action  to  enforce  It. 
Willcox  v.  Jackson,  51  Iowa,  208,  1  N.  W.  513. 

And  the  signature  to  a  note,  obtained  while 
the  maker  was  in  a  state  of  extreme  drunken- 
ness, the  liquor  being  given  by  the  other  party, 
will  be  void  or  voidable  as  obtained  by  fraud 
and  artifice,  notwithstanding  an  entry  made  at 
that  time  by  the  payee  crediting  the  maker  of 
the  note  with  that  amount  on  his  account  In  his 
ledger.  Lyon  v.  Phillips,  106  Pa.  57.  In  this 
case  the  court  said,  If  the  obligation  was  upon 
a  sufficient  consideration,  and  was  without  other 
legal  defect,  the  transaction  may  be  a  proper 
subject  for  ratification. 

So,  notes  and  mortgages  are  void  where  they 
are  executed  to  a  supposed  friend  who  supplies 
the  maker  with  liquor,  plays  on  his  fears,  as  to 
the  action  of  supposed  creditors,  and  threatens 
and  cajoles  him  Into  a  state  of  Intoxication,  so 
that  without  realizing  what  he  Is  doing  the 
victim  at  various  times  signs  them  without  a 
shadow  of  consideration.  They  will  be  void  In  the 
bands  of  a  third  party  not  an  innocent  purchas- 
er. Knott  v.  Tldyman,  86  Wis.  164,  56  N  W. 
632.     In   this  case  the  court  said   that  tli<ue 
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securities  "were  conceived  in  tin  and  born  In 
iniquity." 

It  Is  a  good  defense  to  a  note  that  It  was 
given  in  exchange  of  horses,  and  that  at  the 
time  the  defendant  was  intoxicated  and  had 
been  made  so  by  the  plaintiff,  who  fraudulently 
and  artfully  got  him  drunk  and  Imposed  upon 
him  in  that  situation.  Curtis  v.  Hall,  4  N.  J. 
L.  361. 

In  Lacy  v.  Garard,  2  Ohio,  7t  it  was  said  that 
the  defense  that  a  signature  of  a  surety  to  a 
penal  bond  was  obtained  while  he  was  intoxi- 
cated by  the  procurement  of  the  principal  would 
be  a  good  bar  to  an  action  on  the  bond,  and 
that  had  the  signature  been  procured  in  the 
manner  charged  the  obligation  would  have  been 
voidable  at  least. 

But  in  Hamilton  v.  Grainger,  5  Hurlst.  &  N. 
40,  5  Jur.  N.  S.  1108,  in  an  action  for  goods  sold 
where  the  defendant  was  allowed  to  plead  never 
Indebted ;  payment ;  that  the  goods  were  excis- 
able liquors  to  be  sold  on  plaintiff's  premises 
without  a  license;  that  the  goods  were  wine 
supplied  defendant  to  be  consumed  in  a  brothel 
kept  by  plaintiff, — the  court  refused  to  allow 
the  plea  that  the  defendant  was  entirely  de- 
prived of  understanding  by  intoxication  as  the 
plaintiff  well  knew,  and  that  the  goods  were 
liquor  supplied  to  increase  his  Intoxication,  and 
that  he  derived  no  benefit  from  them. 

V.  Ratification, 

The  general  rale  Is  that  a  contract,  Invalid 
by  reason  of  the  intoxication  of  one  of  the  par- 
ties, may  be  ratified  by  him  when  sober,  and  If 
so  ratified  it  will  be  enforced.  English  v. 
Young,  10  B.  Mon.  141 ;  Carpenter  v.  Rodgers, 
61  Mich.  884,  28  N.  W.  156 ;  Lyon  v.  Phillips, 
106  Pa.  57. 

And  the  intoxication  of  a  party  executing  a 
contract  under  seal  will  not  avoid  the  same 
where  assent  is  afterwards  given  when  the  party 
Is  not  disabled  by  Intoxication.  Arnold  v.  Hick- 
man, 6  Munf.  15. 

And  the  contract  of  a  man  too  drunk  to  know 
what  he  is  about  is  voidable  only,  and  not  void, 
and  therefore  capable  of  ratification  by  him 
when  he  becomes  sober.  Matthews  v.  Baxter, 
L.  R.  8  Exch.  132,  42  L.  J.  Exch.  N.  S.  73,  28 
L.  T.  N.  S.  160,  21  Week.  Rep.  389.  In  this 
case  Martin,  B.,  said :  "The  Judges  In  Gore 
v.  Gibson,  13  Mees.  k  W.  623,  14  L.  J.  Exch. 
N.  8.  151,  9  Jur.  140,  use  the  word  'void,' 
It  is  true,  but  I  cannot  think  they  meant  ab- 
solutely void.  They  simply  meant  to  say  that 
a  drunken  man's  contract  could  not  be  enforced 
against  his  will.  But  it  by  no  means  follows 
that  It  Is  incapable  of  ratification." 

A  contract  will  be  enforced  "If  a  man  accus- 
tomed to  strong  drink,  and  even  to  be  intoxi- 
cated every  day,  but,  notwithstanding,  possessed 
of  reason,  and  the  power  of  reflection,  deter- 
mines, with  all  the  deliberation  he  is  capable 
of,  to  sell  his  property,  offers  it  repeatedly  for 
sale,  at  length  sells  it  at  the  best  price  he  can 
obtain,  to  a  man  against  whom  there  Is  not 
proof  of  his  having  taken  advantage  of  the  hour 
of  intoxication ;  if  afterwards  he  professes  him- 
self satisfied  with  the  bargain,  and  assigns  a 
good  reason  for  it — when  the  bargain  is  clear, 
explicit  and  certain ;  when  It  has  been  fully 
executed  on  the  other  side."  Reinicker  v.  Smith, 
2  Harr.  &  J.  421. 

If  a  person  Is  so  Intoxicated  as  not  to  un- 
derstand the  nature  of  a  contract,  or,  if  not 
so  drunk,  his  nervous  constitution  and  mental 
faculties  are  so  shattered  that  he  is  equally  In- 
capable of  understanding  the  effect  of  a  busiuess 
transaction,  he  will  not  be  bound  by  a  note 
given  in  settlement  of  a  breach-of-promlse  suit, 
but  he  will  be  If  after  he  becomes  oAha»  and 
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sane    he    ratifies  it    McClare  v.    Mausell,    4 
Brewst.   (Pa.)   119. 

A  bond  may  be  avoided  by  the  obligor,  by 
proof  that  he  was  so  drunk,  at  the  time  of  the 
execution,  as  to  have  been  incapable  of  con- 
tracting; but  too  ready  an  ear  should  not  be 
lent  to  such  a  defense;  and  it  should  never 
be  allowed,  where  the  subsequent  conduct  of 
the  party  is  such  as  to  have  the  appearance  of 
his  having  confirmed  his  contract.  If,  for  in- 
stance, he  does  not  return  what  he  received  as 
the  consideration  of  his  contract  the  fnstant 
he  Is  restored  to  his  senses,  the  jury  may  in- 
fer that  he  Intends  it  to  be  confirmed.  Williams 
v.  Inabnet,  1  Bail.  L.  843.  In  this  case  the 
court  said:  "It  is,  perhaps,  one  of  the  most 
difficult  questions  which  can  be  presented  to  a 
jury  to  decide  how  far  the  capacity  to  contract 
has  been  destroyed  by  the  too  free  use  of  ardent 
aplrits.  But  too  ready  an  ear  should  not  be 
lent  to  such  a  defense;  and  in  ali  cases  where 
the  subsequent  conduct  of  the  party  making  it 
is  such  as  to  have  the  appearance  of  his  having 
confirmed  the  contract,  the  defense  should  not 
be  allowed ;  for,  even  if  a  man  be  so  much  in- 
toxicated as  not  to  know  what  he  Is  doing,  yet 
he  may  afterwards  confirm  the  contract  by  his 
acta.  If  he  does  not  intend  to  be  bound  by  It, 
he  should  go  the  Instant  he  Is  restored  to  his 
senses,  and  return  ail  that  he  received  as  a 
consideration." 

In  the  case  of  Berkley  v.  Cannon,  4  Rich.  L. 
136,  the  case  of  Williams  v.  Inabnet,  1  Ball.  L. 
343,  was  distinguished,  the  court  saying :  "Not- 
withstanding, we  find  In  Williams  v.  Inabnet 
the  remark  :  'For  even  If  a  man  be  so  much  In- 
toxicated as  not  to  know  what  he  Is  doing,  yet 
he  may  afterwards  confirm  the  contract  by 
his  acts,'  it  Is  apparent,  nevertheless,  the  point 
ruled  was,  that  the  defendant's  acts  of  confirma- 
tion, joined  to  the  evidence  In  the  case,  left  the 
jury  without  warrant  In  saying  that  he  was 
too  drunk  to  bind  himself  by  the  original  trans- 
action. Whether,  if  the  reverse  had  been  true, 
and  assumed  as  fact  (to  wit,  that  the  contract 
was  originally  void,  from  excessive  intoxica- 
tion), that  contract  could  be  rendered  valid  and 
become  a  cause  of  action  by  the  mere  force  of 
presumed  ratification  from  acts  in  a  sober  mo- 
ment, was  not  the  point  raised  in  that  particular 
case,  for  It  had  to  go  back  on  the  question  of 
fact  as  to  the  degree  of  drunkenness:  and  the 
court  was  the  better  satisfied  with  that  result 
by  the  view  they  had  of  the  other  question.  It 
Is  presumed  that  the  new  trial  would  have  been 
granted  In  that  case,  even  though  the  court 
had  taken  the  rule  of  law  to  be,  that  a  contract, 
void  for  drunkenness,  could  not  be  afterwards 
confirmed,  Inferentlally  by  acts  of  ratification." 

Drunkenness  does  not  render  a  deed  made 
under  its  influence  absolutely  void,  but  only 
voidable.  A  dee$,  made  by  a  person  when  drunk 
to  such  an  extent  as  would  authorise  him  to 
repudiate  It,  may  be  ratified  by  the  maker  when 
sober  so  as  to  bind  him  and  his  personal  repre- 
sentatives.    Eaton  v.  Perry,  29  Mo.  96. 

And  in  an  action  upon  a  note  and  mortgage, 
where  Intoxication  was  pleaded,  it  was  held 
that  the  defendant  was  fully  aware  of  the  na- 
ture and  effect  of  the  contract  when  the  money 
was  received  and  disposed  of  by  him,  and,  there- 
fore, his  Incompetency  (if  conceded)  at  the 
time  of  entering  into  the  contract,  would  not  ab- 
solve him  from  the  obligations  thereof.  Hawley 
v.  Howell,  60  Iowa,  79,  14  N.  W.  199. 

If  a  sober  person  ratifies  an  agreement  made 
when  drunk,  by  giving  a  bond  or  deed  in  pur- 
suance thereof,  the  court  will  not  Interfere  to 
relieve  him.  Moore  v.  Reed,  37  N.  C.  (2  I  red. 
Eq.)  580.  In  this  case  the  court  said:  "If  a 
person  will  enter  into  a  hard  bargain  with  his 
eyes  open,  equity  will  not  relieve  him,  unless 
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be  can  shew  fraud  In  the  party  contracting  with 
him.  or  undue  means  to  draw  him  Into  the 
agreement."  The  plaintiff  bought  a  stock  of 
.goods,  paid  part  with  slaves,  and  when  sober 
jrure  a  bond  for  the  remainder,  and  sold  the 
stock  during  three  weeks,  and  then  sold  out  to 
bis  son.  He  made  It  Impossible  for  a  court 
of  equity  to  place  the  parties  in  statu  quo. 

Mental  Imbecility,  not  amounting  to  abso- 
lute disqualification.  Induces  a  vigilant,  strict 
examination,  In  chancery,  of  the  contracts  made 
by  one  laboring  under  It ;  and  when  coupled  with 
«ross  Inadequacy  of  consideration,  they  consti- 
tute such  evidence  of  fraud  as  may  vacate  a 
•contract.  Cruise  v.  Christopher,  5  Dana.  181. 
In  this  case  the  mental  weakness  was  induced 
fey  long  habits  of  Intoxication.  The  court  held 
that  the  slight  degree  of  Intoxication  at  the 
time  of  the  execution  of  a  conveyance  would 
have  but  little  Influence  on  the  case  where  the 
.grantor,  when  sober,  made  a  second  one  reiter- 
ating the  first. 

In  an  action  on  a  mortgage  where  the  maker 
was  so  Intoxicated  as  to  be  Incapable  of  execut- 
ing it,  a  recovery  cannot  be  had  on  the  ground 
that  the  goods  were  used,  for  which  the  mort- 
gage was  given,  where  the  claim  Is  upon  the 
written  instrument,  and  not  upon  the  goods 
sold.  A  ratification,  to  be  valid,  must  be  made 
toy  the  party  when  sober.  Relnskof  v.  Rogge, 
37  Ind.  207.  In  this  case  this  Instruction  was 
given :  "If  the  deceased  at  the  time  of  the 
execution  of  the  mortgage,  as  a  result  of  drunk- 
enness or  any  other  diseased  condition  of  the 
mind,  was  deprived  of  his  understanding,  so 
that  he  had  not  sufficient  capacity  to  act  with 
discretion  In  the  ordinary  affairs  of  life,  the 
plaintiff  cannot  recover." 

In  Johnson  v.  Harmon,  94  TJ.  S.  871,  24  L. 
«d.  271,  it  was  said  :  "Contracts  of  the  kind  are 
voidable  only,  not  void,  and  therefore  capable 
-of  being  ratified  when  the  party  becomes  sober." 

But  In  Berkley  v.  Cannon,  4  Rich.  L.  136,  It 
was  held  that,  if  a  party  when  drunk  purchases 
a  chattel,  and  gives  a  sealed  note  for  the  price, 
and  afterwards  sells  the  chattel  without  having 
offered  it  back  to  the  plaintiff,  such  subsequent 
conduct  of  the  defendant  (though  It  may  be 
used  as  evidence  to  show  that  the  note  was  not, 
In  fact,  Invalid,  or  may  Itself  constitute,  or  even 
irive  rise  to,  a  new  cause  of  action),  will  not 
amount  to  a  confirmation  of  the  note,  if  the 
defendant  was,  in  fact,  so  utterly  drunk  when 
he  signed  it  as  to  be  incapable  of  contracting. 
In  an  action  of  debt  on  such  a  note,  as  the 
specific  and  only  cause  of  action,  If  the  jury 
find  the  note  to  be  void,  they  cannot  give  the 
plaintiff  the  value  of  the  chattel.  In  this  case 
the  court  said :  "In  considering  this  question 
we  should  be  misled  by  assuming  that  our  doc- 
trine, touching  a  rescission  of  a  contract,  ap- 
plied to  the  present  case.  Where  the  benefit  of 
that  doctrine  is  claimed  It  is  accompanied  by  the 
obligation,  on  the  part  of  him  who  claims  It,  to 
place  the  adverse  party  in  statu  quo;  and  no 
disability  so  to  do,  arising  from  his  own  volun- 
tary act,  will  work  a  dispensation  from  that 
duty,  though  Impossibilities,  as  the  death  of  a 
negro,  or  a  horse,  or  other  unavoidable  destruc- 
tion of  property,  should  be  enough  to  excuse 
from  the  performance  of  the  condition.  The  de- 
fendant, however.  Is  not  properly,  driven  to  the 
position  of  one  who  seeks  to  rescind  a  contract 
in  toto.  The  defendant  says  there  never  was 
a  contract  such  as  that  sued  on.  In  existence ; 
that  though  a  promise  in  form  made  by  him 
la  produced,  yet  that  he  executed  It  mechanical- 
ly only ;  and  that,  by  reason  of  gross  Intoxica- 
tion, he  was  Incapable  of  that  assent  of  mind 
srhlch  Is  the  essence  of  a  valid  agreement.  In 
4hort,  he  affirms  that  the  note  sued  upon  was 
wholly  void,  and  not  merely  voidable.     If  that 


be  true  (and  be  it  remembered  the  jury  have 
found  the  Incapacity  of  intellect  alleged)  It  is 
but  a  step  of  plain  reasoning,  fortified  by  com- 
mon sense,  to  the  conclusion  that  such  a  note 
was  not  capable  of  ratification." 

And  a  note  executed  by  a  man  when  so  in- 
toxicated as  to  be  incapable  of  transacting  busi- 
ness Is  not  obligatory  upon  him;  much  less 
where  the  Intoxication  has  been  brought  about 
by  the  contrivance  of  the  other  party ;  and  a 
subsequent  promise  to  pay  the  note,  made  when 
sober,  In  consideration  of  forbearance,  is  equally 
invalid.  Newell  v.  Fisher,  11  Smedee  &  II.  431, 
49  Am.  Dec.  66.  In  this  case  the  note  was 
wholly  destitute  of  consideration. 

Where  an  agreement  was  entered  Into  when 
sober,  and  the  contract  executed  when  drunk, 
It  was  held  valid  and  enforceable.  Shaw  v. 
Thackray,  17  Jur.  1045,  1  Smale  &  G.  537. 

And  tho  same  was  said  to  be  the  rule  in 
Hutchinson  v.  Brown,  Clarke,  Ch.  408. 

VI.  Habitual  drunkard*. 

The  general  rule  is  that  after  an  inquisition 
found  an  habitual  drunkard  is  Incompetent  to 
contract,  and  this  Is  so  provided  In  some  stat- 
utes. The  Inquisition  Is  also  prima  facie  evi- 
dence as  to  Incompetency  in  regard  to  prior 
contracts  made  during  the  time  that  the  decree 
finds  that  condition  has  existed.  There  are 
some  exceptions,  as  where  the  decree  Is  never 
carried  Into  effect,  or  where  necessaries  are  fur- 
nished, or  where  the  party  works  and  labors 
and  receives  pay  therefor.  It  Is  also  held  that 
a  decree  that  one  Is  an  "habitual  drunkard" 
does  not  prevent  him  from  being  an  executor. 

A  contract  made  by  a  person  who  had  pre- 
viously been  found  by  an  Inquisition  to  be  an 
habitual  drunkard  is  void.  Devin  v.  Scott,  34 
Ind.  67.  In  this  case  the  court  said  that  If 
this  contract  was  an  exception  to  the  rule  on 
the  ground  of  necessaries,  that  fact  must  be  al- 
leged and  proved. 

So,  a  party  found  by  inquisition  to  be  an 
habitual  drunkard  is  not  thereafter  competent 
to  waive  notice  of  nonpayment  and  protest ;  and 
evidence  that  at  the  time  of  the  waiver  he  was 
perfectly  sober  is  Inadmissible.  Wadsworth  v. 
Sherman,  14  Barb.  169. 

And  one  found  by  inquisition  to  be  an  habitual 
drunkard  is  thereby  rendered  Incompetent  sub- 
sequently to  enter  Into  an  antenuptial  contract. 
Imhoff  v.  Witmer,  31  Pa.  248.  In  this  case  the 
court  said:  "The  act  of  assembly  of  1836  re- 
lating to  'lunatics  and  habitual  drunkards' 
places  both  classes  on  precisely  the  same  foot- 
ing as  regards  the  remedy  as  well  as  the  ef- 
fect of  the  proceedings." 

And  the  contracts  of  an  habitual  drunkard, 
made  after  inquisition  found,  and  before  its 
confirmation,  are  void  under  Pennsylvania  act 
1819,  Purd.  Dig.  1830,  222,  providing  that 
drunkard's  contracts  made  after  the  finding  of 
the  inquisition  are  void.  Clark  v.  Caldwell,  6 
Watts,  139. 

In  Blxler  v.  Gilleland,  4  Pa.  156,  the  case  of 
Clark  v.  Caldwell,  6  Watts,  139,  holding  that 
contracts  of  an  habitual  drunkard  made  after 
inquisition  found,  and  before  Its  confirmation, 
are  void  under  an  act  of  assembly,  was  distin- 
guished, and  was  held  not  to  apply  where  the 
Inquisition  was  confirmed  in  October,  1829,  but 
the  commissioners  never  acted,  and  the  alleged 
drunkard  acted  as  if  no  proceedings  were  ever 
had,  and  bought  and  sold  the  property  In  1831, 
and  saw  it  levied  upon  in  1843,  and  made  no 
objection.  And  three  days  before  this  the  In- 
quisition was  superseded,  and  a  short  time  after 
the  sheriff's  deed  was  acknowledged  without  ob- 
jection being  made. 

And  a  bond  and  warrant  to  confess  judgment* 
taken  two  days  after  the  jury  has  found  on  an 
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Inqiisltion  that  the  maker  was  an  habitual 
drunkard.  Is  void.  L'Amoureax  v.  Crosby,  2 
Paige,  422,  22  Am.  Dec.  655. 

A  decree  of  court  adjudging  a  person  an 
habitual  drunkard,  rendered  about  a  year  after 
the  time  of  entering  Into  a  contract,  Is  ad- 
missible In  evidence,  together  with  other  facts, 
as  tending  to  show  what  his  condition  was  at 
the  time  of  the  contract.  Stirling  v.  Hinckley 
(Pa.)  2  Cent.  Rep.  824,  4  Atl.  358. 

A  finding  of  Incapacity  existing  before  an  In- 
quisition for  habitual  drunkenness  caats  the 
burden  upon  the  party  contracting  with  such 
drunkard  during  such  time  to  prove  that  he 
was  sober  when  he  made  a  settlement.  Klohs 
▼.  Klohs,  61  Pa.  245. 

In  Noel  v.  Karper,  53  Pa.  97,  the  court  said : 
"An  inquisition  finding  a  party  either  a  luna- 
tic or  habitual  drunkard  is  prima  facie  evidence 
of  incompetency  to  make  a  contract  at  any 
time  covered  or  overreached  by  the  finding,  and 
Imposes  upon  the  party  introducing  a  contract 
executed  by  a  lunatic  or  habitual  drunkard  the 
burden  of  proving  him  to  have  been  of  sound 
mind  at  the  time  of  the  execution  thereof." 

Where  a  contract  of  a  drunkard  is  In  question, 
and  the  fact  of  drunkenness  Is  established  by 
other  means  than  a  legal  Inquisition,  it  Is  com- 
petent for  the  party  alleging  the  contract  to 
prove  a  lucid  Interval.  An  inquisition  Is  some 
evidence  of  Incompetency  as  to  contracts  made 
before  the  Inquest  but  during  the  time  the  in- 
competency is  found  to  have  existed.  Tozer  v. 
Saturlee,  3  Grant,  Cas.  162.  In  this  case  the 
court  said :  "As  to  contracts  made  after  the 
Inquisition,  our  statute  contemplates  a  complete 
transfer  of  the  property  to  the  custody  of  the 
law,  and  the  committee  Is  substituted  for  the 
lunatic  or  drunkard,  and  a  lucid  Interval  can 
avail  nothing,  for  he  has  nothing  in  respect  to 
which  to  contract.  This  Is  always  the  case 
where  the  proceeding  is  perfected.  Where  It 
Is  suspended  or  abandoned  or  suspended  In  mid- 
course,  as  seems  to  have  been  the  case  here, 
it  may  be  doubted  whether  any  stronger  pre- 
sumption Is  furnished  by  an  Inquisition  as  to 
contracts  made  after  It  was  found,  than  as  to 
such  as  were  made  previously,  .but  within  the 
ascertained  period  of  incompetency.  If  no 
stronger,  then  it  is  not  conclusive,  and  may  be 
rebutted  by  such  evidence  as  was  offered  here." 

But,  if  an  habitual  drunkard,  after  inquisi- 
tion found,  carries  on  his  business,  does  work, 
and  receives  pay  therefor,  his  receipt  Is  a  valid 
discharge  of  the  debt.  Black's  Estate,  8  Pa. 
Co.  Ct.  266. 

Ohio  Rev.  Stat.  |  6318,  providing  that  from 
the  time  of  service  of  notice  a  sale,  gift,  or  en- 
cumbrance made  by  an  Intemperate  person  or 
habitual  drunkard  shall  not  be  valid,  does  not 
prevent  a  drunkard  from  purchasing  necessaries 
after  the  service  of  notice  and  before  the  ap- 
pointment of  a  guardian ;  and  a  drunkard  may 
become  liable  for  services  as  nurse,  rendered 
while  he  was  In  a  drunken  fit  of  sickness.  Brock- 
way  v.  Jewell,  52  Ohio  St.  187,  39  N.  E.  470. 
In  this  case  it  was  held  that  the  delivery  of  a 
set  of  harness  for  services  was  a  payment,  and 
not  a  sale. 

In  Sill  v.  M'Knlght,  7  Watts  &  S.  244,  it  was 
held  that  a  person  found  by  Inquisition  to  be 
an  habitual  drunkard  Is  not  thereby  deprived 
of  his  power  to  perform  the  office  of  executor  or 
administrator,  and  the  power  to  sell  property 
was  held  to  be  well  executed  by  the  executor 
though  he  had  been  declared  an  habitual  drunk- 
ard. This  was  because  Pa.  act  1832,  g  26,  pro- 
vides for  the  removal  of  an  executor  or  admin- 
istrator who  is  an  habitual  drunkard,  and  it  will 
be  assumed  that,  unless  this  statute  Is  invoked 
and  the  executor  is  removed  for  such  cause,  his 
official  acts  are  valid.  This  statute  will  con- 
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trol  although,  under  Pa.  acts  1810  and  1836, 
contracts  of  habitual  drunkards  in  regard  to* 
their  own  property  are  Invalid. 

On  a  proceeding  to  reopen  certain  judgments; 
where  the  judgment  debtor  had  been  adjudged 
an  habitual  drunkard  for  the  period  of  one  year 
before  the  adjudication,  and  the  notes  on  which, 
the  judgments  were  entered  were  given  within, 
that  year,  It  was  held  that  the  preponderance  of 
the  evidence  was  in  the  creditor's  favor  as  to  so- 
briety, and  overcame  the  presumption  arising 
from  the  adjudication  that  the  debtor  was  an. 
habitual  drunkard.  Donehoo's  Appeal,  2  Mon- 
aghan,  213,  15  Atl.  924. 

And  a  saloon  keeper  was  allowed  to  recover 
against  an  habitual  drunkard  for  food,  cigars, 
and  drink,  where  the  vendor  had  no  notice  of 
the  Inquisition  found,  and  the  decree  was  not 
filed  until  after  the  sales,  and  the  purchaser  ap- 
peared to  be  able  to  transact  business.  Re  Mc- 
Garvey,  64  How.  Pr.  135. 

Where  a  party  made  a  deed  the  21st  day 
of  June,  and  on  the  succeeding  5th  of 
July  was  judicially  declared  an  habitual  drunk- 
ard, It  was  held  that  the  deed  would  not  be 
set  aside  on  conflict  of  evidence.  Van  Wyck. 
v.  Brasher,  81  N.  Y.  262.  The  court  said :  "A 
drunkard  is  not  Incompetent,  like  an  Idiot  cr- 
one generally  Insane.  He  is  simply  Incompetent 
upon  proof  that  at  the  time  of  the  act  chal- 
lenged his  understanding  was  clouded  or  his- 
reason  dethroned  by  actual  intoxication.  .  .  . 
Here  there  was  no  proof  of  general  unsound- 
ness of  mind,  or  of  general  insanity,  and  none- 
whatever  that  the  grantee  used  any  artifice,  un- 
due influence,  or  fraud  to  procure  the  convey- 
ance." 

In  some  cases  the  term  "habitual  drunkard" 
Is  used  to  Indicate  the  condition  existing  with- 
out regard  to  any  inquisition  ;  and  in  such  cases- 
any  advantage  taken  by  reason  of  the  party's* 
mental  weakness  will  be  ground  for  setting  aside 
the  contract. 

In  assumpsit,  where  It  appeared  that  the  note- 
sued  on  was  taken  from  a  person  of  weak  in- 
tellect and  an  habitual  drunkard  under  sus- 
picious circumstances,  It  was  held  to  be  a  strong: 
badge  of  fraud  if  the  payee  does  not  make  out 
a  fair  case  and  good  consideration,  It  being* 
previously  shown  that  the  note  was  given  on 
settlement  of  accounts,  and  the  presumption  was- 
created,  either  that  nothing  was  due,  or  a  leca- 
sum  than  the  note  called  for.  Hale  v.  Brown, 
11  Ala.  87. 

A  court  of  equity  will  set  aside  a  contract 
that  Is  unfair,  and  shows  on  Its  face  evidence* 
of  Imbecility  and  undue  influence,  made  by  an 
habitual  drunkard,  although  made  during  hls> 
sober  moments,  where  his  mind  has  become  Im- 
paired and  weakened  by  habits  of  intoxication, 
Conant  v.  Jackson,  16  Vt.  335. 

And  a  contract  unreasonable  In  Itself,  enteredt 
Into  by  an  habitual  drunkard  when  In  a  state 
of  excitement  from  excessive  drinking  almost 
amounting  to  madness,  with  a  person  who  at 
the  time  had  him  In  complete  subjection,  will 
be  set  aside.  It  Is  not  necessary  In  such  s> 
case  to  prove  actual  madness.  Wiltshire  ▼. 
Marshall,   14   Week.  Rep.  602,  14  L.  T.  N.  8. 

396. 

A  party  will  be  protected  against  his  own. 
acts,  while  In  a  state  of  Insanity,  even  If 
brought  on  by  drunkenness.  Relief  may  be 
granted  (where  the  rights  of  parties  may  be 
restored)  against  acts  done  by  a  party  who  is- 
so  Inebriated  as  to  be  Incapable  of  contracting, 
or  who.  from  the  effects  of  Inebriation,  continues 
incapable.  Menklns  v.  Light ner,  18  111.  282. 
In  this  case  the  court  held :  "His  habit  was 
that  of  habitual  drunkenness  for  a  course  of 
years,  before  the  first  sale.  There  is  no  con- 
tradiction of  the  alleged  fact  that,  when  drunk 
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and  wben  drinking,  be  wai  a  fool  and  crazy. 
One  so  far  gone  as  to  bring  on  the  stages  of 
delirium  tremens,  or  mania  potu,  may  hardly 
be  called  sane,  simply  upon  becoming  sober." 

But  a  promise  made  while  sober,  by  an  habitu- 
al drunkard  to  a  physician,  that  he  should  pay 
him  $100,  in  consideration  of  which  the  physi- 
cian promised  and  undertook  to  cure  him  of 
his  appetite  for  ardent  spirits,  may  be  binding. 
Fisk  v.  Townsend,  7  Yerg.  146.  In  this  case 
It  was  held  that  it  should  be  left  to  the  jury 
whether  a  recurrence  was  brought  on  by  a  fraud- 
ulent purpose  to  defeat  plaintiff's  claim. 

VII.  Aa  affecting  a  bona  fide  holder  of  note. 

The  general  rale  Is  that  Intoxication  of  the 
maker  of  a  note  is  not  a  defense  as  against  a 
bona  tide  holder  for  value. 

The  defense  of  drunkenness  of  the  maker  of 
a  negotiable  note  is  not  available  against  the 
same  In  the  hands  of  a  bona  fide  holder  for 
value.  State  Bank  v.  McCoy,  69  Pa.  204,  8  Am. 
Bep.  246.  In  this  case  the  court  said:  "If 
a  man  voluntarily  deprives  himself  of  the  use 
of  his  reason  by  strong  drink,  why  should  he 
not  be  responsible  to  an  Innocent  party  for  the 
acts  which  he  performs  when  in  that  condition  ? 
It  seems  to  roe  that  he  ought,  on  the  principle 
that  where  a  loss  must  be  borne  by  one  of  two 
Innocent  persons  it  shall  be  borne  by  him  who 
occasioned  it.  As  between  the  contracting  par- 
ties, where  one  of  them  is  so  drunk  as  not  to 
know  what  he  Is  doing,  the  contract  is  doubtless 
void,  especially  If  the  other  is  apprised  of  his 
condition,  and.  If  not  wilfully  or  culpably  blind, 
he  must  know  It." 

And  drunkenness  of  the  maker  of  a  negotiable 
note  is  not  a  defense  against  an  innocent  holder 
of  the  same.  McSparran  v.  Neeley,  01  Pa.  17. 
In  this  case  the  court  said  that  the  evidence  did 
not  make  out  the  existence  of  insanity  or  a  state 
of  absolute  incapacity. 

A  person  making  a  note  while  temporarily 
deprived  of  his  reason  by  intoxication  will  be 
liable  thereon.  If  the  paper  is  negotiable  and  has 
passed  into  the  hands  of  an  indorsee  in  good 
faith  before  maturity,  for  a  valuable  considera- 
tion. Smith  v.  Williamson,  8  Utah,  219,  80 
Pac.  753.  In  this  case  the  court  said:  "It 
may  be  said  that  a  person  who  executes  a  pro- 
posed negotiable  paper  while  deprived  of  rea- 
son by  insanity  may  avoid  it  in  the  hands  of  an 
Innocent  indorsee,  and  that  the  same  rule  should 
apply  when  the  person  is  deprived  of  reason 
by  Intoxication.  The  considerations  upon  which 
the  rules  stand  are  dissimilar.  Insanity  is  In- 
voluntary ;  it  is  a  disease,  and  is  a  more  per- 
manent state,  and  usually  is  not  the  result  of 
the  act  of  the  person  Imposed  upon ;  while 
drunkenness  is  voluntary,  and  Is  a  temporary 
state,  and  is  regarded  as  a  vice, — the  helpless 
condition  of  the  drunkard  is  his  own  fault." 

And  where  an  intoxicated  person  was  aware 
of  what  he  was  doing,  and  not  deceived  as  to 
the  identity  of  the  note  signed  by  blm,  it  is  not 
void,  and  any  defense  to  It  must  rest  on  fraud. 
Such  a  note  would  be  valid  in  the  hands  of  a 
bona  fide  holder  for  value.  Miller  v.  Flnley,  26 
Mich.  249,  12  Am.  Rep.  306. 

The  fact  that  defendant  may  have  been  in- 
toxicated when  plaintiff  discounted  certain  notes 
for  him  in  the  regular  course  of  business  Is  no 
defense  in  an  action  to  recover  the  amount  of 
the  notes,  unless  the  plaintiff  had  knowledge 
of  that  fact.  Pittsburgh  Nat.  Bank  v.  Palmer, 
22  Phils.  Legal  Int.  189. 

And  a  person  able  to  sign  a  note,  and  to  re- 
member the  next  morning  that  he  had  done  so, 
and  for  what  the  note  was  given,  cannot  defeat 
an  action  on  the  note  on  the  ground  of  com- 
plete Intoxication.  Caulklns  v.  Fry,  35  Conn. 
170.     But  in  this  case  the  court  said  that  com- 
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pnte  intoxication,  so  as  to  deprive  the  party 
of  his  reason  and  understanding,  would  avoid 
a  negotiable  note  In  the  hands  of  an  Innocent 
purchaser  for  value. 

A  guaranty  obtained  by  fraud  from  an  In- 
toxicated person  who  is  chargeable  with  neg- 
ligence may  be  enforced  against  him  by  an  in- 
nocent party  who  has  acted  to  his  prejudice, 
upon  the  faith  of  the  guaranty  which  was  ad- 
dressed to  him.  Page  v.  Krekey,  137  N.  Y. 
307,  21  L.  R.  A.  409,  83  N.  B.  311.  In  this 
case  the  court  said :  "While  It  has  been  quite 
uniformly  held  here  that  an  instrument  pro- 
cured by  fraud,  trick,  or  artifice,  or  executed 
by  a  party  in  such  a  state  of  intoxication  as  to 
be  incapable  of  consenting  or  contracting,  is 
invalid  as  between  the  parties  to  the  transac- 
tion, these  facts  do  not  always  constitute  a  de- 
fense as  against  an  innocent  person,  who  is 
himself  free  from  any  fraud  or  negligence,  and 
who  has  advanced  money  or  property  to  another 
upon  the  credit  afforded  by  an  Instrument  like 
this."  The  court  places  this  decision  on  the 
same  ground  as  though  the  contract  had  been 
a  negotiable  note  In  the  hands  of  a  bona  Ada 
holder. 

VIII.  Implied  contracts. 

It  seems  that  a  drunkard  may  become  bound 
on  an  implied  contract. 

Intoxication  is  no  defense  to  an  action  on 
an  Implied  contract  for  borrowed  money.  Hanek- 
lau  v.  Felchlin,  57  Mo.  App.  602.  In  this  case 
the  court  said  there  was  a  difference  between  ex- 
press contracts  and  implied  contracts;  that 
intoxication  might  be  a  good  defense  against  an 
express  contract,  but  would  not  be  against  an 
implied  contract. 

An  habitual  drunkard  may  become  liable  for 
necessaries.  Brockway  v.  Jewell,  52  Ohio  St. 
187,  39  N.  E.  470. 

And  an  habitual  drunkard  may  become  bound 
for  necessaries  by  a  contract  made  In  his  be- 
half by  his  brother  with  an  attorney,  who  mads 
application  for  the  appointment  of  a  guardian 
for  the  drunkard.  Darby  v.  Cabanne,  1  Mo. 
App.  126.  The  court  said  that  the  contract 
may  have  been  authorised  by  the  drunkard  at 
a  time  when  he  was  sober,  and  a  petition  for 
services  rendered  was  held  not  demurrable. 

In  Gore  v.  Gibson,  13  Mees.  k  W.  623,  14  L. 
J.  Exch.  N.  S.  151,  9  Jur.  140,  holding  that  an 
indorser  on  a  bill  could  plead  his  intoxication 
as  a  defense  to  an  action  by  an  Indorsee,  it  was 
said:  "Where  the  right  of  action  is  grounded 
upon  a  specific,  distinct  contract,  requiring  the 
assent  of  both  parties,  and  one  of  them  is  in- 
capable of  assenting,  in  such  a  case  there  can  be 
no  binding  contract ;  but  in  many  cases  the  law 
does  not  require  an  actual  agreement  between 
the  parties,  but  implies  a  contract  from  the  cir- 
cumstances; in  fact,  the  law  itself  makes  the 
contract  for  the  parties.  Thus,  in  actions  for 
money  had  and  received  to  the  plaintiff's  use, 
or  money  paid  by  him  to  the  defendant's  use, 
the  action  may  lie  against  the  defendant,  even 
though  he  may  have  protested  against  such  a 
contract.  So,  a  tradesman  who  supplies  a 
drunken  man  with  necessaries  may  recover  the 
price  of  them  if  the  party  keeps  them  when  be 
becomes  sober,  although  a  count  for  goods  bar- 
gained and  sold  would  fail.  In  this  case,  the 
defendant  Is  still  liable  for  the  consideration  for 
his  indorsement,  although  the  Indorsement  It- 
self can  give  the  plaintiff  no  title." 

In  Devin  v.  Scott,  34  Ind.  67,  it  was  said  that 
if  a  recovery  is  to  be  sought  on  a  contract  made 
with  an  habitual  drunkard  for  necessaries,  it 
must  be  alleged  and  proved  that  It  was  for  nec- 
essaries. 

In  Relnskopf  v.  Rogge,  37  Ind.  207,  it  was 
held  that  in  an  action  upon  a  contract,  where 
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the  defense  was  Intoxication,  the  recovery,  If 
any,  must  be  on  the  contract,  and  not  for  the 
Talue  of  the  goods  sold. 

IX.  Obtaining  relief. 

In  many  cases  the  claim  that  the  contract 
was  made  with  an  Intoxicated  person  was  coupl- 
ed with  the  fact  that  undue  advantage  was 
taken,  or  that  fraud  was  practised.  In  such 
cases  relief  Is  to  be  had  as  in  cases  of  fraud. 
Where  a  consideration  has  passed  to  the  per- 
son claimed  to  have  been  Intoxicated,  It  is  gen- 
erally held  that  It  la  incumbent  upon  him  to 
attempt  a  rescission  by  a  tender  of  the  consid- 
eration received  before  he  can  have  the  contract 
set  aside,  although  In  some  cases  where  he  is 
unable  to  return  the  consideration,  and  advan- 
tage has  been  taken  of  him,  it  has  been  held 
that  equity  will  adjust  such  matters  In  the  final 
decree.  Where  tender  is  not  required  it  Is  gen- 
erally held  that  It  Is  not  necessary  that  the  In- 
toxicated party  should  Institute  a  suit  in  equity 
to  have  the  contract  set  aside  before  he  can 
plead  that  it  is  invalid  on  account  of  his  intoxi- 
cation. 

In  Pitt  v.  Smith,  8  Campb.  83,  the  court  said : 
"Intoxication  is  good  evidence  upon  a  plea  of 
ffion  est  factum  to  a  deed,  of  non  ooncessit  to  a 
grant,  and  of  non  assumpsit  to  a  promise." 

And  the  Intoxicated  person  may  rescind  the 
contract.     Cummings  v.  Henry,  10  Ind.  109. 

And  Where  a  contract  is  made  with  an  In- 
toxicated person,  no  formal  rescission  of  the  in- 
valid contract  is  necessary  before  bringing  an 
action  to  set  aside  the  contract.  Baird  v.  How- 
ard, 51  Ohio  St.  57,  22  L.  B.  A.  846,  86  N.  B.  732. 

So,  where  a  parson  by  reason  of  intoxication 
was  Incapable  of  comprehending  what  he  was 
doing,  and  he  executed  an  assignment  of  an  In- 
surance policy,  he  may  maintain  an  action  to 
recover  the  policy  or  the  value,  without  first  In- 
stituting an  action  in  equity  to  set  aside  the 
assignment.  Bursinger  v.  Bank  of  Watertown, 
67  Wis,  75,  58  Am.  Rep.  848,  80  N.  W.  290.  In 
this  case  the  court  held  that  the  plaintiff  had 
received  nothing  on  the  sale  of  the  policies,  and 
his  demand  for  the  return  of  them  was  all  that 
was  necessary  to  a  rescission  of  the  contract  of 
sale. 

But  in  Mattalr  v.  Card,  18  Fla.  761,  it  was 
held  that  where  a  married  woman  had  been  In- 
duced by  artifice  to  purchase  property  at  a  price 
far  beyond  Its  value,  and  her  husband  joined  her 
in  giving  a  note  and  a  mortgage,  the  husband 
being  intoxicated  and  unfit  to  transact  business 
at  the  time  of  executing  the  securities,  the  par- 
ties cannot,  by  answer,  set  up  such  matters  as 
a  defense  in  a  suit  to  foreclose  the  mortgage. 
The  remedy  of  such  mortgagors  Is  to  file  a  bill, 
or  a  cross  bill,  to  rescind  the  entire  agreement, 
after  tendering  a  reconveyance  and  placing  the 
other  party  in  etatu  quo.  This  was  because  the 
defendants  were  In  possession,  and  had  paid  the 
six  months'  Interest,  and  had  not  tendered  a  re- 
conveyance, and  a  dismissal  of  the  bill  would 
have  left  them  In  possession  of  the  property. 

An  action  of  assumpsit  may  be  brought  by  a 
drunken  purchaser  to  recover  the  money  paid. 
Bush  v.  Brelnlg,  113  Pa.  310,  57  Am.  Dec.  469, 
6  Atl.  86. 

And  equity  will  set  aside  a  contract  made 
with  an  intoxicated  person.  French  v.  French, 
8  Ohio,  214,  31  Am.  Dec.  441. 

So,  equity  will  set  aside  a  contract  to  pur- 
chase land,  made  by  an  Intoxicated  purchaser. 
Hotchklss  v.  Fortson,  7  Yerg.  67. 

A  court  of  equity  will  decree  rescission.  (Cal- 
loway v.  WItherspoon,  40  N.  C.  [5  I  red.  Eq.] 
128),  and  will  set  aside  a  sale,  where  the  vendor 
was  intoxicated.  Reynolds  v.  Waller,  1  Wash. 
(Va.)  164. 

it  a  vendor  of  shares  was  drunk,  and  Is  un- 
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able  to  restore  the  consideration,  equity  will 
make  provision  for  Its  repayment  In  the  final 
decree.  Thackrah  v.  Haas,  119  U.  S.  499,  80 
L.  ed.  486,  7  Sup.  Ct  Rep.  311. 

And  will  set  aside  a  deed  made  by  a  drunken 
grantor.  Johnson  v.  Phlfer,  6  Neb.  401 ;  Don- 
elson  v.  Posey,  13  Ala.  752;  Crane  v.  Conklln, 
1  N.  J.  Eq.  346,  22  Am.  Dec  519;  Lavette  v. 
Sage,  29  Conn.  577. 

And  will  set  aside  a  voluntary  deed.  Clifton 
t.  Davis,  1  Pars.  Sel.  Eq.  Cas.  81. 

Equity  will  set  aside  a  conveyance  made  with- 
out consideration  by  a  drunken  grantor.  War- 
nock  v.  Campbell,  25  N.  J.  Eq.  485. 

A  conveyance  will  be  set  aside  where  the 
grantor  was  drunk,  and  the  grantor  will  be  re- 
quired to  refund  the  consideration  paid.  Har- 
vey v.  Peck,  1  Munf.  518 ;  Nlelson  v.  Lafflln,  50 
N.  Y.  8.  R.  277,  21  N.  Y.  Supp.  731. 

And  a  conveyance  obtained  from  a  drunken 
grantor  by  fraud  will  be  set  aside.  Dunn  v. 
Amos,  14  Wis.  107.  In  this  case  it  was  held 
that  a  tender  back  of  the  money  paid  was  not 
necessary. 

And  an  Injunction  against  waste  was  allowed 
where  the  grantor  of  a  deed  was  Intoxicated. 
Staats  v.  Freeman,  6  N.  J.  Eq.  490. 

It  was  held  not  necessary  to  return  the  dis- 
charge In  order  to  avoid  a  settlement  of  a 
groundless  action.  Foss  v.  Hildreth,  10  Allen,  76. 

The  purchaser  of  a  note  from  a  person  who 
at  the  time  Is  mentally  incapacitated  on  account 
of  intoxication  is  not  void,  but  voidable,  and 
the  owner  of  such  note,  having  tendered  tho 
consideration  received,  may  maintain  an  action 
of  conversion  against  such  party.  Harlan  v. 
Brown,  4  Ind.  App.  819,  30  N.  E.  928. 

If  a  bill  of  sale  is  voidable,  either  on  the 
ground  of  fraud  or  drunkenness,  the  plaintiff, 
before  he  can  avoid  it  and  maintain  an  action 
for  the  value  of  the  property  thus  transferred, 
must  place  the  defendant  in  etatu  quo,  by  re- 
funding to  him  what  he  has  advanced  In  pur- 
suance of  the  contract.  McGulre  v.  Callahan, 
19  Ind.  128. 

So,  In  order  to  defend  against  a  contract  as 
void  on  the  ground  of  Intoxication  at  the  time 
of  Its  execution,  the  party  complaining  must 
have  restored  what  was  received  by  him  on  the 
contract,  before  he  will  be  relieved  from  its  ob- 
ligations. Joest  v.  Williams,  42  Ind.  565,  13 
Am.  Rep.  377.  In  this  case  It  was  sadd,  as  to 
whether  or  not  the  maker  of  the  note  was  so 
much  Intoxicated  as  to  be  Incapable  of  binding 
himself,  there  Is  much  doubt. 

And  the  failure  of  a  party,  when  sober,  to 
restore  the  consideration  and  rescind  the  con- 
tract alleged  to  have  been  executed  when  Intox- 
icated will  prevent  him  from  avoiding  the  con- 
tract. Mansfield  v.  Watson,  2  Iowa,  111.  In 
this  case  the  court  held  that  the  weight  of  evi- 
dence showed,  also,  that  the  party  was  not  so 
intoxicated  as  not  to  be  able  to  understand  what 
he  was  doing. 

In  Berkley  v.  Cannon,  4  Rich.  L.  186,  It  was 
held  that  In  an  action  for  debt  on  a  note  aa 
the  specific  and  only  cause  of  action,  such  note 
being  given  for  a  chattel  purchased  by  a  drunk- 
ard, If  the  jury  find  the  note  to  be  void,  they 
cannot  give  the  plaintiff  the  value  of  the  chat- 
tel. The  court  held  that  the  doctrine  of  rescission 
of  contracts  did  not  apply  to  a  case  where  the 
note  was  wholly  void,  and  not  merely  voidable. 

A  recognizance  cannot  be  Impeached  collat- 
erally for  the  want  of  capacity,  occasioned  by 
drunkenness,  of  the  person  by  whom  It  was  ac- 
knowledged. Doe  ex  dem.  Cooper  v.  Harter,  1 
Ind.  427.  2  Ind.  252.  In  this  case  the  court 
held  :  "But  the  statute  gives  it  the  same  force 
and  effect  as  a  judgment  confessed  In  a  court 
of  record,  and  It  stands  upon  higher  ground 
than  If  it  had  been  an  agreement  in  pais.     It  la 
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to  be  inferred  that  the  juc;es,  or  othei  proper 
officers  of  the  court,  would  not  have  permitted 
a  recognizance  10  be  entered  by  a  person  abso- 
lutely deprived  of  his  understanding  by  drunk- 
enness. If,  by  any  means,  a  recognizance  en- 
tered into  by  a  person  in  such  condition  should 
get  upon  the  records  of  a  court,  it  would,  no 
doubt,  be  set  aside  on  proper  proceedings  for 
that  purpose;  but,  while  standing  in  full  force, 
a  recognizance  cannot  be  impeached  collaterally 
for  the  want  of  capacity  of  the  person  by  whom 
It  was  acknowledged/' 

X.  Who  may  $how  intoxication  of  party. 

7  be  old  rule  that  a  party  to  a  contract  could 
not  plead  his  intoxication  or  stultify  himself 
whs  changed  at  an  early  date,  and  it  is  gener- 
ally held  that  a  party  may  show  that  he  was 
intoxicated  so  as  to  avoid  a  contract.  This 
rule  extends  to  his  personal  representatives  and 
heirs.  Hut  other  parties  cannot  take  advan- 
tage of  this,  for  the  general  rule  Is  that  such 
contracts  are  only  voidable,  and  may  be  rati- 
fied. Third  parties  cannot  claim  that  it  was 
Invalid  if  the  real  party  affected  does  not  re- 
pudiate the  same. 

In  French  v.  French,  8  Ohio,  214,  31  Am. 
Dec.  441,  it  was  said  that  a  contract  made  in 
such  a  state  of  Intoxication  as  to  deprive  the 
party  of  his  discretion  and  ordinary  judgment 
will  be  set  aside  In  equity,  at  the  Instance  of  his 
heirs,  although  the  other  party  had  no  agency 
in  producing  the  Intoxication.  In  tn;s  case  the 
court  sa.d :  "It  was  once  supposed  to  be  the 
law  that  a  deed  obtained  from  a  drunken  man 
could  not  for  that  cause  be  avoided.  But  a 
more  rational  rule  now  prevails ;  and  the  law, 
now  regarding  the  fact  of  Intoxication,  and  not 
the  cause  or  author  of  It,  and  regarding  that 
fact  as  affording  proof  of  a  want  of  capacity  to 
contract,  which  Is  one  of  the  elements  of  every 
agreement,  will  Interfere  to  relieve.  Thus,  if  a 
deed  is  obtained  by  the  exercise  of  an  undue  In- 
fluence over  a  man  whose  mind  is  incapable  of 
acting  freely  and  voluntarily,  such  deed  will  be 
decreed  to  be  canceled." 

And  the  personal  representatives  of  a  party 
to  a  contract  may  avoid  it  on  the  ground  that 
he  was  drunk  when  he  executed  it,  a  1  though 
such  drunkenness  was  not  occasioned  by  the 
procurement  of  the  other  party  to  the  contract. 
Wiggles  worth  v.  Steers,  1  Hen.  &  M.  70,  3  Am. 
Dec.  C02.  In  this  case  tht  drunkard  gave  a 
bond  for  a  deed  In  exchange  for  other  laud,  and 
the  grantee  obtained  possession,  but  never  gave 
the  grantor  any  deed,  although  he  offered  to  ex- 
change deeds. 

A  Liil  in  equity  by  the  heirs  at  law  to  set 
cside  a  conveyance,  charging  that  It  was  fraud- 
ulently and  unconscientiously  obtained  without 
any,  or,  if  any,  a  totally  Inadequate,  considera- 
tion from  their  ancestor,  who,  from  habitual  in- 
toxication and  being  almost  incessantly  under 
the  Influence  of  liquor,  or  from  debility  of  body 
and  mind  arising  from  a  long  fit  of  Intoxication 
from  which  he  was  then  Just  recovering,  was 
Incapable  of  transacting  business  with  discre-' 
tlon ;  and  that  while  he  was  legally  incompetent 
to  make  any  disposition  of  his  property  the  de- 
fendants, for  a  totally  inadequate  consideration, 
procured  from  him  a  conveyance,  was  held  good 
on  demurrer.  Crane  v.  Conklln,  1  N.  J.  Eq. 
846.  22  Am.  Dec.  519. 

And  heirs  at  law  may,  on  the  ground  of  In- 
toxication of  their  ancestor,  attack  a  contract 
made  by  their  ancestor  with  another  party. 
Hotchklss  v.  Fortson,  7  Yerg.  07. 

In  Lnzell  v.  IMnnlck,  1  Tyler  (Vt.)  247,  4  Am. 
Dec.   722.  the  court  said :     "It  has  been  ruled  j 
by   this   court,  that  even   where  a  person  was 
made  drunken,  and  enticed  to  sign  a  promissory  . 
oote,  be  was  afterwards  permitted  to  give  evl- 
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dence  of  the  fact,  and  thus  avoided  It.  The 
English  authorities  go  no  further  than  to  estop 
a  person  from  stultifying  himself.  The  rule  Is 
never  extended  to  the  heirs,  executors,  or  ad- 
ministrators." 

But  a  defendant  in  replevin  cannot  show  that 
a  bill  of  sale  of  another  party  to  the  plaintiff 
wan  made  while  such  party  was  drunk,  as  a  con- 
tract made  by  a  drunken  man  is  not  void,  but 
voidable  only  by  the  party  or  his  representa- 
tives.    Broadwater  v.  Dame,  10  Mo.  277. 

And  drunkenness  does  not  render  a  deed  made 
under  its  influence  absolutely  void,  but  only 
voidable,  so  long  as  the  grantor  in  the  deed  ac- 
quiesces In  It ;  and  it  cannot  be  impeached  by 
third  persons  on  the  ground  that  It  was  exe- 
cuted by  him  when  drunk.  Eaton  v.  Perry,  29 
Mo.  96. 

Voluntary  intoxication  short  of  deprivation 
of  reason,  unless  the  opposite  party  has  contrib- 
uted to  produce  it,  will  not  disable  a  person  to 
waive  a  light  to  bind  himself  by  a  contract,  in 
the  absence  of  fraud  or  imposition;  and  his  ball, 
knowing  his  condition  at  the  time  of  executing 
a  ball  bond,  cannot  exonerate  themselves  for 
that  reason.  Weldon  v.  Colquitt,  62  Ga.  449, 
35  Am.  Rep.  128.  In  this  case  the  court  said : 
"lie  was  competent  to  waive  his  right  to  be 
legally  tried  by  the  magistrate,  and  to  enter 
Into  a  binding  contract  for  his  appearance  at 
the  superior  court.  It  Is  not  pretended  that 
the  state,  or  any  of  Its  officers,  had  any  agency 
in  producing  his  drunkenness.  Code,  |  2737. 
His  condition,  whatever  it  was,  was  known  to 
his  bail  when  they  united  with  him  In  execut- 
ing the  bond.  Had  his  intoxication  been  such 
as  to  disable  him  to  contract,  they,  as  his  sure- 
ties, being  aware  of  bis  disability,  would  have 
been  bound.  Code,  S  2149.  The  contract  was 
as  beneficial  to  him  as  it  would  have  been  If  he 
had  been  sober.  By  entering  Into  it,  the  bail 
procured  his  discharge  from  imprisonment,  and 
established  a  friendly  custody  of  him  in  them- 
selves. He  is  not  urging  the  Invalidity  of  the 
bond,  and  they  cannot  urge  It  for  any  disability 
on  his  part  of  which  they  had  knowledge."        m  < 
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What  degree  of  drunkenness  will  invalidate  a 
contract  made  by  such  party  seems  a  little  un- 
certain, but  It  may  be  said  that,  as  a  general 
rule,  where  the  party  is  so  intoxicated  as  not 
to  know  what  he  is  doing,  his  contract  Is  In- 
valid. Especially  when  a  contract  is  obtained 
by  taking  advantage  of  an  intoxicated  person, 
or  by  perpetrating  a  fraud  upon  him  while  in 
that  condition,  or  by  reason  of  intoxication  pro- 
duced by  the  other  party,  it  will  be  held  invalid. 
But  a  contract  that  Is  invalid  by  reason  of  in- 
toxication may  be  ratified  by  the  drunkard  on 
becoming  sober,  and  then  It  will  be  binding. 
After  an  inquisition  finding  that  a  person  is  an 
habitual  drunkard  he  Is  Incapable  of  making  a 
valid  contract  until  the  judgment  has  been  re- 
voked. Intoxication  of  the  maker  of  a  nego- 
tiable note  Is  not  any  defense  as  against  a  bona 
fide  holder  for  value.  A  drunkard  may  become 
liable  on  an  implied  contract  for  necessaries. 
Where  the  Intoxication  of  the  contracting  party 
was  complete,  and  he  has  not  ratified  the  con- 
tract, the  general  rule  is  that  he  may  plead  thut 
the  contract  is  void  because  made  when  he  was 
in  such  a  condition  that  he  did  not  know  what 
he  was  doing.  He  may  also  rescind  the  con- 
tract, or  may  institute  a  suit  in  equity  to  have 
it  set  aside.  The  general  rule  is  that  he  must 
return  the  consideration  received,  before  he  can 
maintain  that  the  contract  is  void.  A  party 
may  plead  his  intoxication  In  order  to  Invali- 
date a  contract,  and  so  may  his  heirs  and  repre- 
sentatives; but  this  cannot  be  done  by  a  third 
party.  I.  rl. 


454 


Michigan  Supreme  Court. 


MICHIGAN  SUPREME  COURT. 


John  NORTHWOOD  et  al 
v. 

BARBER  ASPHALT  PAVING  COMPANY, 

Appt. 


I 


Mich. 


) 


Compliance  with  the  specific  directions 
for  the  abatement  of  the  nuisance,  In 

a  decree  enjoining  the  conducting  of  a  busi- 
ness in  such  a  way  that  the  dust  and  fumes 
therefrom  constitute  a  nuisance,  will  not  ab- 
solve defendant  from  liability  to  punishment 
for  contempt  in  failing  to  obey  the  general 
clause  of  the  decree,  in  case  such  directions 
prove  Insufficient. 
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(April  16,  1001.) 


APPEAL  by  defendant  from  an  order  of 
the  Circuit  Court  for  Wayne  County 
finding  it  guilty  of  contempt  in  failing  to 
obey  a  decree  of  court,  and  imposing  a  fine 
therefor.    Affirmed. 

Statement  by  Grant,  J.: 

Thirty  complainants,   residents  or  prop- 
erty owners  in  the  vicinity  of  the  works  of 
the  defendant  company,  filed  a  bill  July  16, 
1898,  to  enjoin  the  defendant's  business  as 
a  nuisance,  injurious  to  the  health,  on  ac- 
count   of    noxious    vapors,  odors,  stenches, 
dust»  and    gases    emitted    from  its  works. 
The  case  was  heard  before  Judge  Carpenter, 
of  the  Wayne  circuit  court,  and  on  August 
13,  1898,  he  filed  an  opinion  in  which  he 
said:     "The     complainants     have     suffered 
much  (more,  I  think,  than  from  the  odor) 
from  the  dust   arising  from   the   handling 
of  crushed  stone  in  the  defendant's  works. 
In  my  judgment,  this  suffering  could  have 
been  avoided,  had  defendant  used  proper  ap- 
pliances and  due  care.    It  is  to  be  hoped 
that  the  improvements  decided  upon  by  the 
defendant  will  abate  the  dust  nuisance.     If 
they  do  not,  additions  or  changes  will  be 
made   in    the    manner   hereafter    directed, 
which  will  abate  it."    He  then  ordered  a 
reference  to  an  expert,  Mr.  Charles  F.  Bur- 
ton, to  take  proofs,  and  determine  and  re- 
port the  most  practicable  method  of  abating 
the  dust  nuisance  and  of  diminishing  the 
•odor.    Mr.  Burton  took  proofs,  made  his  re- 
port, and  on  February  1,  1900,  a  decree  was 
•entered     declaring     defendant's     works,  as 
•operated,  to  be  a   nuisance,   creating  offen- 
sive and  injurious  fumes,  stenches,  gases,  and 
•dust,  and  reciting  that  it  satisfactorily  ap- 
peared that  by  the  use  of  certain  measures 
and  appliances  the  defendant  could  effectu- 
ally subdue  and  confine  to  its  own  premises 
the  offensive  and  injurious  qualities  of  such 
fumes,  etc.     The  decree  then  states :   "There- 


fore it  is  ordered,  adjudged,  and  decreed 
that  said  defendant  shall  immediately  cover 
the  vats  in  which  the  asphalt  is  boiled  with 
a  substantial  metal  cover,  and  shall  cause 
the  steam  and  other  matter  arising  from 
said  boiling  asphalt  to  be  conducted  to  and 
passed  through  the  fires  in  the  furnace  of 
said  works,  to  destroy  such  fumes,  stenches, 
gases,  and  dust  complained  of  in  the  bill 
of  complaint  filed  in  this  cause,  and  shall 
cover  the  settling  chamber  or  dust  collector, 
to  which  the  bulk  of  the  dust  complained 
of  shall  be  carried  and  stored,  with  two  or 
more  thicknesses  of  cloth,  so  as  to  prevent 
the  emission  of  dust  as  complained  of  in 
said  bill.  It  is  further  ordered  that  said 
defendant  company  shall  be  forever  re- 
strained from  permitting  to  be  emitted  from 
its  said  works,  fumes,  stenches,  gases,  and 
dust  offensive  and  injurious  as  aforesaid  in 
such  quantities  as  to  materially  injure  the 
health  of  said  complainants,  or  either  of 
them,  or  to  in  any  way  interfere  with  the 
comfortable  enjoyment  of  their  homes."  On 
July  18,  1900,  one  of  the  complainants  pre- 
sented a  petition  setting  forth  no  abatement 
of  the  nuisance,  and  charging  a  wilful  dis- 
obedience of  the  decree,  and  asked  that  the 
defendant  be  punished  for  contempt.  The 
answer  is  as  follows:  "This  defendant,  an- 
swering, says:  That  it  has  fully  complied 
with  the  decree  of  this  court.  That  it  has 
caused  its  vats  to  be  covered,  and  has  caused 
all  steam  and  other  matters  arising  from 
the  melting  asphalt  to  be  passed  through 
the  fires  of  a  furnace,  and  has  caused  the 
dust  collector  to  be  covered  with  cloth,  as 
directed  in  said  decree.  A  more  particular 
description  of  the  work  done  to  insure  the 
carrying  out  of  the  terms  of  said  decree,  and 
of  the  directions  given  to  its  employees  in 
relation  thereto,  are  set  forth  in  the  ex- 
hibits hereto  annexed.  That  this  defendant 
in  good  faith  has  endeavored  to  carry  out 
the  provisions  of  said  decree.  It  caused  its 
vats  and  dust  collectors  to  be  covered  as  di- 
rected, and  the  vapors  and  dust  to  be  col- 
lected and  carried  by  fans  and  taken  care 
of  as  directed ;  but,  the  apparatus  not  prov- 
ing efficient  in  practice,  this  defendant  has 
recently  caused  the  entire  apparatus  to  be 
reconstructed,  at  a  cost  of  upward  of  $2,000, 
and  this  defendant  avers  that  the  same  is 
a  full  compliance  with  the  provisions  of 
said  decree.  Said  apparatus  was  construct- 
ed and  put  in  operation  within  the  present 
month,  and  about  ten  days  before  the  filing 
of  said  petition,  and  the  employees  have  had, 
necessarily,  to  become  familiar  with  its  oper- 
ation, to  secure  the  best  results.  This  de- 
fendant avers  that  it  is  its  intention  if  the 
present  apparatus,  after  a  fair  trial  of  its 


Note — For  contempt  In  violating  decree  for 
abatement  of  nuisance,  see.  In  this  series.  Sil- 
vers v.  Traverse   (Iowa)    11  L.  R.  A.  804. 

As  to  abatement  of  public  nuisance  consisting 
of  smoke,  soot,  noxious  odors,  and  gases,  see 
People  v.  Detroit  White  Lead  Works  (Mich.)  9 
L.  R.  A.  722. 

As  to  municipal  power  over  smoke  as  a  public 

14  L.  It  A. 


nuisance,  see  St.  Louis  v.  Edward  Hertzeberg 
Pkg.  &  Provision  Co.  (Mo.)  39  L.  R.  A.  551, 
and  note. 

As  to  municipal  power  over  nuisances  af- 
fecting safety,  health,  and  personal  comfort* 
see  note  to  Harrington  v.  Providence  (R.  I.) 
38  L.  R.  A.  305 


1901. 


Nobthwood  y.  Babbeb  Asphalt  Paying  Co. 


455 


efficiency,  should  not  prove  entirely  satis- 
factory in  practice,  to  further  improve  the 
same  so  far  as  it  may  be  practicable  to  do 
so.  This  defendant  further  says  that,  from 
the  nature  of  the  business,  it  is  not  practi- 
cable to  remove  all  odors  of  asphalt.  If  as- 
phalt paving  is  to  be  laid  at  all  in  the  city, 
it  is  essential  that  the  plant  be  located  on 
or  near  to  the  line  of  a  railroad,  because 
the  great  weight  and  bulk  of  the  material 
used,  and  the  great  cost  of  such  transpor- 
tation by  wagons  for  a  great  distance;  make 
it  impracticable  to  locate  the  plant  at  a 
great  distance  from  a  line  of  railroad,  and, 
further,  that  the  fact  that  the  material 
must  be  laid  upon  the  street  while  headed  to 
a  temperature  of  upward*  of  300  degrees,  as 
well  as  the  great  cost  of  hauling,  renders  it 
Indispensable  that  the  works  be  located  near 
to  the  streets  to  be  paved;  that  in  loading 
and  hauling  the  heated  asphalt  from  the 
works  to  the  street  being  paved,  and  during 
the  progress  of  paving,  the  odors  of  heated 
asphalt  will  necessarily  be  given  off,  and 
there  is  no  practicable  means  of  preventing 
it;  that  the  wagons  engaged  in  hauling  the 
material  to  the  streets  now  in  course  of 
paving  pass  near  to  petitioner's  dwelling, 
and  this  defendant  believes  and  avers  that 
any  odors  which  may  be  smelled  by  peti- 
tioner or  his  family  emanate  from  the  ma- 
terial which  is  being  loaded  or  while  being 
hauled  near  to  said  dwelling,  and  are  not 
given  off  during  the  process  of  preparation 
or  manufacture.  This  defendant  avers  that 
the  odor  of  asphalt  so  given  off  during  the 
loading  and  hauling  is  not  unhealthful,  nor 
does  it  produce  any  said  discomfort  as  gives 
•  right  to  petitioners  to  complain."  Issue 
was  joined,  and  a  large  amount  of  testi- 
mony was  taken  before  Judge  Hosmer,  who, 
by  the  consent  of  the  parties,  visited  the  de- 
fendant's works  and  saw  them  in  operation. 
He  found  the  defendant  guilty,  and  imposed 
a  fine  of  $150.  After  referring  to  his  exam- 
ination of  the  works  and  to  the  testimony, 
and  stating  that  the  fumes  are  not  noxious 
to  him,  his  opinion  proceeds:  "Under  these 
circumstances,  I  cannot  but  find  that  the 
defendant  has  been  guilty  of  the  violation 
of  the  injunction.  A  finding  of  this  char- 
acter, I  think,  probably  will  preclude  any 
annoyance  in  the  future.  Of  course,  there 
is  no  one  before  the  court  except  the  defend- 
ant itself,  which  is  a  corporation;  but  if 
there  was  a  subsequent  violation  the  officers 
of  the  corporation  might  be  easily  joined, 
or  those  in  charge  of  the  building,  in  an  ap- 

Itlication  for  contempt  proceedings.  As  it 
s  now,  in  view  of  the  fact  that  the  repairs 
or  the  alterations  were  made  under  the  ex- 
press direction  of  the  court.  I  cannot  but 
relieve  there  is  a  certain  element  of  good 
faith  about  it,  but  at  the  same  time  I  have 
no  doubt  that  it  did  continue  with  the  oper- 
ation of  the  works  after  it  must  have  be- 
come apparent  to  them  that  there  was  a 
violation  of  the  injunction." 

Mr.  Robert  T.  Speed,  with  Mr.  John  J. 
Speed,  for  appellant: 

A  decree  is  a  statute  as  to  the  immedi- 
ate parties  to  the  cause,  and  general  lan- 
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guage  in  a  statute  will  be  controlled  by  par- 
ticular provisions. 

Endlich,  Interpretation  of  Statutes,  $$ 
295,  399. 

The  meaning  of  decrees  as  well  as  stat- 
utes is  to  be  ascertained  from  the  manifest 
intention  of  those  who  make  them,  and  a 
decree  will  not  be  construed  to  operate 
against  the  manifest  intention  of  the  court 
making  it. 

Doscher  v.  Blackiston,  7  Or.  403. 

We  may  look  to  the  opinion  of  the  court 
for  an  explanation  of  the  extent  and  opera- 
tion of  the  decree. 

Third  Reformed  Dutch  Church  v.  Fox,  12 
Phila.  296. 

To  a  stipulation  filed. 

Thayer  v.  McGee,  20  Mich.  195. 

And  to  the  pleadings  and  other  proceed- 
ings. 

Clay  v.  Hildebrand  Bros.  34  Kan.  694,  9 
Pac.  466;  Freeman,  Judgm.  $  45;  Graham 
v.  Chamberlain,  3  Wall.  704,  18  L.  ed.  247; 
Barnes  v.  Chicago,  M.  &  St.  P.  R.  Co.  122 
U.  S.  1,  30  L.  ed.  1128;  7  Sup.  Ot.  Rep.  1043. 

When  the  principles  of  a  decree  seem  to 
be  opposed  to  it,  the  literal  interpretation 
ought  not  to  be  enforced. 

The  highest  possible  fine  was  imposed,  the 
same  as  though  the  violation  of  the  literal 
terms  of  the  decree  had  been  wilful. 

People  ex  rel.  Davis  v.  Compton,  1  Duer, 
512. 

Mr.  John  EL  Powell,  for  appellees: 

It  is  of  no  consequence  that  the  business 
is  useful  and  necessary. 

People  v.  Detroit  White  Lead  Works,  82 
Mich.  478,  9  L.  R.  A.  722,  46  N.  W.  735. 

The  condition  of  the  defendant  works 
since  the  untiring  efforts  of  the  corporation 
to  prevent  any  nuisance  from  being  created 
have  been  studiously  employed  has  been 
such  that  the  doctrine  of  "proper  manage- 
ment," as  claimed  in  McMorran  v.  Fitzger- 
ald, 106  Mich.  649,  64  N.  W.  569,  can  never 

apply. 

The  plant  is  a  nuisance;  and  the  testi- 
mony offered  in  the  contempt  proceedings 
fully  proves  that  statement. 

16  Am.  &  Eng.  Enc.  Law,  pp.  950-954. 

Grant,  J.,  delivered  the  opinion  of  the 
court : 

It  is  evident  from  reading  the  opinion  of 
Judge  Carpenter  that  in  entering  this  decree 
he  followed  the  case  of  Ballentxne  v.  Webb, 
84  Mich.  38,  13  L.  R.  A.  321,  47  N.  W.  485, 
and  made  a  reference  to  ascertain  what 
could  be  done  to  prevent  the  escape  of  the 
dust  and  the  noxious  vapors.  He  recognized 
the  business  of  the  defendant  as  a  legiti- 
mate one,  which  could  not  be  restrained  by 
the  injunction  of  the  court  until  all  proper 
means  had  been  tried  to  prevent  the  escape 
of  dust,  noxious  vapors,  etc.  Upon  the  fil- 
ing of  the  report  he  decreed  certain  specific 
things  to  be  done,  and  to  this  added  the  gen- 
eral clause.  It  is  a  fair  inference  from 
Judge  Hosmer 's  opinion  that  he  finds  that 
defendant  complied  with  this  order,  as  to 
the  preventives  directed  by  the  court,  but 
that  they  failed  to  accomplish  the  object; 
that  this  failure  was  known  to  the  defend- 


456 


Michigan  Supreme  Co  cut. 


Apk.„ 


ant,  and  yet  it  continued  the  nuisance.  The 
result  of  Judge  Kodiner's  findings  is  either 
that  the  defendant  can,  by  proper  precau- 
tions, avoid  the  dust  and  fumes  which  are 
injurious,  or  that  it  must  and  will  close  its 
works  entirely,  for  he  states  that  his  find- 
ing "probably  will  preclude  any  annoyance 
in  the  future."  In  what  manner  it  will 
preclude  the  annoyance  does  not  clearly  ap- 
pear. The  testimony  on  the  part  of  the 
complainants  iB  that  the  dust  and  vapors 
are  worse  than  they  were  before  the  orig- 
inal decree  was  entered,  and  the  devices  and 
means  therein  provided  carried  out.  If 
this  be  so,  and  their  testimony  as  to  the 
effect  upon  the  inhabitants  is  true,  and  no 
means  can  be  devised  to  prevent  it,  clearly 
the  defendant's  business  should  be  enjoined 
t'*  toto.  The  case  would  then  clearly  fall 
within  Robinson  v.  Baugh,  31  Mich.  200; 
McMorran  v.  Fitzgerald,  106  Mich.  640,  64 
N.  W.  569?  and  People  v.  Detroit  White 
Lead  Works,  82  Mich.  471,  9  L.  R.  A.  722, 
46  N.  W.  735. 

It  is  the  contention  of  the  defendant  that 
theTspecific  precautions  decreed  to  be  taken 
by  it  control;  that  it  complied  with  those 
precautions,  and,  if  they  failed  to  produce 
the  desired  result,  it  cannot  be  held  guilty 
of  contempt  for  proceeding  to  carry  on  its 
business  contrary  to  the  general  clause  of 
the  decree;  and  that  complainants  must  pro- 
ceed against  it  by  filing  a  supplemental  pe- 
tition in  the  original  case.  Its  counsel  claim 
that  these  particular  provisions  control  the 
general  language  of  the  decree,  invoking  the 
rule  that  is  applied  in  the  construction  of 
statutes,  and  citing  Endlich,  Interpretation 
of  Statutes,  §§  309,  295.  It  is  also  urged 
that  we  should  look  to  the  opinion  of  Judge 
Carpenter,  citing  Third  Reformed  Dutch 
Church  v.  Fox,  12  Phila.  296.  None  of  the 
issues  in  the  original  case  can  be  retried  in 
this  proceeding.  They  are  res  judicata.  The 
decree  prescribed  certain  things  to  be  done, 
which,  in  the  opinion  of  the  court,  might 
effect  a  remedy.  The  co'irt,  however,  saw 
fit  to  add  a  clause  in  unmistakable  language 
prohibiting  the  carrying  on  of  the  business  to 
the  injury  of  the  health  of  the  complainants, 
or  to  the  interference  with  the  comfortable 
enjoyment  of  their  homes.  The  plain  pur- 
pose of  this  clause  was  to  prohibit  the  busi- 
ness unless  the  injurious  effects  upon  the 
complainants  and  their  families  could  be  ob- 
viated by  the  use  of  the  means  proposed, 
or  by  other  means.  The  defendant,  under 
the  finding  of  the  court,  found  the^e  specific 
provisions  a  failure,  and  yet  that  the  de- 
fendant continued  to  carry  on  its  business 
in  a  manner  which  it  knew  was  in  violation 
of  the  injunction.  The  complainants  in  the 
chancery  suit  were  not  required  to  investi- 
gate the  defendant's  plant,  determine  what 
it  had  done,  and  virtually  commence  an- 
other proceeding.  The  facts  were  peculiar- 
ly within  the  knowledge  of  the  defendant. 
Complainants  could  only  be  expected  to 
know  that  the  nuisance  continued,  and  had 
the  right  to  proceed  upon  the  theory  that 
its  continuance  was  in  violation  of  the  de- 
cree. When  the  defendant  ascertained  that 
tli r«f»  nrovWons  were  ineffectual,  it  could 
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have  tried  other  means  without  any  viola- 
tion of  the  injunction;  or  it  could  have  ap- 
plied to  the  court  for  leave  to  provide  other 
means,  if  it  was  advised  that  it  could  not 

Proceed  without  the  direction  of  the  court, 
ts  answer  shows  that  it  was  contemplat- 
ing other  means  if  the  ones  adopted  should 
prove  ineffectual. 

Under  the  findings  of  the  court,  we  think 
that  the  order  adjudging  the  defendant 
guilty  of  contempt  should  be  sustained,  and 
it  is  affirmed,  with  costs. 


,  J.,  did  not  sit.    The  other  Justices 


concur. 


William  B.  NOBLE 

v. 

BESSEMER      STEAMSHIP       COMPANY, 

Plff.  in  Err. 


( 


Mich. 


) 


1.  The  master's  liability  for  Injury  to 
a  servant  by  a  defective  tool  furnished 
for  bis  use  Is  not  defeated  by  the  fact  that 
the  defective  condition  was  known  to  a  fellow 
servant  who  procured  the  tool  for  use  by  him- 
self and  the  injured  one,  and  who  was  there- 
fore negligent  with  regard  to  such  use. 

SB.  A  Jadorment  will  not  be  reversed  for 
fallore  of  the  trial  conrt  to  expressly 
state  that  certain  requested  Instructions  are 
given,  where  It  states  that  counsel  have  band- 
ed it  some  requests  as  stating  propositions  of 
law  by  which  the  jury  should  be  guided  la 
determining  their  verdict,  and  proceeds  to 
read  thetn  to  the  jury. 

(June  17,  1001.) 

ERROR  to  the  Circuit  Court  for  Bay- 
County  to  review  a  judgment  in  favor 
of  plaintiff  in  an  action  brought  to  recover 
damages  for  injuries  alleged  to  have  been 
caused  by  defendant's  negligence.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  T.  A.  E.  Weadoek  and  J.  C 
Weadock,  for  plaintiff  in  error: 

In  work  of  the  character  that  plaintifF 
was  doing,  pieces  of  steel  and  iron  will  fly, 
when  and  where  no  one  can  foretell.  The 
eye  is  the  vital  part  of  the  anatomy  that  the' 
force  of  the  blow  is  usually  sufficient  to  in- 
jure, and  the  risk  of  the  employment  is  well 
understood,  and,  as  a  matter  of  law,  is  as- 
sumed by  the  employee. 

Upon  "the  theory  of  plaintiff's  own  testi- 
mony, he  was  negligent;  and  upon  the  the- 
ory of  Lepan's  testimony,  Lepan  was  negli- 
gent; and  upon  either  theory  the  accident 
was  either  the  ordinary  risk  of  the  employ- 
ment, or  was  the  result  of  th*  negligence  of 
Noble  or  his  fellow  servant  Lepan. 

Heffercn  v.  Northern  P.  R.  Co.  45  Minn. 

Note. — As  to  liability  of  master  where  hi* 
negligence,  combined  with  that  of  a  fellow  serv- 
ant, causes  an  Injury,  see.  In  this  series,  ITnnn 
v.  Michigan  C.  R.  Co.  (Mich.)  7  L.  R.  A.  ROO. 
and  note;  Sherman  v.  Menomonee  River  Lum- 
ber Co.  (Wis.)  1  1j.  R.  A.  173  ;  Lutx  v.  Atlantic 
&  P.  R.  Co.  (N.  M.)  10  L.  R.  A.  819.  and  note 
and  Pullman's  Palace  Car  Co.  v.  Laack  (I1I.> 
18  L.  R.  A.  215. 
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471.  48  N.  W.  I;  Ratcley  v.  Colliau,  90 
Mich.  31,  51  N.  W.  350;  Marsh  v.  Checker- 
ing, 101  N.  Y.  396,  5  N.  E.  56;  Wachsmuth 
v.  tihaw  Electric  Crane  Co.  118  Mich.  275, 
76  N.  \\\  407 ;  Miller  v.  Erie  R.  Co.  21  App. 
Div.  45,  47  N.  Y.  Supp.  285. 

Messrs.  Pierce  A  Klnnane,  for  defend- 
ant in  error: 

Lepan  used  the  defective  tool  only  after 
he  had  exhausted  every  effort  to  get  a  bet- 
ter one.  and  he  says  he  had  to  work.  Con- 
cede that  Lepan  was  negligent.  The  de- 
fendant was  guilty  of  negligence  also,  and 
when,  as  in  this  case,  although  Lepan  and 
Noble  were  fellow  servants,  the  negligence 
of  defendant  contributes  to  the  injury,  the 
law  says  plaintiff  can  recover. 

Uunn  v.  Michigan  C.  R.  Co.  76  Mich.  513, 
7LR.  A.  500,  44  N.  W.  502;  Selleck  v.  Lake 
Shore  d  M.  £.  R.  Co.  93  Mich.  380,  18  L.  R. 
A.  154,  53  N.  W.  556;  McDonald  v.  Michi- 
gan C.  R.  Co.  108  Mich.  7,  65  N.  W.  597. 

Moore,  J.,  delivered  the  opinion  of  the 
court : 

Tli is  is  an  action  on  the  case  for  the  re- 
covery of  damage*  on  account  of  the  loss  of 
an  eye.  From  a  judgment  of  $4,000,  ob- 
tained by  plaintiff,  defendant  has  brought 
the  case  here  by  writ  of  error. 

Plaintiff  was  employed  as  calker  unon  a 
vessel  heing  constructed  at  F.  W.  Wheeler 
A  Co.'s  yard  in  West  Bay  City  by  defend- 
ant. Wheeler  &  Co.  had  commenced  the 
work,  but.  failing  in  the  performance  of  its 
contract,  the  defendant  took  the  yard  and 
crew,  and  proceeded  to  finish  it.  Plaintiff 
commenced  working  for  Wheeler  &  Co.,  and 
continued  when  defendant  took  over  the 
operation  of  the  yard.  Plaintiff  and  his 
witnesses  testified  that  on  July  26,  1899, 
plaintiff  was  engaged  in  striking  with  a  riv- 
eting hammer  a  soft-head  held  asrai'ist  a 
rivet  then  being  put  in  on  the  bulkheid  bar 
of  a  vessel  by  one  John  LeDan.  A  piece  of 
steel  flew  from  the  soft-head,  and  struck  him 
in  the  eye,  putting  it  out.  The  soft-head 
in  question  was  made  from  a  riveting  ham- 
mer, and  it  is  claimed  that  the  head  which 
was  to  be  struck  with  the  riveting  hammer 
was  not  properly  tempered.  Plaintiff  had 
been  a  riveter  for  four  years  and  upward, 
and  claims  he  knew  nothing  about  the  con- 
dition the  soft-head  in  question  was  in. 
The  defendant  furnished  the  tools  used  by 
its  employees.  There  were  between  50  and 
60  riveting  gangs  then  at  work  for  defend- 
ant in  the  yard,  each  gang  consisting  of  four 
men. — a  head  riveter,  an  assistant  riveter, 
a  heater,  and  a  holderon.  John  Lepan  was 
head  riveter  of  the  gang  in  which  plaintiff 
was  working.  A  tool  storeroom  was  main- 
tained by  the  defendant,  in  charge  of  a  keep- 
er named  Gereoux,  whose  duty  was  to  give 
out  and  furnish  tools  to  the  workmen.  It 
is  the  claim  of  the  plaintiff  that  Lepan  went 
to  the  storeroom  for  a  soft-head,  and  Gere- 
oux gave  out  one  to  him,  but  before  using 
it  at  all  Trepan  returned  it  to  Gereoux,  and 
complained  of  its  defective  condition.  Le- 
pan test i lied  as  follows:  "I  did  not  pick 
out  the  tool  myself.    Gereoux  gave  it  to  me. 
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"He  was  the  man  in  charge  of  the  storeroom 
where  the  employees  were  accustomed  to  go 
for  tools  to  do  their  work.  The  soft-head 
which  he  gave  me  was  made  from  a  broken 
riveting  hammer,  the  hammer  end  being  cut 
off.  It  was  too  hard,  because  it  had  l:e?n 
tempered  as  a  riveting  hammer,  and  the  tem- 
per had  not  been  taken  out  so  to  make  it  a 
soft-head.  I  took  it  back  to  the  storeroom 
the  same  day  1  received  it,  and  wanted  to 
get  another  one.  Mr.  Gereoux  told  me,  if  I 
could  find  a  better  one,  to  take  it;  but  he 
said  that  was  the  best  one  he  had  in  the 
storeroom.  I  looked  over  the  rest  of  the 
soft-heads  in  the  storeroom,  and  they  were 
all  worn  out,  and  not  fit  for  use.  He  had 
them  thrown  in  one  pile  of  cull  tools.  I 
told  Mr.  Gereoux  that  I  did  not  want  to  t^e 
the  tool.  He  said  'I  will  give  you  an  order 
to  go  to  the  blacksmith  and  get  it  fixed/  He 
gave  me  an  order  to  go  to  the  blacksmith, 
and  the  blacksmith  told  me  he  could  not 
fix  any  more  tools  unless  I  would  get  an  or- 
der from  Mr.  Gilkey,  who  was  foreman  of 
all  the  riveters  on  all  the  boats.  The  black- 
smith referred  to  was  the  man  employed  by 
the  company  to  repair  tools  for  the  machine 
shop  and  the  riveters.  That  was  his  busi- 
ness. I  then  went  to  Mr.  Gilkey  for  an  or- 
der, and  told  him  what  was  the  matter  with 
the  tool.  He  .said:  'John,  I  cannot  give 
you  an  order.  I  have  got  to  finish  those 
boats  with  the  tools  we  have  got.  I  was 
told  by  the  company  not  to  make  any  more 
expense  on  these  boits.  They  would  have  to 
be  done  with  the  tools  we  had.  •  To  do  tbe 
best  we  could.'  I  then  went  right  down, 
and  went  to  work.  That  was  the  dav  hefore 
Noble  started  to  work  with  me.  After  No- 
ble came,  we  used  the  soft-head  on  three 
rivets.  We  hadn't  finished  the  thi**d  one; 
just  two  and  a  half.  We  were  finishing  the 
third  one,  when  this  piece  broke,  and  Noble 
was  injured.  We  had  not  used  it  befv>re  he 
was  injured,  and  the  soft-head  had  re- 
mained without  use  from  the  time  I  took  it 
to  the  shop  until  the  time  Noble  was  hurt. 
It  was  kept  in  a  keg,  with  other  tools,  ex- 
cept when  we  had  to  phi  ft  from  one  boat  to 
another.  I  did  not  tell  Noble  that  I  did 
not  think  it  was  a  safe  tool  to  work  with, 
because,  if  I  told  him.  he  would  have  quit, 
the  same  as  the  other  one  quit  before,  and  I 
would  be  out  of  work."  Plaintiff  also 
claimed  that  at  the  time  of  the  injury  he 
was  striking  the  soft-head  as  riveters  usu- 
ally do,  and  Lepan  was  holding  it  against 
the  rivet  in  the  usual  way,  and  that  he  did 
not  know  the  dangerous  condition  of  the 
soft-head.  The  defendant  denied  that  the 
tool  was  not  reasonably  safe  for  use,  and 
also  denied  Lepan's  version  of  his  obtaining 
the  tool. 

In  his  charge  to  the  jury,  after  stating 
the  claims  of  the  parties,  the  trial  judge 
said:  "The  claim  of  the  plaintiff — and  I 
say  to  you  the  only  ground  in  this  case  on 
which  the  plaintiff  can  recover — is  the  claim 
that  the  soft-head  which  he  struck  with  that 
hammer  was  not  a  safe  tool,  was  not  rea- 
sonably safe  to  be  used  by  men  engaged  in 
riveting  as  these  men  were  at  that  tiroo. 
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Now.  a  hammer  or  soft-head  might  be  safe 
when  given  out  to  workmen,  and  it  might 
become  unsafe  by  reason  of  its  use  by  them ; 
but  I  say  to  you  as  a  matter  of  law  in  this 
case,  and  I  wish  you  to  distinctly  remember 
that  part  of  it,  that  the  defendant  in  this 
case  is  not  liable  in  case  you  find  that  the 
defect  in  this  soft-head,  if  you  find  it  was 
defective,  was  caused  by  the  use  that  it  had 
aad.  The  plaintiff  claims  that  at  the  time 
Lepan  got  it  from  the  storehouse,  or  at  the 
time  he  first  commenced  to  use  it,  he  discov- 
ered that  it  was  not  a  safe  tool  to  use,  and 
if  you  find  that  to  be  the  fact, — if  you  find 
that  at  the  time  Lepan  got  this  soft-head 
from  the  storehouse  it  was  not  then  a  rea- 
sonably safe  tool  with  which  to  do  the  class 
of  work  which  it  was  expected  by  the  de- 
fendant Lepan  and  those  associated  with 
him  would  do, — then  the  company  is  negli- 
gent. The  law  imposes  the  duty  upon  those 
who  employ  laborers  and  who  furnish  them 
with  tools  to  use  to  see  to  it  that  those  tools 
are  reasonably  safe  and  fit  for  the  use  for 
which  they  are  intended;  and  when  Lepan 
went  to  the  storehouse,  if  he  was  given  this 
tool  by  the  person  whose  duty  it  was  to  keep 
those  tools  and  deliver  them  out  to  the  men, 
that  was  a  representation  by  the  defendant 
itself  that  that  topi  was  reasonably  safe  and 
fit  for  use.  Now,  it  appears  from  the  testi- 
mony that  Lepan,  before  he  used  it,  discov- 
ered that  it  was  not  so,  as  he  claims.  That 
would  not  be  any  defense  to  this  defendant 
in  this  case  unless  you  find  that  it  became 
eo  from  use.  If  this  tool  was  reasonably 
safe  and  fit  for  use  at  the  time  Lepan  got  it, 
then  the  company  has  done  all  that  their 
duty  called  upon  them  to  do ;  but  when  Lep- 
an took  it  back,  and  asked  for  another,  the 
company,  while  they  should  have  given  him 
another,  or  should  have  put  this  in  proper 
order  as  a  matter  of  mere  right*  were  not 
under  any  legal  obligation  to  do  it.  He 
knew  that  the  tool  was  unsafe,  and  it  was 
fiis  option  either  to  work  with  it  or  to  quit. 
If  he  continued  to  work  with  it  after  he 
knew  it  was  unsafe,  he  was  guilty  of  just 
as  much  negligence  as  the  company  was, 
and  you  haven't  any  right  to  award  a  ver- 
dict against  the  defendant  in  this  case  by 
reason  of  the  fact  that  they  refused  to  re- 
pair this  tool  for  Lepan.  That  is  not  in 
the  case  at  all,  as  far  as  your  consideration 
of  it  is  concerned.  The  first  question  for 
you  to  determine,  and  the  important  ques- 
tion, is,  What  was  the  condition  of  this 
soft-head  at  the  time  it  was  furnished  to 
Lepan  to  work  with  f  It  seems  that  he  was 
the  boss  or  the  head  of  the  gang  of  riveters. 
He  had  charge  of  that  particular  gang,  and 
this  soft-head  was  furnished  to  him  for  the 
use  of  that  gang.  Now,  the  question  is, 
What  was  the  condition  of  it  at  that  time? 
The  plaintiff  claims  it  was  unsafe  to  use; 
that  it  was  a  broken  riveting  hammer;  and 
that  the  temper  had  not  been  abstracted 
from  the  head  of  it  that  had  been  broken. 
Now,  from  the  testimony  of  the  witnesses  in 
this  case  you  must  determine  what  you  be- 
lieve the  fact  to  be.  If  you  find  that  the 
hammer  at  that  time  was  in  a  reasonably 
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safe  and  fit  condition  for  use,  then  the 
plaintiff  in  this  case  cannot  recover,  no  mat- 
ter what  you  may  find  the  other  facts  to  be* 
On  the  other  hand,  if  you  find  that  that 
hammer  at  that  time  was  not  a  reasonably 
safe  tool  with  which  to  perform  the  work 
that  the  company  designed  for  it,  then  the 
next  Question  for  you  to  determine  is.  Had 
the  plaintiff,  Noble,  himself  kuowledge  of 
the  fact  that  it  was  unsafe?  If  he  had,  and 
he  continued  to  use  it  after  he  had  that 
knowledge,  then  he  cannot  recover  in  this 
case.  After  a  man  discovers  that  a  tool  is 
unsafe,  if  he  continues  to  use  it  under  the 
circumstances  detailed  by  the  witnesses  in 
this  case,  without  protest  to  his  employer, 
and  he  did  not  protest,  and  I  might  aad  fur- 
ther, without  a  promise  to  fix  it  up,  and  ask 
him  to  use  it  a  little  while,  until  they  could 
get  a  chance  to  fix  it>  those  are  the  only 
circumstances  under  which  he  would  be  re- 
lieved of  the  knowledge  that  he  had,  if  you 
find  he  did  have  it,  that  the  tool  was  un- 
safe. As  bearing  upon  that  question  wheth- 
er or  not  Noble  had  knowledge  that  his  tool 
was  unsafe,  if  you  find  it  was  unsafe,  you 
have  a  right  -to  consider  the  manner  in 
which  the  work  was  being  carried  on.  Yon 
have  a  right  to  consider  the  fact  as  to 
whether  it  required  a  careful  examination 
of  the  tool  itself  to  determine  its  condition, 
or  whether  one  could  tell  by  a  casual  glance 
at  it.  You  have  heard  the  testimony  of  the 
witnesses.  And,  even  though  you  may  find 
that  Noble's  attention  was  not  particularly 
called  to  the  defect  in  this  tool  by  Lepan,  if 
you  find  as  a  fact  from  the  evidence,  exercis- 
ing your  common  sense  as  applied  to  the 
fact,  that  Noble  did  know  as  to  what  the 
condition  of  this  soft-head  was  at  the  time 
it  was  used  that  day,  and  that  he  knew  it 
was  unsafe,  then  I  say  to  you,  as  a  matter 
of  law,  that  he  cannot  recover  in  this  suit. 
1  think  I  have  already  said  to  you  that  if 
this  soft-head  was  in  a  reasonably  safe  con- 
dition for  use  at  the  time  Lepan  got  it,  and 
if  during  the  time  that  he  waa  using  it,  by 
use  or  otherwise,  it  became  in  a  defective 
condition,  and  unsafe  and  unfit  for  use,  that 
the  plaintiff  could  not  recover  in  this  case. 
In  that  case  the  negligence  of  his  fellow 
servant.  Lepan,  in  working  with  the  tool, 
would  be  counted  as  the  negligence  of  the 
plaintiff,  and  it  would  prevent  his  recov- 
ery. To  make  that  plain  to  you,  perhaps, 
I  should  say  further,  if  two  men  are  work- 
ing together  for  a  common  employer,  at  the 
same  class  of  work,  and  one  is  injured 
through  the  negligence  of  the  other,  of 
course  the  employer  himself  is  not  respon- 
sible to  the  one  who  is  injured.  He  does 
not  guarantee  to  a  man,  when  he  sets  him  to 
work,  that  all  the  other  workmen  with 
whom  he  is  engaged  will  exercise  care  and 
caution.  A  man,  when  he  goes  to  work 
among  a  number  of  others,  must,  in  law  be 
held  to  realize  that  he  accepts  all  the  dan- 
gers which  are  naturally  incident  to  the 
business;  and,  if  the  injury  in  tnis  case 
was  caused  by  the  negligence  of  his  fellow 
servant,  Lepan,  then  he  cannot  recover.  1 
desire  to  make  that  particularly  clear  to 
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you,  and  I  say  to  you  again,  if  you  find  that 
this  soft-head  was  in  proper  condition,  and 
lit  for  use,  at  the  time  Lepan  got  it,  then  the 
-company  had  done  their  full  duty  to  Le- 
pan and  the  plaintiff.  They  had  furnished 
nixn  a  reasonably  safe  tool  for  use,  and,  if 
Lepan  afterward  discovered  that  by  use 
it  became  unfit  for  use,  and  continued  to  use 
it,  he  could  not  recover  had  he  been  injured; 
and,  if  he  could  not  recover,  the  plaintiff 
•could  not  recover,  because  his  injury  is 
•caused  by  the  negligence  of  Lepan  in  using 
this  tool.  If,  however,  it  was  not  reasona- 
bly safe  and  fit  for  use  at  the  time  Lepan 
got  it  from  the  shop,  then  I  say  to  you,  as  a 
matter  of  law,  that,  no  matter  if  Lepan  did 
use  it  after  he  knew  it  was  unfit  for  use,  the 
•company  were  negligent  themselves  in  fail- 
ing to  provide  their  workmen  with  an  ar- 
ticle or  tool  that  was  reasonably  safe  and  fit 
-for  use,  and  the  plaintiff  can  recover.  You 
have  a  right,  in  determining  these  questions, 
to  consider  the  nature  of  the  tool.  It  is  not 
an  intricate  piece'  of  machinery.  It  had 
been  exhibited  before  you,  and  your  common 
sense  may  be  applied  to  the  question  as  to 
whether  or  not  men  who  had  had  experience 
such  as  the  plaintiff  claims  he  had  in  the 
use  of  such  tools  would,  by  ordinary  obser- 
vation, have  been  able  to  determine  whether 
or  not  this  tool  was  safe  or  not.  If  you 
find  that  he  knew  it  was  not  safe,  and  still 
continued  to  use  it,  he  cannot  recover  in 
this  case.  Counsel  have  banded  me  some 
requests,  as  stating  propositions  of  law  by 
which  you  should  be  guided  in  determining 
your  verdict.  'It  is  the  duty  of  the  plaintiff 
to  satisfy  you  by  a  preponderance  of  evi- 
dence that  all  the  material  allegations  of 
the  plaintiff  are  true,  and,  unless  he  has 
done  so,  you  must  find  a  verdict  for  the 
defendant/  The  defendant  is  not  an  in- 
surer of  his  employees  against  accidents,  and 
the  fact  that  plaintiff  has  lost  an  eye  by  an 
accident  in  and  of  itself  does  not  entitle  the 
plaintiff  to  a  verdict.'  'Before  you  can  find 
a  verdict  for  the  plaintiff,  you  must  be  satis- 
fied that  the  defendant  failed  to  supply  the 
plaintiff  with  a  reasonably  fit  safe  tool  with 
which  to  work,  and  that  the  plaintiff,  on 
account  of  such  failure,  and  wholly  with- 
out negligenee  on  his  part,  was  injured.' 
*lf  you  find  that  the  tool  in  question  was  a 
reasonably  safe  one,  and  that  the  accident 
was  such  a  one  as  might  happen  by  the  ordi- 
nary use  of  tools  reasonably  safe,  then  it 
was  a  risk  of  the  employment,  which  the 
plaintiff  assumes,  and  he  cannot  recover.' 
Defendant's  counsel  has  also  suggested  that 
I  should  say  something  to  you  in  the  way  of 
instruction  relative  to  their  omission  to  pro- 
duce Gereoux,  the  man  who  kept  the  shop, 
ma  a  witness.  That  omission  upon  their  part 
lias  been  strongly  commented  upon  by  the 
attorney  for  the  plaintiff,  and  it  is  not,  per- 
haps, out  of  place  that  I  should  say  some- 
thing to  you  about  it.  Mr.  Gereoux  might, 
of  course,  have  been  called  by  either  party. 
The  plaintiff  would  have  a  right  to  call  him, 
or  the  defendant  would  have  that  right.  It 
appears  by  the  statement  of  counsel  that  he 
is  outside  of  the  jurisdiction  of  this  court,— 
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that  he  is  in  New  York  state,  where  he 
could  not  be  reached  by  a  subpoena  of  the 
court ;  and  I  say  to  you  that,  unless  you  find 
as  a  fact  in  this  case  that  the  defendant  had 
some  reason  for  not  procuring  Gereoux  as 
a  witness,  and,  even  if  they  Bad,  that  the 
plaintiff  had  just  as  much  right  to  call  him 
as  the  defense,  and  you  shall  not  infer  any- 
thing against  the  defense  in  this  case  by 
reason  of  their  omission  to  call  him  as  a 
witness.  Me  is  not  a  party  to  the  case,  and 
the  plaintiff  had  the  same  right  to  call  him 
as  the  defendant." 

Upon  the  trial  the  judge  was  requested 
to  direct  a  verdict  in  favor  of  defendant. 
It  is  insisted  that,  as  Lepan  knew  the  ham- 
mer was  a  defective  one,  it  was  negligence 
for  him  to  use  it;  that  he  was  a  fellow 
servant  of  plaintiff;  and  that  one  of  the 
ordinary  risks  incident  to  the  employment 
of  the  plaintiff  was  the  negligence  of  his 
fellow  senrants,  and  for  that  reason  the 
plaintiff  cannot  recover, — citing  Hefferen  v. 
Northern  P.  R.  Co.  45  Minn.  471,  48  N.  W. 
I;  Bavoley  v.  Colliau,  90  Mich.  31,  51  N.  W. 
350;  Wachsmuth  v.  Shaw  Electric  Crane 
Co.  118  Mich.  275,  76  N.  W.  497.  We  do 
not  think  those  authorities  are  conclusive 
of  this  case.  In  the  Hefferen  Case  the  court 
said  that  the  condition  of  the  tool  was 
the  ordinary  result  of  use,  "and  if  a  work- 
man should,  of  his  own  choice,  and  unneces- 
sarily, use  a  tool  .thus  plainly  defective, 
when  others  were  provided  for  his  use,  he-  is 
not  absolved  from  the  consequences  of  his 
own  choice.  .  .  .  He  [the  servant]  may 
.  .  .  in  general,  assume  without  particu- 
lar inspection  that  the  instruments  which 
he  is  thus  required  to  use  are  reasonably 
safe ;  but  when,  from  use,  they  have  become 
obviously  defective  and  unfit,  and  the  mas- 
ter has  provided  others,  so  that  the  serv- 
ant knows  that  he  is  not  required  to  use 
the  former,  the  reason  of  the  law  holding 
the  master  to  responsibility  is  inapplicable. 
.  .  .  According  to  the  evidence,  it  must 
be  taken  as  a  fact  that  the  servants  used 
this  particular  tool  because  they  did  not 
choose  to  get  another."  In  Rowley  v.  Col- 
liau it  was  said:  "The  hammer  which 
caused  the  injury  had  been  in  use  for  a  long 
time,  and  its  condition  had  been  brought 
about  by  such  use.  .  .  .  We  cannot  as- 
sume as  a  matter  pf  law  that  the  defend- 
ants were  negligent  because  this  sledge 
hammer  was  lying  about  the  shop  with  its 
face  cracked  or  battered,  when  there  were 
others  that  were  sound,  and  in  fit  and  safe 
condition  for  use,  and  when  neither  the 
plaintiff  nor  any  of  his  fellow  employees 
were  obliged  or  directed  by  defendants  to 
use  this  particular  hammer  in  their  work, 
and  when  they  could  have  used  a  hammer 
not  defective."  The  court  further  says: 
"If  this  hammer  had  been  the  only  one  in 
the  shop,  or  the  only  one  that  could  be  used, 
or  defendants  had  directed  it  to  be  used 
knowing  its  condition,  another  case  would 
be  presented."  In  Wachsmuth  v.  Shaw 
Electric  Crane  Co.  the  court  said:  "The 
record  shows  defendant  furnished  an  excel- 
lent quality  of  steel  from  which  to  make  the 
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tool.  It  *as  made  by  a  competent  black- l 
smith.  There  is  no  claim  that  when  made 
it  was  not  a  proper  tool  with  which  to  do  the 
work  required.  .  .  .  The  men  were  not 
required  or  expected  to  use  a  tool  after  it 
became  unsafe  because  of  use  or  for  any  oth- 
er cause.  They  were  at  liberty  to  take  a 
defective  tool  at  once  to  the  blacksmith,  and 
have  it  repaired  or  get  a  new  one  in  its 
place.  .  .  .  The  only  testimony  to  the 
contrary  is  given  by  the  plaintiff,  who  never 
saw  the  tool,  but  was  of  the  opinion,  judg- 
ing from  the  appearance  of  the  small  piece 
of  steel  taken  from  his  eye,  the  tool  was  not 
a  proper  one  to  use."  In  none  of  these 
cases  was  it  shown  that  the  master,  the  al- 
ter ego,  knew  the  tool  was  defective,  and, 
after  such  knowledge,  directed  its  continued 
use.  the  injured  person  not  knowing  of  the 
defect.  In  the  Hefferen  Case  it  was  also 
said:  "The  responsibility  of  the  master  for 
injuries  resulting  from  unsafe  instruments 
or  machinery  may  be  said  to  rest  upon  the 
ground  that  these  are  the  means  by  which 
the  servant  is  expected  and  required  to  do 
his  work.  The  master  furnishes  them  for 
that  purpose,  and  expects  and  intends  that 
the  servant  shall  use  them.  The  servant 
knows  that  this  is  expected  of  him.  He 
may.  therefore,  in  general,  Assume,  without 
particular  inspection,  that  the  instruments 
which  he  is  thus  required  to  use  are  reason- 
ably saf.\  But  when,  from  use.  they  have 
become  obviously  defective  and  unfit,  and  the 
master  has  provided  others,  so  that  the 
servant  knows  that  he  is  rot  required  to  use 
the  former,  the  reason  of  the  law  holding 
the  master  to  responsibility  is  inapplicab'e. 
If  the  master  provides  the  proper  tools  for 
the  upe  of  his  servants,  responsibility  for 
neglect  to  remove  from  the  premises  such 
as  have  become  obviously  unfit  for  use,  if 
such  responsibility  exists,  must  rest,  not  on 
the  ground  that  it  is  the  duty  of  the  master 
to  furnish  reasonably  safe  means  for  tVe 
prosecution  of  the  work  which  his  servants 
are  required  to  do,  but  upon  the  ground 
that  he  is  chargeable  with  negligence  in  suf- 
fering dangerous  things  to  be  where  his  serv- 
ants may  be  injured  by  them.  This  princi- 
ple is  applicable  under  many  circumstances, 
— as  in  respect  to  concealed  dangers,  like  a 
pitfall.  It  cannot  be  applied  under  the  cir- 
cumstances here  stated  without  ignoring 
the  duty  of  the  servant  to  exercise  ordinary 
care  in  respect  to  matters  concerning,  which 
he  has  no  right  to  assume  that  there  is  no 
danger.  If  he  knows  that  safe  tools  are 
provided  for  his  use,  he  cannot  be  exnected 
to  use  those  which  have  become  so  defective 
that  the  defects  could  not  be  overlooked." 
In  the  case  of  Paulmicr  v.  Erie  R.  Co.  34  N. 
J.  L.  155,  an  engine  broke  through  a  trestle, 
killing  a  fireman.  It  was  claimed  the  engi- 
neer knew  of  the  insecurity  of  the  trestle- 
work,  and  had  been  directed  not  to  go  upon 
it.  It  was  claimed  in  that  case,  as  it  is 
claimed  here,  that,  because  the  negligence 
of  the  fellow  servant  contributed  to  the  in- 
jury, there  could  be  no  lecovery;  but  it  was 
held  the  company  was  liable.  In  Huvn  v. 
Michigan  C.  R.  Co.  78  Mich.  513,  7  L.  R.  A. 
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500,  44  N.  W.  5C2,  Justice  Champlin  had 
occasion  to  refer  to  this  case,  and  used  the 
following  language:  "The  defendant  re- 
quested a  charge  to  the  effect  that,  although 
the  jury  might  find  the  defendant  guilty  of 
negligence,  yet,  if  the  fellow  servant  of  de- 
ceased contributed  to  produce  his  death,  the 
plaintiff  could  not  recover.  This  request  was 
righty  refused.  The  correct  rule,  and  the 
reason  for  it  is  stated  in  Paulmier  v.  Erie 
R.  Co.  34  N.  J.  L.  155,  as  follows:  'The 
servant  does  not  agree  to  take  the  chance 
of  any  negligence  on  the  part  of  his  employ- 
er, and  no  case  has  gone  so  far  as  to  hold 
that  where  such  negligence  contributes  to 
the  injury,  the  servant  may  not  recover.  It 
would  be  both  unjust  and  impolitic  to  sufTer 
the  master  to  evade  the  penalty  for  his  mis- 
conduct in  neglecting  to  provide  properly 
for  the  security  of  his  servant.  Contribu- 
tory negligence,  to  defeat  a  right  of  action, 
must  be  that  of  the  party  injured.'  Grand 
Trunk  R.  Co.  v.  Cumminas,  106  U.  S.  700, 
27  Ti.  ed.  2GG.  1  Sup.  Ct.  Rep.  403 ;  Kecgan 
v.  Wrstcni  U.  Corp.  8  N.  Y.  175,  50  Am. 
Dec.  470;  Chicago  <£  A\  W.  R.  Co.  v.  8irctt, 
45  HI.  107.  f«2  Am.  Dec.  200;  2  Thomp. 
Xeg.  08;  Pwy  v.  Ijantinq,  17  Hun,  34; 
Hutch  v.  Buffalo  Crrelc  R.  Co.  20  Hun,  112; 
Gray  v.  Philadelphia  R.  Co.  24  Fed.  108." 
See  also  Scllcck  v.  Lake  Shore  d  M.  8.  R.  Co. 
03  Mich.  380,  18  L.  R.  A.  154.  53  N.  W.  550. 
Exception  is  taken  to  the  manner  in 
which  the  trial  judge  gave  defendant's  re- 
quest to  charge.  Counsel  state  their  conten- 
tion ps  follows:  "ft  will  be  observed  that 
the  circuit  judge  failed  to  say  that  he  gave 
the  request  so  read  by  him,  or  that  the  prop- 
ositions of  law  therein  were  correct.  Dur- 
ing the  argument  of  the  law  questions,  the 
jury  was  excused  from  attendance  upon  the 
court,  and  it  had  no  means  of  knowing  that 
the  particular  requests  were  only  pirt  of 
those  made,  and  therefore  considered  by  the 
court  to  be  correct.  The  court  simply  stat- 
ed that  counsel  had  handed  them  up  as 
stating  the  law.  Upon  information,  we  will 
say  that  parties  "who  heard  the  charge  did 
not  understand  that  the  requests  read  were 
given.  We  wish  to  say  that  we  understood 
them  to  be  given,  and  were  somewhat  cha- 
grined when  informed  that  the  jury  did  not; 
but.  upon  reading  the  charge,  we  see  the 
force  of  the  claim,  and  it  is  apparent  that 
the  jury  was  not  given  to  understand  that 
the  requests  as  handed  up  embodied  the  law 
upon  the  subjects  mentioned  therein,  and 
should  control  them  in  arriving  at  their  ver- 
dict. This  is  made  more  apparent  when  at- 
tention is  given  to  the  court's  action  in  rela- 
tion to  the  oral  requests,  for  in  that  case  he 
stated  the  oral  requests,  and  then  proceeded 
to  state  his  view.  We  were  entitled  to  have 
these  requests  given,  and,  had  we  been  im- 
pressed with  the  true  situation  at  the  time 
the  charge  was  delivered,  we  should  have 
called  the  court's  attention  to  it;  but  the 
error  cannot  now  be  remedied  except  upon 
a  new  trial."  If  the  record  was  in  a  condi- 
tion to  raise  the  question,  we  do  not  think 
the  point  is  well  taken.  A  reading  of  the 
charge   in   connection    with   what   occurred 
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satisfies  us  the  jury  must  have  understood 
the  requests  were  given. 

Complaint  is  also  made  of  that  part  of 
the  charge  referring  to  the  oral  request  to 
charge  the  jury  that  they  have  no  right  to 
consider  the  failure  of  the  defendant  to  pro- 
cure the  attendance  of  Mr.  Gereoux  as  a 
witness.  It  is  said  the  court  told  the  jury 
that  it  might  find  the  defendant  had  some 
reason  for  not  procuring  Gereoux  as  a  wit- 
ness, and,  if  so,  then  that  should  be  consid- 
ered. We  do  not  so  understand  the  charge. 
The  request  to  charge  was  not  in  writing, 
but  was  oral,  and  evidently  the  court  did 
not  have  much  time  to  consider  it.  While 
the  language  used  by  the  court  at  first  is 
somewhat  involved,  it  calls  the  attention  of 
the  jury  to  the  statement  of  counsel  as  to 
why  Mr.  Geroux  was  not  present,  and  con- 
cludes by  saying  to  the  jury:  "You  shall 
not  infer  anything  against  the  defense  in 
this  case  bv  reason  of  their  omission  to  call 

mr 

him  as  a  witness.  He  is  not  a  party  to  the 
case,  and  the  plaintiff  had  the  same  right 
to  call  him  as  the  defendant."  We  do  not 
think  the  jury  could  have  failed  to  under- 
stand this  plain  language. 

Other  questions  are  discussed  by  counsel. 
We  have  examined  them  carefully,  but  do 
not  deem  it  necessary  to  refer  to  them  fur- 
ther in  this  opinion.  Many  questions  of 
fact  were  in  dispute.  We  think  they  were 
properly  submitted  to  the  jury. 

Judgment  is  affirmed. 

The  other  Justices  concur. 


James  DOYLE,  Plff.  in  Err.,    ~^ 
v. 
TOLEDO,      SAGINAW,     &     MUSKEGON 
RAILWAY  COMPANY. 
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A  shed  of  a  third  person  under  which 
a  railroad  company  rum  a  spar  track 

is  within  the  rule  that  the  working;  place  fur- 
nished by  the  master  must  be  reasonably  safe, 
to  the  extent  that  the  company  Is  bound  to 
see  that  the  roof  does  not  fall  upon  brake- 
men  who  are  required  to  go  there  for  cars. 

(June  17,  1901.) 

ERROR  to  the  Circuit  Court  for  Gratiot 
County  to  review  a  judgment  in  favor 
of  defendant  in  an  action  brought  to  recover 
damages  for  personal  injuries  for  which  de- 
fendant was  alleged  to  be  responsible.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Watson  A  Chapman  for  plain- 
tiff in  error. 

Mr.  E.  W.  Meddaugn,  with  Messrs. 
Geer  ft  Williams,  for  defendant  in  error: 

There  is  a  fatal  variance  between  the 
pleadings  and  the  proof. 

Note. — As  to  liability  of  railroad  company  to 
employee  for  Injuries  recetved  in  the  line  of  his 
duty  from  defective  track  not  owned  by  the 
master,  see  Engel  v.  New  York,  P.  &  B.  R.  Co. 
(Mass.)  22  L.  R.  A.  283,  and  note. 

54  L.  R.  A. 


The  defendant  owns*  the  track  that  runs 
into  the  shed,  but  it  had  nothing  to  do  with 
the  erection  of  the  building,  and  has  never 
had  anything  to  do  with  keeping  it  in  re- 
pair. 

Batterson  v.  Chicago  d  G.  T.  R.  Co.  49 
Mich.  184,  13  N.  W.  508;  Klanotcski  v. 
Grand  Trunk  R.  Co.  64  Mich.  279,  31  N.  W» 
275;  Schindler  v.  Milwaukee,  L.  8.  d  W.  Jfc 
Co.  77  Mich.  136,  43  N.  W.  911. 

If  A  owns  a  building,  or  is  the  lessee  of  it, 
then  the  duty  of  inspection  is  upon  him; 
but  if  he  neither  owns  nor  controls  it,  then 
no  duty  of  inspection  is  imposed  upon  him, 
even  though  he  may  occasionally  send  his 
servant  upon  the  premises  to  do  work,  as 
was  done  in  the  case  at  bar. 

Foley  v.  Chicago  d  V.  W.  R.  Co.  48  Mich. 
622,  42  Am.  Rep.  481,  12  N.  W.  879;  Dixon 
v.  Western  U.  Teleg.  Co.  71  Fed.  143;  Car- 
per  y.  Kimball,  35  L.  K.  A.  135,  23  C.  C. 
A.  669,  42  U.  8.  App.  282,  78  Fed.  94;  Caro- 
lan  v.  Southern  P.  Co.  84  Fed.  84;  Chisholm 
v.  New  England  Teleph.  d  Teleg.  Co.  176 
Mass.  125,  57  N.  E.  383;  Trash  v.  Old  Col- 
ony R.  Co.  156  Mass.  298,  31  N.  E.  6;  Dun- 
lap  v.  Richmond  d  D.  R.  Co.  81  Ga.  136,  7 
S.  E.  283. 

Plaintiff  was  guilty  of  contributory  neg- 
ligence as  a  matter  of  law. 

Pilucki  v.  Detroit  Steel  d  Spring  Works, 
117  Mich.  112,  75  N.  W.  295;  Johnson  v. 
Oakes,  70  Fed.  566;  Dube  v.  Gay,  69  N.  H. 
670,  46  Atl.  1049;  Lamotte  v.  Boyce,  105 
Mich.  545,  63  N.  W.  517;  Soderstrom  v.  Hol- 
land-Emery Lumber  Co.  114  Mich.  83,  72 
N.  W.  13;  Juchatz  v.  Michigan  Alkali  Co. 
120  Mich.  654,  79  N.  W.  007. 

The  plaintiff  was  an  experienced  brake- 
man,  and  was  fully  aware  of  the  way  the 
business  was  conducted  on  the  defendant's 
road.  The  condition  of  the  building  was 
open  and  obvious,  and  if  there  was  any  ap- 
parent danger  the  plaintiff  could  see  and 
guard  against  it  just  as  well  as  the  defend- 
ant could;  and  under  such  circumstances 
there  is  no  case  that  holds  the  master  lia- 
ble. 

Lamotte  v.  Boyce,  105  Mich.  545,  63  N. 
W.  517;  Pilucki  v.  Detroit  Steel  d  Spring 
Works,  117  Mich.  Ill,  75  N.  W.  295;  Soder- 
strom v.  Holland-Emery  Jjumber  Co.  114 
Mich.  83,  72  N.  W.  13;  Juchatz  v.  Michigan 
Alkali  Co.  120  Mich.  654,  79  N.  W.  907; 
Pahlan  v.  Detroit,  G.  H.  d  M.  R.  Co.  122 
Mich.  232,  81  N.  W.  103. 

Where  the  servant  sees  and  knows  that 
the  master  does  not  regularly  inspect  the 
structure  in  question,  or  has  not  had  oppor- 
tunity to  inspect  it,  then  the  servant  must 
inspect  for  himself  and  at  his  own  risk,  if 
he  makes  use  of  it. 

Texas  d  P.  R.  Co.  v.  Patton,  9  C.  C.  A. 
487,  23  U.  S.  App.  319,  61  Fed.  259;  Texas 
d  P.  R.  Co.  v.  Minnick,  10  C.  C.  A.  1,  23 
U.  8.  App.  310,  61  Fed.  637 ;  Flood  v.  West- 
em  U.  Teleg.  Co.  131  N.  Y.  603,  30  N.  E. 
196. 

The  plaintiff  was  performing  work  upon 
a  side  track,  where  the  defendant  owed  him 
a  different  duty  from  that  which  it  would 
have  owed  him  if  he  had  been  performing 
work  upon  its    main    track.       He  himself 
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was  required  to  be  on  the  lookout,  and  he 
assumed  any  and  all  risks  that  were  inci- 
dent to  doing  switching  upon  a  side  track. 

Batteraon  v.  Chicago  dc  G.  T.  R.  Co.  53 
Mich.  127,  18  N.  W.  584 ;  Illick  v.  Flint  <£ 
P.  M.  R.  Co.  67  Mich.  639,  35  N.  W.  708; 
O'Donnell  v.  Duluth,  8.  8.  6  A.  R.  Co,  89 
Mich.  174,  50  N.  W.  801 ;  Phelps  v.  Chicago 
tf  W.  M.  R.  Co.  122  Mich.  171,  81  N.  W.  101, 
84  N.  W.  66. 

The  company  had  the  right  to  rely  upon 
the  owners  of  the  building  performing  their 
duty,  and  it  was  not  negligent  in  assuming 
that  they  would  do  it. 

Foley  v.  Chicago  d  N.  W.  R.  Co.  48  Mich. 
622,  42  Am.  Rep.  481,  12  N.  W.  879;  Dan- 
iel v.  Metropolitan  R.  Co.  L.  R.  5  H.  L.  45. 

Moore,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  sued  the  defendant  to  re- 
cover for  personal  injuries  received  by  him 
while  in  the  employ  of  the  defendant.  The 
trial  judge  directed  a  verdict  in  favor  of  de- 
fendant. The  case  is  brought  here  by  writ 
of  error. 

The  Sparta  Brick  &  Tile  Company  is  en- 
gaged, near  Sparta  and  near  the  line  of  the 
defendant's  road,  in  making  bricks  and  tile. 
Their  kilns  are  under  a  center  building,  up- 
wards of  200  feet  long.  This  building  con- 
sists of  posts  set  in  the  ground,  and  extend- 
ing above  the  ground  about  16  feet,  upon 
the  top  of  which  are  plates.  The  roof 
boards  extend  from  these  plates  to  the  cen- 
ter of  the  building,  the  highest  point  being 
midway  between  the  rows  of  posts.  On 
each  side  of  the  center  of  the  building,  and 
extending  its  entire  length,  is  a  lean-to, 
about  13  feet  wide.  The  sides  of  the  build- 
ing are  open.  The  outside  of  the  lean-to  is 
made  of  tamarack  posts,  6  to  8  inches  in 
diameter,  set  in  the  ground  at  intervals  of 
12  or  14  feet,  and  12  feet  high.  On  the  tops 
of  these  posts  plates  are  spiked.  At  fre- 
quent intervals  rafters  lead  from  the  outside 
plates  to  the  outside  plates  of  the  center 
building.  The  rafters  are  connected  with 
each  otner  by  strips,  some  of  which  are  2 
inches  by  4  inches,  and  some  4  inches  by  4 
inches.  Upon  the  tops  of  these  strips,  inch 
boards,  16  feet  long,  were  nailed,  reaching 
from  the  plates  on  top  of  the  12 -feet  posts 
to  the  plates  on  the  center  of  the  building. 
The  boards  on  the  center  building  were 
loose,  and  when  the  fires  were  started  in  the 
kilns  were  removed  from  the  center  build- 
ing, and  slipped  over  on  the  roof  of  the  lean- 
to.  The  defendant  company  built  a  siding 
into  the  lean-to  from  its  track  over  the  land 
of  the  brick  and  tile  company,  which  com- 
pany loaded  the  cars  from  bricks  which  had 
been  taken  from  the  kilns,  and  which  were 
sometimes  piled  in  the  lean-to  while  await- 
ing shipment.  When  the  cars  were  loaded, 
usually  when  the  brakes  were  loosened,  they 
could  easily  be  run  outside  of  the  building, 
where  they  were  received  by  the  defendant 
company,  but  sometimes  it  was  necessary 
to  go  into  the  building  for  them.  The 
building  was  erected  by  the  brick  and  tile 
company,  and.  so  far  as  it  was  kept  in  re- 
pair, was  repaired  by  them;   the  railroad 


company    exercising  no    control    over   the 
building.       The    plaintiff    was    twenty-five 
years  old.      He  had  been  a  brakeman  nearly 
three  years.      He  was  in  the  employ  of  the 
defendant,  and  had  made  four  trips  over  its- 
road  in  the  capacity  of  a  brakeman  on  a> 
freight  train.      These  trips  took  him  near 
the  building  in  question.     On  December  28, 
1898,  the  main  part  of  the  train  was  left 
near  the  Btation,  while  the  locomotive  and 
a  box  car  were  backed  upon  the  siding  for 
the  purpose  of  getting  two  flat  cars  that 
were  under  the  lean-to.      The  plaintiff  was- 
instructed  to  make   the   coupling.      While 
the  train    was  moving  slowly,    he  was  at- 
tempting to  remove  the  pin  from  a  Jenney 
coupler,  which  was  attached  to  the  moving 
car,  for  the  purpose  of  making  the  coupling: 
when  he  should  reach  the  cars  under  the 
shed.      He  had  got  but  8  to  18  feet  into  the 
shed,  when  a  portion  of  the  roof  fell,  and  he 
received  the  injuries  which  are  the  cause  of 
this  litigation.      It  is  his  claim  that  it  was 
the  duty  of  the  defendant  to  furnish  him  a 
reasonably  safe  place  to  work,  and  to  keep 
this  building  in  a  reasonably  safe  condition, 
and  that,  not  having  done  it,  the  company 
was  guilty  of  negligence  which  gave  him  a 
cause  for  action.    The  negligence  is  stated 
in  the  declaration  as  follows:       "Plaintiff 
alleges  that  said  defendant  wholly  failed  to- 
maintain  said  building  in  a  reasonably  safe 
condition,  or  in  reasonable  repair,  but  it  al- 
lowed said  building  to  become  old,  rotten,, 
and  worn  out;  the  roof  and  rafters  thereof 
become  weak,  and  in  such  a  condition  that 
they  would    separate    from    whatever  sub- 
stance or  thing  they  were  attached  to;  that 
said  building  had  stood  so  long,  and  was  in 
such,  a  condition,  that  it  was  rickety,  and 
was  liable  at  any  minute  to  fall  from  it» 
own  weight,  and  it  not  being  of  sufficient 
strength  to  hold  itself  together,  which  con- 
dition was  apparent  to    anyone    upon  any 
reasonable  examination    of  the    same;  and 
this  plaintiff  alleges  that  it  was  the  duty 
of  said  defendant  to   have  examined   said 
building,  and  to  have  ascertained  its  condi- 
tion, but  that  said  defendant  wholly  failed 
and  neglected  to  make  any  such  examina- 
tion."   The  testimony  offered  by  the  plain- 
tiff was  to  the  effect  that  the  building  was 
not  properly  constructed  in  the  first  place, 
that  it  was  old  and  weak,  and  that  its  con- 
dition was  apparent  to  anyone  who  would 
examine  it,  and  that  about  two  years  before 
the  accident  occurred  a  portion  of  the  roof 
had  fallen.      On  the  part  of  the  defendant 
the  testimony  was  to  the  effect  that  the 
building  was  well  built,  and  was  of  the  same 
character  of  construction    usual    for  build- 
ings erected  for  the  purpose  for  which  this 
was    used.       The    testimony    showed    that 
when  the  portion  of  the  roof  fell,  about  two 
years  before  the  accident,   its  falling  was 
occasioned  by  a  heavy  fall  of  snow,  coming 
upon  a  portion  of  the  roof  which  was  a  part 
of  an  extension  then  in  process  of  construc- 
tion before  the  posts  and  rafters  were  per- 
manently in  place;   that  the  building  had 
been  in  constant  use  by  the  employees  of 
the  brick  and  tile  company,  and  that  there 
was  nothing  in  its  appearance  to  indicate 
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to  anyone  there  was  any  danger  of  its  fall- 
ing. The  lean-to  was  built  to  keep  the  rain 
off  the  side  of  the  kiln,  and  from  the  bricks 
piled  under  the  lean-to,  and  to  protect  the 
men  when  loading  the  cars.  The  shed  was 
so  low  the  locomotive  could  not  be  run  un- 
der it.  If  refrigerator  or  furniture  cars 
were  run  under  it,  they  would  hit  against 
the  rafters  and  boards,  and  a  like  result 
had  occurred  once  or  twice  from  the  end  of 
&  break  rod  on  a  high  car  hitting  the  roof. 
The  evidence  shows  that  the  roof  had  been 
struck  a  week  or  two  before  the  accident, 
but  the  injury  had  been  repaired,  and  the 
roof  left  in  perfect  condition.  It  is  not 
shown  how  the  accident  occurred,  unless  it 
is  disclosed  by  the  answer  of  Mr.  Warner 
on  the  cross-examination  as  to  what  made 
the  roof  tumble,  when  he  said,  "I  don't 
know  of  any  reason,  unless  there  had  been 
an  excessive  weight  of  snow,  or  they  struck 
it  with  their  cars  when  they  came  in,  as 
they  had  done  before."  Or  the  testimony 
of  the  engineer,  who  gave  the  signal  to  stop 
when  the  roof  fell,  that  he  saw  Mr.  Doyle 
coming  out  of  the  shed  holding  his  left  hand, 
apparently  dazed,  and  that  he  was  covered 
with  snow. 

Counsel  for  the  plaintiff  say:  "When  the 
servant  in  Michigan  accepts  service  from  a 
master,  there  is  a  contract  between  him  and 
the  master  that  the  master  will  furnish  him 
a  reasonably  safe  place  in  which  to  work, 
and  it  is  a  duty  that  the  master  cannot 
shirk  or  charge  to  others  than  himself  by 
contract,  bargain,  or  any  sleight  of  hand 
performance;  citing  Morton  v.  Detroit,  B. 
€.  d  A.  R.  Co.  81  Mich.  423,  46  N.  W.  Ill; 
Van  Dusen  v.  Letellicr,  78  Mich.  492,  44  N. 
W.  572;  Johnson  v.  Spear,  76  Mich.  139,  42 
N.  W.  1092;  Adams  v.  Iron  Cliffs  Co.  78 
Mich.  272,  44  N.  W.  270 ;  Hunn  v.  Michigan 
C.  R.  Co.  78  Mich.  613,  7  L.  R.  A.  500,  44  N. 
W.  502;  Harrison  v.  Detroit,  L.  &  N.  R.  Co. 
79  Mich.  409,  7  L.  R.  A.  623,  44  N.  W.  1034; 
Broxcn  v.  Gilchrist,  80  Mich.  56,  45  N.  W. 
82;  Balhoff  v.  Michigan  C.  R.  Co.  106  Mich. 
606,  65  N.  W.  592."  We  have  no  doubt  this 
proposition  is  fully  sustained  by  the  rulings 
of  this  court.  Counsel  say  the  same  doc- 
trine applies  when  a  railroad  company  is 
using  property  belonging  to  another  com- 
pany or  to  someone  else;  citing  Shearm.  & 
Redf.  Neg.  §  196;  Wabash,  St.  L.  d  P.  R. 
Co.  y.  Peyton,  106  111.  534 ;  Staler  v.  Chica- 
go &  y.  W.  R.  Co.  46  Wis.  497,  1  N.  W.  112 
49  Wis.  609,  6  N.  W.  303;  and  other  cases. 

It  is  insisted  by  defendant  that  an  exam- 
ination of  these  cases  shows  the  defects  re- 
sulting in  the  injury  related  to  the  roadbed 
itself,  or  to  the  train  or  its  equipments,  and 
for  that  reason  do  not  apply  to  the  case  at 
bar.  If  the  principle  determined  by  these 
cases  is  to  control,  we  think  it  cannot  be 
said  that  the  duty  of  the  company  to  main- 
tain a  safe  place  for  its  employees  to  work 
is  discharged  if  it  leaves  a  structure  over 
its  tracks  in  so  unsafe  a  condition  as  to  im- 
peril the  safety  of  an  employee  whose  duty 
it  is  while  employed  to  pass  under  it.  Was 
it,  then,  the  duty  of  the  company  to  its  em- 
ployees to  see  that  this  place  where  it  built 
its  track,  and  where  it  sent  its  employee  to 
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work,  was  reasonably  safe?  In  Ross  ▼. 
lona  Ttcp.  104  Mich.  320,  62  N.  W.  401,  it 
was  held,  in  effect,  that,  in  building  an  ap- 
proach to  a  bridge,  the  township  authorities 
may  not  ignore  surroundings,  but  are  bound 
to  exercise  such  caution  as  existing  circum- 
stances suggest.  If  the  duty  of  maintain- 
ing this  spur  was  a  duty  which  the  company 
owed  to  its  employees,  it  will  not  do  to  say 
that  this  duty  was  performed  by  building 
a  track  which  had  no  defects  in  itself,  if 
there  was  that  above  the  track  which  en- 
dangered the  safety  of  the  employee.  The 
rule  is  established  by  the  weight  of  author- 
ity that,  when  a  railroad  company  runs  its 
trains  over  tracks  owned  by  another,  the 
company  is  bound  to  see  that  the  tracks  are 
in  a  safe  condition.  Stetler  v.  Chicago  & 
N.  W.  R.  Co.  46  Wis.  497,  1  N.  W.  112;  Lit- 
tle Rock  &  Ft.  S.  R.  Co.  v.  Cagle,  53  Ark. 
347,  14  S.  W.  89;  Wisconsin  C.  R.  Co.  v. 
Ross,  142  111.  9,  31  N.  £.  412;  Murray  v.  Le- 
high Valley  R.  Co.  66  Conn.  512,  32  L.  R. 
A.  539,  34  Atl.  506.  See  also  Spaulding  v. 
W.  N.  Flynt  Granite  Co.  159  Mass.  587,  34 
N.  E.  1135. 

It  is  urged  by  counsel  that,  though  they 
have  not  been  able  to  find  a  case  just  like 
this,  applying  the  principles  announced  in 
Pahlan  v.  Detroit,  G.  H.  &  M.  R.  Co.  122 
Mich.  232,  81  N.  W.  103,  to  this  case,  it  jus- 
tified the  judge  in  directing  a  verdict  in  fa- 
vor of  defendant;  counsel  citing  also  Caro- 
lan  v.  Southern  P.  Co.  84  Fed.  84.  The 
Pahlan  Case  was  determined  upon  the  as- 
sumption of  risk  by  the  employee,  who  had 
knowledge  of  like  conditions  along  the  way 
of  the  company.  The  opinion  of  Justice 
Hooker  recognized  that  the  company  was 
bound  to  furnish  a  reasonably  safe  place  to 
work.  Nor  is  the  case  of  Carolan  v.  South- 
ern P.  Co.  84  Fed.  84,  in  point.  In  that 
case  the  question  was  whether  the  company 
was  liable  to  an  employee  for  injuries  re- 
ceived by  him  because  of  the  improper  piling 
of  boxes  or  freight  on  a  wharf  adjacent  to 
defendant's  track.  The  condition  which 
caused  the  injury  to  plaintiff  arose,  not 
through  an  unsafe  condition  of  the  prem- 
ises, but  because  of  an  improper  use  made 
of  premises  in  proper  condition,  of  which 
the  plaintiff  had  notice.  In  the  present 
case  the  plaintiff  cannot  be  said  to  have  as- 
sumed the  risk  that  the  building  into  which 
the  company  ran  its  tracks  was  liable  to  fall 
down  upon  him  while  in  the  performance 
of  his  duties.  It  is  not  a  case  in  which  the 
structure  could  be  avoided,  as  in  the  Pahlan 
Case.  If  in  any  case  an  employee  has  a 
right  to  rely  upon  the  performance  of  the 
duty  to  provide  a  safe  place,  it  would  seem 
that  he  may  do  so  when  he  is  called  upon  to 
pass  under  a  building,  to  the  extent,  at . 
least,  of  assuming  that  the  building  will  not 
fall  upon  him  by  its  own  weight.  We 
think  the  case  was  one  that  should  have 
been  left  to  the  jury  under  proper  instruc- 
tions from  the  court. 

Judgment  is  reversed,  and  a  new  trial 
granted. 

Montgomery,  Ch.  J.,  and  Grant,  J., 
concur.  Long,  J.,  concurs  in  the  result. 
Hooker,  J.,  did  not  sit. 
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1.  A  paper  is  a  will  which  la  duly  executed 
as  such,  and  reads:  This  la  good  to  Miss 
Ruble  Ferris  for  eight  hundred  dollars  for 
care  and  attendance  rendered  by  her  to  me  In 
my  last  sickness.  This  eight  hundred  dol- 
lars Is  to  be  collected  out  of  my  estate  after 
my  death,  provided,  however,  I  die  a  bachelor. 

a.  Parol  evidence  Is  admissible  to  show 
that  a  will  was  properly  executed  and  wit- 
nessed according  to  the  requirements  of  the 
statute. 

(July  10,  1901.) 

APPEAL  by  contestant  from  an  order  of 
the  Circuit  Court  for  Bay  County  ad- 
mitting to  probate  an  instrument  alleged  to 
be  the  last  will  and  testament  of  Jacob  E. 
Embody,  deceased.     Affirmed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  Porter  ft  Haffey  and  McDon- 
nell A  Duffy  for  appellant. 

Mr,  James  Van  Kleeck,  with  Mr.  T.  E. 
Webster,  for  appellee: 

The  instrument  is  a  will  pure  and  simple. 
The  manner  of  making,  witnessing,  and  the 
right  reserved  to  destroy  its  effect  by  mar- 
riage,— all  tend  to  show  the  intent  of  the 
maker  to  treat  the  instrument  as  a  will. 

The  intention  of  the  maker  is  the  pivot 
of  the  question,  and  is  to  be  gathered  from 
all  parts  of  the  instrument. 

Urich's  Appeal,  86  Pa.  386,  27  Am.  Rep. 
707 ;  Qristcold  v.  tiicks,  132  111.  494,  24  N. 
E.  63;  Rollins  v.  Davis,  96  Ga.  107,  23  S. 
E.  392;  Qoff  v.  Davenport,  96  Ga.  423,  23  S. 
E.  395;  Michigan  Mut.  Ben.  Asso.  v.  Rolfe, 
76  Mich.  146,  42  N.  W.  1094. 

A  will  is  the  disposition  of  one's  property 
to  take  effect  after  death. 

Re  High,  2  Dougl.  (Mich.)  515;  Bigley 
v.  Bouvey,  45  Mich.  370,  8  N.  W.  98; 
Morrell  v.  Dickey,  1  Johns.  Cli.  153; 
Bayley  v.  Bailey,  5  Cush.  245 ;  Gage  v.  Gage, 
12  N.  H.  371;  Schouler,  Wills,  5§  276,  2641; 
1  Redf.  Wills,  170. 

Long,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  appeal  from  an  order  of  the  pro- 
bate court  of  Bay  county  admitting  to  pro- 
bate a  certain  writing  which  is.  claimed  to 
be  the  last  will  and  testament  of  Jacob  E. 
Embody,  deceased,  who  died  May  8,  1898. 
The  paper  reads  as  follows: 

State  of  Michigan,  7  . 
County  of  Bay  Jw" 
To  Whom  It  may  Concern:  This  is  good 
to  Miss  Rubie  Ferris  for  eight  hundred  dol- 
lars, as  payment  for  care  and  attendance  ren- 
dered by  her  to  me  in  my  last  sickness.  This 
eight  hundred  dollars  is  to  be  collected  out 


of  my  estate  after   my  death;    providing, 
however,  I  die  a  bachelor. 

his 
Jacob  E.   X   Embody.     [L.  S.] 
mark. 
Signed  and  sealed  in  presence  of 
James  Petterson. 
Edwin  U.  Hover. 
Dated  at  Lengsville,  Bay  county,  Michi- 
gan, this  19th  day  of  February,  a.  d.  1898. 

There  is  no  question  but  that  the  deceased 
died  a  bachelor. 

The  cause  was  tried  in  the  circuit  court 
before  a  jury  on  the  appeal,  and  judgment 
entered  on  verdict  finding  the  instrument 
above  set  forth  to  be  the  last  will  and  testa- 
ment of  Jacob  E.  Embody,  deceased.  The 
administrator  of  the  estate  has  appealed. 
His  counsel  says  in  brief  that  but  two  ques- 
tions are  raised,  to  wit:  "(1)  Does  this 
paper  constitute  a  will,  even  if  properly  ex- 
ecuted and  witnessed?  (2)  Did  the  court 
err  in  the  admission  and  exclusion  of  testi- 
mony offered  showing  that  the  will  was  prop- 
erly executed  and  witnessed  according  to  the 
statute,  and  was  that  question  of  fact  prop- 
erly submitted  to  the  jury?" 

The  proponent  of  the  will  called  Jamea 
Petterson  as  a  witness.  He  testified  that 
he  came  to  the  house  of  one  Mr.  Ferris,  at 
Lengsville,  on  February  19,  1898;  that  he 
saw  the  deceased,  Jacob  E.  Embody,  upstairs 
in  the  house,  and  talked  with  him  awhile, 
when  deceased  tapped  on  the  window  and 
called  xEdwin  Hover,  the  other  witness  to  the 
will,  who  came  up;  that  the  paper  here 
claimed  to  be  the  will  of  Mr.  Embody  was 
then  signed  in  his  presence  by  Embody,  and 
that  he  and  Hover  signed  as  witnesses  to  it 
at  Mr.  Embody's  request ;  that  the  witnesses 
both  signed  at  the  request  of  Embody,  and 
in  his  presence  and  in  the  presence  of  each 
other;  that  Hover  wrote  the  words,  "Dated 
at  Lengsville,  Bay  county,  Michigan,  this 
19th  day  of  February,  1898,"  at  the  request 
of  Mr.  Embody ;  that  Embody  then  requested 
Hover  to  take  the  paper  and  keep  it  until  he 
(testator)  died  or  got  better,  and  if  he  died 
it  was  to  be  given  to  Mr.  Ferris,  and  if  he 
lived  it  was  to  be  returned  to  deceased.  Ed- 
win U.  Hover,  the  other  witness  to  the  pa- 
per, was  called,  and  testified  that  he  had 
known  Mr.  Embody,  the  testator,  about  a 
year ;  that  it  was  his  signature  to  the  will ; 
and  that  the  date  looked  like  his  handwrit- 
ing, but  that  he  was  not  positive  it  was  his 
handwriting.  He  further  testified  that  he 
signed  the  paper  at  his  home,  near  Union- 
ville,  about  a  year  after  it  was  dated  (that 
is,  about  the  6th  or  7th  of  February,  18991  , 
that  Mr.  Ferris  brought  the  paper  to  him  and 
asked  him  to  sign  it;  that  Ferris  told  him 
that  he  wrote  the  body  of  it,  but  that  Em- 
body died  so  suddenly  they  did  not  get  it 
quite  finished,  and  that  he  (Ferris)  knew  it 
was  all  right,  and  he  (witness)  supposed  it 


Note. — For  other  cases  In  this  series  as  to 
what  Is  sufficient  to  constitute  a  will,  see  notes 
to  Vroman  v.  Powers  (Ohio)  8  L.  R.  A.  39 ;  and 
Cawley's  Appeal  (Pa.)  10  L.  R.  A.  93 ;  also 
Drelsbach  v.   Serf  a  as   (Pa.)    3   L.   R.   A.   836; 
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Crocker  v.  Smith   (Ala.)  16  L.  R.  A.  576;  and 
i/ove  v.  Blauw  (Kan.)  48  L.  R.  A.  257. 

For  sufficiency  of  letter  to  constitute  will,  see 
Re  Richardson   ,Cal.)  15  L.  R.  A.  630,  and  note. 
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all  right,  and  signed  it;  that  the  other 
witness  (Petterson)  was  not  there,  and  Em- 
body was  not  there.  On  his  further  examina- 
tion the  witness  testified  that,  if  he  testified 
on  the  hearing  in  the  probate  court  that  he 
signed  the  paper  in  the  presence  of  Petter- 
son  and  at  the  request  of  Embody,  it  was 
false.  He  then  stated:  "I  lied  in  probate 
court  because  I  wae  under  the  influence  of 
liquor.  ...  I  was  somewhat  under  the 
influence  of  liquor  when  I  signed  this."  The 
proponent  introduced  testimony  tending  to 
ahow  that,  while  Mr.  Embody  was  still  liv. 
ing,  Mr.  Hover,  the  above  witness,  had  this 
paper  in  his  possession;  that  he  showed  it  to 
one  Otto  Bruce,  and  at  Embody's  request 
read  it  over  to  Bruce;  and  that  he  showed 
it  to  Mr.  Ferris's  son  Fred,  and  let  him  read 
it,  and  said  he  was  going  to  give  it  to  Mr. 
Ferris.  The  judge  of  probate  of  Bay  coun- 
ty was  called  as  a  witness,  and  testified  that 
Hover  was  called  as  a  witness  on  the  allow- 
ance of  the  will,  and  stated  that  "he  was 
passing  the  house  where  the  deceased  was  at 
that  tune,  and  that  the  deceased  beckoned 
to  him  to  come  up;  that  he  went  into  the  up- 
per room  of  the  house  and  there  were  par- 
ties present  (that  is,  the  two  subscribing 
witnesses  and  the  deceased) ;  that  the  de- 
ceased presented  him  the  paper  and  asked 
Urn  to  witness  it;  that  the  name  of  the  tes- 
tator had  been  signed  to  the  will;  and  that 
lie  then  and  there  signed  it  at  the  request 
of  the  deceased.  Other  testimony  was  also 
given  of  like  character.  The  witness  Hover 
was  recalled,  and  gave  testimony  tending  to 
ahow  that  he  never  showed  the  paper  to  Fred 
Ferris  or  Otto  Bruce. 

Upon  this  and  other  testimony  introduced 
In  the  case,  the  court  charged  the  jury: 
"Now,  I  charge  you  explicitly  that  unless 
this  will  was  signed  at  the  time  that  Petter- 
aon  says  he  signed  it,  in  the  presence  of  the 
testator  and  in  the  presence  of  each  other, 
the  will  is  void,  it  never  took  effect,  it  never 
became  a  will;  and  if  the  testimony  of  the 
young  man  that  it  was  carried  down  to  Tus- 
cola county  long  after  its  execution — if 
what  the  witness  said  was  true,  the  will  was 
never  completed,  because  it  must  be  com- 
pleted during  the  lifetime  of  the  testator. 
Now,  that  brings  us  to  the  second  question. 
If  the  will  was  signed  in  the  presence  of  these 
two  witnesses  and  in  the  presence  of  the  tes- 
tator, and  at  his  request,  the  will  is  valid 
and  effectual.  There  is  a  question  of  law 
as  to  whether  the  instrument  is  a  will  or 
not,  and  it  is  a  close  question.  My  first 
impression  was  the  same  as  my  brother  Mc- 
Donnell's. I  thought  it  was  a  mere  promise 
or  agreement  to  pay.  A  subsequent  partial 
examination  somewhat  changed  my  views, 
and  I  charge  you,  as  a  matter  of  law,  that 
it  is  a  will;  that  is,  if  it  is  proved  to  be 
properly  executed.  If  it  were  a  claim 
against  the  estate,  it  would  come  in  for  its 
share  of  the  money  with  the  other  creditors, 
and  might  consume  all  the  estate,  and  might 
be  of  value  to  the  amount  of  the  whole  face 
of  it  unless  the  debts  exceed  the  whole  value 
of  the  estate.  But,  as  a  will,  it  is  subject  to 
•11  the  debts  of  the  estate  before  the  legatee 
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gets  anything,  and  no  injustice  would  be 
done  if  it  is  allowed  as  a  will  or  claim,  pro- 
viding it  is  honest  and  just.  Now,  in  regard 
to  the  proof  of  this  will:  You  have  heard 
the  testimony  of  Petterson.  He  was  on  the 
stand  as  a  witness.  You  saw  how  he  be- 
haved, and  heard  what  he  had  to  say,  and,  no 
doubt,  observed  his  method  of  giving  his  tes- 
timony. If  you  believe  Mr.  Petterson,  you 
may  find  in  favor  of  this  will.  But.  before 
you  can  find  in  favor  of  the  will,  you  must 
find  that  both  Petterson  and  Hover  signed 
this  will  as  witnesses  at  the  time  that  Pet- 
terson says  he  signed  it.  Now,  in  support  of 
that  view  of  the  case,  this  may  be  said :  The 
testimony  of  this  bov  was  given  before  the 
probate  court  some  time  ago.  There  he  tes- 
tified substantially  the  same  as  Petterson 
testified,  according  to  his  own  testimony  and 
the  testimony  of  Judge  Wright.  The  events 
about  which  he  spoke  were  more  recent  in 
his  recollection  then  than  they  are  now,  or 
will  be  at  any  later  day  than  that  date.  I 
do  not  see  in  the  case  (it  has  not  leaked  out, 
at  least)  what  inducement  or  temptation 
was  held  out  to  this  boy  to  commit  perjury 
at  that  time,  or  to  make  a  forgery  bv  sign- 
ing the  will  aa  a  witness,  because  it  is  a 
forgery  to  attest  a  will  that  is  false.  Now, 
you  will  consider  that  in  regard  to  his  tes- 
timony. He  was  living  up  there  in  that 
neighborhood.  He  was  well  acquainted  with, 
and  a  near  neighbor  to,  the  parties  interest- 
ed; and  his  name  appears  upon  that  instru- 
ment, and  he  appeared  before  the  probate 
court  and  testified  to  it.  Now,  so  far,  there 
would  seem  nothing  unusual  about  him,  or 
the  evidence  that  he  gave,  or  the  things  that 
he  did.  If  anybody  else  had  done  it,  it 
would  be  a  very  natural  thing  to  do;  but 
he  says  that  he  swore  falsely  before  the 
judge  of  probate;  that  he  never  witnessed 
the  will  until  the  day  before  the  8th  of  March 
last, — the  7th  of  March, — when  Mr.  Ferris 
and  someone  else  came  to  him,  down  in  Fair- 
grove,  and  told  him  that  he  knew  that  the 
will  or  paper  contained  the  last  wishes  of 
Mr.  Embody,  which  he  assented  to,  and 
thought  there  was  no  harm  in  signing  it. 
It  is  possible  that  the  boy  was  innocent  in 
signing  that  document,  and  that  he  was  im- 
posed upon  or  induced  to  sign  it.  His  tes- 
timony in  regard  to  the  liquor  that  he  drank 
you  may  consider,  but  it  is  very  dangerous 
evidence  for  you  to  pay  much  attention  to. 
He  details  exactly  what  happened  immedi- 
ately after  that  same  time,  and,  so  far  as  it 
casts  a  dark  shadow  on  this  transaction  and 
seems  to  shed  light  on  the  other  side,  you 
will  consider  it  with  the  utmost  care,  if  you 

S've  any  credence  to  it  whatever.  He  testi- 
a  that  he  signed  it  on  the  7th  of  March. 
Judge  Wright  comes  here  and  testifies  that 
the  paper  was  filed  in  his  court  on  the  8th 
day  of  March,  and  that  he  saw  it  in  the 
hands  of  Judge  Webster  two  weeks,  and 
maybe  three  weeks,  before  that  day ;  and  he 
says  that,  while  he  cannot  swear  positively 
it  is  the  same  paper,  he  thinks  it  was.  Now, 
if  it  was  before  Judge  Wright  two  or  three 
weeks  before  the  8th  day  of  March,  it  could 
not  have  been  witnessed  by  this  Hover  on 
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the  7th  of  March,  and  his  testimony  is  false 
if  that  was  so ;  and  still  you  will  consider  it. 
Hover  himself,  in  answer  to  my  questions, 
stated  that  the  testimony  that  was  given  was 
false,  that  he  was  a  cousin  of  one  of  the  at- 
torneys in  the  case,  and  that  he  advised  him 
to  keep  out  of  the  way  of  the  officer  who 
wanted  to  serve  a  subpcena  upon  him.     My 
friend  McDonnell  has  stated  that  that  was 
no  offense  under  the  law  of  Michigan, — to 
keep  out  of  the  way  of  an  officer.    If  he  had 
kept  out  of  the  way  entirely, — got  away  be- 
fore he  was  served  with   the  subpcena, — it 
certainly  would  have  left  his  own  reputation 
a  great  deal  better  than  it  may  be  after  this 
trial.     But  he  admits  that  he  swore  falsely 
on  a  former  occasion.    He  plastered  himself 
over  many  times  more  by  detailing  his  con- 
nection with  the  forgery  of  this  will,  if  his 
version  be  true.    Now,  gentlemen,  you  can 
believe  that  testimony  if  you  want  to,  or 
you  can  reject  it  totally,  or  you  can  believe 
any  part  of  it  you  are  a  mind  to,  and  reject 
the  balance.    You  have  the  whole  matter  in 
your  hands,  and  you  ought  to  apply  your 
best  judgment  to  it.    It  is  a  general  rule  of 
law  that,  if  a  witness  deliberately  and  inten- 
tionally and  knowingly  testifies  falsely  in 
regard  to  one  part  of  a  case,  that  all  his  evi- 
dence in  the  case  may  be  rejected  by  the 
jury,  and  in  many  cases  ought  to  be,  because 
the  law  does  not  trust  even  to  the  jury  the 
task  of  picking  out  the  truth  from  the  false 
parts  of  the  perjurer's  testimony.     In  sup- 
port of  the  will  there  is  the  boy  Bruce,  who 
said  he  saw  this  man  Hover  have  it  along 
at  an  early  day ;  that  it  was  given  to  the  de- 
ceased; that  he  read  it  and  gave  it  back  to 
him.    Petterson  said  it  was  given  to  this 
young  man  for  safe-keeping  when  the  exe- 
cution of  the  will  was  finished.    The  Ferris 
boy  testified  that  he  worked  some  days  to 
pay  up  a  debt  of  his  father  to  Hover,  and 
that  he  saw  the  will;   that  this  man  told 
him  that  when  he  had  worked  out  the  debt 
he  was  going  to  give  it  to  his  father.     These 
are    confirmatory    circumstances    that    you 
may  consider,  always  bearing  in  mind  that 
to  sustain  this  will  you  have  got  to  find  that 
it  was  signed  at  the  time  Petterson  signed 
it,  in  the  presence  of  the  deceased,  at  his  re- 
quest, and  in  the  presence  of  each  other.     If 
you   do   not   find   that   fact,   you   will   find 
against   the   will.    If  you  do   find   it,   you 
will  find  in  favor  of  the  will ;  and  it  seems 
to  me  that  that  is  the  critical  point  in  the 


ca*e,  and  so  far  as  the  testimony  tends  to 
confirm  that  view  of  it,  or  tends  to  disaffirm 
that  view,  you  ought  to  consider  it  carefully. 
If  you  find  a  verdict,  it  will  either  be  that 
you  find  in  favor  of  the  will,  or  that  you 
find  against  the  will.  Put  it  in  those  words,, 
and  the  court  will  understand  by  that  that 
you  find  that  no  will  was  executed  or  proved, 
or  you  will  find  that  this  will  was  executed." 

Section  9266,  Comp.  Laws  1897,  provides: 
"No  will  made  within  this  state,  except  such 
nuncupative  wills  as  are  mentioned  in  the 
following  section,  shall  be  effectual  to  pass 
any  estate,  whether  real  or  personal,  nor  to 
charge  or  in  any  way  affect  the  same  unless 
it  be  in  writing  and  signed  by  the  testator 
or  by  some  person  in  his  presence  and  by  his 
express  direction,  and  attested  and  sub. 
scribed  in  the  presence  of  the  testator  by 
two  or  more  competent  witnesses."  It  is  the 
contention  of  counsel  for  contestant  that  this 
paper  does  not  constitute  a  will;  that,  if  it 
was  ever  executed,  it  is  nothing  more  than 
a  duebill  or  acknowledgment  of  a  debt  of 
$800  owing  to  Miss  Ferris  by  the  deceased. 
We  cannot  agree  with  this  construction  of 
the  paper.  It  is  a  will,  and  not  an  acknowl- 
edgment of  a  debt.  If  it  were  a  duebill  or 
an  acknowledgment  of  a  debt,  it  could  not 
have  been  defeated  by  the  marriage  of  the 
testator.  It  was  to  take  effect  only  at  the 
death  of  the  testator.  It  was  said  in  Laut- 
enshlager  v.  Lautenshlager,  80  Mich.  292,  45 
N.  W.  147:  "The  form  of  any  instrument 
is  of  little  consequence  in  determining  wheth- 
er it  is  a  will  or  not.  If  it  be  executed  with 
the  formalities  required  by  the  statute,  and 
if  it  is  to  operate  only  after  the  death  of 
the  maker,  it  is  a  will."  Many  cases  are 
cited  in  that  case  in  support  of  the  above^ 
proposition,  to  which  attention  is  called. 
Woerner,  Am.  Law  of  Administration,  *C1, 
and  notes.  The  jury  found,  under  proper 
instructions,  that  it  was  the  intention  of 
Jacob  £.  Embody  to  will  to  Rubie  Ferris  the 
sum  of  $800,  to  be  taken  by  her  at  his  death, 
on  condition  that  he  died  a  bachelor ;  and  we 
think  the  finding  is  supported  by  the  evi- 
dence. 

We  find  no  error  in  the  record,  in  the  ad- 
mission or  rejection  of  evidence.  The  cause 
was  fairly  submitted  to  the  jury. 

The  order  of  the  court  below  must  be  af- 
firmed. 

The  other  Justices  concur. 
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STATE  of  Minnesota,  Respt., 
v. 
CRESCENT  CREAMERY  COMPANY,  Appt. 

( Minn ) 

•Section    7002,    Gen.    Stat.    1894,    which 

•Headnote  by  Start,  Ch.  J. 


prohibits  the  sale  of  cream  that  con- 
tains less  than  20  per  cent  of  fat,  la  a  valid 
exercise  of  the  police  power,  and  constitu- 
tional. 

(May  24,  1901.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Municipal  Court  of  St.  Paul  con- 


Note. — For  some  cases  in  this  series  as  to  or- 
dinances to  protect  milk  supply,  see  State  ▼. 
Pnpaquier  (La.)  26  L.  R.  A.  162;  Deems  v. 
Baltimore    (Md.)    26   L.   R.    A.   541;    State  t. 
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Broadbelt  (Mo.)  45  L.  R.  A.  433;  State  v.  Nel- 
son (Minn.)  34  L.  R.  A.  318;  and  State  t. 
Schlenker   (Iowa)   51  L  L  A.  348. 
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victing  it  of  violating  a  statute  fixing  the 
quality  of  cream  which  might  be  lawfully 
•old  in  the  state.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  F.  W.  Zollinan,  with  Messrs.  Dur- 
ment  A  Moore,  for  appellant: 

The  police  power  of  the  state  is  not  with- 
out limitations. 

State  v.  Chicago,  M.  &  St.  P.  R.  Co.  68 
Minn.  385,  38  L.  R.  A.  672,  71  N.  W.  400; 
State  v.  Donaldson,  41  Minn.  82,  42  N.  W. 
781 ;  State  v.  Aslesen,  50  Minn.  7,  52  N.  W. 
220. 

The  legislature  is  not  authorized,  in  the 
exercise  of  the  police  power,  to  enact  a  meas- 
ure in  order  to  protect  one  person  or  a  dozen 
persons  from  disease  or  fraud. 

Cream  is  a  natural  product,  and  when  not 
diseased  or  impure  is  not  only  harmless,  but 
beneficial,  as  food  and  for  many  other  pur- 
poses, whether  it  contains  10  per  cent  of  fat 
or  35  per  cent  of  fat.  It  is  commonly  known 
that  there  is  no  practice  of  adulterating 
cream,  as  there  is  in  the  case  of  milk,  nor 
of  simulating  it,  as  in  the  case  of  butter, 
and  that  pure  cream  is  wholesome  though 
it  contains  less  than  20  per  cent  of  fat. 

All  classification  must  be  based  upon  sub- 
stantial distinctions. 

State  ex  rel.  Courthouse  &  City  Hall 
Comrs.  v.  Cooley,  65  Minn.  550,  58  N.  W. 
150;  State  ex  reL  McCue  v.  Ramsey  County 
Bht.riff,  48  Minn.  239,  51  N.  W.  112. 

This  statute  does  not  prohibit  the  owner 
of  cows  from  taking  cream  of  any  richness 
from  the  milk.  Every  citizen,  having  ac- 
quired property  lawfully,  if  it  is  not  dan- 
gerous to  the  public,  has  the  right  to  sell  it. 

Re  Jacobs,  98  N.  Y.  102,  50  Am.  Rep.  636; 
Piople  v.  Marx,  99  N.  Y.  385,  52  Am.  Rep. 
34,  2  N.  E.  29 ;  People  v.  Oillson,  109  N.  Y. 
399,  17  N.  E.  343;  Kuhn  v.  Detroit,  70  Mich. 
634,  38  N.  W.  470;  Cooley,  Const.  Lim.  6th 
ed.  p.  49. 

Messrs.  T.  R.  Kane  and  O.  H.  O'Neill, 
for  respondent: 

That  part  of  the  act  in  question  prohib- 
iting the  sale  of  cream  containing  less  than 
20  per  cent  of  fat  is  a  valid  exercise  of  the 
police  powers  of  the  state. 

Butler  v.  Chambers,  36  Minn.  71,  30  N. 
W.  308;  Polinsky  v.  People,  73  N.  Y.  65; 
People  v.  Cipperly,  101  N.  Y.  634,  4  N.  E. 
107;  Com.  v.  Waite,  11  Allen,  264,  87  Am. 
Dec.  711;  State  v.  Smyth,  14  R.  I.  100,  51 
Am.  Rep.  344;  People  v.  Worden  Orocer  Co. 
118  Mich.  604,  77  N.  W.  315;  State  v.  Camp- 
hell,  64  N.  H.  404,  13  Atl.  585;  Kansas  City 
▼.  Cook,  38  Mo.  App.  660;  Powell  v.  Com. 
114  Pa.  265,  60  Am.  Rep.  350,  7  Atl.  913, 
127  U.  S.  679,  32  L.  ed.  254,  8  Sup.  Ct.  Rep. 
992,  1257;  State  v.  Addington,  12  Mo.  App. 
214. 

The  legislature  has  the  power  to  require 
that  all  cream  sold  shall  come  up  to  a  cer- 
tain standard  of  richness. 

State  v.  Campbell,  64  N.  H.  404,  13  Atl. 
585 ;  People  v.  Cipperly,  37  Hun,  324 ;  Peo- 
ple v.  Worden  Orocer  Co.  118  Mich.  604,  77 
N.  \Y\  315. 
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If  the  legislature  has  the  power  to  fix  a 
standard  for  the  protection  of  the  public 
health  or  prevention  of  fraud,  its  judgment 
of  what  this  standard  shall  be  is  conclusive 
upon  the  courts. 

State  v.  Campbell,  64  N.  H.  404,  13  Atl. 
585;  People  v.  Worden  Orocer  Co.  118  Mich. 
604,  77  N.  W.  315;  Powell  v.  Com.  114  Pa. 
265,  60  Am.  Rep.  350,  7  Atl.  913,  127  U.  S. 
680,  32  L.  ed.  257.  8  Sup.  Ct.  Rep.  992,  1257 ; 
State  v.  Smyth,  14  R.  I.  100,  51  Am.  Kep. 
344;  Com.  v.  Waite,  11  Allen,  264,  87  Am. 
Dec.  711 ;  People  v.  Cipperly,  101  N.  Y.  634, 
4  N*.  E.  107 ;  Butler  v.  Chambers,  36  Minn. 
72,  30  N.  W.  308. 

The  fact  that  the  effect  of  the  law  is  to 
prevent  the  sale  of  a  wholesome  article  of 
food  does  not  render  the  law  unreasonable 
and  invalid. 

Butler  v.  Chambers,  36  Minn.  71,  30  N. 
W.  308;  Powell  v.  Com.  114  Pa,  265,  60  Am. 
Rep.  350,  7  Atl.  913;  People  v.  Worden 
Grocer  Co.  118  Mich.  604,  77  N.  W.  315; 
Com.  v.  Shirley,  152  Pa.  170,  25  Atl.  819. 

Nothing  but  a  clear  usurpation  of  power 
prohibited  will  justify  the  judicial  depart- 
ment in  pronouncing  an  act  of  the  legisla- 
tive department  unconstitutional  and  void. 

Powell  v.  Com.  114  Pa.  265,  60  Am.  Rep. 
350,  7  Atl.  913. 

Mr.  W.  B.  Douglas,  Attorney  General, 
also  for  respondent. 


Start,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  appeal  from  the  judgment  of 
the  municipal  court  of  the  city  of  St.  Paul 
convicting  the  defendant  of  the  offense  of 
selling  cream  containing  less  than  20  per- 
cent of  fat,  contrary  to  the  provisions  of 
Gen.  Stat.  1894,  §  7002.  The  record  con- 
tains no  settled  case  or  bill  of  exceptions* 
but  the  judgment  recites  upon  its  face  that 
before  sentence  the  defendant's  counsel 
moved  that  the  defendant  be  discharged  on 
the  ground  that  the  statute  was  unconstitu- 
tional; hence  the  facts  charged  did  not  con- 
stitute a  public  offense.  Some  technical  ob- 
jections are  here  made  to  the  complaint,  but 
so  far  as  appears  from  the  record,  they  were 
not  made  in  the  court  below,  and  the  sole 
question  for  our  decision  is  the  constitu- 
tionality of  the  statute.  It  is  in  these 
words:  "No  person  shall  sell  or  offer  for 
sale  any  cream  taken  from  impure  or  dis- 
eased milk,  or  cream  that  contains  less  than 
20  per  cent  of  fat.  Whoever  violates  the 
provisions  of  this  section  shall  be  deemed 
guilty  of  a  misdemeanor,  and  shall  be  pun- 
ished by  a  fine  of  not  less  than  $10  nor  more 
than  $100."  The  defendant  claims  that 
this  statute,  in  so  far  as  it  prohibits  the  sale 
of  cream  solely  because  it  contains  less  than 
20  per  cent  of  fat,  is  unconstitutional,  be- 
cause it  is  unreasonable,  and  not  a  proper 
exercise  of  the  police  power,  is  based  upon  an 
arbitrary  classification,  and  is  special  legis- 
lation, and  is  an  unlawful  restraint  of  trade, 
and  illegally  restricts  the  citizen's  right  to 
contract  and  to  pursue  a  lawful  calling,  and 
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deprives  him  of  his  liberty  and  property 
without  due  process  of  law.  The  section  of 
the  statute  in  question  is  a  part  of  the  Gen- 
eral Statutes  of  the  state,  which  were  en- 
acted to  prevent  deception  in  the  sale  of 
dairy  products,  and  its  obvious  purpose  is 
to  fix  a  standard  for  cream,  and  forbid  the 
sale  of  anv  cream,  as  such,  which  is  below 
the  prescribed  standard,  whereby  unsuspect- 
ing purchasers  may  be  defrauded.  It  must 
be,  and  is,  construed  so  as  to  effectuate 
such  purpose.  We  accordingly  hold  that  the 
statute  in  question  forbids,  and  only  forbids, 
the  sale  of  cream,  as  such,  which  is  below  the 
prescribed  standard.  So  construed,  the  stat- 
ute is  a  proper  exercise  of  the  police  power 
of  the  state,  and  is  valid.  Its  constitution- 
ality rests  upon  the  same  principles  as  does 
the  validity  of  statutes  prohibiting  the  sale 
of  milk  unless  it  contains  a  prescribed  per- 
centage ot  fat  and  solids,  and  other  similar 
statutes.  The  constitutionality  of  such  stat- 
utes has  been  uniformly  sustained.  Butler 
v.  Chambers,  30  Minn.  69,  30  N.  W.  308,  1 
Am.  St.  Rep.  644,  and  notes;  Com.  v.  Evans, 
132  Mass.  11;  State  v.  Smyth,  14  R.  I.  100, 
51  Am.  Rep.  344;  State  v.  Campbell,  64  N. 
H.  402,  18  Atl.  585;  Kansas  v.  Cook,  38  Mo. 
App.  060.  Counsel  for  the  defendant,  while 
practically  conceding  the  validity  of  statutes 
fixing  a  standard  for  milk,  and  forbidding 
the  sale  of  milk  below  such  standard,  seeks 
to  distinguish  such  statutes  from  statutes 
of  the  character  of  the  one  we  are  consider- 
ing, for  the  reason  that  "cream  is  a  natural 
product,  and,  when  not  diseased  or  impure, 
is  not  only  harmless,  but  beneficial  as  food 
and  for  many  other  purposes,  whether  it 
contains  10  per  cent  of  fat  or  35  per  cent  of 
fat.  It  is  commonly  known  that  there  is 
no  practice  of  adulterating  cream  as  there 
is  in  the  case  of  roilk,  nor  of  simulating  it  as 
in  the  case  of  butter,  and  that  pure  cream 
is  wholesome,  though  it  contains  less  than 
20  per  cent  of  fat."  We  cannot  take  ju- 
dicial knowledge  of  the  supposed  facts  thus 
asserted ;  for,  if  this  is  a  matter  in  which  we 
are  required  to  take  judicial  notice  of  the 
facts,  we  know  that  it  is  entirely  feasible 
to  mix  pure  cream  with  a  limited  amount  of 
milk,  and  produce  a  mixture  which  may  be 
©old  to  the  inexperienced  as  pure  cream. 
Undoubtedly  there  is  less  necessity  for  a  stat- 
ute to  prevent  deception  in  the  sale  of  cream 
than  there  is  of  one  to  prevent  fraud  in  the 
sale  of  milk,  because  the  latter  may  be 
classed  as  a  necessity,  and  the  former  as  a 
luxury,  and  its  sale  not  as  general  as  that 
of  milk ;  but  the  distinction  is  one  of  degree, 
not  of  principle.  In  either  case  the  legisla- 
ture is  the  sole  judge  of  the  necessity  and 
propriety  of  preventing  deception  in  the  sale 
of  the  article,  by  appropriate  legislation. 
Powell  v.  Pennsylvania,  127  U.  S.  678,  32 
L.  ed.  253,  8  Sup.  Ct  Rep.  092,  1257.  And 
the  legislature,  by  this  statute,  having,  in 
the  exercise  of  the  police  power,  fixed  a 
standard  for  all  cream  to  be  sold  as  such, 
the  act  is  valid. 

Judgment  affirmed. 
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•1.  Sections  7098,  7087,  Ge».  Stat.  189*, 
rel»ti»«  to  tfee  Bale  of  lard  substi- 
tutes, construed.  Held,  that  they  forbid  the 
sale  of  eottolene  which  Is  manufactured  so  as> 
to  resemble  lard,  unless  the  package  contain- 
ing It  Is  labeled,  "Lard  Substitute/' 

2.  Evidence  in  tnts  case  Justified  the> 
eonrletion  of  the  defendant  of  tbe  offense 
of  selling  eottolene  without  Its  being  so  la- 
beled. 

(Broum  and  Lewis,  JJ.,  dissent.} 

(June  21,  1901.) 

APPEAL  br  defendant  from  a  judgment 
of  the  Municipal  Court  of  Minneapolis 
convicting  him  of  violating  the  provisions  of 
a  statute  against  the  selling  of  lard  substi- 
tutes.     Affirmed. 

The  facts  are  stated  in  the  opinions. 

Messrs.  Flsmnery  ft  Cooke  and  Wen- 
dell Hertlg,  for  appellant: 

The  manifest  purpose  of  the  legislature  in 
enacting  the  law  of  1893  was  to  take  eotto- 
lene, a  compound  consisting  of  a  mixture 
of  beef  stearine  and  refined  cotton-seed  oil, 
out  of  the  provisions  of  the  law  of  1891, 
and  to  permit  its  manufacture  and  sale  in 
this  state  without  requiring  it  to  be  labeled 
"Lard  Substitute,"  provided,  however,  thai 
it  shall  not  be  ''manufactured  in  imitation 
of  lard/' 

The  fact  of  resemblance  doss  not  of  it- 
self establish  the  fact  of  imitation. 

The  mixture  called  eottolene  may  be  mads) 
"in  semblance  of  lard,"  or  "as  a  substitute 
for  lard,"  and  "designed  to  take  the  plana 
of  lard,"  in  either  case,  without  being  la- 
beled "Lard  Substitute." 

A  natural  and  inherent  resemblance  does 
not  constitute  an  imitation. 

People  v.  Arensberg,  105  N.  Y.  123,  69 
Am.  Rep.  483,  UN.  E.  277;  Plumley  v. 
Massachusetts,  155  U.  S.  462,  39  L.  ed.  223, 
5  Inters.  Com.  Rep.  590,  15  Sup  Ct.  Rep. 
154 ;  People  v.  Meyer,  44  App.  Div.  1,  60  N. 
Y.  Supp.  415. 

The  sale  of  white  eottolene  is  not  a  mis- 

*Headnotes  by  Stabt,  Cb.  J. 

None. — For  another  case  In  this  series  dls- 
cusstng  statute  requiring  Imitation  lard  to  be 
labeled,  see  State  v.  Snow  (Iowa)  11  L.  R.  A. 
355. 

As  to  constitutionality  of  statute  forbidding 
the  sale  of  oleomargarine  unless  It  Is  colored 
pink,  see  State  v.  Myers  (W.  Va.)  35  L.  R.  A. 
844. 

For  regulation  of  sale  of  oleomargarine  gen- 
erally, see  State  v.  Marshall  (N.  H.)  1L.B.A. 
51,  and  note;  Com  em  rel.  Allegheny  County  v. 
Miller  (Pa.)  8LR.A.  633,  and  note;  Com.  em 
rel.  Allegheny  County  v.  Weiss  (Pa.)  11  L.  R. 
A.  580,  and  note;  Re  Gooch  (C.  C.  D.  Minn.)  10 
L.  R.  A.  S30;  Com.  v.  Huntley  (Mass.)  15  L. 
R.  A.  839;  Com.  v.  Paul  (Pa.)  30  L.  R.  A.  396; 
and  Com.  ex  rel.  Philadelphia  County  v.  Schol* 
lenberger  (Pa.)  22  L.  R.  A   155. 


1901. 


State  t.  Han60h. 


m 


demeanor  within  the  express  wording  of  the 
law. 

Orosvenor  v.  Duffy,  121  Mich.  220,  80  K. 
W.  20. 

The  legislature  might  prohibit  artificial 
coloring  to  create  a  semblance  of  lard. 

People  v.  Arensberg,  105  N.  Y.  123,  59 
Am.  Rep.  483,  11  N.  E.  277;  Plumley  v. 
Massachusetts,  155  U.  S.  475,  39  L.  ed.  228, 
6  Inters.  Com.  Rep.  590,  15  Sup.  Ct.  Rep. 
154;  Schollenberger  v.  Pennsylvania,  171  U. 
6.  18,  43  L.  ed.  49,  18  Sup.  Ct.  Rep.  757. 

But  it  could  not  require  artificial  coloring 
to  prevent  a  resemblance. 

Collins  v.  New  Hampshire,  171  U.  S.  30, 
43  L.  ed.  60,  18  Sup.  Ct.  Rep.  768. 

Messrs.  Frank  Heady  and  Edward  F. 
Walte,  for  respondent: 

This  legislation  has  been  greatly  modified, 
if  not  wholly  wiped  out,  by  chapter  280, 
Laws  1901.  The  clear  intention  was  to 
conditionally  exempt  from  the  requirements 
of  the  act  the  specific  substance  styled  "cot- 
tolene," describing  it  by  its  distinctive  in- 
gredients, and  permit  it  to  be  sold  without 
other  mark  than  its  own  name  and  the  name 
of  its  maker,  so  long  as  it  should  be  made 
as  a  "Lard  Substitute"  merely,  and  should 
not  be  brought  within  the  class  of  "simu- 
lated articles,"  i.  e.,  articles  #  defined  by  the 
legislature  as  "made  in  the*  semblance  of 
lard,  or  as  an  imitation  of  lard,"  and  by 
this  court  as  articles  "which  so  resemble 
lard  that  they  are  liable  to  be  passed  off  on 
thepublic  as  lard." 

The  amendment  gave  the  manufacturers 
of  cottolene  the  choice  between  two  courses, 
each  with  its  appropriate  obligation;  they 
might  market  the  article  under  its  and  their 
names  only,  in  which  case  the  duty  was  im- 
posed to  continue  to  make  it  so  that  it 
should  not  resemble  lard  closely  enough  to 
be  "liable  to  be  passed  off  on  the  public  as 
lard;"  or  they  might  make  it  "in  the  sem- 
blance of  lard,  or  as  an  imitation  of  lard," 
in  which  case  they  must  continue  to  market 
it  under  the  brand  or  label  "Lard  Substi- 
tute." If,  therefore,  this  appellant  sold 
cottolene  which  was  made  "in  the  semblance 
of  lard,  or  as  an  imitation  of  lard,"  and  was 
not  marked  "Lard  Substitute,"  he  can  find 
no  protection  under  the  amendment  of  1893. 
The  phrase,  "manufactured  in  the  imitation 
of  lard,"  in  the  amendment,  is  precisely 
synonymous  with  the  phrase  "made  as  an 
imitation  of  lard,"  in  the  original  act,  and 
the  latter  phrase  is  synonymous  with,  "made 
in  the  semblance  of  lard,"  as  used  in  the 
same  act.  The  amendment  therefore  per- 
mits the  sale  of  cottolene  without  the  brand 
or  label  "Lard  Substitute"  only  when  so 
made  as  not  to  be  "in  the  semblance  of 
lard,"  t.  e.,  not  to  so  resemble  lard  as  to 
simulate  it  in  appearance  and  be  "liable  to 
be  sold  and  passed  off  on  the  public  as  lard." 

McAllister  v.  State,  72  Md.  390,  20  Atl. 
143;  State,  Bayles,  Prosecutor,  v.  Newton, 
60  N.  J.  L.  549,  18  Atl.  77 ;  People  v.  Arens- 
berg,  105  N.  Y.  123,  59  Am.  Rep.  483,  11 
N.  E.  277. 

If  an  article  of  food  should,  under  any 
circumstances,  be  marked  under  such  a 
regulative  law,  it  is  difficult  to  see  why  the 
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fact  that  it  bears  its  natural  and  inherent 
outward  appearance  furnishes  any  reason 
for  omitting  such  marking. 

Palmer  v.  State,  39  Ohio  St  236,  48  Am. 
Rep.  429;  Pierce  v.  State,  63  Md.  592;  Stale 
v.  Snow,  81  Iowa,  643,  11  L.  R.  A.  355,  47 
N.  W.  777;  State,  Bayles,  Prosecutor,  v. 
Newton,  50  N.  J.  L.  549,  18  Atl.  77;  Stolz 
v.  Thompson,  44  Minn.  271,  46  N.  W.  410. 

The  natural  color  of  an  article  of  food 
may  even  be  required  to  be  artificially 
changed  in  order  to  prevent  deception. 

State  ex  rel.  Weideman  v.  Morgan,  55 
Minn.  183,  56  N.  W.  688;  Armour  Packing 
Co.  v.  Snyder,  84  Fed.  136;  Collins  v.  New 
Hampshire,  171  U.  S.  30,  43  L.  ed.  60,  18 
Sup.  Ct.  Rep.  768;  Schollenberger  v.  Penn- 
sylvania, 171  U.  S.  18,  43  L.  ed  55,  18  Sup. 
Ct,  Rep.  757. 

Start,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  defendant  was  convicted  in  the  mu- 
nicipal court  of  the  city  of  Minneapolis  of 
the  offense  of  selling  a  can  of  cottolene, 
manufactured  in  imitation  of  lard,  and  de- 
signed to  take  its  place,  without  labeling 
the  package  "Lard  Substitute."  He  was 
sentenced  to  pay  a  fine  of  $25  and  costs.  He 
appealed  from  the  judgment,  and  the  im- 
portant question  for  our  decision  is  whether 
his  conviction  was  justified  by  the  evidence. 
The  statute  upon  which  the  conviction  rests 
is  Gen.  Stat.  1894,  «§  7028,  7037.  So  far 
as  here  material,  §  7028  is  to  the  effect  that 
every  person  who  manufactures  or  sells  any 
substance  made  in  the  semblance  of  lard,  or 
as  an  imitation  thereof,  or  a  substitute  there- 
for, designed  to  take  the  place  of  lard,  shall 
cause  the  package  containing  it  to  be  labeled 
"Lard  Substitute."  The  original  of  this  sec- 
tion is  Laws  1891,  chap.  12,  5  3,  and  it  has 
never  been  directly  amended;  but  §  12  of 
the  same  chapter,  which  originally  declared 
any  violation  of  the  provisions  of  the  act 
to  be  a  misdemeanor  and  fixed  the  penalty, 
was  by  Laws  1893,  chap.  126,  amended. by 
adding  thereto  substantially  this:  "Pro- 
vided, however,  that  the  provisions  of  this 
act  shall  not  apply  to  cottolene,  a  compound 
consisting  of  a  mixture  of  beef  stearine  and 
refined  cotton-seed  oil,  where  the  .  .  . 
package  .  .  .  shall  be  labeled  .  •  . 
with  the  word  'Cottolene,'  .  .  .  and  pro- 
vided, further  that  said  cottolene  shall  not 
be  manufactured  in  imitation  of  lard,  and 
shall  not  contain  any  substance  deleterious 
to  health."  Section  12,  as  so  amended,  is 
now  §  7037.  It  is  to  be  observed  that  the 
offense  is  defined  by  5  7028,  and  the  gist  of 
it  is  the  selling  of  any  substance  made  in 
the  semblance  of  lard,  or  in  imitation  there- 
of, or  a  substitute  therefor,  designed  to  take 
the  place  of  lard,  unless  the  package  con- 
taining it  is  labeled  as  required,  while  the 
proviso  of  §  7037  excepts  from  the  operation 
of  S  7028  cottolene,  consisting  of  the  mix- 
ture therein  designated,  if  labeled  as  such, 
and  if  it  is  not  manufactured  in  imitation 
of  lard,  and  does  not  contain  any  substance 
deleterious  to  health.  This  proviso,  then, 
must  be  construed  as  an  exception  to  the 
statute  creating  the  offense,  and  as  imp©*- 
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ing  the  burden  upon  a  defendant  charged 
-  with  the  offense,  and  shown  to  have  sold  any 
substance  made  in  the  semblance  of  lard,  or 
as  an  imitation  thereof  or  a  substitute  there- 
for, designed  to  take  the  place  of  lard,  with- 
out the  label,  of  proving  that  the  article  sold 
was  within  the  exception.  State  v.  Corcoran, 
70  Minn.  12,  72  N.  W.  732.  No  testimony 
was  offered  on  behalf  of  the  defendant,  but 
it  is  here  claimed  that  the  state  affirma- 
tively proved  that  the  article  sold  was  with- 
in the  exception,  and  that  the  proviso  to 
f  7037  was  fullv  complied  with  by  the  de- 
fendant in  making  the  sale.  If  this  be  so, 
it  follows  that  the  evidence  is  not  sufficient 
to  sustain  the  conviction.  The  evidence, 
however,  was  practically  conclusive  that  the 
article  sold  was  intended  as  a  substitute  for 
lard,  and  that  it  resembled  in  its  appear- 
ance commercial  lard;  that  is,  lard  made 
exclusively  from  the  fat  of  the  ho£,  and  pre- 
pared and  sold  by  the  large  packing  houses 
of  the  country.  But  the  defendant  insists 
that  such  resemblance  was  a  natural  one, 
and  has  no  tendency  to  establish  the  fact 
that  it  was  manufactured  in  imitation  of 
lard,  within  the  meaning  of  the  statute. 
That  is,  it  is  claimed  that  the  selling  of  cot- 
tolene,  which  is  designed  to  take  the  place 
of  lard,  without  labeling  it  "Lard  Substi- 
tute," is  not  within  the  statute,  although 
it  resembles  lard  made  exclusively  from  the 
fat  of  the  hog,  unless  such  resemblance  is 
artificially  and  intentionally  created  in 
manufacturing  it.  This  limitation  of  the 
meaning  of  the  words  of  the  statute,  "manu- 
factured in  imitation  of  lard/'  is  too  nar- 
row. The  meaning  of  these  words  is  to  be 
ascertained  by  reading  them  in  connection 
with  the  provisions  of  S  7028,  which  were 
construed  and  held  constitutional  in  the 
case  of  State  ▼.  Aslesen,  50  Minn.  5,  52  N. 
W.  220,  in  which  the  court  said:  "It  is 
evident  from  its  language  that  its  provi- 
sions are  not  confined  to  articles  'made  in 
the  semblance  of  lard,  or  as  an  imitation  of 
lard/  or  which  so  resemble  lard  that  they 
are  liable  to  be  sold  and  passed  off  on  the 
public  as  lard,  and  which,  for  the  sake  of 
brevity,  we  may  call  'simulated  articles.' 
The  act  applies  as  well  to  any  substance 
made  as  a  'substitute  for  lard,  and  which  is 
designed  to  take  the  place  of  lard/  and 
which  consists  of  any  mixture  or  compound 
of  animal  or  vegetable  oils  or  fats,  other 
than  hog  fat,  in  the  form  of  lard,  whether 
such  substance  resembles  lard  in  appearance 
or  not."  On  the  trial  of  the  case  cited,  the 
defendant  offered  to  show,  not  only  that  cot- 
tolene  was  wholesome,  but  that  it  did  rot 
resemble  lard  in  appearance.  At  the  next 
session  of  the  legislature  after  the  filing  of 
the  decision  in  that  case  the  proviso  in 
question  was  enacted,  whereby  cottolene, 
labeled  as  such,  was  excepted  from  the  pro- 
visions of  the  statute,  if  not  manufactured 
in  imitation  of  lard.  The  statute  before  its 
amendment  required  the  label  "Lard  Substi- 
tute" on  all  articles  offered  for  sale  which 
were  made  in  the  semblance  of  lard,  or  as 
an  imitation  thereof,  and  also  upon  any 
substance  designed  to  take  the  plsce  of  lard, 
whether  it  resemble  lard  or  not.  Now,  it 
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is  manifest  that  the  intention  of  the  amend- 
ment was  to  permit  any  substance  desigued 
to  take  the  place  of  lard,  which  does  not  re- 
semble lard,  to  be  sold  under  its  own  label, 
because  such  a  substance  cannot  be  passed 
off  upon  the  public  as  lard.  It  is  equally 
clear  that  it  was  not  the  purpose  of  the 
amendment  to  permit  the  sale,  without  the 
prescribed  label,  of  any  article  made  in 
semblance  of  lard,  or  as  an  imitation  there- 
of, so  that  it  would  be  liable  to  be  put  off 
as  lard.  To  give  the  amendment  any  other 
construction  would  defeat  the  very  purpose 
of  the  statute.  It  follows  that  the  words 
of  the  amendment,  "manufactured  in  imita- 
tion of  lard/'  are  to  be  given  the  same  effect 
as  the  words,  "semblance  of  lard,  or  as  an 
imitation  of  lard,"  in  the  original  section. 
We  therefore  hold  that  5§  7028  and  7037 
forbid  the  sale  of  cottolene  which  is  manu- 
factured so  as  to  resemble  lard,  unless  the 
package  containing  it  is  labeled  "Lard  Sub- 
stitute," although  such  resemblance  is  a 
necessary  result  of  its  manufacture, — an  im- 
probable hypothesis.  This  construction  of 
the  statute  does  not  render  it  unconstitu- 
tional, for  it  does  not  prohibit  the  sale  of 
cottolene,  but  simply  requires  that  when  it 
is  designed  to  take  the  place  of  lard,  and 
so  resembles  .lard  that  it  is  liable  to  be 
passed  off  upon  the  public  for  lard,  the  pack- 
age containing  it  must  be  marked  "Lard 
Substitute."  Or,  in  other  words,  the  stat- 
ute, as  we  have  construed  it,  does  not  at- 
tempt to  prohibit  the  sale  of  cottolene.  It 
may  be  manufactured  and  sold,  but  if  it  is 
designed  to  take  the  place  of  lard,  and  is 
manufactured  in  imitation  of  lard,  it  is  not 
within  the  provisions  of  the  act  of  1893,  ex- 
cepting it  from  the  operation  of  the  act  of 
1891.  In  such  a  case  the  provisions  of  the 
latter  act  only  apply,  and  it  must  be  labeled 
"Lard  Substitute.  On  the  other  hand,  if 
it  is  not  so  manufactured,  it  is  within  the 
exception,  and  the  provisions  of  the  act  of 
1891  do  not  apply,  and  it  may  be  sold  with- 
out such  label.  There  is  no  hardship  in  this 
requirement  that  cottolene  manufactured  so 
as  to  resemble  lard  shall  be  labeled  "Lard 
Substitute."  If  cottolene  is  just  as  whole- 
some, just  as  good,  and  cheaper  than  lard, 
let  it  compete  with  the  hog  product  on  fair 
terms,  under  a  label  declaring  the  truth, — 
that  it  is  a  substitute  for  lard,  and  not 
lard,  as  it  appears  to  be.  It  probably  is 
true  in  this  particular  case  that  the  pack- 
age containing  the  cottolene  was  so  marked 
that  no  intelligent  purchaser  could  be  de- 
ceived into  believing  that  he  was  buying 
lard.  But  it  is  the  province  of  the  legisla- 
ture to  determine  what  precautions  must  be 
observed  to  prevent  deception  in  the  sale  of 
fcod  products,  and  courts  have  no  power  to 
substitute  something  else  which  they  may 
deem  to  be  equally  as  efficacious.  It  is  only 
when  the  specific  means  prescribed  by  the 
legislature  to  prevent  such  deception  are  ar- 
bitrary or  prohibitive  that  the  courts  can 
interfere.  We  hold,  upon  the  whole  record, 
that  the  evidence  is  sufficient  to  justify  tha 
conviction  cf  the  defendant  of  the  offense  of 
selling  a  substance  manufactured  in  imita- 
tion of  lard,  and  designed  to  take  the  place 
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of  it,  without  the  prescribed  label,  within 
the  meaning  of  the  statute  as  we  here  con- 
strue it,  and,  further,  that  the  evidence  re- 
ceived for  that  purpose  was  competent  and 
'material. 

Judgment  affirmed. 


J.,  dissenting: 
Statutes  of  the  character  of  the  one  un- 
•der  consideration  in  this  case-  are  consti- 
tutional and  valid  only  when  enacted  in  the 
interests  of  the  public  welfare.  A  statute 
prohibiting  the  manufacture  or  sale  of  a 
wholesome  article  of  food  could  not  be  up- 
held for  a  moment,  but  the  manufacture  or 
sale  of  unwholesome  food  products  may  be 
prohibited,  and  statutes  enacted  for  that 
purpose  are  sustained  by  all  the  courts. 
But  no  case  can  be  found  sustaining  an  ab- 
solute prohibition  of  the  manufacture  or 
sale  of  wholesome  articles.  Such  statutes 
are  within  the  authority  of  the  lawmaking 
power  when  their  object  or  purpose  is  to 

f  reserve  the  public  health,  or  to  prevent 
raud  and  deception  by  the  sale  of  articles 
manufactured  in  imitation  of  other  commod- 
ities. To  preserve  the  public  health  and  to 
prevent  fraud  and  deception  of  this  kind,  it 
is  perfectly  legitimate  and  proper  for  the 
legislature  to  prohibit  the  sale  of  unwhole- 
some articles  of  food,  and  to  require  that 
all  imitations  and  substitutes  be  placed  on 
the  market  and  sold  under  their  true  names. 
Oleomargarine  statutes  are  illustrations  on 
this  subject.  That  article  or  commodity 
was  manufactured,  not  only  as  a  substitute 
for  butter,  but  in  imitation  thereof,  and  for 
the  purpose  and  with  the  intent  of  placing 
it  on  the  market  to  be  sold  as  butter.  To 
prevent  fraud  and  deception,  and  in  the  in- 
terests of  the  public  good,  laws  were  en- 
acted whose  object  and  aim  was  to  compel 
oleomargarine  to  stand  or  fall  on  its  own 
merits.  No  complaint  can  be  made  of  such 
statutes,  nor  of  the  decisions  upholding 
them.  They  become  clearly  within  the  po- 
lice power  of  the  government,  and  are  nec- 
essary to  the  proper  protection  of  the  pub- 
lic. The  statute  under  which  defendant  in 
the  case  at  bar  was  prosecuted  is  S§  7028- 
7037,  Gen.  Stat.  1894.  The  statute  was  en- 
acted in  1891,  and  provides  generally  that 
no  person  shall,  within  this  state,  manufac- 
ture for  sale,  or  have  in  his  possession  with 
the  intent  to  sell  or  expose  for  sale,  as  lard, 
any  substance  not  the  legitimate  product  of 
the  fat  of  the  hog,  unless  such  article  or 
substitute  be  plainly  marked  "Lard  Substi- 
tute." Penalties  are  provided  for  a  viola- 
tion of  the  statute.  Subsequent  to  the 
passage  of  this  act  the  case  of  State  v.  As- 
lesen,  50  Minn.  5,  52  N.  W.  220,  arose,  and 
was  there  construed  and  interpreted.  The 
-defendant  was  charged  in  that  case  with  vio- 
lating the  statute  by  selling  an  article  for 
lard  without  having  it  marked  and  labeled 
-as  required  by  the  act,  and  he  interposed  in 
defense  that  the  article  sold  by  him  was 
•cottolene.  He  offered  to  prove  that  cotto- 
lene  was  a  wholesome  article  of  food,  but 
was  not  permitted  to  do  so,  and  his  convic- 
tion was  sustained  because  of  the  fact  that 
the  article  was  not  properly  labeled  as  re- 
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quired  by  statute.  In  1893  the  legislature, 
acting  evidently  on  the  theory  that  cotto- 
lene  was  a  wholesome  article  of  food,  and 
was  proper  to  be  manufactured  and  sold 
under  its  own  title  and  upon  its  own  merits, 
amended  the  act  of  1891  by  adding  thereto 
the  following  proviso:  "Provided,  however, 
that  the  provisions  of  this  act  shall  not  ap- 
ply to  cottolene,  a  compound  consisting  of 
a  mixture  of  beef  stearine  and  refined  cot- 
ton-seed oil,  where  the  tierce,  barrel,  tub, 
pail,  or  package  containing  the  same  shall 
be  distinctly  and  legibly  branded  or  labeled 
in  letters  not  less  than  one-half  inch  in 
length,  with  the  word  'Cottolene'  and  the 
name  and  location  of  the  person  or  firm 
manufacturing  the  same,  and  provided  fur- 
ther that  said  cottolene  shall  not  be  manu- 
factured in  imitation  of  lard  and  shall  not 
contain  any  substance  deleterious  to  health" 
[S  70371.  By  this  amendment  cottolene 
was  expressly  taken  from  the  operation  of 
the  prior  act,  and  explicitly  recognized  as 
not  being  a  substitute  for  lard,  but  a  proper 
and  wholesome  article  of  food.  So  that,  un- 
der the  law  as  it  stands  to-day,  cottolene 
may  be  sold  if  distinctly  labeled  "Cottolene" 
on  the  pail  or  the  package  in  which  it  is 
contained.  And  the  only  provision  of  the 
statute  which  can  have  any  bearing  upon 
the  case  is  the  second  provision  contained 
in  the  act  of  1893,  as  follows:  "Provided 
further,  that  said  cottolene  shall  not  be 
manufactured  in  imitation  of  lard,  and  shall 
not  contain  any  substance  deleterious  to 
health."  And  the  only  proper  and  legiti- 
mate inquiry  is  whether  the  pail  of  cotto- 
lene sold  to  complainant  was  manufactured 
and  sold  in  imitation  of  lard.  That  it  was 
not  seems  to  me  beyond  controversy.  The 
package  in  which  it  was  contained  was 
plainly  marked  "Cottolene,"  as  required  by 
the  statutes,  was  sold  to  complainant  as 
cottolene,  and  there  is  no  pretense  of  a 
claim  that  he  was  deceived  or  defrauded  in 
any  way.  He  asked  for  cottolene,  and  was 
{given  that  article,  not  as  a  substitute  or  an 
imitation  of  lard,  but  for  what  it  purported 
to  be,  and  what  he  asked  for  and  desired  to 
purchase.  The  burden  of  proof  was  upon 
the  state  to  establish  a  violation  of  the  law 
by  evidence  beyond  a  reasonable  doubt.  In 
this  the  state  wholly  failed.  It  was  incum- 
bent upon  the  prosecution  to  show  and  pro^ 
that  the  cottolene  sold  to  complainant  was 
manufactured  in  imitation  of  lard, — not 
that  it  had  the  semblance  of  lard  in  appear- 
ance or  color,  but  that  it  was  in  fact  pur- 
posely and  intentionally  manufactured  as 
an  imitation.  Clearly,  under  this  statute, 
in  order  to  show  that  an  article  is  made  in 
imitation  of  another,  it  is  necessary  to 
prove  an  intention  and  purpose  on  the  part 
of  the  manufacturer  to  do  so.  If  a  com- 
bination of  the  natural  ingredients  of  cot- 
tolene, namely  beef  stearine  and  refined  cot- 
ton-seed oil,  resembles  lard  in  color,  it  by 
no  means  follows  that  it  was  manufactured 
in  imitation  of  that  article.  It  appeared  in 
this  case  from  the  evidence  introduced  by 
the  state  itself  that  the  cottolene  in  ques- 
tion contained  nothing  but  the  ingredients 
specified  in  the  act  of  1893.    The  purpose 


478 


Minnesota  Bufkemk  Court. 


J  usb,. 


and  intent  necessary  to  be  shown  by  the 
prosecution  for  the  violation  of  a  statute 
like  the  one  here  under  consideration  are 
very  clearly  discussed  in  the  case  of  PeopU 
v.  Meyer,  44  App.  Div.  1,  60  N.  Y.  Supp. 
415.  The  case  is  one  involving  the  statute 
on  the  subject  of  oleomargarine,  and  is  di- 
rectly in  point.  The  court  there  said: 
"The  defect  in  plaintiff's  proof  was  the 
omission  to  show  that  the  appearance  of 
oleomargarine  in  its  natural  condition  dif- 
fered from  that  of  the  substance  which  the 
defendant  sold  as  butter,  or,  in  other  words, 
that  the  oleomargarine  had  been  changed  in 
some  manner  so  as  to  make  it  look  like  but- 
ter. It  is  settled  that  the  legislature  can- 
not constitutionally  prohibit  the  sale  of  ole- 
omargarine, except  so  far  as  the  product  is 
made  to  simulate  some  other  substance  and 
thereby  deceive  the  people.  ...  In  or- 
der, therefore,  that  the  express  prohibition 
against  the  manufacture  and  sale  of  oleo- 
margarine contained  in  §  26  of  the  agricul- 
tural law  .  .  .  shall  be  deemed  consti- 
tutional, it  is  essential  to  construe  that  pro- 
hibition with  the  remainder  of  the  section, 
as  forbidding  only  the  manufacture  and 
sale  of  oleomargarine  when  it  is  manufac- 
tured in  imitation  or  semblance  of  natural 
butter.  Adopting  this  construction,  there 
was,  as  has  already  been  said,  a  failure  of 
proof  on  the  part  of  the  plaintiff,  in  omit- 
ting to  give  evidence  of  the  imitative  char- 
acter of  the  substance  sold  by  the  defend- 
ant. It  is  impossible  to  say  that  the  ap- 
pearance of  the  oleomargarine  had  been  al- 
tered so  as  to  make  it  resemble  natural  but- 
ter, unless  we  know  in  the  first  instance 
what  oleomargarine  looks  like  in  its  normal 
condition.  There  is  no  testimony  in  the 
record  on  this  subject,  and  it  is  not  a  mat- 
ter of  which  the  courts  can  take  judicial 
cognizance."  The  opinion  of  the  majority 
in  the  case  at  bar,  it  seems  to  me,  goes  far 
beyond  the  necessities  of  the  occasion,  and 
is  evidence  of  much  labor  and  ingenuity  to 
sustain  this  prosecuton.  They  expressly 
hold  that  the  statutes  forbid  the  sale  of 
cottolene  unless  the  package  which  contains 
it  is  labeled  "Lard  Substitute,"  although 
its  resemblance  to  lard  is  an  incidental  re- 
sult of  its  manufacture.  The  decision  is 
( palpably  in  the  teeth  of  the  statute,  and  a 
construction  thereof  which  renders  it  un- 
constitutional and  void.  It  is  in  the  teeth 
of  the  statute  because  the  amendment  of 
1893  expressly  provides  that  the  provisions 
of  the  prior  act — that  of  1891 — shall  not 
apply  to  cottolene.  Notwithstanding  this 
express  declaration  of  the  legislature,  the 
majority  apply  the  former  statute  to  the 
same  extent  and  with  the  same  force  and 
effect  as  though  the  act  of  1893  had  not 
been  passed.  The  construction  given  the 
statute  by  the  majority  renders  it  uncon- 
stitutional and  void,  because  it  interprets 
the  same  as  prohibiting  the  sale  of  a  whole- 
some article  of  food.  It  is  conceded  that 
cottolene  is  wholesome,  and  the  bcoks  will 
be  searched  in  vain  for  a  case  upholding 
legislation  prohibiting  the  sale  of  such  an 
article  simply  because  it  resembles  some 
other  article.  For  these  reasons  I  dissent. 
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Lewis,  J.,  dissenting: 

I  concur  with  Justice  Brown.  The 
soning  of  the  majority  opinion  is  based  upon 
purely  technical  grounds,  and  I  feel  it  my 
duty  to  register  a  protest.  Chapter  12,. 
Gen.  Laws  1891,  contains  a  plain  and  direct 
prohibition  against  the  selling  as  lard,  and 
as  a  substitute  for  lard,  or  as  an  imitation 
of  lard,  any  compound  designed  to  take  the 
place  of  lard,  unless  the  same  shall  be  pro- 
vided with  a  label  containing  the  words. 
"Lard  Substitute,"  and  stating  the  ingredi- 
ents and  the  name  of  the  manufacturer.  la 
the  Aslesen  Case  the  defendant  sold  cotto- 
lene without  labeling  it,  and  it  was  held 
that  cottolene  was  a  lard  substitute,  and, 
if  sold,  must  be  labeled  as  provided  by  the 
act.  The  decision  rests  upon  the  theory 
that  this  compound  was  designed  to  take 
the  place  of  an  old  and  well-known  article,, 
and,  such  products  being  comparatively  new 
on  the  market,  their  qualities  and  ingredi- 
ents are  not  usually  a  matter  of  common* 
knowledge.  As  stated  in  the  opinion  in  that 
case:  "Many  of  them,  like  cottolene,  may 
be  entirely  wholesome,  but,  in  this  day  of 
the  common  adulteration  of  articles  of  food,, 
others  may  be  composed  of  deleterious  in- 
gredients. And  what  may  be  wholesome  for 
one  person  may  be  unwholesome  for  another. 
Moreover,  it  is  also  a  matter  of  common 
knowledge  that,  whether  well  founded  or 
not,  there  is  a  popular  prejudice  against 
certain  ingredients  as  an  article  of  food. 
This  is  so,  for  example,  with  cotton-seed 
oil.  Many  would  not  purchase  or  use  a 
lard  substitute  of  which  that  oil  was  an  in- 
gredient, or  any  article  of  food  prepared 
with  it.  In  view  of  all  these  facts,  the  leg- 
islature has  seen  fit  to  require  the  seller  of 
these  lard  substitutes  to  label  the  article 
which  he  sells  with  what,  for  convenience, 
we  may  call  a  quantitative  analysis  of  it* 
ingredients,  and  to  require  the  seller  of  any 
article  of  food  prepared  with  such  lard  sub- 
stitute to  give  notice  of  the  fact  to  the  pur- 
chaser, so  that  he  may  know  just  what  he 
is  buying.  This  certainly  does  not  deprive 
the  seller  of  his  property  without  due  proc- 
ess of  law.  No  man  has  a  constitutional 
right  to  keep  secret  the  composition  of  sub- 
stance which  he  sells  to  the  public  as  ar- 
ticles of  food."  Upon  this  theory,  it  was 
immaterial  whether  the  compound,  cotto- 
lene, was  wholesome  or  not,  which  was  the 
exact  point  for  review  in  that  case.  At  the 
very  next  session  the  legislature  proceeded 
to  remove  the  effect  of  that  decision  by  en- 
acting the  proviso  of  chapter  126,  Gen.  Law* 
1893.  In  the  referred-to  decision  the  court 
had  declared  that,  even  if  cottolene  was  a 
wholesome  preparation,  it  must  be  labeled 
"Lard  Substitute;"  but  the  legislature,  rec- 
ognizing the  wholesomeness  of  the  article 
and  the  public  demand  for  it,  amended  the 
act  of  1891  by  providing  that  it  should  not 
apply  where  cottolene  consisted  of  a  mix- 
ture of  beef  stearine  and  refined  cotton-seed 
oil,  and  was  labeled  "Cottolene,"  containing 
the  name  and  location  of  the  manufacturer. 
In  other  words,  by  the  amendment  the  leg- 
islature enabled  manufacturers  of  cottolene 
to  place  the  product  on  the  market  upon  it* 
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own  merit*.  As  a  precaution  against  fraud, 
and  to  further  protect  the  public  against 
injurious  compounds  in  the  form  of  cotto- 
lene, the  second  proviso  was  added,  which 
simply  means  this:  That  in  the  manufac- 
ture of  cottolene  nothing  shall  he  added  to 
the  ingredients  of  its  composition  (beef 
stearine  and  refined  cotton-seed  oil)  which 
will  cause  it  to  be  an  imitation  of  lard.  If, 
through  the  manufacturing  process  of  the 
ingredients  recognized  by  the  statute,  cotto- 
lene comes  out  to  resemble  lard,  that  fact 
is  immaterial,  so  long  as  no  foreign  sub- 
stance, deleterious  to  health,  is  introduced 
in  its  composition.  It  is  well  known  that 
lard  varies  in  color,  running  from  a  grayish 
tint  to  a  pure  white,  according  to  the  care 
taken  in  its  making;  and  in  like  manner 
cottolene  may  vary  in  color.  Under  the 
evidence  in  this  case  before  us,  it  was  con- 
clusively shown  that  the  product  was  a 
compound  of  pure  beef  stearine  and  refined 
cotton-seed  oil,  although  it  resembled  com- 
mercial lard.  The  reasoning  of  the  main 
opinion  leads  to  the  most  absurd  results. 
As  if,  with  the  label  "Cottolene,"  in  large 
type,  encircling  the  can,  a  purchaser  might 
be  deceived  and  his  innocence  imposed  upon, 
because,  on  opening  the  can,  he  found  its 
contents  resembling  commercial  lard, — a 
clearer  white  than  might  be  produced  by 
the  natural  mixing  of  the  ingredients.  With 
equal  reason  it  may  be  argued  that  deceit 
has  been  practised,  and  some  concoction  im- 
posed on  innocence,  when  lard,  in  its  process 
of  making,  does  not  come  out  a  clear  white, 
as  is  frequently  the  case,  though  made  of 
pure  hog  fat.  As  the  court  has  construed 
the  law,  it  would  seem  to  offer  a  premium 
on  adulteration,  to  make  the  article  sell 
upon  its  merits  as  cottolene. 


P.  H.  KRAY,  Appt., 
v. 

Anton  MUGGLI  et  al.,  Respts. 
(84  Minn.  90.) 

•Where  the  flow  of  a  stream  of  water 
has    beea    diverted    from    Its   natural 

channel,  or  obstructed  by  a  permanent  dam, 
and  such  diversion  or  obstruction  has  contin- 
ued for  the  time  necessary  to  establish  a  pre- 
scriptive right  to  perpetually  maintain  the 
same,  the  riparian  owners  along  such  stream 
of  water,  who  have  improved  their  property 
with  reference  to  the  change  and  In  reliance 
on  the  continuance  thereof,  acquire  a  recipro- 
cal right  to  have  the  artificial  conditions  re- 
main undisturbed ;  and  the  person  who  placed 
the  obstruction  In  the  stream,  or  caused  the 
diversion  of  the  waters,  and  all  those  claiming 
under  or  through  him,  are  estopped  upon 
principles  of  equity  from  restoring  the  waters 
to  their  natural  channel  or  state  to  the  In- 
jury of  such  riparian  owners. 

(Start,  Ch.  J.,  dissents.) 

(June  28,  1901.) 

•TTeadnote  by  Bnowx,  J. 


Notd. — As  to  prescriptive  rights  in  artificial 
condition  of  a  body  of  water,  see  Pewaukee  v. 
Bavoy  (Wis.)  GO  L.  R.  A.  836,  and  note. 
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APPEAL  by  complainant  from  an  order  of 
the  District  Court  for  Stearns  County 
denying  a  new  trial  after  judgment  in  favor 
of  defendant  in  an  action  to  enjoin  him 
from  removing  a  milldam.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Reynolds  e\  Roeser,  for  appel- 
lant: 

The  doctrine  of  the  law  of  the  case  is  not 
applicable  to  the  present  action  for  the  fol- 
lowing reasons: 

1.  When  this  court  filed  its  final  opinion 
upon  the  former  appeal  it  clearly  indicated 
to  the  litigants  that  it  intended  that  the 
action  should  be  retried  upon  the  merits. 

2.  The  questions  involved  in  the  present 
appeal  are  of  great  public  importance. 

Where  the  questions  involved  are  of  great 
importance,  and  great  public  interests  are 
involved,  courts  frequently  withhold  their 
assent  from  their  own  previous  adjudica- 
tions. 

Hammond  v.  Inloes,  4  Md.  138 ;  Sharon  v. 
Sharon,  79  CaL  633,  22  Pac.  26,  131;  Hamil- 
ton v.  Marks,  63  Mo.  167. 

3.  The  doctrine  that  a  prior  decision  is 
conclusive  upon  subsequent  appeals,  where 
such  prior  decision  is  erroneous,  or  that  it 
is  conclusive  whether  right  or  wrong,  is  one 
from  which  many  of  the  states  are  reced- 
ing, and  which  ought  not  to  exist  anywhere. 

Hastings  v.  Foxworthy,  45  Neb.  676,  34 
L.  R.  A.  321,  63  N.  W.  955. 

4.  The  doctrine  of  the  law  of  the  case  does 
not  apply  to  the  present  appeal  for  the  rea- 
son that  the  findings  of  fact  in  the  present 
record  are  materially  different,  and  the 
principles  of  law  announced  on  the  first  ap- 
peal are  not  applicable. 

A  prior  decision  is  not  conclusive  upon 
questions  presented  on  the  second  appeal, 
where  there  are  material  changes  in  the 
evidence,  pleadings,  or  findings. 

McNamara  v.  Pengilly,  64  Minn.  543,  67 
N.  W.  661 ;  Fellows  v.  St.  Louis  Bridge  Co. 
45  111.  App.  589;  Central  R.  &  Bkg.  Co.  v. 
Smith,  80  Ga.  526,  5  S.  E.  772;  Hart  v.  Del- 
aware, L.  &  W.  R.  Co.  76  Hun,  296,  27  N.  Y. 
Supp.  767;  Walker  v.  Cole  (Tex.  Civ.  App.) 
27  S.  W.  882 ;  Chicago,  St.  P.  M.  &  0.  R.  Co. 
v.  Bryant,  13  C.  C.  A.  249,  27  U.  S.  App. 
681,  65  Fed.  969;  Ryan  v.  Tomlinson,  39 
Cal.  639;  McLennon  v.  Prentice,  85  Wis. 
427,  55  N.  W.  764;  Lane  v.  Starkey,  20 
Neb.  586,  31  N.  W.  238;  Ohio  d  M.  R.  Co. 
v.  Hill,  7  Ind.  App.  255,  34  N.  E.  646; 
Frisby  ▼.  Parkhurst,  29  Md.  58,  96  Am. 
Dec.  503;  Stanton  v.  Thompson,  49  N.  H. 
275;  New  York  Small  Stock  Co.  v.  Third 
Ave.  R.  Co.  16  Misc.  64,  37  N.  Y.  Supp.  637; 
Bloomfield  v.  Buchanan,  14  Or.  181,  12  Pac. 
238;  Wallace  v.  Sisson,  114  Cal.  42,  45  Pac. 
1000;  Elston  v.  Kennicott,  52  111.  272; 
Kelly  v.  Thuey,  143  Mo.  422,  45  S.  W.  300. 

Where  the  facts  are  different,  and  the 
opinion  was  not  intended  to  be  res  judicata, 
but  remanded  the  case  for  a  trial  de  novo, 
the  doctrine  of  the  law  of  the  case  does  not 
apply. 

Johnson  v.  Bailey,  17  Colo.  59,  28  Pac. 
81;  Burton  v.  Perry,  146  111.  71,  34  N.  E. 
60. 

Section  6878,  Gen.  Stat  1894,    provides: 
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"No  person  or  persons  shall  drain  or  at- 
tempt to  drain  any  lake,  pond,  or  body  of 
water  in  this  state,  which  has  been  mean- 
dered and  metes  and  bounds  established  by 
the  government  of  the  United  States,  in  the 
survey  of  the  public  lands." 

Where  an  act  is  prohibited  by  law,  or  the 
doing  of  it  is  a  criminal  offense,  no  legal 
right  can  be  predicated  upon  said  act. 

Handy  v.  St.  Paul  Globe  Pub.  Co.  41 
Minn.  188,  4  L.  R.  A.  460,  42  N.  W.  872; 
Buckley  v.  Humason,  60  Minn.  195,  10  L. 
R.  A.  423,  52  N.  W.  385 ;  Bishop,  Contr.  §§ 
471,  647;  1  Pom.  Eq.  Jur.  9  402;  Bandage 
v.  Studabaker  Bros.  Mfg.  Co.  142  Ind.  148, 
34  L.  R.  A.  303,  41  N.  E.  380;  Woods  v. 
Armstrong,  54  Ala.  150,  25  Am.  Rep.  674; 
Miller  v.  Ammon,  145  U.  S.  421,  30  L.  ed. 
759,  12  Sup.  Ct.  Rep.  884. 

The  meandered  lakes  above  the  dam,  being 
more  than  160  acres  in  extent,  and  capable 
of  a  beneficial  public  use  for  fishing,  fowl- 
ing, boating,  or  furnishing  water  supplies 
for  domestic,  municipal,  or  agricultural 
purposes,  are  public  waters  the  use  of  which 
for  such  purposes  cannot  be  interfered  with 
by  individuals,  whether  riparian  owners  or 
not. 

Minn.  Gen.  Laws  1897,  chap.  257,  §  1; 
Lamprey  v.  State,  52  Minn.  181,  18  L.  R. 
A.  670,  53  N.  W.  1139;  Miller  v.  Menden- 
hallt  43  Minn.  95,  8  L.  R.  A.  89,  44  N.  W. 
1141;  Minneapolis  Mill  Co.  v.  St.  Paul  Wa- 
ter Comrs.  56  Minn.  485,  58  N.  W.  33. 

The  appellant,  Kray,  being  a  riparian 
owner  on  Knaus  lake,  as  well  as  an  oper- 
ator, in  connection  with  his  hotel,  of  a 
steamboat  upon  the  navigable  waters  of  the 
lakes  and  river,  has  suffered  a  special  dam- 
age not  common  to  the  public ;  and  a  private 
action  to  enjoin  the  defendants  from  inter- 
fering with  such  right  can  be  sustained. 

Page  v.  Mille  Lacs  Lumber  Co.  53  Minn. 
492,  55  N.  W.  608,  1119;  Aldrich  v.  Wet- 
more,  52  Minn.  164,  53  N.  W.  1072;  Potter 
v.  Howe,  141  Mass.  357,  6  N.  E.  233;  French 
v.  Connecticut  River  Lumber  Co.  145  Mass. 
261,  14  N.  E.  113. 

The  defendant  Muggli  and  his  grantors 
have  obtained,  by  adverse  possession  for  a 
period  of  more  than  forty  years,  the  right 
to  maintain  a  dam  across  the  Sauk  river, 
and  to  flow  the  water  upon  the  lands  of  ri- 
parian owners  above  such  dam;  and  such 
riparian  owners  have  also,  through  the  ad- 
verse possession  of  themselves  and  their 
grantors  for  the  same  period,  obtained  the 
reciprocal  right  to  have  the  water  remain 
at  such  high  stage;  and  the  defendant  Mug- 
gli, and  the  other  defendants  claiming  un- 
der him,  are  estopped  from  restoring  the 
water  of  such  river  to  its  original  state. 

Where  the  natural  flow  of  water  has  been 
diverted  or  collected  by  a  permanent  artifi- 
cial dam  into  an  artificial  channel,  and  such 
•condition  has  continued  for  more  than 
twenty  years,  the  riparian  owners  along 
such  stream  of  water  obtain  the  prescrip- 
tive right  to  have  the  water  remain  at  such 
high  stage,  and  the  person  who  placed  the 
permanent  obstruction  in  ihe  stream,  and 
-all  other  persons  claiming  by,  through,  or 
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under  him,  are  estopped  from  restoring  the 
water  to  its  original  state. 

Beeston  v.  Weate,  5  El.  &  Bl.  986,  25  L. 
J.  Q.  B.  N.  S.  115;  Sutcliffe  v.  Booth,  32  L. 
J.  Q.  B.  N.  S.  136;  Nut  tall  v.  Bracewell,  4 
Hurlst.  &  C.  714,  36  L.  J.  Exch.  N.  S.  1 ; 
Holker  v.  Porritt,  L.  R.  8  Exch.  107,  L.  R. 
10  Exch.  59,  42  L.  J.  Exch.  N.  S.  85,  44  L. 
J.  Exch.  N.  S.  52;  Roberts  v.  Richards,  50 
L.  J.  Ch.  N.  S.  297,  44  L.  T.  N.  S.  271; 
Jones,  Easements,  §5  808-810;  Washb.  Ease- 
ments, §  47,  pp.  411,  419;  Gould,  Waters, 
§§  159,  225,  340;  Woodbury  ▼.  Short,  17  Vt. 
387,  44  Am.  Dec.  344 ;  Ford  v.  Whitlock,  27 
Vt.  265;  Belknap  v.  Trimble,  3  Paige,  577; 
Shepardson  v.  Perkins,  58  N.  H.  354;  De- 
laney  v.  Boston,  2  Harr.  (Del.)  489; 
Mathewson  v.  Hoffman,  77  Mich.  420,  6  L. 
R.  A.  349,  43  N.  W.  879;  Smith  v.  Youmans, 
96  Wis.  103,  37  L.  R.  A.  285,  70  N.  W.  1115; 
Murchie  v.  Gates,  78  Me.  300,  4  Atl.  698; 
Canton  Iron  Co.  v.  Biwabik  Bessemer  Co, 
63  Minn.  367,  65  N.  W.  643;  Watkins  v. 
Peck,  13  N.  H.  360,  40  Am.  Dec.  156;  Sul- 
len v.  Runnels,  2  N.  H.  255,  9  Am.  Dec.  55 ; 
Fleming's  Appeal,  65  Pa.  445;  Green  v. 
Carotta,  72  Cal.  267,  13  Pac.  685;  Freeman 
v.  Weeks,  45  Mich.  335,  7  N.  W.  904;  Adams 
v.  Manning,  48  Conn.  477;  Weatherby  v. 
Meiklejohn,  56  Wis.  73;  Middleton  v.  Greg- 
orie,  2  Rich.  L.  638;  Reading  v.  Althouse,  93 
Pa.  400. 

The  erection  of  a  permanent  dam  in  the 
year  1856  by  the  grantors  of  the  defendant 
Muggli,  and  the  maintenance  thereof  since 
that  date,  have  created  a  new  channel  or 
level  of  the  waters  of  the  Sauk  river  and  the 
several  lakes  through  which  the  same 
courses,  which  has  become  by  long  lapse  of 
time  the  natural  channel  or  level  thereof; 
and  the  removal  of  such  dam,  as  threatened 
by  the  defendants,  is  an  unlawful  interfer- 
ence with  such  new  natural  channel  of  level 
of  said  river  and  lakes,  and  the  water  there- 
in. 

Where  a  permanent  obstruction  has  been 
placed  in  a  natural  watercourse,  and  the 
flow  and  level  of  the  waters  have  been  di- 
verted and  changed,  and  such  change  con- 
tinues for  more  than  twenty  years,  the  same 
rights  may  be  presumed  in  favor  of  the 
owners  of  land  through  which  it  flows  as  if 
such  artificial  stream  had  been  the  natural 
one. 

Mag  or  v.  Chadunck,  11  Ad.  &  El.  571; 
Beeston  v.  Weate,  5  El.  &  Bl.  986,  25  L.  J. 
Q.  B.  N.  S.  115;  Sutcliffe  v.  Booth,  32  L.  J. 
Q.  B.  N.  S.  136;  Nuttall  v.  Bracewell, 
Hurlst.  &  C.  714,  36  L.  J.  Exch.  N.  S.  1; 
Holker  v.  Porritt,  L.  R.  8  Exch.  107,  L.  R. 
10  Exch.  59,  42  L.  J.  Exch.  N.  S.  85,  44  L. 
J.  Exch.  N.  S.  52;  Roberts  v.  Richards,  50 
L.  J.  Ch.  N.  S.  297,  44  L.  T.  N.  S.  271; 
Gould,  Waters,  5  225;  Adams  v.  Manning, 
48  Conn.  477;  Mathewson  v.  Hoffman,  77 
Mich.  420,  6  L.  R.  A.  349,  43  N.  W.  879; 
Belknap  v.  Trimble,  3  Paige,  577;  Finley  v. 
Hershey,  41  Iowa,  389;  Smith  v.  Youmans, 
96  Wis.  103,  37  L.  R.  A.  285,  70  N.  W.  1115; 
Weatherby  v.  Meiklejohn,  56  Wis.  73,  13  N. 
W.  697;  Murchie  v.  Gates,  78  Me.  300,  4 
Atl.  698:  Shepardson  v.  Perkins,  58  N.  H. 
354;  Wat  kirn  v.  Peek,  13  N.  H.  360,  40  Am. 
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Dec.  156;  Fleming's  Appeal  05  Pa.  444; 
Canton  Iron  Co.  v.  Biwabik  Bessemer  Co. 
63  Minn.  367,  65  N.  W.  643. 

The  respondent  and  other  riparian  own- 
ers hare,  through  the  adverse  possession  of 
themselves  and  their  grantors  for  a  period 
of  forty  years,  obtained  the  prescriptive 
right  to  have  the  water  remain  at  the  stage 
created  by  the  dam,  and  this  artificial  con- 
dition or  level  of  the  water  having  ripened 
into  the  natural  condition,  the  defendants 
cannot  justify  the  commission  of  the  overt 
act  of  removing  the  dam  upon  the  ground 
that  they  have  a  right  to  abandon  their 
easement 

A  person  in  the  quiet  and  undisturbed 
possession  of  real  estate  can  maintain  any 
and  all  actions  necessary  to  protect  the  en- 
joyment of  such  possession  and  all  ease- 
ments pertaining  thereto. 

Wright  v.  Lewis,  5  Rich.  L.  212,  55  Am. 
Dec.  714;  Ferguson  v.  Witsell,  5  Rich.  L. 
280,  57  Am.  Dec.  744;  Brown  v.  Bowen,  30 
N.  Y.  519,  86  Am.  Dec.  406;  Nicholson  v. 
Drennan,  35  S.  C.  333,  14  S.  E.  719;  Gress 
lAtmbnr  Co.  v.  Leitner,  91  Ga.  810,  18  S.  E. 
62;  Allen  v.  Dunlap,  24  Or.  229,  33  Pac. 
675;  Swift  v.  Agnes,  33  Wis.  240. 

Injunction  is  the  proper  remedy. 

High,  Inj.  9  794;  Lyon  v.  McLaughlin, 
32  Vt.  423;  Jones,  Easements,  §  879;  Angell, 
Watercourses,  5  444. 

Messrs.  O.  W.  Stewart  and  Stewart  St 
Brewer,  for  respondents: 

The  decision  of  the  court  upon  the  former 
appeal  is  the  law  of  this  case. 

Bradley  v.  Norris,  67  Minn.  48,  69  N.  W. 
624;  Johnson  v.  North  Western  Teleph. 
Exch.  Co.  54  Minn.  37,  55  N.  W.  829 ;  Piper 
v.  Sawyer,  78  Minn.  221,  80  N.  W.  970; 
Vaule  v.  Miller,  69  Minn.  440,  72  N.  W.  452; 
Schleuder  v.  Corey,  30  Minn.  501,  16  N.  W. 
401 ;  Tilleny  v.  Wolverton,  54  Minn.  75,  55 
N.  W.  822;  Ayer  v.  Stewart,  16  Minn.  89, 
Gil.  77 ;  Lough  v.  Bragg,  19  Minn.  357,  Gil. 
309;  Woodbury  v.  Dorman,  15  Minn.  341, 
Gil.  274;  Stapp  v.  The  Clyde,  44  Minn.  510, 
47  N.  W.  160;  Malmgren  v.  Phinney,  65 
Minn.  25,  67  N.  W.  649 ;  Hutchinson  v.  Chi- 
cago d  N.  W.  R.  Co.  41  Wis.  541;  Bangs  v. 
Strong,  4  N.  Y.  315;  Forgerson  v.  Smith, 
104  Ind.  246,  3  N.  E.  866;  McKinney  v. 
State  ex  rel.  Nixon,  117  Ind.  26,  19  N.  E. 
613;  Williams  v.  Rogers,  14  Bush.  776; 
Pratt  v.  Boston  Heel  d  Leather  Co.  134 
Mass.  300;  Adams  v.  Fisher,  75  Tex. 
657,  6  S.  W.  772;  Richardson  v.  Rich- 
ardson, 100  Mich.  364,  59  N.  W.  178;  Pol- 
lock v.  Cohen,  32  Ohio  St.  519;  Amsden  v. 
Atwood,  68  Vt.  332,  35  Atl.  311;  Plymouth 
County  Bank  v.  Oilman,  3  S.  D.  170,  52  N. 
W.  869;  Holcomb  v.  Bearing,  8  App.  D.  C. 
298;  Hickox  v.  Chicago  d  C.  S.  R.  Co.  94 
Mich.  237,  53  N.  W.  1105. 

To  establish  an  easement  by  prescription, 
there  must  be  an  uninterrupted  user  or  en- 
joyment of  the  easement  claimed,  for  the 
full  statutory  period  of  fifteen  years. 

Mueller  v.  Fruen,  36  Minn.  273,  30  N.  W. 
866;  Matthews  v.  Stillwater  Gas  d  Electric 
Light  Co.  63  Minn.  403,  65  N.  W.  947. 

This  user  must  be  adverse,  under  a  claim 
of    right,    exclusive,     continuous,    uninter- 
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rupted.  and- with  the  knowledge  and  acquies- 
cence of  the  owner  of  the  estate  in,  over,  or 
out  of,  which  the  easement  prescribed  for  is 
claimed,  and  while  such  owner  is  able  in 
law  to  assert  and  enforce  his  rights  and  re- 
sist such  adverse  claim  if  not  well  founded. 

Washb.  Easements,  p.  150;  Gould,  Wa- 
ters, p.  545;  Jones,  Easements,  §  164. 

To  constitute  title  by  prescription,  there 
must  be  a  thing  claimed  which  may  be 
granted,  and  a  person  to  whom  the  grant 
may  be  made  and  who  may  be  a  party  to 
such  grant. 

Washb.  Easements,  137;  Rochdale  Canal 
Co.  v.  Radcliffe,  18  Q.  B.  287 ;  Staffordshire 
d  W.  Canal  Nav.  v.  Birmingham  Canal  Nav. 
L.  R.  1  H.  L.  254. 

A  prescription  cannot  be  for  a  thing 
which  cannot  be  raised  by  a  grant,  for  the 
law  allows  prescription  only  to  supply  the 
loss  of  a  grant,  and  therefore  presupposes  a 
grant  to  have  existed. 

2  Bl.  Com.  267. 

The  character  and  extent  of  a  prescrip- 
tive right  is  fixed  by  user.  The  extent  of  a 
usage  of  water  is  evidence  only  of  a  right 
commensurate  with  that  use. 

Washb.  Easements,  135;  Marchand  v.  Ma- 
ple Grove,  48  Minn.  271,  51  N.  W.  606;  Mat- 
thews v.  Stillwater  Gas  d  Electric  Light  Co. 
63  Minn.  493,  65  N.  W.  947. 

A  prescriptive  right  cannot  be  claimed  in 
what  is  common  to  all. 

Washb.  Easements,  p.  163;  Davis  v.  Brig- 
ham,  29  Me.  391. 

No  person  can  claim  a  prescriptive  right 
to  do  that  which  he  cannot  be  prevented 
from  doing. 

Felton  v.  Simpson,  33  N.  C.  (11  Ired.  L.) 
84;  Mebane  v.  Patrick,  6  N.  C.  (1  Jones,  L.) 
23;  Washb.  Easements,  p.  153. 

The  sufficiency  of  possession  to  mature 
title  depends  upon  the  liability  of  the  occu- 
pant to  an  action  of  trespass.  "This  is  the 
test." 

Osborne  v.  Johnston,  65  N.  C.  26;  Ash- 
man v.  Wigton  (Pa.)  9  Cent.  Rep.  629,  12 
Atl.  74;  State  v.  Suttle,  115  N.  C.  784,  20  S. 
E.  725;  Emery  v.  Raleigh  d  G.  R.  Co.  102 
N.  C.  232,  9  S.  E.  139;  Suan  v.  Munch,  65 
Minn.  500,  35  L.  R.  A.  743,  67  N.  W.  1022. 

An  easement  cannot  be  prescribed  for  un- 
less the  party  claiming  it  has  actually  used 
and  enjoyed  it  as  well  as  claimed  the  right. 

Washb.  Easements,  161;  Ware  v.  Brook- 
house,  7  Gray,  454;  Tinker  v.  Forbes,  136 
111.  221,  26  N.  E.  503. 

The  enjoyment  of  a  thing  by  one  cannot 
be  held  to  be  adverse  to  another  who  is  in 
no  way  injured  thereby. 

Washb.  Easements,   155. 

No  one  can  prescribe  for  a  privilege  which 
is  common  to  everyone. 

Id.  165;  Thomas  v.  Marshfield,  13  Pick. 
240 ;  Gloucester  v.  Beach,  2  Pick.  60,  note. 

In  case  of  an  easement  arising  by  pre- 
scription, the  duties  imposed  on  the  owner 
of  the  servient  tenement  are  passive  and 
negative  to  suffer  the  owner  of  the  dominant 
tenement  to  enjoy  the  easement,  and  to  al- 
low him  to  enter  and  amend  and  repair,  and 
also  to  refrain  from  doing  any  act  upon  his 
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own  premises  which  jvou?d  interfere  with 
the  enjoyment  of  the  easement. 

Goddard,  Easements,  pp.  2,  17;  Gale, 
Easements,  307;  Johnston  v.  Hyde,  33  N. 
J.  Eq.  633 ;  Goodhart  v.  Hyett,  L.  R.  25  Ch. 
Div.  182;  Perry  v.  Pennsylvania  R.  Co.  55 
N.  T.  L.  178,  26  Atl.  829. 

Where  courts  have  applied  the  doctrine  of 
estoppel  to  persons  who  have  acquired  a 
right  to  the  use  of  the  waters  of  a  stream, 
and  who  have  sought  to  change  such  use  in 
a  way  that  would  do  great  injury  to  the 
property  of  those  who  had  relied  upon  the 
continuance  of  the  previous  use,  the  follow- 
ing conditions  have  appeared: 

1.  The  riparian  owners  have  acquiesced, 
from  the  inception  of  the  acts  of  the  di- 
verter,  in  what  he  has  done,  and,  from  the 
inception,  the  rights  of  all  parties  have 
been  adjusted  in  view  of  the  changed  con- 
dition and  in  reliance  upon  its  permanence. 

2.  The  rights  of  the  dominant  owner  have 
been  asserted  and  enjoyed  for  a  long  period 
of  years;  and  the  owners  of  the  servient  es- 
tate, or  those  directly  affected  by  the  exer- 
cise of  the  prescriptive  rights,  have  enjoyed 
rights  and  exercised  privileges  wholly  at  va- 
riance with  the  right  to  restore  the  original 
condition  of  affairs  for  substantially  the 
same  length  of  time. 

3.  There  has  been  a  total  abandonment  of 
the  original  right,  and  acquiescence  in  such 
abandonment,  the  creation  of  a  new  right, 
and  the  vesting  of  valuable  property  inter- 
ests based  on  such  new  right. 

4.  The  owner  of  the  dominant  estate  was 
not  seeking  to  abandon  his  rights;  he  was 
seeking  to  retain  them  and  exercise  them  in 
a  different  manner,  and  in  a  manner  which 
would  be  injurious  to  others  who  had  relied 
upon  the  continuance  of  another  manner  of 
their  exercise. 

5.  The  owners  of  the  servient  estate  did 
not  seek  by  the  injunction  to  prevent  an 
abandonment  of  the  easement,  but  to  pre- 
vent the  exercise  of  it  in  a  way  which  would 
be  highly  injurious  to  them,  and  would 
profit  the  user  but  little. 

6.  In  many  of  the  cases  it  was  claimed 
and  established  that  the  contemplated  acts 
of  the  defendants  would  be  injurious  to  the 
public  health,  and  by  exposing  marshes, 
bogs,  and  slimy  shores  create  a  nuisance 
which  would  seriously  interfere  with  the 
enjoyment  of  the  plaintiff's  property  rightB. 

7.  And  lastly,  the  controlling  element  in 
all  these  cases  was  that  the  use  of  the 
stream  as  contemplated  by  the  owner  of  the 
dominant  estate  would  directly,  adversely, 
affect  the  valuable  property  rights  and  in- 
terests of  many  persons  whose  rights  had 
been  made  and  become  valuable  in  reliance 
upon  the  permanence  of  existing  conditions, 
which  property  rights  would  be  injuriously 
affected:  by  the  contemplated  change. 

Mathewson  v>  Hoffman,  77  Mich.  420,  6 
L.  R.  A.  349,  43  N.  W.  879 ;  Belknap  v. 
Trimble,  3  Paige,  577;  Lampman  v.  Milks, 
21  N.  Y.  505;  Smith  v.  Youmans,  96  Wis. 
103,  37  L.  R.  A.  285,  70  N.  W.  1115. 

Tills  stream  is  not  a  navigable  stream  for 
steamboats  in  its  natural  state. 

A  stream  which  can  only  be  made  float- 
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able  by  artificial  means  can  in  no  sense  be* 
deemed  a  public  highway. 

Moore  v.  Sanborne,  2  Mich.  519,  59  Am. 
Dec.  209;  Rhodes  v.  Otis,  33  Ala,  578,  73- 
Am.  Dec.  439;  Lewis  v.  Coffee  County,  77 
Ala.  190,  54  Am.  Rep.  55;  Cardwell  v.  Sac- 
ramento  County,  79  Cal.  347,  21  Pac.  763; 
Rowe  v.  Qranite  Bridge  Corp.  21  Pick.  344; 
Morgan  v.  King,  35  N.  Y.  454,  91  Am.  Dec*. 
58;   Haines  v.  Welch,  14  Or.  319,  12  Pac. 
502;  Haines  v.  Hall,  17  Or.  165,  3  L.  R.  Ar 
609,  20  Pac.  831. 

A  private  person  cannot  maintain  an  ac- 
tion to  enjoin  the  maintenance  of  a  public- 
nuisance  or  prevent  the  abatement  of  one, 
unless  such  person  is  specially  injured  there- 

Shaubut  v.  St.  Paul  &  S.  C.  R.  Co.  21 
Minn.  502 ;  Rochet  te  v.  Chicago,  M.  &  St.  P.. 
R.  Co.  32  Minn.  201,  20  N.  W.  140;  Barnum 
v.  Minnesota  Transfer  R.  Co.  33  Minn.  365,. 
23  N.  W.  53S ;  Shero  v.  Carey,  35  Minn.  423„ 
29  N.  W.  58;  Thelan  v.  Farmer,  36  Minn. 
225,  30  N.  W.  670;  Blacktcell  v.  Old  Colony 
R.  Co.  122  Mass.  1. 

An  easement  exists  for  the  benefit  of  the 
dominant  owner  alone,  and  the  servient  own- 
er acquires  no  right  to  insist  upon  its  con- 
tinuance, or  to  claim  damages  upon  its- 
abandonment. 

Jones,  Easements,  S  6;  Mason  v.  Shrews- 
bury &  H.  R.  Co.  L.  R.  6  Q.  B.  578 ;  Felton 
▼.  Simpson,  33  N.  C.  (11  Ired.  L.)  84;  Peter 
v.  Caswell,  38  Ohio  St.  518;  Arkwright  v. 
Cell,  5  Mees.  &  W.  203;  Brace  v.  Tale,  99> 
Mass.  488. 

To  create  an  estoppel  in  pais,  some  act 
must  be  done  or  omitted,  or  some  declara- 
tion made  or  omitted,  or  there  must  be  con- 
structive fraud  or  gross  neglect  on  the  part 
of  the  party  so  to  be  estopped,  in  regard 
to  the  subject-matter  claimed. 

Caldwell  v.  Auger,  4  Minn.  217,  Oil.  156, 
77  Am.  Dec.  515;  Califf  v.  Bitthouse,  & 
Minn.  311,  Gil.  217;  Combs  v.  Cooper,  ft 
Minn.  254,  Gil.  200;  Pence  v.  Arbuckle,  22 
Minn.  417;  Hawkins  v.  Methodist  Episcopal 
Church,  23  Minn.  256;  Whitacre  v.  Culver* 
8  Minn.  133,  Gil.  103;  Sutton  v.  Wood,  27 
Minn.  363,  7  N.  W.  365 :  Dickerson  v.  Col- 
grove,  100  U.  S.  578,  25  L.  ed.  618;  Canton 
Iron  Co.  v.  Biioabik  Bessemer  Co.  63  Minn. 
367,  65  N.  W.  643;  Steel  v.  St.  Louis  SmelU 
ing  d  Ref.  Co.  106  U.  S.  447,  27  L.  ed.  226, 
1  Sup.  Ct.  Rep.  389 ;  Dickson  v.  Kittson,  75 
Minn.  168,  77  N.  W.  820 ;  Bowe  v.  St.  Paul, 
70  Minn.  341,  73  N.  W.  184;  Ward  v.  Dean, 
69  Minn.  466,  72  N.  W.  710. 

The  threatened  injury,  if  any,  does  not 
tend  to  the  destruction  of  the  manner  of  the 
present  use  of  the  land.  It  can  be  used  as 
well  for  pasture  with  the  water  drained 
down  as  with  it  in  its  present  condition. 

Bond  v.  Woll,  107  N.  C.  139,  12  S.  E.  281 ; 
Garrett  v.  Bishop,  27  Or.  349,  41  Pac.  10; 
Woodford  v.  Alexander,  35  Fla.  333,  17  So. 
658;  Haskell  v.  Thurston,  80  Me,  129,  13 
Atl.  273;  Ewing  v.  Rourke,  14  Or.  514,  13 
Pac.  483;  Outcalt  v.  George  W.  Helme  Co. 
42  N.  J.  Eq.  665,  9  Atl.  683;  Janesville  v. 
Carpenter,  77  Wis.  288,  8  L.  R.  A.  808,  46 
N.  W7.  128:  Watson  v.  Ferrell,  34  W.  Va. 
406,  12  S.  E.  724;  Ohio  River  R.  Co.  v.  Gib- 
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hens,  35  W.  Va.  57,  12  S.  E.  1093;  Albenz 
▼.  Wheeling  &  H.  R.  Co.  33  W.  Va.  1,  5  L. 
IL  A.  371,  10  S.  E.  14;  Lazzell  v.  Qarloio,  44 
W.  Va.  466,  30  S.  E.  171. 


J.,  delivered  the  opinion  of  the 
court: 

This  was  an  action  to  restrain  and  en- 
join defendants  from  removing  or  destroy- 
ing a  certain  milldam  across  Sauk  river  at 
Cold  Springs,  in  Stearns  county.  The  de- 
fendants recovered  in  the  court  below,  and 
plaintiff  appeals  from  an  order  denying  a 
new  trial.  A  former  appeal  in  the  case  is 
reported  in  77  Minn.  231,  45  L.  R.  A.  218, 
79  N.  W.  964,  1026,  1064.  The  facts  are 
substantially  as  follows:  In  1856  a  dam 
was  built  and  constructed  across  Sauk  river 
at  Cold  Springs,  Stearns  county,  by  the 
Cold  Springs  Mill  Company,  which  has  ever 
since,  except  during  a  short  period  in  1865, 
when  out  of  repair,  been  maintained  for  the 
purpose  of  developing  water  power  to  propel 
and  operate  mill  machinery.  No  authority 
was  obtained  to  so  construct  or  maintain 
the  dam  by  application  or  resort  to  legal 
proceedings,  but  the  same  was  so  built  and 
constructed  without  special  or  granted 
right,  and  subsequently  maintained  by  the 
mill  company  and  its  successors  for  over 
forty  years,  with  the  acquiescence  and  con- 
sent of  the  owners  of  riparian  properly  af- 
fected thereby,  by  reason  of  which  continued 
maintenance,  and  the  consequent  raising  of 
the  level  of  the  water,  and  the  adverse,  un- 
interrupted, and  exclusive  use  of  the  dam 
for  said  period  of  forty  years,  the  mill  com- 
pany and  its  successors,  Muggli  and  his 
grantors,  acquired  the  right  by  prescription 
to  perpetually  maintain  the  same.  The  ef- 
fect of  the  dam  was  to  raise  the  level  of  the 
waters  of  the  river  to  a  height  of  7|  feet, 
cause  the  same  to  set  back  and  overflow 
large  tracts  of  adjacent  land  to  a  distance 
of  about  16  miles  up  the  river,  and  the  for- 
mation of  several  lakes  and  ponds  alone  its 
course.  By  the  construction  of  the  dam, 
and  the  consequent  raising  of  the  level  of 
the  waters  of  the  river,  the  greater  part  of 
the  land  described  in  the  complaint  has 
since  that  time  been  overflowed  and  ren- 
dered valueless  for  agricultural  purposes. 
The  defendants,  other  than  defendant  Mug- 
gli, own  land  abutting  upon  the  river,  and 
are  residents  and  freeholders  of  the  towns 
through  which  the  river  runs  and  flows. 
Nearly  all  of  said  defendants  and  their 
grantors  have  for  more  than  forty  years 
owned  and  occupied  the  lands  so  adjacent  to 
said  river  and  the  lakes,  and  have  cultivated 
and  improved  the  same  with  reference  to 
the  conditions  created  and  caused  by  the 
dam  and  the  increased  quantity  of  water  oc- 
casioned thereby.  gome  of  the  defendants 
owned  and  occupied  land  bordering  on  the 
river  prior  to  the  construction  of  the  dam, 
and.  so  far  as  the  record  in  the  case  shows, 
at  no  time  did  they  object  to  the  dam  or 
to  its  maintenance.  At  the  time  of  the  con- 
struction of  the  dam  the  public  domain  in 
this  section  of  the  state  was  unsurveyed.  It 
was  subsequently  surveyed,  and  with  refer- 
ence to  the  conditions  existing,  with  the  wa- 
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ters  of  the  river  raised  above  its  natural 
level  71  feet,  and  the  lakes  formed  thereby 
were  meandered  in  all  respects  as  though 
natural  bodies  of  water.  borne  time  prior 
to  the  commencement  of  this  action  defend- 
ant Muggli,  who  owns  the  mill  property,  en- 
tered into  a  contract  with  the  other  defend- 
ants by  which  he  attempted  to  sell  and 
transfer  to  them  the  right  to  take  out  and 
remove  the  dam ;  such  other  defendants  pay- 
ing him  for  that  right  and  privilege  the 
sum  of  $5,000.  It  is  claimed  by  such  de- 
fendants that  by  the  removal  of  the  dam 
large  tracts  of  submerged  land  will  be  re- 
claimed and  made  valuable  for  agricultural 
Surposes.  Acting  under  this  contract,  such 
efendants  threatened  to  take  out  and  re- 
move the  dam,  and  this  action  was  brought 
to  restrain  them  from  doing  so. 

The  action  was  tried  in  connection  with 
that  of  Friedman  against  the  same  defend- 
ants, 86  N.  W.  1102,  the  object  of  which 
was  the  same  as  the  object  of  this  action. 
Thev  were  submitted  to  this  court  together. 
Plaintiff  in   this   action    is   in    the  actual 

Sossession,  under  claim  of  title,  of  land  bor- 
ering  on  the  river,  and  has  improved  the 
same  with  reference  to  the  conditions  exist- 
ing subsequent  to  the  construction  of  the 
dam.  His  improvements-  were  made  in  re- 
liance upon  the  continuance  of  such  condi- 
tions, and  that  the  level  of  the  waters  in 
the  lakes  would  remain  as  it  had  existed  for 
years  prior  thereto,  and  for  purposes  of  a 
pleasure  resort,  and  for  boating,  fishing,  and 
other  amusements,  in  and  about  which  im- 
provements he  expended  a  large  sum  of 
money,  which  will  be  practically  a  total  loss 
if  the  dam  is  taken  out.  A  portion  of  the 
land  has  been  used  for  the  pasture  of  stock, 
and  the  stage  of  water  as  made  by  the  dam 
is  necessary  to  be  maintained  in  order  that 
he  may  fully  enjoy  his  property.  He  placed 
a  steamboat  in  the  river  at  Cold  Springs, 
which  boat  is  used  for  transporting  passen- 
gers from  that  point  to  a  distance  of  about 
20  miles  up  the  river;  and,  if  the  waters 
are  lowered  to  their  stage  before  the  erec- 
tion of  the  dam,  the  river  will  be  made  non- 
navigable,  and  the  lakes  almost  wholly  de- 
stroyed. In  the  other  case  (Friedman 
against  the  same  defendants,  86  N.  W. 
1102)  the  plaintiff  therein  owns  a  large 
tract  of  land  bordering  on  the  river,  and 
has  been  such  owner  and  in  the  actual  pos- 
session for  the  past  thirty  years.  His  land 
is  used  exclusively  for  farming  and  agricul- 
tural purposes.  His  fences,  buildings,  and 
other  improvements  were  erected  and  made 
with  reference  to  the  artificial  stage  of  the 
waters,  and,  if  lowered  by  the  removal  of 
the  dam,  he  will  be  greatly  injured  and  dam- 
aged in  the  enjoyment  of  his  property. 
The  findings  of  the  trial  court  with  refer- 
ence to  the  rights  of  the  respective  parties 
in  the  two  actions  are  very  full,  and  detail 
the  facts  with  greater  particularity  than  is 
necessary  in  this  opinion.  What  we  have 
stated,  however,  will  give  a  general  idea  of 
the  situation  of  the  parties  and  the  merits 
of  the  controversy.  When  the  action  was 
here  on  the  former  appeal,  it  was  deter- 
mined adversely  to  plaintiff  on  the  theory 
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of  comparative  equities;  it  being  held  by  the 
majority  of  the  court  at  that  time  that  the 
continued  maintenance  of  the  dam  would 
work  a  greater  pecuniary  injury  and  dam- 
age to  the  defendants,  who,  as  we  have 
noted,  purchased  the  right  to  remove  the 
same,  than  the  removal  thereof  would  result 
to  plaintiff.  The  reasoning  of  the  opinion 
on  the  former  appeal  we  are  satisfied,  after 
mature  reflection,  was  erroneous  and  cannot 
be  followed.  The  evidence  before  us  at  this 
time  is  materially  different  from  what  it 
was  on  the  former  trial.  The  trial  court 
expressly  finds  that  there  was  received  on 
this  trial  a  large  mass  of  new  and  addition- 
al evidence,  and  the  findings  of  fact  are  dif- 
ferent in  one  respect,  at  least,  from  what 
they  were  on  the  former  trial.  This  being 
the  situation,  the  doctrine  of  the  law  of  the 
case  does  not  apply.  None  of  the  cases 
hold  that  such  doctrine  applies  on  the  sec- 
ond appeal  of  the  same  case,  where  the  evi- 
dence on  the  second  trial  was  essentially  dif- 
ferent than  on  the  first.  McNamara  v. 
Pengilly,  64  Minn.  543,  67  N.  W.  661.  To 
follow  the  reasoning  of  the  former  decision 
would  result  in  confusion  and  flagrant  in- 
consistencies. Although  the  defendants 
may  have  shown  that  the  continued  main- 
tenance of  the  dam  would  work  a  greater 
injury  to  their  property  and  rights  than  the 
removal  thereof  would  work  to  the  plain- 
tiff's property,  in  another  action  brought 
by  a  riparian  owner  desiring  the  contin- 
uance of  the  dam  it  might  be  shown  that  the 
injury  and  damage  to  him  and  his  rights 
would  be  superior  and  greater  than  the  in- 
jury to  the  same  defendants.  So  that  we 
would  have  in  one  action  the  solemn  judg- 
ment of  the  court  that,  as  between  the  par- 
ties to  the  particular  action,  the  dam  should 
be  maintained  in  its  present  condition,  and 
in  another  action,  where  other  interested 
parties  might  seek  to  have  the  dam  main- 
tained, the  solemn  adjudication  of  the  court 
that  it  be  removed.  If  the  equities,  from  a 
pecuniary  standpoint,  may  be  compared 
and  applied  at  all,  they  must,  in  the  nature 
of  the  surrounding  conditions,  be  applied  as 
between  all  those  riparian  owners  and  in- 
terested parties  who  desire  the  removal  of 
the  dam  on  the  one  hand,  and  all  those  de- 
siring it  maintained  on  the  other.  If  the 
equities  in  favor  of  those  desiring  the  re- 
moval were  collectively  greater  and  superior 
to  those  who  desire  its  maintenance,  the 
comparison  might  possibly  be  given  effect. 
But  we  are  aware  of  no  rule  of  law  under 
which  all  such  parties  could  be  compelled 
to  join  in  such  an  action.  It  is  clear,  how- 
ever, that  as  between  individual  owners, 
contending  on  the  one  band  for  the  mainte- 
nance of  the  dam  and  on  the  other  for  its' 
removal,  to  apply  the  doctrine  would  be  to 
inject  into  the  situation  difficulties  and  con- 
flicting results,  from  which  the  court  could 
not  extricate  itself.  It  appears  from  the 
memorandum  of  the  learned  trial  judge  that 
his  views  of  the  law  on  this  subject  were 
fully  in  accord  with  the  result  we  have 
reached,  but  he  had  no  alternative  but  to 
apply  the  rule  laid  down  in  the  former  de- 
cision of  the  case.  Plaintiff  in  this  action 
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is  in  the  actual  possession  of  the  land  de- 
scribed in  the  complaint,  and  such  posses- 
sion is  sufficient  on  which  to  base  a  right  of 
action.  Witt  v.  St.  Paul  d  N.  P.  R.  Co, 
38  Minn.  122,  35  N.  W.  862. 

Passing  the  question  as  to  comparative 
equities,  we  come  directly  to  the  main  con- 
troversy in  the  case,  namely,  what  right  in 
law  or  equity  has  the  plaintiff  to  insist  up- 
on the  continued  maintenance  of  the  dam? 
The  right  to  maintain  it,  on  the  part  of  the 
mill  company,  was  acquired  by  prescription. 
The  mill  company,  in  erecting  it,  obtained 
no  express  grant  to  do  so  from  the  riparian 
owners;  but  the  erection  and  maintenance 
thereof  for  more  than  forty  years  created 
a  prescriptive  right  to  continue  its  mainte- 
nance perpetually.  The  inquiry  is,  What 
right,  if  any,  accrued  to  the  plaintiff  and 
his  grantors,  and  the  other  owners  of  prop- 
erty bordering  on  the  river  and  the  lakes 
formed  thereby,  a*  a  result  from  the  acts 
of  the  mill  company  and  the  acquisition  by 
it  of  the  prescriptive  right  to  maintain  the 
dam?  The  riparian  owners  improved  their 
property,  erected  their  buildings  and  fences 
with  reference  to  the  artificial  stage  of  the 
water  as  made  by  the  erection  of  the  dam, 
and  acquiesced  in  its  maintenance  during 
the  time  necessary  to  create  and  establish 
in  the  mill  company  and  its  successors  the 
perpetual  right  to  do  so.  It  is  contended 
on  the  part  of  plaintiff  that  there  grew  out 
of  the  relations  between  the  parties,  with  re- 
spect to  the  construction  and  maintenance 
of  the  dam,  reciprocal  rights  and  privileges, 
— the  right  on  the  part  of  defendants  to 
maintain  it,  and  the  right  on  the  part  of 
plaintiff  to  insist  that  it  be  maintained; 
while  it  is  contended  on  the  part  of  defend- 
ants that  the  only  rights  or  privileges  re- 
sulting from  such  relations  accrued  to  them, 
that  they  may  maintain  the  dam  so  long  aa 
they  feel  inclined  to  do  so  and  then  destroy 
it,  regardless  of  the  consequences  to  plain- 
tiff and  other  riparian  owners,  and  that  the  ' 
only  right  or  benefit  which  accrued  to 
plaintiff  is  the  very  valuable  privilege  of 
quietly  submitting  to  the  wishes  and  pleas- 
ure of  defendants.  We  adopt  the  contention 
of  plaintiff  as  most  in  consonance  with  the 
equity  and  justice  of  the  case.  If  plaintiff 
and  his  grantors  acquired  a  reciprocal  right 
to  have  the  dam  maintained,  it  is  not  ma- 
terial that  its  removal  will  result  in  less 
injury  and  damage  to  them  than  to  defend- 
ants. Prescriptive  rights  find  no  support 
in  pecuniary  considerations.  It  is  a  right 
or  privilege  appurtenant  and  incident  to 
realty,  and  passes  with  the  title  thereto. 

The  authorities  are  numerous  that  where 
the  flow  of  a  stream  of  water  has  been  di- 
verted from  its  natural  channel,  or  obstruct- 
ed by  a  permanent  dam,  and  such  diversion 
or  obstruction  has  continued  for  the  time 
necessary  to  establish  a  prescriptive  right 
to  perpetually  maintain  the  same,,  the  ri- 
parian owners  along  such  stream  of  water, 
who  have  improved  their  property  with  refer- 
ence to  the  chance  and  in  reliance  on  the  con- 
tinuance thereof,  acquire  a  reciprocal  right 
to  have  the  artificial  conditions  remain  un- 
disturbed;  and  the  person  who  placed  the 
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obstruction  in  the  stream,  or  caused  the  di- 
version of  the  waters,  and  all  those  claiming 
under  or  through  him,  are  estopped  upon 
principles  of  equity  from  restoring  the  wa- 
ters to  their  natural  channel  or  state.  Bee- 
ston  v.  Weate,  5  £1.  &  Bl.  986;  Roberta  v. 
Richafds,  50  L.  J.  Ch.  N.  S.  297;  Jones, 
Easements,  §  808;  Gould,  Waters,  $$  159, 
225;  Arkwright  v.  Qell,  5  Mees.  &  W.  203; 
Belknap  v.  Trimble,  3  Paige,  577.  In  the 
latter  case,  one  involving  the  question  here 
presented,  the  court  said:  "I  apprehend, 
also,  that  this  rule  must  be  reciprocal,  and 
that  a  proprietor  of  the  head  of  a  stream, 
who  has  changed  the  natural  flow  of  the  wa- 
ters and  has  continued  such  change  for 
more  than  twenty  years,  cannot  afterwards 
be  permitted  to  restore  it  to  its  natural 
state,  when  it  will  have  the  effect  to  destroy 
the  mills  of  other  proprietors  be'o.v  which 
have  been  erected  in  reference  to  such  change 
in  the  natural  flow  of  the  stream."  In  the 
case  of  Woodbury  v.  Short,  17  Vt.  387,  44 
Am.  Dec.  344,  a  case  involving  this  princi- 
ple, it  appeared  that  the  course  of  a  stream, 
running  across  the  land  of  defendant  to 
plaintiff's  land,  was  changed  by  a  sudden 
and  unusual  flood,  so  that  it  did  not  there- 
after flow  over  the  land  of  the  latter.  De- 
fendant permitted  the  water  to  run  in  the 
new  channel  for  ten  years,  and  it  was  held 
that  his  acquiescence  in  the  new  conditions 
for  so  long  a  time  gave  rise  to  a  right  in 
plaintiff  to  insist  that  the  new  remain  as 
the  natural  conditions.  Other  cases  sup- 
porting this  same  doctrine  are:  Ford  v. 
Whitloek,  27  Vt.  265;  Shepardson  v.  Per- 
kins, 58  N.  H.  354;  Delaney  v.  Boston,  2 
Harr.  (Del.)  489;  Mathewson  v.  Hoffman, 
77  Mich.  420,  6  L.  R.  A.  349,  43  N.  W.  879. 
The  latter  case  is  very  similar  to  the  one 
at  bar,  and  directly  in  point.  The  court 
there  said:  "The  exclusive  enjoyment  of 
water  in  a  particular  way  for  twenty  years, 
without  interruption,  becomes  an  adverse  en- 
joyment sufficient  to  raise  a  presumption  of 
title  against  a  right  in  any  other  person, 
which  might  have  been,  but  was  not,  assert- 
ed. This  rule  must  be  reciprocal,  and  one 
who  has  taken  the  water  from  the  original 
channel,  and  has  continued  to  divert  and 
enjoy  it  for  a  period  beyond  the  statute  of 
limitation  as  to  real  actions,  cannot  after- 
wards be  permitted  to  restore  it  to  its  orig- 
inal state,  when  it  will  have  the  effect  to 
destroy  or  materially  injure  the  property 
of  those  through  or  by  which  it  formerly 
flowed."  Smith  v.  Youmans,  96  Wis.  103, 
37  L.  R.  A.  285,  70  N.  W.  1115;  is  also  di- 
rectly in  point.  It  is  there  held  that  it  is 
but  a  .fair  inference  that  riparian  owners, 
in  view  of  advantages  that  might  or  would 
accrue  to  them  by  raising  the  level  of  the 
waters  of  the  lake  on  which  their  lands  bor- 
der, were  induced  to  consent  and  acquiesce 
therein,  and  in  the  use  of  the  dam  and  wa- 
ters as  raised  thereby,  in  view  of  which  it 
was  held  that  the  relations  and  interests  of 
the  parties  thus  originated  and  created  be- 
came fixed  by  prescription,  and  imposed 
upon  each  reciprocal  rights  and  duties.  The 
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court  said:  "It  has  long  been  settled  that 
the  artificial  state  or  condition  of  flowing 
water,  founded  upon  prescription,  becomes  a 
substitute  for  the  natural  condition  previ- 
ously existing,  and  from  which  a  right 
arises  on  the  part  of  those  interested  to 
have  the  new  condition  maintained.  The 
watercourse,  though  artificial,  may  have 
originated  under  such  circumstances  as  to 
give  rise  to  all  the  rights  that  riparian  pro- 
prietors have  in  a  natural  and  permanent 
stream,  or  have  been  so  long  usee  as  to  be- 
come a  natural  watercourse  prescriptively ; 
and  'when  a  riparian  owner  has  diverted  the 
water  into  an  artificial  channel,  and  contin- 
ues such  change  for  more  than  twenty  years, 
he  cannot  restore  it  to  its  natural  channel, 
to  the  injury  of  other  proprietors  along 
snch  channel,  who  have  erected  works  or 
cultivated  their  lands  with  reference  to  the 
changed  condition  of  the  stream,  or  to  the 
injury  of  those  upon  the  artificial  water- 
course who  have  acquired  by  long  user  the 
right  to  enjoy  the  water  there  flowing.' "  See 
also  Canton  Iron  Co.  v.  Biwabik  Bessemer 
Co.  63  Minn.  367,  65  N.  W.  643. 

The  dam  in  question,  having  been  erected 
for  the  purpose  of  developing  power  to  oper- 
ate mill  machinery,  must  be  taken  to  be  a 
permanent  obstruction;  and,  it  having  ex- 
isted and  been  maintained  as  such  for  so 
great  a  length  of  time,  the  artificial  condi- 
tions created  thereby  must  be  deemed  to 
have  become  the  natural  conditions.  There 
is  no  suggestion  in  the  evidence  that  the 
dam  was  placed  in  the  river  for  temporary 
purposes,  and,  even  though  it  may  at  one 
time  have  been  out  of  repair,  it  was  never- 
theless originally  intended  as  a  permanent 
structure.  The  authorities  all  hold,  as  far 
as  our  examination  has  extended,  that  in 
such  cases  the  conditions  arising  from  the 
permanent  obstruction,  though  artificial  to 
begin  with,  become  by  long  lapse  of  time  the 
natural  conditions,  and  interested  parties 
are  bound  by  the  rules  of  law  applicable  to 
such  conditions.  Magor  v.  Chadwick,  11 
Adol.  &  E.  571 ;  Beeston  v.  Weate,  5  El.  & 
Bl.  986;  Roberts  v.  Richards,  50  L.  J.  Ch. 
N.  S.  297;  Mathewson  v.  Hoffman,  77  Mich. 
420,  6  L.  R.  A.  349,  43  N.  W.  879;  Finley 
v.  Hershey,  41  Iowa,  389;  Murchie  v.  Gates, 
78  Me.  300,  4  Atl.  698.  In  the  case  at  bar 
even  nature  herself  became  adapted  to  the 
new  surroundings.  A  native  growth  of 
hard-wood  timber  sprang  up  along  the 
shores  of  the  lakes  formed  by  the  raise  of 
the  river,  thus  giving  a  natural  effect  and 
appearance  to  the  conditions  created  by  the 
dam.  The  government,  in  the  survey  of  the 
lands  in  that  vicinity,  recognized  the  arti- 
ficial as  the  natural  state,  and  surveyed  the 
public  lands  with  reference  to  the  lakes, 
meandering  them  precisely  as  other  natural 
bodies  of  water  are  surveyed  and  mean- 
dered. There  can  be  no  difference  on  prin- 
ciple between  cases  where  the  natural  chan- 
nel of  a  stream  is  changed  and  diverted, 
and  thofle  where  a  permanent  obstruction  is 
placed  therein.  In  either  case  the  rights  of 
the  parties  are  essentially  the  same. 
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An  examination  of  the  books  discloses 
that  this  same  doctrine  is  applied  to  public 
highways  and  public  parks.  Where  a  high- 
way or  public  park  has  been  laid  out  by  law- 
ful authority,  or  acquired  by  dedication  or 
prescription,  the  owners  of  property  abut- 
ting thereon  acquire  a  special  right  in  the 
continuance  of  the  park,  street,  or  highway, 
as  the  case  may  be,  of  which  they  cannot  be 
deprived  except  by  due  process  of  law.  The 
right  accrues  to  them,  in  cases  where  the 
highway  or  park  is  acquired  by  dedication, 
bv  the  same  proceedings  and  acts  that  vest 
the  right  in  the  public.  Where  land  is  ex- 
pressly dedicated  for  a  public  park,  and  is 
improved  as  such  by  the  public  authorities, 
special  rights  result  and  accrue  to  abutting 
owners,  which  vest  and  are  created  by  the 
act  of  dedication.  Adams  v.  Chicago,  B.  d 
N.  R.  Co.  39  Minn.  280-292,  1  L.  R.  A.  493, 
39  N.  W.  629.  In  the  case  of  Moose  v.  Car- 
ton, 104  N.  C.  431,  7  L.  R.  A.  548,  10  S.  E. 
689,  it  was  held  that  the  owners  of  lots  can- 
not be  deprived  of  the  easement  appurte- 
nant in  the  street  adjacent  thereto,  which 
is  distinct  from  the  public  right,  nor  can  the 
legislature  grant  power  to  take  it  from 
them.  The  abutting  owners  in  such  cases 
have  the  right  to  insist  that  the  street  re- 
main. The  case  of  Le  Clerecq  ▼.  Qallipolis, 
7  Ohio,  pt.  1,  p.  218,  28  Am.  Dec.  641,  was 
an  action  by  owners  of  lots  adjoining  a  pub- 
lic park,  which  had  been  dedicated  to  the 
public  use  by  the  owner  of  the  land,  to  en- 
join the  public  authorities  from  vacating 
the  park.  It  was  there  held  that  the  plain- 
tiffs, though  individual  owners  of  lots  abut- 
ting the  public  square,  could  maintain  their 
action  to  preserve  the  park  for  public  use. 
It  appeared  that  they  improved  their  prop- 
erty with  reference  to  the  park,  and  the  de- 
cision was  placed  distinctly  on  the  ground 
that  the  act  of  dedication  conferred  upon 
them  a  separate  and  independent  right  to 
have  the  park  maintained.  In  the  case  of 
Rensselaer  v.  Leopold,  106  Ind.  20,  5  N.  E. 
761,  it  was  held  that  the  owners  of  lots 
abutting  the  public  street  have  a  peculiar 
and  distinct  interest  in  the  easement,  and 
that  such  interest  is  distinguished  from  the 
rights  of  the  general  public,  in  that  it  be- 
■comes  an  interest  legally  adhering  to  the 
•contiguous  grounds  and  buildings  thereon, 
by  affording  more  convenient  facilities  for 
their  use;  and,  as  the  owner  of  the  abutting 
property  may  have  erected  his  buildings  and 
made  his  improvements  with  reference  to 
the  street  as  existing,  it  is  a  valuable  prop- 
erty right,  which  is  recognized  by  the  law, 
and  cannot  be  appropriated  or  taken  from 
liim  without  his  consent.  Elliott,  Roads  ft 
Streets,  §8  150,  877.  The  act  which  gives 
rise  to  the  public  right,  the  act  of  dedica- 
tion, vests  a  distinct  and  independent  right 
in  abutting  property  owners,  which  they 
may  protect  by  application  to  a  court  of 
equity.  The  doctrine  of  these  cases  is  ap- 
plicable to  the  case  at  bar.  The  mill  com- 
pany acquired  its  right  to  maintain  the  dam 
i>y  prescription,  and  during  the  time  such 
right  was  maturing  a  reciprocal  right  in  the 
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riparian  owners  to  insist  that  it  be  main- 
tained, at  least  that  no  overt  act  be  taken 
for  its  removal,  was  also  maturing,  which 
ripened  and  became  equal  to  the  right  of  the 
mill  company  upon  the  completion  of  the 
prescriptive  period.  The  reciprocal  right 
thus  created  was  not  merely  a  personal  one, 
but  a  right  appurtenant  and  incident  to  the 
lands. 

Something  was  said  on  the  argument  with 
reference  to  the  right  of  a  mill  owner  to 
abandon  his  mill  and  permit  the  dam  to 
become  out  of  repair  and  finally  destroyed 
by  the  elements,  and  the  question  was  sug- 
gested as  to  whether  he  could  be  compelled 
to  repair  the  same  or  be  required  to  main- 
tain the  dam  after  its  abandonment ;  and  it 
is  further  mooted  whether  or  not  the  ripa- 
rian owners  would  have  the  right  to  enter 
upon  the  mill  owner's  property,  in  the  case 
of  Ms  failure  or  neglect  to  keep  the  dam 
in  repair,  and  put  it  in  order  and  maintain 
it  at  their  own  expense.  These  questions 
are  not  involved  in  the  case,  and  we  do  not 
decide  them.  When  they  are  presented  in 
any  proper  case,  they  will  be  taken  up  and 
disposed  of  in  the  usual  way.  It  may  be 
doubted  whether  the  mill  owner  could  be 
compelled  to  maintain  the  dam  in  good  re- 
pair. No  principle  of  law  making  it  his 
duty  to  do  so  now  occurs  to  us.  But  it  is 
not  so  clear  but  that  the  riparian  owners, 
having  acquiesced  in  the  maintenance  of  the 
milldam  for  such  a  length  of  time  as  to  cre- 
ate a  perpetual  right  in  the  mill  owner  to 
maintain  it,  out  of  which,  within  the  au- 
thorities we  have  cited,  grew  the  reciprocal 
right  to  insist  that  it  be  not  disturbed,  and 
that  the  water  as  raised  by  the  dam  be 
maintained  at  its  artificial  height,  would 
have  the  right  to  enter  upon  the  property 
and  repair  any  defects  in  the  dam,  and  keep 
and  maintain  it  in  order  and  repair  at  their 
own  expense.  But  these  questions  are  not 
before  the  court,  and  we  do  not  decide  them, 
nor  do  we  wish  to  be  understood  as  express- 
ing any  opinion  with  reference  thereto.  The 
action  is  to  restrain  and  enjoin  defendants 
from  taking  any  active  or  affirmative  steps 
looking  to  the  removal  of  the  dam,  and 
whether  they  may  be  compelled  by  law  to 
keep  it  in  repair  is  not  involved  in  the  deter- 
mination of  the  case.  We  hold  that  they 
may  be  restrained  from  committing  any 
overt  act,  and  from  taking  any  affirmative 
steps  looking  to  the  removal  of  the  dam. 
Perhaps  the  apparent  difficulties  in  the  mat- 
ter of  keeping  the  dam  in  repair  after  aban- 
donment by  the  mill  owner  may  be  relieved 
and  obviated  by  an  application  of  the  pro- 
visions of  chapter  88,  Laws  1897.  We  have 
not  considered  the  question  whether  defend- 
ants could  be  restrained  from  taking  out  the 
dam  because  of  the  statutes  prohibiting  the 
draining  of  meandered  lakes.  The  disposi- 
tion of  the  case  on  the  other  question  ren- 
ders it  unnecessary. 

The  order  appealed  from  is  reversed. 

Start,  Ch.  J.,  dissents. 
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Peter  M.  WALLIN,  Respt.9 
v. 

EASTERN  RAILWAY  COMPANY  of  Min- 

nesota,  Appt. 


( Minn. 


) 


"•1.  The  complaint  In  thtu  action  states 
that  appellant  operated  a  railroad  In 
the  state  of  Wisconsin,  and  engaged  a 
"bridge  gang"  at  West  Superior  to  operate 
from  that  point  the  repair  and  reconstruc- 
tion of  bridges  along  its  line.  As  a  part  of 
the  consideration  of  the  hiring  contract,  ap- 
pellant agreed  to  dally  transport  the  men  to 
and  from  West  Superior  to  the  station  nearest 
the  place  of  their  day's  labor,  by  means  of 
Its  regular  trains,  and  for  their  transporta- 
tion from  such  station  to  their  point  of  work 
they  were  furnished  hand  cars,  to  be  pro- 
pelled by  themselves.  While  respondent,  who 
was  one  of  the  crew,  was  riding  on  a  hand  car 
from  the  place  of  that  day's  work  to  a  sta- 
tion where  they  would  board  appellant's  train 
toack  to  West  Superior,  another  hand  car,  pro- 
pelled by  other  members  of  the  same  gang, 
•overtook  the  first  car,  and  was  negligently 
propelled  against  It,  derailing  it  and  causing 
injury  to  respondent.  One  of  the  handles 
•on  the  front  end  of  the  rear  car,  as  it  was 
then  approaching,  was  broken  off;  and,  be- 
•cause  of  its  absence,  the  other  handle  on  the 
same  end  of  that  car  caused  the  preceding 
•car  to  be  pushed  laterally  and  derailed.  Held, 
that  the  complaint  state*  a  cause  of  action, 
In  the  following  particulars :  The  respondent 
anof  other  members  of  the  crew  were  employees 
of  appellant,  and  at  the  time  of  the  injury 
were  engaged  in  their  duties  as  such,  within 
the  meaning  of  chapter  220,  Wis.  Laws  1808. 
Benson  v.  Chicago,  St.  P.  M.  A  O.  R.  Co.  78 
Minn.  808,  80  N.  W.  1050,  distinguished. 

3.  Appellant  was  grnllty  of  contribu- 
tory nea*lla*ence  In  falling  to  provide  suit- 
able rules  and  regulations  for  the  control  and 
operation  of  hand  cars  under  such  circum- 
stances. 

3.  The  defective  handle  may,  under 
the  circumstances,  have  been  the 
proximate  cause  of  the  Injury,  and  the 
proper  rule  In  such  case  Is  as  follows:  "A 
person  guilty  of  negligence  should  be  held  re- 
sponsible for  all  the  consequences  which  a 
prudent  and  experienced  person  fully  ac- 
quainted with  all  the  circumstances  which 
In  fact  existed;  whether  they  could  have  been 
ascertained  by  reasonable  diligence  or  not, 
would  at  the  time  of  the  negligent  act  have 
thought  reasonably  possible  to  follow  If  they 
had  occurred  to  his  mind."  OhristianBon  v. 
Chicago,  8t.  P.  M.  A  O.  R.  Co.  67  Mian.  04, 
-69  N.  W.  640,  approved. 

(Browrfand  Lovely,  JJ„  distent.)  '• 

(May  10,  1901.) 

•Headnotes  by  Lewis,  J. 


Note. — For  other  cases  in  this  series  as  to 
Injury  to  railroad  employees  on  hand  cars,  see 
Steffenson  v.  Chicago,  M.  ft  St.  P.  R.  Co. 
(Minn.)  11  L.  R.  A.  271 ;  Clarke  v.  Pennsylvania 
•Co.  (Ind.)  17  L.  R.  A.  811;  and  Howard  v. 
Delaware  ft  H.  Canal  Co.  (C.  C.  D.  Vt.)  6  L.  R. 
A.  75. 

As  to  duty  of  master  to  promulgate  rules  for 
the  safe  conduct  of  his  business,  see  Nolan  v. 
New  York,  N.  H.  ft  H.  R.  Co.  (Conn.)  43  L.  R. 
A.  805,  and  note. 


APPEAL  by  defendant  from  an  order  of 
the  District  Court  for  Hennepin  County 
denying  a  new  trial  after  verdict  in  favor  of 
plaintiff  in  an  action  brought  to  recover 
damages  for  personal  injuries  for  which  de- 
fendant was  alleged  to  be  responsible.  Af- 
firmed. 

The  facts  are  stated  in  the  opinions. 

Mr.  W.  E.  Dodge,  for  appellant: 

Plaintiff  and  his  companions,  members  of 
the  bridge  gang,  were  not,  within  the  pur- 
pose and  meaning  of  chap.  22(J,  Wis.  Laws 
1893,  at  the  time  of  the  alleged  collision  and 
injury,  engaged  in  the  discharge  of  their 
duties  under  their  employment. 

The  law  does  not  require  the  master  to 
promulgate  rules  for  the  protection  of  its 
servants  where  the  risks  and  dangers  are 
obvious  or  arise  from  the  negligence  of  co- 
servants  engaged  in  the  common  employ- 
ment. 

Berrigan  v.  New  York,  L.  E.  d  W.  R,  Co. 
131  N.  Y.  582,  30  N.  E.  57 ;  Benson  v.  Chi- 
cago, St.  P.  M .  d  O,  R.  Co.  78  Minn.  303,  80 
N.  W.  1050;  Morgan  ▼.  Hudson  River  Ore  d 
/.  Co,  133  N.  Y.  666,  31  N.  E.  234;  Rutledge 
v.  Missouri  P.  R.  Co.  110  Mo.  312,  19  S.  W. 
38;  Voss  v.  Delaware,  L,  d  W.  R.  Co,  62  N. 
J.  L.  59,  41  Atl.  224;  Abel  v.  Delaware  d  H. 
Canal  Co.  103  N.  Y.  581,  9  N.  E.  325. 

The  absence  of  one  of  the  handles  from  one 
corner  of  the  hand  car  following  that  on 
which  the  plaintiff  was.  riding  was  not  the 
proximate  cause  of  the  derailment  and  con- 
sequent injury  to  the  plaintiff;  and  the  de- 
railment was  not  such  a  consequence  as,  un- 
der the  facts  pleaded,  could  or  ought  to  have 
been  foreseen  by  the  defendant  aa  likely  to 
follow  the  absence  of  the  handle. 

Patterson,  Railway  Accident  Law,  pp.  11 
et  seq,;  1  Bailey,  Personal  Injuries  Relating 
to  Master  ft  Servant,  S  1014 ;  Weisel  v.  East- 
em  R,  Co,  79  Minn.  245,  82  N.  W.  576 ;  Mo- 
Cowan  v.  Chicago  d  N.  W.  R,  Co,  91  Wis. 
147,  64  N.  W.  891;  Steffen  v.  Chicago  d  N. 
W.  R.  Co,  46  Wis.  259,  50  N.  W.  348;  Cin- 
cinnati, N.  0.  d  T.  P.  R,  Co,  v.  Mealer,  1  C. 
C.  A.  633,  6  U.  S.  App.  86,  50  Fed.  725 ;  Lee 
y.  Central  R.  d  Bkg  Co.  86  Ga.  231,  12  S.  E. 
307;  Louisville,  N,  A.  d  C.  R.  Co.  ▼.  South- 
wick,  16  Ind.  App.  486,  44  N.  E.  263;  Reid  v. 
Evansville  d  T,  E,  R.  Co.  10  Ind.  App.  385, 
35  N.  E.  703;  Denver  d  R,  G,  R,  Co,  r,  Mc- 
Comas,  7  Colo.  App.  121,  42  Pac.  677;  SeL 
lars  v.  Richmond  d  D.  R,  Co,  94  N.  C.  654. 

Messrs.  Rome  G.  Brown  and  Charles 
8.  Albert  also  for  appellant. 

Mr.  Iiudvig  Arctander,  for  respondent: 

Plaintiff  and  his  companions  were  at  the 
time  of  the  collision  engaged  in  the  discharge 
of  their  duties  as  employees  of  the  defend- 
ant, within  the  meaning  of  chap.  220,  Wis. 
Laws  1893. 

Benson  v.  Chicago,  St.  P.  M.  d  0.  R.  Co. 
75  Minn.  163,  77  N.  W.  798 ;  Rosenbaum  v. 
St.  Paul  d  D.  R.  Co.  38  Minn.  173,  36  N.  W. 

447. 

In  an  action  in  tort  it  is  not  necessary,  in 
order  to  make  the  master  liable  for  the  acts 
of  his  servant,  that  the  servant  should  nave 
acted  within  the  scope  of  his  employment; 
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it  is  sufficient  if  the  act  is  in  the  course  of 
his  employment. 

Jaggard,  Torts,  p.  258;  Whatman  v.  Pear- 
son, L.  R.  3  G.  P.  422. 

Defendant's  failure  to  establish  and  pro- 
mulgate proper  and  necessary  rules  for  the 
safe  operation  of  hand  cars  constitutes  ac- 
tionable negligence. 

1  Shearm.  &  Redf .  Neg.  §  202 ;  Wood,  Mast. 
A  S.  §  403,  p.  794;  Fraker  v.  St.  Paul,  M.  d 
M.  R.  Co.  32.  Minn.  54,  19  N.  W.  349 ;  Stef- 
fenson  v.  Chicago,  M.  d  St.  P.  R.  Co.  45 
Minn.  355,  11  L.  R.  A.  271,  47  N.  W.  1068; 
Christianson  v.  Chicago,  St.  P.  M.  d  O.  R. 
Co.  67  Minn.  95,  69  N.  W.  640;  Roaenbaum 
v.  St.  Paul  d  D.  R.  Co.  38  Minn.  173,  36  N. 
W.  447;  McDonough  v.  Lanpher,  55  Minn. 
501,  57  N.  W.  152;  Ewald  v.  Chioago  d  N.  W. 
R.  Co.  70  Wis.  421,  36  N.  W.  12;  McGregor 
v.  Auld,  83  Wis.  539,  53  N.  W.  845;  North- 
western  Union  Packet  Co.  v.  McCue,  17 
Wall.  508,  21  L.  ed.  705;  Brydon  v.  Stewart, 
2  Macq.  H.  L.  Cas.  30;  Adams  v.  Iron  Cliffs 
Co.  78  Mich.  271,  44  N.  W.  270;  Broderick 
v.  Detroit  Union  R.  Station  d  Depot  Co.  56 
Mich.  261,  22  N.  W.  802;  Walbert  v.  Trex- 
ler,  156  Pa.  112,  27  Atl.  65;  Cleveland,  C.  C. 
d  St.  L.  R.  Co.  y.  Martin,  13  Ind.  App.  485, 
41  N.  E.  1052;  Parkinson  Sugar  Co.  v.  Riley, 
50  Kan.  401,  31  Pac.  1090;  Swadley  v.  Mis- 
souri P.  R.  Co.  118  Mo.  268,  24  S.  W.  140. 

The  defective  condition  of  the  second  hand 
car  (one  of  its  front  handles  being  broken 
off)  was  a  concurring  and  contributing  cause 
of  the  accident,  and  defendant's  carelessness 
in  furnishing  this  defective  car  constitutes 
actionable  negligence. 

Christianson  v.  Chicago,  St.  P.  M.  d  0.  R. 
Co.  67  Minn.  94,  69  N.  W.  640. 

Lewis,  J.,  delivered  the  opinion  of  the 
court: 

The  complaint  in  this  action  states,  in 
substance:  That  the  defendant  is  incorpo- 
rated under  the  laws  of  the  state  of  Wiscon- 
sin, owning  and  operating  a  line  of  railway 
between  St.  Paul,  Minnesota,  and  West  Su- 
perior, Wisconsin,  and  that  about  22  miles 
of  its  tracks  extend  through  the  state  of 
Wisconsin.  That  in  the  year  1899  defendant 
was  engaged  in  repairing  and  reconstructing 
the  wooden  bridges  and  culverts  on  that 
division  of  its  line  extending  from  the  city 
of  West  Superior,  Wisconsin,  to  the  village 
of  Sandstone,  Minnesota,  for  which  purpose 
defendant  employed  a  gang  of  about  twelve 
men,  comprising  carpenters  and  helpers, 
designated  as  the  "bridge  gang."  The  plain- 
tiff was  a  carpenter  by  trade,  and  on  May  12, 
1899,  was  employed  by  defendant  to  work 
as  a  member  of  the  bridge  gang,  to  assist  in 
the  repairing  and  reconstructing  of  bridges 
and  culverts  on  the  Wisconsin  side  of  de- 
fendant's line  of  railway.  That  all  members 
of  such  bridge  gang  were  at  the  time  of 
their  employment  by  defendant  located  at 
West  Superior,  Wisconsin.  That  such 
bridge-repair  work  was  then  and  there  car- 
ried on  by  defendant  from  West  Superior  as 
the  starting  point,  and  as  a  part  of  the  con- 
tract of  employment  of  the  plaintiff,  and  in 
consideration  of  his  agreement  to  perform 
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such  services,   defendant   undertook,   prom- 
ised, and  agreed  with  plaintiff  to  carry  him 
over  its  line  of  railway  every  morning  from. 
West  Superior  to  the  places  along  its  tracka 
where  he  would  be  required  to  work  during 
the  day,  and  every  evening  back  again  to 
West  Superior,  by  means  of  regular  trains  to 
the  nearest  station,  and  from  such  point  to> 
the  place  of  work  by  hand  cars.    It  is  fur- 
ther alleged:     That  on  October  4,  1899,  and 
during  the  whole  of  that  day,  such  bridge 
gang,  including  plaintiff,  were,  in  the  course 
of  their  employment  with  defendant,  engaged 
in  repairing  a  certain  bridge  on  defendant's* 
line  of  railway  at  a  point  in  Wisconsin  about 
11  miles  southwest  of  West  Superior.  That 
at  about  5:30  o'clock  in  the   afternoon  of 
that  day,  while  so  engaged  in  such  employ- 
ment, plaintiff,  with  the  other  members  of 
the  bridge  gang,  was  ordered  by  defendant 
to  go  upon  one  of  defendant's  hand  cars,  so 
furnished,  and  to  assist  in  propelling  the 
same  over  defendant's   tracks   and   railroad 
line  towards  Saunders,  for  the  purpose  of 
enabling  plaintiff  and  members  of  the  bridge 
gang  to    take   defendant's   passenger   train 
back  to  West  Superior.     That,  while  plain- 
tiff was  engaged  in  his   duty    as   sucn  em- 
ployee in  propelling  such  hand  car,  defend- 
ant then  and  there  caused  another  hand  car 
to  be  also  propelled  over  such  track  by  other 
servants  of  defendant,  members  of  the  same 
bridge  gang,  in  close  proximity  to  and  im- 
mediately following  the  hand  car  propelled 
by  plaintiff.    The  car  in  charge  of  the  other 
members  of  the  bridge  gang  was  defective, 
in  that  one  of  the  handles  on  the  front  end 
of  the  car,  as  it  was  then  proceeding,  was 
broken  off,  and  the  car  was  so  carelessly  and 
negligently  handled  by  the  parties  in  charge 
of  it  that,  without  fault  on  plaintiff's  part, 
and  without  any  warning  or  notice,  it  ran 
into  and  collided  with    the    preceding   car, 
upon  which  plaintiff  was  riding,  and  by  rea- 
son of  the  absence  of  the  handle  the  preced- 
ing car  was  pushed  off  the  track  and  de- 
railed, thereby  injuring  plaintiff.    It  is  then 
charged  that  defendant  was  guilty  of  negli- 
gence by  its  failure  to  provide  reasonable 
rules  and  regulations  to  control  the  running 
of  hand  cars  upon  its  tracks.    The  complaint 
then  sets  forth  chap.  220,  Wis.  Laws  1893, 
which  provides  that  a  railway  company  shall 
be  liable  for  damages  sustained  within  that 
state  by  any    employee   of   such    company,, 
without  contributory  negligence  on  his  part,, 
when  injuries    are    occasioned    by    any  de- 
fective apparatus,  etc.,  or  while  engaged  in 
operating  trains,  and  while  engaged  in  tbe 
performance  of  his  duty  as  such  employ**,, 
which  injuries   shall   have   been   caused  by 
carelessness  or  negligence  of  any  other  em- 
ployee.   This  complaint    was   demurred   to 
upon  the  ground  that  it  does  not  state  facta 
sufficient  to  constitute  a  cause  of  action,  and, 
the  demurrer  being  overruled,  defendant  ap- 
peals.   Defendant  attacks  the  complaint  up- 
on three  independent  grounds:     First,  that 
plaintiff  and  his  fellow  workers  were  not, 
at  the  time  of  plaintiff's  injury,  employees, 
engaged  in  their  duties  as  such,  wrtnin  the 
purpose  and  meaning  of  the  Wisconsin  act; 
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second,  that,  under  the  circumstance*  al- 
leged in  the  complaint,  defendant  was  not 
required  to  furnish  rules  regulating  the  use 
and  operation  of  hand  cars;  third,  that  the 
absence  of  one  of  the  handles  from  the  fol- 
lowing car  was  not  the  proximate  cause  of 
plaintiff's  injury,  and  that  the  derailment  of 
the  car  was  not  such  a  consequence,  under 
the  facts  pleaded,  as  could  or  ought  to  have 
been  foreseen  by  defendant  as  likely  to  fol- 
low the  absence  of  the  handle. 

1.  In  support  of  the  first  proposition  ap- 
pellant relies  upon  the  case  of  Benson  v. 
Chicago,  St.  P.  M.  d  0.  R.  Co,  78  Minn.  303, 
80  N.  W.  1050.  In  that  case  the  railway 
company  were  engaged  in  repairing  and  re- 
surfacing its  track,  and,  for  convenience, 
kept  and  maintained,  on  a  side  track  near 
where  the  repairs  were  being  made,  a  num- 
ber of  cars  for  the  boarding  and  lodging  of 
the  men.  When  the  necessities  of  the  work 
required  the  men  to  be  separated  some  dis- 
tance from  these  cars,  the  railway  company 
furnished  hand  cars  for  the  convenience  of 
the  men,  on  which  to  transport  themselves 
to  and  from  their  occupation;  and,  while 
plaintiff  in  that  action  was  riding  upon  a 
hand  car  between  the  place  of  his  employ- 
ment and  the  boarding  cars,  another  hand 
car,  carrying  other  employees,  engaged  in 
similar  work,  overtook  and  collided  with  it, 
whereby  the  injury  was  occasioned.  It  was 
held  that  at  the  time  of  the  injury  the  men 
in  charge  of  the  hand  cars  were  not  engaged 
in  the  discharge  of  their  duties  under  their 
employment,  within  the  meaning  of  the  Wis- 
consin act.  The  decision  rests  upon  the 
ground  that  defendant  had  no  control  over 
the  men  at  that  time,  was  not  boarding  them, 
had  not  undertaken  to  transport  them  to 
and  from  their  work,  and  that  the  hand  cars 
were  furnished  merely  for  the  convenience  of 
the  employees,  who  were  in  no  sense  acting 
in  the  performance  of  their  regular  duties. 
The  facts  stated  in  the  complaint  we  are  now 
considering  are  entirely  different.  While 
there  is  an  apparent  lack  of  candor  and  full- 
ness in  the  allegations  of  the  complaint  upon 
the  question  whether  or  not  the  wages  of  the 
men  covered  the  entire  time  of  their  ab- 
sence from  West  Superior,  yet  we  think  it 
must  be  inferred  from  the  statements  there- 
in contained  that  the  employment  for  each 
day  commenced  at  the  time  they  left  West 
Superior,  and  ended  at  the  time  of  their  re- 
turn. It  is  stated  that  the  men  were  em- 
ployed at  West  Superior;  that  the  work  of 
repairing  and  reconstructing  was  conducted 
from  that  point;  that,  as  a  part  of  the  con- 
sideration of  their  employment,  the  defend- 
ant agreed  to  transport  them  to  and  from 
the  places  of  work  by  the  means  specified; 
and  that  during  the  whole  of  the  day  of  the 
occurrence  of  the  injury  they  were  engaged 
in  the  performance  of  their  duties  as  such 
employees.  We,  therefore,  consider  the 
complaint  sufficient  in  this  respect, — that  it 
shows  with  reasonable  certainty  that  at  the 
time  of  the  injury  not  only  respondent,  but 
the  other  members  of  the  bridge  gang  in 
charge  of  the  other  car,  were  employees  of 
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appellant,  and  engaged  in  the  performance  of 
their  duties  as  such. 

2,  Conceding,  then,  that  respondent  and 
the  other  men  in  charge  of  the  hand  cars 
were  employees  of  appellant,  and  as  such  en- 
gaged in  the  performance  of  their  duties  at 
the  time  of  the  injury,  we  now  consider 
whether  or  not  the  company  was  required 
to  have  in  force  suitable  rules  and  regula- 
tions to  govern  and  control  the  operation  of 
hand  cars  under  such  circumstances.  It  is 
well  known  that  the  operation  of  hand  cars 
by  men  engaged  in  repairing  a  railway  track 
is  attended  with  considerable  danger.  Men 
frequently  go  in  separate  gangs  on  two  cars 
to  some  point  upon  a  railroad,  and  are  obliged 
to  run  rapidly  to  avoid  passing  trains, 
and  accidents  are  not  infrequent  as  a  result 
of  collisions  of  hand  cars  thus  operated;  and 
it  would  seem  that  such  business  is  of  so 
dangerous  and  hazardous  a  character  that 
ordinary  men  who  are  called  upon  to.  take 
charge  of  hand  cars  under  such  circum- 
stances should  be  guided  by  reasonable  rules 
and  regulations.  In  the  case  of  Steffenson 
v.  Chicago,  M.  d  St.  P.  R.  Co.  45  Minn.  355, 
11  L.  R.  A.  271,  47  N.  W.  1066,  reference  is 
made  to  the  danger  of  operating  hand  cars; 
and  in  the  case  of  ChrUtianson  v.  Chicago, 
St.  P.  M.  d  O.  R.  Co.  67  Minn.  94,  69  N.  W. 
640,  it  appears  that  a  rule  of  that  company 
was  in  force  which  required  hand  cars  to  be 
kept  apart  for  a  distance  of  540  feet.  It  is 
true  these  men  were  not  engaged  in  the  same 
capacity  as  section  men  are,  who  remain  con- 
stantly at  work  along  the  track  for  the  pur- 
pose of  repairing  it,  and  are  usually  in 
charge  of  some  manager  or  section  boss,  but 
that  fact  would  not  lessen  the  duty  of  the 
master  to  impose  rules  and  regulations  for 
the  operation  of  hand  cars.  It  would,  rather, 
tend  to  increase  that  duty;  for  there  would 
be  more  necessity  of  reasonable  regulations- 
with  respect  to  inexperienced  men  for  such 
purposes  than  where  a  section  crew  is  oper- 
ating under  the  control  of  a  manager.  This 
requirement  should  not  be  regarded  as  a 
hardship  upon  a  railway  company,  as  it 
tends  to  the  safety  of  the  public  as  well  as 
employees,  and  certainly  inures  to  the  pro- 
tection of  the  company  itself.  Our  conclu- 
sion is  that,  under  such  circumstances,  it 
was  negligence  on  the  part  of  appellant  to 
place  its  employees  in  charge  of  such  defec- 
tive car,  and  permit  them  to  operate  it  in 
the  manner  stated,  in  the  absence  of  reason- 
able rules  and  regulations  for  their  guidance. 

3.  If  the  members  of  the  bridge  gang  rid- 
ing on  the  rear  car  were  employees  of  de- 
fendant, and  engaged  in  their  duties  as  such, 
it  follows,  under  the  Wisconsin  act,  that  ap- 
pellant is  responsible  for  the  injury  result- 
ing by  reason  of  the  collision  of  the  cars, 
provided  such  collision  was  caused  by  the 
negligence  of  those  in  control  of  the  rear  car, 
and  without  contributory  negligence  on  re- 
spondent's part.  It  is  charged  in  the  com- 
plaint that  the  injury  was  occasioned  in 
that  manner,  and  it  therefore,  in  that  re- 
spect, states  a  cause  of  action.  But  the  com- 
plaint also  charges  that  the  derailment  of 
the  first  car  was  occasioned  by  the  absence 
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of  a  handle  which  had  been  broken  off  from 
the  second  car,  and  we  have  to  consider  if  in 
this  respect  a  cause  of  action  is  stated.  Con- 
ceding that  the  rear  car  was  negligently 
operated,  and  that  it  might  have  so  collided 
with  the  forward  car  as  to  cause  its  derail- 
ment, even  though  the  handle  were  not 
broken  off,  yet  it  is  possible  that  the  car 
might  have  been  so  operated  that  derailment 
would  not  have  occurred  except  for  the  ab- 
sence of  the  handle.  The  act  in  question 
provides  as  follows :  "When  such  injury  is 
caused  by  a  defect  in  any  locomotive,  engine, 
car,  rail,  track,  machinery,  or  appliance  re- 
quired bv  said  company  to  be  used  by  its  em- 
ployees in  and  about  the  business  in  their 
employment,  if  such  defect  could  have  been 
discovered  by  such  company  by  reasonable 
and  proper   care,    tests,   or  inspection,  and 

Sroof  of  such  defect  shall  be  presumptive  evi- 
ence  of  knowledge  thereof  on  the  part  of 
such  company."  As  heretofore  stated,  the 
complaint  sufficiently  charges  that  the  car 
in  question  was  being  used  by  employees  of 
appellant  in  and  about  the  business  of  their 
employment.  It  also  appears  that  the  de- 
fect is  one  that  could  have  been  discovered 
by  reasonable  and  proper  care  or  inspection ; 
and  the  complaint  alleges  that  appellant, 
under  its  contract  with  respondent,  was  re- 
quired to  furnish  him  and  the  other  men 
with  hand  cars  for  the  purpose  of  conveying 
them  between  the  stations  where  they  were 
required  to  take  a  train  to  the  places  where 
they  were'  at  work.  Assuming,  therefore, 
that  there  was  no  negligence  on  the  part  of 
the  employees  in  charge  of  the  rear  car  which 
would  nave  derailed  the  front  one,  had  the 
handle  been  in  place,  was  the  absence  of  the 
handle  the  proximate  cause  of  the  injury,? 
It  will  be  noticed,  from  the  above-quoted 
section,  that  proof  of  defect  in  a  car  or  ap- 
pliance bo  furnished  shall  be  presumptive 
evidence  of  knowledge  on  the  part  of  the 
company  that  such  defect  existed.  Objec- 
tion is  made  to  this  portion  of  the  complaint 
upon  the  ground  that  the  missing  handle 
was  not  the  proximate  cause  of  the  injury,, 
and  that  the  derailment  of  the  car,  and  re- 
sulting injury,  was  not  such  a  consequence 
as  could  have  been  foreseen  by  appellant  as 
likely  to  follow  the  absence  of  the  handle. 
Handles  are  placed  on  hand  cars  for  the  pur- 
pose of  lifting  them  off  and  on  the  track. 
In  case  it  should  become  necessary  to  hasti- 
ly remove  a  car  from  a  track,  the  absence  of 
a  handle  might  be  the  cause  of  delay,  and, 
hence,  consequent  injury;  and,  if  an  injury 
were  occasioned  under  such  circumstances, 
it  might  reasonably  have  been  anticipated. 
Under  the  circumstances  of  this  case,  it  may 
be  conceded  that  it  could  not  have  been  rea- 
sonably anticipated  that  the  mere  absence  of 
a  handle  from  a  car  would  occasion  the  de- 
railment of  another  with  which  it  might 
happen  to  collide.  But,  after  knowing  how 
it  happened,  and  being  told  it  was  occa- 
sioned because  the  handles  were  so  situated 
that  those  on  the  rear  would  strike  evenly 
upon  a  preceding  car,  and  push  it  evenly, 
we  can  readily  understand  how,  if  one  of 
the  handles  was  broken  off,  the  other  handle 
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might,  under  such  circumstances,  tend  to 
push  the  car  to  one  side,  and  thus  derail  it. 
The  question  is,  Is  it  the  proper  rule  of  law 
that  an  injured  person  cannot  recover,  un- 
der such  circumstances,  unless  the  master, 
at  the  time  cars  were  furnished  to  a  servant 
and  his  colaborers,  could  reasonably  have 
anticipated  that  an  injury  was  liable  to 
happen  in  that  particular  manner?  Or  is 
this  the  proper  rule:  that  the  master  would 
be  liable  if  it  could  have  been  reasonably 
foreseen  that  injury  in  some  form  was  likely 
to  result,  even  though  the  precise  nature  of 
it  could  not  be  anticipated?  In  the  case  of 
Christianaon  v.  Chicago,  St.  P.  M.  &  O.  R. 
Co.  67  Minn.  94,  69  N.  W.  640,  the  workmen 
in  charge  of  a  rear  hand  car  were  running 
at  such  rapid  speed,  contiguous  to  the  pre* 
ceding  one,  that  they  were  unable  to  stop 
their  car,  and  ran  over  a  person  who  fell 
from  the  first  car.  In  that  case  the  ques- 
tion was  raised  as  to  what  was  the  prox- 
imate cause  of  the  injury;  and  it  was  con- 
tended that  plaintiff  therein  could  not  re- 
cover, because  under  such  circumstances 
such  a  result  could  not  reasonably  have  been 
foreseen.  In  the  opinion  attention  is  called 
directly  to  the  confusion  in  the  use  of  the 
word  "negligence"  and  the  term  "proximate 
cause,"  and  it  is  there  stated  that  the  cor- 
rect rule  is  that  if  the  act  is  one  which  the 
party  ought,  in  the  exercise  of  ordinary  care, 
to  have  anticipated  as  likely  to  result  in  in- 
jury, then  he  is  liable  for  anv  injury  proxi- 
mately resulting  from  it,  although  he  could 
not  have  anticipated  the  particular  injury 
which  did  occur.  To  the  Bame  effect  the  rule 
is  stated  in  Hill  v.  Winsor,  118  Mass.  251. 
In  discussing  this  question,  Shearman  & 
Redfield  in  their  work  on  Negligence,  5th  ed., 
§  28,  state  that  the  weight  of  authority 
seems  to  be  against  holding  a  defendant  lia- 
ble for  all  actual  consequences  of  his  wrong- 
ful acts,  when  they  are  such  that  no  human 
being,  even  with  the  fullest  knowledge  of  the 
circumstances,  would  have  considered  likely 
to  occur,  and,  again,  that  the  best  authori- 
ties seem  to  be  quite  opposed  to  the  theory 
that  a  defendant  should  be  held  liable  only 
for  such  consequences  as  he  ought  himself  to 
have  foreseen ;  and  they  lay  down  as  a  prop- 
er rule  the  following:  "A  person  guilty  of 
negligence  should  be  held  responsible  for  all 
the  consequences  which  a  prudent  and  ex- 
perienced man  fully  acquainted  with  all  the 
circumstances  which  in  fact  existed  (wheth- 
er they  could  have  been  ascertained  by  rea- 
sonable diligence  or  not)  would  at  the  time 
of  the  negligent  act  have  thought  reasona- 
bly possibly  to  follow  if  they  had  occurred  to 
his  mind."  This  statement  somewhat  extends 
the  definition  announced  in  the  Christianaon 
Case,  is  more  comprehensive,  and  probably 
as  perfect  as  it  is  possible  to  formulate  an 
abstract  proposition  upon  the  subject.  Upon 
first  impression,  such  a  rule  might  not  seem 
applicable  to  the  facfs  in  this  case,  but  the 
safety  of  all  persons  engaged  in  so  hazard- 
ous a  business  as  railroading  requires  that 
the  company  be  held  strictly  to  account  in 
regard  to  its  cars,  implements,  and  appli- 
ances.   If  the  handle  had  been  in  place  on 
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this  car,  the  preceding  one  might  have  been 
pushed  along  evenly,  although  forcibly, 
without  damage;  and,  while  appellant  could 
not  reasonably  have  anticipated  that  an  ac- 
cident would  happen  in  the  manner  it  did, 
it  would  occur  to  any  reasoning  person,  aft- 
er being  put  in  possession  of  the  facts,  that 
such  a  result  might  follow.  Other  cases 
within  this  rule,  substantially  as  stated  in 
Christianson  v.  Chicago,  St.  P.  M.  d  0.  R. 
Co.  67  Minn.  94,  69  N.  W.  640,  are  Alabama 
G.  8.  R.  Co.  v.  Chapman,  80  Ala.  615,  2  So. 
738 ;  Ehrgott  v.  New  York,  96  N.  Y.  264,  48 
Am.  Rep.  622;  Western  &  A.  R.  Co.  v.  Bailey, 
105  6a.  100,  31  S.  E.  547.  Counsel  for  ap- 
pellant cites  the  case  of  Weisel  v.  Eastern 
R.  Co.  79  Minn.  245,  82  N.  W.  576,  in  sup- 
port of  the  rule  of  law  which  he  contends 
should  apply  to  this  case.  Special  reference 
is  made  to  a  sentence  quoted  from  the  opin- 
ion in  that  case,  as  follows:  "The  defend- 
ant ought  not  to  be  required  to  anticipate 
that  so  unusual  and  peculiar  combination  of 
circumstances  would  occur  as  to  occasion  so 
extraordinary  and  unexpected  an  accident." 
It  is  claimed  this  language  implies  that  this 
court  has  abandoned  the  doctrine  announced 
in  Christianson  v.  Chicago,  St.  P.  M.  &  0. 
R.  Co.  67  Minn.  94,  69  N.  W.  640,  and  in- 
tends to  adhere  to  the  rule  that  the  defend- 
ant in  such  case  can  be  held  liable  only  when 
it  appears  that  the  manner  in  which  the  in- 
jury took  place  could  reasonably  have  been 
anticipated.  The  sentence  quoted  must  be 
read  in  connection  with  what  follows,  and 
with  regard  to  the  facts  in  that  case.  The 
decision  is  based  upon  the  ground  that  the 
original  piling  of  the  coal  in  the  manner 
stated  was  not  in  itself  a  negligent  act,  and 
hence  it  followed  that  such  fact  was  not  the 

J  proximate  cause  of  the  injury,  and  upon  the 
urther  ground  that,  if  the  lump  of  coal 
causing  the  injury  was  displaced  by  the  act 
of  plaintiff's  coservant,  then,  under  the  prior 
decisions  of  this  court,  the  plaintiff  could 
not  recover,  for  the  reason  that  such  servants 
were  not  engaged  in  the  operation  of  the 
railroad,  ana  were  not  exposed  to  the  pecu- 
liar dangers  attending  that  business. 
Order  affirmed. 


J.,  dissenting: 
There  is  no  substantial  difference  between 
the  case  at  bar  and  the  Benson  Case  with  re- 
spect to  whether  the  employees  in  question 
were  at  the  time  of  the  accident  engaged  in 
the  discharge  of  their  duties  as  such,  and 
the  latter  case  should  be  followed  and  ap- 
plied. There  is  no  doubt  but  that  plaintiff 
and  his  associates  were  employees  of  the 
company,  but  they  were  no  more  in  the  dis- 
charge of  the  duties  of  their  employment  at 
the  time  complained  of  than  were  the  em- 
ployees in  the  Benson  Case.  In  that  case  it 
appeared  that  the  men  were  permitted  to 
take  and  use  the  hand  cars  to  transport 
themselves  to  and  from  their  work,  while  in 
the  case  in  hand  the  cars  were  furnished  for 
the  same  purpose  under  an  agreement  upon 
the  part  of  the  company  to  do  so.  In  re- 
sponse to  this  agreement  the  company  fur- 
nished the  cars,  and  the  workmen  operated 
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and  controlled  them.  No  one  was  placed 
in  charge  by  the  company,  so  far  as  the  com- 
plaint informs  us,  nor  did  it  operate  the 
cars.  This  the  men  did  for  themselves.  The 
attempt  of  the  majority  to  distinguish  the 
cases  is  rather  strained,  and  without  sub* 
stantial  elements.  They  say  that  the  com- 
plaint does  not  candidly  and  fully  allege 
whether  the  "wages  of  the  men  covered  the 
entire  time  of  their  absence  from  West  Su- 
perior; yet  it  must  be  inferred  from  the 
statements  therein  contained  that  the  em- 
ployment for  each  day  commenced  at  the 
time  they  left  West  Superior,  and  ended  at 
the  time  of  their  return."  The  relevancy  of 
this  fact,  conceding  it  to  be  a  fact,  is  not  ap- 
parent. It  has  no  tendency  to  show  that  the 
men  were  engaged  in  repairing  or  building 
bridges  (the  work  for  which  they  were  em* 
ployed)  during  the  time  they  were  returning 
from  the  active  discharge  of  their  duties  to 
their  homes  in  West  Superior.  But,  whether 
relevant  or  not,  the  complaint  will  be 
searched  in  vain  for  any  statements  or  sug- 
gestions that  the  men  were  engaged  by  the 
day,  by  the  month,  or  by  the  hour.  If  they 
were  engaged  by  the  month,  their  wages 
would  cover  the  entire  time  from  the  com* 
mencement  to  the  end  of  their  employment; 
and,  if  I  understand  the  contention  and 
theory  of  the  court,  they  would  be  employees 
actually  engaged  in  the  discharge  of  their 
duties  as  such  during  all  that  time.  It 
would  be  much  better  to  overrule  the  Benson 
Case  than  to  indulge  in  a  distinction  inclosed 
within  such*  narrow  limits.  It  seems  very 
clear  that,  if  plaintiff  can  recover  at  all  in 
this  action,  it  must  be  upon  the  theory  that 
defendant  negligently  failed  to  keep  and  per- 
form the  agreement  alleged  to  nave  been 
made  by  it  to  carry  and  transport  the  plain- 
tiff, with  his  colaborers,  to  and  from  their 
work.  If  this  agreement  was  made  and  en- 
tered into,  and  in  the  performance  thereof 
defendant  was  guilty  of  negligence  with  re- 
spect to  the  manner  of  performance,  or  the 
means  provided  therefor,  in  consequence  of 
which  plaintiff  was  injured,  he  should  re- 
cover. Upon  this  branch  of  the  case,  plain- 
tiff alleges  two  specific  acts  of  negligence, 
viz. :  ( 1 )  That  defendant  was  negligent  in 
failing  to  adopt  and  promulgate  suitable 
rules  for  the  operation  of  the  hand  cars; 
and  (2)  that  one  of  the  hand  cars  furnished 
the  men  was  defective  and  out  of  repair.  If 
the  complaint  can  be  sustained  on  either 
theory,  and  the  alleged  negligent  act  or 
omission  be  the  proximate  cause  of  the  in- 
jury to  plaintiff,  he  certainly  has  a  right  of 
action.  If  defendant  agreed  to  transport 
the  men  to  and  from  their  work,  it  was 
bound  to  the  exercise  of  reasonable  care  and 
prudence  in  the  performance  of  the  agree- 
ment. McDonough  v.  Lanpher,  65  Minn. 
501,  57  N.  W.  152.  The  court  sustained  the 
complaint  in  both  respects. 

1.  The  principle  of  law  requiring  a  per- 
son engaged  in  a  complicated  or  complex 
business  to  establish  rules  and  regulations 
for  its  conduct  is  clearly  and  plainly  stated 
in  Wood*  Mast.  &  S.  794,  as  follows:  "If  a 
master  is  engaged  in  a  complex  business. 
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that  requires  definite  regulations  for  the 
safety  and  protection  of  his  employees,  a 
failure  to  adopt  proper  rules,  as  well  as  laxi- 
ty in  their  enforcement,  is  negligence  per 
fe."  And  by  Shearman  &  Redfleld,  in  their 
work  on  Negligence  (vol.  1,  §  202),  as  fol- 
lows: "A  master  who  employs  servants  in 
a  dangerous  and  complicated  business  is  per- 
sonally bound  to  prescribe  rules  sufficient 
for  its  orderly  and  safe  management."  There 
is  nothing  complicated  in  or  about  the  opera- 
tion of  a  hana  car,  and,  although  the  com- 
plaint alleges  that  it  was  necessary  that 
rules  be  adopted  by  defendant,  there  are  no 
allegations  that  the  ordinary  operation  of 
such  car  is  at  all  complicated  or  difficult  to 
understand  or  comprehend;  nor  are  there 
any  special  facts  alleged  showing  any  neces- 
sity for  such  rules.  In  addition,  to  the  ab- 
sence of  such  allegations  of  facts  showing 
the  necessity  for  rules,  the  complaint  furth- 
er alleges  and  shows  that  the  accident  in 
question  was  the  result  of  the  careless  and 
negligent  conduct  of  plaintiff's  coemployees. 
Although  the  allegations  are  that  the  em- 
ployees operating  the  car  following  the  one 
on  which  plaintiff  was  riding  were  negligent 
and  careless  in  the  operation  of  the  same,  a 
fair  construction  of  the  complaint  shows 
that  their  conduct  was  wilful  and  intention- 
al as  well.  They  deliberately  ran  down  the 
car  on  which  plaintiff  was  riding.  I  do  not 
understand  that  the  rule  of  law  requiring 
the  adoption  of  regulations  for  the  conduct 
of  a  complicated  business  is  intended  to  pro- 
tect workmen  from  their  own  negligence. 
Such  regulations  and  rules  are  required 
solely  for  the  purpose  of  enabling  the  em- 
ployees to  understand  and  comprehend  the 
operation  and  management  of  instrumentali- 
ties and  services  of  a  complex  nature  which 
may  result  in  injury  to  them  if  not  under- 
stood, and  not  to  guard  or  protect  them  from 
their  own  negligent  misconduct,  nor  shield 
them  from  dangers  and  risks  which  are  ap- 
parent and  obvious  to  a  person  of  ordinary 
intelligence.  Morgan  v.  Hudson  River  Ore 
d  I.  Co.  133  N.  Y.  666,  31  N.  E.  234;  Vo88 
v.  Delaware,  L.  &  W.  R.  Co.  62  N.  J.  L.  59, 
41  Atl.  224;  Berrigan  v.  New  York,  L.  E.  & 
W.  R.  Co.  131  N.  Y.  582,  30  N.  E.  67.  The 
complaint  clearly  takes  the  case  without  the 
rule,  by  alleging  that  the  injury  to  plaintiff 
was  caused  by  the  negligence  of  his  coem- 
ployees. 

2.  The  other  ground  on  which  plaintiff 
seeks  to  recover  is  that  the  hand  car  fur- 
nished by  defendant  to  plaintiff  and  his  co- 
laborers  was  defective  and  out  of  repair,  and 
it  is  claimed  that  this  defect  was  the  proxi- 
mate cause  of  the  accident.  The  defect  con- 
sists in  the  fact  that  one  of  the  handles  on 
the  end  of  the  car  had  prior  to  that  time 
been  broken  off,  and  was  in  that  condition 
when  delivered  to  the  employees  for  the  pur- 
poses stated.  The  handles  are  made  use  of 
jBolely  in  lifting  the  cars  on  and  off  the 
track.  They  are  not  employed  in  the  opera- 
tion of  the  car.  A  car  might  be  used  in  the  or- 
dinary and  usual  manner  until  worn  out,  and 
no  accident  or  injury  of  any  kind  ever  result 
from  the  absence  of  the  handles.  The  po- 
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sition  of  the  court  in  its  attempt  to  connect 
the  absence  of  the  handles  with  the  accident 
is  unsound.  It  is  said  that  it  might  become 
necessary  to  hastily  remove  the  car  from  the 
track ;  that  the  absence  of  the  handle  might 
cause  delay  in  doing  so,  and  result  in  some 
injury;  and  that,  if  the  injury  might  be 
caused  or  occasioned  under  such  circum- 
stances, the  accident  in  question  is  one  that 
might  reasonably  have  been  anticipated,  and 
one  for  which  it  is  liable  in  damages.  It  is 
very  far  from  clear  just  how  the  mere  ab- 
sence of  this  handle  could,  in  any  essential 
degree,  delay  the  men  in  removing  the  car 
from  the  track.  But  conceding  that  it 
might,  it  does  not  follow  that  the  company 
was  bound  to  know  and  to  anticipate  that  it 
might  come  in  collision  with  another  car, 
and  force  the  car  collided  with  off  the  track 
in  the  manner  set  out  in  the  complaint.  The 
rule  of  proximate  cause  is  stated  very  clear- 
ly in  Christiansen  v.  Chicago,  St.  P.M.  d  O. 
R.  Co.  67  Minn.  04,  60  N.  W.  640,  as  follows: 
"If  a  person  had  no  reasonable  ground  to 
anticipate  that  a  particular  act  would  or 
might  result  in  any  injury  to  any- 
body, then,  of  course,  the  act  would 
not  be  negligent  at  all;  but,  if  the 
act  itself  is  negligent,  then  the  person 
guilty  of  it  is  equally  liable  for  all  its  natur- 
al and  proximate  consequences,  whether  he 
could  have  foreseen  them  or  not."  It  cannot 
be  said,  in  reason  and  good  sense,  that  per- 
mitting the  hand  car  in  question  to  remain 
without  a  handle  was  an  act  of  negligence. 
The  handle  had  no  connection  with  the  or- 
dinary operation  of  the  car.  All  four  han- 
dles might  have  been  absent,  and  the  man- 
agement of  the  car  or  its  operation  in  no 
way  interfered  with.  The  court  in  that 
case  further  says:  "Otherwise  expressed, 
the  law  is  that  if  the  act  is  one  which  the 
party  ought,  in  the  exercise  of  ordinary  care, 
to  have  anticipated  was  liable  to  result  in 
injury  to  others,  then  he  is  liable  for  any 
injury  proximately  resulting  from  it,  al- 
though he  could  not  have  anticipated  the 
particular  injury  which  did  happen.  The 
consequences  which  follow  in  unbroken  se- 
quence, without  an  intervening  efficient 
cause,  from  the  original  negligent  act,  are 
natural  and  proximate;  and  for  such  conse- 
quences the  original  wrongdoer  is  responsi- 
ble, even  though  he  could  not  have  foreseen 
the  particular  results  which  did  follow."  But 
for  the  wilful,  careless,  and  negligent  con- 
duct of  the  men  in  charge  of  the  car  follow- 
ing the  one  on  which  the  plaintiff  was  rid- 
ing, no  accident  to  plaintiff  s  car  would  have 
happened  at  all.  It  was  their  wilful  and  in- 
tentional running  down  of  plaintiff's  car 
which  was  the  direct  and  proximate  cause  of 
his  injury.  Conceding  that  the  car  was  de- 
fective because  of  the  absence  of  the  handle, 
the  negligent  and  careless  conduct  of  plain- 
tiff's coemployees  in  so  running  down  his 
car,  and  thus  causing  the  derailment,  was 
an  intervening,  efficient  cause  of  the  acci- 
dent, and  the  absence  of  the  handle  only  a 
remote  agency.  The  defendant  was  not  bound 
to  contemplate  such  a  result.  It  appears  to 
me,  clearly,  that  plaintiff  has  no  cause  of 
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action  because  of  the  alleged  defective  con- 
dition of  the  hand  car.  The  case  is  very 
much,  in  so  far  as  this  branch  of  it  is  con- 
cerned, like  that  of  Weisel  v.  Eastern  R.  Co. 
79  Minn.  245,  82  N.  W.  576.  What  is  there 
said  on  this  subject  is  applicable  to  the  case 
at  bar:  "The  defendant  ought  not  to  be  re- 
quired to  anticipate  that  so  unusual  and  pe- 
culiar a  combination  of  circumstances  would 
occur  as  to  occasion  so  extraordinary  and  un- 
expected an  accident  from  such  a  common- 
place and  ordinarily  simple  cause." 

For  these  reasons,  I  dissent,  and  am  au- 
thorized to  state  that  Mr.  Justice  Lovely 
•concurs  therein* 


STATE  of*  Minnesota,  Respt., 
v. 

M.  J.  LARSON  et  al.,  Appt*. 


( Minn. 


) 


*Tfce  bond  to  be  execute*  by  a  person 
staking;  Application  for  a  license  to 
•ell  Intoxicating?  liquors-,  In  accordance 
with  Gen.  Stat.  1894,  |  2026,  Is  one  of  indem- 
nity, given  to  protect  the  state,  as  well  as 
such  private  parties  as  are  authorized  to 
maintain  actions  under  the  provisions  of  | 
1992.  The  amount  thereof,  fixed  by  statute 
at  $2,000,  Is  a  penalty,  and  not  In  the  na- 
ture of  liquidated  damages,  to  be  recovered  as 
an  entire  sum  in  case  any  of  the  conditions 
of  t£c  bond  are  violated. 

{Start,  Ch.  J.,  and  Brown,  J.,  dissent.) 

(May  8,   1901.) 

A  PPEAL  by  defendants  from  an  order  of 
J\  the  District  Court  for  Renville  County 
overruling  a  demurrer  to  a  complaint  filed 
to  recover  the  penalty  of  a  bond  given  to  ob- 
tain a  liquor  license.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  A.  J.  Volstead,  E.  L.  Winje, 
Jlobert  Jamison,  and  Cobb  A  Wheel- 
wright, for  appellants: 

This  bond  is  to  indemnify  the  state 
«gainst  damage  sustained  by  the  commis- 
sion of  one  or  more  of  the  prohibited  of- 
fenses ;  which  damage  necessarily  consists  in 
the  failure  by  the  offender  to  pay  Borne  fine 
or  judgment  for  costs  imposed  upon  him  in 
■a  criminal  prosecution.  In  other  words,  the 
measure  of  damages  for  its  breach  is  the 
.amount  of  any  unpaid  fine  and  costs. 

13  Am.  &  Eng.  Enc.  Law,  pp.  852,  853;  18 
Am.  ft  Eng.  Enc.  Law,  p.  270;  Minneapolis 
t.  Olson,  76  Minn.  1,  78  N.  W.  877. 

In  nearly  every  case  where  it  has  been  de- 
■cided  that  the  full  amount  specified  in  li- 
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quor  bonds  of  this  character  becomes  a  debt 
as  soon  as  there  is  a  breach,  and  can  be  re- 
covered as  such,  the  court  had  under  consid- 
eration a  statute  which  in  express  terms  so 
provided,  and  therefore  permitted  of  no  oth- 
er construction. 

lAghtner  v.  Com.  31  Pa.  341. 

Nor  can  it  be  said  that  the  damages  sus- 
tained bv  reason  of  a  breach  of  the  bond  are 
not  easily  ascertainable. 

State  v.  Estabrook,  29  Kan.  739;  Jenkins 
v.  Danville,  79  111.  App.  339. 

The  infliction  of  a  penalty  of  $2,000  for  a 
single  breach  of  this  bond  is  out  of  all  pro- 
portion to  the  gravity  of  the  offense  com- 
mitted. 

17  Am.  &  Eng.  Enc  Law,  2d  ed.  p.  335. 

To  impose  a  penalty  of  $2,100  for  the  com- 
mission of  such  an  offense  as  is  specified  in 
this  bond  contravenes  the  letter  and  spirit 
of  the  Constitution,  where  it  is  prescribed 
that  "excessive  bail  shall  not  be  required, 
nor  shall  excessive  fines  be  imposed,  nor  un- 
usual punishment  be  inflicted." 

Robison  v.  Miner,  68  Mich.  549,  37  N.  W. 
21. 

Mr.  W.  A.  McDowell,  with  Mr.  A.  V. 
Rieke,  for  respondent: 

The  penalty  named  in  the  bond  may  be  re- 
covered for  a  single  breach,  without  reference 
to  the  actual  damages  sustained. 

11  Am.  ft  Eng.  Enc.  Law,  p.  682;  Quin- 
tard  v.  Corcoran,  50  Conn.  34;  Bagley  v. 
Peddie,  16  N.  Y.  469,  69  Am.  Dec.  713;  Ma- 
son v.  Callender,  2  Minn.  350,  Gil.  302,  72 
Am.  Dec  102;  The  S.  Oteri,  14  C.  C.  A.  344, 
30  U.  S.  App.  10,  67  Fed.  146 ;  Clark  v.  Bar- 
nard, 108  U.  S.  436,  27  L.  ed.  780,  2  Sup.  Ct. 
Rep.  878;  Story,  Eq.  Jur.  f  1326;  Peachy  v. 
Somerset,  1  Strange,  447;  United  States  v. 
Montell,  Taney,  47,  Fed.  Cas.  No.  15,798; 
State  use  of  Ban  Saba  County  v.  Williams, 
10  Tex.  Civ.  App.  346,  30  S.  W.  478 ;  People 
ew  rel.  Meakin  v.  Eckman,  63  Hun,  209,  18 
N.  Y.  Supp.  654;  People  v.  Stevens,  13  Wend. 
341;  Blatchley  v.  Moses,  15  Wend.  215;  Ly- 
man v.  Shenandoah  Social  Club,  39  App.  Div. 
459,  57  N.  Y.  Supp.  372 ;  Daniels  v.  Grayson 
College,  20  Tex.  Civ.  App.  562,  50  S.  W.  205; 
Tripp  v.  Norton,  10  R.  I.  125 ;  Treasurer  v. 
Patten,  1  Root,  260. 

Collins,  J.,  delivered  the  opinion  of  the 
court: 

This  is  a  civil  action  brought  by  the  state 
against  Martin  J.  Larson  as  principal,  and 
the  other  defendants  as  sureties,  upon  a  li- 
quor bond  given  pursuant  to  9  2026,  Gen. 
Stat.  1894.  A  general  demurrer  to  the  com- 
plaint was  overruled  by  the  court  below,  and 
the  case  is  here  upon  an  appeal  from  the 
overruling  order. 

The  complaint  alleges  the  application  of 
the  principal  for  a  license;  the  execution  of 


Notk. — For  other  cases  In  this  series  as  to 
•when  stipulation  for  certain  sum  as  damages 
will  be  construed  as  a  penalty,  see  Carey  v. 
Mackey  (Me.)  9  L.  R.  A.  118  (stipulation  In 
tjond)  ;  Condon  v.  Kemper  (Kan.)  13  L.  R.  A. 
<671,  and  note  as  to  distinction  between  liqui- 
dated damages  and  penalty;  Wilhelm  v.  Eaves 
<Or.)    14   L.   R.  A.  297;  Wilkinson  v.  Colley 
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(Pa.)  26  L.  R.  A.  114  ;  Krutz  v.  Robbing  (Wash.) 
28  L.  R.  A.  676;  Meyer  v.  Estes  (Mass.)  32  L. 
R.  A.  283;  Chicago  House-Wrecking  Co.  v. 
United  States  (C.  C.  App.  7th  C.)  53  L.  R.  A. 
122 ;  and  cases  in  notes  to  Hathaway  v.  Lynn 
(Wis.)  6  L.  R.  A.  551 ;  and  King  Iron  Bridge  ft 
Mfg.  Co.  v.  St.  Louis  (C.  C.  E.  D.  Mo.)  10  L. 
R.  A.  826. 
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the  bond  in  the  sum  of  $2,000;  the  issuance 
of  a  license;  that  on  a  day  certain,  in  viola- 
tion of  the  laws  of  the  state  and  of  the  or- 
dinances of  the  village,  he  sold  certain  malt 
liquors  to  one  Kinsberg,  who  was  then  a 
minor  person,  under  the  age  of  twenty-one 
years;  that  he  was  duly  arrested  under  a 
warrant  issued  out  of  a  justice's  court  for 
the  violation  aforesaid,  was  arraigned  in  said 
court,  and,  in  proceedings  thereafter  had, 
was  duly  convicted  of  the  offense  of  which 
he  was  charged,  was  ordered  to  pay  a  fine  of 
$25  and  costs  of  prosecution,  and  in  default 
thereof  to  be  imprisoned  in  the  common  jail 
of  Renville  county  for  a  term  not  exceeding 
thirty  days,  or  until  said  fine  and  costs  were 
paid;  that  he  paid  said  fine  and  costs,  and 
was  duly  discharged  from  custody.  The 
question  is,  Was  a  cause  of  action  stated 
upon  this  bond  when  it  appeared  that  the 
offender  had  paid  the  fine  and  costs  imposed 
upon  him  by  the  court  as  a  penalty  for  a 
violation  of  the  law  which  prohibits  the  sale 
of  malt  liquors  to  a  person  under  the  age 
of  twenty-one  years,  there  being  no 
special  damages  alleged  in  the  complaint? 
Or,  stated  in  another  form,  the  question  is 
whether  the  sum  of  $2,000,  the  amount  speci- 
fied in  the  bond,  shall  be  treated  as  a  penal- 
ty, the  amount  recoverable  to  be  measured 
by  the  actual  damages;  or  is  the  amount  to 
be  treated  as  liquidated  damages,  the  whole 
thereof  to  be  recovered  in  a  single  action 
brought  by  the  state,  whenever  the  condition 
of  the  bond  has  been  violated  f  It  is  a  ques- 
tion of  statutory  construction,  and  must  be 
decided  by  taking  into  consideration  the  en- 
tire statute  regulating  the  sale  of  intoxicat- 
ing liquors,  in  our  endeavor  to  ascertain  the 
legislative  intent.  A  majority  of  the  court 
are  of  the  opinion  that  the  amount  specified 
in  the  bond  must  be  treated  as  a  penalty, 
to  be  enforced  to  the  amount  of  actual  dam- 
ages and  no  further,  and  that  the  whole  sum 
of  $2,000  cannot  be  considered  as  liquidated 
damages ;  the  whole  to  be  collected  in  case  of 
any  infraction  of  the  law,  technical  or  oth- 
erwise, intentional  or  unintentional.  While 
the  question  is  not  without  perplexity,  we 
are  somewhat  influenced  by  the  belief  that, 
in  the  absence  of  any  express  provision,  such 
an  instrument,  executed  in  compliance  with 
a  law  which  recognizes  traffic  in  intoxicating 
liquors  as  a  legitimate  business,  should  not 
be  rigidly  construed  when  the  result  will  in- 
evitably be  oppressive  and  unjust.  The  law 
is  that  the  authority  to  impose  penalties, 
and  especially  excessive  penalties,  must  be 
strictly  construed.  Minneapolis  v.  Olson,  76 
Minn.  1,  78  N.  W.  877.  The  legislature  may 
see  fit,  in  the  future,  by  express  enactment 
and  in  positive  language,  to  exact  the  pound 
of  flesh;  but  for  many  years,  at  least  since 
Shylock  demanded  strict  compliance  with 
the  condition  of  his  bond  only  to  meet  with 
disaster,  such  exactions  have  not  met  with 
favor  in  or  out  of  judicial  tribunals. 

It  is  evident  that  the  statutes  of  this  state 
bearing  upon  intoxicating  liquors  are  in  a 
very  complicated  condition.  This  is  un- 
doubtedly the  result  of  enactments  at  near- 
ly every  legislative  session  since  we  became 
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a  state,  without  regard  to  existing  statutes,, 
and  oftentimes  producing  absolute  conflict. 
As  early  as  1858  a  bond  was  required  from* 
licensees,  with  conditions  similar  to  those 
now  found  in  8  2026,  the  amount  thereof  to 
be  $1,000.  In  the  year  1862  the  amount  of 
the  bond  was  decreased  to  $500,  the  con- 
ditions being  those  that  had  theretofore  pre- 
vailed. In  1887  the  license  fee  was  greatly  in- 
creased, and  also  the  amount  of  the  bond,  the 
latter  being  fixed  at  $2,000.  The  conditions 
to  be  contained  therein  were  not  materially- 
altered.  The  law  of  1858  provided  for  a  rev- 
ocation of  licenses  in  case  conditions  of  the 
bond  were  violated,  and  the  further  pro* 
vision  making  the  obligors  liable  for  all  dam- 
ages done  by  persons  intoxicated  by  liquors- 
obtained  from  the  principal  was  a  feature  of 
the  law,  and  it  still  remains  a  part  of  £ 
1902.  In  1872  the  last  clause  now  found  in 
said  section  was  added,  whereby  the  sureties* 
upon  the  bond  were  made  "jointly  and  sever- 
ally liable  with  the  principal  for  the  pay- 
ment of  said  damages,  to  be  recovered  in  a> 
civil  action."  For  more  than  twenty-eight 
years  this  clause,  which  gives  a  right  of  ac- 
tion upon  the  bond  to  a  private  person  in- 
case he  sustains  damages  at  the  hands  of  an» 
intoxicated  person,  has  been  in  force.  It  is 
still  in  force  unless  it  is  abolished  by  this 
court,  as  it  would  be,  practically,  should  we 
sustain  the  position  of  counsel  for  the  state* 

It  is  evident  that  the  legislators  who  en- 
acted these  provisions  as  to  the  right  of  the 
injured  persons  to  recover  in  civil  actions 
on  account  of  all  damages  done  by  intoxi- 
cated persons  to  them  were  of  the  opinion 
that  the  amount  fixed  in  the  bond  was  simp- 
ly a  penalty,  to  be  recovered,  as  occasion 
might  require,  by  different  plaintiffs,  and  to- 
the  amount  each  might  be  injured.  We  be- 
lieve it  to  be  a  rule  of  general  application 
that  the  amount  of  a  bond  of  this  character 
— nothing  but  a  contract — must  be  treated 
as  a  penalty,  rather  than  as  liquidated  dam- 
ages. In  any  event,  when  the  intent  of  the 
parties  appears,  as  it  does  here,  to  be  doubt- 
ful and  uncertain,  no  good  reason  exists  why 
such  an  instrument  should  be  rigidly  and 
narrowly  construed.  Such  a  construction  is 
not  at  all  necessary  for  the  enforcement  of 
the  laws  regulating  the  sale  of  intoxicating 
liquors;  for  other  and  adequate  remedies 
are  provided. 

It  seems  to  us,  aside  from  that  section  of 
the  law  hereinbefore  quoted,  and  to  which 
further  reference  will  be  made,  that  the  leg- 
islature could  not  have  intended  that  the  en- 
tire amount  of  the  bond  should  be  recovered 
for  a  single  offense  on  the  part  of  the  prin- 
cipal obligor.  The  bond  may  be  violated,  as 
may  be  the  liquor  laws  of  this  state,  unin- 
tentionally, and  without  a  purpose  to  disre- 
gard the  statute.  Take  the  case  now  before 
us:  The  sale  made  by  Larson  was  to  a 
minor  person.  It  was,  under  the  law,  made 
at  the  risk  of  the  former;  for  it  was  incum- 
bent upon  him  to  know  whether  the  pur- 
chaser was  a  minor  or  an  adult.  In  this  re- 
spect, the  sale  was  at  his  peril.  If  he  sold 
to  a  minor  person  in  the  belief,  and  having 
every  reason  to  believe,  that  the  latter  was- 
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©▼«r  the  age  of  twenty-one  years,  his  want 
of  knowledge  as  to  the  real  fact  was  no  de- 
fense. Intent  or  knowledge  is  not  an  essen- 
tial element  in  the  commission  of  the  offense. 
Every  person  violating  the  law  in  this  partic- 
ular way  is  declared  guilty  of  a  misdemean- 
or, and  may  be  punished  by  a  fine  of  not  less 
than  $25,  nor  more  than  $100,  or  be  im- 
prisoned in  the  county  jail  for  not  less  than 
thirty  nor  more  than  ninety  days.  If  the 
construction  placed  upon  the  bond  by  the 
counsel  for  the  state  is  correct,  the  fine,  in- 
cluding costs  of  prosecution,  may  be  in  ex- 
cess of  $100.  In  addition  to  this,  the  license, 
for  which  the  violator  must  have  paid  $500 
or  $1,000,  possibly  more,  depending  upon  the 
population  and  the  ordinances  in  his  mu- 
nicipality, is  revoked  without  further  action 
(§8  1903,  2001),  and  this  may  occur  on  the 
very  day  on  which  he  has  paid  for  the  license. 
The  result  might  be  that  for  an  unintention- 
al violation  of  the  law,  made  a  misdemeanor 
by  statute,  with  a  minimum  fine  of  $25,  and 
a  maximum  of  $100  and  costs,  the  offender 
would  be  compelled  to  pay  over  for  a  single 
offense,  not  knowingly  committed,  over  $2,- 
100,  and  lose  the  amount  of  his  license  fee 
($1,000)  in  addition.  In  no  case  could  he 
escape  with  a  loss  of  less  than  $2,025,  and 
$500  more,  the  amount  of  his  license  fee. 

It  may  be  argued  that  under  our  construc- 
tion conviction  of  a  violation,  in  a  court  of 
competent  jurisdiction,  must  precede  an  ac- 
tion upon  the  bond,  and  for  this  reason  such 
construction  is  radically  wrong.  Probablv 
conviction  before  a  civil  action  can  be  insti- 
tuted will  be  necessary ;  but  power  to  revoke 
the  license,  and  to  deprive  the  licensee  of  his 
occupation  as  well  as  the  sum  he  has  paid 
for  such  license,  in  no  case  less  than  $500, 
Is  with  the  municipal  authorities,  interven- 
tion by  the  courts  not  being  required.  § 
2020.  This,  in  itself,  seems  quite  a  severe 
penalty.  We  are  not  defending  the  saloon 
Keeper  who  violates  the  law,  nor  are  we  up- 
holding the  business  of  selling  intoxicating 
liquors,  lawfully  or  unlawfully,  when  we  say 
that  Buch  a  result  would  be  strikingly  unjust, 
and  smack  strongly  of  persecution.  While 
it  may  not  violate  the  constitutional  pro- 
visions forbidding  the  imposition  of  excess- 
ive fines,  or  the  infliction  of  unusual  pun- 
ishments, this  penalty  would  be  exceedingly 
excessive,  and  of  a  character  to  shock  our 
sense  of  justice  and  right.  It  would  remind 
us  of  the  days  when  trivial  offenses  were 
punished  by  absolute  and  wholesale  confisca- 
tion of  the  offenders'  estates.  In  practice, 
that  would  frequently  be  the  result  should 
the  amount  of  the  bond  be  declared  liqui- 
dated damages.  We  cannot  believe  that  the 
legislature  intended  any  such  drastic  meas- 
ure; for,  had  that  been  the  design,  the  law 
would  have  so  stated.  This  has  been  done 
in  several  states ;  it  being  expressly  provided 
in  some  that  judgment  may  be  entered  on 
such  a  bond  against  the  principal  and  sure- 
ties for  the  full  penalty  thereof.  In  sup- 
port of  our  views,  we  cite  State  v.  Estabrook, 
29  Kan.  739;  Jenkins  v.  Danville,  79  111. 
App.  339.  It  is  not  to  be  understood  that 
there  are  no  eases  to  the  contrary,  for  several 
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have  been  referred  to,  notably  Quintard  v. 
Corcoran,  50  Conn.  34,  in  which  two  Rhode- 
Island  cases  are  cited  as  authority;  the  court 
saying  that  the  question  in  issue  was  there- 
decided  in  the  same  way.  A  glance  at  these 
cases  (Tripp  v.  Norton,  10  R.  I.  125;  Provi- 
dence v.  Bligh,  10  R.  I.  208)  will  show  that 
no  such  question  was  presented  or  decided. 
We  are  also  referred  to  some  cases  arising- 
under  the  Federal  revenue  law.  The  court* 
in  which  revenue  cases  are  litigated  have  al- 
ways construed  the  conditions  found  in  rev- 
enue bonds  with  great  strictness  and  excess- 
ive severity,  and  we  are  not  inclined  to  ac- 
cept their  rules  on  this  subject.  But,  as  be- 
fore intimated,  our  conclusion  is  largely  in- 
fluenced by  our  sense  of  right  and  justice,, 
and  also  by  the  provision  found  in  the  latter 
part  of  §  1992,  and  heretofore  quoted,  to  the 
effect  that  the  principal  and  his  sureties- 
shall  be  jointly  and  severally  liable  for  the 
payment  of  damages  caused  by  an  intoxi- 
cated person,  to  be  recovered  in  a  civil  ac- 
tion brought  by  the  person  injured.  This, 
clearly  indicates  that  the  amount  of  the 
bond  must  be  declared  a  penalty,  and  must 
be  recovered  as  such.  If  the  construction- 
contended  for  is  to  be  given  the  bond,  this- 
provision  of  the  statute  is  entirely  without 
force  or  effect.  It  is  rendered  nugatory,  for 
the  amount  of  the  bond  is  either  a  penalty,, 
or  it  is  liquidated  damages.  It  cannot  be 
both.  The  amount  cannot  be  declared  a  pen- 
alty when  a  civil  action  is  brought  under  % 
1992,  by  a  person  injured,  to  recover  dam- 
ages done  by  an  intoxicated  person,  and  then 
held  to  be  liquidated  damages  in  an  action 
brought  upon  a  complaint  drawn  as  was  the 
one  we  have  before  us.  It  cannot  be  one 
kind  of  a  bond,  for  one  purpose,  to-day,  and 
another  kind  of  a  bond,  for  another  purpose,, 
to-morrow.  The  statute  just  referred  to» 
cannot  be  construed  as  authority  for  the  col- 
lection of  the  whole  amount  named,  by  a 
private  party,  unless  he  has  been  injured  in 
the  full  sum.  That  is,  he  is  not  authorized 
to  enforce  the  obligation  except  to  the 
amount  of  his  damages.  It  may  be  suggested 
that  an  injured  party  might  intervene  in  an> 
action  instituted  by  the  state  to  recover  the 
stipulated  amount,  but  this  presupposes  that 
he  is  fully  informed  as  to  the  facts  upon- 
which  his  action  can  be  maintained,  and,, 
further,  that  he  has  knowledge  of  the  pend- 
ency of  the  action  brought  by  the  state.  He 
has  a  statutory  right  to  proceed  in  a  civil 
action  to  recover  his  damages,  and  should 
not  be  placed  in  a  position  where  he  must 
either  enter  into  a  race  with  the  state  to  de- 
termine which  of  the  two  can  first  commence 
an  action,  or  suffer  a  loss.  Nor  should  he  be 
compelled  to  keep  watch  upon  all  proceed- 
ings in  the  courts  in  order  to  protect  him- 
self by  intervention  when  the  state  moves. 
It  may  be  also  suggested  that  the  right  to 
recover  may  be  unavailing  because  other 
parties  have  forestalled,  by  similar  actions,, 
one  who  has  the  right.  This  suggestion 
would  be  equally  as  potent  in  any  other  case 
where  the  amount  of  a  bond  is  in  the  nature 
of  a  penalty,  and  damages  in  excess  thereof 
occur.    But,  in  any  event,  we  do  not  decide 
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that  this  is  not  a  continuing  bond.  It  is 
impossible  to  harmonize  this  particular  sec- 
tion of  the  statute  with  the  contention  of 
counsel  for  the  state,  and  for  this  reason,  if 
there  be  no  other,  we  are  compelled  to  hold 
that  the  purpose  of  the  bond  was  to  indemni- 
fy the  state  as  well  as  private  parties  against 
all  damages  that  may  actually  result  from 
any  breach  thereof,  and  not  to  authorize  a 
recovery  of  the  full  amount  as  liquidated 
-damages.  It  follows  that  the  complaint 
failed  to  state  a  cause  of  action. 
Order  reversed. 


J.,  dissenting: 
X  dissent.  The  court  in  this  case  has 
fallen  into  the  error  of  construing  the  bond 
on  which  the  action  is  founded  on  the  rule 
of  law  applicable  between  individuals  as  to 
bonds  given  to  secure  the  performance  of 
some  collateral  agreement  by  the  obligor.  It 
is  not  such  a  bond.  It  is  a  bond  given  as 
the  condition  for  the  issuance  of  a  license 
for  the  sale  of  intoxicating  liquors  pursuant 
to  the  statutes  of  the  state,  and  as  security 
for  the  observance  of  the  liquor  laws. 

The  act  of  August  12,  1858,  found  in 
Comp.  Stat.  1849-58,  is  the  first  expression 
of  the  legislature  of  this  state  on  the  sub- 
ject of  the  sale  of  intoxicating  liquors.  A 
prior  act  of  the  territorial  legislature  con- 
tained most  of  the  features  of  the  act  of 
1858,  especially  with  reference  to  the  bond, 
and  the  prosecution  of  an  action  thereon,  in 
the  event  of  a  violation  of  any  of  its  condi- 
tions. By  the  act  of  1858,  a  bond  is  required 
as  a  condition  precedent  to  the  granting  of  a 
license  to  deal  in  such  liquors, — a  bond  in 
the  sum  of  $1,000  for  a  general  dealer,  and 
*  bond  of  $500  for  a  license  to  deal  in  malt 
liquors  only.  The  act  prohibits  certain 
sales,  and  provides  fixed  penalties  for  a  vio- 
lation of  any  of  its  provisions.  There  is  no 
express  declaration  in  that  act,  nor  in  any 
of  the  subsequent  legislative  enactments,  as 
to  whether  the  bond  is  to  be  treated  as  one 
to  secure  an  observance  of  the  liquor  laws, 
or  as  security  for  the  payment  of  such  ac- 
tual damages  as  the  state  may  suffer  by  rea- 
son of  a  violation  thereof.  No  statute  has 
over  spoken  directly  on  that  subject,  and 
whether  a  liquor  dealer's  bond  be  one  or  the 
other  must  be  determined  from  a  considera- 
tion of  all  the  provisions  of  the  statutes,  the 
-evident  and  apparent  object  to  be  subserved 
by  its  requirement,  and  the  general  rules  of 
law  applicable  to  such  obligations. 

It  may  be  stated  as  a  general  rule  of  law, 
-supported  by  an  overwhelming  weight  of  the 
-authorities  both  in  England  and  this  coun- 
try, that  where  a  statute  requires  the  exe- 
cution of  a  bond  to  the  state  for  a  fixed  and 
specific  penalty,  to  be  conditioned  for  a  com- 
pliance with  the  laws  of  the  state  in  the  re- 
spects named  therein,  the  effect  is  to  consti- 
tute the  bond  a  covenant  for  liquidated  dam- 
ages, or  a  penalty  imposed  by  the  sovereign 
power  as  a  punishment  for  a  violation  of 
such  law,  unless  a  different  intent  appears. 
The  rule  is  stated  thus  in  4  Am.  &  Eng.  Enc. 
Law,  2d  ed.  p.  700:  "The  designation  by 
•statute  of  a  specific  sum  as  a  penalty  has  the 
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effect  of  constituting  a  bond  given  in  com- 
pliance therewith,  a  covenant  for  liquidated 
damages,  or  a  penalty  imposed  by  the  sover- 
eign power,  .  .  .  unless  a  different  in- 
tent appears.'*  A  distinction  is  made  by  all 
the  authorities,  where  this  question  has  been 
considered,  between  bonds  executed  by  one 
individual  to  another  to  secure  the  perform- 
ance of  some  collateral  agreement,  and  a 
bond  given,  as  in  the  case  at  bar,  to  the  state, 
and  conditioned  for  an  observance  of  the 
law.  United  States  v.  Mont  ell,  Taney,  47, 
Fed.  Cas.  No.  15,798;  Keating  v.  Sparrow, 
1  Ball  &  8.  367 ;  Benson  v.  Gibson,  3  Atk. 
395;  Peachy  v.  Somerset,  1  Strange,  447; 
Clark  v.  Barnard,  108  U.  8.  436,  27  L.  ed. 
780,  2  Sup.  Ct.  Rep.  878;  Murfree,  Official 
Bonds,  452;  People  ex  rel.  Meakin  v.  Eck- 
man,  63  Hun,  209,  18  N.  Y.  Supp.  654; 
Granger  v.  Hayden,  17  R.  I.  179,  20  Atl. 
833;  Coggeshail  v.  Pollitt,  15  R.  I.  168,  1 
Atl.  413;  Quintard  v.  Cweoran,  50  Conn.  34; 
Daniels  v.  Grayson  College,  20  Tex.  Civ. 
App.  562,  50  S.  W.  205 ;  Tripp  v.  Norton,  10 
R.  I.  125.  The  only  case  cited  holding  to 
the  contrary  is  State  v.  Estabrook,  29  Kan. 
739.  The  case  of  Jenkins  v.  Danville,  79 
111.  App.  339,  is  not  in  point;  for  the  bond 
in  that  case  was  conditioned  for  the  payment 
of  all  fines  and  costs  which  might  be  im- 
posed against  the  obligor  for  a  violation  of 
the  law.  The  obligor  was  there  convicted  of 
such  violation,  fined,  he  paid  his  fine,  and 
the  court  very  properly  held  that  by  the  pay- 
ment of  his  fine  the  express  obligation  of 
the  bond  was  complied  with,  and  double  re- 
covery could  not  be  had.  The  bond  involved 
in  the  case  at  bar  is  not  so  conditioned.  Its 
conditions  are  that  the  obligor  will  not  sell, 
or  otherwise  dispose  of,  any  intoxicating  li- 
quors on  the  Sabbath  day,  nor  on  any  gen- 
eral or  special  election  day,  and  will  not 
sell,  barter,  give  away,  or  otherwise  furnish 
or  dispose  of  Buch  liquor  to  any  minor  per- 
son, or  to  any  pupil  or  student  in  any  pub- 
lic school,  nor  to  any  habitual  drunkard; 
"and,  if  the  said  obligor  shall  faithfully  ob- 
serve and  perform  all  the  terms  and  pro- 
visions of  any  and  all  ordinances  of  the  vil- 
lage of  Sacred  Heart"  relating  to  the  sale  of 
intoxicating  liquors,  then  the  obligation 
shall  be  void;  otherwise  to  remain  in  full 
force  and  effect. 

In  the  absence  of  some  expression  of  the 
legislature  to  the  contrary,  the  bond  in 
question  must  be  construed  in  harmony  with 
this  general  rule  of  law.  Our  statutes  will 
be  searched  in  vain  for  any  such  expression. 
But,  on  the  contrary,  an  intent  to  follow 
and  apply  the  rule  is  clearly  shown.  It  is 
found  in  two  very  prominent  provisions  of 
the  act  of  1858  (p.  341,  §  7),  that  are  en- 
tirely ignored  by  the  majority  opinion.  One 
is  the  provision  requiring  county  attorneys, 
sheriffs,  constables,  and  justices  of  the  peace 
having  knowledge  of  any  violation  of  the 
law  with  respect  to  the  sale  of  intoxicating 
liquors  to  make  complaint  thereof,  and 
prosecute  the  offender.  The  other  provision 
is  contained  in  the  same  section,  and  reads 
as  follows:  "It  shall  also  be  the  duty  of 
the  district  attorney  to  prosecute  the  bond 
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given  by  such  applicant,  as  is  required  by 
the  second  section  of  this  act."  These  two 
provisions  have  been  brought  down  from 
1858,  and  the  substance  of  them  is  now  found 
in  the  General  Statutes  of  1894.  Clearly, 
the  legislature  intended  by  that  act  an  of- 
fending saloon  keeper  to  be  prosecuted  crim- 
inally for  a  violation  of  the  statutes,  and,  in 
addition  thereto,  that  he  should  forfeit  the 
.penalty  of  the  bond  as  further  punishment. 
Every  sheriff,  constable,  or  county  attorney 
having  knowledge  of  such  a  violation  is  ex- 
pressly required  to  prosecute  the  same  crim- 
inally, and  in  addition  thereto  the  county  at- 
torney is  expressly  required  to  bring  a  civil 
action  on  the  bond  for  a  breach  of  any  of  its 
conditions.  This  shows  almost*  conclusively 
that  the  intention  was  to  make  the  penalty 
of  the  bond  a  forfeiture,  or  liquidated  dam- 
ages for  a  breach  of  its  conditions,  in  ad- 
dition to  the  penalty  provided  for  in  the  case 
-of  criminal  conviction.  Had  the  legislature 
intended  the  bond  as  security  for  the  pay- 
ment of  damages,  it  would  have  required 
the  prosecution  of  the  suit  thereon  only  in 
ease  of  the  failure  of  the  saloon  keeper  or 
obligor  to  pay  and  discharge  any  fine  im- 
posed against  him,  and  would  not  have  made 
it  the  unconditional  duty  of  the  county  at- 
torney to  prosecute  the  bond  to  judgment  in 
addition  to  the  criminal  prosecution.  So 
it  must  be  conceded  that  the  legislature,  by 
the  enactment  of  1858,  intended  the  penalty 
of  the  bond  as  a  fixed  and  further  punish- 
ment for  a  violation  of  the  statutes.  It  is  not 
for  the  courts  to  say  whether  a  statute  which 
is  constitutional  is  fair  or  just,  or  whether 
the  legislature  intended  "to  exact  the  pound 
of  flesh"  referred  to  by  the  majority  of  the 
court.  The  suggestions  in  their  opinion  on 
this  subject  would  be  very  pertinent  for  the 
consideration  of  the  legislature,  but  are  not 
germane  to  a  judicial  construction  or  inter- 
pretation of  the  statute.  The  question  wheth- 
er a  given  statute  is  fair  or  just  is  one  ex- 
clusively for  legislative  cognizance.  Courts 
have  nothing  to  do  with  those  questions,  but 
are  limited,  in  interpreting  or  construing 
statutes,  to  ascertaining  the  intention  of  the 
legislature,  and  have  no  right  to  declare  a 
statute  invalid  on  the  assumption  that  it  is 
unjust.  To  do  so  would  be  a  flagrant  and 
rank  usurpation  of  power.  It  is  conceded 
by  the  majority  that  the  statute,  construed 
as  contended  for  by  the  respondent,  is  not 
unconstitutional  as  imposing  a  cruel  and  un- 
usual punishment,  yet  they  proceed  to  say 
that  the  punishment  imposed  thereby  is  un- 
fair and  unjust.  On  this  subject,  I  quote 
from  the  case  of  People  ex  rel.  Meakim  v. 
Eckman,  63  Hun,  209,  18  N.  Y.  Supp.  654: 
"It  is  contended,  further,  that  because  a 
specific  penalty  is  prescribed  for  the  viola- 
tion of  the  law  of  selling  liquors  to  a  minor, 
that  a  recovery  cannot  be  had  on  the  bond. 
Our  answer  is  that  the  legislature,  having 
the  power  to  regulate  the  sale  of  intoxicating 
liquors,  could  impose  dual  penalties  for  the 
same  offense.  When  this  statute  fixes  both 
the  offense  and  the  penalty,  and  declares  it 
a  misdemeanor  for  doing  any  act,  such  as 
selling  liquor  without  a  license,  they  are  en- 
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tirely  independent  of  each  other,  and  the 
conviction  for  the  misdemeanor  is  no  bar  to 
an  action  for  the  penalty." 

Such  being  the  undoubted  intention  of  the 
act  of  1858,  the  provisions  of  which,  so  far 
as  here  pertinent,  are  a  part  of  the  statutes 
to-day,  what  amendments  have  been  made 
since  that  time  to  indicate  an  intention  on 
the  part  of  the  lawmaking  power  to  change 
the  law  on  this  subject?  xne  majority  say 
the  amendment  of  1872  had  such  effect,  but, 
as  repeals  or  modifications  of  statutes  by 
implication  are  not  favored,  the  amendment 
of  1872  cannot  possibly  be  so  construed.  It 
is  true  that  the  act  of  1858  contained  the 
provision  that  the  saloon  keeper  should  be 
liable  for  "damages  done  by  persons  intoxi- 
cated by  liquors  obtained  from  him,"  but  the 
act  did  not  provide  that  he  should  be  so  lia- 
ble on  his  bond.  There  was  no  liability  on 
the  bond  in  this  respect  until  the  addition 
of  a  clause  in  1872,  which  is  as  follows: 
"And  the  sureties  on  said  bonds  shall  be 
jointly  and  severally  liable  with  the  princi- 
pal for  the  payment  of  said  damages,  to  be 
recovered  in  a  civil  action."  Can  this  sim- 
ple amendment  have  effect  to  change  the 
whole  scope  and  purpose  of  the  statute?  It 
seems  to  me  clearly  not.  The  mere  fact  that 
the  legislature  by  this  amendment  relin- 
quished the  rights  of  the  state  under  the  bond 
in  favor  of  injured  parties  can  have  no  such 
operation  as  contended  for  by  the  majority. 
Suppose  no  person  is  injured  at  all;  the 
bond  is  of  no  force  or  effect,  and  its  execution 
and  delivery  mere  idle  ceremony.  The  sug- 
gestion that  the  state  may  sue  thereon  to 
recover  damages  suffered  by  it  is  begging  the 
question.  The  state  suffers  no  damage  in  a 
pecuniary  sense  from  the  violation  of  its 
laws.  In  the  case  of  such  violation,  its  peace 
is  disturbed,  its  dignity  offended,  and  its 
majesty  outraged.  It  asks  for  no  pecuniary 
recompense  in  liquidation  of  such  violations, 
but  demands  the  swift  and  certain  punish- 
ment of  the  offender.  The  remarks  of  Chief 
Justice  Taney  on  this  subject  are  very  perti- 
nent, and  I  quote  what  he  says  in  a  case 
where  the  precise  question  was  under  con- 
sideration: "It  certainly  is  not  to  be  re- 
garded as  a  bond  with  a  collateral  condition 
in  which  the  jury  are  to  assess  the  damages 
which  the  United  States  shall  prove  that 
they  have  sustained;  for,  according  to  that 
construction,  the  amount  of  damages  would 
not  depend  upon  the  amount  of  the  penalty 
prescribed  in  the  section,  which  is  graduated 
according  to  the  size  of  the  vessel,  but  would 
depend  upon  the  discretion  of  different  ju- 
ries, and  larger  damages  might  be  given 
where  the  penalty  was  only  $400  than  in  a 
case  where  the  penalty  was  $2,000.  This  ob- 
viously is  not  the  intention  of  the  law,  and 
the  United  States  are  entitled  to  recover  the 
whole  sum  for  which  the  party  is  bound  if 
any  of  the  conditions  are  broken.  Besides, 
how  could  the  United  States  prove  any  par- 
ticular amount  of  damages  to  have  been  sus- 
tained by  them  in  a  suit  on  this  bond? 
.  .  .  It  would  be  difficult,  I  think,  by 
any  course  of  proof,  or  any  process  of  rea- 
soning, to  show  that  the  United  States  has 
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sustained  *ny  particular  amount  of  dam- 
ages in  a  case  of  this  description,  or  to  adopt 
any  rule  by  which  the  damages  could  oe 
measured  by  a  jury,  or  be  liquidated  by 
agreement  between  the  parties.  The  sum  for 
which  the  parties  are  to  become  bound  is 
manifestly  a  penalty  or  forfeiture  inflicted 
by  the  sovereign  power  for  a  breach  of  its 
laws.  It  is  not  a  liquidated  amount  of  dam- 
ages due  upon  a  contract,  but  a  fixed  and 
certain  punishment  for  an  offense."  [Unit- 
ed States  ▼.  Mont  ell,  Taney,  47,  Fed.  Cas. 
No.  15,798.] 

No  difficulty  is  to  be  apprehended  from  an 
application  of  the  provision  of  1872.  If  a 
saloon  keeper  becomes  liable  to  an  individual 
for  an  assault  committed  by  a  person  by  him 
made  intoxicated,  the  injured  party  may  pro- 
ceed with  his  action  on  the  bond  to  judg- 
ment. If  no  such  cause  of  action  accrues, 
the  state  may  proceed,  or  it  may  proceed  in 
any  event,  and  the  individual  can  make  ap- 
plication to  intervene,  the  same  as  is  done 
in  all  cases  where  several  rival  claimants 
seek  a  particular  fund  to  satisfy  demands 
against  the  owner  of  the  fund.  The  case  of 
Minneapolis  v.  Olson,  76  Minn.  1,  78  N.  W. 
877,  has  no  application  to  this  case  whatever. 


In  that  case  the  court  was  construing  a. 
statute  conferring  authority  upon  municipal 
authorities  to  impose  a  penalty  for  a  viola- 
tion of  the  liquor  laws.  No  such  question* 
is  presented  in  this  case.  The  penalty  here- 
involved  is  fixed  by  Btatute,  and  the  legisla- 
ture has  not  delegated  the  power  to  impost- 
it  to  any  inferior  tribunal,  as  in  the  Olson 
Case.  If  the  opinion  of  the  court  in  thia 
case  is  adhered  to  as  the  law  of  this  state,, 
the  liquor  dealer's  bond,  heretofore  regarded 
as  a  forfeiture  fixed  and  certain  for  a  viola- 
tion of  the  law,  will  amount  to  but  very 
little.  In  order  that  the  state  may  bring 
suit  thereon,  if  their  theory  be  correct,  there- 
must  be  a  prosecution  of  the  obligor,  and  a 
failure  on  his  part  to  pay  the  fine  imposed 
against  him.  If  the  court  should  see  fit  and 
proper  to  sentence  him  to  imprisonment  only, 
as  punishment  for  his  offense,  the  bond  is- 
a  nullity,  and  the  state  has  no  remedy.  If 
the  court  impose  both  a  fine  and  imprison- 
ment, the  state  can  recover  only  the  fine,, 
and  no  proportion  of  the  penalty  for  the  im- 
prisonment. 

I  am  authorized  to  state  that  Chief  Jus* 
tice  Start  concurs  in  thiB  dissent. 
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BARBER  ASPHALT  PAVING  COMPANY, 

Respt.y 
v. 

Margaret  FRENCH  et  al.,  Appts. 
(158  Mo.  534.) 

1.  Assessments  for  pavlnsj,  made,  ac- 
cording? to  the  provisions  of  a  city 
charter,  by  apportioning-  the  total 
cost  of  the  work  to  the  abutting  lands  ac- 
cording to  frontage,  do  not  constitute  a  tak- 
ing of  property  for  public  use,  or  a  violation 
of  U.  S.  Const.  14th  Amend.,  as  a  taking  of 
property  without  due  process  of  law. 

8.  The  admission  of  Incompetent  evi- 
dence does  not  constitute  reversible  error 
when  without  the  evidence  the  decision  must 
have  been  the  same. 

91.     A    requirement    of    a    sroaranty    to 


maintain  and  repair  a  street  on  which- 
paving  Is  done  for  Ave  years  thereafter  la 
not  ultra  vires  on  the  part  of  a  city  contract- 
ing for  such  pavement. 

(November  13,  1900.) 

APPEAL  by  defendants  from  a  judgment 
of  the  Circuit  Court  for  Jackson  County 
in  favor  of  plaintiff  in  an  action  brought  to> 
enforce  a  street-paving  assessment.  Af- 
firmed. 

Statement  by  Gantt,  Ch.  J.: 

This  suit  was  instituted  in  the  circuit 
court  of  Jackson  county,  returnable  to  the- 
October,  1809,  term  thereof,  for  the  purpose 
of  enforcing  the  lien  of  a  tax  bill  issued  by 
Kansas  City  in  part  payment  of  the  cost  of 
paving    Forest   avenue   from   Independence 


Notk. — The  above  case  was  affirmed  In  181 
U.  S.  824,  45  L.  ed.  879. 

It  is  entirely  clear  that  this  decision  substan- 
tially overrules  that  in  Norwood  v.  Baker,  172 
V.  S.  269,  48  L.  ed.  443,  though  It  Is  not  over- 
ruled by  express  declaration.  The  court  re- 
pudiates the  doctrine  explicitly  and  most  clear- 
ly laid  down  in  the  Norwood  Case,  to  the  effect 
that  "the  exaction  from  the  owner  of  private 
property  of  the  cost  of  a  public  improvement  In 
substantial  excess  of  the  special  benefits  accru- 
ing to  him  is,  to  the  extent  of  such  excess,  a 
taking,  under  the  guise  of  taxation,  of  private 
property  for  public  use  without  compensation," 
and  holds  in  Its  latest  decision  that  the  appor- 
tionment of  the  entire  cost  of  the  Improvement 
upon  abutting  lots  according  to  their  frontage 
Is  constitutional,  though  this  Is  done  without 
regard  to  the  amount  of  benefits  received  by  the 
property. 

For  earlier  cases  in  this  series  as  to  neces- 
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sity  of  special  benefits  to  sustain  local  assess- 
ments, see  Asberry  v.  Roanoke  (Va.)  42  L.  R. 
A.  686,  and  note;  Detroit  v.  Chapln  (Mich.)  42 
L.  R.  A.  688;  Weed  v.  Boston  (Mass.)  42  L. 
R.  A.  642 ;  Rolpb  v.  Fargo  (N.  D.)  42  L.  R.  A. 
646;  Hntcheson  v.  8torrIe  (Tex.)  45  L.  R. 
A.  289 ;  Schroder  v.  Overman  (Ohio)  47  L.  R.  A. 
156;  Keriten  v.  Milwaukee  (Wis.)  48  L.  R.  A. 
851;  Adams  v.  Shelbyvllle  (Ind.)  49  L.  R.  A. 
797 ;  and  Ramsey  County  v.  Robert  P.  Lewis 
Co.  (Minn.)  58  L.  R.  A.  421. 

As  to  provision  for  repairs  In  contract  for 
street  improvement,  see  note  to  Portland  v. 
Portland  Bituminous  Paving  ft  Improv.  Co. 
(Or.)  44  L.  R.  A.  527 ;  also  Robertson  v.  Omaha 
(Neb.)  44  L.  R.  A.  584 ;  State  ea  rel.  Wilson 
v.  Trenton  (N.  J.  L.)  44  L.  R.  A.  540;  Seaboard 
Nat.  Bank  v.  Woesten  (Mo.)  48  L.  R.  A.  279: 
and  Barber  Asphalt  Pav.  Co.  v.  Hesel  (Mo.> 
48  L.  R.  A.  285. 
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avenue  to  Twelfth  street  with  an  asphalt 
pavement.  The  petition  is  in  the  usual 
form.  The  defenses  relied  upon  by  the  de- 
fendants, although  stated  in  several  differ* 
«nt  forms,  may  be  resolved  into  two  conten- 
tions: First,  that  the  requirement  of  the 
•ordinance  and  contract  providing  for  the 
work,  in  respect  to  the  guaranty  tnereof  for 
five  years,  is  ultra  vires  on  the  part  of  the 
•city,  and  void ;  and,  second,  that  the  method 
•of  apportioning  and  charging  the  cost  of  the 
pavement  violates  the  limitation  of  the  Fed- 
eral Constitution  that  no  state  shall  deprive 
any  person  of  his  property  without  due  pro- 
<cess  of  law. 

The  work  done  consisted  of  paving  with 
asphaltum  the  roadway  of  Forest  avenue,  in 
the  said  city,  86  feet  in  width,  from  Inde- 
pendence avenue  to  Twelfth  street,  a  dis- 
tance of  i  of  a  mile.  Forest  avenue  is  one 
of  the  oldest  and  best  improved  residence 
streets  in  Kansas  City,  and  all  of  the  lots 
abutting  thereon  front  the  street,  and  extend 
back  therefrom  uniformly,  to  the  depth  of 
an  ordinary  city  lot,  to  an  alley.  The  lots 
are  all  improved,  and  used  for  residence  pur- 
poses, and  all  of  the  lots  are  substantially  on 
the  grade  of  the  street  as  improved,  and  are 
similarly  situated  with  respect  to  the  as- 
phalt pavement.  The  structure  of  the  pave- 
ment along  its  entire  extent  is  uniform  in 
character  and  quality.  There  is  no  showing 
that  there  is  any  difference  in  the  value  of 
any  of  the  lots  abutting  upon  the  improve- 
ment. The  evidence  of  four  witnesses  was 
taken,  each  of  whom  testified  that  each  and 
every  lot  fronting  on  that  part  of  the  street 
improved  was  specially  oeneflted  to  an 
■amount  exceeding  the  cost  of  the  pavement, 
and  that  each  of  the  several  lots  abutting 
upon  the  improvement  shared  the  total  bene- 
fit sustained  by  all  such  lots  in  the  propor- 
tion of  the  frontage  of  each  lot  thereon  to 
the  total  frontage  on  the  improvement  of  all 
such  lots.  This  paving  procedure  was  in- 
augurated conformably  to  the  requirements 
of  the  Kansas  City  charter,  by  the  adoption 
of  a  resolution  by  the  common  council  of  this 
•city  declaring  the  work  of  paving  the  street 
to  a  stated  extent*  and  with  a  pavement  of 
a  defined  character,  to  be  necessary,  which 
resolution  was  first  recommended  by  the 
board  of  public  works  of  the  city.  This  res- 
olution was  thereupon  published  for  ten 
-days  in  the  newspaper  doing  the  city  print- 
ing. Thereafter  the  resident  owners  of  the 
•city,  owning  a  majority  of  front  feet  of 
lands  belonging  to  such  residents  and  front- 
ing on  that  part  of  the  street  to  be  improved, 
had  the  right,  within  thirty  days  after  the 
first  day  of  the  publication  of  the  resolution, 
to  file  a  remonstrance  with  the  city  clerk 
against  the  proposed  improvement,  and 
thereby  to  devest  the  common  council  of  the 
power  to  make  the  improvement;  and  such 
property  owners  had  the  right,  by  filing 
within  the  same  period  a  petition  so  to  do, 
to  have  such  street  improved  with  a  differ- 
ent kind  of  material  or  in  a  different  man- 
ner from  that  specified  in  such  resolution. 
In  this  proceeding  neither  such  a  remon- 
strance nor  petition  was  filed,  and  the  com- 


mon  council,  upon  the  recommendation  of 
the  board  of  public  works,  enacted  an  ordi- 
nance numbered  5,891,  requiring  the  con- 
struction of  the  pavement.  The  charter  re- 
quires that  a  contract  for  such  work  shall 
be  let  to  the  lowest  and  best  bidder.  There- 
upon bids  for  the  work  were  duly  advertised 
for,  and,  the  plaintiff  being  the  lowest  and 
best  bidder  therefor,  a  contract  was,  on  the 
31st  day  of  July,  1894,  entered  into  between 
Kansas  City  and  the  plaintiff  for  the  con- 
struction of  said  pavement.  The  contract 
expressly  provides  that  the  work  shall  be 
paid  for  by  the  issuance  of  special  tax  bills, 
according  to  the  provisions  of  the  Kansas 
City  charter,  and  that  the  city  shall  not,  in 
any  event,  be  liable  for  or  on  account  of 
the  work.  The  cost  of  the  pavement  was  ap- 
portioned and  charged  against  the  lots  front- 
ing thereon  according  to  the  method  pre- 
scribed by  the  charter,  which  is  that  the  to- 
tal cost  of  the  work  shall  be  apportioned  and 
charged  against  the  lands  abutting  thereon 
according  to  the  frontage  of  the  several  lots 
or  tracts  of  lands  abutting  upon  the  im- 
provement. The  charge  against  each  tract 
of  land  is  evidenced  by  a  tax  bill.  The  tax 
bill  representing  the  assessment  against 
each  lot  is,  by  the  charter,  made  a  lien  upon 
the  tract  of  land  against  which  it  is  issued, 
and  is  prima  facie  evidence  of  the  validity 
of  the  charge  represented  by  it.  Such  lien 
can  be  enforced  only  by  suit  in  a  court  of 
competent  jurisdiction  against  the  owners 
of  the  land  charged.  No  personal  judgment 
is  authorized  to  be  rendered  against  the 
owner  of  the  land.  The  right  is  expressly 
conferred  on  the  owner  of  reducing  the 
amount  of  the  recovery  by  pleading  and 
proving  any  mistake  or  error  in  the  amount 
of  the  bill,  or  that  the  work  was  not  done 
in  a  good  and  workmanlike  manner.  The 
judgment  was  for  the  plaintiff  for  the 
amount  due  on  the  bill  and  for  the  enforce- 
ment of  his  lien,  from  which  defendants, 
having  unsuccessfully  moved  for  a  new  trial 
and  in  arrest  of  judgment,  have  appealed. 

Messrs.  Gage,  Ladd,  A  Small,  for  ap- 
pellants: 

Norwood  y.  Baker,  172  U.  S.  269,  43  L.  ed. 
443,  19  Sup.  Ct.  Rep.  187,  decides  explicitly 
that  laws  like  that  under  consideration  are 
unconstitutional,  and  that  all  assessments 
made  in  pursuance  of  such  lawB  are  void. 

Loeb  v.  Columbia  Twp.  91  Fed.  37;  Fay 
y.  Springfield,  94  Fed.  409;  Charles  v.  Mar- 
ion, 98  Fed.  166;  Lyon  v.  Tonawanda,  98 
Fed.  361;  Huteheson  v.  Storrie,  92  Tex.  685, 
45  L.  R.  A.  289,  51  S.  W.  848;  Cowley  v. 
Spokane,  99  Fed.  840. 

In  all  the  states  whose  laws  have  been  con- 
sidered, some  rights  and  privileges  were  re- 
served for  individuals,  which,  it  was  claimed 
with  greater  or  less  show  of  reason,  con- 
stituted "due  process  of  law;"  but  here  the 
effort  has  been  to  exclude  the  possibility  of 
any  claim  on  the  part  of  the  property  owner 
to  any  right  or  privilege  whatever. 

This  court  and  the  appellate  court,  in  con- 
struing this  law,  have  only  given  to  it  its 
plain,  unmistakable  meaning. 
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Moberly  v.  Foojn,  131  Mo.  19,  32  S.  W. 
1014;  McQuiddy  v.  Smith,  67  Mo.  App.  205; 
Clapton  v.  Taylor,  49  Mo.  App.  117;  Crane  v. 
French,  50  Mo.  App.  367. 

The  front-foot  rule  is  not  now  "due  pro- 
cess of  law." 

It  is  not  every  act,  legislative  in  form, 
that  is  law.  Law  is  something  more  than 
will  exerted  as  an  act  of  power.  It  must  be, 
not  a  special  rule  for  a  particular  person  or 
a  particular  case,  but,  in  the  language  of  Mr. 
Webster  in  his  familiar  definition,  "the  gen- 
eral law,  a  law  which  hears  before  it  con- 
demns, which  proceeds  upon  inquiry,  and 
renders  judgment  only  after  trial,"  so  "that 
every  citizen  holds  his  life,  liberty,  property, 
and  immunities  under  protection  of  the  gen- 
eral rules  which  govern  society,"  and  thus 
excluding  bills  of  attainder,  bills  of  pains 
and  penalties,  acts  of  confiscation,  partial 
and  arbitrary  exertions  of  power  under  the 
forms  of  legislation,  etc. 

Hurtado  v.  California,  110  U.  S.  516,  28 
L.  ed.  232,  4  Sup.  Ct.  Rep.  Ill,  292;  H olden 
v.  Hardy,  109  U.  S.  360,  42  L.  ed.  780,  18 
Sup.  Ct.  Rep.  383. 

Mr.  Henry  N.  Em  also  for  appellants. 

Mr,  Edward  L.  Soarrltt,  with  Messrs, 
William  C.  Searritt,  John  K.  Griffith, 
and  Elliott  H.  Jones,  for  respondent: 

The  law  of  the  land  or  due  process  of  law, 
as  this  expression  is  used  in  the  14th  Amend- 
ment, means  the  common  law  and  the  stat- 
ute law  existing  in  the  state  at  the  time  of 
the  adoption  of  this  Amendment,  or  as  sub- 
sequently and  constitutionally  modified  by 
the  state. 

State  em  reU  Kohne  v.  Simons,  2  Speers  L. 
761 ;  Louisville  v.  Cochran,  82  Ky.  15. 

No  new  rights  were  created  or  conferred 
by  the  declaration  of  the  14th  Amendment. 
Its  purpose  was  to  guarantee  those  already 
in  existence.  It  is  a  conservatory,  rather 
than  a  reformatory,  force. 

Eam.es  v.  Savage,  77  Me,  212,  52  Am.  Rep. 
761;  Minor  v.  Happersett,  21  Wall.  162,  22 
L.  ed.  627;  Re  Lockwood,  164  U.  S.  116,  38 
L.  ed.  929,  14  Sup.  Ct  Rep.  1082;  United 
States  v.  Wong  Kim  Ark,  169  U.  S.  649,  42 
L.  ed.  890,  18  Sup.  Ct.  Rep.  456;  Alfalfa 
Irrig.  Diet.  Directors  v.  Collins,  46  Neb.  411, 
64  N.  W.  1086;  Wulzen  v.  San  Francisco 
City  d  County  Supers.  101  Cal.  15,  35  Pac 
353 ;  Mayo  v.  Wilson,  1  N.  H.  53 ;  Weimer  v. 
Bunbury,  30  Mich.  201 ;  Walker  v.  Sauvinet, 
92  U.  S.  00,  23  L.  ed.  678. 

The  methods  of  special  taxation  now  criti- 
cised were  developed  and  established  in  Mis- 
souri statutes  and  decisions  before  the  14th 
Amendment. 

Palmyra  v.  Morton,  25  Mo.  593;  Egyptian 
Levee  Co.  v.  Hardin,  27  Mo.  495,  72  Am.  Dec. 
276;  St.  Joseph  v.  Anthony,  30  Mo.  537; 
Farrar  v.  St.  Louis,  80  Mo.  379 ;  Rutherford 
v.  Hamilton,  97  Mo.  543,  11  S.  W.  249;  Mo- 
berly v.  Hogan,  131  Mo.  19,  32  S.  W.  1014; 
Heman  v.  Allen,  156  Mo.  534,  57  S.  W.  659; 
Hill  v.  Swingley,  159  Mo.  45,  60  S.  W.  114. 

The  decisions  of  the  courts  of  twenty- 
seven  states  of  the  Union  uphold  the  valid- 
ity of  the  method  of  legislative  acts  assess- 
ing the  cost  of  street  improvements  against 
54  L.  R.  A. 


abutting  lots  according  to  the  frontage  or 
area  of  the  respective  lots  abutting  upon  the 
improvement,  and  establish  the  jurisdiction* 
of  the  legislature  so  to  do. 

Irwin  v.  Mobile,  57  Ala.  7;  Birmingham 
v.  Klein,  89  Ala.  461,  8L.R.A.  369,  7  So. 
386;  Emery  v.  San  Francisco  Cos  Co.  2a 
Cal.  345;  Whiting  v.  Quackenbush,  54  Cal. 
306;  Whiting  v.  Townsend,  57  Cal.  515; 
Jennings  v.  LeBreton,  80  Cal.  8,  21  Pac. 
1127;  Diggins  v.  Hartshorns,  108  Cal.  154, 
41  Pac.  283;  Hadtey  v.  Dague,  130  Cal.  207, 
62  Pac  500;  Keese  v.  Denver,  10  Colo.  112, 
15  Pac.  825;  Pueblo  v.  Robinson,  12  Colo. 
593,  21  Pac  899;  Denver  v.  Knowles,  17 
Colo.  204,  17  L.  R.  A.  135,  80  Pac  1041; 
English  v.  Wilmington,  2  Marv.  (Del.)  63, 
37  Atl.  158;  O'Reilly  v.  Kingston,  39  Hun, 
285;  Hay  den  v.  Atlanta,  70  Cal.  817;  Bacon 
v.  Savannah,  86  Ga.  301,  12  S.  E.  580;  White 
v.  People  em  rel.  Bloomington,  94  111.  604; 
Craw  v.  Tolono,  96  111.  255,  36  Am.  Rep.  143 ; 
Enos  y.  Springfield,  113  111.  65;  Sterling  v. 
Gait,  117  111.  11,  7  N.  E.  471;  Springfield  v. 
Green,  120  111.  269,  11  N.  £.  261;  Davis  v. 
Litchfield,  145  111.  313,  21  L.  R.  A.  563,  33 
N.  £.  888;  Lightner  v.  Peoria,  160  111.  80, 
37  N.  £.  69 ;  Ware  v.  Jerseyville,  158  111.  234, 
41  N.  E.  736;  Payne  v.  South  Spring field* 
161  111.  286,  44  N.  E.  105;  Indianapolis  v. 
Imberry,  17  Ind.  175;  Palmer  v.  Stumph,  29 
Ind.  329;  Adams  v.  Shelbyville,  164  Ind.  467, 
49  L.  R.  A.  797,  57  N.  E.  114;  Amery  v.  Keo- 
kuk, 72  Iowa,  701,  30  N.  W.  780;  GUcrest  v. 
McCartney,  97  Iowa,  138,  66  N.  W.  103;  Al- 
len v.  Davenport,  107  Iowa,  103,  77  N.  W. 
532;  Burnes  v.  Atchison,  2  Kan.  455;  Par- 
ker  v.  Challis,  9  Kan.  155;  Blair  v.  Atchi- 
son, 40  Kan.  353,  19  Pac  816;  Atchison,  T» 
d  S.  F.  R.  Co.  v.  Peterson,  6  Kan.  App.  103, 
48  Pac  877;  Lemington  v.  McQuillan,  » 
Dana,  513,  35  Am.  Dec  159 ;  Broadway  Bap- 
tist Church  v.  McAtee,  8  Bush,  508,  8  Am. 
Rep.  480;  Neoin  v.  Roach,  86  Ky.  492,  6  S. 
W.  546;  Dumesnil  v.  Gleason,  99  Ky.  652, 
37  S.  W.  69 ;  Augusta  v.  McKibben,  22  Ky. 
L.  Rep.  1224,  60  S.  W.  291 ;  Selby  v.  Levee 
Comrs.  14  La.  Ann.  437;  Barber  Asphalt 
Paving  Co.  v.  Gogreve,  41  La.  Ann.  251,  5 
So.  848 ;  Barber  Asplialt  Paving  Co.  v.  Watt* 
51  La.  Ann.  1345,  26  So.  70;  Downer  v.  Bos- 
ton, 7  Cush.  277;  Wright  v.  Boston,  9  Cush. 
241;  Springfield  v.  Gay,  12  Allen,  612;  Re 
Kingman,  153  Mass.  566,  12  L.  R.  A.  417, 
27  N.  E.  778;  Sears  v.  Boston,  173  Mass.  71, 
43  L.  R.  A.  834,  53  N.  E.  131 ;  Williams  v. 
Detroit,  2  Mich.  560;  Mote  v.  Detroit,  Id 
Mich.  522;  Thomas  v.  Gain,  35  Mich.  155, 
24  Am.  Rep.  535 ;  Sheley  v.  Detroit,  45  Mich. 
431,  8  N.  W.  52;  Cass  Farm  Co.  v.  Detroit, 
124  Mich.  433,  S3  N.  W.  108;  Smith  v.  Aber- 
deen, 25  Miss.  458;  Williams  v.  Cammack, 
27  Miss.  209,  61  Am.  Dec  508;  Egyptian  Le- 
vee Co.  v.  Hardin,  27  Mo.  495,  72  Am.  Dec. 
276;  St.  Joseph  v.  Anthony,  30  Mo.  537; 
Rutherford  v.  Hamilton,  97  Mo.  543,  US. 
W.  249;  Moberly  v.  Hogan,  131  Mo.  19,  32 
S.  W.  1014;  Springfield  use  of  Central  Nat. 
Bank  v.  Weaver,  137  Mo.  650,  37  S.  W.  509, 
39  S.  W.  270;  Samtun  Nat.  Bank  v.  Cars- 
well,  126  Mo.  436,  29  S.  W.  279;  Kansas  v. 
Haling,  87  Mo.  203;  Morrison  v.  Morey,  146. 
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Mo.  563,  48  S.  W.  029;  Hetnan  v.  Allen,  156 
Mo.  534,  57  S.  W.  550;  Hill  v.  Swing- 
ley,  159  Mo.  45,  60  S.  W.  114;  People  v. 
Brooklyn,  4  N.  Y.  419;  Spencer  v.  Merchant, 
100  N.  Y.  585,  3  N.  £.  682;  McLaughlin  v. 
Miller,  124  N.  Y.  510,  26  N.  £.  1104;  Conde 
v.  Schenectady,  164  N.  Y.  258,  58  N.  £.130; 
Haleigh  v.  Peace,  110  N.  C.  32,  17  L.  R.  A. 
330,  14  S.  £.  521 ;  Rolph  v.  Far?o,  7  N.  D. 
640,  42  L.  K.  A.  646,  76  N.  W.  242 ;  Roberta 
v.  Fitst  Nat.  Bank,  8  N.  D.  504,  79  N.  W. 
1050;  Webster  v.  Far^o,  9  N.  D.  208,  82  N. 
W.  732;  Ernst  v.  Kunkle,  5  Ohio  St.  520; 
Northern  Indiana  R.  Co.  v.  Connelly,  10  Ohio 
St  159;  V  ping  ton  v.  Oviatt,  24  Ohio  St. 
232 ;  Wilder  v.  Cincinnati,  26  Ohio  St.  284 ; 
Haviland  v.  Columbus,  50  Ohio  St  471,  34 
N.  £.  679;  Sohroder  v.  Overman,  61  Ohio 
St.  1,  47  L.  R.  A.  156,  55  N.  £.  158;  King  v. 
Portland,  2  Or.  146;  Wilson  v.  Salem,  24  Or. 
504,  34  Pac.  9,  691;  King  v.  Portland  (Or.) 
63  Pac  8;  Hammett  v.  Philadelphia,  65  Pa. 
146,  3  Am.  Rep.  615;  Michener  v.  Philadel- 
phia, 118  Pa.  535,  12  Atl.  174;  Harrisburg  y. 
McCormick,  129  Pa.  213,  18  Atl.  126;  Mc- 
Keesport  y.  £u«cJt,  166  Pa.  46,  31  Atl.  49; 
Witman  v.  Reading,  169  Pa.  375,  32  Atl. 
676;  Harrisburg  v.  MoPherran  (Pa.)  49 
Atl.  988;  Cleveland  v.  TYtpp,  13  R.  I.  50; 
Winona  &  St.  P.  R.  Co.  v.  Watertown,  1  8. 
D.  46,  44  N.  W.  1072;  Tripp  v.  Yankton,  10 
6.  D.  516,  74  N.  VV.  447;  Allen  v.  Drew,  44 
Vt  174;  Norfolk  City  v.  JSOt*,  26  Gratt 
227 ;  Davis  v.  Lynchburg,  84  Va.  861,  6  S.  £. 
230;  Gleason  v.  Waukesha  County,  103  Wis. 
225,  79  N.  W.  249;  Weeks  v.  Jftfawufcee,  10 
Wis.  243 ;  Stale  ew  rel.  Christopher  v.  Por- 
tage, 12  Wis.  563;  Meggett  v.  Eau  Claire,  81 
Wis.  326,  51  N.  W.  566. 

Every  specific  objection  that  can  be  rea- 
sonably urged  against  the  charter  method  of 
assessing  the  cost  of  street  pavements  has 
been  considered  and  refuted  in  the  opinions 
of  the  Supreme  Court  of  the  United  States. 

Davidson  v.  New  Orleans,  96  U.  S.  97,  24 
L.  ed.  616;  Spencer  v.  Merchant,  125  U.  S. 
355,  31  L.  ed.  767,  8  Sup.  Ct.  Rep.  921 ;  Bau- 
man  v.  Ross,  167  U.  S.  548,  42  L.  ed.  270,  17 
Sup.  Ct.  Rep.  966;  Williams  v.  Eggleston, 
170  U.  S.  304,  42  L.  ed.  1047,  18  Sup.  Ct. 
Rep.  017;  Parsons  v.  District  of  Columbia, 
170  U.  S.  45,  42  L.  ed.  943,  18  Sup.  Ct.  Rep. 
521;  Mattingly  v.  District  of  Columbia,  97 
U.  S.  692,  24  L.  ed.  1100;  Moline  County  v. 
Kimball,  102  U.  S.  691,  26  L.  ed.  238;  Fall- 
brook  Irrig.  Dist.  v.  Bradley,  164  U.  S.  112, 
41  L.  ed.  369.  17  Sup.  Ct  Rep.  56;  Gillette 
y.  Denver,  21  Fed.  823;  Hagar  v.  Reclama- 
tion Dist.  No.  108,  111  U.  S.  701,  28  L.  ed. 
569,  4  Sup.  Ct  Rep.  663. 

The  controlling  facts  in  Norwood  v.  Baker, 
172  U.  S.  269,  43  L.  ed.  4ft,  19  Sup.  Ct.  Rep. 
187,  differ  from  the  case  at  bar. 

Scott  v.  Toledo,  36  Fed.  385;  Chicago,  B. 
d  Q.  R.  Co.  v.  Chicago,  166  U.  S.  226,  41  L. 
ed.  979,  17  Sup.  Ct.  Rep.  581 ;  Conde  v.  Sche- 
nectady, 164  N.  Y.  258,  58  N.  E.  130;  Cooley, 
Taxn.  2d  ed.  p.  148 ;  Lohrum  v.  Byermann,  5 
Mo.  App.  481. 

The  front-foot  rule  of  assessing  the  cost 
of  street  pavements  is  to  be  commended  be- 
cause the  amount  of  work  and  the  cost  of  the 
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improvement  in  front  of  each  foot  of  prop- 
erty is  the  same.  Every  property  owner,  or 
every  person  who  contemplates  owning  prop- 
erty, may  know  in  advance  approximately 
what  burden  the  abutting  land  will  be  called 
upon  to  pay  for  such  improvements,  and  can 
take  that  fact  into  consideration  in  deter- 
mining its  value  or  the  character  of  its  use. 

The  tax  which  each  individual  is  bound  to 
pay  ought  to  be  certain,  and  not  arbitrary. 

Smith,  Wealth  of  Nations,  Vol.  2,  book  5, 
chap.  1,  part  II.  p.  352. 

Lands  in  a  city  are  valuable  in  direct  pro- 
portion to  their  accessibility,  and  in  propor- 
tion to  the  number  of  people  passing  in  front 
of  them.  The  laying  of  a  street  pavement 
increases  the  value  of  abutting  property  at 
least  to  the  extent  of  the  cost  of  the  work. 

The  workings  of  the  whole  law  are  to  be 
considered  in  determining  its  effects. 

The  front-foot  rule  seems,  at  first  blush, 
to  be  perfectly  arbitrary,  and  likely  to  ope- 
rate in  some  cases  with  £reat  injustice,  but 
it  cannot  be  denied  that  in  the  case  of  some 
improvements  frontage  is  a  very  reasonable 
measure  of  benefits, — much  more  than  value 
could  be, — and  perhaps  approaching  equality 
as  nearly  as  any  other  estimate  of  benefits 
made  by  the  judgment  of  men. 

Cooley,  Taxn.  p.  644;  Elliott,  Roads  & 
Streets,  p.  396;  Hammett  v.  Philadelphia,  65 
Pa.  146,  3  Am.  Rep.  615;  English  v.  Wil- 
mington, 2  Marv.  (Del.)  63,  37  Atl.  158. 

The  following  cases  give  the  better  and 
wiser  interpretation  of  a  sober  second 
thought  of  the  learned  and  suggestive  opin- 
ions in  Norwood  v.  Baker,  172  U.  S.  269,  43 
L.  ed.  443,  19  Sup.  Ct  Rep.  187: 

Sears  v.  Boston,  173  Mass.  71,  43  L.  R.  A. 
834,53  N.E.  131  ;Gte<won  v.  Waukesha  Coun- 
ty, 103  Wis.  225,  79  N.  W.  249 ;  Schroder  v. 
Overman, 61  Ohio  St.  1,47  L.  R.  A.  156,  55  N. 
E.  158;  Adams  v. ShelbyvilU,  154  Ind.  467,49 
L.  R.  A.  797,  57  N.  E.  114;  Hadley  v.  Dague, 
130  Cal.  207,  62  Pac.  500;  Augusta  v.  Mc- 
Kibben,  22  Ky.  L.  Rep.  1224,  60  N.  W.  291 ; 
Cass  Farm  Co.  v.  Detroit,  124  Mich.  433,  83 
N.  W.  108;  Heman  v.  Allen,  156  Mo.  534,  57 
S.  W.  559 ;  Hill  v.  Bwingley,  159  Mo.  45,  60 
S.  W.  114;  Conde  v.  Schenectady,  164  N.  Y. 
258,  58  N.  E.  130;  Webster  v.  Fargo,  9  N.  D. 
208,  82  N.  W.  732;  King  v.  Portland  (Or.) 
63  Pac.  8;  Harrisburg  v.  MoPherran  (Pa.) 
49  Atl.  988;  Kelly  v.  Chadwiok,  104  La.  719, 
29  So.  295. 

Gantt,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

Prior  to  the  decision  of  the  Supreme  Court 
in  Norwood  v.  Baker,  172  U.  S.  269,  43  L. 
ed.  443,  19  Sup.  Ct  Rep.  187,  the  method 
adopted  in  the  charter  and  ordinance  of 
Kansas  City  of  charging  the  cost  of  paving 
Forest  avenue  against  the  adjoining  lots  ac- 
cording to  their  frontage  had  been  repeat- 
edly authorized  by  the  legislature  of  Mis- 
souri, and  Buch  laws  had  received  the  sana- 
tion of  this  court  in  many  decisions.  St. 
Louis  ex  rel.  Seibert  v.  Allen,  53  Mo.  44;  St. 
Joseph  v.  Anthony,  30  Mo.  538;  Neenan  v. 
Smith,  50  Mo.  528;  Kiley  v.  Cranor,  51  Mo. 
541;  Rutheiiord  v.  Hamilton,  97  Mo.  543,  11 
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8.  W.  249,  Moberly  v.  Hogan,  131  Mo.  10, 
32  S.  W.  1014;  Farrar  v.  8t.  Louis,  80  Mo. 
379.  In  the  last-mentioned  case,  Judge  Nor- 
ton for  the  court  said:  "The  liability  of 
•lots  fronting  on  a  street,  the  paving  of  which 
is  authorized  to  be  charged  with  the  cost 
of  the  work  according  to  their  frontage,  hav- 
ing been  thus  so  repeatedly  asserted,  the 
question  is  no  longer  an  open  one  in  this 
state,  and  we  are  relieved  from  the  necessity 
of  examining  authorities  cited  by  counsel  for 
plaintiff  condemning  what  is  familiarly 
Itnown  as  the'  'front-foot  rule.' " 

Learned  counsel  for  defendant  concede 
such  was  the  state  of  the  decided  law  of  this 
state,  and  that  the  portion  of  the  Kansas 
City  charter  known  as  the  ninth  article  of 
the  charter,  which  authorizes  the  cost  of  a 
pavement  to  be  assessed  against  the  lots 
fronting  on  the  improvement  according  to 
their  respective  frontage,  was  framed  after 
this  court  had  fully  considered  and  con- 
strued similar  laws,  and  sustained  them 
against  the  charge  of  unconstitutionality, 
and  the  assessment  now  challenged  was 
made  under  the  construction  given  by  this 
court.  They  say:  "The  question  we  pre- 
sent is  whether  under  the  decision  in  Nor- 
wood v.  Baker,  172  U.  S.  269,  43  L.  ed.  443, 
19  Sup.  Ct  Kep.  187,  the  provision  of  the 
Kansas  City  charter  under  which  the  tax 
bill  sued  on  was  issued  is  in  violation  of  the 
Constitution  of  the  United  States,  and  there- 
fore null  and  void.  We  do  not  and  cannot 
ask  this  court  to  reconsider  or  recast  any  of 
its  former  decisions  on  this  subject.  We 
simply  present  this  controlling  decision  of 
the  Supreme  Court  of  the  United  States,  and 
ask  that  it  be  applied  in  this  case."  If  the 
facts  of  this  case  bring  it  within  the  case 
in  judgment  in  Norwood  v.  Baker,  this  court 
is  bound  to  follow  that  decision,  and  will 
•do  so,  whatever  views  we  may  hold  to  the 
contrary. 

In  applying  the  principle  of  stare  decisis 
and  controlling  authority,  we  will  be  safe  in 
following  that  doctrine  as  announced  by  the 
Supreme  Court  of  the  United  States,  whose 
judgment  on  the  question  at  bar  will  be 
final.  In  Cohen  v.  Virginia,  6  Wheat  399, 
5  L.  ed.  290,  Chief  Justice  Marshall  said: 
"The  counsel  for  the  defendant  in  error  urge, 
in  opposition  to  this  rule  of  construction, 
some  dicta  of  the  court  in  the  case  of  Mar* 
bui-y  v.  Madison,  1  Cranch,  137,  2  L.  ed.  60. 
It  is  a  maxim,  not  to  be  disregarded,  that 
general  expressions  in  every  opinion  are  to 
*be  taken  in  connection  with  the  case  in 
which  those  expressions  are  used.  If  they 
go  beyond  the  case,  they  may  be  respected, 
but  ought  not  to  control  the  judgment  in  a 
subsequent  suit,  when  the  very  point  is  pre- 
sented for  decision.  The  reason  of  this 
maxim  is  obvious.  The  question  actually 
t>efore  the  court  is  investigated  with  care 
and  considered  in  its  full  extent.  Other 
principles,  which  may  serve  to  illustrate  it, 
are  considered  in  their  relation  to  the  case 
decided,  but  their  possible  bearing  on  all 
other  cases  is  seldom  completely  investi- 
gated." Further  on  he  says,  in  reference  to 
language  used  in  Marbury  v.  Madison: 
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"Having  Buch  cases  only  in  its  view,  the 
court  lays  down  a  principle,  which  is  gen- 
erally correct,  in  terms  much  broader  than 
the  decision,  and  not  only  much  broader  than 
the  reasoning  with  which  that  decision  is 
supported,  but  in  some  instances  contradict- 
ory to  its  principles;"  and  he  concludes  this 
point  with  the  announcement  that  "the  gen- 
eral expressions  in  the  case  of  Marbury  v. 
Madison  must  be  understood  with  the  limi- 
tations which  are  given  to  them  in  this  opin- 
ion." In  the  recent  case  of  Parsons  v.  Dis- 
trict of  Columbia,  170  U.  S.  45,  42  L.  ed. 
943,  18  Sup.  Ct.  Rep.  521,  the  same  court 
says:  "It  is  trite  to  say  that  general  prin- 
cipals announced  by  courts  which  are  per- 
fectly sound  expressions  of  the  law,  under 
the  facts  of  a  particular  case,  may  be  wholly 
inapplicable  in  another  and  different  case, 
and  there  is  scarcely  any  department  of  the 
law  in  which  it  is  easier  to  collect  one  body 
of  decisions  and  contrast  them  with  another 
in  apparent  conflict  than  that  which  deals 
with  the  taxing  and  police  powers." 

However  familiar  the  facts  in  the  Nor- 
wood-Baker Case  may  be,  owing  to  the  great 
interest  excited  by  its  promulgation,  it  will 
not  be  amiss  to  recall  its  salient  features, 
for  the  purpose  of  determining  its  control- 
ling effect  in  the  case  at  bar.    Mrs.  Ellen  R. 
Baker  owned  a  tract  of  land  in  the  village 
of  Norwood,  which  intercepted  Ivanhoe  ave- 
nue.   This  avenue  was  50  feet  wide,  and  had 
been  laid  out  to  the  north  and  south  lines  of 
her  {ract.    To  make  Ivanhoe  avenue  a  con- 
tinuous street,  it  was  necessary  to  extend  it 
through  the  Baker  tract,  and  acquire  a  strip 
thereof  50  feet  wide  and  300  feet  long.    For 
this  purpose  a  condemnation  proceeding  was 
instituted.    The  Constitution  of  Ohio  pro- 
vides that,  where  private  property  is  con- 
demned for  public  use,  "compensation  there- 
for shall  first  be  made  in  money,  and  such 
compensation  shall  be  assessed  by  a  jury, 
without  deduction  for  benefits  to  any  prop- 
erty of  the  owner."    Cities  and  villages  in 
Ohio,  as  in  Missouri,  are  by  statute  given 
power  to  lav  off,  establish,  open,  widen,  nar- 
row, straighten,  extend,  keep  in  order  and 
repair,    and    light    streets,    alleys,    public 
grounds    and    buildings,    wharves,    landing 
places,  bridges,    and    market-places    with- 
in   the    corporation,    and    to     appropriate 
private  property  for  the  use  of    the    cor- 
poration;   and  each  city  and  village  may 
appropriate,  enter  upon,  and  hold  real  es- 
tate within  its  corporate  limits  for  the  fol- 
lowing purposes,  but  no  more  shall  be  taken 
or  appropriated  than  is  reasonably  neces- 
sary for  the  purpose  to  which  it  is  to  be  ap- 
plied:    "For  opening,  widening,  straighten- 
ing and  extending  streets,  alleys,  and  ave- 
nues ;  also  for  obtaining  gravel  or  other  ma- 
terial for  the  improvement  of  the  same,  and 
for  this  purpose  the  right  to  appropriate 
shall  not  be  limited  to  lands  lying  within 
the  limit*  of  the  corporation."     1  Ohio  Rev. 
Stat.  1890,  §  1692,  subds,  18,  33,  and  Id.  title 
Cities  and  Villages,  pp.  429,  430,  8  2232. 
It  is  further  provided  by  the  statutes  of  Ohio 
( 1890)  that,  where  private  property  is  taken 
for  opening  and  widening  streets,  alleys,  or 
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other  public  highways,  the  costs  and  ex- 
penses of  the  appropriation  may  be  assessed 
in  one  of  three  ways — First,  by  the  council 
generally  upon  the  public;  second,  upon 
-abutting,  adjacent,  or  contiguous  lote,  in 
proportion  to  the  benefits  which  may  result 
from  the  improvement,  or  according  to  the 
value  of  the  property  assessed;  third,  "by 
the  front  foot  of  the  property  bounding  and 
■abutting  upon  the  improvement  as  the  coun- 
■cil  by  ordinance,  setting  forth  specially  the 
lota  and  Jands  to  be  assessed,  may  determine 
tefore  the  improvement  is  made/'  Id.  8 
2204.  The  council  of  the  village  of  Norwood 
passed  an  ordinance  which  provided  for  the 
institution  of  condemnation  proceedings  in 
the  probate  court  for  the  ascertainment  of 
the  compensation  to  be  paid  to  Mrs.  Baker 
ior  the  desired  strip,  and  also  provided  that 
the  compensation  paid  her,  and  all  costs  of 
the  condemnation  proceeding,  and  all  other 
•costs,  and  the  interest  on  the  bonds  issued, 
if  any,  to  pay  her  for  her  land,  should  be 
assessed  as  a  benefit  to  her  upon  her  land 
Abutting  on  the  Btrip  so  taken.  It  thus  ap- 
pears that  the  village  was  invoking  at  one 
and  the  same  time  the  extraordinary  power 
•of  eminent  domain  and  exercising  its  power 
<of  assessment  to  pay  for  the  land  thus  taken. 
In  the  condemnation  proceeding  proper  the 
jury  assessed  her  compensation  at  $2,000, 
-and  that  sum  wsb  paid  her,  and  thereupon 
the  village  council  assessed  her  with  the 
$2,000  and  all  the  costs  of  the  condemnation, 
amounting  to  $218.58,  as  benefits  to  her  abut- 
ting property.  The  result  was  that  the  vil- 
lage acquired  her  property  for  nothing,  and 
-charged  her  $218.58  for  having  deprived  her 
•of  it  Mr.  Justice  Harlan  delivered  the  opin- 
ion of  the  court.  He  said :  "The  particular 
•question  presented  for  consideration  involves 
the  validity  of  an  ordinance  of  that  village 
assessing  upon  the  appellee's  land  abutting 
on  each  side  of  the  new  Btreet  an  amount 
•covering,  not  simply  a  sum  equal  to  that 
paid  for  the  land  taken  for  the  street,  but, 
in  addition,  the  costs  and  expenses  connected 
with  the  condemnation  proceedings."  The 
lower  court  adjudged  that  the  assessment 
was  in  violation  of  the  14th  Amendment  to 
the  Constitution  of  the  United  States,  and 
such  was  the  theory  of  the  bill  for  injunc- 
tion. Inter  alia,  Judge  Harlan  says:  "It 
4ias  been  adjudged  that  the  due  process  of 
law  prescribed  by  that  [14th]  Amendment 
requires  compensation  to  be  made  .  .  . 
to  the  owner  when  private  property  is  taken 
...  for  public  use."  Chicago,  B.  A  Q. 
R.  Co.  v.  Chicago,  166  U.  S.  226,  41  L.  ed. 
©79,  17  Sup.  Ct  Rep.  581;  Long  Island 
Water  Supply  Co.  v.  Brooklyn,  166  U.  S. 
-685,  41  L.  ed.  1165,  17  Sup.  Ct  Rep.  718. 
^'The  taking  of  the  plaintiff's  land  for  the 
•street  was  under  the  power  of  eminent  do- 
main. .  .  .  Rut  the  assessment  of  the 
•abutting  property  .  .  .  was  an  exercise 
-of  the  power  of  taxation."  "Except  for  the 
provision  of  the  Constitution  of  Ohio  above 
•quoted,  the  state  could  have  authorized  bene- 
fits to  be  deducted  from  the  actual  value  of 
the  land  taken,  without  violating  the  con- 
stitutional injunction  that  compensation  be 
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made  for  private  property  taken  for  publio 
use;  for  the  benefits  received  could  be  prop- 
erly regarded  as  compensation  pro  tanto  for 
the  property  appropriated  to  public  use." 
Hut,  asks  uie  learned  justice,  does  the  ex- 
clusion of  benefits  from  the  estimate  of  com- 
pensation to  be  made  for  the  property  actual- 
ly taken  for  public  use  authorize  the  publio 
4to  charge  upon  the  abutting  property  the 
sum  paid  for  it,  together  with  the  entire 
costs  incurred  in  the  condemnation  proceed- 
ings, irrespective  of  the  question  whether  the 
property  was  benefited  by  the  opening  of  the 
street?  The  learned  justice  then  concedes 
that  it  is  the  settled  law  of  the  Supreme 
Court  of  the  United  States  that  "abutting 
owners  may  be  subjected  to  special  assess- 
ments to  meet  the  expenses  of  opening  pub- 
lic highways  in  front  of  their  property,— 
such  assessments  .  •  .  resting  upon  the 
ground  that  special  burdens  may  be  imposed 
for  special  or  peculiar  benefits  accruing  from 
public  improvements;"  citing  Mobile  County 
v.  Kimball,  102  U.  S.  691,  26  L.  ed.  238; 
Illinois  C.  It.  Co.  v.  Decatur,  147  U.  S.  190, 
37  L.  ed.  132,  13  Sup.  Ct  Rep.  293;  Bautnan 
v.  Ross,  167  U.  S.  548,  42  L.  ed.  270,  17  Sup. 
Ct.  Rep.  966 ;  and  the  cases  there  cited.  He 
adds  that,  "according  to  the  weight  of  ju- 
dicial authority,  the  legislature  has  a  large 
discretion  in  defining  the  territory  to  be 
deemed  specially  benefited  by  a  public  im- 
provement, and  which  may  be  subjected  to 
special  assessment  to  meet  the  cost  of  such 
improvements."  He  proceeds  then  to  show 
that  the  power  of  the  legislature  is  not  un- 
limited, and  that  there  is  a  point  beyond 
which  the  legislative  department  may  not 
go  in  exerting  its  power  of  taxation  consist- 
ently with  the  property  rights  of  the  citizen. 
He  concludes:  "In  our  judgment,  the  exac- 
tion from  the  owner  of  private  property  of 
the  cost  of  a  public  improvement  in  substan- 
tial excess  of  the  special  benefits  accruing  to 
him  is,  to  the  extent  of  such  excess,  a  taking, 
under  the  guise  of  taxation,  of  private  prop- 
erty for  publio  use  without  compensation." 
The  learned  justice,  speaking  for  the  major- 
ity of  the  court,  expressly  disclaimed  that 
his  opinion  was  in  conflict  with  Parsons  v. 
District  of  Columbia,  170  U.  S.  45,  42  L.  ed. 
943,  18  Sup.  Ct.  Rep.  521,  or  Spencer  v. 
Merchant,  125  U.  S.  345,  31  L.  ed.  763,  8 
Sup.  Ct.  Rep.  921.  From  a  careful  reading 
of  the  case,  we  conclude  that  the  Bupreme 
court  decided  three  propositions:  First, 
that  "due  process  of  law,  as  used  in  the 
14th  Amendment  to  the  Federal  Constitu- 
tion, requires  compensation  to  be  made  to 
the  owner  of  the  land  condemned  for  publio 
use;  second,  that  the  exaction  from  the 
owner  of  abutting  property  of  the  cost  of  a 
public  improvement  in  substantial  excess  of 
the  special  benefits  received  by  him  is,  to 
the  extent  of  such  excess,  a  taking,  under  the 
guise  of  taxation,  of  private  property  for 
public  use  without  compensation;  third, 
that  in  that  case  the  special  assessment  upon 
the  abutting  property  of  Mrs.  Raker  of  the 
entire  cost  of  opening  the  street,  including 
not  only  the  full  amount  paid  her  for  the 
Btrip  condemned,  but  the  costs  and  expenses 
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of  the  condemnation  proceedings,  was  a  tak- 
ing of  her  property  for  public  use  without 
compensation ;  in  a  word,  that,  while  nomin- 
ally it  was  the  exercise  of  the  taxing  power, 
it  was  nothing  less  than  confiscation. 

Notwithstanding  the  fact  that  the  discus- 
sion took  a  wide  range,  and  much  that  was 
said  affords  ground  for  the  contention  of 
learned  counsel  that  all  statutes  and  ordin-* 
ances  which  assess  abutting  owners  with 
the  cost  of  paving  a  street  according  to  the 
front-foot  rule,  as  the  charter  and  ordinance 
of  Kansas  City  do  in  the  case  at  bar,  are 
null  and  void,  we  are  of  opinion  that  it 
was  not  the  intention  of  the  majority  of  the 
court  to  so  hold.  We  think  that  Norwood  v. 
Baker  must  be  read  with  a  view  to  the  par- 
ticular facts  in  judgment  in  that  case,  and 
that  it  was  not  the  intention  of  the  Supreme 
Court  of  the  United  States  to  overturn  the 
long  line  of  its  own  decisions  which  are  in 
harmony  with  so  many  of  the  decisions  of 
the  courts  of  last  resort  in  the  several  states 
of  the  Union,  and  upon  the  faith  of  which 
vast  property  rights  have  accrued.  Indeed, 
as  we  understand  the  opinion,  the  court  ex- 
pressly declined  to  shake  the  authority  of 
Parsons  v.  District  of  Columbia,  170  U.  S. 
45,  42  L.  ed.  943,  18  Sup.  Ct.  Rep.  521,  in 
which  that  court  sustained  an  assessment 
per  front  foot  upon  property  abutting  upon 
a  street  improvement.  In  that  opinion  each 
of  the  justices  who  concurred  in  the  ma- 
jority opinion  in  Norwood  v.  Baker  con- 
curred. In  the  Parsons  Case  the  Supreme 
Court  adopted  the  language  of  Judge  Dillon 
in  his  work  on  Municipal  Corporations  (4th 
ed.,  vol.  2,  S  752),  as  follows:  "The  courts 
are  very  generally  agreed  that  the  authority 
to  require  the  property  specially  benefited 
to  bear  the  expense  of  local  improvements  is 
a  branch  of  the  taxing  power  or  included 
within  it.  .  .  .  Whether  the  expense  of 
making  such  improvements  shall  be  paid  out 
of  the  general  treasury  or  be  assessed  upon 
the  abutting  property  or  other  property 
specially  benefited,  and*  if  in  the  latter 
mode,  whether  the  assessment  shall  be  upon 
all  property  found  to  be  benefited  or  alone 
upon  the  abutters,  according  to  frontage  or 
according  to  the  area  of  their  lots,  is,  ac- 
cording to  the  present  weight  of  authority, 
considered  to  be  a  question  of  legislative  ex- 
pediency." And  the  court  expressly  ap- 
proved the  doctrine  of  Spencer  v.  Merchant, 
125  U.  S.  345,  31  L.  ed.  763,  8  Sup.  Ct.  Rep. 
921,  which  case  originated  in  New  York. 
The  court  of  appeals  of  New  York  in  an 
opinion  by  Judge  Finch  held  that  assessment 
of  abutting  property  is  an  exercise  of  the 
power  of  taxation,  and  is  vested  in  the  legis- 
lature, which  determines  the  amount  to  be 
levied,  and  fixes  the  tax  district;  and  its 
decision  is  final.  The  Supreme  Court  of  the 
United  States,  in  its  opinion  in  the  same 
case,  said:  "The  legislature,  in  the  exercise 
of  its  power  of  taxation,  has  the  right  to 
direct  the  whole  or  a  part  of  the  expense  of 
a  public  improvement,  such  as  the  laying 
out,  grading,  or  repairing  of  a  street,  to  be 
assessed  upon  the  owners  of  lands  benefited 
'thereby,  and  the  determination  of  the  ter- 
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ritorial  district  which  should  be  taxed  fo* 
a  local  improvement  is  within  the  province 
of  legislative  discretion."  In  Williams  v. 
Eggleston,  170  U.  S.  304,  42  L.  ed.  1047,  lfr 
Sup.  Ct.  Rep.  617,  the  same  court  said: 
'"Neither  can  it  be  doubted  that  if  the  state- 
Constitution  does  not  prohibit,  the  legisla- 
ture, speaking  generally,  may  create  a  new 
taxing  district,  determine  what  territory- 
shall  belong  to  such  district,  and  what  prop- 
erty shall  be  considered  as  benefited  by  a 
proposed  improvement."  To  the  same  effect, 
see  Mobile  County  v.  Kimball,  102  U.  S.  691,. 
26  L.  ed.  238.  In  Bauman  v.  Ross,  167  U.  S. 
548,  42  L.  ed.  270,  17  Sup.  Ct.  Rep.  966,  the 
court  said:  "But  it  is  for  the  legislature, 
and  not  for  the  judiciary,  to*  determine 
whether  the  expense  of  a  public  improvement 
should  be  borne  by  the  whole  state  or  by  the 
district  or  neighborhood  immediately  bene- 
fited." "The  legislature,  in  the  exercise  of 
the  right  of  taxation,  has  the  authority  to* 
direct  the  whole  or  such  part  as  it  may  pre- 
scribe of  the  expense  of  a  public  improve- 
ment, such  as  the  establishing,  the  widening,, 
the  grading,  or  the  repair  of  a  street,  to  be 
assessed  upon  the  owners  of  lands  benefited 
thereby."  ''The  rule  of  apportionment 
among  the  parcels  of  land  benefited  also  rests- 
within  the  discretion  of  the  legislature,  and 
may  be  directed  to  be  in  proportion  to  the 
position,  the  frontage,  the  area,  or  the  mar- 
ket value  of  the  lands,  or  in  proportion  to- 
the  benefits  as  estimated  by  commissioners." 
Some  stress  is  laid  upon  the  distinction  be- 
tween the  power  of  the  legislature  in  the 
exercise  of  the  taxing  power  and  that  of 
municipalities  upon  which  that  power  is- 
conferred.  But  few  principles  are  better 
settled  in  the  courts  of  this  country  than* 
this:  That,  where  legislative  powers  are 
delegated  to  a  municipal  corporation,  its- 
discretion  within  the  legitimate  sphere  of 
its  authority  is  proportionately  as  wide  aa 
is  the  like  discretion  possessed  by  the  legisla- 
ture of  the  state,  "and  as  free  from  outside 
interference,  and  that  discretion  is  not  sub- 
ject to  judicial  revision  or  reversal."  Morse 
v.  Westport,  136  Mo.  286,  37  S.  W.  934.  It 
is  true  that  in  many  jurisdictions — certainly 
in  this  state — it  is  true  that  municipal  acteV 
whether  in  the  form  of  ordinances  or  resolu- 
tions, may  be  impeached  for  fraud  at  the 
instance  of  persons  injured  thereby  (1  Dill. 
Mun.  Corp.  4th  ed.  §  311;  Glasgow  v.  St. 
Louis,  107  Mo.  203,  17  S.  W.  743)  ;  whereas 
courts  will  not  inquire  into  the  motives  of 
the  legislature.  That  the  legislature  may 
delegate  this  power  to  open,  improve,  and 
pave  streets  to  municipal  corporations  is  no- 
longer  an  open  question.  That  the  charter 
of  Kansas  City  fully  and  expressly  conferred 
this  power  upon  that  city  will  not  be  ques- 
tioned. That  charter  has  all  the  dignity 
and  force  of  a  legislative  enactment.  In  the 
case  at  bar  there  was  not  the  slightest  inti- 
mation that  the  ordinance  was  procured  by 
fraud,  or  amounted  to  arbitrary  confiscation, 
whereas  in  the  Norwood  Case  the  ordinance 
was  arbitrary  and  oppressive,  and  could  only 
result  in  depriving  Mrs.  Baker  of  her  lan«V 
for    a    public    use    without    compensation*. 
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Under  the  scheme  there  devised,  although 
Mrs.  Baker  might  have  been  allowed  every 

{>rocess  of  law  to  recover  the  value  of  her 
and  taken,  and  a  hearing  as  to  how  the  value 
of  the  land  taken  should  be  apportioned  over 
the  benefit  district,  she  could  never,  unless 
the  district  was  enlarged,  have  recovered  a 
cent  for  her  land  that  was  taken,  and  all 
additional  efforts  would  simply  have  in- 
creased the  costs  which  she  was  adjudged  to 
pay;  and  thus  the  case  properly  fell  within 
the  rule  announced  by  Mr.  Justice  Harlan  in 
Chicago,  B.  d  Q.  R.  Co.  v.  Chicago,  166  U. 
8.  220,  41  L.  ed.  979,  17  Sup.  Ct.  Rep.  581, 
that  "the  mere  form  of  the  proceeding  in- 
stituted against  the  owner,  even  if  he  be 
admitted  to  defend,  cannot  convert  the 
process  into  due  process  of  law  if  the  neces- 
sary result  be  to  deprive  him  of  his  property 
without  compensation."  But  in  taxing  the 
citizen  with  his  proportionate  share  of  the 
cost  of  a  pavement  abutting  on  his  lot,  there 
is  no  taking  of  property  for  public  use. 

Now,  is  there  anything  which  smacks  of 
arbitrary  or  fraudulent  conduct?  This 
method  of  taxation  has  passed  under  the 
scrutiny  of  the  courts  of  this  country,  and 
has  received  their  approval.-  Judge  Cooley, 
in  his  work  on  Taxation  (p.  644),  says: 
"Such  a  measure  of  apportionment  seems  at 
first  blush  to  be  perfectly  arbitrary,  and 
likely  to  operate  in  some  cases  with  great 
injustice;  but  it  cannot  be  denied  that  in 
the  case  of  some  improvements  frontage  is 
a  very  reasonable  measure  of  benefits, — much 
more  than  value  could  be, — and  perhaps  ap- 
proaching equality  as  nearly  as  any  other 
estimate  of  benefits  made  by  the  judgment  of 
men."  Judge  Elliott,  in  his  book  on  Roads 
and  Streets  (p.  396),  says:  "The  system 
which  leads  to  the  least  mischievous  and  un- 
just consequences  is  that  which  takes  into 
account  the  entire  line  of  the  way  improved 
and  apportions  the  expense  according  to  the 
frontage ;  for  it  takes  into  consideration  the 
l>enefit  to  each  property  owner  that  accrues 
from  the  improvement  of  the  entire  line  of 
the  way,  and  does  not  impose  upon  one  lot 
owner  an  unjust  portion  of  the  burden." 
Judge  Sharswood,  sneaking  for  the  supreme 
court  of  Pennsylvania  in  Hammett  v.  Phila- 
delphia, 65  Pa.  146,  3  Am.  Rep.  615,  says: 
"Perhaps  no  fairer  rule  can  be  adopted  than 
the  proportion  of  feet  front,  though  there 
must  be  some  inequalities  if  the  lots  differ 
in  situation  and  depth."  Such  has  been  the 
holding  of  this  court  throughout  its  history. 
A  rule  so  universally  adopted  and  sustained 
can  hardly  be  called  arbitrary,  or  so  unjust 
as  to  warrant  a  court  to  strike  down  the  dis- 
cretion of  the  municipality  which  adopts  it. 

It  is,  however,  insisted  that  the  Norwood- 
Baker  Case  does  condemn  this  front-foot 
rule  because  it  affords  no  opportunity  for  a 
hearing.  Still  conceding,  as  we  do,  that 
there  are  expressions  to  this  effect  in  that 
opinion,  it  seems  so  clear  to  us  that  the  opin- 
ion was  not  predicated  upon  the  want  of 
notice,  and  that  no  amount  of  notice  could 
have  availed  to  secure  justice  to  Mrs.  Baker 
under  the  scheme  devised;  that  we  do  not 
believe  that  the  supreme  court  intended  to 
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lay  down  the  law  that  a  state  statute  impos-  * 
ing  taxes  must  necessarily  and  in  all  cases 
give  notice  and  a  hearing  to  the  taxpayer 
before  it  can  be  held  valid.    We  think  the 
decisions  of  that  court  are  overwhelmingly 
to  the  contrary,  and  we  discern  no  purpose 
in  this  opinion  to  overrule  and  set  aside  all 
of  its  prior  utterances  on  this  subject.  Thus, 
in  Parsons  v.  District  of  Columbia,  170  U. 
S.  45,  42  L.  ed.  943,  18  Sup.  Ct  Rep.  521, 
the  court  unanimously  said:     "In  Hag  or  v. 
Reclamation  Dist.  No.  108,  111  U.  S.  701,  28 
L.  ed.  569,  4  Sup.  Ct.  Rep.  663,  the  distinc- 
tion between  a  tax  or  assessment  imposed  by 
a  direct  exercise  of  the  legislative  power  call- 
ing for  no  inquiry  into  the  weight  of  evi- 
dence, nor  for  anything  in  the  nature  of 
judicial  examination,  and  a  tax  or  assess- 
ment imposed  upon  property  according  to  its 
value,  to  be  ascertained,  by  assessors  upon 
evidence,  was  pointed  out,  and  it  was  held 
that  in  the  former  case  no  notice  to  the  own- 
er is  required,  but  that  in  the  latter  case  the 
officers  m  estimating  the  value  act  judicially, 
and  notice  and  an  opportunity  to  be  heard 
are  necessary.    In  giving  the  opinion  of  the 
court  it  was  said  by  Mr.  Justice  Field  (page 
709,  111  U.  S.,  page  572,  28  L.  ed.,  and  page 
668,  4  Sup.  Ct. ) :     'Of  the  different  kinds  of 
taxes  which  the  state  may  impose  there  is 
a  vast  number  of  which,  from  their  nature, 
no  notice  can  be  given  to  the  taxpayer,  nor 
would  notice  be  of  any  possible  advantage* 
to  him;   such  as  poll  taxes,  license  taxes, 
.    .    .    and    generally    specific    taxes    on 
things  or  persons  or  occupations.    In  such' 
cases  the  legislature,  in  authorizing  the  tax, 
fixes  its  amount,  and  that'  is  the  end  of  the 
matter.    J.t  the  tax  be  not  paid,  the  property' 
of  the  delinquent  may  be  sold,  and  he  be 
thus  deprived  of  his  property.    Yet  there 
can  be  no  question  that  the  proceeding  is: 
due  process  of  law,  as  there  is  no  inquiry 
into  the  weight  of  evidence  or  other  element 
of  a  judicial  nature,  and  nothing  could  be 
changed  by  hearing  the  taxpayer.    No  right 
of  his  is  therefore  invaded.' "    The  court' 
further   quote   Judge   Cooley   on   Taxation 
with  approval  to  the  effect  "that  the  whole 
cost  [of  a  local  improvement]  in  other  cases* 
is  levied  on  lands  in  the  immediate  vicinity 
of  the  work."    "In  a  constitutional  point  of* 
view,  either  of  these  methods  is  admissible,' 
and  one  may  be  sometimes  just  and  another 
at  other  times."    "The  question  is  legisla-* 
tive,  and  like  all  legislative  questions  may 
be  decided  erroneously."    The  court  thus  ap- 
proves Judge  Dillon's  text  (2  Mun.  Corp.  § 
752),    wherein    the    learned    author    says: 
"Whether  the  assessment  shall  be  upon  all' 
property  found  to  be  benefited  or  alone  upom 
the  abutters  according  to  frontage  or  accord- 
ing to  the  area  of  their  lots,  is,  according  to 
the  present  weight  of  authority,  considered' 
to  be  a  question  of  legislative  expediency;" 
and  in  Norwood  v.  Baker,  Parsons  v.   Dis* 
trict  of  Columbia  is  expressly  approved   by 
Mr.  Justice  Harlan  on  the  ground  that  it 
was  done  under  an  act  of  Congress  estab- 
lishing a  comprehensive  system  for  the  Dis- 
trict.   From  the  reasoning  of   the  learned 
justice  it  is  hard  to  escape  the  conclusion 


500 


Missouri  Supreme  Coubt. 


Nov., 


that  he  regarded  the  fact  that  the  entire 
cost  of  the  land  taken  and  all  the  coats  of 
the  condemnation  were  assessed  upon  Mrs. 
Baker's  land  as  peculiar  to  that  case,  and 
that  a  different  rule  would  govern  if  the  as- 
sessment per  front  foot  had  been  levied  un- 
der a  general  or  comprehensive  system  for 
betterments,  as  was  trie  case  in  Parsons  v. 
District  of  Columbia,  and  which  clearly  ex- 
ists under  the  charter  and  ordinance  of  Kan- 
sas City,  which  provide  a  comprehensive 
system  for  the  paving  of  all  the  streets  of 
said  city,  and  an  assessment  per  front  foot 
upon  all  abutting  property  to  pay  therefor. 
It  seems  indisputable  that,  if  no  inquiry  into 
benefits  was  required  in  the  Parsons  Case, 
and  that  act  was  constitutional,  neither  can 
the  charter  and  ordinance  of  Kansas  City, 
which  also  provide  a  comprehensive  system 
of  improvement,  be  held  unconstitutional.  In 
neither  case  it»  there  any  inquiry  as  to  bene- 
fits, nor  is  the  tax  levied  according  to  actual 
benefit,  but  both  alike  rest  upon  the  con- 
clusive presumption,  indulged  by  Congress 
in  the  one  case  and  the  charter  in  the  other, 
that  Buch  an  improvement  is  a  benefit  to 
the  abutting  property.  Not  only  is  this 
true,  but  the  Supreme  Court  of  the  United 
States  is  solemnly  committed  to  the  doc- 
trine that,  if  the  assessment  actually  exceeds 
the  cost  of  the  work,  it  would  not  vitiate  or 
annul  the  assessment.  Parsons  v.  District 
of  Columbia,  170  U.  S.,  loo.  oit.  56,  57,  42 
L.  ed.  047,  948,  18  Sup.  Ct  Rep.  525,  526; 
Leominster  v.  Conant,  139  Mass.  384, 2  N.  E. 
690;  Hyde  Park  v.  Spencer,  118  111.  446,  8 
N.  £.  846. 

Whether  there  is  really  a  distinction  be- 
tween the  Parsons  Case  and  the  Norwood- 
Baker  Case  if  the  fact  of  the  taking  of  Mrs. 
Baker's  land  without  compensation  be  dis- 
sociated from  the  latter,  we  will  not  now 
discuss,  but  accepting  the  whole  of  the  Nor- 
wood Case,  its  approval  of  the  Parsons  Case, 
as  well  as  the  statement  that  the  front-foot 
rule  excluded  an  inquiry  into  benefits,  we 
are  of  opinion  that  the  Supreme  Court  of  the 
United  States  will  not  condemn  the  assess- 
ment in  the  case  at  bar,  because  it  falls 
clearly  within  the  doctrine  of  the  Parsons 
Case,  and  the  construction  placed  on  that 
case  in  the  Norwood  Case,  and  because  no 
court  has  more  emphatically  determined  that 
an  assessment  by  the  front-foot  rule  is  an 
exercise  of  the  taxing  power,  and  is  a  legis- 
lative function,  with  which  the  courts  have 
no  power  to  interfere,  and  will  not  do  so. 
Certainly  it  is  true  that  until  the  decision 
in  the  Norwood-Baker  Case  the  decisions  of 
the  supreme  court  hold  that  the  14th  Amend- 
ment to  the  Constitution  of  the  United  States 
does  not  prohibit  assessments  on  real  estate 
in  excess  of  special  benefits,  or  by  methods 
other  tli an  according  to  special  benefits.  In 
the  case  of  Davidson  v.  New  Orleans,  96  U. 
S.  97,  24  L.  ed.  616,  the  estate  of  John  David- 
son was  assessed  about  $50,000  for  draining 
certain  swamp  lands  in  the  state  of  Louisi- 
ana. The  assessment  was  levied  according 
to  the  superficial  area  or  square  feet  of  land 
within  the  drainage  district;  that  is,  each 
square  foot  was  taxed  as  much  as  every  other 
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square  foot  in  the  district.  No  inquiry  was 
had  into  benefits,  and  the  assessment  was  not 
according  to  benefits.  It  was  even  agreed 
that  no  drainage  was  done  on  Davidson's 
land,  and  that  a  part  of  his  land  needed  no 
drainage,  having  already  been  drained.  The 
question  was  squarely  raised  and  presented 
whether  the  14th  Amendment  prohibited 
such  an  assessment.  Justice  Miller  wrote 
the  opinioo,  in  which  all  the  justices  con- 
curred, and  held  that  the  Supreme  Court  of 
the  United  States  had  no  jurisdiction  of  the 
case,  because  the  14th  Amendment  was  not 
violated;  that  that  class  of  cases  did  not 
fall  within  the  provisions  of  the  Amendment. 
In  the  course  of  his  opinion  the  learned 
judge  says:  "It  is  also  said  that  part  of 
the  property  of  plaintiff  which  was  assessed 
is  not  benefited  by  the  improvement.  This 
is  a  matter  of  detail,  with  which  this  court 
cannot  interfere  if  it  were  clearly  so;  but 
it  is  hard  to  fix  a  limit  within  these  two 
parishes  where  property  would  not  be  bene- 
fited by  the  removal  of  the  swamps  and 
marshes  which  are  within  their  bounds/' 
At  that  tame  it  is  clear  that  the  whole  court 
held  that  the  fact  that  an  assessment  was 
for  an  improvement  which  in  fact  was  no 
benefit  to  the  property  owner  did  not  bring 
the  case  within  the  14th  Amendment,  and  it 
would  be  hard  to  conceive  of  a  harder  case. 
Subsequently,  in  Spencer  v.  Merchant,  125 
U.  S.  345,  31  L.  ed.  763,  8  Sup.  Ct  Rep.  921, 
Mr.  Justice  Gray  said:  "In  Davidson  v. 
New  Orleans  it  was  held  that,  if  the  work 
was  one  which  the  state  had  the  authority 
to  do,  and  to  pay  for  by  assessments  on  the 
property  benefited,  objections  that  the  sum 
raised  was  exorbitant,  and  that  part  of  the 
property  assessed  was  not  benefited,  pre- 
sented no  question  under  the  14th  Amend- 
ment to  the  Constitution  upon  which  this 
court  could  review  the  decision  of  the  state 
court."  And  in  Walston  v.  Nevin,  128  U. 
S.  578,  32  L.  ed.  544,  9  Sup.  Ct  Rep.  192, 
Chief  Justice  Fuller  said,  in  reference  to  the 
Davidson  Case:  "And  the  conclusion  was 
reached  that  neither  the  corporate  agency 
by  which  the  work  is  done,  the  excessive  price 
which  the  statute  allows  therefor,  nor  the 
relative  importance  of  the  work  to  the  value 
of  the  land  assessed,  nor  the  fact  that  the 
assessment  is  made  before  the  work  is  done, 
nor  that  the  assessment  is  unequal  as  regards 
the  benefits  conferred,  nor  that  personal 
judgments  are  rendered  for  the  amount  as- 
sessed, are  matters  in  which  the  state  au- 
thorities are  controlled  by  the  Federal  Con- 
stitution. So  the  determination  of  the  tax- 
ing district  and  the  manner  of  the  appor- 
tionment are  all  within  the  legislative  power. 
Spencer  v.  Merchant,  125  U.  S.  345,  31  L. 
ed.  763,  8  Sup.  Ct  Rep.  921;  Stanley  v.  Al- 
bany County  Supers.  121  U.  S.  535,  30  L. 
ed.  1000,  7  Sup.  Ct.  Rep.  1234;  Mobile  Coun- 
ty t.  Kimball,  102  U.  S.  691,  26  L.  ed.  238; 
Hagar  v.  Reclamation  Dist.  No.  108,  111  U. 
S.  701,  28  L.  ed.  569,  4  Sup.  Ct  Rep.  663 ; 
United  States  v.  Memphis,  97  U.  S.  284,  24 
L.  ed.  937;  Itaramie  County  Comrs.  v.  Al- 
bany County  Comrs.  92  U.  S.  307,  23  L.  ed. 
552.    And  whenever  the  law  operates  alike 
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on  all  persons  and  property  similarly  situ* 
atedt  equal  protection  cannot  be  said  to  be 
denied.'1  Wurts  v.  Uoagland,  114  U.  S.  606, 
29  L.  ed.  229,  5  Sap.  Ct.  Rep.  1086;  Rich- 
mond, F.  &  P.  R.  Co.  y.  Richmond,  90  U.  S. 
521,  24  L.  ed.  734.  In  Walston  v.  Nevin  the 
assessment  for  the  construction  of  a  street 
was  apportioned  upon  abutting  land  accord- 
ing to  the  number  of  square  feet.  No  in- 
quiry could  have  been  made  as  to  benefits 
any  more  than  in  the  Norwood  Case,  and  yet 
the  court  ruled  it  fell  within  the  Davidson 
Case,  and  it  had  no  jurisdiction.  Finally, 
in  Fallbrook  Irrig.  Dist.  v.  Bradley,  1C4  U. 
6.  112,  41  L.  ed.  369,  17  Sup.  Ct  Rep.  56,  an 
ad  valorem  assessment  upon  ail. the  land 
within  the  district  was  held  not  contrary  to 
the  14th  Amendment.  The  point  waB  spe- 
cifically made  that  the  assessment  was  not 
made  in  accordance  with  and  in  proportion 
to  the  benefits  conferred  by  the  improvement, 
and  land  which  could  not  be  benefited  was 
placed  in  a  district  to  be  taxed  to  pay  for 
the  improvements  which  would  benefit 
otherB.  The  importance  of  the  case  is  sug- 
gested by  the  great  array  of  eminent  counsel 
on  both  sides.  Mr.  Justice  Peckham  de- 
livered the  opinion.  Among  other  things, 
he  said:  " As  was  said  by  Mr.  Justice  Miller 
in  Davidson  v.  New  Orleans,  where  the  ob- 
jection was  made  that  part  of  the  property 
was  not  in  fact  benefited,  'this  is  a  matter  of 
detail,  with  which  this  court  cannot  inter- 
fere if  it  were  clearly  so;  but  it  is  hard  to 
fix  a  limit  within  these  two  parishes  where 
property  would  not  be  benefited  by  the  re- 
moval of  the  swamps  and  marshes  which 
are  within  their  bounds.'  To  the  same  ef- 
fect: Spencer  v.  Merchant,  125  U.  S.  345, 
31  L.  ed.  763,  8  Sup.  Ct.  Rep.  921; 
Lent  v.  Tillson,  140  U.  8.  316-333,  35 
L.  ed.  419-427,  11  Sup.  Ct.  Rep.  825. 
In  regard  to  the  matters  thus  far  discussed, 
we  see  no  valid  objection  to  the  act  in  owes- 
tion."  Again,  he  says:  "The  fourth  objec- 
tion, and  also  the  objection  above  alluded  to 
as  the  final  one,  may  be  discussed  together, 
as  they  practically  cover  the  same  principle. 
-It  is  insisted  that  the  basis  of  the  assess- 
ment upon  the  lands  benefited  for  the  cost 
of  the  construction  of  the  works  is  not  in 
accordance  with  and  in  proportion  to  the 
benefits  conferred  by  the  improvement,  and 
therefore  there  is  a  violation  of  the  consti- 
tutional amendment  referred  to,  and  a  tak- 
ing of  the  property  of  the  citizen  without 
due  process  of  law.  Although  there  is  a 
marked  distinction  between  an  assessment 
for  a  local  improvement  and  the  levy  of  a 
general  tax,  yet  the  former  is  still  the 
exercise  of  the  same  power  as  the  latter, 
both  having  their  source  in  the  sovereign 
power  of  taxation."  And  again:  "We  do 
not  discover,  and  our  attention  has  not  been 
called  to,  any  case  in  this  court  where  such 
an  assessment  has  been  held  to  violate  any 
provision  of  the  Federal  Constitution.  If 
it  do  not,  this  court  can  grant  no  relief." 
54  L.  R.  A. 


It  is  in  view  of  thiB  unbroken  chain  of 
authority,  this  unanimous  declaration  of  the 
Supreme  Court,  that  the  14th  Amendment 
to  the  Federal  Constitution  does  not  pro* 
hibit  assessments  on  real  estate  for  local  im- 
provements in  excess  of  special  benefits,  or 
by  methods  other  than  according  to  the 
amount  of  the  benefit,  and  the  failure  of 
that  court  to  criticise  or  overrule  any  of 
said  decisions,  that  we  say  that  in  a  case  like 
the  one  at  bar,  involving  only  an  assess- 
ment, or  no  question  of  taking  private  prop* 
erty  for  public  use  without  compensation, 
there  is  no  Federal  question,  and:  that  the) 
Norwood-Baker  Case  does  not  apply  to  such 
a  case,  and  does  not  require  that  we  should 
overrule  the  long  line  of  cases  decided  by 
this  court  which  sustain  the  front-foot  rule, 
and  that  until  that  court  in  a  case  like  this 
shall  reverse  its  former  long  line  of  deci- 
sions we  must  adhere  to  our  own  construc- 
tion of  our  Constitution  and  laws.  Of 
course,  if  the  Supreme  Court  Bhall  in  a  case 
like  this  hold  that  the  14th  Amendment 
does  apply,  and  that  the  assessment  by  the 
front-foot  rule  under  the  Kansas  City  char- 
ter is  void,  we  shall  conform  to  its  judg- 
ment as  the  final  arbiter  under  the  Consti- 
tution, i 

As  the  assessment  was  made  In  strict  com- 
pliance with  the  charter  and  ordinance,  we 
do  not  think  the  testimony  of  the  four  wit- 
nesses to  the  effect  that  the  benefits  to  the 
lots  exceeded  the  cost  of  the  improvement 
could  cure  the  vice,  if  any,  in  the  charter 
and  the  ordinance.  Plaintiff  must  ntand  or 
fall  by  the  charter  provision.  Ths  admis- 
sion of  the  evidence,  however,  did  not  consti- 
tute reversible  error,  as  we  hold  the  char- 
ter and  the  ordinance  were  sufficient  without 
the  evidence,  and  would  have  been  had  it- 
been  to  the  contrary. 

2.  The  other  objection  remains.  It  is- 
urged  that  the  requirement  of  the  ordinance- 
and  contract  providing  for  maintaining  and 
repairing  the  street  on  which  the  paving  was 
done  for  five  years  is  ultra  vires  on  the  part 
of  the  city,  and  void;  that  the  power  of  the 
city  to  contract  for  repairs  is  limited  to 
two  years.  Speaking  for  myself,  I  think 
the  contention  of  the  defendant  is  sound, 
but  this  court  has  ruled  otherwise  in  Sea- 
board  Nat.  Bank  v.  Woesten,  147  Mo.  467, 
48  L.  R.  A.  279,  48  S.  W.  939,  and  Barber 
Asphalt  Pav.  Co.  v.  Ullman,  137  Mo.  543, 
38  S.  W.  458,  and  no  good  purpose  will  be 
subserved  by  repeating  the  grounds  upon 
which  I  based  my  dissent  in  those  cases. 
The  question  must  be  considered  settled  by 
the  majority  opinions  in  those  cases. 

It  follows  that  the  judgment  of  the  Cir- 
cuit Court  must  be  and  is  affirmed. 

All  concur,  except  Burgess,  J.,  absent. 

Affirmed  by  Supreme  Court  of  United 
States  April  20,  190L 
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George  CRIM,  Appt., 
v. 

Jacob  CRIM,  Respt. 


( 


Mo. 
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1.  Obc  canaot  defeat  liability-  on  a 
Jndffiuriit  entered  on  a  note  authorising 
an  attorney  to  confess  judgment,  which  he 
signed  without  reading,  on  the  ground  that 
he  did  not  know  that  It  contained  such  au- 
thority, in  the  absence  of  any  fraud,  misrepre- 
sentation, or  concealment  in  procuring  his  sig- 
nature. 

3.  A  Judgment  avalnst  a  nonresident, 
entered  on  a  note  containing  a  power  of 
attorney  to  confess  judgment,  which  is  valid 
in  the  state  where  entered,  is  entitled  to  full 
faith  and  credit  in  other  states,  so  as  to  sup- 
port an  action  to  enforce  the  judgment  in 
such  other  states. 

(Valliant  and  Robinson,  J  J.,  dissent,) 

(May  21,  1901.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  court  for  Barton  County  in 
favor  of  defendant  in  an  action  brought  to 
enforce  payment  of  a  judgment  which  had 
been  rendered  against  defendant  in  the  state 
of  Ohio.    Reversed. 

The  facta  are  stated  in  the  opinions. 

Messrs.  White  A  MoCammon,  for  ap- 
pellant : 

The  judgment  rendered  in  Ohio  was  a  reg- 
ular, valid  judgment  in  that  state. 

Matthews  v.  Thompson,  3  Ohio,  272; 
Huntington  v.  Finch,  3  Ohio  St.  445;  Wat- 
son  v.  Paine,  25  Ohio  St.  340;  C alien  v. 
Ellison,  13  Ohio  St.  446,  82  Am.  Dec.  448; 
Clements  v.  Hull,  35  Ohio  St.  141. 

The  courts  of  Missouri  will  give  to  the 
Ohio  judgment  the  same  force  and  effect  it 
would  have  in  Ohio,  as  ascertained  by  the 
laws  of  Ohio. 

2  Black,  Judgm.  Sfi  860,  861,  868. 
'    Judgments  by  confession,  on  warrant  of 
attorney,  as  this  is,  are  recognized  by  the 
courts  of  this  state  as  valid. 

Randolph  v.  Keiler,  21  Mo.  557;  Harness 
v.  Green,  10  Mo.  323. 

.  The  note  was  the  ordinary  printed  form 
which  had  been  in  common  use  among  busi- 
ness men  in  that  community  for  many 
years;  the  defendant  had  been  in  active 
business  there  for  twenty  years,  and  had 
given  a  great  many  such  judgment  notes, 
and,  all  in  all,  every  element  of  fraud  which 
has  been  held  necessary  in  this  state  to  an- 
nul a  judgment  is  lacking  in  this  evidence. 

Irvine  v.  Leyh,  102  Mo.  206,  14  S.  W.  715, 
16  S.  W.  10,  124  Mo.  364,  27  S.  W.  512; 
Payne  v.  O'Shea.  84  Mo.  132;  Murphy  v. 
DeFrance,  101  Mo.  157,  13  S.  W.  756;  Mc- 
Clanahan  v.  West,  100  Mo.  309,  13  S.  W. 
674:  Bigelow,  Eptoppel,  3d  ed.  162,  163. 

The  defendant  cannot,  under  his  own  evi- 

Note. — For  Judgment  of  other  state  entered 
on  warrant  of  attorney  to  confess  judgment,  see, 
In  this  series,  Teel  ▼.  Yost  (N.  Y.)  13  L.  R.  A. 
706,  and  note;  First  Nat.  Bank  v.  Garland 
(Mich.)  S3  L.  R.  A.  83  ;  and  Van  Norman  v.  Gor- 
don (Mass.)  44  L.  R.  A.  840. 
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dencc,  nullify  the  warrant  of  attorney  con- 
tained in  the  note. 

Taylor  v.  Fox,  16  Mo.  App.  520 ;  Campbell 
v.  Van  Houten,  44  Mo.  App.  238 ;  Rothschild 
v.  Frensdorf,  21  Mo.  App.  323;  Brown  ▼. 
Wabash,  St.  L.  d  P.  R.  Co.  18  Mo.  App.  568  ; 
Robinson  v.  Jarvis,  25  Mo.  App.  421;  Pat- 
terson v.  Kansas  City,  Ft.  S.  <£  M.  R.  Co. 
56  Mo.  App.  662;  Wyrick  v.  Missouri,  K.  <£ 
T.  R.  Co.  74  Mo.  App.  412;  KeUerman  ▼. 
Kansas  City,  St.  J.  &  C.  B.  R.  Co.  136  Mo. 
188,  34  S.  W.  41,  37  S.  W.  828;  Gwin  v. 
Waggoner,  08  Mo.  327,  11  S.  W.  227;  Qirard 
v.  St.  Louis  Car-Wheel  Co.  46  Mo.  App.  106; 
Palmer  v.  Continental  Ins.  Co.  31  Mo.  App. 
472;  Snider  v.  Adams  Exp.  Co.  63  Mo.  3/6; 
O' Bryan  v.  Kinney,  74  Mo.  125;  St.  Louis, 
K.  C.  4  N.  R.  Co.  v.  Cleary,  77  Mo.  634,  46 
Am.  Rep.  13;  Herndon  v.  Triple  Alliance, 
45  Mo.  App.  432;  Mateer  v.  Missouri  P.  A. 
Co.  105  Mo.  352,  16  S.  W.  830 ;  Mulligan  v. 
Illinois  C.  R.  Co.  36  Iowa,  181;  Shanley  v. 
Laclede  Gaslight  Co.  63  Mo.  App.  131;  1 
Wharton,  Contr.  $196;  School  Dist.  No.  h 
v.  State  Ins.  Co.  61  Mo.  App.  500;  Mending 
v.  American  Ins.  Co.  36  Mo.  App.  602;  Hart- 
ford F.  Ins.  Co.  v.  Davis,  50  Mo.  App.  405; 
Holloway  v.  Wabash  R.  Co.  62  Mo.  App.  56; 
Frost  Mfg.  Co.  v.  Springfield  Foundry  d 
Much.  Co.  70  Mo.  App.  652 ;  Davis  v.  Krum, 
12  Mo.  App.  270;  Pomeroy  v.  Benton,  77 
Mo.  88 ;  Steele  v.  Farber,  37  Mo.  85 ;  Powell 
v.  Missouri  P.  R.  Co.  76  Mo.  80. 

Although  the  judgment  in  this  case  was 
rendered  upon  a  cognovit,  the  same  pre- 
sumptions in  its  favor  will  be  indulged  as 
in  case  of  ordinary  judgments  of  courts  of 
general  jurisdiction. 

Hansen  v.  Schlesinger,  125  111.  230;  17 
N.  E.  718;  Bush  v.  Hanson,  70  111.  480; 
Roche  v.  Beldam,  110  111.  320,  10  N.  E.  101; 
Holden  v.  Bull,  1  Penr.  ft  W.  460;  Miller  v. 
Howry,  3  Penr.  ft  W.  374,  24  Am.  Dec.  320; 
Stewart  v.  Stacker,  1  Watte,  135;  Pennock 
v.  Cope  land,  1  Phila.  20;  Moore  v.  Hutchin- 
son, 1  Phila.  377;  M'Calmont  v.  Peters,  13 
Serg.  ft  R.  106;  Cook  v.  Gilbert,  8  Serg.  ft 
R.  567;  Ely  v.  Karmany,  23  Pa.  314;  Mc- 
Clure  v.  Roman,  52  Pa,  458 ;  Stein  v.  Brun- 
ner,  42  La.  Ann.  772,  7  So.  718;  F.  Mayer 
Boot  A  Shoe  Co.  v.  Folk,  80  Wis.  216,  61  N. 
W.  562 ;  Kitchen  v.  Belief ontaine  Nat.  Bank, 
53  Kan.  242,  36  Pac.  344;  Ritter  v.  Hoff- 
man, 35  Kan.  215,  10  Pac.  576;  Dodge  v. 
Coffin,  15  Kan.  277 ;  Ward  v.  Baker,  16  Kan. 
31 ;  Crafts  v.  Clark,  38  Iowa,  237;  Snyder  ▼. 
Critchfield,  44  Neb.  66,  62  N.  W.  306 ;  Nich- 
olas v.  Farwell,  24  Neb.  180,  38  N.  W.  820; 
Sipes  v.  Whitney,  30  Ohio  St.  60;  Randolph 
v.  Keiler,  21  Mo.  557 ;  Harness  v.  Green,  19 
Mo.  323. 

The  court  in  Ohio  obtained  jurisdiction  by 
the  warrant  of  attorney  to  render  a  personal 
judgment  against  defendant. 

Dicey,  Confl.  L.  p.  44;  Black,  Judgm.  § 
78 ;  Odell  v.  Reynolds,  17  C.  C.  A.  317,  37  U. 
S.  App.  447,  70  Fed.  662;  First  Nat.  Bank  v. 
Garland,  109  Mich.  515,  33  L.  R.  A.  83,  67 
N.  W.  550;  Stein  v.  Brunner,  42  La.  Ann. 
772,  7  So.  718. 

The  judgment  against  defendant,  being 
valid  in  Ohio,  is  valid  here. 

Freeman,  Judgm.  8  558a;  Sipes  v.  Whit- 
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ney,  30  Ohio  St.  69;  Coleman  v.  Waters,  13 
W.  Va.  278;  Nicholas  v.  Farwell,  24  Neb. 
180,  38  N.  W.  820;  Kingman  v.  Paulson, 
126  Ind.  607,  26  N.  E.  393. 

The  validity  of  the  Ohio  judgment  is  not 
effected  by  the  fact  that  such  judgments 
Are  not  authorized  here. 

Dicey,  Confl.  L.  437,  f  7;  Kingman  v. 
Paulson,  126  Ind.  507,  26  N.  E.  393 ;  Crafts 
v.  Clark,  38  Iowa,  237;  Ritter  v.  Hoffman, 
<35  Kan.  215,  10  Pac.  576. 

Messrs,  Tnnrman,  Wray,  A  Tlm- 
■atonda,  for  respondent: 

Respondent  signed  this  supposed  note  un- 
der the  impression  that  it  was  simply  a 
written  evidence  of  his  debt  to  appellant. 
He  had  a  right  to  rely  on  that  fact  under 
the  circumstances.  Without  an  agreement 
permitting  it,  it  is  clear  that  the  judgment 
i»  an  absolute  nullity. 

Pennoyer  v.  Neff,  95  TJ.  S.  714,  24  L.  ed. 
£65;  Williams  v.  Monroe,  125  Mo.  574,  28 
S.  W.  853. 

The  judgment,  if  rendered  in  the  state  of 
Missouri,  could  not  be  upheld.  Conceding 
'that  the  agreement  in  the  note  had  been  en- 
tered into  with  full  knowledge  of  its  force 
and  effect,  such  course  of  procedure  is 
against  the  policy  of  our  law. 

Burr  v.  Mathers,  51  Mo.  App.  470. 

Before  a  defendant  can  be  deprived  of  his 
<day  in  court,  his  waiver  of  this  important 
right  must  appear  by  clear  and  cogent  tes- 
timony. 

Bauer  v.  Samson  Lodge,  K.  of  P.  102  Ind. 
262,  1  N.  E.  571;  Supreme  Council,  O.  of  C. 
F.  v.  Garrigus,  104  Ind.  133,  54  Am.  Rep. 
298,  3  N.  E.  818;  Kistler  v.  Indianapolis  d 
St.  L.  R.  Co.  88  Ind.  460;  Wood  v.  Humph- 
rey, 114  Mass.  185;  Home  Ins.  Co.  v.  Morse, 
20  Wall.  445,  22  L.  ed.  365. 

Respondent  had  a  perfect  right  to  rely  on 
the  fact  that  his  brother  had  filled  out  a 
note,  instead  of  a  power  of  attorney  to  con- 
fess judgment;  and  if  he  did  not  know  of 
the  deception,  the  court  properly  instructed 
the  jury  that  he  was  not  bound  by  the  con- 
tract. 

Pomeroy  v.  Benton,  57  Mo.  531;  CottriU 
y.  Krum,  100  Mo.  397,  13  S.  W.  753;  Cold- 
well  v.  Henry,  76  Mo.  254 ;  Wannell  v.  Kem, 
67  Mo.  478;  Dickson  v.  Kempinsky,  96  Mo. 
258,  9  S.  W.  618:  Speed  v.  H  oiling  worth, 
54  Kan.  436,  38  Pac.  496. 

When  a  party  to  a  contract  inserts  terms 
not  agreed  upon,  and  the  other  party  signs 
it  without  knowledge  of  the  deception,  re- 
lying on  the  fact  that  the  contract  has  been 
drawn  as  agreed  upon,  such  contract  is  void. 

Wright  v.  MoPike.  70  Mo.  175;  Cole  Bros. 
v.  Wicdmair,  19  Mo.  App.  7;  Briggs  v. 
Swart,  51  Mo.  249,  11  Am.  Rep.  445;  C. 
Aultman  d  Co.  v.  Olson,  34  Minn.  450,  26 
N.  W.  451 ;  Hitchins  v.  Pettingill,  58  N.  H. 
386;  Phelps  v.  Decker,  10  Mass.  278;  Stacy 
v.  Ross,  27  Tex.  3,  84  Am.  Dec.  604;  Van- 
Valkenburgh  v.  Rouk,  12  Johns.  337. 

On  rehearing. 

Plaintiff  abandoned  his  right,  if  any  he 
had,  under  the  power  of  attorney,  when  he 
brought  suit  in  Missouri  to  secure  judgment 
on  the  debt. 

64L.R.  A. 


This  judgment  without  actual  notice  to 
defendant  is  not  a  "judicial  proceeding"  of 
another  state  within  the  meaning  of  8  1*  wt. 
4,  of  the  Federal  Constitution. 

D'Arcy  v.  Ketchum,  11  Fow.  165,  13  L. 
ed.  648;  Latimer  v.  Union  P.  R.  Co.  East 
Div.  43  Mo.  105,  97  Am.  Dec.  378;  Over- 
street  v.  Shannon,  1  Mo.  529;  Orover  d  B. 
Sewing  Mach.  Co.  v.  Radcliffe,  137  U.  S. 
287,  34  L.  ed.  070,  11  Sup.  Ct.  Rep.  92. 

A  judgment,  although  warranted  by  the 
laws  of  a  sister  state,  where  the  defendant 
is  not  served  with  process  and  does  not  in 
fact  enter  his  appearance,  is  not  "records 
and  judicial  proceedings1'  within  the  mean- 
ing of  S  1>  art.  4,  of  the  Federal  Constitu- 
tion. 

Overstreet  v.  Shannon,  1  Mo.  529;  Bailee 
v.  Hays,  3  Mo.  116;  Smith  v.  Ross,.  7  Mo. 
464;  Oillett  v.  Camp,  23  Mo.  375;  Miles  v. 
Jones,  28  Mo.  87;  Foots  v.  Newell,  29  Mo. 
400;  Latimer  v.  Union  P.  R.  Co.  East.  Div. 
43  Mo.  105;  Sevier  v.  Roddie,  51  Mo.  580; 
State  use  of  Oilbreath  v.  Bunce,  65  Mo. 
349. 

The  weight  of  the  authority  is  against 
the  validity  of  such  a  judgment  outside  of 
the  territorial  limits  of  the  sovereignty 
where  rendered,  and  not  within  the  meaning 
of  the  Federal  Constitution  and  statutes 
giving  to  the  "records  and  judicial  proceed- 
ings" of  other  states  "full  faith  and  credit." 

Cooler,  Const.  Lim.  $S  495,  496,  508; 
Story,  Confl.  L.  55  539,  540;  Black,  Const. 
L.  233;  Wharton,  Confl.  L.  $5  656,  660;  2 
Freeman,  Judgm.  55  562,  563,  and  note  1; 
Thompson  v.  Whitman,  18  Wall.  457,  21  L. 
ed.  897;  Weaver  v.  Boggs,  38  Md.  255; 
Smith  v.  Grady,  68  Wis.  215,  31  N.  W.  477; 
Bowler  v.  Huston,  30  Gratt.  266,  32  Am. 
Rep.  673;  Underwood  v.  McVeigh,  23  Gratt. 
409;  McEwan  v.  Zimmer,  38  Mich.  765,  31 
Am.  Rep.  332;  Thorner  v.  Batory,  41  Md. 
593,  20  Am.  Rep.  74;  Anderson  v.  Haddon, 
33  Hun,  435. 

Marshall,  J.,  delivered  the  opinion  of  the 
court: 

The  following  opinion  was  heretofore  ren- 
dered in  this  case  by  division  No.  1  of  this 
court: 

"Action  upon  a  foreign  judgment  for  $7,- 
004.  Judgment  for  defendant.  Plaintiff 
appeals.  The  parties  are  brothers,  and  both 
formerly  lived  in  Ohio.  The  defendant  was 
in  debt  to  the  plaintiff,  and  on  the  10th  of 
November,  1881,  was  about  to  remove  to 
Missouri.  The  plaintiff  demanded  a  settle- 
ment, and  the  defendant,  as  he  says,  because 
he  would  have  had  trouble  if  he  had  not 
done  so,  gave  the  plaintiff  his  note  for 
$4,000,  payable  at  one  year,  with  6  per  cent 
interest,  in  settlement  of  the  debt.  The  note 
contained  a  cognovit  authorizing  any  attor- 
ney at  law  to  appear  in  any  court  of  the 
United  States,  waive  process,  enter  appear- 
ance, and  confess  judgment  against  defend- 
ant for  the  amount  due  on  the  note,  includ- 
ing interest  and  costs,  and  to  release  all  er- 
rors. On  the  14th  of  October,  1891,  the 
plaintiff  instituted  suit  against  the  defend- 
ant in  the  court  of  common  pleas  of  Stark 
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county,  Ohio,  upon  the  note.  Pursuant  to 
the  terms  of  the  note,  W.  J.  Piero*  an  at- 
torney of  that  court,  entered  the  defendant's 
appearance,  waived  process,  and  confessed 
judgment  for  $7,004,  the  principal  and  in- 
terest due  on  the  note,  released  all  errors, 
and  waived  all  rights  of  appeal.  Thereafter 
the  plaintiff  instituted  this  suit  in  the  Bar- 
ton county  circuit  court  on  the  foreign  judg- 
ment. The  answer  of  the  defendant  is  a 
general  denial,  with  special  pleas:  (1) 
That  the  Ohio  court  had  no  jurisdiction,  be- 
cause defendant  was,  and  had  been  for  over 
ten  years,  a  resident  of  Barton  county,  Mis- 
souri, and  was  not  summoned  and  did  not 
appear  in  the  Ohio  court,  and  never  author- 
ized Piero  or  anyone  else  to  appear  for  him, 
and  that  at  the  time  the  suit  was  begun  in 
Ohio  the  debt  was  barred  by  limitation  in 
Missouri;  (2)  that  the  parties  are  brothers, 
and  the  defendant,  being,  in  debt  to  the 
plaintiff,  was  about  to  remove  to  Missouri, 
and  plaintiff  asked  defendant  to  sign  a  note 
for  the  balance  due  plaintiff,  saying  he  only 
wanted  a  settlement  and  would  never  en- 
force the  note  against  defendant;  that  de- 
fendant did  not  in  fact  owe  the  plaintiff  as 
much  as  $4,000 ;  that  he  signed  the  note,  un- 
derstanding that  it  was  only  a  promissory 
note,  and  not  knowing  that  it  contained  a 
provision  authorizing  a  confession  of  judg- 
ment, and  never  having  agreed  to  grant  such 
authority  to  anyone;  that  the  plaintiff  false- 
ly and  fraudulently  represented  to  him  that 
it  was  only  a  promissory  note,  and  concealed 
from  him  the  fact  that  it  contained  a  cog- 
novit; and  that,  relying  on  the  statements 
of  the  pfaintiff,  he  signed  the  note  without 
reading  it  or  examining  it.  The  trial  de- 
veloped the  facts  to  be  that  notes  of  this 
character  are  usually  used  in  Ohio;  that  the 
defendant  had  been  largely  engaged  in  deal- 
ing in  cattle  while  he  lived  in  Ohio,  and  had 
executed  many  such  notes,  and  that  several 
judgments  had  been  rendered  against  him 
there  upon  similar  notes,  under  the  cognovit 
therein  contained;  *that  he  had  procured 
many  loans  from  the  banks  upon  similar 
notes,  and  that  the  banks  would  not  make 
loans  upon  any  other  kind  of  paper ;  that  he 
had  given  similar  notes  to  other  persons  be- 
fore leaving  Ohio;  that  there  were  no  rep- 
resentations made  to  him  about  the  charac- 
ter of  this  note  when  he  signed  it,  and  no 
attempt  made  to  conceal  its  character  from 
him ;  that  he  owed  his  brother  some  amount, 
— the  brother  says  $5,000,  and  he  says  it 
was  not  so  much,' — and  that  his  brother  of- 
fered to  settle  it  if  he  would  give  him  this 
note  for  $4,000;  and  that  he  did  so  because 
'I  expect  I  would  have  had  to  sign  the  note 
or  got  into  trouble.'  The  court  refused  all 
the  instructions  asked  by  the  plaintiff,  and 
on  its  own  motion  instructed  the  jury  as 
follows:  'You  are  instructed  that  your 
verdict  will  be  for  the  plaintiff  for  the  full 
amount  of  the  judgment  sued  on,  with  in- 
terest on  the  same  from  October  14,  1891,  to 
date,  at  he  rate  of  6  per  cent  per  annum,  un- 
less you  further  believe,  from  the  prepon- 
derance or  greater  weight  of  the  evidence, 
that  the  defendant,  at  the  time  he  signed 
the  note  upon  which  the  judgment  sued  on 
£4  L.  j*.  A. 


is  based,  had  no  knowledge  that  the  said 
note  contained  a  power  of  attorney  to  con- 
fess judgment  and  had  no  intention  to  sign 
such  a  note,  in  which  case  your  verdict  will 
be  for  the  defendant.'  The  jury  found  for 
the  defendant,  judgment  was  entered  upon 
the  verdict,  and  after  proper  steps  the  plain- 
tiff appealed. 

"1.  There  waa  no  fraud,  misrepresenta- 
tion, trick,  or  concealment  in  the  procure- 
ment of  the  note.  It  may  be  true  the  de- 
fendant did  not  read  it  before  he  signed  it; 
but  he  was  sui  juris,  had  full  opportunity 
to  read  it,  and  deliberately  signed  it.  The 
law  presumes  he  knew  its  contents,  and  he 
cannot  be  permitted  now  to  take  advantage 
of  his  own  fault  or  negligence.  O'Bryan  v. 
Kinney,  74  Bio.  125;  Snider  v.  Adams  Evp. 
Co.  63  Mo.  376;  St.  Louis,  K.  C.  A  N.  R.  Co. 
v.  Cleary,  77  Mo.  637,  46  Am.  Rep.  13;  Ma- 
teer  v.  Missouri  P.  R.  Co.  105  Mo.  352,  16 
S.  W.  838;  Kellerman  v.  Kansas  City,  St. 
J.  d  C,  B.  R.  Co.  136  Mo.  177,  34  S.  W.  41, 
37  6.  W.  828 ;  1  Wharton,  Conv.  S  196.  The 
defendant  relies  on  Wright  v.  MoPike,  7(J 
Mo.  175,  approving  what  was  said  in  Briggs 
v.  Etoart,  51  Mo.  249,  11  Am.  Rep.  445,  as 
follows:  'It  may  be  assumed  as  an  axiom 
that  no  one  can  be  made  a  party  to  a  con- 
tract without  his  own  consent.  Although 
his  signature  may  be  put  to  the  writing,  and 
may  have  been  writen  by  himself,  yet  if  he 
did  not  know  what  he  was  signing,  but  acted 
honestly  under  the  belief  that  he  was  sign- 
ing some  other  paper,  and  not  the  one  he 
really  signed,  he  ought  not  to  be  bound  by 
such  signature.'  In  McPike's  Case  this  waa 
quoted,  and  then  it  was  said:  'Although 
tnat  case  has  been  overruled,  the  doctrine 
announced  in  the  foregoing  extract  from  the 
opinion  was  not  disturbed  by  the  court  in 
the  overruling  decision.  As  between  the 
original  parties,  if  one  has  procured  the  sig- 
nature of  the  other  to  a  written  agreement, 
whether  by  fraud  or  not,  which  does  not  con- 
tain the  contract  made  by  the  parties,  but 
a  different  one,  he  cannot  be  permitted  to 
avail  himself  of  that  contract,  but  must 
stand  by  the  one  which  was  in  fact  entered 
into  by  both  parties.'  Jn  Briggs  v.  Evsartr 
51  Mo.  249,  11  Am.  Rep.  445,  it  was  held 
that  such  a  defense  could  be  made,  even  if 
the  note  was  held  by  a  bona  fide  purchaser 
for  value  and  without  notice  before  matur- 
ity. This  case,  as  was  also  the  case  of  Cor- 
by v.  Weddle,  57  Mo.  452,  which  followed  it, 
was  expressly  overruled  in  Shirts  v.  Over- 
john,  60  Mo.,  loo.  cit.  312.  The  doctrine 
further  announced  in  MoPike* s  Case,  that, 
as  between  the  original  parties,  such  ques- 
tions are  open  to  inquiry  in  a  suit  at  law 
upon  the  note,  whether  the  note  was  made 
by  fraud  or  not,  is  no  longer  the  law  in  this 
state,  as  the  cases  cited  above  clearly  show. 
Courts  of  equity  set  aside  contracts  pro- 
cured by  fraud,  and  reframe  contracts  where 
there  has  been  a  mutual  mistake  of  the  par- 
ties ;  but  it  is  an  invariable  rule  of  law  that, 
in  the  absence  of  fraud  or  mistake,  parol 
evidence  is  not  admissible  to  contradict  or 
vary  a  written  contract.  The  written  con- 
tract is  conclusively  presumed  to  merge  all 
prior  negotiations,  and  to  express  the  final 
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agreement  of  dTe  parties.  To  permit  a  par- 
ty, when  sued  on  a  written  contract,  to  ad- 
mit that  he  signed  it,  but  to  deny  that  it  ex- 
presses the  agreement  he  made,  or  to  allow 
him  to  admit  that  he  signed  it,  but  did 
not  read  it  or  know  its  stipulations,  would 
absolutely  destroy  the  value  of  all  contracts 
and  negotiable  instruments.  The  reason  un- 
derlying the  rule  is  to  give  stability  to  writ- 
ten agreements,  and  to  remove  the  tempta- 
tion and  possibility  of  perjury,  which  would 
be  afforded  if  parol  evidence  was  admissible. 
But,  aside  from  these  considerations,  this  is 
a  suit  upon  a  judgment,  and  not  upon  the 
note.  The  note  is  merged  in  the  judgment, 
and  the  defenses  that  might  have  been  avail- 
able, if  properly  interposed  in  the  suit  on 
the  note,  are  not  open  to  review  here.  Even 
if  there  was  fraud  in  the  note  constituting 
the  cause  of  action,  the  judgment  cannot  be 
attacked.  Only  fraud  in  the  very  act  of 
procuring  the  judgment  can  be  interposed 
as  a  defense  to  the  judgment,  even  in  a  di- 
rect attack  in  equity  to  set  aside  the  judg- 
ment. Hamilton  v.  McLean,  139  Mo.  678, 
41  S.  W.  224;  Bates  v.  Hamilton,  144  Mo. 
loc.  cit.  11,  45  S.  W.  641. 

"2.  Judgments  upon  notes  containing  such 
a  cognovit  are  valid  judgments  in  Ohio. 
Matthews  v.  Thompson,  3  Ohio,  272;  Wat- 
son v.  Paine,  25  Ohio  St.  340;  Clements  v. 
Hull,  35  Ohio  St.  141.  Such  judgments  axe 
also  valid  in  other  states.  Hansen  v. 
Bchlesinger,  125  111.  230,  17  N.  E.  718; 
Roche  v.  Beldam,  119  111.  320,  10  N.  E.  191; 
Holden  v.  Bull,  1  Penr.  &  W.  460;  Ely  v. 
Kartnany,  23  Pa.  314;  Stein  v.  Brunner,  42 
La.  Ann.  772,  7  So.  718;  F.  Mayer  Boot  & 
Shoe  Co.  v.  Falk,  89  Wis.  216,  61  N.  W.  562. 
The  identical  question  here  involved  came 
before  this  court  in  Randolph  v.  Keiler,  21 
Mo.  557,  where  the  suit  was  upon  a  judg- 
ment rendered  by  the  'inferior  court  of  com- 
mon pleas,  in  and  for  the  county  of  Sussex, 
state  of  New  Jersey;' upon  a  note  containing 
a  cognovit  in  almost  the  exact  terms  with 
the  note  upon  which  the  Ohio  court  entered 
judgment  in  this  case.  Practically  the 
same  defenses  were  made  there  that  are 
made  here.  But  it  was  held  that  such  judg- 
ment was  valid  in  New  Jersey,  even  though 
neither  of  the  parties  were  citizens  of  that 
state,  or  had  ever  been  in  that  state,  and, 
this  being  so,  the  judgment  was  entitled  to 
'full  force  and  credit'  in  this  state,  under  $ 
1  of  article  4  of  the  Constitution  of  the 
United  States;  and  hence  the  New  Jersey 
judgment  was  enforced  here.  Similar  judg- 
ments are  enforced  in  other  jurisdictions, 
even  though  the  defendant  was  a  resident  of 
another  state  than  that  in  which  the  judg- 
ment sought  to  be  enforced  was  rendered. 
Kitchen  v.  Bellefontaine  Nat.  Bank,  53  Kan. 
242,  36  Pac.  344 ;  Bitter  v.  Hoffman,  35  Kan. 
215,  10  Pac.  576;  Crafts  v.  Clark,  38  Iowa, 
237 ;  Nicholas  v.  Farwell,  24  Neb.  180,  38  N. 
W.  820;  Bnyder  v.  Critchfield,  44  Neb.  66,  62 
N.  W.  306;  Sipcs  v.  Whitney,  30  Ohio  St.  69. 
The  question  whether  the  note  upon  which 
the  judgment  sued  on  was  barred  bv  limita- 
tion in  Missouri  is  not  open  to  review  here. 
The  suit  is  upon  the  judgment,  and  that  is 
not  barred  by  limitation.    It  follows  that 
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the  trial  court  erred  in  giving  the  instruc- 
tion quoted,  and  also  that  neither  the  answer 
nor  the  evidence  shows  any  defense  to  the 
suit.  The  trial  court  should  have  directed 
a  verdict  for  the  plaintiff,  and  the  judg- 
ment of  that  court  is  reversed,  and  ((he 
cause  remanded,  to  be  proceeded  with  in' ac- 
cordance herewith." 

Upon  motion  the  cause  was  transferred 
to  court  in  banc,  upon  the  dissent  of  Valli- 
ant,  J.  The  case  has  affain  been  fully  ar- 
gued and  further  briefed  by  counsel.  In  ad- 
dition to  what  is  said  in  the  divisional  opin- 
ion, it  is  proper  to  say  that  the  cases  of 
D'Arcy  v.  Ketchum,  11  How.  165,  13  L.  ed. 
648,  and  Pennoyer  v.  Neff,  95  U.  S.  714,  24 
L.  ed.  565,  are  not  applicable  to  the  case  at 
bar, — the  first,  because  there  was  no  service 
of  any  kind  upon  the  partner  who  lived  in 
Louisiana,  and  therefore  the  personal  judg- 
ment of  the  New  York  court  against  him 
was  void;  and  the  second,  because  the  serv- 
ice was  bv  publication,  constructive,  and 
therefore  it  would  not  support  a  personal 
judgment,  while  in  the  case  at  bar  the  de- 
fendant was  in  court  by  his  own  voluntary 
act  when  the  judgment  was  rendered  against 
him.  Counsel  for  defendant,  in  a  suplemen- 
tal  brief,  has  referred  to  the  following  cases 
as  authority  for  the  contention  that  the  de- 
cision in  this  case  and  that  in  Randolph  v. 
Keiler,  21  Mo.  557,  are  not  in  harmony  with 
the  rule  and  policy  in  this  state:  Over- 
street  v.  Shannon,  1  Mo.  529 ;  Bailee  v.  Hays, 
3  Mo.  116;  Smith  v.  Ross,  7  Mo.  464;  Gil- 
left  v.  Camp,  23  Mo.  376;  Miles  v.  Jones, 

28  Mo.  87;  Foots  v.  Newell,  29  Mo.  400; 
Latimer  v.  Union  P.  R.  Co.  East  Div.  43 
Mo.  105,  07  Am.  Dec.  378;  Sevier  v.  Roddie, 
51  Mo.  580;  and  State  use  of  Gilbreath  v. 
Bunoe,  65  Mo.  349.  A  careful  examination 
of  these  cases  shows,  however,  that  they 
have  no  application  to  the  case  at  bar. 
Thus,  in  Overstreet  v.  Shannon,  1  Mo.  529, 
it  appeared  that  the  defendant  had  not  been 
served  in  any  manner  in  the  foreign  state. 
In  Bailee  v.  Hays,  3  Mo.  116,  the  judgment 
was  against  the  defendants,  who  were  non- 
residents of  the  foreign  state,  without  any 
service  whatever,  upon  a  covenant  of  their 
ancestor,  and  the  decree  charged  the  assets 
descended  with  the  debt  of  the  ancestor.  It 
was  alleged  that  such  a  decree  was  conclu- 
sive upon  the  parties  in  Kentucky.  This 
court  held  that  the  judgment  was  not  valid 
here,  because  the  defendants  had  not  been 
brought  into  court  in  any  manner  whatever. 
In  Oxllett  v.  Camp,  23  Mo.  375,  and  Latimer 
v.  Union  P.  R.  Co.  East.  Div.  43  Mo.  105, 
97  Am.  Dec.  378,  the  judgment  was  based 
solely  upon  constructive  service  by  publica- 
tion. In  Smith  v.  Ross,  7  Mo.  464,  the  ac- 
tion was  upon  a  foreign  judgment  against 
Smith,  who  was  served,  and  Haniman,  as  to 
whom  the  return  of  process  was  "not  found." 
The  judgment  was  held  to  be  void  as  to 
Haniman,  because  he  was  never  brought  into 
court.  In  Miles  v.  Jones,  28  Mo.  87,  the  de- 
fendant was  personally  served;  but  the  judg- 
ment was  attacked  and  set  aside  because  it 
was  procured  by  fraud.    In  Footc  v.  Newell, 

29  Mo.  400,  it  appeared  that  a  judgment 
was  rendered  against  the  defendant  in  In- 


606 


Missouri  Supreme  Court. 


Mat. 


diana  (it  does  not  appear  from  the  state- 
ment of  facts  whether  the  defendant  was  in 
court  or  not,  but  it  seems  to  be  assumed  that 
he  was;  at  any  rate,  that  question  was  not 
involved  in  the  case),  and  that  the  sheriff 
had  levied  upon  the  property,  and  that  by 
vietue  of  a  statute  of  that  state  the  defend- 
ant replevied  the  property  levied  on,  and  ob- 
tained a  stay  of  execution,  according  to  the 
law  of  that  state,  by  giving  a  bond  to  pay 
the  judgment.  The  statute  (Ind.  act  Feb. 
4,  1831)  provided:  "And  such  bond,  from 
the  date  of  its  execution,  shall  be  taken  as, 
and  have  the  force  and  effect  of,  a  judgment 
confessed  in  a  court  of  record  against  the 
"person  or  persons  executing  the  same  and 
•against  their  estates,  and  execution  may  is- 
sue thereon,  accordingly."  The  judgment 
was  not  paid,  and  the  bond  was  sued  on  in 
"this  state  as  a  judgment  of  the  state  of  In- 
diana. It  was  held  that  such  a  bond  had 
"no  affinity"  to  a  judgment,  and  was  not 
such  a  judgment  as  is  contemplated  by  the 
-act  of  Congress:  all  of  which  is  undoubted- 
ly right,  for  such  a  bond  is  no  more  a  judg- 
ment than  is  any  contract  or  power  of  attor- 
ney authorizing  a  confession  of  a  judgment. 
It  is  the  act  of  the  parties,  and  is  not  the 
judgment  of  a  court.  In  Sevier  v.  Roddie, 
51  Mo.  580,  the  action  was  upon  a  Tennessee 
judgment.  It  appeared  that  a  third  person 
"had  obtained  a  judgment  against  the  defend- 
ant as  principal  and  the  plaintiffs  as  his 
sureties.  The  sureties  paid  the  judgment, 
and  under  the  laws  of  Tennessee  obtained  a 
summary  judgment,  without  notice,  against 
the  principal,  and  the  suit  was  upon  this 
judgment.  It  was  properly  held  that  the 
judgment  was  not  such  a  judgment  as  the 
act  of  Congress  contemplated,  because,  the 
-defendant  not  being  in  court,  the  proceeding 
was  void.  In  81  ate  use  of  Oilbreath  v. 
Bunce,  65  Mo.  349,  it  appeared  that  under 
the  laws  of  Arkansas  the  plaintiff,  a  minor, 
had  been  relieved  of  the  disability  of  infan- 
cy, "so  far  as  to  authorize  him  to  demand, 
sue  for,  and  receive  all  moneys  belonging  to 
him  in  the  state  of  Missouri,  in  the  hands 
of  his  curator,"  etc.  Thereupon'  he  sued  the 
defendant,  the  curator  of  his  estate  in  Mis- 
souri, upon  his  bond  as  such  curator,  to  re- 
cover the  estate  in  his  hands.  It  was  held 
that  the  minor  could  not  maintain  the  suit, 
as  under  the  laws  of  Missouri  a  minor  can 
•Only  appear  by  guardian,  and  that  the  legis- 
lature of  Arkansas  could  not  pass  a  law 
which  would  have  the  effect  of  giving  a  non- 
resident minor  of  this  state  a  different  stat- 
us in  the  courts  of  this  state  from  that  of  a 
resident  minor  in  this  state,  when  seeking 
the  aid  of  the  courts  of  this  state.  This  de- 
cision is  right,  but  it  is  not  perceived  how 
it  applies  to  the  case  at  bar,  nor  how  the 
act  of  Congress  has  any  bearing  on  it;  for 
the  action  was  not  for  the  enforcement  of  a 
judgment  of  a  foreign  state,  but  was  simply 
an  attempt  to  make  the  minor  of  age  when 
he  came  into  the  Missouri  courts,  contrary 
to  the  laws  of  this  state.  It  did  not  re- 
move his  disabilities  absolutely,  or  at  all  in 
Arkansas,  but  only  "so  far  as  to  authorize 
him  to  demand,  sue  for,  and  recover  all 
moneys  belonging  to  him  in  the  state  of  Mis- 
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souri,  in  the  hands  of  his  curator/'  etc 
This  was  simply  a  bungling  attempt  by  the 
courts  of  Arkansas  to  control  judicial  pro- 
ceedings in  Missouri,  and  is  without  prece- 
dent in  law  that  we  are  aware  of. 

The  defendant  strenuously  contends  that 
the  case  of  Orover  &  B.  Sewing  Mack.  Co.  v. 
Radcliffe,  137  U.  S.  287,  34  L.  ed.  670,  11 
Sup.  Ct.  Rep.  92,  is  "on  all  fours"  with  the 
rase  at  bar.    In  that  case  it  appeared:  *'B., 
a  citizen  of  Maryland,    having    executed  a 
bond  containing  a  warrant  authorizing  any 
attorney  of  any  court  of  record  in  the  state 
of  New  York,  or  any  other  state,  to  confess 
judgment  for  the    penalty,    and    judgment 
having  been  entered  against  him  in  Pennsyl- 
vania by  a  prothonotary,  without  service  of 
process  or  appearance  in  person  or  by  at- 
torney, under  a  local  law  permitting  that  to 
be  done,  held ;  ( 1 )     That  in  a  suit  upon  this 
judgment  in  Maryland  the  courts  of  Mary- 
land were  not  bound  to  hold  the  judgment 
as  obligatory,  either  on  the  ground  of  com- 
ity or  of  duty,  contrary  to  the  laws  and  pol- 
icy of  their  own  state;    (2)     B.  could  not 
properly  be  presumptively  held  to  knowledge 
and  acceptance  of  particular  laws  of  Penn- 
sylvania, or  of  all  the  states  other  than  his 
own,  allowing  that  to  be  done  which  waa 
not  authorized  by  the  terms  of  the  instru- 
ment he  had  executed."    It  was  pointed  out 
(1)  that  a  judgment  of  a  sister  state  waa 
required  to  be  observed    in    another  state 
only  when  the  defendant  was  served  with 
process,  or  voluntarily  entered  his  appear- 
ance, "or  that  he  had  in  some  manner  au- 
thorized the  proceeding;"   (2)   that  an  in- 
strument authorizing  a  confession  of  judg- 
ment must    be  strictly    followed,    and  its 
terms  could  not  be  enlarged  .by  reading  into 
it  the  laws  of  another  state,  of  which  he  is 
not  charged  with  knowledge,  and  hence,  if 
the  power  to  confess  judgment  was  conferred 
upon  any  attorney  of  any  court  of  record, 
its  terms  could  not  be  enlarged  so  as  to  au- 
thorize a  prothonotary  to  confess  judgment, 
even  if  the  laws  of  the  state  where  the  judg- 
ment was  rendered  expressly  permitted  a 
prothonotary  to  act  whenever  any  attorney 
was  authorized  to  do  so.    This  case  is  "on 
all  fours"  with  the  case  at  bar,  and  is  am- 
ple support  for  the  decision  herein,  so  far 
as  it  holds  that,  where  the  defendant  has 
"authorized  the  proceeding,"  he  is  bound  by 
the  judgment,  and  the  courts  of  other  states 
must  give  force  and  effect  to  the  judgment 
of  the  sister  state  whenever  the  authority 
has  been    strictly  pursued,    as  is  the  case 
here;   but  it  is  unlike  the  case  at  bar  in 
this:     In  that    case  the    authority  for  the 
proceeding,  conferred  by  the  act  of  the  de- 
fendant, was    not    strictly    pursued;  while 
here  it  was  done.    That  judgment  was  held 
void  in  a  sister  state  because  a  prothonotary 
does  not  come  within  the  class  of  "attorneys 
of  courts  of  record,"  and  the  act  of  such 
prothonotary  was  not,  therefore,  authorized 
by  the  defendant,  and  the  law  of  the  state 
could  not  enlarge  the  authority  granted  by 
the  defendant.     That   decision  is  also  valu- 
able as  allowing  plainly  the  principle  upon 
which  D'Arcy  v.  Ketchup*,  11  How.  165,  13 
L.  ed.  648,  and  Pennoyer  v.  Neff,  95  U.  8. 
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714,  24  L.  ed.  565,  both  of  which  are  referred 
to  in  that  case,  rested,  to  wit,  that  in 
neither  case  had  the  defendant  been  served 
with  process,  or  voluntarily  appeared,  or  in 
-any  manner  authorized  the  proceeding.  It 
also  accentuates  the  proposition  that,  if  the 
judgment  is  rendered  against  a  party  who 
is  in  court  in  any  one  of  the  tnree  ways 
specified,  it  is  valid,  not  only  in  the  state 
where  it  is  rendered,  but,  under  the  act  of 
-Congress,  in  all  sister  states. 

We  subscribe  and  adhere  to  all  the  cases 
•cited  and  herein  reviewed,  but  the  rules 
there  announced  are  not  contravened  by  any- 
thing that  is  decided  in  the  case  at  bar.  On 
the  contrary,  those  were  all  cases  where  the 
party  sought  to  be  charged  had  not  been 
Irought  into  court  by  personal  service,  and 
had  not  voluntarily  entered  his  appearance, 
«nd  had  not  authorized  the  proceeding 
against  him,  while  in  the  case  at  bar  the  de- 
fendant had  expressly  authorized  the  exact 
proceeding  that    was    had    against  him  in 

For  these  reasons  the  opinion  heretofore 
rendered  in  division  No.  1  is  adopted  as  the 
•opinion  of  the  court  in  banc,  and  the  judg- 
ment of  the  Circuit  Court  is  reversed,  and 
the  cause  remanded,  to  be  proceeded  with  in 
♦.accordance  herewith. 


Burgess,  Ch.  J.,  and  Sherwood,  Brace, 
•and  Gantt,  JJ.,  concur. 

Valllant,  J.,  dissenting: 

The  Constitution  of  the  United  States  or- 
dains that  "full  faith  and  credit  shall  be 
£iven  in  each  state  to  the  public  acta,  rec- 
ords, and  judicial  proceedings  of  every  other 
etate."  Article  4,  \  1.  But  that  clause  of 
t^e  Constitution,  as  interpreted  by  the  Su- 
preme Court  of  the  United  States,  does  not 
mean  that  all  judgments  in  other  states 
must  be  given  the  same  effect  which  they 
may  have  by  law  in  the  state  where  ren- 
dered. It  is  absolutely  essential,  in  order  to 
give  to  a  judgment  in  personam  effect  out- 
side  of  the  state  in  which  it  was  rendered, 
that  the  court  which  rendered  it  should  have 
%ad  jurisdiction  of  the  person  of  the  defend- 
ant. In  jyAroy  v.  Ketchum,  11  How.  165, 
13  L.  ed.  648,  a  judgment  rendered  in  New 
York  was  sued  on  in  Louisiana.  A  statute 
■of  New  York  provided  that,  where  joint 
debtors  were  sued  and  process  was  served  on 
one,  judgment,  if  plaintiff  prevailed,  might 

fo  against  all ;  and  the  New  York  courts  had 
eld  such  judgments  valid.  In  that  case  a 
partner  in  a  New  York  firm  lived  in  New 
Orleans,  the  firm  was  sued  in  New  York, 
and  the  partner  there  served  with  process, 
and  judgment  was  rendered  against  both. 
When  the  New  Orleans  man  waa  sued  on  the 
judgment  in  Louisiana,  the  trial  court  held 
that,  the  judgment  being  valid  in  New  York, 
where  rendered,  full  faith  and  credit  must  be 
given  to  it  everywhere,  and  rendered  judg- 
ment accordingly.  But  the  Supreme  Court 
of  the  United  States  reversed  the  judgment. 
The  theory,  I  presume,  on  which  the  New 
York  statute  proceeded,  was  that  it  extend- 
ed the  implied  agreement  which  exists  among 
partners  to  make  each  the  agent  for  all  in 
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firm  matters  to  making  each  the  agent  for 
all  to  accept  service  of  a  writ.    A  statutory 
provision  of  that  kind  might  be  obligatory 
in  the  state  of  its  enactment,  and  a  court 
might  on  such  service  render  a  judgment 
against  a  nonresident  that  would  be  valid  in 
the  state  where  rendered ;  but,  if  so,  it  would 
have   no   extraterritorial  effect.    A  statute 
of  Oregon  was  to  the  effect  that  if  personal 
service  of  process  could  not  be  had  on  a 
man,  and  he  had  property  within  the  state, 
publication  might  be  had,  and  on  that  notice 
the  court  could  proceed  to  hear  and  render 
a  judgment  against  him;   the  statute  not 
requiring  first  the  seizure  by  attachment  of 
the  property.    In  considering  a  case  under 
that  statute,  the  Supreme  Court  of  the  Unit- 
ed States  said:    ".   .  .  Attempts  have  been 
made  to  enforce  Buch  judgment*  in  states 
other  than  those  in  which  they  were  ren- 
dered, under  the  provision  of  the  Constitu- 
tion requiring   that   'full    faith  and  credit 
shall  be  given  in  each  state  to  the  public 
acts,   records,   and  judicial  proceedings  of 
every  other  state;1  and  the  act  of  Congress 
providing   for    the    mode  of  authenticating 
such  acts.    ...    In  the  earlier  cases  it 
was  supposed  that  the  act  save  to  all  judg- 
ments the  same  effect  in  other  states  which 
they  had  by  law  in  the  state  where  ren- 
dered, but  this  view  was  afterwards  quali- 
fied, so  as  to  make  the  act  applicable  only 
when  the  court  rendering  the  judgment  had 
jurisdiction  of  the  parties  and  of  the  sub- 
ject-matter, and  not  to  preclude  an  inquiry 
into  the  jurisdiction  of  the  court  in  whicn 
the  judgment  was  rendered  or  the  right  of 
the  state  itself  to  exercise  authority  over  the 
person     or     the    subject-matter."    Further 
down  in  the  same  opinion  it  is  said:     "To 
prevent  any  misapplication  of  the  views  ex- 
pressed in  this  opinion,  it  is  proper  to  ob- 
serve that  we  do  not  mean  to  assert,  by  any- 
thing we  have  said,  that  a  state  may  not 
authorize    proceedings    to    determine    the 
status  of  one  of  its  citizens,  towards  a  non- 
resident, which  would  be  binding  within  the 
state,  though  made  without  service  of  proc- 
ess or  personal  notice  to  the  nonresident. 
The  jurisdiction  which  every  state  possesses 
to  determine  the  civil  status  and  capacities 
of  all  its  inhabitants  involves  authority  to 
prescribe  the  conditions  on  which  proceed- 
ings affecting  them  may  be  commenced  and 
carried  on  within  its  territory."    Pennoyer 
v.  Neff,  95  U.  S.  714,  loo.  cit.  729,  734,  24 
L.  ed.   565,   571,   573.    Thus  it  is  demon- 
strated by  the  highest  expounder  of  the  Con- 
stitution of  the  United  States  that  a  judg- 
ment may  be  valid  in  the  state  where  it  is 
rendered,  yet  not  required  by  the  Federal 
law  to  be  accorded  full  faith  and  credit  by 
another  state.    If  the  court  in  the  sister 
state  did  not  have  actual  service  of  process, 
or  if  the  defendant  did  not  in  reality  enter 
his  appearance,  the  United  States  Constitu- 
tion does  not  force  us  to  recognize  a  judg- 
ment rendered  on  constructive  service  or  on 
a  fictitious  entry  of  appearance. 

The  question  in  the  case  at  bar  is,  Did 
the  court  in  Ohio  have  jurisdiction  of  the 
person  of  the  defendant  when  it  rendered 
judgment  against  him?    He  was  at  the  time 
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a  resident  of  Missouri,  and  was  not  in  Ohio 
while  the  suit  was  pending;  but  some  years 
before,  when  he  was  in  Ohio,  he  executed 
the  note  sued  on,  and  included  in  it  what 
purported  to  be  an  authorization  to  any  at- 
torney at  law  to  appear  in  any  court  in  the 
United  States,  waive  process,  enter  appear- 
ance, and  confess  judgment  on  the  note 
against  him.  Under  that  authorization 
someone,  said  to  be  an  attorney  at  law,  did 
essay  to  enter  the  defendant's  appearance, 
waive  process,  and  confess  judgment.  That 
character  of  proceeding  is  said  to  be  valid 
in  Ohio,  and  I  will  assume  that  it  is,  and 
that  the  judgment  is  valid  in  thai  Btate. 
Suppose  there  had  been  no  such  authoriza- 
tion in  the  note,  and  an  attorney  at  law, 
without  any  authority  from  defendant  what- 
ever, had  entered  his  appearance  and  suf- 
fered the  judgment  to  go.  That  would  be 
a  valid  judgment  in  the  state  where  ren- 
dered, to  the  extent,  at  least,  that  it  could 
not  be  avoided  collaterally.  But  the  deci- 
sions above  cited  are  authority  for  saying 
that,  if  that  judgment  should  be  sued  on 
here,  the  defendant  may  avoid  it  by  a  plea 
showing  that  the  court  had  no  jurisdiction 
of  his  person.  Now,  the  supposed  case  dif- 
fers from  the  case  at  bar  only  in  this:  that 
in  that  case  there  was  no  semblance  of  au- 
thority to  the  pragmatical  attorney,  while 
here  there  is  claimed  to  be  authority.  But, 
if  what  is  here  claimed  as  authority  is  no 
authority,  then  there  is  no  difference  be- 
tween the  cases.  That  so-called  authoriza- 
tion would  certainly  not  be  recognized  as 
valid  under  the  laws  of  this  state,  not  be- 
cause we  do  not  recognize  the  right  of  a 
man  to  appoint  an  attorney  in  the  regular 
way  to  enter  his  appearance  in  a  suit  in 
court,  even  for  the  purpose  of  suffering  judg- 
ment to  go  against  him,  but  because  it  is 
against  the  policy  of  our  law  to  permit  a 
man,  when  entering  into  an  obligation,  to 
bargain  away  his  right  to  be  heard  in  court, 
should  a  question  ever  arise  between  him 
and  his  adversary  in  relation  to  it.  A  man 
who  has  signed  a  paper  of  that  kind,  if  it 
is  valid,  is  completely  at  the  mercy  of  the 
holder,  whatever  the  merits  of  the  case  may 
be,  because  the  holder  may  go  to  any  forum  ' 


in  the  United  States,  and  select  any  attor- 
ney whom  he  chooses,  and  have  judgment  en- 
tered against  the  maker,  who  does  not  know 
that  he  is  being  sued;  and  this  judgment 
creditor  comes  to  the  state  in  which  the 
judgment  debtor  resides,  and  asks  the  courts- 
of  such  state  to  say  that  "full  faith  and 
credit"  must  be  given  to  the  judgment  of 
that  sister  state.  But  it  is  said  that  this, 
contract  was  good  in  the  state  where  it  waa 
made,  and  is  therefore  valid  everywhere. 
That  is  not  a  rule  of  universal  application* 
In  the  case  last  cited  the  Supreme  Court 
of  the  United  States  said:  "The  several 
states  are  of  equal  dignity  and  authority, 
and  the  independence  of  one  implies  the  ex- 
clusion of  power  from  all  other b;  and  so  it 
is  laid  down  by  jurists  as  an  elementary 
principle  that  the  laws  of  one  state  have  no 
operation  outside  of  its  territory,  except  bo 
far  as  is  allowed  by  comity."  That  comity 
never  admits  the  validity  of  an  act  done 
in  another  state  by  authority  of  the  law 
there,  if  it  contravenes  the  policy  of  the 
law  here.  In  Missouri  a  man's  right  to  be 
heard  in  court  is  inalienable,  and  a  con- 
tract like  the  one  in  question  is  not  only 
not  authorized,  but  contrary  to  our  policy. 
The  pretended  appearance  that  is  entered 
under  such  authority  is  not  real,  but  flc-« 
titious.  We  are  not  forced  to  recognize  it, 
and  would  do  violence  to  our  judicial  pol- 
icy if  we  did  so.  In  an  early  case  (Ran- 
dolph  v.  Keiler,  21  Mo.  557)  this  court 
seems  to  have  felt  constrained  to  give  "full 
faith  and  credit"  to  a  judgment  rendered 
in  New  Jersey  on  such  an  obligation.  But 
the  court  was,  even  then,  divided;  Judge 
Scott  rendering  a  dissenting  opinion.  The 
Constitution  of  the  United  States,  however, 
in  this  particular,  has  had  much  enlight- 
ened interpretation  since  then,  and,  as  said 
by  the  United  States  Supreme  Court  in  the 
Pennoyer  Case,  above  cited,  the  earlier  de- 
cisions have  been  qualified.  For  these  rea- 
sons I  am  of  the  opinion  that  the  judgment 
of  the  circuit  court  was  for  the  right  party, 
and  should  be  affirmed. 

Robinson,  J.,  concurs  in  the  foregoing 
views. 
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Under  a  -writing  entitled  "Escrow,"  in- 
structing: a  depositary  to  deliver 
stock  deposited  with  the  writing  to  a  third 
person  in  case  be  pays  therefor  on  or  before 
a  certain  date,  no  title  passes  to  the  vendee 


until  payment  Is  made,  so  as  to  entitle  hln> 
to  dividends  on  the  stock  declared  between 
the  times  of  deposit  and  payment. 

(June  19,  1901.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Salt  Lake  Coun- 
ty in  favor  of  defendant  in  an  action* 
brought  to  recover  the  amount  of  a  dividend 


Notk. — As  to  right  to  dividends  on  transfer 
of  corporate  stock,  see  Rose  v.  Barclay  (Pa.) 
45  L.  R.  A.  392,  and  note. 

As  to  right  to  stock  .dividends  as  between 
owner  of  capital  and  income,  see  Spooner  v. 
Phillips    (Conn.)   16  L.  R.  A.  461,  and  note; 
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Hlte  v.  Hlte  (Ky.)  19  L.  R.  A.  178 ;  Pritchett 
v.  Nashville  Trust  Co.  (Tenn.)  83  L.  R.  A. 
850;  McLouth  v.  Hunt  (N.  #.)  39  L.  R.  A.. 
230 ;  and  Mills  v.  Brltton  (Conn.)  24  L.  R.  A^ 
536. 
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-which  had  been  paid  to  one  whose  contract 
to  convey  the  stock  was  alleged  to  have  in- 
cluded the  right  to  the  dividend.  Af- 
firmed, 

Statement  by  Hart,  District  Judge: 
Action  to  recover  $19,000,  the  amount  of 
*  dividend  upon  certain  mining  stock.  Un- 
der the  instructions  of  the  court  so  to  do, 
the  jury  returned  a  verdict  for  the  defend- 
ant, and,  after  motion  for  new  trial,  duly 
made  and  overruled,  plaintiff  appeals.  The 
facts  are  that,  in  pursuance  of  negotiations 
between  the  defendant  and  one  L.  C.  Trent, 
agent  of  plaintiff,  on  October  20,  1898,  de- 
fendant signed  the  following  instrument  in 
writing,  and  deposited  the  .same,  together 
with  the  mining  stock  herein  mentioned, 
with  Wells,  Fargo,  ft  Co.,  bankers,  Salt 
Lake  City,  to  wit: 

ESCROW. 
To  Wells,  Fargo  ft  Co.,  Bankers,  Salt  Lake 
City:— 

I  inclose  95,112  shares  of  the  capital 
•took  of  the  Ophir  Hill  Mining  Company, 
of  Utah,  represented  by  certificates  num- 
bered 138,  102,  69,  115,  and  113.  I  also 
inclose  1,000  shares  of  the  capital  stock  of 
the  Ophir  Hill  Mining  ft  Concentrating 
Company,  represented  by  certificates  num- 
bered 1,  4,  15,  16,  3,  and  2.  All  said  cer- 
tificates are  indorsed  in  blank,  except  the 
certificates  in  favor  of  W.  B.  Stanley,  whose 
indorsement  I  will  secure.  If  L.  C.  Trent, 
or  his  agent,  shall  pay  to  my  credit  at  your 
bank  the  sum  of  $/  5,000  on  or  before  Nov. 
24th,  1898,  then  and  thereupon  you  shall 
deliver  to  him  all  the  inclosed  certificates 
of  stock.  If,  however,  said  Trent,  or  his 
agent,  shall  fail  to  pay  to  my  credit  at  your 
bank  said  sum  of  $/  5,000  on  or  before  Nov. 
24th,  1898,  then,  and  upon  such  failure,  you 
shall  return  to  me  all  the  inclosed  shares 
and  certificates.  The  time  limited  for  the 
payment  of  said  $75,000,  as  aforesaid,  is  ex- 
pressly made  material  to,  and  of  the  es- 
sence of,  the  option  given  by  me  to  said 
Trent  to  purchase  said  shares  for  said  sum, 
and  his  option  terminates  and  ceases  abso- 
lutely at  the  end  of  the  time  limited  above 
for  the  payment  of  said  $75,000.  In  case  of 
payment  the  buyer  is  to  pay  for  revenue 
stamps,  and  you  are  authorized  to  cancel 
them  for  me.  A.  O.  Campbell. 

Dated  October  29th,  1898. 

This  writing,  together  with  the  certifi- 
cates of  stock,  remained  as  deposited  until 
November  24,  1898,  when  the  plaintiff,  by 
his  agent,  paid  to  Wells,  Fargo,  ft  Co.  the 
sum  of  $75,000.  Before  the  payment  was 
thus  made  and  the  stock  received,  the  di- 
rectors of  the  Ophir  Hill  Mining  ft  Concen- 
trating Company  declared  a  dividend,  on 
November  22,  1898,  in  the  total  sum  of 
$19,000,  and  on  that  day  was  paid  to  the 
defendant.  This  amount  was  on  deposit 
with  T.  R.  Jones  ft  Co.,  bankers,  to  the 
credit  of  said  mining  company,  on  October 
29,  1898,  and  remained  on  deposit  until 
after  the  dividend  was  declared.  Plaintiff 
did  not  know,  on  November  24,  1898,  that 
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the  dividend  had  been  declared,  and,  while 
he  knew  on  October  29th  that  there  was 
some  money  of  the  mining  company  on  de- 
posit with  T.  R.  Jones  ft  Co.,  did  not  know 
the  amount  thereof. 

Messrs,  Richard  B.  Shepard,  Harri* 
son  O.  Shepard,  Allen  T.  Sanf  ord,  and 
Roote  A  Clark,  for  appellant: 

An  escrow  is  "where  one  doth  make  and 
seal  a  deed,  and  deliver  it  unto  a  stranger 
until  certain  conditions  be  performed,  and 
then  to  be  delivered  to  him  to  whom  the 
deed  is  made,  to  take  effect  as  his  deed." 

Shep.  Touch.  Common  Assurances,  p.  58; 
2  Bl.  Com.  307 ;  6  Am.  ft  Eng.  Enc.  Law,  pp. 
865,  867,  and  notes ;  Gammon  v.  Bunnell,  22 
Utah,  421,  64  Pac.  958;  Btatp  Bank  v. 
Evans,  15  N.  J.  L.  155,  28  Am.  Dec.  400; 
Devlin,  Deeds,  $5  313,  324;  Campbell  v. 
Thomas,  42  Wis.  437,  24  Am.  Rep.  427; 
Clark,  Contr.  78;  4  Kent,  Com.  p.  454;  Cos 
v.  Turner*  5  Conn.  92 ;  Raymond  v.  Smith, 
5  Conn.  555;  Hobo  ken  City  Bank  v.  Phelps, 
34  Conn.  103;  Anderson,  Law  Diet,  title 
Escrow;  11  Am.  ft  Eng.  Enc.  Law,  2d  ed. 
p.  333,  title  Escrow. 

There  can  be  no  question  but  that  the 
agreement  in  controversy  was  an  agreement 
in  escrow. 

The  manner  of  the  delivery  of  a  deed  or 
stock  in  escrow  is  not  essential,  so  that  a 
delivery  is    upon    a    condition    and  to  a     * 
stranger  to  it. 

Baldwin  v.  Potter,  2  Root,  81 ;  15  Cent.  L. 
J.  163,  subdiv.  4;  11  Am.  ft  Eng.  Enc.  Law, 
2d  ed.  p.  333,  title  Escrow;  Stanton  v.  Mil- 
ler, 58  N.  Y.  107. 

All  property  in  escrow,  whether  deeds, 
bonds,  stocks,  or  any  other  kind,  is  subject 
to  one  and  the  same  conditions. 

Anderson,  Law  Diet,  title  Escrow;  15 
Cent.  L.  J.  162;  Deardorff  v.  Foresman,  24 
Ind.  481 ;  Hicks  v.  Qoode,  12  Leigh,  479,  37 
Am.  Dec.  677;  Hoboken  City  Bank  v. 
Phelps,  34  Conn.  103;  Pawling  v.  United 
States,  4  Cranch,  219,  2  L.  ed.  601;  Burke 
v.  Dulaney,  153  U.  S.  228,  38  L.  ed.  698,  14 
Sup.  Ct  Rep.  816;  Robertson  v.  Coker,  11 
Ala.  466;  Miller  v.  Sears,  91  Cal.  282,  27 
Pac.  589;  Foy  v.  Blackstone,  31  111.  538, 
83  Am.  Dec.  246;  Bourn  v.  Parkhurst,  26 
111.  App.  128;  Massmann  v.  Holscher,  49 
Mo.  8/ ;  Riggs  v.  Trees,  120  Ind.  402,  5  L. 
R.  A.  696,  note,  22  N.  E.  254. 

When  the  stock  in  question  was  deposited 
in  Wells,  Fargo,  ft  Company's  bank  by 
Campbell  in  escrow  under  the  agreement, 
Campbell  lost  all  dominion  and  control  of 
the  same,  and  he  could  never  again  exer- 
cise any  control  over  it  if  Clark  paid  the 
money  within  the  time  named,  and,  if  it 
was  never  paid,  then  not  until  the  expira-  * 
tion  of  the  time  named. 

Gammon  v.  Bunnell,  22  Utah,  421,  64 
Pac.  958;  11  Am.  ft  Eng.  Enc.  Law,  2d  ed. 
344;  Cannon  v.  Handley,  72  Cal.  133,  13 
Pac.  315;  McDonald  v.  Buff,  77  Cal.  279,  19 
Pac.  499,  18  Pac.  243;  Grove  v.  Jennings, 
46  Kan.  366,  26  Pac.  738;  Bury  v.  Young, 
98  Cal.  446,  33  Pac.  338;  Davis  v.  Clark, 
58  Kan.  100,  48  Pac.  563;  Riggs  v.  Trees, 
120  Ind.  402,  5  L.  R.  A.  696,  note,  22  N.  EL 
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254;  Millett  v.  Parker,  2  Met.  608;  Well- 
born v.  Weaver,  17  Ga,  267,  63  Am.  Dec. 
235. 

An  agreement  in  escrow  needs  no  consid- 
eration other  than  the  fact  that  the  deposi- 
tary is  the  agent  of  both  parties,  that  he  is 
made  the  custodian  of  the  same,  and  that 
dominion  over  the  property  is  waived  dur- 
ing the  life  of  the  same  by  the  parties  to 
the  agreement. 

Raymond  v.  Smith,  5  Conn.  559;  Grove 
t.  Jennings,  46  Kan.  366,  26  Pac.  738;  Stan- 
ton v.  Miller,  58  N.  Y.  203 ;  White  v.  Ban- 
ter, 71  N.  Y.  259;  Addison,  Contr.  13;  1 
Parsons,  Contr.  451;  Sands  v.  Crooke,  46 
N.  Y.  564;  2  Herman,  Estoppel,  8  1023,  p. 
1152;  Miller  v.  McManis,  57  111.  126. 

Clark,  when  he  paid  the  money,  was  en- 
titled to  the  stock  and  all  it  represented  as 
of  the  date  it  waa  placed  in  escrow. 

Anderson,  Law  Diet,  title  Escrow,  p.  413; 
Shirley  v.  Ayres,  14  Ohio,  307,  45  Am.  Dec. 
546;  15  Cent.  L.  J.  165,  subdiv.  Z;  11  Am. 
&  Eng.  Enc.  Law,  p.  346,  and  notes,  title 
Escrow. 

All  the  shares  of  stock  in  a  corporation 
represent  the  corpus  of  the  corporation, — in 
fact,  constitute  the  ownership  of  all  the  cor- 
porate property,  franchises,  etc. 

1  Cook,  Corp.  4th  ed.  $  13;  2  Thomp. 
Corp.  2172,  2173;  Goodwin  v.  Hardy,  57  Me. 
143,  99  Am.  Dec.  758 ;  Jones  v.  Terre  Haute 
*  d  R.  R.  Co.  57  N.  Y.  206;  March  v.  Eastern 
R.  Co.  43  N.  H.  520;  Coleman  v.  Columbia 
Oil  Co.  51  Pa.  77;  Gifford  v.  Thompson,  115 
Mass.  478. 

The  stock  placed  in  escrow  represented 
the  corpus  of  the  corporation,  viz.:  all  the 
property  belonging  to  it,  of  every  shape, 
style  and  description,  including  the  money 
then  on  deposit  at  T.  R.  Jones's  bank  to  its 
credit. 

The  money  on  hand  was  a  part  and  par- 
cel of  the  stock  placed  in  escrow  on  October 
29,  1898. 

The  courts  uniformly  apply  the  doctrine 
of  relation  wherever  it  is  necessary  in  order 
to  make  the  deed,  bond,  or  stock  represent 
the  same  thing  it  represented  when  placed 
in  escrow. 

Gammon  v.  Bunnell,  22  Utah,  421,  64 
Pac.  958;  Price  v.  Pittsburgh,  Ft.  W.  d  C. 
R.  Co.  34  111.  13;  HaU  v.  Harris,  40  N.  C. 
(5  Ired.  Eq.)  303;  Whitfield  v.  Harris,  48 
Miss.  710;  Simpson  v.  McGlathery,  52  Miss. 
723;  Hatch  v.  Hatch,  9  Mass.  307,  6  Am. 
Dec.  67 ;  Lindlcy  v.  Groff,  37  Minn.  338,  34 
N.  W.  26 ;  Beekman  v.  Frost,  18  Johns.  544, 
9  Am.  Dec.  246;  Ruggles  v.  Lawson,  13 
Johns.  285,  7  Am.  Dec.  375 ;  Jackson  ex  dem. 
Russell  v.  Rowland,  6  Wend.  666,  22  Am. 
Dec.  557;  Prutsman  v.  Baker,  30  Wis.  644, 
11  Am.  Rep.  592;  Gish  v.  Brown,  171  Pa. 
479,  33  Atl.  60;  Clark,  Contr.  79. 

The  vendor  must  be  considered  in  law  as 
making,  during  every  instant  of  time  the 
offer  is  open,  the  same  identical  offer  to  the 
vendee,  and  then  the  contract  is  complete 
by  the  acceptance  of  it  by  the  latter. 

Adams  v.  IAndsell,  1  Barn,  &  Aid.  681; 
Mac  tier  v.  Frith,  6  Wend.  103,  21  Am.  Dec. 
262;  White  v.  Baxter,  71  N.  Y.  259;  Hatch 
v.  Dana,  101  U.  S.  205,  25  I*.  ed.  885;  Webs- 
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tcr  v.  Upton,  91  U.  S.  65,  29  L.  ed.  384; 
Angell  &  A.  Priv.  Corp.  $  534;  Johnson  v. 
Underbill,  52  N.  Y.  214;  19  Am.  Law  Rev. 
p.  575;  Harris  v.  Stevens,  7  N.  H.  464;  Cur- 
tie  v.  White,  45  N.  Y.  822 ;  Black  v.  Hom- 
er sham,  L.  R.  4  Exch.  Div.  24;  9  Cent.  L. 
J.  163;  Phinizy  v.  Murray,  83  Ga.  747,  6 
L.  R.  A.  426,  10  S.  E.  358;  Hopper  v.  Sage,. 
112  N.  Y.  530,  20  N.  E.  350. 

Clark  was  entitled  to  the  dividend  in  con- 
troversy. 

Burroughs  v.  JSorth  Carolina  R.  Co.  67 
N.  C.  376,  12  Am.  Rep.  611;  Clive  ▼.  Clive,. 
Kay,  600;  Denmead  v.  Glass,  30  Ga,  637; 
Central  R.  d  Bkg.  Co.  v.  Papot,  59  Ga.  342^ 
67  Ga,  675;  White  v.  Baxter,  71  N.  Y.  260; 
Brundage  v.  Brundage,  60  N.  Y.  544;  Jer- 
main  v.  Lake  Shore  d  M.  8.  R.  Co.  91  N- 
Y.  483;  Boardman  v.  Lake  Shore  d  M.  S. 
R.  Co.  84  N.  Y.  151;  Re  Kemoohan,  104  N. 
Y.  618,  11  N.  E.  149;  Rose  v.  Barclay,  191 
Pa.  594,  45  L.  R.  A.  394,  and  note,  43  Atl. 
385;  9  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  720, 
notes ;  Conant  v.  Reed,  1  Ohio  St.  298 ;  Gem- 
mell  v.  Davis,  75  Md.  546,  23  Atl.   1032; 
March  v.  Eastern  R.  Co.  43  N.  H.  515;  2 
Beach,  Priv.  Corp.  $  619;  Morawetz,  Priv. 
Corp.    §5    174-178;    Cook,   Stock  &   Stock- 
holders,  S   543;   2  Addison,  Contr.   $   661; 
Benjamin,  Sales,  $5  313-319;  2  Cook,  Corp. 
8  539;  3  Thomp.  Corp.  §  2183. 

Campbell  is  estopped  to  claim  or  retain 
the  dividend  by  reason  of  hiB  acts  in  connec- 
tion with  the  matter. 

Clark  v.  Kirby,  18  Utah,  258,  55  Pac 
372;  Centennial  Eureka  Min.  Co.  v.  Juab 
County,  22  Utah,  395,  62  Pac.  1024;  Pyper 
v.  Salt  Lake  Amusement  Asso.  20  Utah,  9, 
57  Pac.  533;  Jones  v.  New  York  L.  Ins.  Co. 
15  Utah,  522,  50  Pac.  620;  Manufacturers" 
d  T.  Bank  v.  Hazard,  30  N.  Y.  226;  Chap- 
man v.  Chapman,  59  Pa.  214;  Bigelow,  Es- 
toppel, 2d  ed.  494;  2  Herman,  Estoppel,  $$ 
1023  (p.  1152)  1296;  Taylor  v.  Ely,  2& 
Conn.  250;  Miller  v.  McManis,  57  111.  126. 

Messrs.  Bennett,  Howat,  Sutherland,. 
A  Van  Cott,  for  respondent: 

Campbell  gave  to  Trent  an  option  to  take 
the  stock  in  question  within  a  certain  time 
at  a  certain  price. 

There  was  no  agreement  whatever  on  the 
part  of  Trent  to  take  the  stock  at  that  or 
any  other  time,  or  to  do  anything  whatever ; 
that  being  the  case,  Campbell  had  the  right 
to  withdraw  the  offer  at  any  time  before 
it  was  accepted,  because,  until  it  was  ac- 
cepted, there  was  no  agreement  between  the 
parties  binding  on  either  of  them. 

Walker  v.  Bamberger,  17  Utah,  239,  54 
Pac.  108;  Weiden  v.  Woodruff,  38  Mich. 
130;  Burton  v.  Shotwell,  13  Bush,  271; 
Tucker  v.  Lawrence,  56  Vt.  467;  Benjamin,. 
Sales,  55  38-44 ;  Quick  v.  Wheeler,'  78  N.  Y„ 
300;  Cheney  v.  Cook,  7  Wis.  413. 

To  constitute  a  deed  in  escrow  in  the  le- 
gal sense  there  must  be  an  actual  contract 
of  sale  on  one  side  and  of  purchase  on  the 
other.  But  there  was  nothing  of  that  kind 
in  this  case. 

A  deed  placed  in  escrow  takes  effect  from 
the  second  delivery,  that  is,  the  delivery  by 
the  depositary  to  the  purchaser. 

Shirley  v.  Ayres,   14  Ohio,  307,  45  Am. 
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Dec.  546;  Gammon  v.  Bunnell,  22  Utah,  421, 
64  Pac.  958;  Campbell  v.  TJioma*,  42  Wis. 
437,  24  Am.  Rep.  427. 

Before  a  dividend  is  declared,  all  the 
property  of  the  corporation  belongs,  in  fact, 
jointly  to  all  the  stockholders,  the  legal  title 
being  in  the  corporate  body,  and  its  affairs 
being  managed  by  the  directors  as  trustees 
for  the  stockholders.  After  a  dividend  is 
declared  each  stockholder  has  a  right  in 
severalty  to  his  particular  proportion. 

Jones  v.  Terre  Haute  A  R.  R.  Co.  57  N. 
Y.  196;  King  v.  Paterson  d  H.  R.  Co.  29 
N.  J.  L.  82;  2  Thomp.  Corp.  §§  2172-2176; 
Wheeler  v.  Northwestern  Sleigh  Co.  39  Fed. 
347;  Brundage  v.  Brundage,  60  N.  Y.  544; 
Boardman  v.  Lake  Shore  <£  U.  S.  R.  Co.  84 
N.  Y.  157;  2  Beach,  Priv.  Corp.  5  619;  1 
Morawetz,  Priv.  Corp.  §  177;  2  Cook,  Corp. 
S  539. 

A  dividend  declared  upon  corporate  stock 
belongs  to  the  owner  of  the  Btock  at  the 
time,  although  the  dividend  U  made  pay- 
able at  a  future  time;  and,  in  the  absence 
of  any  provision  to  the  contrary  in  a  con- 
tract of  sale  and  purchase  of  stock,  divi- 
dends previously  declared,  but  made  payable 
thereafter,  belong  to  the  seller,  and  are  not 
transferred  by  the  sale. 

Hopper  v.  Sage,  112  N.  Y.  530,  20  N.  £. 
350;  2  Thomp.  Corp.  55  2172-2176;  Bright 
v.  Lord,  51  lnd.  272,  19  Am.  Rep.  732. 

The  purchaser  of  stock  does  not  take,  ex- 
cept by  express  agreement,  any  dividend  de- 
clared prior  to  the  purchase. 

Bright  v.  Lord,  51  lnd.  272,  19  Am.  Rep. 
732 ;  Rose  v.  Barclay,  191  Pa.  594,  45  L.  R. 
A.  392,  43  Atl.  385. 


it  District  Judge,  delivered  the  opin- 
ion of  the  court: 

The  main  question  is,  Who  is  entitled  to 
the  dividends  declared  and  paid,  in  view  of 
the  fact*  of  this  case?  It  is  insisted  on 
behalf  of  plaintiff,  Clark,  that  the  so-called 
"escrow"  was  a  binding  agreement  upon 
the  defendant,  Campbell,  before  the  accept- 
ance of  the  same  by  Clark;  and  that,  when 
the  latter  did  accept  the  terms  of  the  offer, 
and  made  payment  on  November  24th,  and 
the  stock  was  delivered  to  him,  the  trans- 
action related  back  to  the  delivery  of  the 
so-called  "escrow"  to  the  depositary  on  Oc- 
tober 29th,  and  the  title  should  be  held  to 
pass  as  of  that  date,  and  thus  entitle  Clark 
to  the  dividends  declared  subsequently  to 
that  date.  As  there  was  no  withdrawal,  or 
attempted  withdrawal,  by  Campbell,  of  the 
offer  made  in  the  so-called  "escrow"  before 
the  same  was  accepted  by  Clark,  it  is  not 
very  material  to  inquire  how  far  the  "es- 
'crow"  was  binding  upon  Campbell  prior  to 
the  acceptance  of  tne  terms  by  Clark  and  the 
payment  of  the  amount  required.  It  may 
be  noted,  however,  for  whatever  bearing  the 
same  may  have  in  view  of  subsequent  de- 
velopments, that  the  instrument  deposited 
was  not  signed  by,  nor  on  behalf  of,  Clark, 
and  he  was  not  bound  to  do  anything.  No 
money  consideration  appears  to  have  been 
given  for  the  writing,  nor  does  there  ap- 
pear to  have  been  any  independent  contract 
between  the  parties  as  to  said  "escrow" 
64  I*  R.  A. 


either  binding  Campbell  to  keep  the  offer  to 
sell  open  for  the  time  named,  or  binding 
Clark  to  buy  the  said  stock  at  any  time,  or 
at  all.  Doubtless,  bills  or  notes  or  stocks, 
as  well  as  real  estate,  may  be  the  subject 
of  an  escrow  agreement.  As  to  the  neces- 
sity for  an  actual  contract,  1  Devlin,  Deeds,. 
S  313,  says:  "Not  only  are  sufficient  par- 
ties, a  proper  subject-matter,  and  a  consid- 
eration required,  but  also  an  actual  con- 
tract by  tne  parties.  In  other  words,  the 
grantor  must  have  sold  and  the  grantee- 
must  have  purchased  the  land;  for  a  pro- 
posal to  sell  or  a  proposal  to  buy,  although 
it  may  be  stated  in  writing,  is  not  sufficient. 
An  actual  contract  of  sale  on  one  side  and 
purchase  on  the  other  is  just  as  requisite 
as  the  execution  of  the  instrument  by  the 
grantor  to  make  it  an  escrow."  Campbell 
v.  Thomas,  42  Wis.  437,  24  Am.  Rep.  427; 
Fitch  v.  Bunch,  30  Cal.  208;  Hoig  r.  Adrian 
College,  83  111.  267;  Stanton  v.  Miller,  58 
N.  Y.  197.  In  the  Wisconsin  case  above 
cited  the  court  says:  "But  we  have  not 
discovered  a  single  case  in  which  it  haa 
been  held  that  one  who  has  deposited  a  deed 
of  land  with  a  third  person  with  direction* 
to  deliver  it  to  the  grantee  on  the  happen- 
ing of  a  given  event,  but  who  has  made  no 
valid  executory  contract  to  convey  the  land,, 
may  not  revoke  the  directions  to  the  de- 
positary, and  recall  the  deed,  at  any  time- 
before  the  conditions  of  the  deposit  have- 
been  complied  with,  provided  those  condi- 
tions are  such  that  the  title  does  not  pass 
at  once  to  the  grantee  upon  delivery  of  the 
deed  to  the  depositary.  If  title  to  the 
mining  stock  did  not  pass  to  Clark  until 
November  24,  1898,  then,  according  to  the 
well-established  rule,  Campbell  is  entitled 
to  the  dividend,  as  being  the  owner  of  the 
stock  on  the  day  the  dividend  was  declared. 
The  doctrine  is  quite  fully  stated  in  the  case 
of  Wheeler  v.  Northwestern  Sleigh  Co.  39 
Fed.  347,  as  follows:  "Stockholders  are, 
as  to  the  property  of  the  corporation,  quasi 
partners,  holding  per  my  et  per  tout.  The 
earnings  of  the  corporation  a/*e  part  of  the 
corporate  property,  held  by  the  same  ten- 
ure; and,  until  separated  from  the  general 
mass,  the  interest  of  the  stockholders  there- 
in passes  with  the  transfer  of  the  stock; 
and  this  irrespective  of  the  time  during 
which  earnings  have  accrued.  By  the  dec- 
laration of  ft  dividend,  however,  the  earn- 
ings, to  the  extent  declared,  are  separated 
from  the  general  mass  of  property,  and  ap- 
propriated to  the  then  stockholders,  who  be- 
come creditors  of  the  corporation,  for  the 
amount  of  the  dividend.  The  relationship  of 
the  stockholder  to  the  corporation,  as  to  the 
amount  of  the  dividend,  is  thus  changed 
from  one  of  partnership  ownership  to  that 
of  creditor.  He  therefore  stands  to  the 
corporation  in  a  dual  relation, — with  re- 
spect to  his  stock,  as  partner  and  part 
owner  of  the  corporate  property;  with  re- 
spect to  the  dividend,  as  creditor  upon  a 
par  with  other  creditors  of  the  corporation. 
The  severance  of  the  earnings  from  the  gen- 
eral mass  of  corporate  property,  and  the 
promise  to  pay,  arising  from  the  declaration 
of  the  dividend,  works    this    change.     The 
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earnings  represented  bv  the  dividend,  al- 
though the  fruit  of  the  general  property 
of  the  company,  are  no  longer  represented 
by  the  stock,  but  become  a  debt  of  the  com- 
pany to  the  individual  who,  at  the  time  of 
the  declaration  of  the  dividend,  was  the 
owner  of  the  stock.  That  the  dividend  is 
payable  at  a  future  date  can  work  no  dis- 
tinction in  the  right.  The  debt  exists  from 
the  time  of  the  declaration  of  the  dividend, 
although  payment  is  postponed  for  the  con- 
venience of  the  company.  The  right  became 
fixed  and  absolute  by  the  declaration.  This 
right  could,  of  course,  be  transferred  with 
the  stock  by  special  agreement,  but  not  oth- 
erwise. The  dividend  would  not  pass  as  an 
incident  of  the  stock."  Among  other  au- 
thorities sustaining  the  general  rule  that 
dividends  belong  to  the  owner  of  the  stock 
-at  the  time  the  same  are  declared,  are  the 
following:  2  Thomp.  Corp.  $$  2172-2176; 
Dow  v.  Gould  d  C.  Silver  Min.  Co.  31  Cal. 
630,  648;  Jones  v.  Terre  Haute  A  R.  R.  Co. 
o7  N.  Y.  196;  Boardman  v.  Lake  Shore  <£ 
M.  S.  R.  Co.  84  N.  Y.  157;  Cook,  Stock  & 
Stockholders,  $  541 ;  Jermain  v.  Lake  Shore 
<*  M.  S.  R.  Co.  01  N.  Y.  483;  Re  Kemoohan, 
104  N.  Y.  618,  11  N.  E.  149;  Bright  v.  Lord, 
-51  Ind.  272,  19  Am.  Rep.  732;  Hopper  v. 
Sage,  112  N.  Y.  532,  20  N.  £.  350. 

The  essential  inquiry  is,  When  did  the 
title  to  the  stock  pass  to  Clark  T  Was  it 
on  October  29th,  when  the  option  and  stock 
were  deposited,  or  was  it  on  November  24th, 
the  date  of  the  acceptance,  payment,  and  de- 
livery? Conceding,  for  the  purposes  of 
this  case,  that  the  writing  deposited  was  an 
-escrow  agreement,  binding  upon  Campbell 
nefore  acceptance  by  Clark,  still  it  by  no 
means  follows  that  upon  delivery  to  Clark 
of  the  stock  on  November  24th  the  sale  re- 
lated back  and  took  effect  as  of  August 
129th.  We  are  aware  of  the  rule,  in  certain 
oases  of  escrow  contracts,  to  permit  the 
deed  to  take  effect  by  relation  as  of  the  time 
of  the  first  delivery.  The  rule  is  thus  stat- 
ed in  Campbell  v.  Thomas,  42  Wis.  437,  24 
Am.  Rep.  427:  "By  all  of  the  authorities, 
«  deed  so  deposited  with  a  third  person  to 
te  delivered  to  the  grantee  on  the  happen- 
ing of  some  event  in  the  future,  which  may 
or  may  not  happen,  does  not  pass  title  to 
the  land  described  in  it  to  the  grantee  un- 
til such  event  occurs,  and  then  only  from 
that  time,  or  perhaps  from  the  actual  de- 
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livery  of  the  deed  to  the  grantee  after  the 
event  has  occurred.  There  may  be  excep- 
tional cases,  as  where  a  man  delivers  his 
deed  in  escrow,  and  dies  before  the  condi- 
tions of  the  deposit  are  fulfilled.  In  such 
cases  it  has  been  said  that  from  necessity, 
after  the  conditions  are  fulfilled,  the  deed 
must  take  effect  by  relation  as  of  the  time 
of  the  first  delivery."  Prutsman  v.  Baker, 
30  Wis.  644,  11  Am.  Rep.  592;  Taft  v.  Taft, 
59  Mich.  185,  60  Am.  Rep.  291,  26  N.  W. 
426.  But  the  facts  of  the  case  at  bar  do  not 
bring  it  within  any  of  the  exceptional  cases 
permitting  title  to  pass  as  of  the  first  deliv- 
ery. This  case  is  also  distinguishable  from 
cases  where  there  was  an  absolute  agree- 
ment of  sale  and  purchase,  so  as  to  be  a 
sale  in  prasenti.  The  cases  of  Currie  v. 
White,  45  N.  Y.  822,  Johnson  v.  Under  hill, 
52  N.  Y.  203,  and  Phinizy  v.  Murray,  83 
6a.  747,  6LR.A,  426,  10  S.  E.  358,  are 
all  clearly  distinguishable  from  the  case  at 
bar.  In  so  far  as  the  case  of  Harris  v. 
Stevens,  7  N.  H.  454,  supports  plaintiff's 
claim  to  the  dividends  in  question,  the  same 
is  against  the  great  weight  of  authority. 
Under  the  undisputed  evidence  in  this  case, 
Campbell  is  entitled  to  the  dividends  as  a 
matter  of  law,  and  the  trial  court  did  not 
err  in  so  instructing  the  jury.  There  was 
no  agreement  between  the  parties  as  to  who 
should  have  any  dividend  declared  before 
the  acceptance  of  the  offer  to  sell,  and  there- 
fore there  was  nothing  in  this  connection 
that  should  have  been  submitted  to  the  jury. 
It  was  not  the  case  of  an  attempted,  imper- 
fect, or  ambiguous  agreement  as  to  the 
right  to  dividends  on  the  stock  sold,  and 
there  was  nothing  to  submit  to  the  jury  in 
that  connection.  It  was  purely  a  question 
of  law  to  award  the  funds  sued  for  under 
the  undisputed  evidence.  While  there  is 
some  complaint  that  plaintiff  was  misled,  in 
that  he  believed  that  he  was  buying  the 
bank  funds  represented  by  the  dividends  de- 
clared and  paid,  it  must  be  noted  that  this 
is  not  an  action  to  rescind  the  contract  on 
the  ground  of  mistake  or  fraud.  This  dis- 
poses of  many  of  the  errors  assigned,  and 
not  particularly  mentioned  above. 

There  being  no  reversible  error  in  the 
trial  of  the  case,  it  is  ordered  that  the  judg- 
ment be  affirmed,  at  appellant's  cost. 

Basklm  and  BartoK,  JJ.,  concur. 
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Robert  MORFORD,  Plff.  in  Err., 

v. 

TERRLTORY  of  Oklahoma* 
(10  Okla.  741.) 

"*1.  Perjury  cannot  be  Milffned  upon 
the  alleged  false  testimony  of  a  wit- 
ness, given  In  the  coarse  of  a  trial,  where 
the  court  has  no  Jurisdiction  of  the  offense 
charged  or  of  the  defendant.  But  If  the  pro- 
ceedings are  merely  erroneous  or  voidable, 
eyen  If  there  be  such  Irregularities  or  defects 
as  would  require  a  reversal  of  the  cause  on 
appeal,  false  testimony  given  In  the  course  of 
such  trial,  If  material,  does  constitute  perjury. 

U.  Where  an  office  exists  under  the 
law,  and  a  person  Is  elected  to  fill  such  of- 
fice, and  duly  qualifies  and  enters  upon  the 
discharge  of  his  official  duties,  he  is  a  de  facto 
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officer,  and  his  acts  are  valid,  notwithstand- 
ing the  fact  that  he  may  not  possess  all  the 
necessary  qualifications  as  prescribed  by  the 
statute  to  fill  such  office. 
3.  The  official  acts  of  a  defacto  officer 
are  recosjrnlaed  as  valid  on  the  high 
ground  of  public  policy,  and  for  the  protection 
of  those  having  official  business  to  transact ; 
and  the  acts  of  such  de  facto  officer  cannot  be 
collaterally  attacked. 

(February  8,  1901.) 

ERROR  to  the  District  Court  for  Payne 
County  to  review  a  judgment  convict- 
ing defendant  of  perjury.    Affirmed. 
The  facts  are  stated  in  the  opinion. 
Messrs.  Keaton  So  Kearf nl,  for  plaintiff 
in  error: 

Perjury  cannot  be  predicated  upon  the 
alleged  false  testimony  of  the  plaintiff  in 
error,  because  the  proceedings  in  the  case 


"Note. — Perjury   as    affected    by   invalidity    of 
proceeding  in  which  testimony  is  taken. 

Scope. 

This  note  Is  confined  to  cases  in  which  the 
perjury  is  charged  to  have  been  committed 
in  a  Judicial  proceeding  of  a  class  recognized 
f»y  law,  and  of  such  a  nature  that  perjury  may, 
-eoncededly,  be  predicated  of  a  false  oath  there- 
in, in  the  absence  of  any  Jurisdictional  or  other 
•defect.  Therefore,  cases  in  which  the  oath  was 
nonjudicial,  or  in  which  the  proceeding  was 
one  on  which  perjury  could  not  be  assigned  un- 
-der  any  circumstances,  are  excluded. 

Jurisdictional  defects,  generally. 

It  Is  established  by  numerous  cases  and  be- 
vond  question  that  perjury  cannot  be  predi- 
cated of  a  false  oath  in  a  proceeding  before  a 
court  which  bad  no  Jurisdiction  to  Inquire  Into 
the  matter  which  was  the  subject  of  that  pro- 
•ceeding.  Collins  v.  State,  78  Ala.  433;  Buell 
v.  State,  45  Ark.  836 ;  People  v.  Cohen,  118  Cal. 
74,  50  Pac.  20;  United  8tates  v.  Jackson,  0 
Mackey,  424 ;  Pankey  v.  People,  2  111.  80 ;  May- 
i&ard  v.  People,  135  111.  416,  25  N.  E.  740; 
Kerfoot  v.  Com.  80  Ey.  174,  12  S.  W.  189; 
Flower  v.  Swift,  8  Mart.  N.  S.  449;  State  v. 
Drelfus,  38  La.  Ann.  877;  8tate  v.  Wymberly, 
40  La.  Ann.  460,  4  So.  161 ;  State  v.  Furlong, 
26  Me.  69;  State  v.  Plummer,  50  Me.  217; 
■Com.  v.  Bugbee,  4  Gray,  206;  Com.  v.  Brady, 
7  Gray,  320;  State  v.  Gregory,  6  N.  C.  (2 
Murph.)  69 ;  State  v.  Wyatt,  3  N.  C.  (2  Hayw.) 
56;  State  v.  Alexander,  11  N.  C.  (4  Hawks) 
182;  State  v.  Galllmon,  24  N.  C.  (2  Ired.  L.) 
374;  State  v.  Gates,  107  N.  C.  882,12  S.B.819; 
State  v.  Ridley,  114  N.  C.  827,  19  S.  E.  149; 
SUte  v.  Jenkins,  116  N.  C.  972,  20  S.  E.  1021 ; 
Steinston  v.  State,  6  Yerg.  531;  State  v.  Still- 
-man,  7  Coldw.  341 ;  Butler  v.  State,  86  Tex. 
-Crlm.  Bep.  483,  88  S.  W.  787 ;  State  v.  McCone, 
■59  Vt.  117,  7  Atl.  406 ;  Paine' s  Case,  1  Bulst. 
107,  Noy,  114,  Yelv.  Ill ;  Rex  v.  Aylett,  1  T. 
R.  68;  Wyld  v.  Cookman,  Cro.  Eliz.  pt.  1,  p. 
492 ;  Reg.  v.  Bacon,  22  L.  T.  N.  S.  627,  11  Cox, 
<3.  C.  540. 

In  the  following  cases  the  question  was  as  to 
the  sufficiency  of  the  averments  in  the  Indict- 
ment for  perjury  with  respect  to  the  Jurisdiction 
of  the  court  before  which  the  proceeding  in  which 
the  perjury  Is  charged  to  have  been  committed 
was  held,  but  In  each  of  them  It  Is  assumed 
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that  the  court  must  have  had  Jurisdiction  In 
order  to  sustain  the  charge  of  perjury.  May- 
nard  v.  People,  135  111.  416,  25  N.  E.  740 ;  State 
v.  Thibodaux,  49  La.  Ann.  15,  21  Bo.  127 ;  8tate 
v.  Newton,  1  G.  Greene,  160,  48  Am.  Dec.  367 ; 
State  v.  Schlessinger,  88  La.  Ann.  564;  State 
v.  Grover,  88  La.  Ann.  567 ;  People  v.  Phelps, 
5  Wend.  10 ;  Com.  v.  White,  8  Pick.  453. 

In  Reg.  v.  Hughes,  7  Cox,  C.  C.  286,  Dears,  ft 
B.  C.  C.  188,  and  Reg.  v.  Senior,  9  Cox,  C.  C. 
469,  Leigh  &  C.  C.  C.  401,  33  L.  J.  M.  C.  N.  8. 
125,  10  Jur.  N.  8.  547,  10  L.  T.  N.  S.  428,  12 
Week.  Rep.  749,  it  was  held  that  the  court  did 
have  Jurisdiction,  but  it  was  assumed  that, 
without  such  Jurisdiction,  the  charge  of  per- 
jury could  not  have  been  sustained. 

And,  so,  Horn  v.  Foster,  19  Ark.  354,  and 
Montgomery  v.  State,  10  Ohio,  220,  Imply  the 
necessity  of  Jurisdiction  by  stating  the  rule 
that  perjury  may  be  predicated  of  the  false 
testimony  of  an  Incompetent  witness,  with  the 
qualification :  provided,  the  court  or  Justice 
had  Jurisdiction  of  the  subject-matter. 

Pendency  of  proceedings. 

An  Indictment  for  perjury  committed  before 
magistrates,  which  merely  states  that  the  de- 
fendant, to  subject  a  certain  person  to  the  pun- 
ishment provided  for  persons  guilty  of  felony 
and  larceny,  went  before  the  magistrates  and 
swore  to  a  deposition  (which  is  set  out)  Is 
bad,  because  it  fails  to  show  that  any  charge 
of  felony  had  been  previously  made,  or  that 
any  Judicial  proceeding  was  pending  before  the 
magistrates.     Reg.  v.  Pearson,  8  Car.  &  P.  119. 

In  Reg.  v.  Bishop,  Car.  &  M.  802,  defendant 
was  charged  with  committing  perjury  in  an  af- 
fidavit on  an  Interpleader  rule.  It  was  held 
that  the  indictment  for  perjury  was  bad  be- 
cause the  affidavit  did  not  appear  to  have  been 
made  in  a  Judicial  proceeding. 

Where  perjury  Is  predicated  of  answers 
made  by  defendant  to  certain  interrogatories 
propounded  to  him  on  a  writ  of  scire  facias, 
unless  the  Indictment  alleges  the  entry  or  pen- 
dency of  such  writ  in  court,  it  will  be  Invalid. 
State  v.  Hanson,  89  Me.  387. 

In  Com.  v.  Warden,  11  Met.  406,  an  indict- 
ment assigned  perjury  on  an  answer  to  a  bill 
of  discovery.  There  was  no  particular  and 
precise  averment  that  the  court  took  jurisdic- 
tion or  cognisance  of  the  bill  for  the  discovery, 
or  by  any  Judicial  order  required  the  defendant 
to  answer  thereto.     The  court,  however,  held 
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wherein  the  testimony  was  given  were  null 
and  void  for  want  of  jurisdiction. 

The  trial  of  all  criqjea,  except  in  cases  of 
impeachment,  shall  be  by  jury. 

U.  S.  Const,  art.  3,  $  2. 

In  all  criminal  prosecutions  the  accused 
shall  enjoy  the  right  to  a  speedy  and  public 
trial  by  an  impartial  jury  of  the  Btate  and 
district  wherein  the  crime  shall  have  been 
committed,  which  district  shall  have  been 
previously  ascertained  by  law. 

Const.  6th  Amend. 

These  constitutional  provisions  are  ap- 
plicable in  full  force  to*  the  territory  of  Ok- 
lahoma. 

Thompson  v.  Utah,  170  U.  S.  343,  42  L.  ed. 
1061,  18  Sup.  Ct.  Rep.  620;  Collier  v.  Ter- 
ritory, 2  Okla.  444,  37  Pac.  819. 

They  require  that,  in  the  territory  of 
Oklahoma,  all  criminal  trials  shall  be  con- 


ducted according  to  the  practice  at  common* 
law  at  the  time  of  the  adoption  of  the  Fed- 
eral Constitution;  and  in  all  cases  where  an> 
offense  was  triable  by  a  jury  they  require  a> 
trial  by  a  common-law  jury,  and  a  common- 
law  jury  consists  of  twelve  persons. 

Cooley,  Const  Lim.  6  th  ed.  p.  300;  Con- 
cern* v.  People,  18  N.  Y.  128;  Hill  v.  People, 
16  Mich.  351;  Work  v.  State,  2  Ohio  St.  296„ 
59  Am.  Dec.  071;  Callan  v.  Wilson,  127  U. 
S.  540,  32  L.  ed.  223,  8  Sup.  Ct  Rep.  130K 

The  offense  of  libel,  with  which  the  defend- 
ant Martin,  in  the  case  wherein  the  plaintiff" 
in  error  testified,  was  charged,  is  a  very 
grave  public,  indictable  crime,  and  upon  con- 
viction is,  and,  at  that  time  was,  "punish- 
able by  imprisonment  in  the  county  jail  not 
more  than  one  year,  or  by  a  fine  not  exceed- 
ing $1,000,  or  both,  at  the  discretion  of  the- 
judge. 


that,  taking  the  whole  Indictment,  It  sufficiently 
«  appeared  that  the  answer  was  made  by  the  de- 
fendant as  a  party  to  the  bill  which  had  been 
filed  against  him. 

Perjury  may  be  assigned  on  an  affidavit  In 
support  of  the  allegations  in  a  bill  for  an  In- 
junction, though  no  motion  was  ever  made  for 
an  Injunction.     Rex  v.  White,  Moody  &  M.  271. 

In  Com.  v.  Knight,  12  Mass.  274,  7  Am.  Dec. 
72,  It  was  held  to  be  sufficient  in  an  indictment 
for  perjury  to  allege  that  the  perjury  was  com- 
mitted on  the  trial  of  an  Issue  duly  joined,  with- 
out an  express  allegation  that  the  cause  of  ac- 
tion was  within  the  jurisdiction  of  the  court. 

Defects  in  organisation  or  constitution  of  tri- 
bunal,' 

The  doctrine  that  want  of  jurisdiction  will 
defeat  a  charge  of  perjury  has  been  applied 
where  the  want  of  jurisdiction  arose  from  some 
defect  or  intalldity  in  the  organization  or  con- 
stitution of  the  judicial  tribunal  before  which 
the  perjury  Is  charged  to  have  been  committed ; 
thus: 

Terjury  cannot  be  assigned  on  false  testi- 
mony In  a  bastardy  proceeding  In  a  "justice's 
court"  presided  over  by  two  justices  of  the 
peace,  where  the  law  confers  the  jurisdiction  of 
such  proceedings  upon  a  temporary  court  con- 
sisting of  one  justice  of  the  peace  only.  Renew 
v.  State,  79  Ga.  162,  4  8.  B.  19.  In  this  case 
the  judgment  under  the  Indictment  for  perjury 
was  arrested  because  the  Indictment  alleged 
that  the  false  oath  was  taken  and  the  false  tes- 
timony given  In  a  "justice's  court"  presided 
over  by  two  named  justices  of  the  peace. 

An  indictment  for  perjury  before  a  military 
court  of  Inquiry  Is  bad  where  It  does  not  appear 
therefrom  of  what  number  of  officers  the  court 
of  Inquiry  consisted,  or  what  was  the  respec- 
tive rank  of  the  officers,  so  as  to  enable  the  su- 
preme court  to  discern  whether  the  court  of 
inquiry  was  constituted  according  to  law. 
Conner  v.  Com.  2  Va.  Cas.  30. 

Perjury  cannot  be  predicated  of  testimony 
npon  an  Investigation  before  a  committee  of 
the  general  council  of  a  city  Illegally  appointed 
to  investigate  certain  charges  made  against  its 
members.  Com.  v.  Hillenbrand,  96  Ey.  407,  29 
S.  W.  287.  In  this  case  there  was  no  authority 
whatever  for  the  appointment  of  the  committee. 

In  State  v.  Plummer,  50  Me.  217,  an  Indict- 
ment for  perjury  was  held  Insufficient  because 
It  did  not  appear  therefrom  that  the  referees 
before  whom  the  perjury  was  charged  to  have 
been  committed  had  been  appointed  before  the 
time  of  the  alleged  perjury. 

It  is  a  necessary  element  of  the  offense  of 
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perjury  charged  to  have  been  committed  In  a 
criminal  trial  in  a  justice's  court  that  the  tri- 
bunal In  which  such  trial  was  had  should  have 
been  regularly  and  legally  organized  for  the- 
trial,  and,  as  an  Incident  of  this,  It  must  be 
shown  that  the  justices  were  sworn  to  try  the 
issue  Joined  between  the  state  and  the  defend- 
ant in  that  case.  Curtley  v.  State  (Tex.  Crim. 
Rep.)  59  8.  W.  44. 

Perjury  may  not  be  predicated  of  a  criminal 
complaint  made  upon  oath  before  a  magistrate 
who  was  not  authorized  to  administer  the  oath,, 
because  he  had  taken  the  oath  of  qualification, 
before  a  person  not  authorized  to  administer  It. 
State  v.  Hayward,  1  Nott  &  M'C.  546. 

Rut  perjury  may  be  predicated  of  the  false- 
testimony  of  a  witness  who  was  sworn  by  a. 
Justice  of  the  peace  in  a  proceeding  before  ar- 
bitrators, notwithstanding  that  the  arbitrator* 
were  not  sworn,  where  the  parties  to  the  arbi- 
tration tacitly  consented  to  go  on  without 
swearing  them.  Howard  v.  Sexton,  1  Denlo* 
440. 

One  guilty  of  false  swearing  in  a  proceeding- 
presided  over  by  a  judge  of  the  county  court 
who  had  no  authority  to  act  in  such  a  proceed- 
ing cannot  be  punished  as  for  perjury.  People 
v.  Tracy,  9  Wend.  265. 

It  was  held  In  State  v.  Williams,  61  Kan,. 
739,  60  Pac.  1050,  that  perjury  might  be  predi- 
cated of  false  testimony  in  a  proceeding  before 
a  de  facto  police  judge.  In  this  case  there  was. 
a  de  jure  office,  and  the  functions  thereof  had 
been  exercised  by  the  de  facto  Judge  with  the- 
acquiescence  of  the  public.  And  the  defend- 
ant himself  had  acquiesced  by  appealing  from, 
his  decision  in  the  case  In  which  the  perjury 
was  charged  to  have  been  committed.  It  was- 
claimed,  however,  that  such  judge  had  resided 
out  of  the  city,  and  was  therefore  disqualified, 
to  hold  the  office.  For  the  reasons  given  in 
stating  the  scope  of  this  note,  the  general  ques- 
tion as  to  whether  perjury  may  be  assigned  on. 
a  false  oath  before  a  de  facto  officer  Is  not 
treated  herein. 

When  the  court  had  lost  or  exceeded  its  juris- 
diction. 

When  a  court  once  having  Jurisdiction  ha* 
lost  it,  perjury  cannot  be  predicated  of  the  evi- 
dence given  in  the  subsequent  proceedings; 
thus: 

In  State  v.  Hall,  49  Me.  412,  it  was  held  that 
perjury  could  not  be  predicated  of  false  testi- 
mony given  on  a  trial  before  a  Justice  of  the- 
peace  after  the  Justice,  having  on  the  return 
day  defaulted  the  action,  had,  without  author- 
ity, taken  off  the  default  and  allowed  the  ac~ 
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Okla.  Stat.  1893,  §2152;  Okla.  Sess.  Laws 
1895,  chap.  33,  §  3;  3  Wharton,  Crim.  Law, 
I  2523a,  note. 

The  only  tribunal  authorized  to  try  crim- 
inal libel  at  the  time  the  case  of  Territory 
v.  Martin  was  tried  was  one  consisting  of 
a  court  of  record  and  twelve  qualified  jurors. 

People  v.  Smith,  9  Mich.  193;  Wilson  v. 
State,  10  Ark.  601;  Brown  v.  State,  16  Ind. 
496;  State  v.  Carman,  63  Iowa,  130,  50  Am. 
Rep.  741,  18  N.  W.  691 ;  State  v.  Larrigan, 
66  Iowa,  426,  23  N.  W.  907 ;  Karll  v.  Kuhn, 
38  Neb.  539,  57  N.  W.  379 ;  Collier  v.  Ter- 
ritory, 2  Okla.  444,  37  Pac.  819;  Gallon  v. 
Wilson,  127  U.  8.  540,  32  L.  ed.  223,  8  Sup. 
Ct  Rep.  1301;  Greene  v.  Briggs,  1  Curt.  C. 
C.  311,  Fed.  Cas.  No.  5,764;  Saco  v.  Went- 
worth,  37  Me.  165,  58  Am.  Dec  786;  Capi- 
tal Traction  Co.  v.  Hof,  174  U.  S.  1,  43  L.  ed. 
873,  19  Sup.  Ct.  Rep.  580. 


Perjury  cannot  be  predicated  upon  testi- 
mony given  in  the  course  of  a  proceeding 
which  is  coram  non  judice;  and  therefore, 
upon  the  record,  the  plaintiff  in  error  could 
not  have  been,  was  not,  and  cannot  be,  law- 
fully convicted. 

People  v.  Tracy,  9  Wend.  265;  Com.  v. 
Hillenbrand,  96  Ky.  407,  29  S.  W.  287; 
Montgomery  v.  State,  10  Ohio,  220;  Com.  v. 
White,  8  Pick.  453;  State  v.  Thibodoua,  49 
La.  Ann.  15,  21  So.  127;  People  v.  Howard, 
111  Cal.  655,  44  Pac.  342. 

The  probate  court  had  no  jurisdiction  to 
try  the  case  of  Territory  v.  Martin  upon  a 
complaint,  and  without  an  information  or 
indictment. 

Collier  v.  Territory,  2  Okla.  444,  37  Pac. 
819. 

At  the  time  of  the  trial  of  Territory  v. 
Martin,  the  probate  judge,  who  assumed  to 


tlon  to  proceed.  The  decision  Is  upon  the 
ground  that  the  Justice  had  lost  jurisdiction, 
and  that  the  content  of  the  parties  did  not  re- 
store it. 

And  the  doctrine  applies  when  the  Jurisdic- 
tion has  been  exceeded ;  thus : 

Perjury  cannot  be  predicated  of  false  testi- 
mony given  by  others  than  the  complainant  on 
a  preliminary  examination  before  a  justice  of 
the  peace  under  a  bastardy  act,  where  such  act 
only  authorized  the  justice  to  administer  the 
oath  to  the  complainant,  but  he,  without  au- 
thority, assumed  Jurisdiction  to  try  the  case 
on  its  merits  and  administer  oaths  and  examine 
other  witnesses.  Hamm  v.  Wlckline,  26  Ohio 
St.  81. 

Delects   in  preliminary   matters   affecting   the 
jurisdiction  in  the  particular  case. 

That  the  jurisdiction  of  the  court,  which  had 
general  jurisdiction  of  the  offense,  had  not 
properly  attached  to  the  particular  case  In 
which  the  perjury  Is  charged  to  have  been  com- 
mitted because  the  complaint  In  that  case  was 
not  sworn  to  does  not  defeat  the  charge  of  per- 
jury. Anderson  v.  State,  24  Tex.  App.  705,  7 
8.  W.  40.  The  court  distinguishes  between  a 
case  where  the  court  was  without  jurisdiction 
of  the  offense,  the  subject-matter  of  litigation, 
and  a  case  where  the  jurisdiction  had  not  at- 
tached. It  conceded  that,  under  the  common 
law,  perjury  could  not  be  assigned  on  false  tes- 
timony in  either  of  these  cases,  but  held  that 
that  rule  has  been  in  effect  abrogated,  with  re- 
spect to  a  case  where  the  court  had  jurisdiction 
of  the  offense  but  not  of  the  particular  case,  by 
the  provision  of  the  bill  of  rights  that  a  person 
shall  not  be  again  put  upon  trial  for  the  same 
offense  after  a  verdict  of  not  guilty  In  a  court 
of  competent  jurisdiction.  The  argument  Is 
that  the  purpose  of  this  provision  was  to  pro- 
tect one  who  had  been  acquitted  after  a  trial  by 
a  court  of  competent  Jurisdiction  though  juris- 
diction had  not  properly  attached  in  the  par- 
ticular case;  and  that  the  prosecution  In  such 
a  case,  being  sufficient  to  bar  another  prosecu- 
tion, is  also  sufficient  for  the  purpose  of  as- 
signing perjury  on  false  testimony  therein. 

In  Wilson  v.  8tate,  27  Tex.  App.  47,  10  S.  W. 
749.  it  was  held  that  perjury  could  not  be  pred- 
icated of  false  testimony  In  a  criminal  pro- 
ceeding where  the  Information  in  that  proceed- 
ing was  not  supported  by  the  oath  of  a  cred- 
ible .person  as  required  by  statute.  The  court 
say« :  "This  oath  Is  called  a  complaint.  It 
Is  the  basis  and  foundation  upon  which  the  In- 
formation rents  and  is  a  necessary  part  of, 
aDd  must  be  filed  with,  the  Information  (Code 
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Crim.  Proc.  art.  36).  Without  a  complaint  an 
information  would  be  wholly  invalid, — would 
confer  no  Jurisdiction  upon  the  court,  and 
would  be  worthless  for  any  purpose.  .  .  . 
It  follows,  then,  that.  In  order  to  sustain  an 
allegation  of  judicial  proceedings  by  informa- 
tion, not  only  must  such  information  be  intro- 
duced in  evidence,  but  the  complaint  upon 
which  It  Is  based  or  founded  must  be  also  In- 
troduced." Anderson  v.  State,  24  Tex.  App. 
706,  7  S.  W.  40,  Is  not  alluded  to  with  refer- 
ence to  this  point,  although  It  is  cited  on  an- 
other point  in  the  case.  It  is  not  apparent, 
however,  why  the  theory  on  which  that  case 
was  decided  would  not  equally  apply  to  this 
case. 

The  concession  In  Anderson  v.  State  that  at 
common  law,  In  order  to  sustain  a  charge  of 
perjury,  the  court  must  not  only  have  had 
general  Jurisdiction,  but  Jurisdiction  must  have- 
attached  in  the  particular  case  in  which  the- 
perjury  Is  charged  to  have  been  committed,, 
is  supported  by  the  following  cases: 

Perjury  cannot  be  predicated  of  a  false  oath 
where  the  officer  or  tribunal  before  whom  it  wa* 
taken  had  no  jurisdiction  of  the  subject-mat- 
ter of  the  oath,  notwithstanding  that  there 
may  have  been  general  authority  to  administer 
oaths  In  like  cases  if  within  the  Jurisdiction. 
People  v.  Howard,  111  Cal.  655,  44  Pac.  342.   ' 

In  Johnson  v.  State,  58  Ga.  397,  perjury  was 
assigned  of  testimony  In  a  prosecution  for 
larceny  before  a  criminal  court  whose  Juris- 
diction was  limited  to  cases  of  larceny  not 
amounting  to  a  felony.  The  record  In  such  pro- 
ceeding was  excluded  from  evidence,  because 
the  affidavit  upon  which  the  written  accusation 
was  required  by  statute  to  be  founded  did  not 
affirmatively  show  that  the  larceny  charged 
did  not  amount  to  a  felony.  The  decision  Is 
upon  the  ground  that  the  affidavit  Is  the  founda- 
tion of  the  Jurisdiction. 

Perjury  cannot  be  assigned  on  sworn  state- 
ments of  a  person  subpoenaed  before  a  Justice 
of  the  peace  to  furnish  testimony  upon  which 
to  base  a  complaint  for  a  violation  of  the 
liquor  law,  no  complaint,  oral  or  written,  hav- 
ing been  made  to  the  justice  at  the  time  the 
statements  were  made.  People  v.  Titmus,  102 
Mich.  316,  60  N.  W.  693. 

In  Reg.  v.  Scotton,  5  Q.  B.  498,  Dav.  ft  M. 
501,  1  New  Sess.  Cas.  27,  18  L.  J.  Q.  B.  N. 
S.  58,  It  was  held  to  be  a  fatal  objection  to  a 
prosecution  for  perjury  assigned  on  testimony 
given  in  a  criminal  prosecution  that  the  In- 
formation In  such  prosecution  wus  not  based 
on  a  charge  under  oath.  The  decision  Is  upon 
the  ground  that  the  oath  in  this  case  was  a 
jurisdictional   requisite.     The   statute   required 
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preside,  did  not  possess  the  requisite  quali- 
fications. 

The  supervision  of  a  judge  possessing  this 
statutory  qualification  was  an  absolutely 
essential  component  part  of  a  jury  trial  as 
secured  by  the  Constitution. 

Capital  Traction  Co.  v.  Hof,  174  U.  S.  1, 
43  L.  ed.  873,  19  Sup.  Ct.  Rep.  580. 

Mr.  J.  C.  Straus;,  Attorney  General,  for 
defendant  in  error: 

The  jurisdiction  of  the  probate  court  in 
cases  of  criminal  libel  (the  crime  of  which 
Martin  was  convicted)  is  settled. 

Martin  v.  Territory,  8  Okla.  41,  66  Pac. 
712. 

Hainer,  J.,  delivered  the  opinion  of  the 
court: 

The  appellant,  Robert  Morford,  was  in- 
dicted, tried,  and  convicted  of  the  crime  of 


perjury  in  the  district  court  of  Payne  coun- 
ty, and  sentenced  to  serve  a  term  of  five 
years  at  hard  labor  in  the  territorial  peni- 
tentiary, at  Lansing,  Kansas.  The  perjury 
of  which  the  defendant  was  convicted  was 
assigned  upon  certain  alleged  false  testi- 
mony given  in  the  case  of  the  territory 
against  William  G.  Martin,  who  was  tried 
and  convicted  upon  the  charge  of  criminal 
libel  in  the  probate  court  of  Payne  county 
in  November,  1897.  There  is  no  contention 
in  the  brief  of  counsel  for  appellant  that 
any  error  was  committed  in  the  trial  of  the 
case  at  bar  which  would  warrant  a  reversal 
of  the  cause,  but  the  only  contention  is  that 
in  the  case  of  the  territory  against  Martin, 
who  was  tried  and  convicted  of  criminal  libel 
in  the  probate  court,  and  which  judgment 
was  subsequently  affirmed  by  this  court  (8 
Okla.  41,  66  Pac.  712),  he  was  not  tried  for 


the  charge  to  be  deposed  to  under  oath  before 
any  other  proceedings  should  be  had. 

Id  Reg.  v.  Pearce,  3  Best  &  S.  531,  9  Cox, 
C.  C.  258,  9  Jur.  N.  S.  647,  7  L.  T.  N.  8.  597, 
11  Week.  Rep.  235,  it  was  held  that  perjury 
could  not  be  assigned  on  an  examination  under 
a  Judgment  summons  taken  out  by  a  married 
woman  in  her  own  name,  without  making  her 
husband  a  party,  on  a  judgment  recovered  be- 
fore her  marriage,  notwithstanding  that  before 
the  giving  of  the  evidence  on  which  perjury  is 
assigned  the  court  amended  the  summons  by 
striking  out  the  name  of  the  plaintiff  and  sub- 
stituting therefor  the  names  of  the  husband 
and  wife.  The  decision  Is  upon  the  ground 
that  the  amendment  was  made  without  Juris- 
diction, and  that  the  defendant  therefore  was 
•worn  in  a  cause  which  had  no  existence. 

It  will  be  observed  that  in  the  English  cases 
next  cited  it  was  held  that  perjury  might  be 
predicated  of  false  evidence  in  cases  that  were 
apparently  subject  to  defects  in  the  prelimin- 
ary proceedings  very  much  like  the  defect  In 
the  proceeding  involved  in  Anderson  v.  State, 
24  Tex.  App.  705,  7  S.  W.  40.  These  cases, 
however,  do  not  contradict  the  concession  made 
In  that  case,  but,  on  the  contrary,  support  It. 
In  that  case  the  defect  was  held  to  be  one  that 
prevented  the  jurisdiction  from  attaching  In 
the  particular  case;  but  in  the  English  cases, 
It  will  be  observed,  the  defects  were  not  deemed 
to  prevent  the  jurisdiction  from  attaching  In 
the  particular  cose. 

In  Keg.  v.  Berry,  Bell,  C.  C.  46,  8  Cox,  C.  C. 
121.  28  L.  J.  M.  C.  N.  S.  86,  5  Jur.  N.  8.  320, 
It  was  held  that  the  fact  that  the  summons 
In  a  bastardy  proceeding  alleged  that  the  de- 
fendant had  paid  money  for  the  maintenance 
of  the  child  within  twelve  months  after  its 
birth,  Instead  of  alleging  that  she  had  given 
proof  of  this  fact,  did  not  prevent  perjury 
from  being  assigned  on  testimony  given  in  the 
proceedings,  where  the  putative  father  appeared 
according  to  the  exigency  of  the  summons,  and 
made  no  objection  to  the  proceedings,  but  went 
to  trial  upon  the  merits.  The  decision  is  upon 
the  ground  that  the  father  had  waived  any  ir- 
regularity that  there  might  be  in  the  process, 
and  that  when  he  had  thus  committed  himself 
to  the  jurisdiction  of  the  court,  the  court  had 
Jurisdiction  to  hear  and  decide  the  suit.  This 
was  said  to  be  the  case,  even  conceding  that, 
II  he  had  not  appeared,  the  court  could  not 
lawfully  have  proceeded  to  hear  evidence  of 
paternity,  or  that.  If  he  had  appeared  and  ob- 
jected to  the  Issuing  of  the  summons,  the  ob- 
jection ought  to  have  prevailed. 

Kec.  v.  Sinimonds,  8  Cox,  C.  C.  190  applies 
the  doctrine  of  Beg.  v.  Berry  to  a  case  where 
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the  bastardy  summons  was  regular  on  Its  face, 
and  alleged  that  proof  had  been  given  of  pay- 
ment of  money  by  the  father  within  twelve 
months  after  the  birth  of  the  child  for  its 
maintenance,  though  In  fact  no  such  proof  had 
been  made  before  the  summoning  justice. 
Cockburn,  Ch.  J.,  says  that  Beg.  v.  Berry  shows 
that  such  proof  is  not  a  matter  of  substance 
essential  to  found  the  jurisdiction  of  the  jus- 
tices, but  a  matter  of  process  only,  which  may 
be  waived  by  the  defendant  if  he  chooses. 

Perjury  may  be  assigned  on  the  testimony  In 
a  criminal  trial  before  justices,  notwithstand- 
ing that  the  warrant  upon  which  the  defend- 
ant In  such  trial  was  arrested  was  Illegal  hav- 
ing been  issued  without  a  written  oath  or  In- 
formation. Queen  v.  Hughes,  L.  R.  4  Q.  B. 
Dlv.  614,  48  L.  J.  M.  C.  N.  8.  151,  40  L.  T. 
N.  8.  685.  This  was  a  decision  in  the  court 
for  Crown  cases  reserved.  Lord  Coleridge,  Ch. 
J.,  Denman,  J.,  Pollock  and  Huddleston,  BB., 
Field,  Lindley,  Manlsty,  Hawkins,  and  Lopes, 
J  J.,  concurred  in  affirming  the  conviction  in 
the  perjury  case.  The  opinion  of  Hawkins,  J., 
In  which  Lord  Coleridge,  Ch.  J.,  Pollock,  B., 
and  Lindley,  J.,  concurred,  puts  the  decision 
upon  the  ground  that  while  the  defendant  In 
the  original  proceeding  was  Illegally  brought 
before  the  court,  the  court,  nevertheless,  had 
jurisdiction.  It  says  that  there  is  a  marked 
distinction  between  the  Jurisdiction  to  take 
cognisance  of  an  offense  and  the  Jurisdiction 
to  issue  a  particular  process  to  compel  the  ac- 
cused to  answer  It.  Reg.  v.  Scotton,  5  Q.  B. 
493,  Dav.  &  M.  501,  1  New  Seas.  Cas.  27,  IS 
L.  J.  Q.  B.  N.  8.  58,  supra,  was  distinguished 
upon  the  ground  that  there  the  statute  re- 
quired a  charge  to  be  deposed  to  on  oath  before 
any  proceedings  should  be  had  or  taken  upon 
the  information,  thus  making  the  deposition 
under  oath  a  jurisdictional  requirement. 

Perjury  may  be  assigned  on  false  testimony 
at  the  hearing  of  an  affiliation  summons,  not- 
withstanding that  there  was  no  written  depo- 
sition of  the  woman  stating  the  paternity  of 
the  child  as  required  by  statute.  Reg.  v.  Fletch- 
er, L.  R.  1  C.  C.  820,  12  Cox,  C.  C.  77,  40  L. 
J.  M.  C.  N.  8.  123,  24  L.  T.  N.  8.  742,  19  Week. 
Rep.  781.  The  decision  is  upon  the  ground 
that  the  magistrate  had  jurisdiction  to  hear 
the  summons,  the  defendant  in  the. affiliation 
proceeding  having  waived  the  want  of  a  depo- 
sition by  falling  to  make  any  objection  in  that 
proceeding. 

In  Reg.  v.  Millard,  Dears.  C.  C.  166,  6  Cox, 
C.  C.  150,  22  L.  J.  M.  C.  N.  8.  108,  17  Jur.  400, 
It  was  held  that  where  a  magistrate  was,  by 
one  section  of  a  statute,  given  jurisdiction  to 
convict  summarily  in  cases  of  malicious  dam- 
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such  offense  according  to  law ;  that  said  trial 
of  Martin  was  coram  non  judice,  and  there- 
fore void,  for  the  following  reasons:  (1) 
That  the  trial  in  the  case  of  the  territory 
against  Martin  in  the  probate  court,  where- 
in it  is  alleged  in  this  case  that  the  false 
testimony  was  given  was  had  before  a  jury 
composed  of  only  six  persons;  (2)  that  said 
trial  was  had  upon  a  mere  complaint  of  one 
other  than  the  county  attorney;  (3)  that 
the  trial  by  jury  was  presided  over  by  a 
probate  judge  who  was  not  a  lawyer,  nor 
ever  licensed  to  practise  law. 

In  Martin  v.  Territory,  8  Okla.  41,  56  Pac. 
712,  this  court  held  that  the  probate  courts 
of  this  territory  have  jurisdiction  of  the  of- 
fense of  criminal  libel.  The  probate  court 
having  jurisdiction  of  the  defendant  and  of 
the  offense  of  which  he  was  convicted,  any 
error  occurring  during  the  trial,  no  matter 


how  irregular  or  erroneous  it  might  have 
been,  is  no  excuse  or  justification  for  the 
crime  of  perjury,  for  which  Morford  was  in- 
dicted, tried,  and  convicted.  It  is  true  that 
the  doctrine  is  well  established  that,  where 
the  court  has  no  jurisdiction  of  the  defend- 
ant or  of  the  crime  of  which  he  is  charged, 
any  false  testimony  given  in  the  course  of 
such  trial  does  not  constitute  perjury,  but, 
on  the  other  hand,  if  the  trial  was  merely 
voidable,  even  if  there  be  such  defects  as 
would  require  a  reversal  of  the  cause  on  ap- 
peal, false  testimony  given  in  the  course  of 
such  trial,  if  material,  constitutes  perjury. 
Wharton,  in  his  work  on  Criminal  Law  (§ 
2225),  announces  the  rule  as  follows:  "A. 
suit  which  is  actually  void  and  null  from 
want  of  jurisdiction  or  other  incurable  de- 
fects is  not  one  in  which  perjury  can  be  com- 
mitted.   But  if  the  proceedings  are  merely 


age  to  property,  a  subsequent  section  providing 
for  an  Information  on  oath  in  such  case  did 
not  make  an  Information  on  oath  essential  to 
the  Jurisdiction  of  the  magistrate  to  hear  the 
case  when  the  party  charged  appeared  before 
him,  and  therefore  perjury  might  be  assigned 
on  false  testimony  on  a  trial  under  such  stat- 
ute without  an  Information  or  oath. 

Where  a  party  appears  before  a  Justice 
charged  with  an  offense  within  his  Jurisdic- 
tion, the  Justice  has  Jurisdiction  to  dispose  of 
the  case  without  a  summons,  or  without  any 
information  in  writing  being  laid  before  him, 
unless  the  statute  creating  the  offense  imposes 
the  obligation  of  not  hearing  the  case  without 
these  preliminaries.  Reg.  v.  8 haw,  10  Cos,  C. 
C.  66,  Leigh  ft  C.  C.  C.  570,  84  L.  J.  M.  C.  N. 
8.  160.  11  Jur.  N.  8.  415,  12  L.  T.  N.  8.  470, 
13  Week.  Rep.  602. 

In  State  v.  Peters,  107  N.  C.  876,  12  8.  B. 
74,  It  was  held  that  the  fact  that  the  warrant 
In  the  prosecution  In  which  the  perjury  is 
charged  to  have  been  committed  was  issued 
without  a  sworn  complaint  or  affidavit  did  not 
defeat  the  charge  of  perjury.  This  was  upon 
the  ground  that  no  written  affidavit  or  com- 
plaint was  required ;  that  an  appellate  court 
could  only  look  at  the  warrant,  and  could  not 
look  behind  the  warrant  for  objections  lying 
in  the  defects  or  irregularities  of  the  prelim- 
inary evidence;  and  that  whatever  might  have 
been  the  effect,  if  there  had  been  no  oral  com- 
plaint or  oath,  and  such,  objection  had  been 
taken  on  the  trial,  such '  objection  could  not 
have  availed  when  raised  for  the  first  time  on 
appeal.  A  fortiori  it  could  not  be  raised  col- 
laterally In  a  prosecution  for  perjury. 

When  want  of  jurisdiction  arUea  from  focU  de- 
hor* the  record, 

A  distinction  Is  to  be  observed  between  want 
of  Jurisdiction  to  take  cognizance  of  a  case  and 
want  of  Jurisdiction  to  proceed  to  Judgment 
therein.  It  frequently  happens  that  want  of 
Jurisdiction  in  the  latter  sense  arises  from  some 
matter  dehors  the  record,  which  appears  only 
after  Investigation.  The  court,  therefore,  may 
have  had  Jurisdiction  to  make  such  Investiga- 
tion, although  the  facts  as  they  ultimately  ap- 
peared showed  that  It  had  no  Jurisdiction  to 
proceed  to  Judgment;  and  It  follows  that  per- 
jury may  be  predicated  of  false  testimony  dur- 
ing such  Investigation. 

In  Com.  v.  Weingartner,  16  Ky.  L.  Rep.  221, 
27  8.  W.  815,  perjury  was  assigned  on  false 
•wearing  In  a  forcible  detainer  proceeding  be- 
fore a  Justice  of  the  peace  in  and  for  a  cer- 
tain county.  It  was  urged,  in  support  of  a 
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demurrer  to  the  indictment,  that  It  should  have 
shown  the  jurisdictional  fact  that  the  premises 
in  dispute  in  the  forcible  detainer  case  were 
situated  in  such  county,  as  otherwise  the  Jus- 
tice would  have  been  without  authority  to  ad- 
minister the  oath.  The  court  said,  however, 
that  the  officer  was  authorized  to  administer 
oaths  generally,  and  that  the  subject-matter  of 
the  controversy  was  one  concerning  which  the 
witness  could  generally  be  sworn,  and  that  he 
might  have  been  sworn  by  the  Justice  touching 
any  matter,  however  immaterial,  connected  with 
the  proceeding,  even  to  locating  the  premises, 
and  If  he  had  knowingly  and  wilfully  sworn 
falsely,  he  was  guilty  without  regard  to 
whether  or  not  the  Justice  had  Jurisdiction  to 
render  a  final  Judgment.  The  testimony  as  set 
out  in  the  Indictment  did  not  relate  to  the 
location  of  the  property. 

In  State  v.  Gates,  107  N.  C.  832,  12  8.  B. 
310,  supra,  where  it  was  held  that  perjury 
could  not  be  predicated  of  false  evidence  on  a 
motion  to  tax  a  prosecutor  with  costs  in  a 
criminal  proceeding  In  which  the  grand  Jury 
had  ignored  the  bill,  because  no  power  was 
conferred  upon  the  court  to  tax  a  prosecutor 
with  costs  when  the  bill  Is  Ignored,  the  court 
said:  "The  test,  according  to  the  authorities, 
seems  to  be  that  if  upon  the  state  of  facts  al- 
leged by  the  state  or  (in  a  civil  action)  by  the 
plaintiff  the  court  has  Jurisdiction,  there  is  an 
Issue  if  they  are  denied  by  the  defendant,  and 
any  false  swearing  upon  a  matter  material  to 
such  issue  is  perjury,  although  on  the  trial  It 
might  turn  out  that  upon  the  truth  of  the  facts 
as  found  there  was  not  any  case  against  the 
defendant,  or  none  of  which  the  court  had  Ju- 
risdiction. Here  the  contention  of  the  state 
was  that  .  .  .  [he,  the  prosecutor]  had 
instituted  a  criminal  action  frivolously  and  ma- 
liciously, and  that  the  grand  Jury  had  Ignored 
the  bill.  Taking  these  facts  to  be  all  true, 
the  court  had  no  Jurisdiction  of  the  offense,  and 
It  was  therefore  Immaterial  In  law  whether 
the  defendant  swore  falsely  or  not." 

Perjury  may  be  predicated  of  a  false  deposi- 
tion made  In  Ohio  to  prove  the  residence  of 
the  complainant  in  a  bill  of  divorce  brought  In 
another  state,  and  to  establish  the  cause  of 
divorce,  where  the  petition  in  tr.e  divorce  suit 
alleged,  as  required  by  statute,  the  residence  of 
the  complainant  in  the  county  wherein  the  suit 
was  brought,  uotwithstanding  that,  as  a  mat- 
ter of  fact,  he  was  not  a  resident  of  the  county 
or  the  state.     Stewart  v.  State,  22  Ohio  St.  477. 

In  Reg.  v.  Proud,  L.  R.  1  C.  C.  71,  36  L.  J.  M. 
C.  N.  8.  62,  16  L.  T.  N.  S.  364,  15  Week.  Rep. 
706,  10  Cox,  C.  C.  455,  the  defendant  was  in- 
dicted for  perjury  committed  before  a  polios 
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voidable,  even  though  there  be  such  defects 
as  require  a  reversal  on  error,  false  swear- 
ing in  its  conduct  is  perjury,  if  such  false 
evidence  could  by  any  contingency  be  intro- 
duced as  testimony." 

The  trial  of  Martin  by  a  jury  composed 
of  only  six  persons,  upon  the  charge  of  crim- 
inal libel,  if  error,  was  merely  erroneous, 
and  would  not  render  the  entire  proceedings 
null  and  void  for  want  of  jurisdiction.  And 
hence,  we  think,  so  far  as  the  issues  involved 
in  this  case  are  concerned,  it  is  wholly  im- 
material whether  or  not  Martin  was  tried 
by  a  jury  of  six  persons  or  by  a  jury  com- 
posed of  twelve  persons,  as  it  is  contended 
by  the  appellant.  It  would  be  a  strange  and 
novel  doctrine  to  announce  that  perjury 
could  not  be  predicated  upon  false  testimony 
given  in  the  course  of  a  trial  that  was  mere- 
ly  irregular,   erroneous,   or    voidable,   and 


which -could  not  affect  the  jurisdiction  of  the 
court  in  which  the  trial  was  had,  although 
such  errors  might  have  occurred  on  the  trial 
as  to.  constitute  reversible  error  on  appeal. 
The  next  proposition  for  which  counsel 
contend  this  case  should  be  reversed  is  that 
the  trial  of  Martin  in  the  probate  court  for 
the  offense  of  criminal  libel  was  had.  upon 
a  mere  complaint  of  one  other  than  tlie 
county  attorney.  The  record  does  not  sus- 
tain counsel  in  this  contention.  It  appears 
from  the  testimony  of  Robert  Lowry,  who 
was  a  witness  in  this  cause,  that  an  infor- 
mation was  filed  in  the  probate  court,  in- 
stead of  a  complaint;  that  such  information 
was  filed  by  the  county  attorney;  and  that 
said  information  was  prepared  by  Mr. 
Lowry  in  connection  with  the  county  attor- 
ney. The  record,  also,  in  the  case  of  the 
Territory    against    William    O.    Martin,    8 


magistrate  upon  a  summons  taken  out  by  him 
as  an  apprentice  against  his  master.  It  was 
urged  that,  as  the  summons  was  not  taken  oat 
until  after  the  relation  of  master  and  serv- 
ant had  ceased,  the  magistrate  had  no  ju- 
risdiction, and  therefore  perjury  could  not  be 
assigned.  The  court  held  that  the  magistrate 
had  jurisdiction  to  proceed  in  the  case,  but  said 
that,  whether  he  had  jurisdiction  to  proceed 
or  not,  he  clearly  had  jurisdiction  to  inquire 
whether  the  relation  of  master  and  apprentice 
existed,  with  a  view  to  determining  the  dispute 
as  to  wages  If  such  relation  did  exist. 

So,  while  It  was  held  in  Reg.  v.  Ewington, 
Car.  ft  M.  819,  2  Moody,  C.  C.  223,  that  per- 
jury could  not  be  predicated  of  evidence  given 
upon  an  examination  before  commissioners  In 
bankruptcy  touching  the  estate  of  a  person 
whom  they  had  previously  adjudicated  to  be  a 
bankrupt,  because  the  petitioning  creditor's 
debt  on  which  the  fiat  of  bankruptcy  Issued 
was  not  of  sufficient  amount  to  support  the  pro- 
ceeding, Lord  Ablnger,  C.  B.f  Intimated  that 
perjury  might  have  been  predicated  of  evidence 
In  the  preliminary  proceeding  to  ascertain 
whether  the  debtor  should  be  adjudged  a  bank- 
rupt or  not. 

That  a  justice  erroneously  granted  an  at- 
tachment upon  the  oath  of  the  creditor  apply- 
ing, which  was  not  the  "satisfactory  proof  re- 
quired by  the  statute  authorizing  attachments, 
does  not  prevent  perjury  from  being  assigned  on 
the  oath,  especially  where  the  attachment  pro- 
ceeding stands  unreversed.  Van  Steenbergh  v. 
Korts,  10  Johns.  167.  This  decision  is  upon 
the  ground  that  It  was  a  question  within  the 
jurisdiction  of  the  justice  what  was  satisfactory 
proof,  and  that  if  he  made  a  mistake  In  judg- 
ing of  the  proof  it  was  a  case  of  error,  and  not 
of  excess  of  jurisdiction. 

Some  cases  have  gone  further,  and  held  that 
where  the  court  had  general  jurisdiction,  which, 
however,  might  have  been,  but  was  not,  de- 
feated In  the  particular  case  by  proof  of  ex- 
trinsic facts,  perjury  might  be  predicated  gen- 
erally of  false  evidence  in  such  case,  even  If  it 
did  not  relate  to  such  facts ;  thus : 

Where  the  court  had  general  jurisdiction,  and 
there  are  circumstances  which,  if  they  had  been 
shown,  would  have  made  a  particular  case  an 
exception  to  the  general  rule,  a  defendant  con- 
victed on  a  former  trial,  wherein  he  Is  charged 
to  have  committed  perjury,  cannot  re-open  the 
case  In  which  he  was  tried,  and  show,  as  a 
matter  of  defense  against  the  charge  of  per- 
jury, the  circumstances  that  would.  If  proved 
on  the  trial,  have  ousted  the  jurisdiction  of 
the  court.  The  oath  cannot  be  deemed  extra- 
judicial while  the  conviction  and  judgment  of 
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a  court  of  general  jurisdiction  are  still  undis- 
turbed, and  upon  the  face  of  the  record  ap- 
pear to  be  valid,  not  void.  The  question  is 
whether  the  jurisdiction  existed,  not  whether  it 
might,  by  the  introduction  of  extrinsic  facts 
on  the  trial,  have  been  defeated.  State  v.  Rid- 
ley, 114  N.  C.  827,  19  S.  E.  149. 

It  may  be  said  generally  that  where  the  ju- 
risdiction of  the  court  Is  voidable  by  matter 
dehors,  but  no  defect  of  authority  appears  upon 
an  Inspection  of  the  record  of  an  indictment, 
trial,  and  conviction,  such  record  cannot  be  col- 
laterally impeached  in  a  prosecution  for  per- 
jury for  taking  a  false  oath  in  the  course  of  the 
trial  by  showing  that  the  jurisdiction  might 
have  been  ousted,  though  it  was  not  defeated. 
Ibid. 

The  pendency  in  one  county  of  a  suit  in 
equity  brought  by  a  third  person  on  a  mechan- 
ic's lien  for  services,  at  the  time  of  the  com- 
mencement of  an  action  In  another  county  for 
a  personal  judgment  for  such  services  by  the 
person  who  filed  the  mechanic's  lien, — the 
plaintiff  and  the  defendant  in  the  latter  action 
being  codefendants  in  the  former, — does  not 
prevent  the  assigning  of  perjury  on  testimony 
in  the  latter  action.  State  v.  Clough,  111  Iowa, 
714,  83  N.  W.  727.  The  decision  is  upon  the 
ground  that,  even  conceding  that  the  actions 
were  such  that  a  plea  in  abatement  would  He 
against  the  last  action,  the  court,  having  prop- 
erly acquired  jurisdiction  of  that  action,  would 
retain  the  same  until  some  reason  was  shown 
why  It  should  not  longer  do  so.  It  was  also 
held  that  the  rule  that  the  court  acquiring  ju- 
risdiction of  a  particular  case  will  retain  the 
same  to  the  exclusion  of  another  court  of  con- 
current jurisdiction  was  not  applicable  because 
the  suits  were  not  between  die  same  parties 
seeking  the  same  remedies. 

Perjury  may  be  predicted  of  false  testimony 
on  the  trial  of  a  third  person  for  a  crime  other 
than  that  for  which  be  was  extradited  from  a 
foreign  country.  Cordway  v.  State,  25  Tex. 
App.  405,  8  S.  W.  670.  The  decision  Is  upon 
the  ground  that  the  court  had  jurisdiction  of 
the  subject-matter  of  the  prosecution,  though 
it  did  not  originally  have  Jurisdiction  over  the 
person  of  the  accused  to  try  him  for  an  offense 
other  than  that  for  which  he  was  extradited, 
but  that  the  lack  of  Jurisdiction  over  the  per- 
son could  be  waived,  at  least  so  far  as  to  up- 
hold the  prosecution  as  against  collateral  at- 
tack, and  was  waived  when  the  defendant  In 
that  prosecution  submitted  to  trial  without  ob- 
jection. 

In  People  v.  Howard,  111  Cal.  655,  44  Pac 
342,  however  a  complaint  for  perjury  which 
charged  the  making  of  a  false  oath  to  a  crlmln- 
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Okla.  41,  56  Pac.  712,  shows  that  the  infor- 
mation was  filed  by  the  county  attorney,  A. 
T.  Neal,  based  upon  a  positive  affidavit 
«worn  to  by  one  Samuel  Dial. 

And,  lastly,  counsel  for  appellant  insist 
that  this  cause  should  be  reversed  for  the 
reason  that  the  trial  in  the  libel  suit  of 
.Martin  was  presided  over  by  a  probate  judge 
who  was  not  a  lawyer,  nor  ever  licensed  to 
practise  law.  The  record  discloses  that  the 
presiding  judge  was  duly  elected,  qualified, 
-and  acting  as  probate  judge  of  Payne  county 
at  the  time  the  alleged  false  testimony  was 
given  by  the  appellant;  that  the  presiding 
judge  had  served  for  more  than  two  years 
as  probate  judge  of  said  county,  and  had 
been  re-elected  and  was  serving  his  second 
term.  It  is  true  that  the  record  shows  that 
he  was  not  a  licensed  lawyer,  and  did  not 
possess  the  qualifications  prescribed  in  $  2, 


chap.  18,  Sees.  Laws  1805,  which  reads  as 
follows:  "Sec.  2.  That  in  addition  to  other 
qualifications  required  of  a  probate  judge, 
he  shall  be  a  licensed  lawyer  in  good  stand- 
ing, shall  be  of  the  age  of  twenty-five  years 
or  over,  and  shall  have  practised  his  pro- 
fession for  at  least  three  years  next  preced- 
ing his  election."  But,  notwithstanding 
the  fact  that  the  probate  judge  was  not  a 
licensed  attorney  at  the  time  he  was  elected, 
there  is  no  question  that  at  the  time  said 
cause  was  tried  in  the  probate  court  he  was 
a  de  facto  probate  judge  of  said  county,  and 
had  full  power  and  authority  to  try  said 
cause  ana  administer  oaths  to  witnesses. 
The  acts  of  a  de  facto  officer  are  as  valid  and 
effective,  when  they  concern  the  public  or 
rights  of  third  persons,  as  though  they  were 
officers  de  jure.  Where  an  office  exists  un- 
der the  law,  and  a  person  is  elected  to  fill 


al  complaint  before  a  city  recorder  charging 
one  with  a  misdemeanor  In  disturbing  a  re- 
ligious meeting  was  held  bad  because  it  did  not 
«how  that  the  alleged  misdemeanor  was  one 
which  the  recorder  had  Jurisdiction  to  inquire 
into,  since  it  was  not  alleged  that  the  same  was 
-committed  within  the  city.  TThere  was  no  gen- 
eral averment  in  this  case  that  the  city  re- 
corder had  Jurisdiction  of  the  misdemeanor. 

And  in  Com.  v.  Pickering,  8  Gratt.  628,  56 
Am.  Dec.  158,  It  was  held  that  an  indictment 
for  perjury  committed  before  a  grand  jury 
must  show  that  the  testimony  related  to  an 
offense  committed  within  the  county  to  which 
the  jurisdiction  of  the  grand  jury  extended. 

And  in  Reg.  v.  Willis,  12  Cox,  C.  C.  164, 
where  perjury  was  assigned  on  testimony  at  a 
petty  sessions  on  hearing  of  an  Information 
against  the  keeper  of  a  beerhouse  for  know- 
ingly permitting  drunkenness  on  her  premises 
•contrary  to  the  tenor  of  her  license,  the  court 
held  that,  as  the  license  of  the  beerhouse  keep- 
er was  not  produced,  the  charge  of  perjury 
would  not  lie.  Cleasby  (after  consulting  Mr. 
Justice  Byles)  said  :  "I  am  of  the  opinion  that 
it  is  not  sufficient  to  show  a  general  jurisdiction 
tn  the  Justices  to  Inquire  into  such  a  charge 
as  is  laid  in  the  Information,  but  they  must  have 
Jurisdiction  in  the  particular  case.  If  there 
was  no  license  there  could  be  no  offense,  and 
therefore  no  jurisdiction." 

Defect*  not  affecting  jurisdiction,  generally. 

It  Is  well  established  that  defects,  errors,  or 
irregularities  in  the  proceedings  In  which  per- 
jury Is  charged  to  have  been  committed,  though 
-sufficiently  serious  to  require  a  reversal,  do  not 
•defeat  a  charge  of  perjury,  unless  they  were 
jurisdictional ;  thus :  » 

The  reversal  of  a  judgment  of  conviction  in  ' 
the  case  In  which   the  perjury   Is  charged  to 
•have  been  committed  does  not  constitute  a  de- 
fense to  the  charge  of  perjury.     Reg.  v.  Meek, 
9  Car.  &  P.  513. 

Perjury  may  be  assigned  on  an  oath  taken 
1n  a  proceeding  which  was  erroneous  but  not 
-void,  at  least  while  the  proceeding  stands  un- 
reversed. State  v.  Moller,  12  N.  C.  (1  Dev. 
T,.>  263. 

Where  perjury  is  assigned  on  false  swearing 
fn  the  course  of  a  judicial  proceeding  It  is  es- 
sential that  the  court  In  such  proceeding  shall 
tiave  had  jurisdiction  of  the  subject-matter  and 
power  to  administer  an  oath  to  the  witness ; 
tout  it  Is  not  necessary  that  all  proceedings  In 
the  trial  should  be  strictly  regular.  State  v. 
liall,  7  Blackf.  25. 

If  the  court  had  jurisdiction  of  the  subject- 
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matter  of  the  suit  in  which  the  alleged  perjury 
was  committed  and  the  oath  was  required  by 
law,  Irregularities  in  the  proceedings  will  not 
prevent  perjury*  Smith  v.  State,  81  Tex. 
Crim.  Rep.  315,  20  8.  W.  707. 

Perjury  charged  to  have  been  committed  on 
a  nonjudicial  oath  cannot  be  maintained  if  the 
person  who  administered  It  had  no  lawful  au- 
thority ;  but  perjury  alleged  to  have  been  com- 
mitted on  a  judicial  oath  can  be  maintained 
unless  the  court  was  without  jurisdiction  of 
the  cause.     State  v.  Drelfus,  38  La.  Ann.  877. 

It  is  not  a  legitimate  defense  for  a  party 
charged  with  perjury  to  show  that  the  court 
committed  error  In  Its  proceedings,  provided 
the  court  had  jurisdiction.  State  v.  Lavalley, 
9  Mo.  824.  In  this  case  perjury  was  assigned 
on  false  testimony  on  an  examination  before  the 
circuit  court  as  to  the  sufficiency  of  the  security 
on  an  appeal  from  a  justice's  Judgment.  The 
court  held  that  the  circuit  court  had  power  to 
hold  such  an  examination,  but  held  that,  if  It 
had  not,  that  fact  would  not  have  avoided  the 
charge  of  perjury  since  the  circuit  court  bad 
jurisdiction  over  the  case  by  virtue  of  the  ap- 
peal to  It. 

When  courts  have  jurisdiction  of  the  subject- 
matter  of  the  suit,  all  irregularities  may  be 
waived,  and  such  Irregularities  will  afford  no 
defense  to  a  charge  of  perjury.  Re  Smith,  110 
Mich.  435,  68  N.  W.  228.  In  this  case  it  was 
held  that  it  was  no  defense  to  a  charge  of 
perjury  that  the  testimony  of  which  it  was 
predicated  was  given  before  the  circuit  judge 
under  oath  administered  by  him  in  a  county 
adjoining  that  In  which  the  action  was  pending 
but  in  the  same  judicial  circuit,  the  parties  In 
the  case  having  stipulated,  with  the  consent 
of  the  judge,  that  the  testimony  should  be  so 
taken. 

Though  a  tribunal  must  have  Jurisdiction  of 
the  cause  or  proceeding  before  perjury  can  be 
committed  therein,  yet  where  the  defect  ren- 
ders the  proceeding  voidable  only,  and  not  ab- 
solutely void,  and  such  proceeding  Is  amend- 
able, or  where  the  defect  has  been  waived  by 
the  parties,  there  perjury  may  be  committed. 
Maynard  v.  People,  135  111.  416,  25  N.  E.  740. 
In  this  case  perjury  was  assigned  on  testimony 
in  a  bastardy  proceeding.  The  court  conceded 
that  the  complaint  in  the  bastardy  proceeding 
did  not  show  probable  cause,  and  was  Insuffi- 
cient to  justify  the  Issuance  of  a  warrant,  but 
held  that  the  defendant,  having  elected  to  waive 
his  right  to  quash  the  process  or  dismiss  the 
complaint,  and  having  gone  to  a  hearing  upon 
the  merits  and  Introduced  testimony,  perjury 
might  be  assigned  on  false  testimony  given  by 
him,   though    perhaps   his   conduct    would   not 
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Buch  office,  and  duly  qualifies  and  enters 
upon  the  discharge  of  his  official  duties,  he 
is  a  de  facto  officer,  and  his  acts  are  valid, 
notwithstanding  the  fact  that  he  may  not 
possess  all  the  requisite  qualifications  as 
prescribed  by  the  statute  to  fill  such  office. 
In  Hussey  v.  Smith,  99  U.  S.  20,  25  L.  ed. 
314,  the  Supreme  Court  of  the  United 
States,  in  discussing  this  subject,  said:  "An 
officer  de  facto  is  not  a  mere  usurper,  nor 
yet  within  the  sanction  of  law,  but  one  who 
colore  officii  claimB  and  assumes  to  exercise 
official  authority,  is  reputed  to  have  it,  and 
the  community  acquiesces  accordingly.  Wil- 
cox v.  Smith,  5  Wend.  231,  21  Am.  Dec.  213; 
Den  ex  dem.  Gilliam  v.  Reddick,  26  N.  C.  (4 
Ired.  L.)  368;  Brown  v.  hunt,  37  Me.  423. 
Judicial  as  well  as  ministerial  officers  may 
be  in  this  position..  Freeman,  Judgm.  $ 
148.  The  acts  of  such  officers  are  held  to  be 
valid  because  the  public  good  requires  it. 
The  principle  wrongs  no  one.  A  different 
rule  would  be  a  source  of  serious  and  last- 


ing evils."  In  Norton  v.  Shelby  County,  118- 
U.  S.  425,  30  L.  ed.  178,  6  Sup.  Ct.  Rep.  1121, 
Mr.  Justice  Field,  in  delivering  the  opinion 
of  the  court  upon  this  subject,  said:  "Where 
an  office  exists  under  the  law,  it  matters  not 
how  the  appointment  of  the  incumbent  waa 
made,  so  far  as  the  validity  of  his  acts  are- 
concerned.  It  is  enough  that  he  is  clothed 
with  the  insignia  of  the  office,  and  exercises- 
its  powers  and  functions.  As  said  by  Mr. 
Justice  Manning,  of  the  supreme  court  of 
Michigan,  in  Carleton  v.  People,  10  Mich. 
250,  259:  'Where  there  is  no  office  there- 
can  be  no  officer  de  facto,  for  the  reason  that 
there  can  be  none  de  jure.  The  county  offi- 
ces existed,  by  virtue  of  the  Constitution,, 
the  moment  the  new  county  was  organized* 
No  act  of  legislation  waB  necessary  for  that 
purpose.  And  all  that  is  .required,  when, 
there  is  an  office,  to  make  an  officer  de  facto, 
is  that  the  individual  claiming  the  office  is- 
in  possession  of  it,  performing  its  duties, 
and  claiming  to  be  such  officer  under  color 


have  estopped  him  from   taking  advantage  of 
the  defect  in  the  bastardy  proceeding  Itself. 

In  Henry  v.  Hamilton,  7  Blackf.  506,  It  was 
held  that,  even  if  an  affidavit  upon  which  a 
prosecution  before  a  Justice  was  based  was  too 
vague  to  require,  or  even  to  authorise,  the 
justice  to  act  upon  it,  it  did  not  follow  that, 
after  he  did  act  upon  It,  and  after  the  accused 
person '  appeared  and  answered  to  the  charge 
without  objection,  the  proceedings  were  coram 
non  judice,  so  that'  perjury  could  not  be  as- 
signed on  false  testimony  therein.  This  state- 
ment, however.  Is  qualified  by  the  assumption 
that  the  affidavit  charged  In  general  terms  an 
offense  of  which  the  Justice  had  jurisdiction. 

In  Weston  v.  Lumley,  33  Ind.  486,  the  court, 
after  expressing  some  doubt  on  the  question, 
held  that  a  county  board  of  commissioners, 
which  was  a  court  of  Inferior  and  limited  Ju- 
risdiction, acquired  such  jurisdiction  of  the 
subject-matter  of  a  statutory  proceeding  to 
have  a  highway  ascertained,  described,  and  en- 
tered of  record,  as  to  make  It  legal  perjury  for 
a  witness  to  swear  falsely  therein,  although  the 
petition  did  not  show  the  existence  of  the  cir- 
cumstances which,  under  the  statute,  were 
necessary  to  enable  the  commissioners  to  have 
the  road  ascertained,  described,  and  entered  of 
record  as  prayed  for  by  the  petition.  The  court 
said  that  if  the  proceedings  had  taken  place  in 
a  court  of  general  jurisdiction  there  would 
have  been  no  question  of  its  Jurisdiction,  not- 
withstanding the  defect  in  the  petition. 

In  People  v.  McCaffrey,  75  Mich.  115,  42  N. 
W.  681,  perjury  was  assigned  upon  an  oath  to 
a  bill  for  divorce.  It  was  held  that  the  charge 
might  be  sustained,  notwithstanding  that  the 
residence  of  one  of  the  parties  to  the  bill  for 
divorce  was  essential  to  granting  the  relief 
sought  therein,  and  that  there  was  no  such 
averment  in  the  bill.  The  decision  Is  upon  the 
ground  that  the  omission  of  such  an  averment 
was  not  a  jurisdictional  defect,  and  might  be 
aired  by  amendment. 

State  v.  Rowel  I,  72  Vt.  28,  47  Atl.  Ill,  held 
that  It  was  not  a  bar  to  an  Indictment  for 
perjury  charged  to  have  been  committed  In  a 
previous  prosecution  for  perjury  that  the  In- 
dictment upon  which  such  prosecution  was 
founded  was  quashed  subsequently  to  the  find- 
ing of  the  Indictment  in  question  for  insuffi- 
ciency In  failing  to  allege  that  the  writing  to 
which  the  defendant  was  charged,  In  that  case, 
to  have  sworn  falsely,  was  one  that  the  law 
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required  to  be  verified  by  oath.  The  decision- 
is  upon  the  ground  that,  notwithstanding  the- 
insufficiency  of  the  former  indictment,  the  trial 
court  had  power  to  hear  and  determine  the- 
cause,  and,  therefore,  had  jurisdiction  of  the- 
subject-matter.  The  court  said  that  the  case- 
was  not  different  in  principle  from  one  In 
which  there  Is  a  mistrial  by  reason  of  error 
In  the  admission  or  rejection  of  evidence, 
or  in  instructions  to  the  Jury*  or  where- 
judgment  Is  arrested  by  reason  of  a  defect 
In  the  declaration,  in  whtch  cases  It  could 
not  be  seriously  contended  that  false  testimony 
did  not  constitute  perjury. 

Perjury  may  be  committed  upon  the  trial  of 
a  criminal  proceeding  in  a  police  court  although 
the  complaint  would  be  bad  upon  demurrer,  or 
upon  motion  in  arrest  of  judgment.  State  v. 
Brown,  68  N.  H.  200,  88  Atl.  731. 

Matters    especially    affecting    sanction    under 
which  testimony  is  given. 

Perjury  cannot  be  predicated  of  false  testi- 
mony in  a  statutory  arbitration  given  under  an 
oath  administered  by  a  notary  public  where- 
the  statute  requires  It  to  be  administered  by  a 
judge  or  justice  of  the  peace.  State  v.  Jack- 
son, 36  Ohio  St.  281. 

Perjury  cannot  be  predicated  of  false  testi- 
mony given  under  the  sanction  of  an  oath  ad- 
ministered by  arbitrators,  appointed  by  t he- 
court,  who  had  no  authority  to  administer  a* 
oath.     State  v.  M'Croskey,  3  McCord,  L.  308. 

One  of  the  primary  elements  requisite  to  con- 
stitute the  offense  of  perjury  Is  that  the  vio- 
lated oath  shall  appear  to  have  been  adminis- 
tered by  competent  authority.  The  officer  be- 
fore whom  the  oath  Is  taken  must  not  only  have- 
jurisdiction  in  the  proceeding,  but  the  oath  must 
be  alleged  and  shown  to  have  been  administered 
by  one  having  authority  to  administer  it.  And 
it  is  not  sufficient  that  the  officer  may  have  had) 
general  power  to  administer  oaths,  but  it  must 
appear  that  he  possessed  authority  to  admin- 
ister the  oath  In  the  particular  proceeding  In- 
volved. People  v.  Cohen,  118  Cal.  74,  50  Pac. 
20.  In  this  case  the  indictment  for  perjury 
was  held  to  be  demurrable  because  It  appeared) 
therefrom  that  the  oath  In  the  proceeding  be- 
fore the  magistrate  In  which  the  perjury  i» 
alleged  to  have  been  committed  was  admin- 
latered  by  an  unauthorized  deputy  county  clerk. 

In   State  v.   Dreifus,  38  La.  Ann.  877,  and) 
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of  an  election  or  appointment,  as  the  ease 
may  be.  It  is  not  necessary  his  election  or 
appointment  should  be  valid,  for  that  would 
make  him  an  officer  de  jure.  '  The  official 
acts  of  such  persons  are  recognized  as  valid 
on  grounds  of  public  policy,  and  for  the  pro- 
tection of  those  having  official  business  to 
transact/"  In  a  very  recent  case,  Mr. 
Chief  Justice  Fuller,  in  discussing  this  sub- 
ject in  Ex  parte  Ward,  173  U.  S.  452,  43  L. 
ed.  765,  19  Sup.  Ct.  Rep.  459,  announced  the 
following  rule:  "Where  a  court  has  juris- 
diction of  an  offense  and  of  the  accused,  and 
the  proceedings  are  otherwise  regular,  a  con- 
viction is  lawful,  although  the  judge  hold- 
ing the  court  may  be  only  an  officer  de  facto; 
and  the  validity  of  the  title  of  such  judge 
to  the  office,  or  his  right  to  exercise  the  ju- 
dicial functions,  cannot  be  determined  on  a 
writ  of  habeas  corpus."  The  learned  judge 
also  declared  in  this  case  that  "the  title  of 
a  person  acting  with  color  of  authority,  even 
if  he  be  not  a  good  officer  in  point  of  law, 


cannot  be  collaterally  attacked.*9  Conced- 
ing that  the  probate  judge  who  tried  Martin 
for  criminal  libel  and  administered  the 
oath  to  the  appellant  when  the  alleged  false 
testimony  was  given,  and  upon  which  the 
perjury  is  assigned,  was  only  a  de  facta 
officer,  his  acts  while  exercising  the  duties- 
and  functions  of  a  probate  court  were  valid ; 
and  his  acts  could  only  be  attacked  in  a  di- 
rect proceeding,  and  not  in  a  collateral  man- 
ner, as  attempted  in  this  case. 

We  have  examined  the  record,  and  caiv 
perceive  no  error  committed  in  the  trial  of 
this  cause  which  could  in  any  manner  affect, 
the  substantial  rights  of  the  plaintiff  in  er- 
ror. 

The  judgment  of  the  District  Court  t* 
therefore  affirmed. 

All  the  Justices  concur,  except  Harford*. 
Ch.  J.,  who  presided  in  the  court  below,  not 
sitting. 


8tepbens  v.  State,  1  8wan,  157,  It  was  held 
tbat  the  fact  that  the  oath  was  administered 
In  the  presence  of  the  court  by  an  incompetent 
person  did  not  defeat  a  charge  of  perjury,  but 
these  decisions  were  upon  the  ground  that  the 
oath  was  In  legal  effect  administered  by  the 
court  Itself. 

In  People  v.  Cohen,  118  Cal.  74,  50  Pac.  20, 
eupra,  It  was  held  that  the  circumstances  dis- 
closed in  the  case  would  not  admit  of  the  posi- 
tion that  the  deputy  who  administered  the  oath 
was  merely  acting  as  the  mouthpiece  of  the 
judge. 

Perjury  cannot  be  predicated  of  so  much  of 
the  disclosure  of  a  trustee  as  was  not  reduced 
to  writing  as  required  by  statute.  State  v. 
Trask,  42  Vt  152. 

In  Queen  v.  Lloyd,  L.  R.  10  Q.  B.  DIv.  213, 
06  L.  J.  M.  C.  N.  S.  110,  56  L.  T.  N.  S.  750, 
35  Week.  Rep.  653,  52  J.  P.  86,  16  Cox,  C.  C. 
235,  it  ws8  held  that  perjury  could  not  be  as- 
signed on  an  examination  of  a  witness  in  a  bank- 
ruptcy proceeding  under  |  27  of  the  bankruptcy 
act  of  1883,  which  provides  for  an  examination 
by  "the  court,"  where,  though  the  oath  was  ad- 
ministered to  the  witness  in  court  by  the  regis- 
trar, the  examination  took  place  In  auother 
room,  in  the  absence  of  the  registrar. 

In  State  v.  Moller,  12  N.  C.  (1  Dev.  L.)  263, 
It  was  held  that,  the  magistrate  having  juris- 
diction of  the  matter  in  which  the  perjury  is 
charged  to  have  been  committed,  any  Irregu- 
larities In  the  mode  of  administering  the  oath 
could  not  oust  the  jurisdiction. 

And  in  State  v.  Whisenhurst,  9  N.  C.  (2 
Hawks)  458,  it  was  held  that  the  fact  that  one 
who  had  no  conscientious  scruples  against  be- 
ing sworn  by  kissing  the  book,  and  who  did  not 
request  that  he  be  sworn  with  uplifted  hand, 
was  sworn  in  the  latter  manner,  does  not  pre- 
vent perjury  from  being  predicated  of  his  tes- 
timony. This  decision,  however,  is  upon  the 
ground  that  there  was  no  error  or  irregu- 
larity in  swearing  the  witness  in  that  manner. 

Matters  relating  to  jury. 

That  the  jury  were  not  properly  sworn  In 
the  case  in  which  the  perjury  Is  charged  to 
have  been  committed  does  not  defeat  the  charge 
of  perjury.  Smith  v.  State,  31  Tex.  Crlm.  Rep. 
R15.  20  S.  W.  707. 

That  the  case  in  which  perjury  is  charged  to 
have  been  committed  was  tried  by  a  Jury  of 
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only  six  men  does  not  defeat  the  charge  of 
perjury-  State  v.  Hall,  7  Blackf.  25.  The  de- 
cision is  upon  the  ground  that  the  irregularity 
was  one  which  might  be,  and  was,  waived. 

In  United  States  v.  Jackson,  0  Mackey,  424, 
it  was  held  that  perjury  could  not  be  assigned 
on  the  testimony  given  upon  a  trial  before  the 
police  court  of  tbe  District  of  Columbia  on  a 
charge  of  receiving  stolen  goods,  where  such* 
trial  was  without  a  jury ;  but  this  decision  was- 
upon  the  ground  that,  under  the  statute  defin- 
ing the  jurisdiction  of  such  police  court,  it 
had  no  Jurisdiction  to  try  a  charge  of  that 
character  without  a  Jury.  The  court  says  that 
this  is  a  different  question  than  the  question/ 
whether  one  having  the  choice  of  being  tried  by 
a  Jury  may  waive  a  jury  and  submit  to  be  tried 
by  the  court. 

Summary. 

The  authorities  thus  reviewed  seem  to  es- 
tablish that  want  of  jurisdiction  to  inquire  Into* 
a  matter  at  all  Is  fatal  to  a  charge  of  perjury, 
and  this  is  true,  at  least  at  common  law,  even. 
If  the  court  bad  general  jurisdiction  of  the  sub- 
ject-matter, but  the  Jurisdiction  had  not  at- 
tached In  the  particular  case.  In  this  connec- 
tion, however.  It  is  important  to  bear  in  mind 
that  defects  which  In  some  cases,  and  under  some 
circumstances,  are  deemed  to  deprive  the  court 
of  jurisdiction  of  the  particular  proceeding,  in 
other  cases  and  under  other  circumstances  are- 
regarded  as  mere  Irregularities  that  may  be 
waived.  So,  also,  it  Is  to  be  observed  that, 
though  the  court  may  not,  under  the  circum- 
stances as  developed  In  a  particular  case,  have- 
had  jurisdiction  to  proceed  to  Judgment,  yet  it 
may  have  had  jurisdiction  to  take  cognizance* 
of  the  case  in  the  first  Instance.  So,  also,  a 
distinction  has  been  made  between  a  case  where- 
there  was  no  jurisdiction  and  a  case  where  the 
jurisdiction  might  have  been,  but  was  not,  de- 
feated by  proof  of  extrinsic  circumstances.  De- 
fects, errors,  and  Irregularities  not  jurisdic- 
tional do  not  ordinarily  defeat  a  charge  of  per- 
jury. An  exception,  however.  Is  to  be  made  in 
case  of  serious  defects  directly  affecting  the 
sanction  under  which  the  alleged  perjured  evi- 
dence Is  given,  unless  such  defects  are  to  be  re- 
garded as  jurisdictional  and  therefore  as  com- 
ing within  the  rule  that  Jurisdictional  defects* 
will  defeat  a  charge  of  perjury.        G.  H.  P. 
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SOUTHERN   PACIFIC   COMPANY,  Appt., 

v. 

J.  W.  HYATT  et  ah,  Respts. 
(132  Cal.  240.) 

1.  A  railroad  rlarht  of  way  Is  of  such  a 
public  nature  that  title  thereto  cannot  be  ac- 
quired against  the  company  by  prescription 
or  the  running  of  the  statute  of  limitations. 

2.  The  name  by  which  an  action 
brought  to  establish  title  to  a  portion 
of  a  railroad  rlfrht  of  way  la  desig- 
nated Is  Immaterial  In  determining  the  re- 
lief to  be  afforded,  or  whether  the  defense  of 
prescription  is  available,  where  there  is,  un- 
der the  statute,  but  one  form  of  civil  action, 
the  character  of  which  is  determined  by  the 
substance  of  the  complaint. 

(March  16,  1901.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  Placer  County 
in  favor  of  defendants  in  an  action  brought 
to  recover  possession  of  a  portion  of  plain- 
tiff's right  of  way.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  John  M.  Fulweiler  and  Fred- 
erick B.  Lake,  for  appellant: 

By  the  act  of  Congress  the  grant  of  the 
right  of  way  is  a  virtual  dedication  thereof 
to  a  public  use  as  a  public  highway. 

It  necessarily  involves  a  right  of  posses- 
ion in  the  grantee,  and  is  inconsistent  with 
any  adverse  possession  of  any  part  of  the 
land  embraced  within  the  grant. 

Southern  P.  Co.  v.  Burr,  86  Cal.  279,  24 
Pac.  1032;  St.  Joseph  d  D.  C.  R.  Co.  v. 
Baldwin,  103  U.  S.  426,  26  L.  ed.  578 ;  Wi- 
nona d  St.  P.  R.  Co.  v.  Barney,  113  U.  S. 
-618,  28  L.  ed.  1109,  5  Sup.  Ct.  Rep.  606; 
Olcott  v.  Fond  du  Lac  County  Supers.  16 
Wall.  694,  21  L.  ed.  388;  Beektnan  v.  Sara- 
toga d  S.  R.  Co.  3  Paige,  45,  22  Am.  Dec. 
679;  Bloodgood  v.  Mohawk  d  E.  River  R. 
Co.  18  Wend.  9,  31  Am.  Dec.  313;  Worces- 
ter v.  Western  R.  Co.  4  Met.  564;  V enable  v. 
Wabash  Western  R.  Co.  112  Mo.  103,  18 
L.  R.  A.  68,  20  S.  W.  493. 

Private  persons  cannot  acquire  by  adverse 
possession  title  to  highways,  streets, 
squares,  or  other  lands  dedicated  to  such 
public  uses. 

Hoadley  v.  San  Francisco,  50  Cal.  265; 
People  v.  Pope,  53  Cal.  437;  Visalia  v.  Ja- 
<x>b,  65  Cal.  434,  52  Am.  Rep.  303,  4  Pac. 
433;  Yolo  County  v.  Barney,  79  Cal.  375, 
21  Pac.  833;  Ex  parte  Taylor,  87  Cal.  91, 
25  Pac.  258. 

Individuals  may  intrude  upon  or  obstruct 
a,  public  thoroughfare,  but  the  public  can- 
not be  disseised  of  such  lands,  and  such  in- 
truder acquires  no  rights. 

Note. — For  other  cases  in  this  series  as  to 
adverse  possession  of  railroad  right  of  way,  see 

Illinois  C.  R.  Co.  v.  Houghton  (111.)  1  L.  It.  A. 

1213,  and  note;  Narron  v.  Wilmington  &  W.  R. 

Co.  (N.  C.)  40  L.  R.  A.  415:  and  Northern  P. 
H.  Co   v.  Ely  (Wash.)  post,  526. 
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Orena  v.  Santa  Barbara,  91  Cal.  631,  28 
Pac  268. 

No  difference  exists,  so  far  as  the  public 
nature  of  the  highway  is  concerned,  between 
railroads  operated  by  the  state  and  those 
operated  by  any  other  agency  of  its  selec- 
tion. 

Southern  P.  Co.  v.  Burr,  86  Cal.  279,  24 
Pac.  1032. 

31  r.  William  F.  Herrin,  with  Messrs. 
William  Singer,  Jr.,  and  C.  B.  Sessions, 
also  for  appellant: 

There  is  no  particular  form  necessary  in 
the  dedication  of  land  to  a  public  use.  All 
that  is  requisite  is  the  assent  of  the  owner 
of  the  land,  and  the  fact  of  its  use  for  the 
public  purpose  intended  by  the  appropria- 
tion. 

Cincinnati  v.  White,  6  Pet.  434,  8  L.  ed. 
454;  United  States  v.  Union  P.  R.  Co.  91 
U.  S.  81,  23  L.  ed.  229;  Beekman  v.  Sara- 
toga d  S.  R.  Co.  3  Paige,  45,  22  Am.  Dec. 
679;  Olcott  v.  Fond  du  Lac  County  Supers. 
16  Wall.  691,  21  L.  ed.  387. 

Railroads  are  public  highways,  dedicated 
to  a  public  use. 

9  Am.  &  Eng.  Enc.  Law,  p.  365;  White- 
sides  v.  Queen,  13  Utah,  341,  44  Pac.  1032; 
Com.  v.  Wilkinson,  16  Pick.  175, 26  Am.  Dec. 
655;  Penn  Mut.  L.  Ins.  Co.  v.  Eeiss,  141 
111.  35,  31  N.  E.  138;  19  Am.  &  Eng.  Enc 
Law,  pp.  371.  842;  San  Francisco,  A.  d  8. 
R.  Co.  v.  Caldwell,  31  Cal.  371;  Moran  v. 
Ross,  79  Cal.  159,  21  Pac.  547. 

The  width  of  the  way  is  expressed  in  the 
act  of  Congress  creating  and  granting  it, 
and  inquiry  is  precluded. 

Jones.  Easements,  $  385 ;  Joy  v.  St.  Louis, 
138  U.  S.  45,  34  L.  ed.  857,  11  Sup.  Ct.  Rep. 
243;  Smith  v.  San  Luis  Obispo,  95  Cal.  471, 
30  Pac.  591;  Central  P.  R.  Co.  v.  Benity,  5 
Sawy.  119,  Fed.  Cas.  No.  2,551;  Southern 
P.  Co.  v.  B«it,  86  Cal.  284,  24  Pac.  1032; 
Northern  P.  R.  Co.  v.  Smith,  171  U.  S.  275, 
43  L.  ed.  163,  18  Sup.  Ct.  Rep.  794. 

The  act  of  July  1,  1862,  creating  and  con- 
ferring plaintiff's  right  of  way,  though  but 
technically  an  easement,  is  a  conclusive  de- 
termination of  the  necessary  width  of  such 
way. 

Central  P.  R.  Co.  v.  Benity,  5  Sawy.  118, 
Fed.  Cas.  No.  2,551;  Southern  P.  Co.  v. 
Burr,  86  Cal.  279,  24  Pac.  1032;  Visalia  v. 
Jacob,  65  Cal.  434,  52  Am.  Rep.  303,  4  Pac 
433:  St.  Joseph  d  D.  C.  R.  Co.  v.  Baldwin, 
103  U.  S.  426,  26  L.  ed.  578;  Bybee  v.  Ore- 
gon  d  C.  R.  Co.  139  U.  S.  663,  35  L.  ed. 
305,  11  Sup.  Ct.  Rep.  641;  Northern  P.  R. 
Co.  v.  Smith,  171  U.  S.  269,  43  L.  ed.  161, 
18  Sup.  Ct.  Rep.  794;  New  Mexico  v.  United 
States  Trust  Co.  172  U.  S.  171,  43  L.  ed. 
407,  19  Sup.  Ct.  Rep.  128. 

The  passage  of  trains  over  the  track  and 
roadbed  extending  through  the  right-of-way 
lands  is  such  re-entry  and  daily  interrup- 
tion of  the  possession  of  adverse  occupants 
within  the  limits  of  the  way  as  to  preclude 
the  possibility  of  an  adverse  occupant  ac- 
quiring a  prescriptive  right. 
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Jones,  Easements,  §  281,  p.  232;  San 
Francisco,  A.  &  S.  R.  Co.  v.  Caldtcell,  31 
Cal.  372;  Orena  v.  Santa  Barbara,  91  Cal. 
€31,  28  Pac.  268. 

No  lapse  of  time  can  legalize  a  public  nui- 
sance amounting  to  an  actual  obstruction 
of  public  right. 

Civil  Code,  §  3490;  Hoadley  v.  San  Fran- 
cisco, 50  Cal.  265;  Visalia  v.  Jacob,  65  Cal. 
435,  52  Am.  Rep.  303,  4  Pac.  433;  People  v. 
Pope,  53  Cal.  450;  Yolo  County  v.  Barney, 
79  Cal.  378,  21  Pac.  833;  San  Leandro  v. 
LeBreton,  72  Cal.  177,  13  Pac.  405;  San 
Francisco  v.  Bradbury,  92  Cal.  414,  28  Pac. 
£03;  San  Francisco  Bd.  of  Edu.  v.  Martin, 
fl2  Cal.  218,  28  Pac.  799;  Archer  v.  Salinas 
Oity,  93  Cal.  51,  16  L.  R.  A.  145,  28  Pac. 
839;  Southern  P.  Co,  v.  Burr,  86  Cal.  279, 
24  Pac.  1032;  Northern  P.  R.  Co.  v.  Smith, 
171  U.  S.  260,  43  L.  ed.  157,  18  Sup.  Ct. 
Rep.  794;  Doran  v.  Central  P.  R.  Co.  24  Cal. 
245;  San  Francisco  v.  Sullivan,  50  Cal. 
606;  People  v.  Cold  Run  Ditch  d  Min.  Co. 
m  Cal.  152,  56  Am.  Rep.  80,  4  Pac.  1152; 
Ex  parte  Taylor,  87  Cal.  91,  25  Pac.  258; 
Hargro  v.  Bodgdon,  89  Cal.  623,  26  Pac. 
1106;  Archer  v.  Salinas  City,  93  Cal.  43, 
16  L.  R.  A.  145,  28  Pac.  839;  Southern  P. 
R.  Co.  v.  Ferris,  93  Cal.  263,  18  L.  R.  A. 
510.  28  Pac.  828;  Sumner  v.  Peebles,  5 
Wash.  471,  32  Pac.  221.  1000. 

Messrs.  Tabor  Sc  Tabor,  for  respond- 
ents: 

If  appellant  can  maintain  the  present  ac- 
tion— ejectment — at  all,  then  the  plea  of  the 
bar  of  the  statute  is  good. 

Allen  v.  McKay,  120  Cal.  337,  53  Pac. 
828;  McManus  v. .  O' Sullivan,  48  Cal.  7; 
Bayes  v.  Martin,  45  Cal.  559. 

The  title  of  the  Central  Pacific  to  the 
right  of  way  and  odd  sections  is  by  pur- 
chase. Hence  the  public  have  no  such  inter- 
est in  ways  so  secured  as  would  authorize 
or  empower  the  government  to  interfere  in 
regard  to  its  management  and  control. 

Lake  Erie  A  W.  R.  Co.  v.  Whitham,  155 
111.  514,  28  L.  R.  A.  612,  40  N.  E.  1014. 

A  railroad  right  of  way  may  be  extin- 
guished by  the  actual  adverse  possession  of 
the  locus  in  quo  in  all  respects  as  his  own, 
by  the  owner  of  the  servient  tenement. 

Pollock  v.  Maysville  A  B.  S.  R.  Co.  103 
Ky.  84,  44  S.  W.  359;  Illinois  C.  R.  Co.  v. 
Moore,  160  111.  9,  43  N.  £.  364;  San  Fran- 
cisco v.  Straut,  84  Cal.  124,  24  Pac.  814; 
Hoadley  v.  San  Francisco,  50  Cal.  276. 

Cal.  Conk  art.  13,  §  1,  says:  No  proper- 
ty owned  by  the  United  States  government, 
the  state,  or  any  municipal  corporation 
within  the  state,  is  subject  to  taxation. 

But  the  right  of  way  belonging  to  the 
railroad  is  by  §  10,  art.  13,  of  the  said  Con- 
stitution made  liable  to  taxation. 

This  is  a  declaration  that  the  right  of 
way  belonging  to  a  railroad  company  is  not 
a  "highway"  in  the  sense  that  roads,  streets, 
alleys,  bridges,  etc.,  are. 

On  petition  for  rehearing. 

The  congressional  act  of  1862,  and  that  of 
1864,  amendatory  thereof,  contain  two  dis- 
tinct grants.  Since  the  grant  of  the  odd 
sections  is  a  grant  in  prcssenti  the  legal  title 
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in  fee  vested  in  the  railroad  company  eo 
inetanti  upon  the  filing  of  the  map  or  plat 
of  definite  location  in  the  local  United 
States  Land  Office.  But  the  grant  of  the 
right  of  way  attached  at  no  earlier  date.  It 
was  fixed  by  the  same  act,  i.  e.,  the  filing 
of  the  map  of  definite  location. 

TSTow  §  2  of  the  act  of  1862  granted  the 
right  of  way  where  "it  may  pass  over  the 
public  lands."  But  the  odd  sections,  hav- 
ing been  granted  in  pratsenti  to  the  railroad 
company,  are  not  public  lands.  Hence  no 
right  of  way  is  granted  over  these  odd  sec- 
tions. The  railroad  company  in  selling 
these  odd  sections  reserves  a  right  of  way 
200  feet  wide  on  either  side  of  the  center 
of  its  main  track.  Owning  the  title  in  fee 
to  the  entire  odd  sections  granted  by  Con- 
gress, it  holds  the  same  as  any  other  private 
owner  would  hold  them;  and  limitation 
would  run  in  favor  of  one  claiming  the  same 
adversely,  whether  crossed  by  the  "right  of 
way"  or  not,  except  in  so  far  as  the  use  of 
the  roadbed  and  right  of  way  immediately 
adjoining  it  for  railroad  purposes  by  the 
railroad,  possessio  pedis,  interfered  with 
such  adverse  possession. 

Calcasieu  Lumber  Co.  v.  Harris,  77  Tex. 
18,  13  S.  VV.  453. 

Messrs.  Tattle  Sc  Wright  also  for  re- 
spondents. 

Van  Dyke,  J.,  delivered  the  opinion  of 
the  court: 
The  questions  involved  in  this  appeal  are : 

( 1 )  Whether  a  railroad  right  of  way  is  such 
a  public  use  as  to  prevent  the  running  of  the 
statute  of  limitations,  or  the  acquisition  of 
an    adverse    title  thereto  by  prescription. 

(2)  In  case  of  intrusion  upon  such  right  of 
way,  is  ejectment  the  proper  remedy  T 

Respondent  Hyatt  entered  upon  and  oc- 
cupied, for  more  than  five  years  prior  to  the 
commencement  of  the  action,  a  portion  of  the 
right  of  way  in  Placer  county  granted  to  the 
Central  Pacific  Railroad  Company  by  act  of 
Congress  of  July  1,  1862  (12  Stat,  at  L. 
489,  chap.  120).  The  court  finds  that 
prior  to  1867  the  predecessor  of  the  plain- 
tiff constructed  its  line  of  railroad  over  said 
right  of  way,  and  plaintiff  and  its  predeces- 
sor have  ever  since  maintained  its  railroad 
over  said  right  of  way;  that  the  defendant 
Hyatt  has  been  in  the  open,  notorious,  and 
exclusive  possession  and  occupancy  of  the 
property  described  in  the  complaint  for 
more  than  five  years  previous  to  the  com- 
mencement of  the  action,  and  has  paid  taxes 
thereon,  and  defendant  Savage  was  the  ten- 
ant of  said  Hyatt,  but  that  plaintiff  during 
said  time  has  also  paid  all  taxes  levied  and 
assessed  upon  said  right  of  way.  The  court 
below  held,  as  a  conclusion  of  law  from  the 
facts  found,  that  the  plaintiff  is  not  entitled 
to  recover  possession  of  the  premises  in  ques- 
tion, and  from  the  judgment  in  favor  of  de- 
fendant the  plaintiff  appeals. 

1.  The  questions  involved  are  not  new.  but 
have  been  passed  upon  frequently  in  the 
courts  of  the  United  States,  and  in  this 
state  and  other  states.  In  San  Francisco, 
A.  A  8.  R.  Co.  v.  Caldwell,  31  Cal.  371,  this 
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court  says:     "Whether  the  use  of  the  prop- 
erty taken  for  the   purposes  of  the  rail- 
road   is    a    public    use    within  -the   mean- 
ing of  the  Constitution,  or  the  contrary,  is 
involved  in  the  question  presented  for  con- 
sideration.    But  on  this  subject  there  is  no 
room  for  controversy  at  this  day,  if  respect 
is  paid  to  the  adjudications  of  the  highest 
courts  of  the  land.    Railroads  are  esteemed 
as  public  highways,  constructed  for  the  ad- 
vantage of  the  public," — citing  several  au- 
thorities  from   other   states.     In   Moron  v. 
Rossf  79  Cal.  159,  21  Pac.  547,  it  is  said: 
"Railways  are  a  species  of  public  highways, 
and  as  such  have  uniformly  been  held  to  be 
public  improvements,  to  which  the  right  of 
eminent  domain  attaches,  although  they  may 
be  constructed  by  private  corporations  or  in- 
dividuals, and  operated  for  the  emoluments 
to  be  derived  therefrom  by  the  operators," 
— citing  Mills,  Em.  Dom.  §  14;  Wood,  Rail- 
way Law,  S  226;  and  other  cases.     South- 
ern P.  Co.  v.  Burr,  86  Cal.  279,  24  Pac.  1032, 
was  an  action  like  this,  to  recover  posses- 
sion of  about  5  acres  of  land  situated  in 
Placer  county,  within  and  forming  a  part  of 
the  right  of  way  granted  to  the  Central  Pa- 
cific Railroad  Company  by  the  act  of  Con- 
gress referred  to;  citing  from  $  2  of  that 
act,  wherein  the  right  of  way  is  granted  to 
the   Centra]    Pacific  Railroad   Company   of 
California  for  the  construction  of  said  rail- 
road through  the  public  lands,  the  plaintiff 
in  that  case,  as  in  this,  being  the  successor 
in  interest  of  said  grantee.     The  defendant 
in  that  case  was  the  successor  in  interest  of 
the  party  to  whom  a  patent  to  the  quarter 
section  embracing  the  disputed  premises  was 
issued  by  the  United  States  in  December, 
1880,  and  as  such  he  claimed  title  in  fee. 
The  defendant  had  the  land  inclosed,  and 
the  plaintiff  offered  to  allow  him  to  main- 
tain his  iDclosure,  and  use  the  land,  on  con- 
dition that  he  would  accept  a  lease  thereof, 
and  pay  a  nominal  rent,  which  he  accepted ; 
but  at  the  expiration  of  the  term  of  one 
year  he  refused  to  renew  it,  claiming  the 
land  as  his  own.    After  commenting  upon 
some  other  cases,  the  court  says:     "Here 
there  was  a  Bpecial  grant  of  a  right  of  way 
200  feet  in  width  on  each  side  of  the  road. 
This  grant  is  a  conclusive  legislative  deter- 
mination of  the  reasonable  and  necessary 
quantity  of  land  to  be  dedicated  to  this  pub- 
lic use,  and  it  necessarily  involves  a  right 
of  possession  in  the  grantee,  and  is  inconsist- 
ent with  any  adverse  possession  of  any  part 
of  the  land  embraced  within  the  grant.     It 
is  true,  the  strip  of  land  now  actually  occu- 
pied by  the  roadbed  and  telegraph  line  may 
be  only  a  small  part  of  the  400  feet  granted, 
but  this   fact  is  of  no  consequence.    The 
company  may  at  some  time  want  to   use 
more  land  for  side  tracks  or  other  purposes, 
and  it  is  entitled  to  have  the  land  clear  and 
unobstructed  whenever  it  shall  have  occa- 
sion to  do  so."     In  Olcott  v.  Fond  du  Lao 
County  Super*.  16  Wall.  678,  21  L.  ed.  382, 
the  United    States    Supreme    Court  says: 
"That  railroads,  though  constructed  by  pri- 
vate corporations  and  owned  by  them,  are 
public  highways,  has  been  the  doctrine  of 
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nearly  all  the  courts  ever  since  such  conven- 
iences for  passage  and  transportation  have- 
had  any  existence.    Very  early  the  question* 
arose  whether  a  state's  right  of  eminent  do- 
main could  be  exercised  by  a  private  corpo- 
ration created  for  the  purpose  of  construct- 
ing a  railroad.    Clearly,  it  could  not,  un- 
less taking  land  for  such  a  purpose  by  such 
an  agency  is  taking  land  for  public  use. 
The  right  of  eminent  domain  nowhere  justi- 
fies taking  property  for  private  use.    Yet  it 
is  a   doctrine  universally  accepted  that  a 
state  legislature  may  authorize  a   private- 
corporation  to  take  land  for  the  construc- 
tion of  such  a  road,  making  compensation* 
to  the  owner.     What  else  does  this  doctrine- 
mean  if  not  that  building  a  railroad,  though 
it  be  built  by  a  private  corporation,  is  an 
act  done  for  a  public  use?    And  the  reason 
why  the  use  has  always  been  held  a  public 
one  is  that  such  a  road  is  a  highway,  wheth- 
er made  by  the  government  itself  or  by  the 
agency  of  corporate  bodies,  or  even  by  indi- 
viduals when  they  obtain  their  power  to- 
[  construct    it    from    legislative    grant.     It 
would  be  useless  to  cite  the  numerous  deci- 
sions to  this  effect  which  have  been  made 
in  the  state  courts.     .     .     .     It  is  said  that 
railroads  are  not  public  highways  per  se; 
that  they  are  only  declared  such  by  the  de- 
cisions of  the  courts;   and  that  they  have 
been  declared  public  only  with  respect  to 
the  power  of  eminent  domain.    This  is  a 
mistake.     In   their    very   nature   they    are 
public  highways.     It  needed  no  decision  of 
courts  to  make  them  such.     True,  they  must 
be  used  in  their  peculiar  manner,  and  under 
certain  restrictions,  but  they  are  facilities 
for  passage  and  transportation  afforded  to- 
the  public  of  which  the  public  has  a  right 
to  avail  itself.     As  well  might  it  be  said  a 
turnpike   is   a   highway,   only  because   de- 
clared such  by  judicial  decision.    A  railroad 
built  by  a  state  no  one  claims  would  be  any- 
thing else  than  a  public  highway,  justifying 
taxation  for  its  construction  and  mainte- 
nance, though  it  could  be  no  more  open  to 
public  use  than  is  a  road  built  and  owned  by 
a  corporation ;  yet  it  is  the  purpose  and  the 
uses  of  a  work  which  determine  its  charac- 
ter."    In  Venable  v.  Wabash  Western  R.  Co. 
112  Mo.  103,  18  L.  R.  A.  68,  20  S.  W.  493. 
it  was  held  that  a  conveyance  to  a  railroad 
company  of  a  right  of  way  though  the  gran- 
tor's land  is  a  dedication  to  the  public.     In 
the  court  opinion  it  is  said :     "There  can  be? 
no  doubt  from  the  text-books  and  adjudica- 
tions that,  where  a  railroad  is  empowered, 
as  in  the  present  instance,  to  condemn  land 
for  a  public  use,  it  occupies  in  all  respects 
the  same  footing  as  any  other  corporation 
or  quasi  corporation,   municipal   or  other- 
wise, or  governmental  agency,  when  exercis- 
ing similar  authority,  to  obtain  land  for  a 
market  place,  for  a  street,  highway,  jail,  or 
courthouse."     In  St.  Joseph  d  D.  0.  R.  Co. 
v.  Baldwin,  103  U.  S.  426,  26  L.  ed.  578,  the 
court  had  under  consideration  the  congres- 
sional railroad  right  of  way  grant  above  re- 
ferred to.    "The  right  of  way  for  the  whole 
distance  of  the  proposed  route  was  a  very 
important  part  of  the  aid  given.     If  the 
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•company  could  be  compelled  to  purchase  its 
way  over  any  section  that  might  be  occu- 
pied in  advance  of  its  location,  very  serious 
•obstacles  would  be  often  imposed  to  the  prog- 
ress of  the  road.  For  any  loss  of  lands  by 
settlement  or  reservation  other  lands  are 

given,  but  for  the  loss  of  the  right  of  wav 
y  these  means  no  compensation  is  provid- 
ed, nor  could  any  be  given  by  the  substitu- 
tion of  another  route.  The  uncertainty  as 
to  the  ultimate  location  of  the  line  of  the 
road  is  recognized  throughout  the  act,  and 
where  any  qualification  is  intended  in  the 
operation  of  the  grant  of  lands  from  this 
circumstance  it  is  designated.  Had  a  simi- 
lar qualification  upon  the  absolute  grant  of 
the  right  of  way  been  intended,  it  can  hard- 
ly be  doubted  that  it  would  have  been  ex- 
pressed. The  fact  that  none  is  expressed  is 
conclusive  that  none  exists.  .  .  .  We 
are  of  opinion,  therefore,  that  all  persons  ac- 
quiring any  portion  of  the  public  lands,  aft- 
er the  passage  of  the  act  in  question,  took 
the  same  subject  to  the  right  of  way  con- 
ferred by  it  for  the  proposed  road."  Jones 
on  Easements  lays  down  the  rule  that  the 
prescriptive  right  to  a  passageway  along 
the  track  or  right  of  way  of  a  railroad  can- 
not be  acquired  by  the  public,  or  by  individ- 
uals, while  the  railroad  is  constantly  using 
a  single  track  over  such  right  of  way.  The 
construction  and  operation  of  one  track  on 
its  location  is  an  assertion  of  right  to  the  en- 
tire width  of  its  right  of  way.  The  pres- 
ence of  one  track,  constantly  in  use,  is  a 
definite  badge  of  ownership,  and  the  only 
practical  assertion  of  title  that  can  be  made. 
If  the  public  has  used  paths  by  the  side  of 
the  railroad  track  for  any  length  of  time, 
the  use  must  be  considered  as  permissive, 
and  not  adverse;  citing  a  long  list  of  au- 
thorities from  different  states.  Jones,  Ease- 
ments, p.  232,  SS  2,  81.  Individuals  may 
intrude  upon  or  obstruct  the  public  thor- 
oughfare, but  cannot  acquire  title  by  pre- 
scription to  such  lands.  Orena  v.  Santa 
Barbara,  91  Cal.  631,  28  Pac.  268;  Eoadley 
v.  Ban  Francisco,  50  Cal.  265;  Visalia  v. 
Jacob,  65  Cal.  435,  52  Am.  Rep.  303,  4  Pac. 
433;  People  v.  Pope,  53  Cal.  450;  San  Fran- 
cisco v.  Bradbury,  92  Cal.  414,  28  Pac.  803; 
Archer  v.  Salinas  City,  93  Cal.  51,  16  L.  R. 
A.  145,  28  Pac.  839. 

2.  Respondents  counsel  contend  that,  "if 
the  appellant  can  maintain  the  present  ac- 
tion [ejectment]  at  all,  then  the  plea  of  the 
t>ar  of  the  statute  1b  good."  And  he  cites 
in  support  of  this  contention  Allen  v.  Mo- 
Kay  A  Co.  120  Cal.  332,  52  Pac.  828,  where- 
in it  is  claimed  the  court  held  that,  if  the 
title  to  the  lands  in  question  was  such  as  to 
found  thereon  an  action  to  recover  the  pos- 
session of  the  same,  such  title  may  be  lost 
t>y  adverse  possession.  That  was  an  action 
to  recover  possession  of  a  tract  of  land  in 
Humboldt  county  covered  by  the  waters  of 
Humboldt  bay,  and  the  court  says:  "If 
the  land  in  controversy  was  not  private 
property,  plaintiffs  had  no  title.  If  it  was 
private  property,  there  certainly  could  be 
an  adverse  occupancy  of  it  for  the  statu- 
tory period."  The  difference  between  that 
£4  L.  R.  A. 


and  this  is  that  the  contest  there  was  in 
reference  to  the  ownership  and  possession 
of  private  property.  Here,  as  already 
shown,  the  premises  in  question  were 
granted  for,  and  dedicated  to,  a  public  use. 
There  is  but  one  form  of  civil  action  in 
this  state.  The  substance  of  the  action  de- 
termines its  character.  Being  entitled  to 
the  possession  of  the  premises  in  question 
as  a  part  of  the  railroad  right  of  way  un- 
der the  congressional  grant  for  the  pur- 
poses therein  specified,  and  the  defendants 
having  intruded  thereupon  and  withholding 
the  same,  the  plaintiff  has  a  right  to  recov- 
er the  possession  thereof  by  any  appropri- 
ate action;  and  whether  that  action  be 
called  "ejectment,"  or  by  any  other  name, 
iB  quite  immaterial.  Central  P.  R.  Co.  v. 
Bcnity,  5  Sawv.  118,  Fed.  Cas.  No.  2,551, 
was  an  action  in  ejectment  by  the  railroad 
company  against  the  defendant  therein  for 
a  portion  of  the  railroad  right  of  way  ac- 
quired under  the  grant  in  question.  The 
court  there  says:  "If  the  plaintiff  is  en- 
titled to  actual  possession  of  the  land  for 
the  purpose  of  effecting  the  object  in  view 
when  the  right  of  wav  was  granted,  it  can 
recover  such  possession  in  some  judicial 
proceeding.  The  mere  form  of  the  action 
has  ceased  to  be  of  any  importance  in  this 
court.  There  is  now  but  one  form  for  all 
common-law  actions.  .  .  .  We  think 
this  complaint  does  state  a  good  case.  It 
may  be  admitted  that  for  the  obstruction 
of  a  mere  easement  the  recovery  of  the  pos- 
session of  the  land  itself  would  not  be  the 
proper  remedy.  But,  in  order  that  the 
plaintiff  in  the  case  at  bar  may  make  such 
use  of  the  land  as  the  grantor  intended  it 
should  under  the  grant  of  a  right  of  way, 
it  becomes  necessary  to  take  and  keep  an 
actual  possession  of  the  land."  Southern 
P.  Co.  v.  Burr,  86  Cal.  279,  24  Pac  1032, 
was  also  an  action  at  law  to  recover  posses- 
sion of  a  portion  of  the  railroad  right  of 
way  in  question.  As  already  shown,  the 
court  held  that  that  action  wae  not  only 
maintainable  but  that  the  statute  of  limi- 
tation did  not  run  against  the  right  of 
the  plaintiff  therein.  Visalia  v.  Jacob,  65 
Cal.  435,  52  Am.  Rep.  303,  4  Pac.  433,  was 
also  an  action  of  ejectment,  and  the  court 
in  passing  says:  "An  action  of  ejectment 
may  be  maintained  by  a  municipal  corpo- 
ration for  the  recovery  of  the  possession  of 
a  street  wrongfully  possessed  by  an  individ- 
ual, whether  the  corporation  owns  the  fee 
or  the  adjoining  proprietor  retains  it.  In 
the  latter  case  the  right  of  the  municipal- 
ity to  regulate  the  public  use,  and,  for 
that  purpose,  to  possess,  use,  and  control 
the  property,  is  treated  by  the  courts 
as  a  legal,  and  not  merely  an  equitable, 
right," — citing  authorities;  and  adding: 
''But  it  does  not  follow  that  such  an  action 
is  barred  by  an  adverse  possession  for  a 
statutory  period;"  and  referring  to  San 
Francisco  v.  Calderwood,  31  Cal.  589,  91 
Am.  Dec.  542,  where  it  seems  to  have  been 
held  that  ejectment  would  be  barred,  the 
court  says:     "But  in  that  case  it  was  found 
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that  the  'slip'  had  never  been  dedicated  to 
the  public  use/' — referring,  as  against  that 
case,  to  Hoadley  v.  San  Francisco,  50  Cal. 
265,  and  People  v.  Pope,  53  Cal.  450.  San 
Francisco  v.  Bradbury,  92  Cal.  414,  28  Pac. 
803,  was  ejectment  to  recover  the  possession 
of  an  engine  lot  reserved  to  the  city  under 
the  Van  Ness  ordinance.    See  also  the  later 


case  of  San  Francisco  v.  Qrote,  120  Cal.  60, 
41  L.  R.  A.  335,  52  Pac.  127. 

For    the   reasons    stated,    the    judgment 
must  be  reversed;  and  it  is  so  ordered. 


We  concur:  Garonette,  J., 
Rehearing  denied. 


J. 


WASHINGTON  SUPREME  COURT. 


NORTHERN    PACIFIC    RAILWAY    COM- 
PANY, Appt.t 
v. 

William  ELY  et  al.,  Respts. 


( Wash. 


) 


1.  The  statute  of  limitations  runs 
agralnst  a  rlgrht  of  action  to  recover  pos- 
session of  a  portion  of  a  railroad  right  of  way 
In  adverse  possession  of  a  third  person. 

S.  A  railroad  company  cannot  set  up 
the  rlgrnts  of  the  arovernment  to  defeat 
a  title  acquired  through  adverse  possession 
by  a  third  person  to  a  portion  of  its  right  of 
way. 

8.  A  railroad  company  is  estopped  to 
assert  title  to  a  portion  of  its  rift-ht 
of  way  upon  which  third  persons  have,  with 
its  knowledge,  placed  valuable  improvements 
under  a  claim  of  title  from  the  government, 
and  in  possession  of  which  they  have  been  for 
a  period  exceeding  that  designated  by  the 
statute  of  limitations  for  the  recovery  of 
real  property,  and  the  streets  upon  which 
were  located  with  reference  to  others  estab- 
lished by  the  railroad  company 

(June  29,  1001.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  Spokane  County 
in  favor  of  defendants  in  an  action  brought 
to  recover  possession  of  portions  of  plain- 
tiff's right  of  way  which  were  held  adversely 
by  defendants.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  C.  W.  Bum  and  James  B. 
Kerr,  with  Messrs.  Stephens  Sc  Bonn, 
for  appellant: 

The  act  of  Congress  conferred  upon  the 
company  the  right  to  locate  its  route,  and 
granted  a  right  of  way  over  the  public  lands 
400  feet  wide, — 200  feet  on  each  side  of  the 
railroad. 

Proof  that  the  premises  in  controversy 
over  which  the  roaa  was  constructed  were 
public  lands  on  July  2,  1864,  established  the 
title  of  the  Northern  Pacific  Railroad  Com- 
pany under  the  grant. 

St.  Joseph  d  D.  C.  R.  Co.  v.  Baldwin,  103 
U.  S.  426,  26  L.  ed.  578 ;  Bybee  v.  Oregon  d 
C.  R.  Co.  139  U.  S.  663,  35  L.  ed.  305,  11 
Sup.  Ct.  Hep.  641;  Central  P.  R.  Co.  v. 
Dyer,  1  Sawy.  641,  Fed.  Cas.  No.  2,552; 
Hamilton  v.  Spokane  d  P.  R.  Co.  2  Idaho, 
898,  28  Pac.  408. 

The  estate  which  passed  under  this  grant 

Notk. — Bee  the  preceding  case  of  Southern  P. 
Co.  v.  Hyatt  (Cal.) 
54  L.  R.  A. 


is  more  than  a  technical  ''right  of  way"  or 
easement,  and  is  a  qualified  fee  with  the 
incidents  of  possession  and  exclusive  use 
and  enjoyment  of  the  whole  strip  granted. 

Missouri,  K.  d  T.  R.  Co.  v.  Roberts,  152 
U.  S.  114,  38  L.  ed.  377,  14  Sup.  Ct.  Rep. 
496;  New  Mexico  v.  United  States  Trust  Co. 
172  U.  S.  171,  43  L.  ed.  407,  19  Sup.  Ct. 
Rep.  128. 

The  grant  of  right  of  way  was  conferred 
upon  the  Northern  Pacific  Railroad  Com- 
pany by  Congress  to  enable  it  to  perform 
the  duties  which  it  owed  the  public  under 
its  charter,  and  the  company  had  no  power 
to  part  with  any  portion  of  the  right  of 
way  so  granted  and  charged  by  the  act  of 
Congress  with  a  public  use. 

East  Alabama  R.  Co.  v.  Doe  em  dem. 
Visscher,  114  U.  S.  340,  29  L.  ed.  136,  5  Sup. 
Ct  Rep.  869;  Thomas  v.  West  Jersey  R.  Co. 
101  U.  S.  71,  25  L.  ed.  950;  Northern  P.  R. 
Co.  v.  Smith,  171  U.  S.  260,  43  L.  ed.  157, 
18  Sup.  Ct.  Rep.  794;  Southern  P.  Co.  v. 
Burr,  86  Cal.  279,  24  Pac.  1032;  Burtoft  v. 
Laughrey,  18  Mont.  43,  44  Pac.  406. 

The  doctrine  of  estoppel  does  not  apply 
where  rights  are  claimed  under  an  agree- 
ment with  a  corporation,  which  is  ultra 
vires  and  at  the  same  time  against  publie 
policy. 

Thomas  v.  West  Jersey  R.  Co.  101  U.  S. 
86,  25  L.  ed.  953;  Central  Transp.  Co.  v. 
Pullman's  Palace  Car  Co.  139  U.  S.  24,  35» 
L.  ed.  55,  11  Sup.  Ct.  Rep.  478. 

Messrs.  Samuel  B.  Stent  and  Freder- 
ick W.  Dewart,  for  respondent  Ely: 

Government  grants  are  construed  against 
the  grantee. 

Sioum  City  d  St.  P.  R.  Co.  v.  United 
States,  159  U.  S.  349,  40  L.  ed.  177,  16  Sup. 
Ct.  Rep.  17;  3  Washb.  Real  Prop.  4th  ed. 
p.  190;  Gildart  v.  Gladstone,  11  East,  675; 
Proprietors  of  Stourbridge  Canal  v.  Wheeleyr 
2  Barn.  &  Ad.  793;  Proprietors  of  Charle* 
River  Bridge  v.  Proprietors  of  Warren 
Bridge,  11  Pet.  420,  9  L.  ed.  773;  Dubuque 
d  P.  R.  Co.  v.  Litchfield,  23  How.  66,  16  L. 
ed.  500;  Rice  v.  Minnesota  d  N.  W.  R.  Co. 
1  Black,  360,  17  L.  ed.  147 ;  Borden  v.  North- 
ern P.  R.  Co.  154  U.  S.  325,  38  L.  ed.  1001,. 
14  Sup.  Ct.  Rep.  1030;  United  States  v. 
Oregon  d  C.  R.  Co.  164  U.  S.  539,  41  L.  ed. 
544,  17  Sup.  Ct  Rep.  165. 

When  the  railroad  was  first  built  through 
Spokane  the  railroad  company  construed  its- 
grant  as  being  only  200  feet  in  width. 

The  construction  given  to  the  contract  by 
the  parties  themselves  is  naturally  entitled 
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to  great  weight,  where  parties  later  desire 
to  change  their  claims. 

Chicago  v.  Sheldon,  9  Wall.  50,  19  L.  ecL 
694;  Bishop,  Contr.  §  412;  Topliff  v.  Topliff, 
122  U.  S.  131,  30  L.  ed.  1114,  7  Sup.  Ct. 
Rep.  1057;  Know  County  v.  Ninth  Nat. 
Bank,  147  U.  S.  100,  37  L.  ed.  97,  13  Sup. 
Ct.  Rep.  267 ;  Central  Trust  Co.  v.  Wabash, 
St.  L.  d  P.  R.  Co.  34  Fed.  255;  Metropjlitan 
Nat.  Bank  v.  Benedict  Co.  20  C.  C.  A.  377, 
36  U.  S.  App.  604,  74  Fed.  185;  Leete  v. 
Pacifio  Mill,  d  Min.  Co.  88  Fed.  967;  Helme 
v.  Strater,  52  N.  J.  Eq.  603,  30  Atl.  333; 
I  sham  v.  Parker,  3  Wash.  764,  29  Pac.  835. 

Whether  the  interest  of  plaintiff  is  an 
easement,  with  the  right  to  exclusive  pos- 
session and  use,  or  a  fee  qualified  and  lim- 
ited to  certain  uses,  each  of  these  may  be 
lost  by  adverse  possession,  unless  there  is 
something  in  plaintiff's  condition  by  reason 
of  which  the  statute  of  limitations  would 
not  apply. 

The  statute  of  limitations  does  not  "pre- 
sume a  grant  by  the  true  owner." 

3  Waahb.  Real  Prop.  4th  ed.  p.  134. 

The  government  save  to  respondent's 
predecessors  all  the  rights  and  interests  in 
the  property  which  the  government  pos- 
sessed. 

They  took  the  property  subject  to  the 
right  of  way  given  by  the  previous  grant. 

St.  Joseph  d  D.  C.  R.  Co.  v.  Baldwin,  103 
U.  S.  426,  26  L.  ed.  578 ;  Bybee  v.  Oregon  d 
C.  R.  Co.  139  U.  S.  663,  35  L.  ed.  305,  11 
Sup.  Ct.  Rep.  641. 

The  right  of  way  of  a  railroad  may  be 
lost  by  adverse  possession,  whether  the  rail- 
road has  merely  an  easement,  or  has  a  qual- 
ified fee,  or  an  absolute  fee. 

Nashville,  C.  d  St.  L.  R.  Co.  v.  Hammond, 
104  Ala.  191,  15  So.  935;  Coleman  v.  Flint 
d  P.  M.  R.  Co.  64  Mich.  160,  31  N.  W.  47 ; 
Matthews  v.  Lake  Shore  d  M.  S.  R.  Co.  110 
Mich.  170,  67  N.  W.  1111;  Pittsburgh,  C.  C. 
d  St.  L.  R.  Co.  v.  Stickley,  155  Ind.  312,  58 
N.  E.  192;  Illinois  C.  R.  Co.  v.  Houghton, 
126  111.  233,  1  L.  R.  A.  213,  18  N.  E.  301; 
Donahue  v.  Illinois  C.  R.  Co.  165  111.  640, 
46  N.  E.  714;  Turner  v.  Fitchburg  R.  Co. 
145  Mass.  433,  14  N.  E.  627;  Northern  P. 
R.  Co.  v.  Spokane,  56  Fed.  917,  12  C.  C.  A. 
246,  29  U.  S.  App.  81,  64  Fed.  506. 

A  railroad  right  of  way  may  be 
abandoned.. 

Platen  v.  Moorhead,  58  Minn.  324,  59  N. 
W.  1044;  Crolley  v.  Minneapolis  d  St.  L. 
R.  Co.  30  Minn.  541,  16  N.  W.  422;  People 
v.  Eel  River  d  E.  R.  Co.  98  Cal.  665,  33  Pac. 
728 ;  Lake  Brie  d  W.  R.  Co.  v.  Boswell,  137 
Ind.  336,  36  N.  E.  1103;  Fort  Worth  d  N. 
O.  R.  Co.  v.  Sweatt,  20  Tex.  Civ.  App.  543, 
60  S.  W.  162 ;  Muhle  v.  New  York,  T.  d  M. 
R.  Co.  86  Tex.  459,  25  S.  W.  607 ;  New  York, 
N.  H.  d  H.  R.  Co.  v.  Benedict,  169  Mass. 
262,  47  N.  E.  1027;  Westcott  v.  New  York 
d  N.  E.  R.  Co.  152  Mass.  465,  25  N.  E.  840; 
Bicknell  v.  New  York  d  N.  E.  R.  Co.  161 
Mass.  428,  37  N.  E.  378;  Proprietors  of 
Locks  d  Canals  v.  Nashua  d  L.  R.  Co.  104 
Mass.  1,  6  Am.  Rep.  181;  Henderson  v. 
Central  Pass.  R.  Co.  21  Fed.  358;  Central 
Iowa  R.  Co.  v.  Moult  on  d  A.  R.  Co.  57 
Iowa,  249,  10  N.  W.  639;  Hickox  v.  Chicago 
ML.  R.  A. 


d  C.  S.  R.  Co.  94  Mich.  237,  63  N.  W.  1105; 
Blakely  v.  Chicago,  K.  d  N.  R.  Co.  34  Neb. 
284,  51  N.  W.  767,  46  Neb.  272,  64  N.  W. 
972;  Roanoke  Invest.  Co.  v.  Kansas  City  d 
S.  E.  R.  Co.  108  Mo.  50,  17  S.  W.  1000  ^ 
Elliott,  Railroads,  §  931 ;  Norton  v.  London 
d  N.  W.  R.  Co.  L.  R.  9  Ch.  Div.  623. 

This  is  a  typical  case  for  the  application, 
of  the  doctrine  of  estoppel  in  pais. 

Berry  v.  Seawell,  13  C.  C.  A.  101,  31  U. 
S.  App.  30,  65  Fed.  742 ;  Walker  v.  Flint,  a 
McCrary,  507,  11  Fed.  31;  McBane  v.  Wil- 
son, 8  Fed.  734;  Cowley  v.  Spokane,  99  Fed. 
840;  Moore  v.  Brownfield,  10  Wash.  439,  3fr 
Pac.  113. 

Appellant  may  convey  indirectly  through 
abandonment  and  adverse  possession  this- 
part  of  its  property,  which  is  not  essential 
to  enable  it  to  perform  its  corporate  duties. 

Hartford  F.  Ins.  Co.  v.  Chicago,  M.  d  St. 
P.  R.  Co.  175  U.  S.  100,  44  L.  ed.  89,  20 
Sup.  Ct.  Rep.  33;  Union  P.  R.  Co.  v.  Chi- 
cago, R.  I.  d  P.  R.  Co.  163  U.  S.  564,  41  L. 
ed.  265,  16  Sup.  Ct.  Rep.  1173;  Pennsylva- 
nia R.  Co.  v.  St.  Louis,  A.  d  T.  H.  R.  Co. 
118  U.  S.  309,  30  L.  ed.  92,  6  Sup.  Ct.  Rep. 
1094;  Oregon  R.  d  Nov.  Co.  v.  Oregonian 
R.  Co.  130  U.  S.  1,  32  L.  ed.  837,  9  Sup.  Ct. 
Rep.  409. 

It  would  be  an  unreasonable  application 
of  ultra  vires  to  hold  that  a  release  by  a 
railroad  corporation  of  part  of  its  granted 
right  of  way  to  its  grantor  or  his  successors 
is  void. 

Thomas  v.  West  Jersey  R.  Co.  101  U.  8. 
71,  25  L.  ed.  950;  Olcott  v.  International  d 
O.  N.  R.  Co.  (Tex.  Civ.  App.)  28  S.  W.  728; 
American  Emigrant  Co.  v.  Adams  County, 
100  U.  S.  61,  25  L.  ed.  563;  Tacoma  v.  Lil- 
lis,  4  Wash.  797,  18  L.  R.  A.  372,  31  Pac. 
321 ;  Atlantic  d  P.  Teleg.  Co.  v.  Union  P.  R. 
Co.  1  McCrary,  541,  1  Fed.  745;  St.  Louis, 
V.  d  T.  H.  R.  Co.  v.  Terre  Haute  d  I.  R.  Co. 
145  U.  S.  393,  36  L.  ed.  748,  12  Sup.  Ct.  Rep. 
953. 

Even  if  there  were  valid  objection  to  the 
deeding  of  this  land  or  its  release  through 
the  limitation  statutes,  the  objection  could 
be  raised  only  by  the  United  States  itself  in 
a  direct  proceeding. 

American  Emigrant  Co.  v.  Adams  County, 
100  U.  S.  61,  25  L.  ed.  563;  Kings  County  v. 
Tulare  County,  119  Cal.  512,  51  Pac.  866; 
United  States  v.  Louisiana,  127  U.  S.  187, 
32  L.  ed.  68,  8  Sup.  Ct  Rep.  1047;  Stearns 
v.  Minnesota,  179  U.  S.  223,  45  L.  ed.  162, 
21  Sup.  Ct.  Rep.  73;  Crolley  v.  Minneapolis 
d  St.  L.  R.  Co.  30  Minn.  541,  16  N.  W.  422; 
Wheeler  v.  Chicago,  68  Fed.  526;  Northern 
P.  R.  Co.  v.  Miller,  20  Wash.  34,  54  Pac. 
603;  Fritts  v.  Palmer,  132  U.  S.  282,  33  L. 
ed.  317,  10  Sup.  Ct.  Rep.  93;  Phillips  v. 
Moore,  100  U.  S.  208,  25  L.  ed.  603;  South- 
em  P.  R.  Co.  v.  United  States,  16  C.  C.  A. 
114,  29  U.  S.  App.  669,  69  Fed.  47. 

The  laches  of  the  plaintiff  precludes  it 
from  obtaining  aid  from  a  court  of  equity. 

St.  Louis,  V.  d  T.  H.  R.  Co.  v.  Terre 
Haute  d  I.  R.  Co.  145  U.  S.  393,  36  L.  ed. 
748,  12  Sup.  Ct.  Rep.  953;  Boston,  C.  d  M. 
R.  Co.  v.  Boston  d  L.  R.  Co.  65  N.  H.  393, 
23  Atl.  529 ;  Olcott  v.  International  d  G.  N. 
R.  Co.    (Tex.    Civ.  App.)     28    S.  W.  728; 


528 


Washington  Supreme  Court. 


Juxb, 


Kuhn  v.  Port  Townsend,  12  Waah.  605,  29 
L.  R.  A.  445,  41  Pac.  923. 

Mr.  F.  T.  Post,  for  respondents  Brown  et 
nl.: 

A  railway  company  owes  certain  duties 
to  the  public,  but  it  holds  and  uses  its  prop- 
erty for  the  profit  of  its  stockholders.  The 
cases  holding  that  the  statute  of  limitations 
affords  no  defense  to  actions  for  encroach- 
ment upon  streets  and  roads  are  inappli- 
cable. A  railroad  is  not  a  public  highway 
in  the  sense  that  it  belongs  to  the  people. 
Railroad  officers  are  not  governmental 
agents  whose  laches  creates  no  bar. 

If  one  occupies  adversely  for  twenty  years 
land  owned  by  a  railway  company,  the  stat- 
ute of  limitations  should  raise  the  presump- 
tion of  a  grant,  for  the  company  nolds  its 
lands  for  private  gain,  as  a  private  propri- 
etor. 

Pittsburgh,  C.  C.  d  St.  L.  R.  Co.  v.  Stick- 
ley,  155  Ind.  312,  58  N.  £.  192;  Illinois  C. 
R.  Co.  v.  Houghton,  126  111.  233,  1  L.  R.  A. 
213,  18  N.  E.  301;  Illinois  C.  R.  Co.  v. 
O'Connor,  154  111.  550,  39  N.  E.  563;  Illi- 
nois C.  R.  Co.  v.  Moore,  160  111.  9,  43  N.  E. 
364;  Donahue  v.  Illinois  C.  R.  Co.  165  111. 
640,  46  N.  E.  714;  Matthews  v.  Lake  Shore 

4  M.  S.  R.  Co.  110  Mich.  170,  67  N.  W. 
1111;  Paxton  v.  Yazoo  d  M.  Valley  R.  Co. 
76  Miss.  536,  24  So.  536;  Oay  v.  Boston  d 
A.  R.  Co.  141  Mass.  407,  6  N.  E.  236;  19 
Am.  &  Eng.  Enc.  Law,  p.  26;  Northern  P. 
R.  Co.  v.  Spokane,  12  C.  C.  A.  246,  29  U. 
S.  App.  81,  64  Fed.  508. 

Even  a  public  corporation  may  lose  prop- 
erty rights  by  adverse  possession. 

Meyer  v.  Lincoln,  33  Neb.  566,  sub  nom. 
Meyer  v.  Graham,  18  L.  R.  A.  146,  50  N.  W. 
763. 

And  by  estoppel. 

Spokane  Street  R.  Co.  v.  Spokane  Palls, 
•6  Wash.  524,  33  Pac.  1072. 

Nothing  so  much  retards  the  growth  and 
prosperity  of  a  country  as  insecurity  of  title 
to  real  estate. 

Ward  v.  Bug  gin  8,  7  Wash.  624,  32  Pac. 
740,  1015,  36  Pac.  285;  Lewis  v.  Marshall, 
-5  Pet,  470,  8  L.  ed.  195;  Croxall  v.  Shererd, 

5  Wall.  269,  sub  nom.  Den  em  dem.  Cromall 
v.  Sherrerd,  18  L.  ed.  572. 

An  easement  may  be  lost  by  abandonment, 
as  well  as  by  adverse  possession. 

10  Am.  &  Eng.  Enc.  Law,  p.  434;  Snell  v. 
Levitt,  110  N.  Y.  595,  1  L.  R.  A.  414,  18  N. 
E.  370;  Washb.  Easements,  3d  ed.  p.  661; 
Louisville  d  N.  R.  Co.  v.  Covington,  2  Bush, 
526;  Lattimer  v.  lAvermore,  72  N.  Y.  174; 
Platen  v.  Moorhead,  58  Minn.  324,  59  N.  W. 
1044;  Muhle  v.  New  York,  T.  d  M.  R.  Co. 
86  Tex.  459,  25  S.  W.  607. 

The  appellant  and  its  predecessor  have  for 
almost  twenty  years  stood  silently  by  and 
seen  these  respondents  add  valuable  and 
permanent  improvements  to  the  respective 
pieces  of  property  in  question,  and  seen 
them  pay  taxes  thereon  during  all  said  time, 
and  pay  assessments  for  grading  streets  in 
front  of  these  lots,  without  protest,  without 
objection,  without  any  statement  whatso- 
ever of  any  claim  of  any  character  or  de- 
scription.    Such  conduct  works  an  estoppel. 

Fletcher  v.  Holmes,  25  Ind.  458;  Ander- 
54  L.  R.  A. 


son  v.  Hubble,  93  Ind.  570;  Oregg  v.  Von 
Phul,  1  Wall.  281,  17  L.  od.  537;  Arnold  v. 
Common,  50  Pa.  361;  Boeder  v.  Fouts,  5 
Wash.  135,  31  Pac.  432;  Anderson  v.  Arm- 
stead,  69  111.  452. 

Appellant  cannot  plead  ultra  vires. 

St.  Louis,  V.  d  T.  H.  R.  Co.  v.  Terrs 
Haute  d  I.  R.  Co.  145  U.  S.  393,  36  L.  ed. 
748,  12  Sup.  Ct.  Rep.  957;  Union  Trust  Co. 
v.  Illinois  Midland  R.  Co.  117  U.  S.  434,  29 
L.  ed.  963,  6  Sup.  Ct.  Rep.  827;  Taylor  v. 
South  d  North  Ala.  R.  Co.  4  Woods,  575, 
13  Fed.  155;  Nashua  d  L.  R.  Co.  v.  Boston 
d  L.  R.  Co.  27  Fed.  826;  Cincinnati,  H.  d 
D.  R.  Co.  v.  McKeen,  12  C.  C.  A.  14,  24  U. 
S.  App.  218,  64  Fed.  44;  Long  v.  Georgia  P. 
R.  Co.  91  Ala.  519,  8  So.  706;  Day  v.  Spiral 
Springs  Buggy  Co.  57  Mich.  146,  58  Am. 
Rep.  352,  23  N.  W.  628 ;  Tacoma  v.  Lillis,  4 
Wash.  806,  18  L.  R.  A.  372,  31  Pac  321. 

Messrs.  James  Dawson,  Henley,  Kel- 
lam,  A  Idndsley,  and  Joseph  Rosslow, 
for  respondents  Reith  et  al.: 

The  statute  of  limitations  is  a  statute  of 
repose,  constituting  a  statutory  bar,  and 
does  not  depend  upon  presumption  or  pre- 
scription. 

2  Washb.  Easements,  110;  3  Washb.  Ease- 
ments, 110;  Cooper  v.  Smith,  9  Serg.  &  R. 
26,  11  Am.  Dec.  661;  Reed  v.  Reed,  46  Pa. 
242:  Bentley's  Appeal,  99  Pa.  500;  Wick- 
ham  v.  Sprague,  18  Waah.  466,  51  Pac. 
1055;  Lewis  v.  Marshall,  5  Pet.  470,  8  L. 
ed.  195;  Leffingwell  v.  Warren,  2  Black, 
599,  17  L.  ed.  261;  Croxall  v.  Shererd,  5 
Wall:  269,  sub  nom.  Den  em  dem.  Cromall  v. 
Sherrerd,  18  L.  ed.  572;  Bioknell  v.  Corn- 
stock,  113  U.  S.  151,  28  L.  ed.  963,  5  Sup. 
Ct.  Rep.  399;  Illinois  C.  R.  Co.  ▼.  O'Connor, 
154  111.  550,  39  N.  E.  563;  Donahue  v.  Illi- 
nois C.  R.  Co.  165  111.  640,  46  N.  E.  714; 
Pamton  v.  Yazoo  d  M.  Valley  R.  Co.  76  Miss. 
536,  24  So.  536;  Olenn  v.  Dorsheimer,  28 
Fed.  907,  23  Fed.  697 ;  Flaten  v.  Moorhead, 
58  Minn.  324,  59  N.  W.  1044. 

So  long  as  the  company  does  not  cripple 
its  obligations  to  the  public,  it  has  full  dis- 
cretion as  to  how  much  of  the  right  of  way 
it  will  keep  or  abandon. 

Northern  P.  R.  Co.  v.  Spokane,  56  Fed. 
917,  Affirmed  in  12  C.  C.  A.  246,  29  U.  S. 
App.  81,  64  Fed.  506. 

Appellant  is  estopped  from  now  asserting, 
as  against  them,  the  claim  to  the  premises 
in  conflict  between  appellant  and  these  re- 
spondents. 

Atlantic  d  P.  Teleg.  Co.  v.  Union  P.  R. 
Co.  1  McCrary,  541,  1  Fed.  745;  Nauerth  v. 
Duke  (Iowa)  79  N.  W.  271;  Fletcher  v. 
Holmes,  25  Ind.  470;  Oregg  v.  Von  Phul,  10 
Wall.  281,  17  L.  ed.  538;  Arnold  v.  Corn- 
man,  50  Pa,  301 ;  Roedcr  v.  Fouts,  5  Wash. 
135,  31  Pac.  432;  Anderson  v.  Armstead.  69 
111.  452;  Niven  v.  Belknap,  2  Johns.  573; 
Chapman  v.  Chapman,  59  Pa.  214;  Red- 
mond v.  Excelsior  Sav.  Fund  d  Loan  Asso. 
194  Pa.  643,  45  Atl.  422;  Kirk  v.  Hamilton, 
102  U.  S.  68,  26  L.  ed.  79;  Anderson  v.  Hub- 
ble, 93  Ind.  570,  47  Am.  Rep.  394 ;  Richard- 
son v.  Chickering,  41  N.  H.  380,  77  Am.  Dec. 
769;  Meyer  v.  Lincoln,  33  Neb.  666,  sub 
nom.  Meyer  v.  Graham,  18  L.  R.  A.  146.  50 
N.  W.  763;  Pella  v.  Scholte,  24  Iowa,  293, 
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D5  Am.  Dec.  729 ;  Cincinnati  v.  First  Presby. 
Church,  8  Ohio,  298;  State  em  rel.  Atty.  Gen. 
v.  Janesville  Water  Co.  92  Wis.  496,  32  L. 
R.  A.  391,  66  N.  W.  512;  Com.  ex  rel.  Atty. 
Gen.  v.  Bala  d  B.  M.  Tump.  Co.  153  Pa.  47, 
25  AtL  1105;  Atty.  Gen.  v.  Delaware  d  B. 
B.  R.  Co.  27  N.  J.  Eq.  1. 

Appellant  is  prevented  by  the  laches  of 
its  predecessor  and  itself  from  maintaining 
this  action. 

Sackman  v.  Campbell,  15  Wash.  57,  45 
Pac.  895;  Sullivan  v.  Portland  d  K.  R.  Co. 
94  U.  S.  806,  24  L.  ed.  324;  Brown  v.  Buena 
Vista  County,  95  U.  8.  157,  24  L.  ed.  422; 
Wood  v.  Carpenter,  101  U.  S.  135,  25  L.  ed. 
807;  Hammond  v.  Hopkins,  143  U.  S.  251, 
36  L.  ed.  145,  12  Sup.  Ct.  Rep.  418;  Hardt 
v.  Heidweyer,  152  U.  S.  547,  38  L.  ed.  548, 
14  Sup.  Ct.  Rep.  671. 

Dunbar,  J.,  delivered  the  opinion  of  the 
court: 

This  action  was  brought  by  the  Northern 
Pacific  Railway  Company,  successor  to  the 
Northern  Pacific  Railroad  Company,  to  re- 
cover possession  of  certain  portions  of  its 
right  of  way  in  the  county  of  Spokane.  The 
complaint  alleges  that  the  plaintiff  was  the 
owner  and  entitled  to  the  possession  of  a 
strip  of  land  400  feet  wide,  and  that  defend- 
ants had  wrongfully  entered  thereon,  and 
judgment  was  demanded  for  the  removal  of 
*  cloud,  for  the  quieting  of  title  to  the 
lands  mentioned  in  the  complaint,  and  for 
the  possession  of  same.  Separate  answers 
were  interposed  by  many  of  the  defendants, 
-separate  trials  had,  and  separate  verdicts 
rendered.  A  single  judgment,  however,  was 
rendered,  determining  all  the  Issues  in  the 


It  may  be,  conceded,  we  think,  that  the 
right  of  way  which  embraces  the  land  in 
•dispute  was  granted  to  the  Northern  Pacific 
Railroad  Company  by  act  of  Congress  in 
1864  (13  Stat,  at  L.  365,  chap.  217),  and 
that  to  the  title  to  the  right  of  way  thus 
granted  to  the  Northern  Pacific  Railroad 
-Company  the  Northern  Pacific  Railway  Com- 
pany has  succeeded.  It  may  also  be  con- 
ceded, for  the  purposes  of  this  case,  that  the 
Northern  Pacific  Railway  Company  has 
complied  with  all  the  terms  and  provisions 
•of  the  act  of  Congress  aforesaid,  and  has 
constructed  its  railroad  through  the  whole 
•of  the  line  of  road  between  the  points  named 
in  the  granting  act;  that  a  map  of  definite 
location  was  filed  October  4,  1880,  prior  to 
the  acquiring  of  the  title  to  the  land  in  ques- 
tion by  the  defendants  or  their  predeces- 
sors or  grantors;  and  that  said  railroad  has 
been  continuously  operated  since  its  con- 
struction. The  defendants,  answering, 
claim  title  by  patent  from  the  United  States 
government.  The  land  was  acquired  under 
the  pre-emption  and  homestead  acts,  re- 
spectively, and  all  the  defendants  or  their 
grantors  have  been  in  quiet,  peaceful,  undis- 
turbed, and  undisputed  possession  of  said 
land  for  more  than  ten  years  immediately 
prior  to  the  commencement  of  this  action, 
many  of  them  for  nearly  twenty  years. 
Valuable  improvements  have  been  made  by 
the  defendants,  the  said  land  consisting  of 
S4  L.  R.  A.  34 


town  lots  in  the  city  of  Spokane,  and  hav* 
ing  been  platted  and  laid  out  as  additions 
to  the  city  of  Spokane  by  the  defendants  or 
their  grantors  after  acquiring  title  to  the 
same  from  the  United  States  government. 
During  all  these  years  no  claim  whatever 
to  these  lands  has  been  made  by  the  appel- 
lant. It  has  stood  by  and  seen  impiove- 
ments  made  thereon,  and,  in  the  case  of  de- 
fendant Brown,  an  agreement  was  entered 
into  between  him  and  Gen.  Sprague,  who 
was  then  the  general  superintendent  of  the 
Northern  Pacific  Railroad  Company,  that 
they  would  plat  their  lots  so  that  the  streets 
of  the  addition  which  the  railroad  company 
was  dedicating  would  correspond  with  and 
meet  the  streets  which  Brown  waa  dedicat- 
ing to  the  city  of  Spokane,  and  the  agree- 
ment was  carried  out  by  arranging  the 
streets  in  accordance  therewith.  These 
streets  have  been  used  by  the  public  for 
from  ten  to  eighteen  years.  The  testimony 
shows  that,  in  addition  to  the  improvements 
which  these  defendants  have  made  upon 
their  lots,  many  thousands  of  dollars  have 
been  paid  by  them  for  assessments  levied 
upon  abutting  land  for  the  improvement  of 
streets  running  through  this  right  of  way; 
that  the  appellant  has  never  paid  these  as- 
sessments; that  they  have  never  been  as- 
sessed to  the  appellant;  and  that  no  ques- 
tion has  ever  been  raised  by  the  appellant 
as  to  the  right  and  obligation  of  the  defend- 
ants to  pay  the  same.  While  the  record 
does  not  show  that  any  of  the  lands  owned 
by  the  defendants  were  deeded  to  them  by 
the  appellant,  it  does  show  that  the  North- 
ern Pacific  Railroad  Company  has  deeded  to 
other  parties  lots  in  the  city  of  Spokane  sit- 
uated within  the  400  feet  of  right  of  way, 
upon  which  valuable  improvements  have 
been  made  by  its  grantees. 

The  questions  involved  in  this  case  are: 
(1)  Adverse  possession  of  respondents;  (2) 
that  the  action  was  barred  by  the  statute  of 
limitations;  (3)  equitable  estoppel  by  the 
laches  and  misconduct  of  appellant.  The 
questions  of  fact  were  put  in  issue  by  the 
pleadings,  were  submitted  to  a  jury,  and 
found  in  favor  of  the  several  defendants, 
and  the  court  upon  said  findings  entered  its 
decree  declaring  the  title  of  said  lands  to 
be  in  the  defendants.  Under  our  statute, 
the  right  to  commence  an  action  of  this 
kind  is  barred  after  ten  years'  possession  on 
the  part  of  the  defendants,  and  it  may  be 
conceded  that  the  bar  is  effectual  in  this 
case  if  the  statute  of  limitations  runs 
against  the  appellant.  It  is  contended  by 
the  appellant  tnat  it  does  not,  and  there  is 
considerable  discussion  on  the  proposition 
of  whether  the  interest  of  the  company  in 
this  right  of  way  is  merely  an  easement,  or 
whether  it  is  possessed  of  a  fee-simple  title. 
As  we  view  the  law,  however,  these  ques- 
tions are  immaterial;  for,  if  the  statute 
runs  in  one  instance,  it  would  in  the  other. 
It  is  the  contention  of  the  appellant  that 
the  statute  does  not  run  against  it,  for  the 
reason  that  the  right  of  way  is  granted  in 
the  interest  of  the  public,  and  that  it  would 
be  against  public  policy  to  allow  the  com- 
pany to  alienate  its  right  of  way,  thereby 
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depriving  it  of  the  power  to  carry  on  the 
business  in  aid  of  which  the  franchise  was 
granted,  and  that  it  must  necessarily  fol- 
low that,  if  the  company  could  not  alienate 
its  lands,  public  policy  would  equally  pre- 
vent an  alienation  through  process  of  law; 
that  the  statute  of  limitations  presupposes 
a  grant  by  the  true  owner;  and  the  appel- 
lant's predecessor  having  been  the  true  own- 
er, and  the  title  to  the  land  having  been  ac- 
quired by  the  defendants  subsequent  to  the 
acquiring  of  title  by  the  appellant,  that  no 
grant  by  the  true  owner  had  ever  been  made, 
and  consequently  that  the  statute  of  limita- 
tions did  not  apply.  The  statute  of  limita- 
tions, we  think,  is  not  based  upon1  such  a 
thought,  but  is  purely  and  essentially  a  stat- 
ute of  repose,  in  the  interest  of  the  stability 
of  titles  and  of  good  morals.  One  holding 
land  adversely  to  the  rights  of  another  can 
be  devested  only  by  the  action  of  the  other, 
even  with  a  better  right,  within  the  time 
prescribed  by  the  statute  of  limitations,  and 
this  is  true,  even  though  he  may  have  orig- 
inally entered  under  a  void  grant  or  sale. 
But  his  claim  ripens  into  a  perfect  title, 
and  becomes  absolute,  if  such  possession  is 
not  disturbed  within  the  time  prescribed. 
As  is  said  by  3  Washb.  Real  Prop.  4th  ed. 
p.  164:  "The  operation  of  the  statute 
takes  away  the  title  of  the  real  owner,  and 
transfers  it,  not  in  form,  indeed,  but  in  le- 
gal effect,  to  the  adverse  occupant.  In 
other  words,  the  statute  of  limitations 
gives  a  perfect  title.  The  doctrine  is  stated 
thus  strongly,  because  it  seems  to  be  the  re- 
sult of  modern  decisions,  although  it  was 
once  held  that  the  effect  of  the  statute  was 
merely  to  take  away  the  remedy,  and  did 
not  bind  the  estate  or  transfer  the  title." 
That  the  statute  of  limitations  is  a  statute 
of  repose  has  been  decided  by  all  modern  au- 
thority, including  may  decisions  from  this 
court.  See  Wickham  v.  Sprague,  18  Wash. 
466,  51  Pac.  1055.  There  are  no  exceptions 
under  our  statute,  and  it  must  apply  to  the 
case  at  bar,  unless  the  appellant's  right  to 
commence  the-  action  is  guaranteed  by  some 
higher  authority.  The  statute  is  as  fol- 
lows: Section  4796,  2  Ballinger's  Anno. 
Codes  &  Statutes.  "Actions  can  only  be 
commenced  within  the  periods  herein  pre- 
scribed after  the  cause  of  action  shall  have 
accrued.  .  .  ."  Section  4787:  ".  .  . 
Within  ten  years,  (1)  actions  for  the  re- 
covery of  real  property,  or  for  the  recovery 
or  the  possession  thereof;  and  no  action 
shall  be  maintained  for  such  recovery  unless 
it  appear  that  the  plaintiff,  his  ancestor, 
predecessor,  or  grantor,  was  seised  or  pos- 
sessed of  the  premises  in  question  within 
ten  years  before  the  commencement  of  the 
action." 

It  will  be  observed  that  this  case  does  not 
involve  in  any  manner  a  construction  of  the 
act  of  Congress  incorporating  the  Northern 
Pacific  Railroad  Company,  or  the  granting 
to  the  company  of  its  right  of  way. 
Neither  is  this  an  action  against  the  com- 
pany, as  many  of  the  actions  are  which  are 
cited  by  the  appellant.  There  is  no  at- 
tempt here  to  bind  the  company  by  an  ultra 
vires  agreement,  but  the  attempt  is  on  the 
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part  of  the  company  to  repudiate  executed 
contracts  and  rights  which  have  grown  up 
through  the  laches,  negligence,  and  direct 
agreements  of  the  company.  Neither  ia 
this  an  action  where  the  court  has  at- 
tempted to  determine  how  much  of  the  right 
of  way  was  necessary  for  the  railway  com- 
pany to  use  in  operating  its  road,  but  it  was- 
a  determination  of  the  fact  of  how  much  of 
the  right  of  way  the  railroad  company  had 
abandoned,  and  how  much  of  the  right  of 
way,  according  to  its  own  determination,  it 
did  not  need  for  the  purpose  of  operating 
its  road,  and  how  much  it  could  abandon 
without  defeating  the  purpose  for  which  the 
grant  was  made.  Of  the  cases  cited  by  ap- 
pellant, the  strongest  one  favoring  its  con- 
tention, and  the  only  one,  therefore,  which 
it  is  necessary  for  us  to  notice,  is  Northern 
P.  R.  Co.  v.  Smith,  171  U.  S.  260,  43  L.  ed. 
157,  18  Sup.  Ct.  Rep.  794;  and  it  is  claimed 
by  the  appellant  that  in  this  case  the  rule 
was  clearly  announced  that  the  company 
could  not  abandon  any  portion  of  its  right 
of  way.  There  are  some  expressions  used 
by  the  court  in  this  case  which  give  plausi- 
bility to  appellant's  contention,  but  there 
are  so  many  different  propositions  involved 
in  the  case  that  it  is  hard  to  tell  upon  what 
exact  proposition  the  case  was  decided. 
Great  stress  seems  to  have  been  placed  by 
the  court  upon  the  defect  in  Smith's  deed, 
and  an  examination  of  the  cases  cited  by  the 
court  shows  that  the  exact  question  raised 
in  this  case  was  not  involved  or  considered 
seriously  in  that,  although  it  was  decided  ia 
that  case  that  the  court  had  no  right  to  de- 
termine the  question  of  how  many  feet  had 
been  used  and  occupied  for  railroad  pur- 
poses by  the  company,  and  that  it  waa  en- 
titled to  the  number  of  feet  that  were 
granted  to  it  by  the  government.  The  con- 
cluding remark  of  the  court  is  as  follows: 
"The  precise  character  of  the  business  car- 
ried on  by  such  tenants  is  not  disclosed  to 
us,  but  we  are  permitted  to  presume  that  it 
is  consistent  with  the  public  duties  and  pur- 
poses of  the  railroad  company,  and,  at  any 
rate,  a  forfeiture  for  misuser  could  not  be 
enforced  in  a  private  action," — a  proposi- 
tion which  certainly  cannot  be  controverted. 
But  in  that  case  the  company  was  in  posses- 
sion of  the  lands  sought  to  be  obtained  by 
Smith,  the  allegation  being  that  it  had  been,, 
more  than  six  years  prior  to  the  commence- 
ment of  the  action,  in  possession  of  the- 
premises.  So  that  no  question  of  adverse- 
possession  and  user  or  of  the  statute  of  lim- 
itations was  involved,  and  we  do  not  think 
that  the  Supreme  Court  of  the  United 
States,  notwithstanding  Borne  expressions- 
which  are  made  in  this  case  and  which  were 
not  necessary  for  its  determination,  would, 
under  the  circumstances  of  this  case,  de- 
prive these  defendants  of  their  homes  and 
property  where  a  title  had  been  obtained 
through  the  government,  and  where,  by  con- 
sent, agreement,  and  acquiescence  of  the- 
company,  time  and  money  had  been  expend- 
ed in  their  improvement  during  all  these 
years  of  quiet  and  undisputed  possession.  If 
the  doctrine  of  estoppel  can  ever  be  invoked, 
it  seems  to  us  that  it  should  be  invoked  in 
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this  case  against  the  appellant.  In  any 
event,  the  question  of  protecting  the  rights 
of  the  government  is  not  one  which  can  be 
raised  by  the  appellant.  If  the  rights  of 
the  government  are  in  any  way  involved  or 

{'eopardized  by  the  possession  of  these  lands 
\y  the  defendants,  the  government  may  act 
in  the  premises  unaided  by  the  appellant, 
whose  negligence  and  laches  have  been  the 
cause  of  these  investments  by  the  defend- 
ants.   The  appellant  should  not  be  allowed 
to  escape  the  consequences  of  its  own  wrong- 
ful acts,  and  reap  a  fraudulent  benefit,  by 
pleading  the  rights  of  the  government.    In- 
deed, our  government  is  presumably  founded 
upon    equitable    principles,   not  in  theory 
alone,  but  in  practice,  and  the  citizen  has 
a  right  to  expect  equitable  treatment,  even 
at  the  hands  of  the  government;  and  it  has 
been  held  that  in  good  conscience  the  gov- 
ernment is  frequently  estopped  from  assert- 
ing rights  which  would  destroy  the  equita- 
ble rights  of  the  citizen.    In  State  ex  rel. 
Atty.  Gen.  v.  Janesville  Water  Co.  92  Wis. 
496,  32  L.  R.  A.  391,  66  N.  W.  512,  it  was 
held  that  leave  would  not  be  granted  to  the 
state  to  institute  an  action  to  forfeit  the 
franchises  of  a  solvent,  active  corporation, 
carrying  out  the  purposes  of  its  creation 
in  supplying  the  necessities  of  a  large  num- 
ber of  people,  whose  securities  are  neld  by 
innocent  persons,  in  the  absence  of  a  clear, 
wilful  misuse,  abuse,  or  nonuse  of  its  fran- 
chises.   In  that  case  the  court  quotes  from 
Com,  em  rel.  Atty.  (fen.    v.  Bala    &  B.  M. 
Tump.  Co.  153  Pa.  47,  25  Atl.  1105,  where 
the  court  held  that,  in  case  of  delay  accom- 
panied by  circumstances  which  would  estop 
individuals,  the  state  was  equally  estopped. 
There  the  circumstances  showed  that  a  cor- 
poration had  been  allowed  to  proceed  and 
expend  large  sums  of  money  when  the  facts 
relied  upon  in  the  application  for  leave  to 
bring  the  action    to  forfeit    the  franchises 
were  notorious.    Held,  that  the  delay,  un- 
der the  circumstances,  created  an  estoppel 
so  as  to  effectually  prevent  the  institution 
of  such  proceedings.    The  court,  in   effect, 
said :     If  the  complainant  were  a  private  in- 
dividual, the  court  would  not  hesitate  to  say 
that  his  laches  were  a  bar,  and  the  same 
rule  holds  good  notwithstanding  the  appli- 
cation is  by  the  attorney  general  on  behalf 
of  the  state.      The  question  involved  is  not 
one  under  the  statute  of  limitations,  but 
one  of  laches,  which  may  be  imputed  to  the 
state  as  well  as  to  an  individual.      While 
time  does  not  run  against  the  state,  time, 
together  with  other  elements,  may  make  up 
a  species  of  fraud,  and  estop  even  sovereign- 
ty from  exercising  its  legal  rights. — citing 
Willmott  v.  Barbcr9  L.  R.  15  Ch.  Div.  105; 
Aiy.    Oen.   v.   Johnson,   2    Wils.    Ch.    102; 
Atty.  Oen.  v.  Delaware  d  B.  B.  R.  Co.  27  N. 
J.  Eq.  1.    The  court,  concluding,  said:  "The 
principles  here  maintained  should  be  quite 
rigidly  applied  where,  as  in  this  case,  the 
corporation  has  not  merely  been   allowed, 
but  has  been  compelled,  by  those  chiefly  in- 
terested and    the    real    moving  parties,  to 
proceed  at  graet  expense,  under  the  fran- 
chises sought  to  be  annulled,  for  a  consider- 
able period  of  time,  while  the  facts  relied 
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upon  as  grounds  for  forfeiture  have  been  all 
well  known." 

This  language  might  be  appropriately  ap- 
plied to  the  facts  in  this  case,  and  could  as 
well  be  applied  to  the  individual  defendants 
here  as  to  corporate  defendants  there;  for 
these  defendants  have  not  only  been  allowed 
to  possess  these  lots,  but  the  title  to  them 
has  been  conveyed  to  them  by  the  govern- 
ment of  the  United  States  after  a  compli- 
ance on  their  part  with  the  requirements  of 
the  law  in  relation  to  pre-emption  and  home- 
stead claims,  and  after,  in  addition  to  the 
expense  and  time  necessarily  involved  in  ob- 
taining title  under  these  acts  from  the  gov- 
ernment, the  expenditure  of  many  thousands 
of  dollars  in  creating  permanent  improve- 
ments on  these  lands,  and  in  paying  many 
thousands  of  dollars'  assessments  for  the 
improvement  of  streets,  in  addition  to  other 
taxes  for  the  benefit  of  the  government,  with 
the  knowledge  and  acquiescence,  and  in  some 
cases  the  actual  agreement,  of  the  appellant. 
It  is  also  held  in  Com.  em  rel.  Atty.  Oen.  v. 
Bala  &  B.  M.  Turnp.  Co.  153  Pa.  47,  25  Atl. 
1105,  that  where  a  turnpike  company  is  al- 
lowed, without  objection,  to  expend  a  large 
amount  of  money  in  extending  its  road,  un- 
der authority  of  a  decree  of  court,  a  com- 
monwealth is  estopped  to  question  the  regu- 
larity of  the  proceedings  under  which  such 
authority  was  granted.    There    again    the 
court  said:     "In  England,  from  whence  we 
derived  the  great  body  of  common  law,  and 
most  of  our  principles  in  equity,  it  is  well 
settled  that,  while  time  will  not  run  against 
the  Crown,  yet  time,  together  with  other  ele- 
ments, may  make  up  a  species  of  fraud,  and 
estop  even  sovereignty  from  exercising  its. 
legal   rights," — citing  Atty.   Oen.  v.  John- 
son, 2  Wils.  Ch.  102,  where  there  was  an  at- 
tempt on  behalf  of  the  Crown  to  restrain  a 
purpresture  in  the  river  Thames,  and  the 
court  refused  to  entertain  the  bill  because  of 
the  delay  on  the  part  of  the  attorney  gen- 
eral in  instituting  the  proceeding.    Citing, 
also,  Atty.  Gen.  v.  Sheffield  Gas-Consumers' 
Co.  3  De  G.,  M.  &  G.  304.     See  also  Atty. 
Oen.  v.  Delaware  &  B.  B.  R.  Co.  27  N.  J.  Eq. 
631. 

As  showing  that  the  rule  that  the  com- 
pany cannot  alienate  any  part  of  its  right 
of  way  is  not  to  be  literally  construed,  it 
has  been  decided  that  a  railroad  company  to 
which  Congress  has  granted  a  right  of  way 
across  the  public  lands  and  sections  of  lands 
adjoining  such  right  of  way,  in  aid  of  the 
construction  of  its  road,  has  power  to  dedi- 
cate to  the  public  the  right  to  cross  its 
tracks  and  right  of  way.  Northern  P.  R. 
Co.  v.  Spokane,  12  C.  C.  A.  246,  29  U.  S. 
App.  81,  64  Fed.  506.  On  the  proposition 
that,  when  a  corporation  has  made  contracts 
in  violation  of  its  powers,  the  validity  of 
such  contracts  can  be  questioned  only  by 
the  government,  see  Union  Nat.  Bank  v. 
Matthews,  98  U.  S.  621;  25  L.  ed.  188.  No 
case  is  cited  by  the  appellant  which  holds 
that  a  railway  company  may  not  lose  a  part 
of  its  right  of  way  by  adverse  possession, 
by  abandonment  or  estoppel,  and  we  do  not 
think  that  any  case  can  be  found  which  ad- 
vances those  propositions,  but  many  courts 
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have  held  the  reverse.  In  Pittsburgh,  C.  C. 
&  St.  L.  R.  Co.  v.  Stickley,  155  lad.  312,  58 
N.  E.  192,  it  was  held  by  the  supreme  court 
of  Indiana  that  adverse  possession,  acqui- 
esced in  by  the  company  tor  the  statutory 
period,  prevented  a  recovery,  and  we  cannot 
do  better  than  insert  a  portion  of  the  opin- 
ion of  the  court  in  that  case:  "Appellant 
finally  insists  that  land  acquired  by  a  rail- 
way company  for  right  of  way  or  station  pur- 
poses cannot  be  taken  from  it  by  adverse 
possession,  because  a  railroad  is  a  public 
highway,  and  because  the  statute  forbids 
interference  with  the  company's  exclusive 
use.  A  railway  company  owes  certain  du- 
ties to  the  public,  but  it  holds  and  uses  its 
property  for  the  profit  of  its  stockholders. 
The  cases  holding  that  the  statute  of  limita- 
tions affords  no  defense  to  actions  for  en- 
croachment upon  streets  and  roads  are  in- 
applicable. A  railroad  is  not  a  public  high- 
way in  the  sense  that  it  belongs  to  the  peo- 
ple. Railroad  officers  are  not  governmental 
agents  whose  laches  creates  no  bar.  It  is 
true  that,  for  reasons  of  public  policy,  a 
judgment  creditor  will  not  do  permitted  to 
destroy  a  railroad  by  cutting  it  into  parcels 
on  execution  sales,  if  the  company  resists. 
.  .  .  If  a  company  voluntarily  disable  it- 
self to  perform  its  duties  to  the  public,  its 
charter  may  be  forfeited.  But  there  is  no 
reason  why  a  railway  company  should  not 
be  permitted  to  dispose  of  land  it  does  not 
need  in  fulfilling  its  public  duties,  or  why, 
if  it  disposes  of  land  it  does  need,  it  should 
not  be  compelled,  if  it  wishes  to  avoid  a  for- 
feiture of  its  charter,  to  reacquire  the  land 
by  purchase  or  condemnation.  It  is  true 
that  the  statute  entitles  a  railway  company 
to  take  land  in  fee,  and  forbids  interference 
with  the  company's  exclusive  use.  But  the 
right  to  the  exclusive  use  (which  is  an  in- 
cident to  every  unqualified  ownership)  must 
be  asserted.  If  one  occupies  adversely  for 
twenty  years  land  owned  oy  a  railway  com- 
pany, the  statute  of  limitations  should  raise 
the  presumption  of  a  grant;  for  the  com- 
pany holds  its  lands  for  private  gain,  as  a 
private  proprietor.  The  state  confers  the 
power  of  eminent  domain  to  enable  railway 
companies  to  perform  efficiently  their  duties 
as  common  carriers.  But  it  is  not  apparent 
why  the  state  should  be  concerned  in  pre- 
venting investors  in  railway  stocks  from 
sustaining  loss  through  the  negligence  of 
their  agents," — citing  Illinois  C.  R.  Co.  v. 
Bought  on,  126  111.  233,  1  L.  R.  A.  213,  18 
N.  E.  301;  Illinois  C.  R.  Co.  v.  O'Connor, 
154  111.  550,  30  N.  E.  563;  Illinois  C.  R.  Co. 
V.  Moore,  160  111.  9,  43  N.  E.  364;  Donahue 
v.  Illinois  C.  R.  Co.  165  111.  640,  46  N.  E. 
714:  Illinois  C.  R.  Co.  v.  Wakefield,  173  111. 
564,  50  N.  E.  1002 ;  Matthews  v.  Lake  Shore 
d  M.  S.  R.  Co.  110  Mich.  170,  67  N.  W.  1111 ; 
Bobbett  v.  South-Eastern  R.  Co.  L.  R.  9  Q. 
B.  Div.  424;  Norton  v.  London  d  N.  W.  R. 
Co.  L.  R.  13  Ch.  Div.  268 ;  Erie  d  N.  R.  Co. 
v.  Rousseau,  17  Ont.  App.  Rep.  483.  In 
Matthews  v.  Lake  Shore  d  M.  S.  R.  Co.  110 
Mich.  170,  67  N.  W.  1111,  it  was  held  that, 
after  a  right  to  use  land  as  part  of  its  right 
of  way  had  been  granted  to  a  railroad  com- 
pany, and  such  company  fenced  its  right  of 
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way  excluding  such  land,  and  thereafter  the 
grantor  conveyed  the  land  to  the  plaintiff, 
who  inclosed  the  same  and  used  it  for  crops 
and  pasturage,  openly  and  continuously, 
without  the  assent  of  the  company,  for 
more  than  fifteen  years,  the  plaintiff  ac- 
quired title  by  adverse  possession.  To  the 
same  effect  are  numerous  other  cases.  In 
fact,  it  seems  to  be  the  universal  authority. 
The  case  of  Northern  Counties  Invest.  Trust 
v.  Enyard  (Wash.)  64  Pac  516,  cited  in 
appellant's  reply  brief  in  support  of  the  po- 
sition that .  possession  for  more  than  the 
statutory  time  on  a  railroad  right  of  way 
was  not  adverse,  but  permissive,  shows,  on 
examination,  that  the  circumstances  sur- 
rounding it  were  altogether  different  from 
the  circumstances  surrounding  the  case  at 
bar.  Under  the  circumstances  of  that  case 
it  was  held  that  the  occupancy  of  a  portion 
of  the  right  of  way  of  the  railroad  company 
by  the  owner  of  a  servient  estate  was  not 
inconsistent  with  the  easement,  •the  occupa- 
tion there  being  for  the  purposes  of  farming 
the  land  embraced  in  the  right  of  way.  We 
do  not  desire  to  extend  the  rule  enunciated 
in  that  case.  But,  whether  or  not  the  facts 
in  that  case  warranted  the  conclusion 
reached  by  the  court,  certainly  the  circum- 
stances shown  by  the  record  in  this  case  will 
not  justify  the  conclusion  reached  in  that, 
that  the  occupancy  of  the  defendants,  taken 
in  connection  with  the  improvements  and 
the  use  to  which  the  improvements  were 

fmt,  was  not  inconsistent  with  the  appel- 
ant's  right  to  use  the  same  for  railroad  pur- 
poses. In  consideration  of  all  the  circum- 
stances surrounding  this  case,  and  of  the 
underlying  principles  governing  rights  and 
remedies,  we  are  of  the  opinion  that  the 
judgment  should  be  affirmed. 

Reayia,  Ch.  J.,  and  Fnllerton,  Mount, 
Anders,  White,  and  Hadley,  JJ.,  concur. 


Frank  DORAN,  Respt^ 

v. 

City  of  SEATTLE,  Appt. 


( 


Wash. 


) 


The  statute  of  limitation*  does  not  be- 
Bin  to  run  ajralnet  all  actions  for  In* 
Juries  to  adjoining  property,  growing  oat 
of  the  negligent  erection  by  a  municipality  of 
a  bulkhead  so  as  to  constitute  a  continuing 
nuisance,  at  the  time  of  its  completion,  but 
damages  may  be  recovered  for  Injuries  which 
have  accrued  within  the  statutory  period  be- 
fore the  commencement  of  the  action,  al- 
though more  than  the  statutory  period  has 
elapsed  since  the  completion  of  the  work. 

(March  7,  1901.) 

Note. — The  question  of  the  effect  of  the  stat- 
nte  of  limitations  in  case  of  a  continuing  nui- 
sance Is  involved  with  that  of  the  right  to  bring 
successive  actions  for  successive  Injuries  caused 
by  such  nuisances,  as  to  which  see  also  Aid- 
worth  v.  Lynn  (Mass.)  10  L.  R.  A.  210:  Wntts 
y.  Norfolk  &  W.  R.  Co.  (W.  Va.)  23  L.  R.  A. 
674 ;  and  Kid  ley  t.  Seabold  &  R.  R.  Co.  (N.  C.) 
32  L.  R.  A.  70S. 
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APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  King  County 
in  favor  of  plaintiff  in  an  action  brought  to 
recover  damages  for  injuries  to  plaintiff's 
property  by  the  alleged  negligent  construc- 
tion by  defendant  of  a  bulkhead.  Af- 
firmed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  W.  E.  Humphrey  and  Edward 
Von  Tobel,  for  appellant: 

This  is  not  the  case  of  a  nuisance.  It  is 
the  case  of  a  negligent  improvement  of  a 
street.  The  improvement  was  in  itself 
rightful  and  legal  but  the  manner  in  which 
the  improvement  was  made  was  wrongful. 

The  wrong  in  negligently  grading  the 
street  is  the  basis  of  the  action,  for  there 
are  no  facts  alleged  constituting  a  nuisance. 
It  is  not  a  nuisance  to  do  what  the  law  au- 
thorizes, but  it  may  be  a  tort  to  do  the  au- 
thorized act  in  a  negligent  manner. 

North  Vernon  v.  Voegler,  103  Ind.  314,  2 
N.  E.  821. 

Messrs.  John  F.  Dore,  John  W.  Kel- 
ley,  James  F.  MeCafferty,  and  J.  S. 
MnlTey*  for  respondent: 

The  injury  was  continuing,  and  the  dam- 
age sustained  within  six  months  immediate- 
ly prior  to  the  giving  notice  to  the  defend- 
ant. This  brings  the  case  squarely  within 
the  law  applicable  to  continuing  trespasses 
and  nuisances,  and  the  construction  of  the 
statutes  of  limitation  relating  thereto. 

Uline  v.  New  York  C.  d  H.  B.  R.  Co.  101 
N.  Y.  98,  53  Am.  Rep.  123,  note,  4  N.  E.  530; 
Nashville  v.  Comar,  88  Tenn.  415,  7  L.  R.  A. 
465,  12  S.  W.  1027;  Prentiss  v.  Wood,  132 
Mass.  486;  Wells  v.  New  Haven  d  N.  Co.  151 
Mass.  40,  23  N.  E.  724. 

Where  a  trespass  is  continuous,  each  con- 
tinuance is  a  new  trespass  and  an  invasion 
of  the  plaintiff's  right  from  day  to  day;  and 
he  may  select  his  own  time  for  bringing  an 
action  therefor. 

Prentiss  v.  Wood,  132  Mass.  486;  Wells  v. 
Veto  Haven  d  N.  Co.  151  Mass.  46,  23  N.  E. 
724;  Uline  v.  New  York  C.  d  H.  B.  B.  Co. 
101  N.  Y.  08,  53  Am.  Rep.  123  note,  4  N.  E. 
636;  5  Am.  &  Eng.  Enc.  Law,  p.  14;  Nash- 
ville v.  Comar,  88  Tenn.  415,  7  L.  R.  A.  465, 
12  S.  W.  1027;  Smith  v.  Seattle,  18  Wash. 
485,  51  Pac  1057. 

Dunbar,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff,  Frank  Doran,  alleges  that 
the  defendant,  the  city  of  Seattle,  negligent- 
ly constructed  a  bulkhead  in  front  of  his 
premises,  and  on  account  of  such  negligence 
the  bulkhead  pressed  against  and  injured  his 
house.  This  suit  was  begun  on  the  24th  day 
of  January,  1808.  The  plaintiff's  claim  for 
damages  was  filed  on  the  13th  day  of  Sep- 
tember, 1807.  On  the  trial,  after  the  plain- 
tiff had  introduced  his  evidence,  motion  for 
nonsuit  was  made  bv  defendant  and  denied 
by  the  court.  The  jury  returned  a  verdict 
in  favor  of  the  plaintiff. 

The  question  involved  in  this  appeal  is  in 
relation  to  the  statute  of  limitations,  and 
that  question  is  raised  by  the  following  in- 
structions asked  by  the  defendant:     "The 
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plaintiff  can  have  but  one  cause  of  action 
for  damages  under  the  facts  of  this  case, 
and  in  the  one  action  the  plaintiff  is  entitled 
to  recover  for  all  damages,  if  at  all,  sus- 
tained by  him,  both  past  and  prospective. 
The  cause  of  action,  if  any,  accrued  to  the 
plaintiff  at  the  time  of  the  first  damages — 
no  matter  how  small  they  may  have  been— 
that  he  sustained;  and  unless  a  claim  for 
past  and  prospective  damages  was  presented 
to  the  city  council  and  filed  with  the  clerk 
of  the  defendant  within  six  months  after  the 
time  the  cause  of  action  accrued,  and  the 
action  was  commenced  within  two  years 
after  the  first  damages  were  sustained,  there 
can  be  no  recovery,  and  your  verdict  must 
be  for  the  defendant."  "The  statute  re- 
quires actions  for  damages  such  as  are 
claimed  in  the  complaint  to  be  commenced 
within  two  years  after  the  right  of  action 
has  accrued.  If  you  find  that  the  damages 
accrued  to  plaintiff's  property  more  than 
two  years  before  the  commencement  of  this 
action,  no  matter  how  small  that  damage 
may  have  been,  then  the  whole  claim  is 
barred  by  the  statute  of  limitations,  and 
your  verdict  must  be  for  the  defendant.  The 
law  will  not  permit  the  plaintiff  to  split  his 
cause  of  action,  and  to  recover  by  piecemeal; 
but  he  must  recover,  if  at  all,  for  all  dam- 
ages, past  and  prospective,  in  one  single  ac- 
tion." These  instructions  the  court  refused 
to  pve,  but  instructed  as  follows:  "If  you 
believe,  from  a  preponderance  of  the  evi- 
dence in  this  case,  that  in  building  and 
maintaining  the  bulkhead  in  question  the  de- 
fendant has  not  used  such  care  as  ordinari- 
ly prudent  city  officials,  having  similar  work 
in  charge,  generally  exercise  in  erecting  and 
maintaining  entirely  similar  bulkheads,  and 
that  through  such  failure  the  house  of 
plaintiff  was,  within  six  months  immediate- 
ly prior  to  the  giving  of  this  notice  of  claim 
of  plaintiff  to  defendant,  injured  by  the 
gradual  sliding  of  said  bulkhead,  then  your 
verdict  will  be  for  plaintiff  in  one  such  gross 
sum  as  will,  in  your  opinion,  from  the  evi- 
dence, just  compensate  plaintiff  for  such  in- 
jury aa  so  accrued  within  said  six  months 
immediately  prior  to  the  filing  of  said 
plaintiff's  claim  with  defendant."  It  is  in- 
sisted by  the  appellant  that  according  to 
the  instructions  given  by  the  court,  the 
statute  of  limitations  began  to  run  from 
the  time  the  injury  ceased,  and  not  from 
the  time  the  right  of  action  accrued;  that 
the  case  was  tried  upon  this  theory,  which 
was  an  erroneous  one. 

Passing  the  question  of  the  legality  of  the 
statute  in  relation  to  the  presentation  of 
claims  before  the  commencement  of  the  ac- 
tion and  within  a  certain  time  after  the 
damages  had  occurred,  we  will  proceed  to 
the  main  question  involved,  which  is  de- 
cisive of  the  case,  granting,  for  the  sake  of 
argument,  that  the  filing  of  the  claim  was 
necessary.  There  are  a  few  cases  which 
support  the  theory  of  defendant  that  the 
statute  of  limitations  begins  to  run  from 
the  inception  of  the  injury.  In  Powers  v. 
Council  Bluffs,  45  Iowa,  652,  24  Am.  Rep. 
702,  it  was  held  that  whenever  a  nuisance 
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is  of  such  a  character  that  its  continuance 
is  necessarily  an  injury,  and  when  it  is  of 
a  permanent  character,  that  will  continue 
without  change  from  any  cause  but  human 
labor,  then  the  damage  is  an  original  dam- 
age, and  may  be  at  once  fully  compensated. 
In  Troy  v.  Cheshire  R.  Co.  23  N.  H.  83,  55 
Am.  Dec.  177,  the  same  doctrine  was  an- 
nounced, although  in  that  case  it  was  held 
that  if  the  act  done  was  not  necessarily  in- 
jurious, or  if  it  was  contingent  whether  fur- 
ther injury  would  arise,  the  plaintiff  could 
recover  damages  only  to  the  date  of  his 
writ.  In  this  connection  it  might  be  said 
that  it  would  be  difficult  to  tell  in  the  case 
at  bar  whether  the  injury  would  continue, 
and,  if  so,  to  what  extent.  In  Fowls  v.  New 
Haven  &  N.  Co.  107  Mass.  352,  it  was  held 
that  a  judgment  against  a  railroad  corpo- 
ration for  damages,  not  limited  to  those  ac- 
tually suffered  at  the  date  of  the  writ,  for 
locating  and  constructing  their  road  on  the 
bank  of  a  river,  so  as  to  divert  its  course 
and  cause  it  to  wash  away  the  plaintiff's 
land,  is  a  bar  to  a  like  action  by  him  against 
them  for  subsequent  damages  from  the  same 
cause.  But  it  will  be  observed  that  in  this 
case  the  decision  was  placed  upon  the  ground 
that  the  damages  in  the  other  case  had  not 
been  limited  to  those  suffered  at  the  date 
of  the  writ,  and  the  rule  contended  for  by 
the  appellant  cannot  be  said  to  have  been 
adopted  in  Massachusetts,  as,  in  the  subse- 
quent case  of  Prentiss  v.  Wood,  132  Mass. 
486,  it  is  held  that  an  action  for  damages 
sustained  within  six  years  by  the  wrongful 
continuance  of  a  dam  is  not  barred  by  the 
statute  of  limitations,  although  the  dam 
was  erected  without  right  more  than  six 
years  before  the  date  of  the  writ ;  the  court 
in  that  case  saying:  "The  ground  taken 
by  the  defendants,  that  these  suits  are  bar- 
red by  the  statute  of  limitations,  cannot  be 
maintained.  A  person  who  continues  a 
nuisance  is  liable  to  successive  suits,  each 
continuance  being  a  new  nuisance;  and 
therefore  the  plaintiff  in  these  actions  is  en- 
titled to  recover  for  all  damages  accruing 
after  the  award  above  referred  to,  it  being 
within  six  years  of  the  date  of  his  writs, 
— citing  Hodges  v.  Hodges,  5  Met.  205.  The 
same  doctrine  was  announced  in  Wells  v. 
New  Haven  &  N.  Co.  151  Mass.  46,  23  N.  E. 
724,  and  the  question  of  permanency,  upon 
which  some  of  the  courts  have  distinguished 
the  cases,  was  discussed  as  follows:  "If  the 
defendant's  act  was  wrongful  at  the  outset, 
as  the  jury  have  found,  we  see  no  way  in 
which  the  continuance  of  its  structure  in 
its  wrongful  form  could  become  rightful,  as 
against  the  plaintiff,  unless  by  release  or 
grant,  by  prescription,  or  by  the  payment 
of  damages.  If  originally  wrongful,  it  has 
not  become  rightful  merely  by  being  built 
in  an  enduring  manner."  And  the  court 
noticed  the  decision  in  Foide  v.  New  Haven 
&  N.  Co.  107  Mass.  352,  and  distinguished  it 
from  the  case  it  was  then  deciding  by  say- 
ing: "The  plaintiff  [in  that  case]  had 
brought  a  former  action  in  which  he  ex- 
pressly declared  for  prospective  damages, 
and  he  was  allowed  by  the  court  to  recover 
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them,  apparently  without  any  objection  oil 
this  ground  from  the  defendant;  and  if  he 
had  been  allowed  to  hold  his  second  verdict 
he  would  have  got  double  damages,  which 
clearly  was  not  permissible.  The  decision 
of  that  case  does  not  necessarily  imply  that 
an  action  must  have  been  brought  within 
six  years,  or,  if  it  does,  we  cannot  follow  it." 
The  case  upon  which  appellant  largely  re- 
lies is  that  of  North  Vernon  v.  Voegler,  103 
Ind.  314,  2  N.  E.  821,  and  the  opinion,  hav- 
ing been  written  by  Judge  Elliott,  who  is 
recognized  by  the  bar  of  this  country  as  a 
learned  author  and  jurist,  demands  par- 
ticular attention.  In  that  case  it  was 
squarely  held  that  in  an  action  for  injury 
to  real  estate  caused  by  the  negligence  of 
corporation  officers  in  constructing  a  public 
work  of  a  permanent  character,  as  the  grad- 
ing of  a  street,  all  damages,  past  and  pro- 
spective, can  be  recovered  in  one  action; 
that  they  must  be  recovered  in  one  suit; 
and  that  for  fresh  damages  resulting  from, 
the  original  wrong  a  second  action  cannot 
be  maintained.  A  very  vigorous  opinion  is 
written  in  that  case,  but,  with  due  deference 
to  the  eminent  judge  who  wrote  the  opinion, 
we  are  inclined  to  think  that  both  reason 
and  authority  concur  in  overruling  the  rule 
there  announced.  In  Uline  v.  New  York  C. 
d  H.  R.  R.  Co.  101  N.  Y.  98,  63  Am.  Rep.  123, 
note,  4  N.  E.  536,  where  an  elaborate  and 
painstaking  investigation  of  this  question 
was  indulged  in,  and  the  authorities  col- 
lated, it  was  decided  that  where  a  railroad 
is  unlawfully  constructed  in  a  street,  in  an 
action  by  an  adjacent  owner  to  recover  dam- 
ages, he  is  entitled  to  recover  simply  the 
damages  thereafter  sustained  up  to  the  com- 
mencement of  the  action,  and  that  for  any 
damages  thereafter  sustained  other  actions 
mijrht  be  brought  successively  until  the 
nuisance  should  be  abated.  *  In  the  discus- 
sion of  this  question  Judge  Earl,  who  wrote 
the  opinion  for  the  court,  in  noticing  the 
case  of  North  Vernon  v.  Voegler,  103  Ind. 
314,  2  N.  E.  821,  and  after  discriminating 
that  case  to  a  certain  extent  from  the  one 
in  question,  said:  "But  the  case  is  also 
inferentially  authority  for  the  second 
ground  of  error  upon  which  I  have  based 
my  conclusion.  .  .  .  But  I  am  of  opin- 
ion that  that  decision  is  clearly  unsound  as 
to  the  precise  question  adjudged.  What 
right  was  there  to  assume  that  the  street 
would  be  left  permanently  in  a  negligent 
condition  and  then  hold  that  the  plaintiff 
could  recover  damages  upon  the  theory  that 
the  carelessness  would  forever  continue?  A 
municipality  or  a  railroad  corporation  un- 
der proper  authority  may  erect  an  embank- 
ment in  a  street,  and,  if  the  work  be  care- 
fully and  skilfully  done,  it  cannot  be  made 
liable  for  the  consequential  damages  to  ad- 
jacent property.  But,  if  it  be  carelessly 
and  unskilfully  done,  it  can  be  made  liable. 
It  may  cease  to  be  careless,  or  remedy  the 
effects  of  its  carelessness,  and  it  may  apply 
the  requisite  skill  to  the  embankment;  and 
this  it  may  do  after  its  carelessness  and  un- 
skilful ness,  and  the  consequent  damages, 
have  been  established  by  a  recovery  in  an 
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action.  The  moment  an  action  has  been 
commenced,  shall  the  defendant  in  such  a 
case  be  precluded  from  remedying  its 
wrong?  Shall  it  be  so  precluded  after  a  re- 
covery against  it?  Does  it  establish  the 
right  to  continue  to  be  a  wrongdoer  forever 
by  the  payment  of  the  recovery  against  it? 
Shall  it  have  no  benefit  by  discontinuing 
the  wrong  and  shall  it  not  be  left  the  option 
to  discontinue  it?  And  shall  the  plaintiff 
be  obliged  to  anticipate  his  damages  with 
prophetic  ken,  and  foresee  them  long  before 
— it  may  be  many  years  before — they  actual- 
ly occur,  and  recover  them  all  in  his  first 
action?  I  think  it  is  quite  absurd  and  il- 
logical to  assume  that  a  wrong  of  any  kind 
will  forever  be  continued,  and  that  the 
wrongdoer  will  not  discontinue  or  remedy 
it,  and  that  the  convenient  and  just  rule, 
sanctioned  by  all  the  authorities  in  this 
state  and  by  the  great  weight  of  authority 
elsewhere,  is  to  permit  recoveries  in  such 
cases  by  successive  actions  until  the  wrong 
-or  nuisance  shall  be  terminated  or  abated." 
And  it  may  be  added  that,  under  the  logic  of 
the  doctrine  announced  in  the  Indiana  case, 
the  wrongdoer  might,  by  the  payment  of 
prospective  damages,  actually  become  per- 
manently possessed -of  real  property  which, 
under  the  theory  of  the  law,  can  only  be 
taken  by  corporations  under  the  provisions  of 
the  law  in  relation  to  eminent  domain.  In 
addition  to  this,  the  rule  is  inequitable,  in 
that  the  damages  in  the  first  instance  and 
before  the  statute  of  limitations  expires 
may  be  so  trifling  that  it  would  not  justify 
litigation.  It  would  be  inequitable,  and  not 
in  accordance  with  good  morals,  to  estop  a 
person  from  obtaining  his  rights  or  damages 
for  injuries  which  might  eventually  become 
burdensome  because  he  was  not  litigious 
enough  to  plunge  into  a  lawsuit  over  a  tri- 
fling matter. 

It  is  said  by  the  appellant  that  the  cases 
cited  above  are  not  in  point,  for  the  reason 
that  the  wrongs  committed  were  nuisances; 
but  an  examination  of  all  the  many  cases  on 
this  subject  shows  that  they  are  treated  in 
all  instances  as  nuisances  when  they  are 
wrong,  and  that  the  construction  of  that 
which  is  originally  legal  and  right,  if  wrong- 
fully constructed  and  maintained,  may  be- 
come a  nuisance.  Under  the  title,  Tres- 
passes Resulting  in  Continuing  Nuisances, 
it  is  said,  in  5  Am.  &  Eng.  Enc.  Law,  p.  17 : 
"The  rule  here  is  a  combination  of  the  two 
rules  just  given.  The  institution  of  the 
wrong  is  treated  as  a  trespass,  while  the 
continuance  of  it  is  treated  as  a  nuisance. 
The  damages  for  the  original  act  of  tres- 
pass are  all  to  be  recovered  in  the  first  ac- 
tion, but  successive  actions  must  be  brought 
to  recover  for  damages  for  the  continuation 
of  the  wrongful  conditions,  and  in  these  the 
damages  are  estimated  only  to  the  date  of 
the  bringing  of  each  suit."  In  Aldworth  v. 
Lynn,  163  Mass.  53,  10  L.  R.  A.  210,  26  N. 
£.  229,  the  rule  of  continuing  damages  was 
announced;  the  contention  of  the  plaintiff 
in  that  ease  being  that,  if  the  damages  re- 
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suited  from  a  cause  which  was  either  perma- 
nent in  its  character  or  which  was  treated 
as  permanent  by  the  parties,  it  was  proper 
that  the  entire  damages  should  be  assessed 
with  reference  to  past  and  probable  futures. 
The  attorney  in  that  case  cited  Foicle  v. 
New  Haven  d  N.  Co.  107  Mass.  352,  and 
Troy  v.  Cheshire  R.  Co.  23  N.  H.  83,  55  Am. 
Dec.  177;  and  the  court  in  its  opinion  said: 
"So  far  as  there  are  intimations  in  the  suc- 
cessive opinions  in  Fowls  v.  New  Haven  d  N. 
Co.  which  seem  to  make  the  case  an  author- 
ity for  the  plaintiff's  contention  in  the  case 
at  bar  we  are  not  inclined  to  follow  them." 
In  Nashville  v.  Comart  88  Tenn.  415,  7  L. 
K.  A.  465,  12  S.  W.  1027,  it  was  held  that 
damages  for  an  alleged  negligent  construc- 
tion of  a  sewer,  in  consequence  of  which 
plaintiff's  premises  are  injured  by  discharge 
therefrom,  must  be  limited  to  the  actual 
damage  sustained  up  to  the  time  of  bring- 
ing suit,  and  cannot  include  prospective 
damages  on  the  ground  that  the  defects  are 
permanent,  although  human  labor  will  be 
necessary  to  remedy  the  defects.  In  this 
case  the  same  cases  were  cited,  viz.,  Troy  v. 
Cheshire  R.  Co.  23  N.  W.  83,  55  Am.  Dec. 
177,  and  Powers  v.  Council  Bluffs,  45  Iowa, 
652,  24  Am.  Rep.  792,  to  sustain  the  doctrine 
that  all  the  damages  must  be  included  in 
one  suit;  and  the  court,  in  passing  upon 
that  question,  after  laying  down  the  rule 
that  damages  could  be  assessed  only  up  to 
the  time  of  the  writ,  and  after  reviewing  the 
arguments  in  the  cases  citdd  to  sustain  the 
opposite  contention,  among  other  things 
said:  "This  seems  to  us  an  artificial  and 
arbitrary  test.  There  are  supposable 
nuisances  which  by  the  effect  of  time  might 
at  last  abate  themselves;  but  by  far  the 
greater  number  of  trespasses,  wrongs,  and 
nuisances  would  continue  indefinitely,  with- 
out the  expenditure  of  human  labor  to  re- 
move or  abate  them.  It  is  a  rule  which  does 
not  recommend  itself  by  either  its  reasona- 
bleness, its  certainty  of  application,  or  its 
justice."  And,  after  noticing  the  rule  an- 
nounced in  Troy  v.  Cheshire  R.  Co.  23  N.  H. 
83,  55  Am.  Dec.  177;  and  Powers  v.  Council 
Bluffs,  45  Iowa,  652,  24  Am.  Rep.  792,  it  con- 
tinued: "Thus  the  application  of  the  rule 
now  contended  for  would  require  a  plaintiff 
to  foresee  all  the  possible  results,  and  to 
convince  a  jury  of  what  he,  with  prophetic 
ken,  is  required  to  foresee,  on  penalty  of 
subsequently  having  to  quietly  endure  con- 
sequences which  he  could  not  reasonably 
have  conjectured  as  likely  to  result  from 
what  at  first  seemed  a  trifling  injury.  The 
cases  of  North  Vernon  v.  Voegler,  103  Ind. 
314,  2  N.  E.  821,  and  Fowle  v.  New  Haven 
d  N.  Co.  112  Mass.  334,  17  Am.  Rep.  106, 
have  been  examined,  and  we  find  that  they 
do  measurably  support  the  contention  of  de- 
fendant in  error.  None  of  these  cases  are 
satisfactory  in  their  reasoning,  and  the  de- 
cided weight  of  authority  is  opposed  to 
them."  See  also  Blunt  v.  McCormick,  3 
Denio,  283;  Greene  v.  New  York  C.  d  H.  R* 
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R.  Co.  65  How.  Pr.  164;  Powers  v.  Ware,  4 
Pick.  106;  McQuire  v.  Grant,  25  N.  J.  L. 
350,  67  Am.  Dec.  49;  Schell  v.  Plumb,  55  N. 
Y.  592;  Mahon  v.  New  York  C.  R.  Co.  24  N. 
Y.  658. 

The  rule  contended  for  by  appellant,  it 
seems  to  us,  would  work  unnecessary  hard- 
ship, is  fraught  with  doubt  and  uncertainty 


in  its  application,  and  we  a*re  not  inclined 
to  adopt  it. 

The  instructions  of  the  court  were  with- 
out error,  and  the  judgment  is  therefore  af- 
firmed. 


Reavis,     Ch.    J.,    and 
Anders,  JJ.»  concur. 


Fnllerton    and 


WEST  VIRGINIA  SUPREME  COURT  OP  APPEALS. 


Clara  J.  FLOYD  et  al.,  Appts., 

v. 
NATIONAL  LOAN  A  INVESTMENT  COM- 
PANY. 


( 


W.  Va. ) 


•1.  So  far  as  It  conflicts  with  the  pro* 
-visions  of  |  80  of  chap.  54  of  the  Code 

of  1899,  the  genera]  law  of  comity,  as  affecting 
the  rights  of  foreign  corporations,  has  been 
repealed  in  this  state. 

S.  By  virtu*  of  the  2d  clause  of  said 
section,  providing  that  "such  corporation  so 
complying  shall  have  the  same  rights,  powers, 
and  privileges,  and  he  subject  to  the  same 
regulations,  restrictions,  and  Uabll  fries,  that 
are  conferred  and  imposed  by  this  and  the 
62d  and  53d  chapters  of  this  Code,  and  of 
chapter  20  of  the  Acts  of  1885,  on  corpora- 
tions chartered  under  the  laws  of  this  state," 
foreign  corporations,  upon  complying  with  the 
conditions  required  by  said  section,  have  the 
same  rights,  powers,  and  privileges  respecting 
their  contracts  and  remedies,  if  not  otherwise 
repugnant  to  the  policy  of  the  state,  as  do- 
mestic corporations  of  like  character,  whether, 
under  the  general  law  of  comity,  they  would 
have  had  such  rights,  powers,  and  privileges 
or  not,  but  they  can  exercise  no  greater  pow- 
ers in  this  state  than  Its  domestic  corpora- 
tions. 

8.  A  foreign  corporation  coming;  Into 
this  state  to  transact  business  must 
conform  to  the  law  of  this  state,  If  there  be 
any,  regulating  similar  corporations  organised 
under  the  laws  of  this  state ;  and  its  contract, 
although  in  terms  solvable  in  the  foreign 
state  In  which  such  corporation  has  Its  dom- 
lcll,  must  be  such  a  contract  as  a  similar  do- 
mestic corporation  Is  authorized  to  make,  or 
the  courts  of  this  state  cannot  enforce,  or 
permit  the  enforcement  of,  Its  performance. 

4.  A  domestic  building;  and  loan  asso- 
ciation may  fix  a  minimum  premium 
to  be  deducted  In  advance  or  paid  In 
periodical  Instalments,  but  in  either  case  such 
premium  must  be  a  certain,  definite  sum, 
fixed  and  determined  at  the  time  of  the  mak- 
ing of  the  loan  ;  and  the  contract  of  a  foreign 
building  association,  made  with  a  citizen  of 
this  state,  secured  by  a  deed  of  trust  upon 
real  estate  situated  in  this  state,  and  by  its 
terms   to   be   performed    in   the    domiciliary 
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state,  must  conform  to  this  requirement ;  and, 
If  it  does  not,  such  contract  Is  not  within  the 
exemption  from  the  operation  of  the  usury 
laws  given  by  our  statute  to  domestic  building 
and  loan  associations;  and  In  such  case  only 
the  principal  of  the  loan,  with  legal  Interest 
thereon,  together  with  such  sums  as  have  been, 
necessarily  expended  in  preserving  the  prop- 
erty, less  the  amounts  paid  Into  the  associa- 
tion by  the  borrower  as  dues.  Interest,  pre- 
mium, and  fines,  to  be  treated  In  the  settle- 
ments as  partial  payments,  can  he  collected ; 
and  a  sale  under  the  deed  of  trust  will  be  en- 
joined until  the  amount  thus  due  Is  settled* 
unless  the  basis  of  settlement  herein  laid  down 
be  conceded  by  the  association  In  proceeding 
to  sell. 

(March  28,  1901.) 

APPEAL  by  complainants  from  a  decree 
of  the  Circuit  Court  for  Kanawha 
County  in  favor  of  defendant  in  a  suit  to  en- 
join defendant  from  selling  complainants' 
property  for  noncompliance  with  their  con- 
tract for  the  repayment  of  a  loan  made 
thereon.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  J,  W.  Kennedy  for  appellants. 

Messrs.  Brown,  Jaokson,  Jfc  Knight* 
for  appellee: 

The  Michigan  statute  under  which  the 
appellee  exists,  explicit  in  every  particular, 
identical  with  the  by-laws  of  appellee  com- 
pany, has  been  construed  and  upheld  as- 
constitutional  by  the  supreme  court  of  that 
state. 

People's  Illdg.  &  L.  Asso.  v.  Billing,  104 
Mich.  186,  63  N.  W.  373. 

It  is  eminently  proper  in  this  case  that 
the  laws  of  Michigan  should  prevail,  as- 
they  are  in  no  wise  repugnant  to  the  law? 
of  this  state;  and  all  borrowers  and  share- 
holders of  such  associations  should  be  placed 
on  the  same  footing,  and  only  required  to- 
settle  with  the  association  on  the  same 
basis. 

Gray  v.  Baltimore  Bldg.  &  L.  Asso.  (W. 
Va.)  37  S.  E.  533. 

To  hold  void,  and  not  enforceable,  pre- 
miums and  fines  imposed  by  this  Michigan 
association  for  the  common  fund  for  all  its 


Note. — For  conflict  of  laws  as  to  usury  in 
contract  of  building  and  loan  association,  see, 
in  this  series,  Bennett  v.  Eastern  Bldg.  &  L. 
Asso.  (Pa.)  34  L.  R.  A.  595,  and  Falls  v.  United 
States  Sav.  Loan  &  Bldg.  Co.  (Ala.)  24  L.  R.  A. 
174. 

For  usury  upon  loans  by  building  associations 
generally,  see  note  to  Reeve  v.  ladles'  Bldg. 
64  L.  R.  A 


Asso.  Perpetual  (Ark.)  18  L.  R.  A.  129;  Pioneer 
Sav.  &  L.  Co.  v.  Cannon  (Tenn.)  33  L.  R.  A. 
113:  Post  v.  Mechanics'  Bldg.  &  L.  Asso. 
(Tenn.)  34  L.  R.  A.  201 ;  Smoot  v.  People's  Per- 
petual Loan  &  Bldg.  Asso.  (Vs.)  41  L.  R.  A. 
589;  Iowa  Sav.  &  L.  Asso.  v.  Heidt  (Iowa) 
43  L.  II.  A.  689:  and  Borrowers*  6  Investers* 
Bldg.  Asso.  v.  Eklund  (111.)  62  L.  R.  A.  637. 
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members,  as  against  its  members  in  West 
Virginia,  when  by  the  laws  of  Michigan  all 
members,  residents  of  that  state,  must  re- 
spond, would  be  to  violate  the  first  princi- 
ple of  equity,  and  perpetuate  the  very  out- 
rage condemned  in  Gray  v.  Baltimore  Bldg. 
&  X.  A  88o.t  by  permitting  the  citizens  of  one 
state  to  escape  contribution  to  the  common 
fund  upon  allegation  of  an  invalid  contract, 
and  at  the  same  time  share  in  that  fund 
forced  from  citizens  of  other  states,  all  up- 
on the  faith  of  the  same  contract. 

The  contracts  here  under  consideration 
were  made  and  to  be  performed  in  the  state 
of  Michigan,  in  which  state  their  validity 
has  been  expressly  upheld. 

Klinck  v.  Price,  4  W.  Va.  4 ;  Pugh  v.  Cam- 
eron, 11  W.  Va.  523;  Wilson  v.  Lasier,  11 
Gratt.  477;  Findlay  v.  Hall,  12  Ohio  St. 
610;  Shipman  v.  Bailey,  20  W.  Va.  140; 
John  A.  Tolman  Co.  v.  Reed,  115  Mich.  71, 
72  N.  W.  1104;  Sawyer  v.  Dickson,  66  Ark. 
77,  48  8.  W.  903;  De  Wolf  v.  Johnson,  10 
Wheat.  383,  6  L.  ed.  347;  Jones,  Mortg.  8 
657;  Bennett  v.  Eastern  Bldg.  &  L.  Asso. 
177  Fa.  233,  34  L.  R.  A.  505,  35  Atl.  684. 

Poffenbarger,  J.,  delivered  the  opinion 
of  the  court: 

On  the  1st  day  of  September,  1894,  the 
plaintiffs,  by  their  deed  of  trust,  conveyed 
to  the  defendant,  B.  H.  Oxley,  trustee,  certain 
real  estate,  situated  in  the  city  of  Charles- 
ton. Kanawha  county,  in  trust  to  secure  to 
the  National  Loan  i  Investment  Company 
of  Detroit,  Michigan,  the  payment  of  $2,500, 
according  to  the  conditions  of  a  certain  bond 
bearing  even  date  therewith,  executed  by  the 
plaintiff  to  said  company  for  the  loan  of 
said  sum  of  $2,500  by  it  made  to  them,  and 
to  secure  the  repayment  of  any  and  all 
sums  said  company  might  pay  for  taxes,  in- 
surance, and  maintaining  the  property  in 
repair,  in  case  of  the  failure  of  the  plain- 
tiffs to  make  such  necessary  payments,  and 
to  secure  the  strict  performance  of  all  the 
obligations  incumbent  upon  the  said  Clara 
J.  Floyd  as  a  shareholder  in,  and  borrowei 
from,  said  company  under  its  charter,  by- 
laws, rules,  ana  regulations  then  existing, 
or  which  might  thereafter  lawfully  be  made, 
altered,  or  amended.  It  is  recited  in  this 
deed  that  said  Clara  J.  Floyd  is  the  owner 
of  twenty-five  shares  of  stock  in  said  com- 
pany, and  has  borrowed  of  it,  pursuant  to 
its  by-laws,  the  money  thereby  secured,  and 
by  said  deed  she  covenants  and  agrees  to  all 
things  required  of  her  to  be  done  by  the 
by-laws  of  said  company  as  a  shareholder 
and  as  a  borrower,  and  to  pay  to  said  com- 
pany the  sum  of  $1.45  per  share  per  month 
on  her  stock  and  loan,  that  being,  as  stated, 
stock,  interest,  and  premium;  also  to  pay 
all  fines  that  should  be  legally  assessed 
against  her,  such  payments  to  be  made  un- 
til the  stock  owned  by  her  should  mature 
under  said  by-laws,  and,  when  it  shall  have 
matured  or  reached  the  value  of  $100  per 
■hare,  said  stock  to  be  surrendered  and  can- 
celed, and  thereupon  the  deed  to  be  void 
and  the  property  thereby  granted  to  be  re- 
leased. Said  deed  provided  that,  in  case  of 
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default,  said  trustee,  upon  the  request  of 
the  company,  should  make  sale  of  the  prop- 
erty upon  the  following  terms:  "(a)  For 
cash  in  a  sum  sufficient  to  pay  ( 1 )  the  costs 
of  executing  this  trust,  the  same  to  include 
a  commission  to  said  trustee  of  5  per 
centum  upon  the  gross  amount  of  said  sale; 
and  (2)  the  whole  amount  then  due  to  said 
third  party,  according  to  the  terms  of  this 
deed,  the  bond  herein  mentioned,  and  the 
by-laws  and  regulations  of  said  company; 
(b)  and  the  residue,  if  any  there  be,  upon 
such  terms  as  the  said  trustee  or  Lis  suc- 
cessor may  deem  best."  And  it  was  further 
expressly  agreed  therein  that  in  case  said 
trustee  should  sell  said  premises  as  pro- 
vided in  said  deed,  by  reason  of  the  default 
of  said  parties  of  the  first  part  in  comput- 
ing the  amount  due  said  party  of  the  third 
part,  said  first  parties  should  be  considered 
and  treated  the  same  as  a  borrowing  mem- 
ber of  said  company.  It  was  also  cove- 
nanted and  agreed  in  said  deed  that  all  pay- 
ments therein  mentioned  should  be  made 
at  said  company's  office  in  the  city  of  De- 
troit, Michigan,  that  being  the  place  where 
the  contract  therein  set  forth  and  the  bond 
therein  referred  to  were  made;  that  the 
bond  and  instrument  given  to  secure  the 
payments  mentioned  in  the  bond  shall  in  all 
cases  be  construed  as  under  and  in  accord- 
ance with  the  laws  of  the  state  of  Michigan, 
and  the  articles  of  incorporation  and  by- 
laws of  said  association,  any  provision  what- 
soever in  the  laws  of  any  other  state  to  the 
contrary  notwithstanding;  and  that  any 
provision  in  the  laws  of  any  other  state  at 
variance  with  the  laws  oi  the  state  of  Mich- 
igan, either  on  the  subject  of  interest,  pre- 
mium, or  any  other  matter,  is  expressly 
waived, — it  being  mutually  intended  by  the 
parties  thereto  to  make  the  contract  in  all 
things  as  a  contract  under  and  in  accord- 
ance with  the  laws  of  the  state  of  Michigan. 
Upon  her  obligations  thus  contracted  Mrs. 
Floyd  made  sixteen  payments,  of  which  the 
first  was  in  September,  1894,  and  the  last  in 
December,  1896,  amounting  in  all  to 
$618.22  of  which  $120  was  dues  on  stock, 
$220  interest  on  the  loan,  $240  premium, 
and  $38.22  fines  for  failures  to  pay.  She 
having  ceased  to  make  payments,  the  trus- 
tee advertised  the  property  for  sale  for  cash 
in  a  sum  sufficient  to  pay  the  costs  of  execut- 
ing the  trust,  including  5  per  cent  commis- 
sion to  the  trustee  upon  the  gross  proceeds 
of  the  sale,  and  the  whole  amount  due  said 
company,  $3,022.20,  as  of  the  19th  of  July, 
1897,  and  the  residue  to  be  paid  in  two  equal 
instalments,  of  one  and  two  years,  and  fix- 
ing August  21,  1897,  as  the  day  of  sale. 
On  the  17th  day  of  August,  1897,  the  plain- 
tiffs filed  their  bill  of  complaint  in  the  cause 
in  the  cirucit  court  of  Kanawha  county,  set- 
ting forth  substantially  the  foregoing  facts, 
and  alleging  that  said  transaction  was,  in 
substance  and  in  fact,  a  simple  loan  only, 
and  was  put  in  the  form  in  which  it  was 
made  under  the  requirement  of  the  defend- 
ant company  as  a  shift  and  device  on  its 
part  to  avoid  the  usury  laws  of  the  state; 
that  the  balance  claimed  to  be  due  by  the 
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defendant  on  account  of  said  loan  is  about 
$000  more  than  under  the  laws  of  this  state 
it  is  entitled  to  on  account  of  said  loan,  it 
being  greatly  in  excess  of  the  principal  ad- 
vanced, with  6  per  cent  per  annum  inter- 
est; that  defendant  company  is  entitled 
only  to  the  balance  due  on  account  of  said 
loan,  computed  upon  the  principal  advan- 
ced, with  6  per  cent  interest,  allowing  as 
credits  the  monthly  payments,  upon  the 
principle  of  partial  payments;  that  by  rea- 
son of  the  covenants  and  provisions  of  the 
deed  of  trust,  for  breaches  of  which  author- 
ity could  not  be  vested  in  the  trustee  to  fix 
the  damages,  it  could  not  be  executed  in 
pais,  and,  though  in  form  a  conveyance  to 
a  trustee,  it  is  in  fact  and  law  nothing  but 
a  mortgage,  and  can  be  executed  and  en- 
forced only  by  judicial  decision  in  a  court 
of  equity;  that  the  terms  of  sale  specified 
in  the  trust  deed  and  notice  of  sale  are  not 
such  as  the  law  requires  in  such  case,  and 
a  sale  thereunder  would  be  improper,  er- 
roneous, and  illegal,  and  greatly  to  tne  prej- 
udice of  the  plaintiff's  rights;  that  said 
company  has  no  authority,  under  the  laws 
of  this  "state  or  the  state  of  Michigan,  to 
make  the  loan  in  the  manner  and  form  in 
which  it  was  made,  as  thereinbefore  alleged, 
the  sole  object  for  which  said  association 
was  formed,  and  the  only  legal  authority 
vested  in.it,  being  to  afford  its  members  a 
safe  and  comfortable  investment  for  their 
savings,  and  aid  them  in  the  purchase  and 
improvement  of  real  estate,  and  the  build- 
ing and  improving  of  homesteads;  that  less 
than  nine  persons  having  formed  said  com- 
pany, the  number  required  by  the  laws  of 
this  state,  it  was  without  authority  to  make 
said  loan;  and  that  the  amount  claimed  by 
said  company,  computed  under  its  by-laws, 
is  greatly  in  excess  of  the  amount  that 
would  be  due,  computed  on  the  basis  of  6 
per  cent  interest,  and  treating  the  pay- 
ments as  partial  payments,  made  on  the 
debt  in  the  usual  way,  and  is  therefore  ex- 
orbitantly usurious.  Copies  of  the  deed  of 
trust  and  by-laws  of  the  company  are  filed 
with  the  bill  as  exhibit.  The  bill  prays 
that  the  defendants  be  enjoined  from  mak- 
ing the  sale,  and  that  the  court  take  juris- 
diction of  the  matters  in  controversy  be- 
tween the  parties,  and  make  and  enter  such 
decrees  and  orders  as  justice  and  equity 
may  require,  and  for  general  relief.  The  in- 
junction was  awarded  as  prayed  for. 

The  defendant  company  appeared,  and 
demurred  to  the  bill,  and  answered  it,  ad- 
mitting the  loans  and  contracts  of  member- 
ship and  security,  and  its  attempt  to  en- 
force them,  as  alleged  in  the  bill;  averring 
their  legality  under  the  laws  of  Michigan 
and  of  this  state;  that  it  has  complied  with 
the  requirements  of  the  statute  relating  to 
foreign  corporations,  and  that  the  contract 
is  solvable  in  Michigan;  denying  that  it  is 
a  shift  or  device  to  evade  the  usury  laws  of 
West  Virginia,  and  also  that  the  contract 
is  illegal  or  usurious;  that  the  amount  due 
under  it  is  uncertain,  and  there  is  necessity 
for  resort  to  a  court  of  equity  for  its  en- 
forcement. To  this  answer  there  is  no  re- 
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plication,  and  no  depositions  or  affidavits 
were  taken  and  filed. 

On  the  15th  day  of  April,  1899,  the  cir- 
cuit court  dissolved  the  injunction  and  dis- 
missed the  bill,  and  an  appeal  from,  and 
supersedeas  to,  this  decree  were  allowed. 

The  allegation  that  this  contract  between 
the  parties  was  not  a  contract  of  member- 
ship in  said  association  on  the  part  of  Mrs. 
Floyd,  and  a  loan  to  her  as  such  member 
in  good  faith,  but,  on  the  contrary,  a  mere 
shift  and  device  to  evade  the  usury  laws  of 
this  state,  is  denied,  and  there  is  no  replica- 
tion to  the  answer,  which  must  be  taken 
as  true;  but,  if  there  were  a  replication, 
there  is  no  evidence  to  sustain  the  allega- 
tion. Upon  the  face  of  th*  papers,  nothing 
appears  from  which  such  an  interpretation 
can  be  reached.  The  corporate  existence  of 
the  association  is  admitted,  and  it  is  only 
insisted  and  objected  that  it  has  attempted 
to  make  a  contract  that  it  has  no  power  or 
authority  to  make  under  the  laws  of  this 
state  or  the  laws  of  Michigan.  As  to  the 
terms  of  sale,  they  are  exactly  as  stipulated 
in  the  deed  of  trust,  except  as  to  any  sur- 
plus that  may  remain  after  paying  the  costs 
of  executing  the  trust,  expenses  of  sale,  in- 
cluding an  agreed  commission,  and  the 
amount  due  the  company,  and  as  to  this 
surplus  it  is  covenanted  that  it  shall  be  up- 
on such  terms  as  the  trustee  might  deem 
best.  In  the  exercise  of  this  discretion, 
which  the  parties  were  authorized  to  vest 
in  him,  the  trustee  fixed  the  terms  of  sale, 
as  to  such  surplus,  in  the  notice.  The 
agreement  in  the  deed  for  5  per  cent  com- 
mission to  the  trustee  could  not  affect  the 
validity  of  the  loan  or  invalidate  the  no- 
tice. It  does  not  go  to  the  association  nor 
enter  into  the  loan,  nor  did  it  interfere  with 
a  prevention  of  the  sale  by  payment  of  the 
debt.  If  illegal,  the  trustee  could  not  with- 
hold it  on  a  settlement  of  his  accounts. 
The  allegation  of  uncertainty  in  the  amount 
due  is  denied,  not  replied  to,  and  no  proof 
offered.  As  to  the  character  of  the  instru- 
ment, it  is  clearly  not  a  mortgage,  but  the 
ordinary  deed  of  trust  to  secure  the  per- 
formance of  a  building  and  loan  contract 
and  loan,  such  as  are  common  in  this  state. 
There  is  a  denial  of  the  allegation  of  uncer- 
tainty as  to  the  amount  due,  accompanied 
by  an  averment  of  a  statement  having  been 
rendered  to  which  no  exceptions  were  taken 
nor  objections  made.  Besides  that,  no  facts 
are  alleged  from  which  uncertainty  appears. 
In  none  of  these  matters  does  any  ground 
appear  upon  which  the  bill  or  the  injunc- 
tion can  be  sustained. 

There  is  but  one  real  question  in  the  case, 
and  that  is  whether  this  contract  made  by 
a  Michigan  building  and  loan  association 
with  a  citizen  of  this  state,  to  be  performed 
in  the  other  state,  and  secured  by  deed  of 
trust  upon  real  estate  situated  in  this  state, 
can  be  enforced  here.  It  involves  the  ques- 
tion of  the  status  in  this  state  of  a  foreign 
building  and  loan  association  that  has  com- 
plied with  tne  statutory  conditions  prelimi- 
nary to  its  doing  business  here,  and  the  na- 
ture of  the  contract  it  can  make  under  such 
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conditions;  and  this  raises,  as  a  prelimi- 
nary inquiry,  the  question  of  the  difference 
between  the  rights  of  individuals  and  cor- 
porations doing  business  beyond  the  limits 
of  the  state  to  which  they  belong.    Except 
by  the  law  of  comity,  no  corporation  created 
in  one  state  has  the  power  to  do  business  in 
nnother.     Its    very    life    is    the    franchise 
granted  by  its  parent  state,  and  creation  of 
its  law,  which  has  no  extraterritorial  force. 
It  is  not  entitled,  under  the  Constitution  of 
the  United  States,  to  the  privileges  and  im- 
munities of  citizens.    "Now,  a  grant  of  cor- 
porate existence  is  a  grant  of  special  privi- 
leges to  the  corporators,  enabling  them  to 
act   for  certain  designated  purposes  as  a 
single  individual,  and  exempting  them  (un- 
less otherwise  specially  provided)   from  in- 
dividual  liability.     The   corporation,   being 
the  mere  creation  of  local  law,  can  have  no 
legal  existence  beyond  the  limits  of  the  sov- 
ereignty  where   created.    As  said   by  this 
oourt  in  Bank  of  Augusta  v.  Earle,  13  Pet. 
£10,  10  L.  ed.  274:     'It  must  dwell  in  the 
place  of  its  creation,  and  cannot  migrate 
to    another    sovereignty.'    The    recognition 
of  its  existence,  even  by  other  states,  and 
the  enforcement  of  its  contracts  made  there- 
in, depend  purely  upon  the  comity  of  those 
states, — a  comity  which  is  never  extended 
where  the  existence  of  the  corporation  or 
the  exercise  of  its  powers  are  prejudicial  to 
their  interests  or  repugnant  to  their  pol- 
icy."   Mr.  Justice  Field  in  Paul  v.  Virgin- 
ia, 8  Wall.   180,   19  L.  ed.  360.     But  this 
rule  of  comity  exists  and  is  enforced  by  the 
courts  in  every  nation  and  every  state  of 
the  Union,  until  destroyed  by  the  lawmak- 
ing power.    "In  the  silence  of  any  positive 
rule  affirming  or  denying  or  restraining  the 
operation  of  foreign  laws,  courts  of  justice 
presume  the  tacit  adoption  of  them  by  their 
own  government,  unless  they  are  repugnant 
to  its  policy  or  prejudicial  to  its  interest." 
Story.  Confi.  Laws,  35.    "'We  think  it  well 
settled  that  by  the  law  of  comity  among 
nations  a  corporation  created  by  one  sover- 
eignty is  permitted  to  make  contracts  in 
another,  and  to  sue  in  its  courts,  and  that 
the  same  law  of  comity  prevails  among  the 
several  sovereignties  of  this  Union."    Chief 
Justice  Taney  in  Bank  of  Augusta  v.  Earle, 
13  Pet.  519,   10  L.  ed.  274.     "In  harmony 
with  the  general  law  of  comity  obtaining 
among  the  states  composing  the  Union,  the 
presumption  should  be  indulged  that  a  cor- 
poration of  one  state,  not  forbidden  by  the 
laws  of  its  being,  may  exercise  within  any 
other  state  the  general  powers  conferred  by 
its    own   charter,    unless    it    is    prohibited 
from  so  doing  either  in  the  direct  enact- 
ments of  the  latter  state,  or  by  its  public 
policy,    to    be    deduced    from    the    general 
course  of  legislation,  or  from  the  settled  ad- 
judications of  its  highest  court."    Mr.  Jus- 
tice Harlan  in  American  &  Foreign  Chris- 
tian Union  v.  Tount,  101  U.  S.  356,  25  L.  ed. 
890. 

Any  state,  however,  may  forbid  and  pre- 
vent a  foreign  corporation  from  carrying  on 
its  business  within  its  limits,  and  also  from 
doing  certain  acts  or  making  certain  con- 
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tracts  within  its  jurisdiction.    "Whenever  a 
state   sufficiently   indicates   that    contracts 
which  derive  their  validity  from  its  comity 
are  repugnant  to  its  policy,  or  are  consid- 
ered as  injurious  to  its  interests,  the  pre- 
sumption in  favor  of  its  adoption  can  no 
longer  be  made."     Chief  Justice  Taney  in 
Bank  of  Augusta  v.  Earle,  13  Pet.  519,  10 
L.  ed.  274.     "Having  no  absolute  right  of 
recognition  in  other  states,  but  depending 
for  such  recognition  and  the  enforcement  of 
its  contracts  upon  their  assent,  it  follows 
as  a  matter  of  course  that  such  assent  may 
be  granted  upon  such  terms  and  conditions 
as  those  states  may  think  proper  to  impose. 
They  may  exclude  the  foreign  corporation 
entirely,  they  may  restrict  its  business  to 
particular  localities,  or  they  may  exact  such 
security  for  the  performance  of  its  contracts 
with  their  citizens  as,  in  their  judgment, 
will  best  promote  the  public  interest.     The 
whole   matter   rests    in    their   discretion." 
Paul  v.  Virginia,  8  Wall.  180,  19  L.  ed.  360. 
The  only  exceptions  to  this  rule  are  in  the 
cases  of  corporations  engaged  in  foreign  com- 
merce,  corporations   engaged   in   interstate 
commerce,  and  corporations  employed  in  the 
business  of  the  government  of  the  United 
States.     The  only  limitation  upon  the  pow- 
er of  a  state  to  exclude  a  foreign  corpora- 
tion from  doing  business  within  its  limits, 
or  hiring  offices  for  that  purpose,  or  to  ex- 
act conditions  for  allowing  the  corporation 
to  do  business  or  hire  offices  there,  arises 
where  the  corporation  is  in  the  employ  of 
the  Federal  government,  or  where  its  busi- 
ness is  strictly  commerce,  interstate  or  for- 
eign.    Corporations  are  not  citizens,  within 
the  meaning  of  the  clause  of  the  Constitu- 
tion declaring  that  the  citizens  of  each  state 
shall  be  entitled  to  all  privileges  and  im- 
munities of  citizens  in  the  several  states. 
Article  4.  5  2,  cl.  1.    A  private  corporation 
is  included  under  the  designation  of  "per- 
son" in  the  14th  Amendment  to  the  Consti- 
tution   (§   1).    The  provisions  in  the  14th 
Amendment  to  the  Constitution  ( §  1 ) ,  that 
"no  state  shall  deny  to  any  person  within  its 
jurisdiction   the    equal    protection   of    the 
laws,"  do  not  prohibit  a  state  from  requir- 
ing for  the  admission  within  its  limits  of  a 
corporation  of  another  state  such  conditions 
as  it  chooses.     Pembina  Consol.  Silver  Min, 
&  Mill.  Co.  v.  Pennsylvania,  125  U.  S.  181, 
31  L.  ed.  650,  2  Inters.  Com.  Rep.  24,  8  Sup. 
Ct.  Rep.  737.     In  reaching  these  conclusions 
the  court  says:     "The  eaual  protection  of 
the  laws  which  these  bodies  may  claim  is 
only  such  as  is  accorded  to  similar  associa- 
tions within  the  jurisdiction  of  the  state. 
The  plaintiff  in  error  is  not  a  corporation 
within    the    jurisdiction    of     Pennsylvania. 
The  office  it  hires  is  within  such  jurisdic- 
tion, and,  on  condition  that  it  pays  the  re- 
quired license  tax,  it  can  claim  the  same 
protection  in  the  use  of  the  office  that  any 
other  corporation  having  a  similar  office  may 
claim.     It  would  then  have  the  equal  protec- 
tion of  the  law  so  far  as  it  had  anything 
within  the  jurisdiction  of  the  state,  and  the 
constitutional  amendment  requires  nothing 
more.    The  state  is  not  prohibited  from  dis- 
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criminating  in  the  privileges  it  may  grant 
to  foreign  corporations  as  a  condition  of 
their  doing  business  or  hiring  offices  within 
its  limits,  provided,  always,  such  discrimina- 
tion does  not  interfere  with  any  transaction 
by  such  corporations  of  interstate  or  foreign 
commerce.  It  is  not  every  corporation,  law- 
ful in  the  state  of  its  creation,  that  other 
states  may  be  willing  to  admit  within  their 
jurisdiction,  or  consent  that  it  have  offices 
in  them ;  such,  for  example,  as  a  corporation 
for  lotteries.  And,  even  where  the  business 
of  a  foreign  corporation  is  not  unlawful  in 
other  states,  the  latter  may  wish  to  limit 
the  number  of  such  corporations,  or  to  sub- 
ject their  business  to  such  control  as 
would  be  in  accordance  with  the  policy  gov- 
erning domestic  corporations  of  a  similar 
character."  Under  the  law  of  comity  which 
exists  in  every  state  until  repealed,  and 
which  the  courts  must,  as  well  as  may,  en* 
force,  a  foreign  corporation  has  no  authori- 
ty to  do  any  act  in  a  state  other  than  that 
of  its  being  which  is  not  permitted  by  the 
laws  of  such  state  to  individuals  generally. 
The  law  of  comity  merely  enables  a  body  of 
corporators  chartered  by  one  state  to  act 
in  a  corporate  capacity  in  another  state,  sub- 

{'ect  to  all  the  laws  and  regulations  of  the 
atter.  Morawetz,  Priv.  Corp.  $  964,  cit- 
ing numerous  cases. 

From  these  authorities  it  is  plain  that  any 
foreign  corporation  may  do  business  in  this 
state  unless  prohibited  by  law,  or  its  busi- 
ness be  such  as  is  repugnant  to  our  laws 
or  the  public  policy  of  the  state,  "to  be  de- 
duced from  the  general  course  of  legisla- 
tion or  from  the  settled  adjudications  of  its 
highest  court/'  and  may  do  such  acts  in  the 
state  aB  are  permitted  by  its  laws  to  indi- 
viduals generally,  and  no  others.  But  such 
prohibition  or  repugnancy  will  not  be  im- 
plied from  the  mere  silence  of  the  state, 
"if  the  policy  of  a  state  or  territory  does 
not  permit  the  business  of  the  foreign  cor- 
poration in  its  limits,  or  allow  the  corpora- 
tion to  acquire  or  hold  real  property,  it 
must  be  expressed  in  some  affirmative  way; 
it  cannot  be  inferred  from  the  fact  that  its 
legislature  has  made  no  provision  for  the 
formation  of  similar  corporations,  or  allows 
corporations  to  be  formed  only  by  general 
law."  Ooioell  v.  Colorado  Springs  So.  100 
U.  S.  59,  25  L.  ed.  549. 

r11ie  legislature  of  our  state  has  not  been 
silent  on  this  subject.  It  has  prescribed 
certain  requirements,  to  be  complied  with 
as  conditions  precedent  to  the  right  of  all 
foreign  corporations  to  do  business  in  the 
state,  and  inserted  therewith  the  following 
clause:  "Any  corporation  duly  incorporat- 
ed by  the  laws  of  any  state  or  territory  of 
the  United  States,  or  of  the  District  of  Co- 
lumbia, or  of  any  foreign  country,  may,  un- 
less it  be  otherwise  expressly  provided,  hold 
property  and  transact  business  in  this  state, 
upon  complying  with  the  requirements  of 
this  section,  and  not  otherwise.1'  Section 
30,  chap.  54,  Code.  This  is  equivalent  to 
saying  that  "no  corporation  duly  incorpo- 
rated dv  the  laws  of  any  state  or  territory 
of  the  United  States,  of  the  District  of  Co- 
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lumbia,  or  of  any  foreign  country,  unless  it 
be  otherwise  expressly  provided,  shall  hold 
property  and  transact  business  in  this  state 
without  having  first  complied  with  the  re- 
quirements of  this  section."  In  one  sense,, 
it  is  a  prohibition  against  foreign  corpora- 
tions,  nnd  repeals  the  general  law  of  comi- 
ty; but  it  admits  all  foreign  corporations, 
except  those  expressly  forbidden,  to  the 
right  to  hold  property  and  transact  business- 
in  the  state  upon  compliance  with  the  re- 
quirements. There  is  no  statute  expressly 
prohibiting  foreign  building  and  loan  asso- 
ciations from  doing  business  in  the  state. 
They  are  not  excluded,  and  such  of  them  as- 
comply  with  the  statutory  requirements  are 
admitted.  The  bill  alleges  that  the  appel- 
lee here  has  not  complied  with  them.  This 
allegation  is  denied  in  the  answer,  accom- 
panied with  an  averment  that  it  has  com- 
plied with  them.  To  this  there  is  no  repli- 
cation. The  answer  must,  therefore,  be 
taken  as  true. 

This  Michigan  corporation  being  thus  au- 
thorized to  do  business  in  this  state,  ite 
courts  would  not,  in  the  absence  of  any  fur- 
ther legislation,  restrain  it  from  doing  any 
act  permitted  by  its  laws  to  individual* 
generally,  and  could  not  refuse  to  compel, 
at  its  instance,  the  performance  of  any  con- 
tract thus  lawfully  made  with  it;  and  if, 
under  such  circumstances,  it  made  a  contract 
with  a  citizen  of  this  state,  to  be  performed 
in  the  state  of  Michigan,  and  such  contract 
were  authorized  by  its  charter  and  the  laws 
of  the  state  of  its  beinir.  it  would  be  enforce- 
able here,  although  the  rate  of  interest  pro- 
vided for  and  lawful  in  Michigan  were  high- 
er than  the  legal  rate  here.  But  the  legis- 
lature has  given  further  expression  to  its 
will  respecting  foreign  corporations,  thus: 
"Such  corporation  so  complying,  shall  have 
the  same  rights,  powers,  and  privileges,  and 
be  subject  to  the  same  regulations,  restric- 
tions, and  liabilities  that  are  conferred  and 
imposed  by  this  and  the  52d  and  53d  chap- 
ters of  this  Code,  and  by  chapter  20  of  the 
Acts  of  1S85,  on  corporations  chartered  un 
der  the  laws  of  this  state."  Section  30, 
chap.  54.  Code.  Can  there  be  any  doubt  that 
the  effect  of  this  provision  is  to  permit  for- 
eign corporations  to  have  the  same  rights, 
powers,  and  privileges  that  are  conferred  up- 
on domestic  corporations,  and  no  greater 
or  different  rights,  powers,  and  privileges? 
If  that  is  not  its  meaning,  what  can  be  the 
legal  effect  of  the  clause,  "subject  to  the 
same  regulations,  restrictions,  and  liabili- 
ties that  are"  imposed  upon  domestic  corpo- 
rations? Cearly,  it  must  operate  as  a  pro- 
hibition upon  the  exercise  by  a  foreign  cor- 
poration of  any  greater  or  different  rights, 
powers,  and  privileges  than  are  permitted 
to  domestic  corporations.  Similar  provi- 
sions occur  in  the  statutes  of  several  of  the 
states,  and  in  the  Constitutions  of  some  of 
them;  but  many  states  have  no  such  provi- 
sion. It  occurs  in  the  Illinois  statute  in 
this  form:  "Foreign  corporations  and  the 
officers  and  agents  thereof,  doing  business  in 
this  state,  shall  be  subjected  to  all  the  lia- 
bilities, restrictions,  and  duties  that  are  or 
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may  be  imposed  upon  corporations  of  like 
character  organized  under  the  general  laws 
of  this  state,  and  have  no  other  or  greater 
powers."  [Starr  &  C.  Anno.  Stat.  1896, 
chap.  32,  f  26,  p.  985.] 

In  Stevens  v.  Pratt,  101  111.  206,  the 
court,  in  construing  the  provision,  held :  "It 
is  simply  a  law  imposing  regulations  and  re- 
strictions, and  its  meaning  is  that,  where 
the  general  laws  of  this  state  provide  for 
the  organization  of  corporations,  foreign 
ones  of  like  character,  doing  business  in  this 
state,  shall  exercise  no  greater  or  different 
powers,  and  shall  be  subject  to  the  same  lia- 
bilities, restrictions,  and  duties.'9  Mr.  Jus- 
tice Scholfield,  in  delivering  the  opinion  of 
the  court,  said:  "The  manifest  and  only 
purpose  was  to  produce  uniformity  in  the 
powers,  liabilities,  duties,  and  restrictions 
of  foreign  and  domestic  corporations  of  like 
character,  and  bring  them  all  under  the  in- 
fluence of  the  same  law."  Our  statute  is 
equivalent  to  that  of  Illinois,  and  must  have 
the  same  meaning.  That  being  its  effect,  a 
foreign  corporation  can  do  no  act,  make  no 
contract,  and  exercise  no  power  in  this  state 
not  permitted  to  like  corporations  organized 
under  the  laws  of  this  state.  The  exercise 
by  such  corporation  of  any  power  not  pos- 
sessed by  a  similar  domestic  corporation 
would  be  repugnant  to  the  public  policy  of 
the  state,  as  expressed  in  this  statutory  pro- 
vision, and  for  that  reason  would  be  re- 
strained by  the  courts  of  this  state.  We 
only  recognize  and  give  effect  to  the  corpo- 
rate existence  of  the  foreign  company,  not 
to  all  the  powers  which,  by  its  charter  and 
the  laws  under  which  it  exists,  it  has  and 
may  exercise  in  the  domiciliary  state.  It 
will  be  permitted  to  exercise  here  only  such 
of  its  powers  as  are  not  repugnant  to  our 
laws  and  policy.  Such  is  the  effect  given 
the  Illinois  statute  by  the  courts  of  that 
state  in  determining  the  rights  of  foreign 
building  and  loan  associations. 

In  Granite  State  Provident  Asso.  v. 
Lloyd,  145  111.  620,  34  N.  E.  142,  it  is  held: 
"Under  8  26,  chap.  32,  Rev.  Stat.,  where  a 
foreign  corporation  of  any  kind  comes  into 
this  state  to  transact  business  it  must  con- 
form to  the  laws  of  this  state,  if  it  exists, 
regulating  similar  corporations  organized 
under  the  general  laws  of  this  state.  For- 
eign corporations  doing  business  in  this 
state  are  placed  on  an  equality  with  domes- 
tic corporations  to  the  extent  that  they  shall 
exercise  no  greater  or  different  powers,  and 
are  made  subject  to  the  same  regulations  and 
restrictions,  and  governed  by  the  same  rules 
of  law,  in  these  respects.  ...  A  foreign 
corporation,  doing  a  homstead  and  loan 
business  in  this  state,  will  be  governed  by 
the  laws  of  this  state  as  to  the  right  of  a 
stockholder  to  withdraw." 

In  Rhodes  v.  Missouri  Sav.  <g  L.  Co.  173 
HI.  621,  42  L.  R.  A.  93,  50  N.  E.  998,  it  is 
held  that,  "in  order  that  a  foreign  building 
and  loan  association  may  enforce  in  our 
courts  a  contract  which  would  be  usurious 
unless  within  the  exemption  given  by  our 
statute  to  local  building  and  loan  associa- 
tions, it  must  appear  that  the  statute  under 
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which  such  foreign  association  was  organ- 
ized is  identical  with,  or  substantially 
like,  our  own  statute."  In  the  first  of  these 
cases,  the  Illinois  courts  compelled  the  for- 
eign building  and  loan  association  to  be  gov- 
erned by  the  statute  of  that  state  in  respect 
to  its  settlement  of  the  withdrawal  value  of 
its  shares;  in  the  other,  the  foreign  associa- 
tion was  denied  the  character,  rights,  and 
powers  of  a  building  and  loan  association, 
because  it  appeared  from  its  by-laws  that 
it  was  not  organized  and  doing  business  in 
the  method  prescribed  by  the  state  laws  for 
such  associations.  Its  loan  to  the  resident 
member  was  therefore  treated  as  a  simple 
ordinary  loan  in  respect  to  its  settlement, 
and  it  was  only  permitted  to  take  the  money 
advanced,  with  legal  interest,  after  credit- 
ing the  money  paid  into  the  association  by 
the  borrowing  member. 

In  Freie  v.  No,  4  Fidelity  Bldg.  &  Sav. 
Union,  166  111.  128,  46  N.  E.  784,  the  court 
held:  "A  corporation  created  in  another 
state  may,  upon  the  principle  of  comity,  ex- 
ercise within  this  state  the  powers  conferred 
by  its  charter,  if  not  inconsistent  with  the 
law  or  against  the  public  policy  of  this 
state.  A  foreign  building  and  loan  associa- 
tion doing  business  in  this  state  may  con- 
tract for  premiums  and  fines  in  addition  to 
legal  interest  on  money  loaned  on  stock, 
when  so  authorized  by  the  law  of  the  state 
of  its  creation,  without  violating  the  usury 
statutes  of  this  state."  In  the  opinion  in 
this  last  case  it  is  said :  'By  the  statute  of 
Indiana,  under  which  complainant  was  or- 
ganized, it  had  power  to  enter  into  the  con- 
tract in  this  case,  and  it  was  not  contrary 
to  the  laws  or  policy  of  this  state,  which 
permit  the  organization  of  like  corporations, 
with  the  same  powers."  < 

Relying  principally  upon  these  cases,  the 
law  is  laid  down  as  follows  in  8  8797,  7 
Thorn  p.  Corp.:  "Where  a  building  associa- 
tion undertakes  to  do  business  in  a  state 
other  than  that  of  its  creation,  whilst  a  con- 
tract made  by  it  in  the  former  state,  sanc- 
tioned by  the  statute  under  which  the  so- 
ciety was  organized,  will  not  be  deemed  un- 
lawful in  the  state  in  which  it  was  made 
and  is  sought  to  be  enforced,  when  it  would 
not  be  so  if  made  by  an  association  of  that 
state,  yet  such  an  association  acts  and  does 
business  in  such  state  (even  when  duly  li- 
censed) subject  to  its  laws  and  regulations 
as  applied  to  its  own  domestic  associations 
by  virtue  of  its  statutes  and  decisions,  and 
will  not  be  permitted  to  have  or  exercise  any 
greater  or  different  powers  than,  but  to  be 
held  to  the  same  liabilities,  restrictions,  and 
duties  as,  domestic  ones.  Under  this  view, 
moreover,  it  is  deemed  legitimate  to  test  the 
character  of  a  foreign  corporation  assuming 
to  set  as  a  building  association  by  reference 
to  the  laws  of  the  state  in  which  it  so  as- 
sumes to  act,  and  to  deny  it  that  character, 
if,  by  such  comparison,  its  nature  and  pow- 
ers are  found  to  be  different  from,  and  in  ex- 
cess of,  what  the  laws  and  policy  of  that 
state  recognize  as  belonging  to  such  associa- 
tions ;  with  the  result  that  contracts  permit- 
ted to  such  associations,  but  unlawful  to 
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others,-  will  not  be  accepted  as  valid  when 
set  up  by  foreign  associations  not  properly 
claasible  as  building  associations  according 
to  that  criterion." 

The  same  principle  has  been  applied  by 
other  courts  in  other  cases.  In  Cravens  v. 
flew  York  L.  Ins.  Co.  148  Mo.  583,  53  L.  R. 
A.  305,  50  S.  W.  519,  it  was  held  that,  al- 
though a  foreign  corporation  doing  business 
in  the  domestic  state  may  by  contract,  when 
no  domestic  statute  prohibiting  it  inter- 
venes, make  the  law  of  the  state  of  its  in- 
corporation the  applicatory  law  of  the  con- 
tract, yet  where  the  laws  of  the  domestic 
state  prohibit  foreign  corporations  from 
making  certain  kinds  of  contracts  they  can 
act  only  in  accordance  therewith.  13  Am. 
&  Eng.  Enc.  Law,  2d  ed.  p.  841,  note.  In 
Canada  Southern  R.  Co.  v.  Qebhard,  100  U. 
8.  527,  27  L.  ed.  1020,  3  Sup.  Ct.  Rep.  363, 
it  was  said :  "A  corporation  of  one  country 
may  be  excluded  from  business  in  another 
country  .  .  .  but,  if  admitted,  it  must, 
in  the  absence  of  legislation  equivalent  to 
making  it  a  corporation  of  the  latter  coun- 
try, be  taken,  both  by  the  government  and 
those  who  deal  with  it  as  a  creature  of  the 
law  of  its  own  country,  and  subject  to  all  the 
legislative  control  and  direction  that  may 
be  properly  exercised  over  it  at  the  place 
of  its  creation."  In  that  case  the  question 
was  the  validity  of  a  release  of  a  Canadian 
corporation  from  part  of  its  bonded  indebt- 
edness by  a  proceeding  in  the  nature  of  bank- 
ruptcy, under  legislation  of  the  Canadian 
Parliament,  there  being  no  limitation  there 
upon  the  right  to  impair  the  obligation  of 
contracts. 

On  the  subject  of  the  incorporation  of 
building  and  loan  associations,  their  meth- 
ods of  business,  and  their  rights,  powers, 
and  privileges,  this  state  is  not  without  leg- 
islation, and  it  is  insisted  that,  in  seeking 
the  enforcement  of  its  contract  with  the  ap- 
pellants, the  appellee  is  claiming  a  right 
and  power  not  permitted  to  domestic  asso- 
ciations, because  it  has  departed  from  the 
requirements  of  the  statute  in  the  nature  of 
the  contract  it  has  made.  This  alleged  de- 
parture refers  to  the  premium  bid  for  the 
right  of  precedence  in  taking?  the  loan.  Sec- 
tion 26,  chap.  54,  Code,  provides  that  "every 
such  association  shall  have  the  power  to  pro- 
vide by  its  by-laws  for  selling  to  the  stock- 
holders who  shall  bid  the  highest  premium 
therefor,  the  money  in  the  treasury,  or  in 
default  of  bidders  at  or  above  a  minimum 
premium,  may  award  to  a  member  the  value 
of  any  shares  held  by  him  less  such  mini- 
mum premium;  the  minimum  premium  and 
the  mode  of  making  the  award  to  be  fixed 
by  the  by-laws.  Or  such  association  may 
charge  and  receive  the  premium  bid  by  the 
stockholder  for  the  priority  of  right  to  such 
loans,  in  periodical  instalments,  but  the  by- 
laws of  every  association  shall  set  forth 
whether  the  premium  bid  for  the  prior  right 
to  such  loan  shall  be  deducted  therefrom  in 
advance,  or  be  paid  in  periodical  instal- 
ments." 

The  by-laws  of  the  appellee,  under  which 
the  contract  in  the  case  at  bar  was  made, 
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provide  that  "the  amount  of  premium  bid 
shall  be  taken  out  of  the  amount  borrowed, 
but  it  is  expressly  provided  that  after  the 
15th  of  September,  a.  d.  1891,  borrowers 
competing  for  loans  from  this  company  shall 
bid  as  a  premium  a  stated  amount  per  share, 
payable  monthly,  on  the  last  Saturday  of 
each  month;  said  stated  amount  per  share 
per  month  to  be  paid  each  month  during  the 
existence  of  the  shares  of  stock  borrowed  up- 
on." There  is  a  difference  between  a  pre- 
mium, the  amount  of  which  is  ascertained 
and  fixed  at  the  time  the  loan  is  made,  and 
then  divided  into  instalments  and  paid 
periodically,  and  a  premium  of  a  certain 
sum,  to  be  paid  on  each  share  each  month  for 
an  indefinite  and  uncertain  length  of  time. 
The  former  arrangement  is  plainly  contem- 
plated and  required  by  our  statute;  the  lat- 
ter is  provided  for  in  the  appellee's  by-laws, 
and  embodied  in  its  contract  with  said  appel- 
lant. When  this  monthly  payment  of  pre- 
mium will  end  depends  upon  the  date  of  the 
maturity  of  stock,  and  is  therefore  uncer- 
tain. The  difference  between  them  is  that 
the  amount  of  premium  under  a  contract 
authorized  by  the  law  is  certain  in  amount, 
while  in  the  contract  here  it  is  uncertain  in 
amount,  making  a  difference  in  liability  on 
the  borrower's  part,  and  involving  the  exer- 
cise of  a  different  power  on  the  part  of  the 
association  from  what  are  permitted  in  such 
cases  by  the  law  of  this  state  to  domestic 
associations. 

The  stock  of  the  association  upon  which 
this  advance  was  made  is  its  instalment 
stock  of  class  B,  and  the  payments  on  it  are 
"to  continue  each  month,  until  such  shares 
shall  have  reached  the  par  value  of  $100 
each,  as  shown  by  the  report  of  the  auditing 
committee,"  and  as  long  as  the  shares  run 
the  premium  must  be  paid.  The  time  to  run 
being  uncertain,  the  amount  of  premium  to 
be  paid  is  uncertain  also. 

The  difference  between  the  results  under 
the  two  systems  is  said  to  be  slight.  In 
7  Thomp.  Corp.  §  8779,  it  is  said:  "The 
essential  nature  and  purpose  of  the  premium 
are  the  same  in  both  of  these  systems,  and 
their  practical  operation  substantially  alike. 
In  neither  case  is  the  premium  paid;  the 
borrower  simply  promises  to  pay  it.  .  .  . 
Except  where  the  premium  consists  simply 
in  an  increased  rate  of  interest,  it  is  not  con- 
templated that  it  shall  be  paid  dollar  for 
dollar  by  the  borrower,  in  strict  conformity 
with  the  letter  of  his  undertaking.  All  he 
is  bound  to  do  is  to  pay  the  periodical 
amounts  coming  due  upon  his  obligation, 
and  to  continue  doing  so  until  the  shares  of 
the  society  or  series  to  which  he  belongs  have 
reached  maturity;  then  his  debt  and  his 
premium  bid  are  both  discharged  by  relin- 
quishing to  the  association  his  credit  in  the 
same.  Unless  the  society  is  unfortunate, 
this  period  will  be  reached  a  considerable 
time  before  the  borrower's  payments,  with 
interest,  shall  amount  to  the  aggregate  of 
what  he  received,  with  interest,  together 
with  what  he  promised  to  pay  by  way  of 
premium.  The  period  for  ascertaining  the 
amount  of  the  premium  actually  paid  by  the 
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borrower  is  the  date  of  the  maturity  of  the 
shares  and  distribution  of  the  assets."  How- 
ever, the  books  say,  and  courts  have  held, 
that,  where  an  association  is  authorized  by 
statute  to  operate  upon  one  of  these  systems 
respecting  the  premium,  it  cannot  adopt  the 
other  without  making  the  contract  unlawful 
to  the  extent  of  the  excess  of  the  reservation 
above  the  legal  rate  of  interest.  Endlich, 
Bldg.  Asso.  §§  407,  408;  Mechanics'  d  W. 
Mut.  Sav.  Bank  d  Bldg.  Asso.  v.  Wilcow,  24 
Conn.  147 ;  Mechanics'  d  W.  Mut.  Sav.  Bank 
d  Bldg.  Asso.  v.  Meriden  Agency  Co.  24 
Conn.  159;  Birmingham  v.  Maryland  Land 
d  Permanent  Homestead  Asso.  45  Md.  541; 
Geiger  v.  Eighth  German  Bldg.  Asso.  58 
Md.  569;  White  v.  Williams,  90  Md.  719, 
45  Atl.  1001 ;  Gray  v.  Baltimore  Bldg.  d  L. 
Asso.  (W.  Va.)  37  S.  E.  533.  The  care 
which  the  legislature  has  taken  to  state 
explicitly  the  plan  upon  which  such  as- 
sociations may  operate,  and  the  means  it 
has  adopted  to  compel  adherence  to  it,  indi- 
cate that  the  lawmaking  power  of  the  state 
deems  it  important.  The  law  relating  to 
the  subject  of  building  associations  is  con- 
tained in  four  sections  of  the  chapter,  fol- 
lowed by  these  words:  "Every  such  asso- 
ciation shall  adopt  by-laws,  which  shall  em- 
brace all  the  provisions  of  the  four  preced- 
ing sections,  and  such  further  provisions  for 
its  government,  and  the  management  of  its 
business  not  inconsistent  with  these  sections 
as  it  may  deem  proper."  [W.  Va.  Code 
!891,  chap.  64,  §  29,  p.  521.]  No  departure 
from  the  method  of  doing  business  thus  pre- 
scribed is  allowed.  There  can  be  no  ques- 
tion as  to  the  legislative  intent  to  compel 
absolute  adherence  and  obedience  to  its  plan 
for  conducting  the  operation  of  these  socie- 
ties. Further  evidence  of  this  is  found  in 
the  radical  change  effected  in  the  law  by 
chapter  58,  Acts  1883,  by  which  the  present 
law  came  into  existence.  Prior  thereto  the 
provision  relating  to  premiums  was: 
"Every  such  corporation  is  authorized  to 
levy,  assess,  and  collect  from  its  members 
such  sums  of  money,  by  stated  dues,  fines, 
interest  on  loans  advanced,  and  premiums 
bid  by  members  for  the  right  of  precedence  in 
taking  loans,  as  the  corporation  by  its  laws 
shall  provide."  [W.  Va.  Code  1868,  chap. 
64,  §  27,  p.  411.]  And  this  change  came 
immediately  after  the  decisions  of  this  court 
in  Pfeister  v.  Wheeling  Bldg.  Asso.  19  W. 
Va.  676;  McQannon  v.  Central  Bldg.  Asso. 
Vo.  «,  19  W.  Va.  726;  Parker  v.  United 
Stales  Bldg.  Land  d  L.  Asso.  19  W.  Va.  744; 
Parker  v.  United  States  Bldg.  Land  d  L. 
Asso.  19  W.  Va.  769;  and  Haigh  v.  United 
States  Bldg.  Land  d  L.  Asso.  19  W.  Va. 
793, — by  which  the  building  association 
statutes  of  the  state  were  construed  and  ap- 
plied to  the  transactions  of  said  societies. 

Measured  by  the  standard  of  our  statute, 
this  association  is  found,  by  the  method  of 
its  operations  and  the  nature  of  its  contracts, 
not  to  have  the  character  of  a  building 
association,  and  cannot,  therefore,  be  per- 
mitted to  enforce  its  contract  as  a  building 
association  contract.  It  is  contravened  as 
such  by  the  policy  of  the  state,  and  is  there- 
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fore  not  within  the  law  exempting  such  asso- 
ciations from  the  usury  laws,  unless  there  is 
some  other  principle  or  ground  upon  which 
it  may  be  permitted  to  collect  the  money  for 
which  it  has  contracted. 

Counsel  for  the  appellee  insist  this  con- 
tract is  made  and  to  be  performed  in  the 
state  of  Michigan,  and  is  valid  by  the  laws 
of  that  state,  and  that,  therefore,  the  lew 
loci  contractus  controls  it.  This  position 
would  be  unassailable  if  the  appellee  were  a 
natural  person,  insisting  upon  the  right  to 
enforce  a  contract  solvable  in  the  state  of 
Michigan,  and  carrying  the  legal  rate  of 
interest  of  that  state.  But  it  is  not.  It  is 
a  building  association,  a  corporation,  clothed 
with  special  privileges,  among  which  is  ex- 
emption from  the  usury  laws  of  its  own 
state.  The  general  law  of  comity,  under 
which,  it  is  contended,  it  might  have  carried 
such  special  powers  and  privileges  into,  and 
exercised  them  in,  this  state,  in  the  absence 
of  any  public  policy  on  the  part  of  this  state 
to  which  their  exercise  here  would  have  been 
repugnant,  has  been  expressly  repealed.  But 
the  law  of  comity  only  permits  corporations 
to  do  in  a  foreign  state  such  acts  as  individ- 
uals are  permitted  to  do,  and  it  may  well 
be  doubted  whether  a  corporation  exempted 
from  the  usury  laws  of  its  own  state  could 
carry  that  exemption  into,  and  assert  it  in, 
the  courts  of  another  state, — a  thing  that  is 
permitted  to  no  individual  in  any  country, 
and  may  be  deemed,  therefore,  to  be  against 
public  policy  everywhere. 

The  cases  of  Klinck  v.  Price,  4  W.  Va.  4, 
C  Am.  Rep.  268;  Pugh  v.  Cameron,  11  W. 
Va.  523;  Wilson  v.  Lazier,  11  Oratt.  477; 
Findloy  v.  nail,  12  Ohio  St.  610;  Bhipman 
v.  Bailey,  20  W.  Va.  140;  John  A.  Tolman 
r0.  v.  Reed,  115  Mich.  71,  72  N.  W.  1104; 
Satcyer  v.  Dickson,  66  Ark.  77,  48  S.  W. 
903;'  De  Wolf  v.  Johnson,  10  Wheat.  383,  6 
L.  ed.  343, — cited  by  counsel  for  appellee, — 
are  all  cases  of  contracts  payable  to  natural 
persons,  solvable  in  foreign  states,  and  con- 
formable to  the  general  laws  of  those  states 
respecting  the  matter  of  interest.  In  none 
of  them  was  a  special  rate  of  interest  per- 
mitted by  the  foreign  state,  only  to  a  cer- 
tain class  of  corporations,  whose  existence 
need  not  be  recognized  beyond  its  own  terri- 
torial limits,  recognized  or  enforced. 

Two  cases  are  cited,  however,  in  which  the 
position  taken  here  by  the  appellee  is  upheld 
(Building  d  L.  Asso.  v.  Logan,  14  C.  C.  A. 
133,  30  U.  S.  App.  163,  66  Fed.  827,  and  Ben- 
nett v.  Eastern  Bldg.  d  L.  Asso.  177  Pa. 
233,  34  L.  R.  A.  595,  35  Atl.  684)  ;  but  in 
neither  of  these  cases  was  the  fact  that  the 
building  associations  were  setting  up  and 
claiming,  under  the  law  of  comity,  an  ex- 
emption from  the  general  laws  of  their  own 
respective  states,  and  not  the  laws  them- 
selves, special  privileges  permitted  to  them 
by  their  states,  but  denied  to  natural  per- 
sons. Other  cases  of  the  same  class  might 
have  been  cited.  "National  Mut.  Bldg.  d  L. 
Asso.  v.  Ashworth,  91  Va.  706,  22  S.  E.  521; 
Ware  v.  Bankers9  Loan  d  Invest.  Co.  95  Va. 
680.  29  S.  E.  744;  Baltimore  Bldg.  d  L.  As- 
so. v.  Titlow,  19  Pa.  Co.  Ct.  518;  Equitable 
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Bldg.  A  L.  A880.  ▼.  Boffman,  50  S.  C.  303, 
27  S.  E.  692;  Turner  v.  Interstate  Bldg.  «£ 
L.  A880.  51  S.  C.  33,  27  S.  E.  947;  and  Pol- 
loch  v.  Carolina  Interstate  Bldg.  d  L.  Asso. 
51  S.  C.  420,  29  S.  E.  77. 

In  support  of  the  position  taken  here, 
Mora  we  tz,  Priv.  Corp.  §  964,  is  recited.  The 
law  there  is  stated  thus:  "A  corporation 
has  no  implied  authority  to  do  any  act  in  a 
foreign  state  which  is  not  permitted  by  the 
laws  of  the  latter  to  individuals  generally. 
The  law  of  comity  merely  enables  a  body  of 
corporators  chartered  by  one  state  to  act  in 
a  corporate  capacity  in  another  state,  sub- 
ject to  all  the  laws  and  regulations  of  the 
latter."  Apain  (§  967,  same  work),  it  is 
said :  "It  is  the  charter  alone  which  is  rec- 
ognized by  the  law  of  comity,  and  not  the 
general  legislation  of  the  state  in  which  the 
corporation  was  formed.  The  word  'char- 
ter' is  here  used  to  signify  the  agreement  be- 
tween the  shareholders  of  the  corporation, 
whether  this  agreement  be  contained  in  a 
special  act  of  the  legislature,  or  in  articles 
of  association,  or  in  either  of  these,  taken  in 
connection  with  certain  general  laws  of  the 
state."  In  Bard  v.  Poole,  12  N.  Y.  495-505, 
we  find  this:  "It  is,  of  course,  implied  that 
the  contract  must  be  one  which  the  foreign 
corporation  is  permitted  by  its  charter  to 
make,  and  it  must  also  be  one  which  would 
be  valid  if  made  at  the  same  place  by  a  nat- 
ural person,  not  a  resident  of  that  state." 
See  also  McGregor  v.  Erie  R.  Co.  35  N.  J.  L. 
115;  Bank  of  Augusta  v.  Earle,  13  Pet.  539, 
10  L.  ed.  274;  Stetson  v.  New  Orleans  City 
Bank,  2  Ohio  St.  174;  Lewis  v.  Bank  of  Ken- 
tucky, 12  Ohio,  132,  40  Am.  Dec.  469. 

Would  the  courts  of  any  state  permit  an 
individual  of  another  state  to  enforce  a  con- 
tract in  violation  of  the  usury  laws  of  his 
own  state?  Comity  recognizes  only  the  gen- 
eral laws  of  the  foreign  state,  not  the  local 
exemptions  from,  or  exceptions  to,  such  laws. 

But  there  is  another  reason  why  these  au- 
thorities cannot  be  accepted  here.  It  does 
not  appear  in  any  of  these  cases  that,  in  the 
states  in  which  they  were  decided,  the  legis- 
latures have  placed  foreign  corporations  un- 
der the  same  regulations,  restrictions,  and 
liabilities,  and  conferred  upon  them  only  the 
same  rights,  powers,  and  privileges,  that  are 
imposed  and  conferred  upon  corporations 
existing  under  their  own  laws.  There  are 
either  no  declarations  in  those  states  of  pub- 
lic policy  forbidding  the  exercise  there  by 
foreign  corporations  of  powers  greater  than, 
or  different  from,  the  powers  permitted  to 
their  corporations,  as  in  this  state  and  in 
Illinois,  or  the  courts  have  failed  to  pass  up- 
on the  very  important  question  whether  they 
shall  be  applied  or  not  applied.  Nor  does  it 
appear  from  these  cases  that  in  all  instances 
the  building  and  loan  contract  involved  was 
in  conflict  with  the  domestic  law  governing 
such  contracts.  A  contract  by  such  an  asso- 
ciation of  another  state,  not  in  conflict  with 
our  own  building  association  statute,  would 
be  enforced  here,  not  by  virtue  of  the  gen- 
eral law  of  comity,  but  because  our  law 
makes  the  status  of  such  a  foreign  associa- 
tion the  same  as  that  of  our  own  associa- 
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tions,  and  gives  them  the  same  rights,  pow- 
ers, and  privileges  and  remedies  in  respect 
to  their  contracts,  although  for  many  pur- 
poses they  remain  foreign  corporations.  If 
the  powers  they  assume  to  exercise  are  the 
same  as,  or  within  and  not  beyond,  those 
permitted  to  our  own  associations,  they  are 
enforceable;  otherwise,  they  are  not. 

Another  contention  against  the  position 
taken  in  this  opinion  is  that  the  premium 
reserved  in  this  contract  is  certain,  in  a  le- 
gal sense;  that  under  the  Michigan  law  the 
stock  has  a  fixed  maximum  limit  for  its  ma- 
turity, rt».,  such  period  as  will  permit  the 
stock  dues  to  equal  the  face  of  the  shares, 
but  liable  to  be  shortened  by  application  of 
dividends;  and  therefore,  upon  the  princi- 
ple that  that  is  certain  which  can  be  made 
certain,  our  statute  is  not  violated.  In  oth- 
er words,  if  the  monthly  dues  are  50  cents 
per  share,  and  the  share  $100,  the  stock  must 
mature  in  sixteen  and  two  thirds  years, 
without  any  accumulation  of  profits,  and 
the  period  required  for  maturity  will  be  less 
than  that,  according  to  the  amount  of  the 
earnings  over  expenses  and  losses.  Our 
statute  requires  no  precedent  fixtures  or  cer- 
tainty, as  to  the  stock  dues,  and  in  that  re- 
spect it  is  like  the  Michigan  statute.  But 
as  to  the  premium  it  must  be  so  fixed  in  ad- 
vance that  the  borrower  can  know  exactly 
how  many  dollars  he  is  to  pay  on  account  of 
premium,  and  how  much  of  his  money  is  to 
go  into  profits  or  losses  of  the  company, 
and  not  become  a  direct  credit  upon  his  loan. 
He  is  entitled  to  credit  upon  his  loan  for 
every  dollar  he  pays  in  as  dues.  He  will  re- 
ceive credit  on  his  loan  for  but  an  infinitesi- 
mal part  of  what  he  pays  in  as  premium, 
and,  if  the  concern's  losses  equal  its  profits, 
he  receives  none  of  it.  That  there  is  no  such 
certainty  in  this  contract  is  indisputable. 
That  our  statute  requires  such  certainty  is 
undeniable,  whether  in  its  operation  it  pro- 
duces it  in  all  cases  or  not. 

While  this  contract  cannot  be  enforced  ac- 
cording to  its  terms,  it  is  not  so  unenforce- 
able because  of  its  want  of  equity  between 
the  borrower  and  the  investor,  which  is  per- 
haps no  greater  than  might  occur  in  an  asso- 
ciation conforming  to  our  statute,  as  we  set 
no  limit  upon  the  ratio  between  dues  and 
premium,  from  which  this  inequitable  re- 
sult flows,  nor  because,  under  the  contract, 
the  amount  now  due  from  the  appellant  is 
far  beyond  the  amount  she  borrowed, — an 
inevitable  result  in  every  building  associa- 
tion contract  in  which  default  continues  for 
a  long  time;  nor  because  of  any  improper 
motives  on  the  appellant's  part,  or  of  the 
agents  of  the  association  in  entering  into  it, 
for  there  is  not  a  scintilla  of  evidence  of  that 
in  the  nature  of  the  contract  or  elsewhere  in 
the  record;  but  simply  because  it  is  such  a 
contract  as  is  clearly  repugnant  to  the  pub- 
lic policy  of  the  state,  plainly  written  in  its 
legislation,  and  therefore  prohibited  as  to 
all  building  associations. 

But  the  appellant  has  received  $2,500 
from  this  association,  and  secured  the  per- 
formance of  her  said  contract  by  a  deed  of 
trust  upon  her  real  estate,  and  she  comes  in- 
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to  court  to  have  the  lien  released,  offering  to 
pay  the  principal  of  the  debt,  with  legal  in- 
terest thereon,  subject  to  credit  for  the  mon- 
key she  had  already  paid  in.  This,  together 
with  any  sums  paid  out  by  the  appellee  upon 
taxes,  insurance,  or  other  expenses  neces- 
sary to  preserve  the  property,  constitute  a 
lien  upon  the  property,  and  must  be  satis- 
fied, as  in  seeking  equity  the  appellant  must 
•do  equity. 

For  the  reasons  herein  stated,  the  decree 
must  be  reversed,  and  the  cause  remanded 
-for  further  proceedings  according  to  the 
principle  herein  laid  down,  and  further  ac- 
cording to  the  rules  and  principles  govern- 
ing courts  of  equity. 

Rehearing  denied. 


S.  T.  CHAMBERS 

v. 

George  F.  CRAMER  et  al.f  Appts* 


( 


,W.  Va ) 


M.    A  blacksmith  shop  or  a  machine  shop 

is  not  a  nuisance  per  *e. 
3L     It  In  a  general  rule  that  when  the 

thing*  complained  of  la  not  a  nuisance 

per  me,  but  may  or  may  not  become  so,  ac- 
cording to  circumstances,  and  the  Injury  ap- 
prehended Is  eventual  or  contingent,  equity 
will  not  Interfere ;  the  presumption  being  that 
a  person  entering  into  a  legitimate  business 
will  conduct  It  In  a  proper  way,  so  that  It 
will  not  constitute  a  nuisance. 

3.  To  warrant  the  perpetration  of  an 
Injunction  restraining,  as  a  threatened 
nuisance,  the  erection  of  a  building  proposed 
to  be  used  for  legitimate  purposes,  the  fact 
that  It  will  be  a  nuisance  If  so  used  must  be 
made  clearly  to  appear,  beyond  all  ground  of 
fair  questioning. 

4.  That  erection  of  bnlldlnv  will  In- 
crease rates  of  Insurance tupon  neigh- 
boring property  Is  not  ground  for  Injunction 
to  restrain  such  erection. 

(March  80,  1901.) 

APPEAL  by  defendants  from  decrees  of 
the  Circuit  Court  for  Mingo  County  en- 
Joining  them  from  maintaining  a  blacksmith 
•and  machine  shop.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  H.  K.  Shumate  and  John  8* 
Jftareiim  for  appellants. 

Messrs,  Sheppard  Sc  Goodyhoonts,  for 
•appellee : 

Private  nuisances  consist  of  such  things 
as  work  irreparable  injury  to  health,  trade, 
-or  property,  or  produce  interminable  litiga- 
tion from  a  multiplicity  of  suits. 

A  Barton,  Ch.  Pr.  2d  ed.  p.  464;  Story,  Eq. 
-Jur.  %%  925  et  seq.;  Blanc  v.  Murray ,  36  La. 
Ann.  162,  51  Am.  Rep.  7,  note  10;  Davis  v. 
lawyer,  133  Mass.  289,  43  Am.  Rep.  519. 

•Headnotes  by  McWhobtsb,  J. 

Notb. — For  cases  In  this  series  as  to  Injunc- 
tion   against    prospective    nuisance,     see    also 
FflnrRt  ▼.   Senn    (Ky.)    21   L.   R.   A.   569,   and 
Windfall   Mfg.   Co.   v.   Patterson   (Ind.)    37   L. 

n.  \.  .vu. 


The  disturbance  of  another's  rest  is  a 
nuisance. 

2  Dan.  Ch.  PI.  &  Pr.  365,  and  note. 

The  creation  of  smoke,  when  not  accom- 
panied with  noise  or  noxious  vapors,  is  a 
nuisance, 

Ibid. 

To  entitle  a  party  to  an  injunction,  the 
injury  arising  from  the  matter  complained 
of  must  be  such  as  visibly  to  diminish  the 
value  of  the  property,  and  the  comfort  and 
enjoyment  of  it. 

Barton,  Ch.  Jr.  p.  466;  Dennis  v.  Eck- 
hardt,  3  Grant,  Cas.  290;  Wallace  v.  Ayer, 
10  Phila.  356;  Fish  v.  Dodge,  4  Denio,  311, 
47  Am.  Dec.  254;  Bradley  v.  Oill,  1  Lutw. 
29;  Elliotson  v.  Feetham,  2  Bing.  N.  C.  134; 
Oullick  v.  Tremlett,  20  Week.  Rep.  358; 
Tanner  v.  Albion,  5  Hill,  123,  40  Am.  Dec. 
337 ;  State  v.  Baines,  30  Me,  65. 

The  business  of  blacksmithing  and  horse- 
shoeing may  be  a  nuisance. 

Whitney  v.  'Bartholomew,  21  Conn.  213; 
Bowen  v.  Mauzy,  117  Ind.  258,  19  N.  £. 
526;  New  Orleans  v.  Lambert,  14  La.  Ann. 
244 ;  Ray  v.  Lynes,  10  Ala.  63 ;  Whitaker  v. 
Hudson,  65  Ga.  43;  Fauclver  v.  Grass,  60 
Iowa,  505.  15  N.  W.  302 ;  16  Am.  &  Eng.  Enc. 
Law,  p.  948;  Wood,  Nuisances,  2d  ed.  §  592; 
Sampson  v.  Smith,  8  Sim.  272;  Baltimore 
&  P.  R.  Co.  v.  Fifth  Baptist  Church,  108  U. 
S.  317,  27  L.  ed.  739,  2  Sup.  Ct.  Rep.  719. 

In  view  of  the  fact  that  the  evidence  was 
conflicting,  the  decree  should  not  be  dis- 
turbed. 

Poling  v.  Parsons,  38  W.  Va.  81,  18  S. 
W.  379;  Smith  v.  Yoke,  27  W.  Va.  639; 
Doonan  v.  Olynn,  28  W.  Va.  715;  Prichard 
v.  Evans,  31  W.  Va.  137,  5  S.  E.  461;  Fred- 
erick v.  Frederick,  31  W.  Va.  566,  8  S.  E. 
295;  Reger  v.  O'Neal,  33  W.  Va.  160,  6  L. 
R.  A.  427,  10  S.  E.  375;  Bartlett  v.  Cleav- 
enger,  35  W.  Va.  719,  14  S.  E.  273;  Ten- 
nant  v.  Headlee,  31  W.  Va.  591,  8  S.  E.  544; 
Yates  v.  West  Orafton,  33  W.  Va.  510,  11 
S.  E.  8 ;  Reed  v.  Nixon,  36  W.  Va.  683,  15  S. 

E.  416;  Reynolds  v.  Gawthrop,  37  W.  Va. 
13,  16  S.  E.  364. 

McWhorter,  J.,  delivered  the  opinion  of 
the  court: 

S.  T.  Chambers  filed  his  bill  in  the  cir- 
cuit court  of  Mingo  county  against  Georg« 

F.  Cramer  and  J.  W.  McCready,  alleging: 
That  he  was  the  owner  of  certain  valuable 
real  estate  in  the  town  of  Matewan,  in  said 
county,  known  as  "Lot  14,"  upon  which  was 
located  a  valuable  house,  which  he,  with  his 
family,  occupied  as  a  residence,  and  in  which 
he  had  been  keeping  a  hotel  for  several 
years.  Said  house  had  cost  something  like 
$1,000,  was  in  good  repair  and  condition, 
and  suitable  for  the  entertainment  of  guests 
and  the  traveling  public  He  also  had  on 
said  lot  a  valuable  store  building,  costing 
and  worth  at  least  $1,400.  That  in  the  ho- 
tel plaintiff  had  valuable  personal  property, 
consisting  of  household  and  kitchen  furni- 
ture, worth  several  hundred  dollars.  That 
plaintiff,  together  with  his  son,  as  partners, 
had  a  stock  of  merchandise  in  the  storehouse 
of  value  more  than  $5,000,  in  which  plain- 
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tiff  had  an  important  and  controlling  inter- 
est. That  recently  defendants  claimed  to 
have  purchased  a  lot  in  close  proximity  to 
plaintiff's  property,  there  being  only  a 
small  alley  of  15  feet  width  intervening  be- 
tween the  two  properties.  That  plaintiff 
was  informed  that  defendants  we*e  going  to 
construct  a  building  on  their  said  lot  in 
which  they  were  going  to  locate  an  engine, 
and  conduct  what  they  called  a  "machine 
shop  and  blacksmith  Bnop."  That  soon  af- 
terwards plaintiff  served  notice  in  writing 
upon  defendants  that  they  should  not  con- 
struct such  a  building,  nor  should  they  be 
permitted  to  keep  and  maintain  any  ma- 
chine shops  so  close  to  the  property  of  plain- 
tiff, reciting  that  such  shops  and  engines 
would  greatly  impair  the  value  of  plain- 
tiff's property,  ana  endanger  it  by  exposure 
to  fire;  that  the  same  would  constitute  a 
nuisance,  which  plaintiff  would  enjoin.  That 
defendants  paid  no  attention,  to  said  notice, 
and  proceeded  to  the  full  construction  of 
said  building  and  openly  proclaimed  their 
purpose  of  locating  an  engine  therein  and 
conducting  a  blacksmith  and  machine  shop 
thereon,  all  of  which  would  greatly  reduce 
the  value  of  plaintiff's  property.  That  its 
location  would  constitute  a  great  menace 
and  danger  to  the  property  of  plaintiff  and 
otherB.  That  said  building  was  a  worthless 
wooden  and  cheap  affair,  and  liable  and  like- 
ly to  be  ignited  by  sparks  emanating  from 
the  chimneys  of  the  furnace  of  said  black- 
smith shop  and  the  smokestack  of  the  en- 
pine,  whicn  they  were  threatening  to  locate 
in  said  shop.  That,  if  allowed  to  conduct 
Baid  shops,  the  noise  and  confusion  occa- 
sioned by  the  workings  and  equipments  of 
the  shops  would  greatly  disturb,  annoy,  irri- 
tate, and  confuse  the  plaintiff,  his  family 
living  in  the  hotel,  and  his  guests  and  serv- 
ants, as  well.  That  the  location  of  the 
shops  or  engine  would  diminish,  not  only  the 
value  of  the  property,  but  the  comfort  and 
enjoyment  of  it.  That  the  nuisance  and  in- 
convenience which  said  shops  or  engine 
would  occasion  would  materially  interfere 
with  the  ordinary  comforts  of  human  exist- 
ence. That  it  was  being  so  constructed  so 
close  to  plaintiff's  property  as  to  almost 
darken  the  windows  of  his  buildings.  That, 
if  said  shops  and  engine  were  allowed  to  be 
operated  and  continued,  smoke,  effluvia,  and 
cinders  from  the  chimneys  of  said  building 
and  ^  said  engine  would  constitute  an  of- 
fensive, obnoxious,  and  undesirable  element 
against  the  comfort  and  enjoyment  of  plain- 
tiff's property.  That  since  the  construction 
of  said  shop  the  insurance  companies  had 
already  increased  the  premiums  paid  and 
to  be  paid  by  plaintiff  on  his  property,  and 
he  had  been  notified  by  the  insurance  com- 
panies that  if  said  shops  were  maintained 
his  insurance  would  be  further  increased. 
Alleging  that  if  defendants  were  allowed  to 
conduct  therein  a  blacksmith  shop,  or  to  run 
machine  shops  therein,  it  would  comprise  a 
nuisance  of  such  a  nature  that  the  continu- 
ance of  it  would  cause  a  constantly  recur- 
ring grievance;  that  plaintiff  was  only  able 
to  procure  insurance  upon  a  portion  of  his 
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said  property;  and  only  for  a  low  per  cent 
of  its  real  value,  and  in  case  of  fire  great 
loss  would  come  to  plaintiff,  over  and  above 
the  insurance  valuation;  that  the  establish- 
ment thereat  would  be  an  infringement  of 
the  property  rights  of  plaintiff,  and,  if  per- 
mitted to  be  conducted  or  run  or  maintained,, 
they  would  cause  irreparable  wrong  and 
mischief  to  plaintiff's  property,  and,  if  al- 
lowed to  be  continued,  liable  to  produce  im- 
mediate injury  to  plaintiff,  for  which  dam- 
age would  afford  no  adequate  compensation^ 
for  the  reason  that  the  life  of  plaintiff,  a* 
well  as  those  of  his  family,  guests,  and  serv- 
ants, would  be  endangered;  that  J.  W.  Mc- 
Cready  was  insolvent  and  Cramer  had  no* 
property  in  this  state,  except  the  interest 
mentioned,  worth,  perhaps,  not  over  $400,. 
and,  besides,  was  a  nonresident  of  the  state. 
And  he  prayed  that  defendants  be  perpetu- 
ally inhibited  and  enjoined  from  conducting 
or  maintaining  such  blacksmith  shop,  ma- 
chine shop,  or  works  upon  such  premises,, 
and  from  locating  any  engine  thereon  cal- 
culated to  endanger  life  or  property  of 
plaintiff,  and  for  general  relief.  Plaintiff 
filed  with  his  bill  a  map  showing  location 
of  his  property  and  the  proposed  building, 
and  the  streets  and  alleys;  also  the  notice 
served  by  him  on  defendants  not  to  con- 
struct the  building.  On  the  15th  day  of 
March,  1898,  a  temporary  injunction  waa 
granted  by  the  judge  in  vacation,  as  praved 
for  in  the  bill.  On  the  18th  of  May,  1898, 
defendants  filed  their  demurrer,  which  waa 
set  down  for  argument.  Defendants  also 
tendered  their  joint  and  separate  answer, 
to  which  plaintiff  filed  five  exceptions,  which 
exceptions  were  overruled,  and  the  answer 
filed.  The  answer  denied  all  the  material 
allegations  of  the  bill,  averring  that  there 
would  be  no  extraordinary  danger  from  fire ; 
that  the  machinery  proposed  to  be  put  into 
the  shops  was  of  the  most  improved  kind, 
and  almost  wholly  noiseless.  Denied  that 
any  smoke,  effluvia,  or  cinders,  or  anything 
of  the  like  nature,  would  constitute  any  un- 
desirable element  against  the  comfort  and 
enjoyment  of  the  property  of  anyone,  or  that 
it  would  increase  the  insurance  on  any 
building  in  the  town  of  Matewan,  or  that 
the  construction  and  operation  of  said  plant 
would  in  any  manner  constitute  a  nuisance 
of  any  nature  whatever,  or  cause  any  wrong 
or  mischief  to  the  property  of  plaintiff  or 
anyone  else.  Denied  the  insolvency  of  eith- 
er of  the  defendants,  and  the  nonresidence 
of  defendant  Cramer.  Averred:  That  they 
proposed  to  operate  in  said  building  two 
turning  lathes,  one  planer,  one  shaver,  one 
boarding  mill,  besides  the  blacksmith  shop^ 
the  machinery  of  which  would  be  put  in 

Slace  and  operated  by  defendant  McCready; 
escribing  fully  the  proposed  building,  how 
it  was  to  be  constructed, — sides  covered 
with  sheet  iron,  the  roof  made  fireproof,  the 
floor  of  dirt,  and  that  the  whole  of  said 
building  would  be  as  near  fireproof  as  it 
would  be  possible  to  make  it.  The  forge  in> 
the  blacksmith  shop  would  be  of  the  most 
improved  pattern,  and  the  fire,  when  put  in 
the  forge,  which  is  the  only  time,  even  in  the 
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old-pattern  forges,  there  could  possibly  be 
any  danger,  would  be  what  is  known  as 
"hooded;"  that  is,  that  the  smoke,  sparks, 
etc.,  would  be  collected  in  a  funnel-shaped 
smokestack,  and  carried  out  of  the  building 
through  a  flue.  That  they  had  purchased 
and  paid  for  over  $2,000  worth  of  machinery 
to  go  in  said  plant,  which  machinery  had 
arrived  at  said  town  of  Matewan  before  the 
injunction  was  granted  in  this  cause,  and 
that  the  continuance  in  favor  of  said  in- 
junction was  absolutely  ruinous  to  defend- 
ants'  business  and  to  their  property  rights. 
That  it  was  not  their  intention  to  injure 
the  property  rights  of  plaintiff  or  anyone 
whatsoever,  but  they  merely  desired  to  pur- 
sue a  lawful,  legitimate,  and  useful  business 
on  their  own  property,  and  that  said  busi- 
ness, instead  of  a  nuisance,  danger,  or  men- 
ace, was  an  enterprise  badly  needed  in  the 
town  of  Matewan. — and  again  denied  each 
and  every  allegation  of  said  bill  not  spe- 
cifically denied  or  admitted  in  the  answer, 
and  prayed  for  the  dissolution  of  the  in- 
junction, and  that  they  be  allowed  to  com- 
plete their  said  building  and  to  conduct  and 
maintain  their  business,  and  that  the  bill 
be  dismissed.  On  the  1st  day  of  June  the 
cause  was  heard  upon  a  written  notice  of 
motion  to  dissolve  the  injunction,  when  it 
was  heard  upon  the  bill  and  exhibits,  the 
joint  and  separate  answer  of  defendants, 
and  general  replication  thereto  upon  the  de- 
position of  witnesses  taken  and  filed  in  the 
cause  both  by  plaintiff  and  defendants,  and 
upon  the  affidavits  filed  by  plaintiff,  when 
the  court  overruled  the  motion  to  dissolve 
the  injunction,  and  gave  plaintiff  judgment 
against  defendants  for  costs  of  the  motion. 
Further  depositions  were  taken  after  this 
hearing  of  the  motion,  and  filed  in  the  cause. 
The  cause  was  heard  finally  on  the  12th  day 
of  October,  1898,  when  the  court  perpetu- 
ated the  injunction  and  rendered  judgment 
against  defendants  for  the  costs  of  the  suit, 
from  which  decree  the  defendants  appealed 
to  this  court,  and  say  the  court  erred  in 
awarding  the  injunction  on  the  15th  of 
March.  1808,  and  in  not  sustaining  defend- 
ants' demurrer  to  the  bill,  and  in  refusing 
to  pass  upon  the  said  demurrer,  either  over- 
ruling or  sustaining  the  same,  in  refusing 
to  sustain  the  motion  to  dissolve  the  in- 
junction made  on  the  1st  day  of  June,  1898, 
and  in  continuing  che  same  m  full  force  and 
effect,  and  in  refusing  to  dissolve  the  injunc- 
tion on  the  12th  day  of  October,  1898,  when 
the  case  was  submitted  for  final  decree,  and 
in  entering  its  decree  perpetuating  said  in- 
junction and  striking  said  cause  from  the 
docket. 

Should  this  injunction  have  been  granted, 
upon  the  case  made  out  in  the  bill  ?  The  de- 
fendants were  engaging  in  a  proper  and  le- 
gitimate business  in  harmony  with  and  in 
furtherance  of  the  material  interests  of  the 
town  and  community, — one  of  the  many  use- 
ful industries  that  mark  the  progress  of 
that  rapidly  developing  section  of  our  state. 
It  would  seem  that  inducements  would  be ' 
offered  to  encourage  the  building  up  of  in- 
dustries of  that  character.  "It  is  a  gtn- 
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eral  rule  that  where  the  thing  complained 
of  is  not  a  nuisance  per  se  but  may  or  may 
not  become  so,  according  to  circumstances, 
and  the  injury  apprehended  is  eventual  or 
contingent,  equity  will  not  interfere.  The 
presumption  is  that  a  person  entering  into 
a  legitimate  business  will  conduct  it  in  a 
proper  way,  so  that  it  will  not  constitute  a 
nuisance;  and  so  where  a  building  in 
in  course  of  erection,  or  about  to  be  erected, 
will  not  of  itself  constitute  a  nuisance, 
equity  will  not  enjoin  it  on  the  ground  that 
it  may  be  used  for  a  purpose  which  will 
make  it  a  nuisance.  If  the  building  is  in 
fact  used  in  such  a  manner  as  to  create  a 
nuisance,  its  use  for  such  purpose  will  then 
be  enjoined."  14  Enc.  PI.  &  Pr.  p.  1129, 
and  cases  cited.  In  Hough  v.  Doylestoumf 
4  Brewst.  (Pa.)  333,  it  was  held  that,  in 
order  for  equity  to  enjoin  a  private  nuis- 
ance, "the  danger  must  be  impending  and 
imminent,  and  the  effect  certain,  not  rest- 
ing on  hypothesis  or  conjecture,  but  estab- 
lished by  conclusive  evidence.  If  the  injury 
be  doubtful,  eventual,  or  contingent,  or  if 
the  matter  complained  of  is  not  ipso  facto 
a  nuisance,  ...  an  injunction  will  not 
be  granted.  ...  In  cases  of  prospective 
nuisance  a  court  of  equity  will  not  inter- 
fere unless  the  damages  to  be  apprehended 
will  be  serious,  nor  when,  upon  balancing 
the  inconveniences  or  injuries,  greater  injury 
will  be  inflicted  by  granting  than  by  refus- 
ing an  injunction.  The  property  rights  of 
defendants  as  well  as  plaintiff  must  ue  con- 
sidered. The  defendants  had  purchased  this 
ground  for  the  location  and  conducting  of  a 
legitimate  business  and  industry  in  the  line 
of  the  progress  and  growth  of  the  town  and 
community  and,  according  to  the  evidence, 
had  expended  over  $2,000  for  the  equipment 
of  their  business  with  machinery  and  Appli- 
ances of  the  latest  and  most  improved  pat- 
tern and  make.  The  testimony  taken  and 
filed  in  the  cause  of  all  who  pretend  to 
know  anything  about  the  machinery  pro- 
posed to  be  used  by  defendants  is  to  the 
effect  that  it  is  almost  noiseless  and  without 
danger  from  fire,  while  the  evidence  to  the 
contrary  is  principally  by  men  who  know 
little  or  nothing  about  machinery,  and  base 
their  opinions  (and  their  evidence  is  almost 
wholly  "opinional  evidence")  upon  their 
knowledge  or  observation  of  the  conduct  of 
country  blacksmith  shops.  In  Mygatt  v. 
Ooetchins,  20  Ga.  350,  it  is  held  that  when 
the  thing  complained  of  will  not  prima 
facie  be  a  nuisance,  and  the  answer  denies 
that  it  will  be  such,  the  preliminary  in- 
junction will  be  dissolved,  and,  if  injury 
thereafter  results  from  the  alleged  nuisance, 
ample  relief  can  be  afforded  by  the  jury  at 
the  hearing.  Flint  v.  Russell,  5  Dill.  151, 
Fed.  Cas.  No.  4,876.  And  in  Botoen  v.  Man- 
27/,  117  Ind.  258,  19  N.  E.  526,  it  was  held 
that,  in  order  to  restrain  a  person  from  com- 
mencing the  operation  of  a  business  in  it- 
self legitimate,  it  should  be  made  to  appear 
that  the  person  about  to  enter  into  such 
business  threatens  and  intends  to  conduct 
i he  business  in  a  manner  which  will  consti- 
tute   a    nuisanc*.    And    in    Harrison    r. 
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Brooks,  20  Ga.  537,  it  is  held:  A  court  of 
equity  will  only  exercise  the  power  to  re- 
strain nuisances  in  the  course  of  erection  in 
cases  of  necessity,  when  the  evil  sought  to 
be  remedied  is  not  only  probable,  but  cer- 
tain; and  it  will  be  the  less  inclined  to  in- 
terfere when  the  establishment  from  which 
the  injury  is  apprehended  will  have  a  ten- 
dency to  promote  the  public  convenience. 
And  in  Atty.  Gen.  v.  Steward,  20  N.  J.  Eq. 
415:  "An  injunction  will  not  be  granted  to 
restrain  the  erection  of  a  slaughter  house 
and  place  for  keeping  hogs,  where  by  the  an- 
swer and  affidavits  it  appears  the  defend- 
ants intend  to  carry  on  the  business  so  as 
not  to  be  a  nuisance."  See  also  Reiser  v. 
Lovett,  85  Ind.  240,  44  Am.  Rep.  10;  Shiras 
v.  Olinger,  50  Iowa  571,  33  Am.  Rep.  138; 
Dumesnil  v.  Dupont,  18  B.  Mon.  804,  68 
Am.  Dec.  750;  Dunning  v.  Aurora,  40  111. 
481.  In  Powell  v.  Bentley  &  O.  Furniture 
Co.  34  W.  Va,  804,  12  L.  R.  A,  53,  12  S.  E. 
1085,  which  was  a  suit  to  enjoin  and  inhibit 
a  furniture  manufacturing  establishment 
from  running,  as  a  nuisance  to  plaintiff  in 
the  use*  and  enjoyment  of  his  home  and  lot 
as  a  residence,  it  was  held  that  "such  cases 
depend  In  a  peculiar  degree  upon  their  own 
facts  and  surrounding  circumstances,  so  that 
courts  of  equity  should  proceed  with  great 
caution  in  abating  or  restraining  such  fac- 
tory by  injunction,  and  not  enjoin  unless 
the  fact  of  nuisance  is  made  in  some  way  to 
appear  clearly  beyond  all  grounds  of  fair 
questioning."  In  Fauoher  v.  Grass,  60  Iowa, 
505,  15  NT  W.  302,  the  court  says:  "The 
conclusion  is  based  upon  the  ground  that  a 
blacksmith  shop  is  not  a  nuisance  per  se. 
We  know  of  no  authority  to  the  contrary. 
The  shop  may  be  bo  constructed  with  a  view 
to  deaden  the  noise  of  the  anvil  and  other 
noises,  the  forges  may  be  so  placed,  and  the 
smoke  and  gases  may  be  so  conducted  away, 
and  the  business  may  be  so  prosecuted,  that 
the  shop  would  not  be  regarded  by  the  law 
as  a  nuisance."  Rouse  v.  Martin,  75  Ala. 
510,  51  Am.  Rep.  463.  Livery  stable  is  not 
a  nuisance  per  se.  Kirkman  v.  Handy,  11 
Humph.  406,  54  Am.  Dec.  45.  "Injunction 
to  prevent  erection  of  building  for  manu- 
facturing purposes,  on  ground  of  its  being 
a  nuisance  to  an  adjoining  dwelling  house, 
will  not  be  granted  unless  a  very  strong 
case  is  made,  and  one  which  is  marked  by 
some  very  peculiar  features."  Wolcott  v. 
Melick,  11  N.  J.  Eq.  204,  66  Am.  Dec.  700. 
"Business  which  is  lawful  if  carried  on  rea- 
sonably and  docs  not  affect  health,  comfort, 
or  the  ordinary  uses  and  enjoyment  of  prop- 
erty in  the  neighborhood,  cannot  be  a  nui- 
sance in  fact  or  in  anticipation,  and  the 
courts  will  not  interfere  with  it."  Rhodes 
▼.  Dunbar,  57  Pa.  274,  08  Am.  Dec.  221. 
Equity  will  not  enjoin  if  injury  be  doubtful, 
eventual,  or  contingent.  Ibid.  Mere  dimi- 
nution in  value  of  property,  without  ir- 
reparable mischief,  is  not  ground  for  equita- 
ble relief  by  injunction.  Ibid.  That  erec- 
tion of  building  will  increase  rates  of  in- 
surance upon  neighboring  buildings  is  not 
ground  for  injunction  to  restrain  such  erec- 
tion. Ibid.  Appellee  cites  in  support  of 
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his  contention  several  authorities,  some  of 
which  seem  to  favor  him,  and  yet  the  most 
of  them  do  not  help  his  case,  e.  p.,  take 
Whitney  v.  Bartholomew,  21  Conn.  213.  It 
is  there  held  that  a  blacksmith  shop  is  not 
a  nuisance  per  se:  but  it  was  shown  upon 
the  trial  that  the  large  carriage  factory  and 
blacksmith  shop  had  several  chimneys,  and 
the  shop  and  chimneys  were  placed  near  the 
dividing  line  between  the  lands  of  the  par- 
ties, and  in  consequence  of  the  location  and 
use  of  the  blacksmith  shop  the  cinders, 
ashes,  and  smoke  issuing  therefrom  were 
thrown  in  large  quantities  upon  the  plain- 
tiff's house  and  land,  rendering  the  water 
unfit  for  use  and  the  house  nearly  untenant- 
able. The  defendant  was  held  liable.  This 
is  a  case  where  an  actual  nuisance  was  es- 
tablished. The  business  was  shown  to  be 
improperly  conducted,  making  it  a  nuisance 
to  plaintiff,  by  destroying  bis  property  for 
residence  purposes.  Also  the  case  of  Bow- 
en  v.  Mauzy,  117  Ind.  258,  19  N.  E.  526, 
where  it  was  held  that  the  business  of  black- 
smithing  and  horseshoeing  is  lawful  and 
not  in  itself  a  nuisance,  and  the  presump- 
tion is  that  one  about  to  engage  therein  will 
conduct  the  same  in  a  proper  manner.  So, 
in  the  case  of  Ray  ▼.  Lynes,  10  Ala.  63,  it  is 
held:  "A  blacksmith  shop  in  a  small  vil- 
lage is  not,  in  judgment  of  law.  a  nuisance, 
so  as  to  authorize  a  court  of  chancery  to 
interpose  by  injunction  and  prevent  its  erec- 
tion.* Then:  "Quaere:  Whether  a  black- 
smith shop  might  not  be  so  inartiflcially 
and  improperly  constructed  as  to  be  pe- 
culiarly liable  to  fire,  and  subject  to  be 
abated  as  a  nuisance  in  a  town.  And  ap- 
pellants cite  the  case  of  Fauoher  v.  Grass, 
60  Iowa,  505,  15  N.  W.  302,  where  it  was 
held  that  "a  blacksmith  shop  is  not  a  nui- 
sance per  se,  and  a  decree  declaring  a  cer- 
tain shop  to  be  a  nuisance,  and  restraining 
its  further  use  as  such,  should  not  go  so  far 
as  to  restrain  the  further  use  of  the  lot  on 
which  the  shop  is  situated,  for  such  a  shop." 
The  judge,  in  writing  the  opinion  of  the 
court,  says:  "The  shop  may  be  so  con- 
structed with  a  view  to  deaden  the  noise  of 
the  anvil  and  other  noises,  the  forges  may 
be  so  placed,  and  the  smoke  and  gases  may 
be  so  conducted  away,  and  the  business  may 
be  so  prosecuted,  that  the  shop  would  not 
be  regarded  by  the  law  as  a  nuisance.  This 
may  be  true  of  a  blacksmith  shop  erected 
on  the  site  of  the  present  shop,  or  st  any 
other  place  upon  the  lots  of  the  defendants. 
The  cases  of  Tanner  v.  Albion,  5  Hill,  121, 
40  Am.  Dec.  337,  and  State  v.  Haines,  30 
Me.  65,  cited  by  appellee,  are  both  for  the 
suppression  of  bowling  alleys,  as  nuisances, 
and  much  of  the  same  character  as  that  of 
Snyder  v.  Cabell,  29  W.  Va.  48,  1  S.  E.  241, 
wherein  a  skating  rink  was  enjoined  as  a 
nuisance.  Neither  the  bowling  alley  nor  the 
skating  rink  is  of  any  service  to  the  com- 
munity where  it  may  exist,  and  just  to  the 
extent  it  interferes  with  the  enjoyment  of 
any  of  the  residents  in  the  locality,  or 
causes  any  inconvenience,  it  is  a  nuisance, 
being  of  no  use  to  the  public  in  any  way 
whatever.    The  case  most  favorable  to  ap- 
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pel  lee,  cited  by  him,  is  that  of  Whitaker  ▼. 
Hudson,  65  Ga.  43,  where  it  is  held  that, 
"though  a  blacksmith  shop  may  not  be  a 
nuisance  per  se,  yet  the  discretion  of  the 
chancellor  enjoining  its  erection  will  not  be 
controlled  when  the  affidavits  submitted  as 
to  whether  the  shop,  under  the  circumstan- 
ces of  this  particular  case,  would  constitute 
a  nuisance,  preponderated  in  his  opinion  in 
favor  of  complainant."  In  the  opinion  the 
court  says:  "The  granting  of  this  injunc- 
tion by  the  chancellor  shows  that  the  evi- 
dence in  his  opinion  preponderated  in  favor 
of  the  complainant,  ana  that  he  would  al- 
low a  jury  to  pass  thereon,  and  therefore  we 
will  not  interfere  with  his  judgment.  And 
we  will  add  that  if  he  had  refused  it  we 
should  not  have  reversed  it,  but  would  have 
allowed  the  case  to  have  gone  before  the 
jury,  under  the  law,  and  let  it  be  ascer- 
tained upon  the  trial  whether,  in  the  enjoy- 
ment and  exercise  of  a  clear  legal  right, 
which  is  not  declared  by  the  law  or  the 
courts  to  be  a  nuisance  per  se,  it  is  possi- 
ble that  it  may  be  so  used  as  to  become  a 
1*9*1  injury  and  an  infringement  on  the 
legal  rights  of  others,  and  therefore  a  nui- 
sance." From  reading  the  opinion  in  that 
case,  I  take  it  that  it  was  shown  conclusive- 
ly that  the  allegations  of  the  bill  were  sus- 
tained, which  were  that  the  action  of  the 
defendants  was  done  to  annoy  and  weary 
plaintiff  and  his  family,  and  to  force  him  to 
purchase  the  land  upon  which  the  shop  was 


proposed  to  be  erected  at  double  its  real 
value,  and  it  was  alleged  in  the  bill  and  ad- 
mitted in  the  answer  that  defendants  had 
another  blacksmith  shop  in  the  same  village. 
Appellee  seems  to  rely  confidently  on  the 
principle  that  where  the  depositions  are  con- 
flicting, and  different  minds  might  reach 
different  conclusions  upon  the  facts,  upon 
the  testimony,  the  appellate  court  will  de- 
cline to  reverse  the  chancellor,  even  though 
the  appellate  court  might  have  come  to  a 
different  conclusion  had  it  acted  in  the  first 
instance,  as  announced  in  Smith  v.  Yoke, 
27  VV.  Va.  639,  and  many  cases  since.  This 
case  cannot  come  within  the  rule  there  laid 
down.  The  evidence  is  not  in  relation  to  ex- 
isting facts  and  transactions  had,  but  is 
something  of  a  speculative  character, —  as 
to  whether  the  shops  can  be  so  constructed 
and  conducted  as  not  to  become  a  nuisance. 
If  after  the  shops  are  opened  and  operated 
they  prove  to  be  a  nuisance  to  plaintiff  or 
others  in  the  comfortable  enjoyment  of  their 
property,  they  will  be  entitled  to  relief 
therefrom  by  the  abatement  of  the  nuisance, 
and  the  defendants  will  be  held  liable  for 
damages. 

For  the  reasons  herein  given  the  decrees 
of  June  1  and  October  12, 1898,  are  set  aside 
and  reversed,  and  the  bill  dismissed,  but 
without  prejudice  to  another  suit  or  action 
in  case  the  shops,  when  completed  and  op- 
erated, should  become  a  nuisance  to  plain- 
tiff. 
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1.  A  statute  providing  that  three 
fourths  of  the  Jurors  sitting-  In  a  civil 
ease  may  concur  In  and  render  a  ver- 
dict, and  that  such  a  verdict  shall  have  the 
same  force  and  effect  as  though  found  and  re- 
turned by  all  the  jurors,  Is  not  authorised  by 
Const,  art.  1,  f  9,  which  provides  that  the 
right  to  trial  by  jury  shall  remain  Inviolate 
In  criminal  cases,  but  a  Jury  In  civil  cases  In 
all  courts,  or  in  criminal  cases  In  courts  not 
of  record,  may  consist  of  less  than  twelve 
men,  since  the  legislature  Is  given  no  power 
to  dispense  with  the  unanimity  of  a  verdict. 

S.  Failure  to  object  to  an  Instruction 
that  three  fourths  of  the  Jury  nay  re* 
turn  a  verdict  does  not  waive  the  right  to 
have  the  validity  of  the  verdict  considered  on 
appeal,  where  the  receiving  and  entering  of 
the  verdict  are  objected  to,  and  an  exception 

Notb. — As  to  constitutionality  of  verdict  by 
less  than  all  the  jurors,  see,  in  this  series,  Jack- 
sonville, T.  *  K.  W.  R.  Co.  v.  Adams  (Fla.)  24 
L.  R.  A.  272,  and  note;  and  Hess  v.  White 
(Utah)  24  L.  R.  A.  277. 

As  to  number  and  agreement  of  jurors  neces- 
sary to  constitute  a  valid  verdict,  see  State  v. 
Patos  (Utah)  43  L.  R.  A.  33,  and  note. 
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taken  to  the  decision  of  the  court  In  over- 
ruling the  objection. 

(June  25,  1900.) 

ERROR  to  the  District  Court  for  Sweet- 
water County  to  review  a  judgment  in 
favor  of  plaintiff  in  an  action  brought  to  re- 
cover an  amount  deposited  by  plaintiff  with 
defendant  for  which  the  certificate  had  been 
lost.    Reversed, 

The  facts  are  stated  in  the  opinion. 

Mr.  D.  A.  Reavlll  for  plaintiff  in  error. 

Mr.  John  H.  Chiles,  for  defendant  in 
error: 

A  state  may,  if  it  chooses,  provide  for  the 
trial  of  civil  cases  in  state  courts  by  some 
different  jury  from  that  known  to  the  com- 
mon law. 

Cooley,  Const.  Lim.  6th  ed.  pp.  29,  30; 
State  v.  Bates,  14  Utah,  293,  43  L.  R.  A.  33, 
47  Pac.  78;  American  Pub.  Co.  v.  Fisher, 
166  U.  S.  464,  41  L.  ed.  1079,  17  Sup.  Ct. 
Rep.  618. 

It  may  be  taken  into  consideration  that 
at  the  time  of  framing  our  Constitution 
other  states  of  the  Union  had  adopted  consti- 
tutional provisions  encroaching  upon  the 
common-law  jury. 

6  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  988, 
notes  1-3. 

State  legislation    is    valid     unless    pro- 
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hibited  by  the  state  or  by  the  Federal  Con- 
stitution. 

6  Am.  &  Kng.  Enc  Law,  2d  ed.  p.  934, 
note  3. 

Unless  the  Constitution  of  our  state  pro- 
hibits this  act,  it  is  valid. 

Re  Senate  Bill,  No.  1J&.  26  Colo.  167,  56 
Pac.  564;  6  Am.  &  Eng.  fine.  Law,  2d  ed. 
p.  988,  note  3. 

The  party  must  raise  objection  at  the 
proper  stage  of  the  proceedings. 

Elliott,  App.  Proc.  S  690. 

Erroneous  steps  in  the  progress  of  the 
case  are  waived  unless  excepted  to  before 
additional  steps  are  taken. 

Jones  v.  Van  Patten,  3  Ind.  107;  Dickson 
v.  Rose,  87  Ind.  103;  Corey  v.  Rhineheart, 

7  Ind.  291;  Wheeler  v.  State,  8  Ind.  113; 
Hornberger  v.  State,  5  Ind.  300;  State  v. 
Bartlett,  9  Ind.  569;  Herman,  Estoppel,  f 
825;  8  Enc.  PI.  &  Pr.  162;  Jacobs  v,  Mit- 
chell, 2  Colo.  App.  456,  31  Pac.  235. 

^  On  petition  for  rehearing. 

9  A  man  who  does  not  speak  when  he  ought 
shall  not  be  heard  when  ne  desires  to  speak. 
2  Herman,  Estoppel,  %  824,  p.  952;  Bige- 
low,  Estoppel,  5th  ed.  p.  718;  Elliott,  App. 
Proc.  §§  674  et  seq.;  First  Nat.  Bank  v. 
Warrington,  40  Iowa,  528;  Marquette,  H. 
d  0.  R.  Co.  v.  Marcott,  41  Mich.  433,  2  N. 
W.  705 ;  Bates  v.  Ball,  72  111.  108 ;  Hahn  v. 
Miller,  60  Iowa,  96,  14  N.  W.  119;  12  Enc. 
PI.  &  Pr.  267,  note  3 ;  8  Enc.  PI.  &  Pr.  166, 
notes  2,  3 ;  Hcacock  v.  Hosmer,  109  111.  245 ; 

8  Enc.  PI.  &  Pr.  2644,  27 Id;  2  Thompson, 
Trials,  $f  2591,  2725;  1  Thompson,  Trials, 
§  1438,  note  2. 

A  waiver  takes  place  where  a  man  dis- 
penses with  the  performance  of  something 
which  he  has  a  right  to  exact. 

Herman,  Estoppel,  §  825,  p.  954;  Morrish 
v.  Murrey.  13  Mees.  &  W.  52;  Broom,  Legal 
Maxims,  135;  Taft  v.  Northern  Transp.  Co. 
56  N.  H.  414;  Crump  v.  Thomas,  85  N.  C. 
272;  Shultz  v.  Lempert,  55  Tex.  273;  Hahn 
v.  Miller,  60  Iowa,  96,  14  N.  W.  119;  Stracy 
v.  Blake,  1  Meea.  &  W.  168;  Harrison  v. 
Wright,  13  Mees.  &  W.  816;  Booth  v.  Clive, 
10  C.  B.  827 ;  Gosling  v.  Veley,  7  Q.  B.  455 ; 
Martin  v.  Great  Northern  R.  Co.  16  C.  B. 
179 ;  Doe  ew  dem.  Child  v.  Roe,  1  El.  &  Bl. 
279;  Ferguson  v.  Landran,  5  Bush,  230,  96 
Am.  Dec.  350;  Lee  v.  Tillotson,  24  Wend. 
337,  35  Am.  Dec.  624;  Hodges  v.  Winston, 
95  Ala,  514,  11  So.  284;  Muetze  v.  Tuteur, 
77  Wis.  236,  9  L.  R.  A.  86,  46  N.  W.  123; 
FarreU  v.  Hennesy,  21  Wis.  639;  Wilson 
Sewing  Mach.  Co.  v.  Bull,  52  Iowa,  554,  3 
N.  W.  564 ;  Millett  v.  Hayford,  1  Wis.  401 ; 
Barnes  v.  Ferine,  12  N.  Y.  18;  Chicago 
Driving  Park  ▼.  West,  35  111.  App.  499. 

An  error,  to  be  available  on  appeal,  must 
have  occurred  without  the  express  or  im- 
plied consent  of  the  appellant. 

2  Enc.  PI.  &  Pr.  516;  6  Am.  &  Eng.  Enc. 
Law,  2d  ed.  p.  1090;  Embury  v.  Conner,  3 
N.  Y.  511,  53  Am.  Dec.  325,  and  note;  Baker 
v.  Braman,  6  Hill,  47,  40  Am.  Dec.  387; 
Hansford  v.  Barbour,  3  A.  K.  Marsh.  515; 
Bamett  v.  Barbour,  1  Litt.  (Ky.)  397; 
Elliott,  App.  Proc.  §§  630,  674,  690-692. 
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Messrs.  Ben  B.  Lindsay  and  Fred  W. 

amid  curia. 


Cora,  J.,  delivered  the   opinion    of    the 
court: 
Defendant  in  error  brought  suit  against 

Slaintiff  in  error  upon  a  lost  certificate  of 
eposit.  Under  the  instruction  of  the  court 
that  three  fourths  of  the  jury  might  con- 
cur in  and  return  a  verdict,  a  verdict  for 
the  nlaintiff  was  returned  signed  by  ten  of 
the  jurors,  the  other  two  refusing  to  con- 
cur. The  defendant  below  objected  to  the 
verdict  being  received,  for  the  reason  that 
it  was  not  unanimous,  and  therefore  not  a 
lawful  verdict.  The  objection  was  over- 
ruled, and  the  verdict  entered,  and  the  de- 
fendant took  its  exception.  Our  Declara- 
tion of  Rights  (art.  1,  §  9,  of  the  Constitu- 
tion) provides:  'The  right  of  trial  by  jury 
shall  remain  inviolate  m  criminal  cases, 
but  a  jury  in  civil  cases  in  all  courts,  or  in 
criminal  cases  in  courts  not  of  record,  may 
consist  of  less  than  twelve  men,  as  may  be 
prescribed  by  law.  Hereafter  a  grand  jury 
may  consist  of  twelve  men,  any  nine  of  whom 
concurring  may  find  an  indictment,  but  the 
legislature  may  change,  regulate,  or  abolish 
the  grand  jury  system."  Rev.  Stat  1899,  $ 
3651,  provides  that  "in  all  civil  cases  in  any 
of  the  courts  of  the  state  of  Wyoming,  which 
shall  be  tried  by  a  jury,  three  fourths  of  the 
number  of  jurors  sitting  in  any  such  case 
may  concur  in  and  return  a  verdict  in  said 
case,  and  such  verdict  shall  have  the  same 
force  and  effect  as  though  found  and  re- 
turned by  all  the  jurors  sitting  in  said  case; 
but  whenever  such  verdict  is  found  and  re- 
turned by  a  less  number  than  twelve,  said 
verdict  snail  be  signed  by  each  juror  con- 
curring therein."  The  plaintiff  in  error  in- 
sists that  the  statute  is  in  violation  of  the 
section  of  the  Constitution  above  quoted, 
and  this  is  the  only  important  question 
presented.  No  other  of  the  state  Constitu- 
tions, so  far  as  we  are  advised,  contains 
precisely  the  same  provision  as  ours,  except 
that  of  Colorado.  But  the  general  question 
here  involved  has  repeatedly  been  before  the 
courts  of  this  country  for  consideration,  and 
certain  propositions  which  lie  at  the  thresh- 
old of  the  discussion  are  well  settled.  It 
is  conceded  that  in  almost  all  of  the  states 
the  legislature  may  lawfully  exercise,  not 
only  such  powers  as  are  specifically  enumer- 
ated, but  that  it  is  invested  with  the  entire 
legislative  power  of  the  state,  except  as  re- 
strained by  the  provisions  of  the  Constitu- 
tion. And  our  Constitution,  in  line  with 
most  of  the  others  (art.  3,  §  1),  provides 
that  "the  legislative  power  shall  be  vested 
in  a  senate  and  house  of  representatives, 
which  shall  be  designated  'the  legislature  of 
the  state  of  Wyoming.' "  It  is  also  so  well 
settled  as  to  require  no  reference  to  author- 
ities that  when  the  Constitution  secures  to 
litigants  the  right  of  trial  by  jury  the  leg- 
islature has  no  power  to  deny  or  impair 
such  right.  The  courts  have  uniformly  held, 
also,  that  the  word  "jury,"  as  used  in  our 
Constitutions,  when  not  otherwise  modified, 
means    a    common-law    jury    composed    of 
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twelve  men,  whose  verdict  shall  be  unani- 
mous. As  stated  by  the  supreme  court  of 
Minnesota:  "The  expression  'trial  by  jury' 
is  as  old  as  Magna  Charta,  and  has  obtained 
•a  definite  historical  meaning,  which  is  well 
understood  by  all  English-speaking  peoples; 
•and  for  that  reason  no  American  Constitu- 
tion has  ever  assumed  to  define  it.  We  are 
therefore  relegated  to  the  history  of  the 
common  law  to  ascertain  its  meaning.  The 
•essential  and  substantive  attributes  or  ele- 
ments of  jury  trial  are,  and  always  have 
been,  number,  impartiality,  and  unanimity. 
The  jury  must  consist  of  twelve.  They  must 
be  impartial  and  indifferent  between  the 
forties;  and  their  verdict  must  be  unani- 
mous." Lomtnen  v.  Minneapolis  Gaslight 
<7o.  65  Minn.  190,  33  L.  R.  A.  437,  68  N.  W. 
53.  An  extended  list  of  the  cases  is  given 
in  the  note  to  State  v.  Bates  (Utah)  43  L. 
R.  A.  48.  It  is  unquestioned,  also,  that 
at  the  adoption  of  the  Constitution 
the  right  existed  in  Wyoming  as  at 
-common  law;  that  is,  in  felonies  and  in 
all  common-law  cases  in  the  district  court — 
our  court  of  general  common-law  jurisdic- 
tion— the  right  was  to  an  impartial  jury  of 
twelve  men  and  a  unanimous  verdict.  It  is 
■also  conceded  that  the  people  of  the  state 
had  the  power  by  their  Constitution  to  pre- 
eerve  or  abrogate  the  right,  or  make  such 
modifications  of  it,  and  establish  such  modes 
of  trial,  as  might  be  deemed  expedient. 
These  general  propositions  being  settled, 
the  question  before  us  is  to  ascertain  to 
what  extent  the  right  of  trial  by  jury,  as 
•above  defined,  is  preserved  by  the  section 
of  the  Declaration  of  Rights  above  quoted. 
As  to  the  right  in  criminal  cases  there  is  no 
room  for  construction.  The  language  is  ex- 
press that  it  shall  remain  inviolate;  that 
is,  that  a  person  charged  with  crime  has  the 
light,  as  heretofore,  to  demand  a  trial  by 
twelve  impartial  men,  whose  verdict  must 
be  unanimous  in  order  to  support  a  judg- 
ment. In  civil  cases  the  language  is  also 
express  as  to  the  matter  of  number, — one  of 
the  three  essentials  of  a  jury  trial  at  com- 
mon-law,— and  the  legislature  is  empowered 
to  provide  by  law  for  juries  consisting  of 
less  than  twelve.  There  is  no  room  for  con- 
struction. But  there  is  no  specific  mention 
in  the  section  or  anywhere  in  the  Constitu- 
tion of  the  third  essential  of  unanimity.  Is 
it,  then,  to  be  deemed  a  matter  unprovided 
lor,  a  right  not  preserved,  leaving  the  legis- 
lature at  full  liberty  to  enact  such  laws 
upon  the  subject  as  it  may  deem  proper,  un- 
restrained by  the  Constitution?  We  do  not 
think  so.  The  whole  section  must  be  con- 
strued together.  The  subject  of  it  is  the 
right  of  trial  by  jury,  and  we  think  the  in- 
tention of  the  framers  reasonably  appears 
to  have  been  to  preserve  the  right  inviolate 
in  criminal  cases,  and  to  point  out,  by  way 
of  permission  to  the  legislature,  wherein  the 
common-law  right  might  be  invaded  by  stat- 
ute in  civil  cases.  It  is  as  if  the  Constitu- 
tion had  said:  "With  reference  to  the  right 
of  trial  by  jury  it  is  provided  that  in  crim- 
inal cases  it  shall  remain  in  all  respects  as 
heretofore.  In  civil  cases  it  shall  remain 
*4L.  R.A. 


as  heretofore,  except  that  the  legislature  may 
provide  for  a  number  less  than  twelve  to 
constitute  a  jury.1'  There  is  no  other  rea- 
sonable construction;  for,  if  a  rule  is  to  be 
applied  that  the  legislature  have  power  to 
enact  any  laws  upon  the  subject  unless  pro- 
hibited in  express  language,  then  they  may 
entirely  abolish  the  right  and  practice  of 
trial  by  jury  in  civil  cases,  for  they  are  not 
expressly  prohibited  from  so  doing.  Yet 
there  appears  nowhere  in  the  Constitution 
any  intention  to  abrogate  the  right  or  to 
substitute  any  other  mode  of  trial.  But  the 
form  of  statement,  when  viewed  in  the  light 
of  the  surroundings,  makes  it  manifest  that 
the  intention  was  to  preserve  the  right.  The 
provision  in  regard  to  number  is  by  way  of 
permission,  indicating  clearly  that  in  the 
judgment  of  the  framers  of  the  Constitu- 
tion permission  was  necessary.  It  is  also 
stated  as  an  exception,  the  word  "but"  being 
used  in  its  very  customary  meaning  of  "ex- 
cept." That  it  is  stated  as  an  exception  is 
also  shown  by  the  use  of  the  word  "jury') 
itself.  It  cannot  be  supposed  that  the  con- 
vention were  ignorant  of  the  legal  meaning 
of  the  word,  but  they  must  be  presumed  to 
have  used  it  in  its  correct  legal  sense  of  a 
body  of  twelve  impartial  men,  whose  verdict 
must  be  unanimous.  And  it  is  evident  they 
did  so  use  it.  It  is  so  used  in  the  first 
clause  securing  the  right  inviolate  in  crim- 
inal cases.  The  provision  that  the  number 
may  be  less  than  'twelve"  is  clear  evidence 
that  the  word  as  used  referred  to  the  body 
universally  known  to  be  composed  of  twelve 
men.  It  is  permission  to  the  legislature  to 
make  a  designated  change  in  the  common- 
law  jury;  to  reduce  the  common-law  num- 
ber, twelve.  It  is  not  essential  that  a  pro- 
hibition upon  the  legislature  should  be  in 
express  terms.  It  may  be  by  implication. 
Page  v.  Allen,  58  Pa.  345,  98  Am.  Dec.  272. 
It  will  scarcely  be  contended  that  an  act 
would  be  valid  providing  for  the  trial  of 
causes  by  a  jury  chosen  bv  the  plaintiff,  or 
by  the  party  by  whom  the  jury  was  first 
demanded,  thus  disregarding  the  element  of 
impartiality.  Yet  by  the  argument  of 
counsel  there  is  no  prohibition  upon  such 
legislation.  And  it  is,  indeed,  no  more  pro- 
hibited than  a  disregard  of  the  element  of 
unanimity  is  prohibited.  Neither  is  pro- 
hibited except  by  the  use  of  the  word  "jury/9 
the  plainly  implied  provision  for  "trial  by 
jury,"  which,  as  matter  of  definition,  neces- 
sarily involve  and  include  both  impartiality 
and  unanimity  of  verdict.  This  view  is  for- 
tified by  reference  to  the  remainder  of  the 
section  (Const,  art.  1,  §  9)  in  regard  to 
grand  juries :  "Hereafter  a  grand  jury  may 
consist  of  twelve  men,  any  nine  of  whom 
concurring  may  find  an  indictment,  but  the 
legislature  may  change,  regulate,  or  abolish 
the  grand-jury  system."  Here  it  was 
deemed  necessary,  if  the  grand- jury  system 
was  to  be  changed  or  abolished  by  law,  that 
the  legislature  should  have  express  permis- 
sion to  take  such  action.  But  any  such  per- 
mission to  change,  regulate,  or  abolish  the 
system  of  trial  by  jury  is  conspicuous  by  its 
absence.    The  reasonable  conclusion  is  that 
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there  was  no  intention  to  give  it,  or  to  per- 
mit any  interference  with  the  right  to  the 
ancient,  customary,  and  familiar  mode  of 
trial  except  in  the  one  particular  pointed 
out.  Some  other  states  adopting  Constitu- 
tions in  comparatively  recent  years  have 
provided  for  tne  change  in  the  jury  system 
attempted  in  the  act  under  consideration. 
But  in  every  case,  so  far  as  our  investigation 
has  extended,  the  change  has  been  made 
either  by  a  direct  constitutional  provision,  or 
by  specific  authority  contained  in  the  Con- 
stitution empowering  the  legislature  to 
make  it.  Only  in  Colorado  and  this  state 
has  the  attempt  been  made  to  accomplish 
the  purpose  by  legislative  enactment  with- 
out express  constitutional  sanction.  The 
question  has  not  been  directly  passed  upon 
by  the  Colorado  court.  But  in  Huston  v. 
Wadsvwrth,  5  Colo.  213,  the  question  was 
as  to  the  power  of  the  trial  court  to  refer  a 
common-law  action  without  the  consent  of 
the  parties.  And  in  sustaining  the  proce- 
dure the  supreme  court  of  that  state  says: 
"Section  23  of  the  Bill  of  Bights,  referred  to 
in  the  appellant's  brief,  secures  the  right  of 
trial  by  jury  in  criminal  cases,  but  imposes 
no  restriction  upon  the  legislature  in  re- 
Bpect  to  the  trial  of  civil  causes."  Subse- 
quently a  bill  in  substance  the  same  as  S 
3651  of  our  statutes  was  pending  before  the 
legislature,  and,  upon  its  bein£  referred  to 
the  attorney  general,  his  opinion  was  that 
it  was  in  conflict  with  the  clause  of  the  Con- 
stitution above  quoted.  Upon  a  further  ref- 
erence to  the  supreme  court  for  their  opin- 
ion, they  say  that  the  language  of  the  court, 
as  constituted  when  the  decision  in  Huston 
▼.  Wadsworth  was  rendered,  supports  the 
constitutionality  of  the  act.  But  under 
their  rule  in  such  cases  they  decline  either 
to  question  or  sanction  the  correctness  of 
that  opinion  in  an  em  parte  proceeding.  Re 
Senate  Bill,  No.  l\l,  26  Colo.  167,  56  Pac. 
664.  The  most  that  can  be  said,  therefore, 
perhaps,  is  that  the  question  of  the  constitu- 
tionality of  the  act  is  undetermined  in  Colo- 
rado. In  order  to  sustain  the  constitu- 
tionality of  this  section  of  the  statute,  it  is 
necessary  for  this  court  to  say  that  there  is 
no  right  of  trial  by  jury  in  civil  cases  un- 
der the  Constitution  in  this  state,  but  that 
each  succeeding  session  of  the  legislature 
may  invent  and  establish  any  mode  of  trial 
that  the  whim  of  the  hour  or  any  supposed 
exigencies  of  convenience  or  economy  might 
dictate.  Under  such  a  ruling  it  would  be 
competent  for  the  legislature  to  provide  that 
the  judge  of  the  district  should  call  into 
court  the  partisan  board  of  county  commis- 
sioners, and  submit  to  them  for  decision  by 
a  majority  vote  all  civil  causes  pending  in 
any  county.  It  is  perfectly  clear  that  no 
such  revolutionary  destruction  of  ancient 
landmarks  was  ever  contemplated.  The 
whole  tenor  of  the  instrument  makes  it 
plain  that  the  ancient  method  of  trial  by 
jury  was  not  to  be  abandoned,  but  was  to 
be  retained  and  preserved  except  as  desig- 
nated in  the  Constitution  itself,  and  what 
the  essentials  of  that  method  are  is  not  a 
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matter  of  construction  or  conjecture.  We 
think  the  statute  is  clearly  unconstitutional. 

It  is  further  objected  that  no  exception 
was  taken  to  the  instruction  of  the  court 
that  three  fourths  of  the  jury  might  return 
a  verdict,  and  that  the  defendant  must  be 
held  to  have  waived  its  right.  But  the  re- 
ceiving and  entering  of  the  verdict  were  ob- 
jected to,  and  exception  taken  to  the  deci- 
sion of  the  court  in  overruling  the  objec- 
tion. This  exception  brings  the  question 
regularly  before  this  court  for  its  decision,, 
and  the  most  that  can  be  claimed  is  that 
the  erroneous  instruction  will  not  be  con- 
sidered as  a  ground  of  reversal. 

The  judgment  will  be  reversed,  and  the 
cause  remanded  for  a  new  trial. 

Potter,  Ch.  J.,  and  Knight,  J.,  concur. 

A  petition  for  rehearing  having  been  filed, 
Cora,  J.,  on  March  12,  1901,  handed  down 
the  following  response: 

In  the  course  of  the  trial  in  this  case,  the 
court  instructed  the  jury  that  they  might 
return  a  verdict  upon  the  concurrence  of 
three  fourths  of  their  number.  The  record 
shows  no  objection  to  this  instruction  by 
either  party,  and  it  seems  that  none  was  in 
fact  made.  But,  upon  the  return  of  the  jury 
into  court  with  a  verdict  signed  by  ten  of 
their  number,  the  defendant,  oy  its  counsel, 
requested  that  the  jury  be  polled.  From 
the  poll  it  appeared  that  only  ten  of  the 
twelve  jurymen  concurred  in  the  finding, 
and  defendant  then  objected  to  the  receiv- 
ing and  entry  of  the  verdict,  for  the  reason 
that  it  was  not  a  lawful  verdict.  The 
court  overruled  the  objection,  and  received 
the  verdict,  and  plaintiff  in  error  excepted. 

The  defendant  in  error  insists  that,  by  it* 
failure  to  object  to  the  instruction,  plain- 
tiff in  error  waived  its  right  to  object  at 
any  future  stage  of  the  proceedings  to  the 
acceptance  of  a  verdict  found  by  less  than 
the  whole  number,  and  a  great  many  au- 
thorities are  cited  in  support  of  the  propo- 
sition. We  have  read  a  large  number  of 
the  cases  cited,  and  have  given  a  careful  ex- 
amination to  those  specially  relied  upon. 
They  establish  beyond  controversy,  if  any 
authority  was  required,  that  error  may  be 
waived.  It  may  be  waived  by  consent, 
either  express  or  implied,  or  by  such  con- 
duct of  the  party  as  will  estop  him  from 
afterwards  objecting.  But  we  fail  to  find 
any  case  holding  a  party  to  have  consented 
when  the  action  complained  of  was  objected 
to  before  it  was  taken,  and  an  exception  pre- 
served, at  the  time,  to  the  decision  of  the 
court  overruling  such  objection.  Indeed,  it 
would  be  a  contradiction  in  terms  to  say 
that  there  was  consent  to  the  action  of  the 
court  when  such  action  was  objected  to  be- 
fore it  was  taken,  and  the  court  informed  by 
an  immediate  exception  that  the  objection 
would  be  insisted  upon.  But,  where  there 
has  been  no  consent,  illustrations  are  not 
wanting  where  a  party,  by  his  conduct  or 
by  his  silence,  loses  his  right  to  interpose  ob- 
jections which  would  otherwise  be  available. 
If,  for  instance,  in  support  of  his  case,  he 
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introduces  incompetent  evidence,  he  cannot 
afterwards  object  if  his  opponent  pursues 
the  same  line  of  evidence.  He  has  opened 
the  door,  if  he  has  joined  in  the  trial  of 
the  cause  upon  a  particular  theory,  he  can- 
not afterwards  be  heard  to  object  that  it 
was  a  false  theory.  He  is  held  to  the  the- 
ory which  he  maintained  or  to  which  by  his 
silence  he  assented.  But  all  such  cases  de- 
pend upon  the  principle  that  the  court  or  his 
opponent  has  been  led  into  error  which,  but 
for  his  apparent  assent,  it  is  presumed 
would  have  been  corrected.  And  nothing  of 
the  kind  appears  in  this  case.  The  instruc- 
tion to  which  he  failed  to  object,  and  which, 
it  is  claimed,  estops  him  from  objecting  to 
an  illegal  verdict,  was  a  mere  announce- 
ment to  the  jury  that  they  might  reach  a 
verdict  by  the  concurrence  of  three  fourths 
of  their  number.  It  announces  no  principle 
of  law  nor  any  theory  of  the  case.  By  his 
failure  to  object  the  court  was  not  misled 
in  its  procedure,  and  opposing  counsel  was 
not  betrayed  into  any  step  prejudicial  to  his 
own  case.  It  is  urged  that  counsel  took  an 
unfair  advantage  in  offering  no  objection  un- 
til he  ascertained  that  the  verdict  was 
against  him.  But  he  took  no  advantage 
which  was  not  equally  open  to  counsel  on 
the  other  side  in  case  a  verdict  should  have 
been  adverse  to  him.  He  was  not  in  bad 
faith  with  the  court;  for  the  court  was  not 
proceeding  in  the  matter  by  consent  of  par- 
ties, but  by  authority  of  a  void  statute. 

Moreover,  it  is  the  ultimate  ruling  in  any 
case  which  constitutes  available  error.  El- 
liott, App.  Proa  $  590.  If  the  jury  had  finally 
reached  a  unanimous  verdict,  the  erroneous 
instruction  would  have  been  harmless  to 
either  party,  unlesB,  perhaps,  actual  preju- 
dice could  be  shown  by  its  influence  upon 
the  deliberations  of  the  jury.  The  time  to 
object  and  to  save  an  exception  is  when  the 
irregularity  occurs.  Thomp.  Trials,  700. 
The  irregularity  complained  of  in  this  case 
was  the  acceptance  of  a  verdict  agreed  to 
by  less  than  the  whole  jury.  The  objection 
was  in  time  for  the  court  to  correct  its  er- 
ror, and  direct  the  jury  to  retire  for  further 
deliberation. 

It  would  not  be  practicable  to  refer  to  all 
the  authorities  cited  by  counsel,  and  keep 
this  opinion  within  reasonable  limits.  But 
it  may  be  proper  to  distinguish  some  of 
them  from  the  case  under  consideration, 
choosing  those  which  seem  to  be  most  re- 
lied upon.  In  Chicago  Driving  Park  v. 
West,  35  111.  App.  490,  the  case  was  tried  by 
the  court  without  a  jury,  and  the  appellant 
insisted  in  the  appellate  court  that  it  was  en- 
titled to  a  trial  by  jury,  and  had  not  waived 
its  right.  The  court  disposed  of  the  matter 
by  saying:  "If  appellant  desired  a  trial  by 
jury,  and  had  objected  to  the  trial  by  the 
court,  it  would  have  been  error  to  have  de- 
nied him  a  jury;  but  as  lie  was  present  by 
his  counsel,  and  failed  to  interpose  any  ob- 
jection of  that  kind,  he  waived  his  right 
to  have  the  case  submitted  to  a  jury." 
Barnes  ▼.  Perine,  12  N.  Y.  23,  decides  only 
that  a  party  having  treated  the  questions 
as  purely  legal,  and  acquiesced  in  the  dis- 
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posal  of  them  by  the  court  as  such,  cannot, 
on  appeal,  be  heard  to  object  that  facte  were 
involved  which  should  have  been  decided  by 
the  jury.  In  Alillett  v.  Uayford,  1  Wis.  40i, 
the  case  was  tried  in  the  county  court  by  a 
jury  of  six  under  the  act  creating  the  court. 
Plaintiff  in  error  claimed  that  the  statute 
was  unconstitutional,  in  so  far  as  it  limited 
the  jury  to  six  persons.  The  court  refused 
to  consider  the  constitutional  question  upon 
the  ground  that  the  record  did  not  show  that 
the  plaintiff  in  error  made  any  objections  to 
the  jury,  and  that,  in  the  absence  of  such 
objection,  it  must  be  presumed  that  he  con- 
sented to  submit  his  case  to  a  jury,  as  al- 
lowed by  the  statute.  In  Wilson  Sewing 
Maoh.  Co.  v.  Bull,  62  Iowa,  554,  8  N.  W. 
564,  a  reversal  was  asked  for  upon  the 
ground  that  the  court  permitted  evidence 
to  be  introduced  which  was  not  justified  by 
the  pleadings.  In  affirming  the  judgment, 
the  supreme  court  said  that  it  was  suffi- 
cient to  say  that  no  such  objection  was  made 
to  the  introduction  of  the  evidence  in  the 
court  below,  and  that  it  was  not  even  ob- 
jected in  general  terms  that  the  evidence 
was  incompetent.  In  the  case  under  consid- 
eration objection  was  made  to  receiving  the 
verdict,  the  very  action  of  the  court  which 
is  complained  of.  In  the  cases  cited  the 
ground  of  the  decision  is  that  no  objection 
was  made.  It  is  so  evident  that  they  and 
similar  cases  cited  do  not  even  tend  to  sus- 
tain the  position  of  plaintiff  in  error  that 
further  comment  upon  them  is  unnecessary. 
But  counsel  insist  that  Farrell  v.  Hennesy, 
21  Wis.  632,  is  very  similar  in  some  of  its 
features  to  the  case  before  us,  and  that  it 
sustains  counsel's  contention.  The  jury 
brought  in  a  verdict  for  the  plaintiff,  and 
they  were  polled  upon  demand  of  defendant's 
counsel.  One  of  the  jurymen  answered: 
"It  was  and  iB  my  verdict,  but  it  is  contrary 
to  my  conscience.  I  only  consent  to  it  be- 
cause all  the  rest  have  given  in  for  the  plain- 
tiff." The  verdict,  however,  was  received 
and  recorded  without  any  objection  by  the 
defendant.  He  subsequently  moved  to  set 
it  aside,  upon  affidavits  showing  the  above 
facte,  and,  upon  his  motion  being  overruled, 
appealed  to  the  supreme  court.  Even  in 
the  face  of  the  fact  that  the  verdict  was  re- 
ceived and  recorded  absolutely  without  ob- 
jection, that  court  say  they  find  no  little  dif- 
ficulty in  determining  what  should  be  the  ef- 
fect of  a  verdict  received  under  the  circum- 
stances disclosed.  They  finally,  however, 
reach  the  condition  that  the  time  to  raise 
an  objection  of  this  nature  is  before  the  ver- 
dict is  received,  and  when  an  opportunity 
exists  for  the  jury  to  reconsider  their  ver- 
dict, and,  if  the  objection  is  not  then  taken, 
it  is  waived.  But  they  add  that,  even 
though  no  objection  was  taken  at  the  time 
by  the  defeated  party,  it  was  clearly  the 
duty  of  the  court,  upon  its  own  motion,  to 
have  directed  the  jury  to  retire  and  recon- 
sider their  verdict.  It  is  a  little  difficult  to 
see  how  counsel  for  plaintiff  in  error  find  in 
this  decision  any  support  of  their  position, 
when  it  points  out  the  very  method  pursued 
by  the  defendant  in  this  case  as  the  proper 
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•one,  and  declares  the  objection  waived  by  a 
failure  to  adopt  it.  But  there  is  one  other 
•decision,  in  the  English  case  of  Morrish  v. 
Murrey,  13  Mees.  <k  VV.  52,  which  plaintiff  in 
«rror  claims  to  be  decisive  in  its  favor.  The 
judge  was  of  the  opinion  that  one  of  the  de- 
fendant's pleas  was  a  sufficient  answer  to 
the  action,  and  that  it  was  proved,  and  that 
the  judgment  must  be  for  the  defendant. 
But  he  left  it  to  the  jury  to  say  what 
amount  of  damages  the  plaintiff  had  sus- 
tained, so  that,  in  the  event  of  the  court  be- 
ing of  the  opinion  that  the  plea  was  not 
proved,  the  plaintiff  might  enter  judgment 
for  the  damages  so  found  by  the  jury.  This 
course  was  unauthorized  by  law,  and  could 
only  be  pursued  by  the  consent  of  the  par- 
ties; but,  neither  party  offering  any  objec- 
tion, the  jury  returned  their  verdict  assess- 
ing plaintiff's  damages  at  one  farthing. 
The  court  held  that  the  judge  was  in  error 
in  holding  the  plea  sufficient,  and  the  plain- 
tiff insisted  that  she  was  entitled  to  a  new 
trial  on  the  ground  of  misdirection.  But 
the  court  held  that,  having  consented  to  the 
assessment   of    the   damages    contingently, 


she  was  precluded  from  insisting  upon  the 
misdirection,  and  could  only  move  to  enter 
a  verdict  for  the  sum  found  by  the  jury. 
It  is  perfectly  apparent  that  this  case,  like 
the  others  referred  to,  is  distinguished  from 
the  one  before  us  by  the  essential  fact  that 
the  unauthorized  act  of  the  court  was  not 
objected  to  at  the  time  it  was  committed. 

We  have  gone  into  great,  and  perhaps  un- 
necessary, detail  in  the  discussion  of  the 
question  presented.  But  we  have  done  so 
out  of  deference  to  the  great  earnestness 
and  unquestioned  sincerity  with  which 
counsel  have  maintained  the  correctness  of 
their  views.  We  understand  that  the  re- 
quest for  a  rehearing  upon  the  ground  that 
this  court  erred  in  holding  the  statute  in 
question  to  be  unconstitutional,  is  no  longer 
urged,  the  supreme  court  of  Colorado  hav- 
ing since  announced  the  same  conclusion  in 
a  very  able  and  exhaustive  opinion  in  the 
case  of  Denver  v.  Hyatt  (Colo.)  63  Pac  403. 

A  rehearing  is  denied. 

Potter,  Ch.  J.,  and  Knight,  J.,  concur. 
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George  L.  FOOTE,  Ext.,  etc.,  of  Martha  J. 

Xickerson,  Deceased,  Appt., 

v. 

Stephen  D.  NICKERSON. 


( N.  H. 


) 


1«     A    man    and    vrlfe    cannot    make    m 

valid  contract  for  a  separation. 
S.     The  Mtatntes  extending;  the  power  of 

husband  and  wife  to  contract  as  to  property 
matters  gives  them  no  authority  to  enter  into 
an  agreement  renouncing  marital  right*. 
Z.  If  covenants  for  separation  and 
touching-  property  rights  occur  In  the 
same  agreement  between  husband  and  wife, 
the  legal  part  of  the  agreement  touching  the 
property  rights  will  be  upheld  If  the  promises 
are  separate  and  the  consideration  is  divis- 
ible :  but  if  the  consideration  is  entire  the 
whole  must  fall. 

4.  A  mutual  agreement  between  hus- 
band and  wife  to  separate  on  friendly 
terms,  and  to  make  no  future  demands  upon 
each  other's  property,  carried  out.  until  the 
wife's  death,  will  not  prevent  the  husband 
from  claiming  his  rights  in  her  estate. 

5.  A  husband  separating  from  his  wife 
by  agreement  Is  not  within  the  terms  of 
a  statute  depriving  of  his  Interest  In  his  wife's 
estate  a  man  who  willingly  abandons,  absents 
himself  from,  or  wilfully  neglects  to  support, 
his  wife  for  a  certain  time. 

•6.  Disposition  by  will  is  not  within  the 
terms  of  a  statute  permitting  the  wife  of 
a  nonresident  to  convey  her  property  as 
though  sole. 

(March  15,  1001.) 


APPEAL  by  proponent  from  a  decree  of 
the  Probate  Court  for  Merrimack  Coun- 
ty requiring  him  to  file  an  inventory  and 
give  bonds  as  executor  of  the  estate  of  Mar- 
tha  J.  Nickerson,  deceased.    Dismissed. 

Proponent's  mother,  Martha  J.  White, 
was  married  to  Stephen  D.  Nickerson  in 
Maine,  in  1891.  On  April  18,  1892,  dupli- 
cate agreements,  of  one  of  which  the  follow- 
ing is  a  copy,  were  drawn  up  and  executed 
by  each,  and  delivered  to  the  other. 

Orrington,  April  18,  '92. 

This  is  to  certify  that  I,  Stephen  D.  Nick- 
erson, husband  of  Martha  J.  Nickerson,  do 
mutually  agree  to  separate  on  friendly 
terms,  and  to  make  no  demand  (neither  me 
nor  my  heirs)  on  her,  or  her  property,  after 
this  date.  Stephen  D.  Nickerson. 

Orrington,  Maine. 

Mrs.  Nickerson  immediately  removed  to 
the  state  of  New  Hampshire,  where  she  con- 
tinued to  live  until  her  death,  which  oc- 
curred December  25,  1897.  Mr.  Nickerson, 
soon  after  the  separation,  published  a  notice 
refusing  to  be  responsible  for  further  bills 
contracted  by  his  wife,  and  from  that  date 
ceased  to  contribute  toward  her  support. 

By  her  will  Mrs.  Nickerson  left  her  hus- 
band the  sum  of  $1,  stating:  "I  make  this 
small  bequest  because  of  his  agreement  to 
live  separate  from  me,  and  to  make  no  claim 
upon  my  estate  in  any  way."  The  rest  of 
the  estate  was  bequeathed  to  her  son,  the 
appellant  in  this  case. 


Note. — As  to  validity  of  separation  agree- 
ments between  husband  and  wife,  see  other 
cases  In  this  series  as  follows:  Winn  v.  San- 
ford  (Mass.)  1  L.  R.  A.  512,  and  note;  Clark 
v.  Fosdlck   (N.  T.)  6  L.  B.  A.  132,  and  note; 
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Galusha  v.  Galusha  (N.  1)  6  L.  R.  A.  487,  and 
note;  Carey  v.  Mackey  (Me.)  9  L.  B.  i.  113, 
and  note;  Blank  v.  Nohl  (Mo.)  18  L.  R.  A.  350; 
and  Henderson  v.  Henderson  (Or.)  48  L.  R.  A* 
766. 
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Mr.  Nickerson  waived  the  provision  of  the 
will  in  his  favor,  and  made  a  claim  for  his 
•hare  of  the  estate. 

The  court  ordered  the  proponent  as  execu- 
tor to  file  an  inventory  and  bond,  and  de- 
creed that  Nickerson  was  entitled  to  his 
share  of  the  estate.  From  this  decree  the 
proponent  appeals. 

Messrs.  Sargent  Sc  Nile*,  for  appellant: 

In  Jewell  v.  McQuesten,  68  N.  H.  233,  34 
Atl.  742,  it  was  held  that  a  husband  could 
not  be  prevented  from  claiming  his  distribu- 
tive share  of  his  wife's  estate  by  proof  of 
an  agreement  on  his  part  not  to  claim  any 
right,  title,  or  interest  in  her  property. 

In  the  present  case  it  appears  that  the 
property  of  the  testatrix  consisted  of  money 
belonging  to  her  in  her  own  right  at  the 
time  of  her  marriage.  And  the  provision  of 
the  contract  that  neither  the  husband  nor 
his  heirs  would  make  any  claim  on  her  prop- 
erty negatives  the  possibility  of  interpret- 
ing the  agreement  as  relating  only  to  the  du- 
ration of  their  married  life.  The  court 
therefore  has  an  opportunity  of  considering 
the  question,  not  involved  in  that  case,  of 
the  validity  of  an  agreement  of  this  character. 

A  question  which  we  are  unable  to  differ- 
entiate from  this  was  considered  by  this 
court  in  Eaton  v.  Tewksbury,  41  Atl.  351, 
Adwince  Sheets.  The  husband  and  wife 
had,  before  marriage,  made  an  agreement  by 
which  each  waived  all  rights  in  the  properly 
of  the  other  during  marriage  and  after  the 
death  of  either  of  them.  After  marriage  the 
husband  made  a  will  in  which  was  a  legacy 
of  $1,500  to  the  wife.  He  afterwards  trans- 
ferred to  her  securities  of  the  value  of  $1,- 
500,  in  consideration  of  which  she  executed 
an  instrument  releasing  and  quitclaiming  to 
him  all  interest  which  she  might  have  in  his 
estate.  The  court  held  that,  in  view  of  the 
antenuptial  agreement,  the  only  interest 
which  she  had  in  her  husband's  estate  at  the 
time  when  this  release  was  executed  was  the 
prospective  legacy,  and  that  her  agreement 
with  her  husband  to  release  this  was  bind- 
ing, and  would  support  a  bill  in  equity  by 
the  executors  to  restrain  the  prosecution  of 
a  suit  at  law  for  the  recovery  of  the  legacy. 

It  is  a  matter  of  entire  indifference  wheth- 
er the  contract  is  treated  as  a  Maine  or  as 
a  New  Hampshire  contract.  In  either  state 
the  wife  is  free  to  make  with  her  husband 
contracts  affecting  her  separate  estate. 

Blake  v.  Blake,  64  Me.  177;  Albin  v.  Lord, 
39  N.  H.  196;  Alley  v.  Winn,  134  Mass.  77, 
45  Am.  Rep.  297;  Randall  v.  Randall,  37 
Mich.  563;  Schouler,  Dom.  Rel.  5th  ed.  p. 
320. 

Contracts  made  with  persons  under  the 
special  protection  of  the  law,  as  minors  and 
married  women,  cannot  be  avoided  by  the 
other  party  after  the  contract  has  been  fully 
executed  on  the  part  of  the  married  woman 
or  minor. 

Ham  v.  Boody,  20  N.  H.  411,  51  Am.  Dec. 
235. 

The  petitioner  brings  himself  within  the 
terms  of  the  statute  by  having  for  three 
years  wilfully  neglected  to  support  his  wife. 

Re  Young,  L.  R.  31  Ch.  Div.  174;  State  v. ' 
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Clark,  29  N.  J.  L.  98 ;  Eagle  Twp.  Highway 
Comrs.  v.  Ely,  54  Mich.  181,  19  N.  W.  940; 
Newell  v.  Whit  ting  ham,  58  Vt.  341,  2  Atl. 
172. 

N.  H.  Pub.  Stat.  chap.  176,  f  8,  is  as  follows : 
"If  a  woman,  the  wife  of  an  alien  or  of  a 
citizen  of  another  state,  has  resided  in  this 
state  six  months  successively,  separate  from 
her  husband,  she  may  acquire  and  hold  real 
and  personal  estate,  and  convey  it  the  same 
as  if  she  were  sole  and  unmarried." 

The  word  "convey"  is  ordinarily  used 
with  reference  to  transfers  of  real  property, 
but  it  may  also  be  employed  to  designate  a 
transfer  of  personalty. 

Leaycraft  v.  Hedden,  4  N.  J.  Eq.  512. 

A  will  is,  in  contemplation  of  law,  a  con- 
veyance. 

4  Am.  &  Eng.  Enc.  Law,  p.  133,  note  1. 

Messrs.  Charles  Hamlin,  Charles  J. 
Hutching*,  and  Fred  H.  Gould,  for  ap- 
pellee: 

The  writings  of  April  18,  1892,  between 
the  husband  and  wife,  were  not  intended  to 
bar  each  other's  statutory  rights  after  de- 
cease, etc.  They  were  intended  to  operate 
during  their  separation,  or  the  lives  only  of 
the  parties,  and  ceased,  at  their  death,  to 
have  any  legal  effect. 

Jewell  v.  McQuesten,  68  N.  H.  233,  34  Atl. 
742 ;  Newton  v.  Truesdale,  69  N.  H.  634,  45 
Atl.  646. 

The  validity  and  effect  of  these  writings 
should  be  determined  by  the  law  of  the  state 
of  Maine. 

Carey  v.  Maekey,  82  Me.  521,  9  L.  R.  A. 
113,  20  Atl.  84. 

There  is  no  statute  in  Maine  whereby,  by 
any  writing  or  agreement,  the  right  of  the 
wife  to  a  distributive  share  of  the  personal 
property  of  her  husband,  or  the  right  of  a 
husband  to  a  distributive  share  in  the  per- 
sonal property  of  the  wife,  may  be  barred  or 
released  after  marriage. 

If  the  covenant  not  to  claim  any  part  of 
the  personal  estate  could  be  construed  as  a 
release,  a  release  of  a  claim  which  has  no 
present  existence  is  inoperative.  The  con- 
tract, being  executory,  cannot  avail  by  way 
of  estoppel.  It  could  not  be  broken  so  as  to 
create  any  cause  of  action  upon  it  until  aft- 
er a  decree  of  distribution  had  been  made. 

Sailings  v.  Richmond,  5  Allen,  191,  81 
Am.  Dec.  742. 

The  parties  were  not  legally  capable  of 
entering  into  such  contract  as  they  seem  to 
have  contemplated. 

Haggett  v.  Hurley,  91  Me.  642,  41  L.  R. 
A.  362,  40  Atl.  561;  Rowe  v.  Hamilton,  3 
Me.  63;  Manning  v.  Laboree,  33  Me.  343; 
Wenttoorth  v.  Wentworth,  69  Me.  252 ;  Rog- 
ers v.  Haines,  3  Me.  363;  Shaw  v.  Russ,  14 
Me.  432;  Vanoe  v.  Vanoe,  21  Me.  371;  Gib- 
son ▼.  Oibson,  15  Mass.  109,  8  Am.  Dec.  94; 
Newby  v.  Cow,  81  Ky.  60;  Suitings  v.  Rich- 
mond, 5  Allen,  191,  81  Am.  Dec.  742;  9  Am. 
&  Eng.  Enc.  Law,  p.  793;  Robertson  v. 
Bruner,  24  Miss.  242. 

Peaslee,  J.,  delivered  the  opinion  of  the 
court: 
One  question  presented   for    decision  is 
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whether  the  relation  of  husband  and  wife  is 
one  that  the  parties  can  dissolve  or  modify; 
whether  the  married  status  is  so  far  within 
the  control  of  the  parties  that  its  alteration 
is  a  result  they  caa  themselves  effect,  pro- 
vided they  agree  upon  the  termsl  It  may 
fairly  be  said  that  the  question  is  not  set- 
tled by  the  decisions  in  this  state.  It  has 
been  tcxichedupon  incidentally,  but  in  no  case 
has  it  been  directly  involved.  It  therefore 
becomes  necessary  to  examine  the  law  on  the 
subject  elsewhere.  Turning  to  other  juris- 
dictions, it  will  be  found  that  the  question 
has  been  the  subject  of  much  litigation,  and 
with  varied  results.  Not  only  do  the  cases 
in  ono  state  conflict  with  those  in  other 
states,  but  in  the  same  jurisdiction  the  views 
of  one  generation  have  often  been  held  to  be 
erroneous  in  later  times.  There  is  disagree- 
ment, not  only  as  to  what  the  law  is,  and 
what  the  policy  on  this  subject  should  be, 
but  also  as  to  the  history  of  the  law,  and 
how  it  was  held  to  be  in  former  times.  In 
order,  then,  to  reach  a  satisfactory  solution 
of  the  question,  it  is  essential  to  examine 
with  some  minuteness  the  historical  aspect 
of  the  law  applicable  in  this  case. 

The  English  cases  decided  before  the  Rev- 
olutionary War  are  conflicting,  and  many 
of  them  apparently  imperfectly  reported. 
The  precise  question  here  involved  did  not 
then  come  directly  before  the  so-called  "law 
courts."  All  causes  concerning  marriage 
and  the  marital  status  were  tried  in  the  ec- 
clesiastical courts,  which  also  had  jurisdic- 
tion of  the  probate  of  wills  and  the  admin- 
istration of  estates.  2  Bl.  Com.  496. 
While,  in  a  narrow  sense,  these  were  not 
common-law  courts,  they  administered  the 
unwritten  law  of  the  realm  upon  these  sub- 
jects. Although  the  inferior  judges  were 
appointed  by  the  ecclesiastics,  the  bishops 
themselves  were  nominated  by  the  King.  1 
Bl.  Com.  280.  In  all  causes  an  appeal 
might  be  taken  to  the  King,  who  was  repre- 
sented by  the  court  of  delegates,  appointed 
by  him  for  that  purpose.  "This  commission 
is  frequently  filled  with  lords,  spiritual  and 
temporal,  and  always  with  judges  of  the 
courts  at  Westminster  and  doctors  of  the 
civil  law."  3  Bl.  Com.  66.  The  law  thus 
administered  is  a  part  of  the  common  law  of 
England.  Reg.  y.  Millie,  10  Clark  &  F.  534, 
671.  To  ascertain  the  state  of  the  English 
common  law  as  to  divorce,  suits  for  nullity, 
and  other  matters  directly  concerning  the 
marital  relation,  recourse  must  be  had  to 
the  decisions  of  those  courts.  The  doctrine 
of  either  total  or  partial  divorce  by  agree- 
ment of  the  parties  found  no  favor  there. 
They  were  not  permitted  to  "release  them- 
selves by  any  private  act  of  their  own,  or 
for  causes  which  the  law  itself  has  not  pro- 
nounced to  be  sufficient  and  sufficiently 
proved."  Mortimer  v.  Mortimer,  2  Hagg. 
Consist.  Rep.  310,  318;  2  Roper,  Husb.  & 
W.  267.  The  rule  that  separation  agree- 
ments are  wholly  void  seems  to  have  been 
adhered  to  from  the  earliest  times  until  the 
court  was  abolished,  in  1857,  by  the  statute 
of  20&21  Vict.  chap.  85.  Smith  v.  Smith, 
2  Hagg.  Eccl.  Rep.  Supp.  44,  note;  West- 
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meath  v.  Westmcath,  2  Hagg.  Eccl.  Rep. 
Supp.  1;  Barlee  v.  Bar  lee,  1  Addams,  EccL 
Rep.  301,  305;  Nash  v.  Nash,  1  Hagg.  Con- 
sist. Rep.  140.  There  are  some  very  early 
cases  wherein  contracts  of  husbands  with  a, 
third  person  concerning  the  support  of  their 
wives  were  enforced  in  chancery.  In  Seel- 
ing v.  Crawley,  2  Vera.  386  (decided  in 
1700),  Crawley,  who  had  separated  from  his 
wife,  made  a  contract  with  her  father,  Seel- 
ing, that  the  wife  and  a  child  should  be  sup- 
ported at  her  father's  house.  Upon  a  bill 
brought  by  the  father,  in  which  the  wife 
joined,  performance  of  the  husband's  cove- 
nants was  decreed.  The  contract  did  not 
depend  upon  a  separation  agreement.  In 
other  cases  decided  at  about  the  same  time 
the  court  seems  to  have  proceeded  partly 
upon  the  theory  that  in  case  of  wrongdoing 
by  the  husband  chancery  had  power  to  de- 
cree separate  maintenance.  Oxenden  v. 
Oxenden,  2  Vera.  403;  Wicholls  v.  Danvers, 
2  Vera.  671.  These  cases  may  have  resulted 
from  confused  ideas  about  the  respective 
jurisdiction  of  the  ecclesiastical  and  chan- 
cery courts  incident  to  and  following  after 
the  abolition  of  the  former  during  the  Com- 
monwealth. 1  Fonblanque,  Eq.  07,  note  n. 
The  early  cases  in  the  law  and  equity  courts 
which  really  bear  upon  this  question  are 
those  wherein  the  validity  ot  the  agreement 
was  incidentally  drawn  in  question. #  Of 
these  one  of  the  earliest  that  is  reported  is 
Lister's  Case,  8  Mod.  22,  decided  in  1721. 
A  wife,  living  separate  from  her  husband 
under  an  agreement,  sued  out  a  writ  of  ha- 
beas corpus  to  be  freed  from  imprisonment 
by  him  in  the  Mint.  The  court  said:  "An 
agreement  between  husband  and  wife  to  live 
separate,  and  that  she  shall  have  a  separate 
maintenance,  shall  bind  them  both  until 
they  both  agree  to  cohabit  again;  and,  if 
the  wife  be  willing  to  return  to  her  husband, 
no  court  will  interpose  or  obstruct  her.  But, 
as  to  the  coercive  power  which  the  husband 
has  over  his  wife,  it  is  not  a  power  to  con- 
fine her;  for  by  the  law  of  England  she  is 
entitled  to  all  reasonable  liberty,  if  her  be- 
havior is  not  very  bad."  According  to  this 
report  the  decision  was  put  upon  two 
grounds. — that  the  agreement  cut  off  the 
husband's  rights,  and'  that  his  rights  did 
not,  in  any  event,  entitle  him  to  such  means 
of  coercion.  Strange  reports  the  case  some- 
what differently.  He  says:  "And,  all  this 
matter  appearing,  and  that  he  declared  he 
took  her  into  his  power  in  order  to  prevail 
with  her  to  part  with  some  of  her  separate 
maintenance,  the  chief  justice  declared,  and 
all  the  rest  agreed,  that  where  the  wife  will 
make  an  undue  use  of  her  liberty,  either  by 
squandering  nway  her  husband's  estate,  or 
go  into  lewd  company,  it  is  lawful  for  the 
husband,  in  order  to  preserve  his  honor  and 
estate,  to  lay  such  a  wife  under  restraint. 
But,  where  nothing  of  that  appears,  he  can- 
not justify  the  depriving  her  of  her  liberty ; 
that  there  was  no  color  for  what  he  did  in 
this  case,  there  being  a  separation  by  con- 
sent." 8.  c,  sub  nom.  Rex  v.  JAster,  1 
Strange,  478.  If  the  latter  report  states 
the  opinion  correctly,  the  case  is  not  author- 
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ity  for  the  proposition  that  such  agreements 

*  re  valid.  It  only  decides  that  the  husband 
may  lay  the  wife  under  restraint  when  she 
squanders  his  property,  or  goes  into  lewd 
company,  and  that  her  mere  leaving  him  in 
accordance  with  their  mutual  agreement 
does  not  make  out  a  cause  for  such  action. 
In  1725,  More  v.  Ellis,  Bunbury,  205,  was 
decided.     The  wife  of  Sir  Cleave  More  had 

*  separate  estate,  payable  by  trustees  to 
whom  she  should  appoint.  She  was  living 
apart  from  him  in  adultery.  Upon  his  for- 
cibly retaking  her,  she  appointed  a  portion 
of  the  property  to  him  in  consideration  of 
his  promise  to  allow  her  to  live  separate. 
The  execution  of  the  power  was  held  to  be 
good.  There  was  no  discussion  of  the  va- 
lidity of  the  agreement  to  live  apart.  This, 
case  has  been  somewhat  relied  upon  as  up- 
holding separation  agreements,  but  the  bet- 
ter opinion  is  that  it  merely  decides  that  she 
might  give  the  property  to  whom  she  chose, 
and  that  without  any  consideration.  2 
Roper,  Husb.  A  W.  294,  note.  Fitzer  v.  Fit- 
ter, 2  Atk.  511  (decided  in  1742),  related  to 
a  contract  to  maintain  the  wife  at  a  place 
other  than  her  husband's  residence.  The 
decision  was  that  the  agreement  of  the  hus- 
band to  so  far  perform  his  marital  duty  was 
binding  upon  him.  In  1747,  Lord  Chancel- 
lor Hardwicke  said:  "I  do  not  find  that 
this  court  ever  made  a  decree  for  establish- 
ing a  perpetual  separation  betwixt  husband 
and  wife,  or  to  compel  a  husband  to  pay  a 
separate  maintenance  to  his  wife,  unless  up- 
on an  agreement  between  them;  and  even 
upon  this  unwillingly."  Head  v.  Head,  3 
Atk.  547.  In  1757,  a  writ  of  habeas  corpus 
was  issued  at  the  instance  of  John  Wilkes 
to  obtain  the  custody  of  his  wife,  who  was 
living  with  her  relatives  under  a  separation 
agreement.  The  court  held  this  agreement 
to  be  a  formal  renunciation  by  the  husband 
of  his  marital  right  to  seize  her  or  force  her 
back  to  live  with  him.  Rex  v.  Mead,  1 
Burr.  542.  In  view  of  the  decision  in  Lis- 
ter* &  Case,  8  Mod.  22,  that  he  had  no  such 
right  to  renounce,  the  case  cannot  be  consid- 
ered a  satisfactory  authority.  "When  I  see 
such  dicta  as  occur  in  the  case  of  Rex  v. 
Mead  falling  from  great  men,  and  establish- 
ing a  course  of  decision  that  can  be  demon- 
strated to  stand  upon  no  principle  consist- 
ent with  the  law  of  the  land,  I  feel  great  dif 
Acuity  in  deciding  upon  such  authority. 
Ix>rd  Eldon  in  St.  John  v.  St  John,  11  Ves. 
Jr.  526,  529.  Its  value  is  further  impaired 
by  a  decision  of  the  court  of  chancery,  ren- 
dered the  same  year,  dismissing  a  bill  so  far 
as  it  related  to  the  setting  up  of  an  agree- 
ment to  live  separate.  Wilkes  v.  Wilkes,  2 
Pick.  791.  In  1776  it  was  decided  that  a 
married  woman  living  apart  from  her  hus- 
band could  not  be  sued  as  a  feme  sole,  "ex- 
cept in  the  known  excepted  cases  of  abjura- 
tion, exile,  and  the  like,  where  the  husband 
is  considered  as  dead,  and  the  woman  as  a 
widow."  Hatchett  v.  Baddeley,  2  W.  Bl. 
1079.  1082.  The  same  conclusion  was 
reached  in  another  case,  decided  two  years 
later.     Lean  v.  8  chut  z,  2  W.  Bl.  1195. 

The  English  common  law  relating  to  this 
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subject  (which  became  the  common  law  of 
this  state,  so  far  as  applicable  to  conditions 
here)  was  that  as  to  the  settlement  of  es- 
tates, suits  of  nullity  of  marriage,  and  such 
limited  divorce  as  was  then  granted,  a  sep- 
aration agreement  was  wholly  void.  It 
was  refused  recognition  in  chancery,  and 
even  in  the  law  courts  its  efficacy  was  denied 
by  the  later  cases.  The  only  case  actually 
deciding  that  such  an  agreement  was  a  valid 
modification  of  the  marriage  contract  was 
Rex  v.  Mead,  1  Burr.  542,  and  this  was  not 
followed  in  the  cases  in  2  W.  Bl.  Contem- 
porary fudges  and  text  writers  understood 
this  to  be  the  state  of  the  law.  It  was  so 
laid  down  by  Lord  Mansfield,  who  had  been 
chief  justice  of  the  Ring's  bench  since  1756, 
and  who,  shortly  after  the  decision  of  these 
cases,  thought  that  the  law  should  be  held 
otherwise  because  of  changed  conditions. 
Ringsted  v.  Butler,  3  Dougl.  197,  203 ;  Bar- 
well  v.  Brooks,  3  Dougl.  371,  373;  Corbet  t 
v.  Poelnitz,  1  T.  R.  5.  The  modern  English 
doctrine  differs  widely  from  this,  and  an  ex- 
amination of  its  origin  and  development 
shows  that  it  is  a  departure  from  the  old 
law,  and  not  merely  an  adaptation  of  recog- 
nized principles  to  changed  conditions.  It 
was  immediately  after  the  rendition  of  the 
decisions  reported  by  Blacks  tone  that 
changes  in  the  law  began  to  be  made.  In 
1783,  Jvord  Mansfield,  while  admitting  that 
the  common  law  was  otherwise,  held  that 
an  agreement  for  separation  bound  both 
parties  as  though  they  were  sole.  The 
point  at  issue  was  whether  the  wife  could 
be  sued  alone.  The  fact  that  these  agree- 
ments had  come  into  use,  and  by  them  sepa- 
rate estates  had  been  given  to  wives,  who, 
for  that  reason,  ought  to  be  liable  to  suit, 
was  considered  to  be  of  controlling  import- 
ance. The  Question  of  the  effect  of  the  deci- 
sion upon  the  marital  status  was  not  dis- 
cussed. Ringsted  v.  Butler,  3  Dougl.  197. 
The  object  of  the  decision  plainly  was  to 
accomplish  what  has  been  done  here  by  leg- 
islation. It  gave  married  women  a  limited 
power  to  contract  and  sue  and  be  sued.  A 
similar  result  was  reached  the  following 
year.  Lord  Mansfield  said:  "The  fashion 
of  the  times  has  introduced  an  alteration, 
and  now  husband  and  wife  may,  for  many 
purposes,  be  separated  and  possess  separate 
property,  a  practice  unknown  to  the  old 
law."  Barwell  v.  Brooks,  3  Dougl.  371,  373. 
In  1794  the  new  doctrine  was  affirmed  in 
the  leading  case  of  Corbet t  v.  Poelnitz,  1 
T.  R.  5.  Lord  Mansfield  again  justified  the 
result  by  reasoning  similar  to  that  just 
quoted.  These  cases  "introduced  a  new 
principle  into  the  English  law  respecting 
the  relation  of  husband  and  wife;  but  a 
principle  that  was  familiar  to  the  Roman 
law,  and  to  the  municipal  law  of  most  of 
the  nations  of  Europe."  2  Kent,  Com.  159. 
It  was  natural  that  this  principle  should 
appeal  to  Lord  Mansfield,  whose  work  is  so 
distinguished  for  its  upbuilding  of  commer- 
cial law.  So  long  as  he  remained  upon  the 
bench  these  cases  were  followed.  Accord- 
ingly, in  1788,  Mr.  Justice  Buller  said  that 
separation  deeds  were  valid  when  fairly  en- 
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tered  into,  and  that  courts  of  equity  had  ju- 
risdiction to  enforce  them.  Fletcher  v. 
Fletcher,  2  Cox,  Ch.  Cas.  99.  In  another 
case  he  said  that  it  had  been  decided  that 
by  agreement  the  parties  could  make  the 
wife  a  feme  sole  as  to  everything  but  the 
right  of  remarriage.  Compton  v.  Collinson, 
2  Bro.  Ch.  377.  The  case  went  off  upon  an- 
other point,  and  the  cases  upon  this  ques- 
tion are  not  cited.  Acquiescence  in  the 
doctrine  of  Corbett  v.  Poelnitz  was  by  no 
means  uniform.  The  case  "gave  rise  to 
great  scrutiny  and  criticism.  It  was  con- 
sidered as  a  deep  and  dangerous  innovation 
upon  the  ancient  law."  2  Kent,  Com.  159. 
Lord  Mansfield  retired  in  1788.  His  succes- 
sor, Lord  Kenyon,  had  passed  most  of  his 
life  as  a  law  writer  for  more  successful 
practitioners,  and  as  a  judge  of  an  inferior 
court  in  a  remote  part  of  the  Kingdom. 
His  reverence  for  the  law  was  as  great  as 
Mansfield's  devotion  to  progressive  ideas. 
The  effect  of  the  change  is  plainly  traceable 
in  the  decisions  upon  this  subject.  In  1790 
the  case  of  Compton  v.  Collinson,  2  Bro.  Ch. 
377,  having  been  sent  out  from  chancery 
for  the  opinion  of  the  court  of  common  pleas 
upon  the  law,  Lord  Loughborough  said  that 
the  question  of  a  separated  wife's  liability 
to  suit  was  still  an  open  one.  Compton  v. 
Collinson,  1  H.  Bl.  334.  In  the  same  year 
the  ecclesiastical  court  again  declared  its 
adherence  to  the  doctrine  heretofore  no- 
ticed. Rash  v.  Nash,  1  Hagg.  Consist.  Rep. 
140.  In  1702  the  chancery  court,  following 
the  dictum  of  Justice  Buller  in  Fletcher  v. 
Fletcher,  decreed  specific  performance  of  arti- 
cles of  separation,  in  the  face  of  the  hus- 
band's offer  to  return  and  live  with  his 
wife.  Outh  v.  Guth,  3  Bro.  Ch.  614.  This 
case  was  never  considered  sound.  Soon 
after  its  decision  Lord  Loughborough  de- 
nied* equity  jurisdiction  of  suits  involving 
the  marital  relation.  Legard  v.  Johnson,  3 
Ves.  Jr.  352,  decided  in  1797.  Again,  in 
1792,  Justice  Buller  expressed  his  adher- 
ence to  the  law  as  held  by  Lord  Mansfield. 
A  writ  of  habeas  corpus  was  directed,  at 
the  instance  of  J.  Greygoose,  to  bring  up 
the  body  of  his  wife.  It  was  alleged  that 
she  was  detained  by  the  defendant,  and  liv- 
ing with  him  in  adultery.  One  defense  set 
up.  but  not  fully  pleaded,  was  a  separation 
contract,  and  Rex  v.  Mead,  1  Burr.  542,  was 
relied  upon.  Justice  Buller  said:  "If 
this  case  turn  out  on  further  examination 
to  be  like  that  in  Burrow  I  am  strongly  in- 
clined to  think  that  this  would  be  an  an- 
swer to  the  writ.  But  that  is  not  at  pres- 
ent made  out."  Rex  v.  Wint on,  5  T.  R.  89. 
The  chief  justice  was  absent  when  this  de- 
cision was  rendered.  The  question  was  first 
considered  by  Lord  Kenyon  in  1794,  when 
he  declared  that,  if  changes  in  the  law  were 
needed,  they  must  be  made  by  the  legisla- 
ture. The  authority  of  Corbett  v.  Poelnitz 
was  doubted,  but  the  nonliability  of  the  de- 
fendant was  finally  put  upon  other  grounds. 
Ellah  v.  Leigh,  5  T.  R.  679.  This  was  after 
Justice  Buller  had  retired  from  the  King's 
bench,  to  accept  a  seat  upon  the  common 
bench.  Two  years  later,  when  speaking  of 
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the  same  subject,  Lord  Kenyon  said:  "We- 
must  not,  by  any  whimsical  conceits,  sup- 
posed to  be  adapted  to  the  faltering  fashions* 
of  the  times,  overturn  the  established  law  of 
the  land.  It  descended  to  us  as  a  sacred, 
charge,  and  it  is  our  duty  to  preserve  it." 
Clayton  v.  Adams,  6  T.  R.  604.  A  decision, 
of  his  in  1793  has  ometimes  been  referred 
to  as  inconsistent  with  the  views  expressed 
in  the  cases  just  cited.  In  a  suit  for  the 
seduction  of  a  wife  the  defense  was  set  up- 
that  before  the  commission  of  the  acts  com- 
plained of  the  husband  and  wife  had  volun- 
tarily separated.  It  was  decided  that  this, 
went  to  the  merits  of  the  action.  Weedon 
v.  Timbrell,  5  T.  R.  357.  The  real  ground 
of  the  decision  was  that  this  action  is  not 
maintainable  by  one  who  has  abandoned 
€be  right  upon  which  the  action  is  founded* 
It  does  not  decide  that  rights  had  been  ac- 
quired under  a  valid  contract.  In  harmony 
with  this  view,  the  same  judge  held  that  the 
fact  that  the  husband  was  living  in  adultery 
was  a  bar  to  his  suit.  Wynaham  v.  Wy- 
combe, 4  Esp.  16.  While  this  decision  was. 
erroneous  (Cross  v.  Grant,  62  N.  H.  675, 
and  cases  cited),  it  is  of  importance  as- 
showing  that  Weedon  v.  Timbrell  was  not 
based  upon  the  proposition  that  a  separa- 
tion agreement  is  a  valid  contract.  la 
1800  the  question  invoved  in  Corbett  v. 
Poelnitz  came  before  Lord  Eldon.  He  re- 
frained from  deciding  it,  because  it  was 
then  pending  in  a  case  which  was  soon  to- 
be  argued  before  all  twelve  judges;  but  he- 
reviewed  the  cases,  and  manifestly  was  of 
the  opinion  that  the  decision  of  Lord  Mans- 
field was  unsound,  and  that  Rex  v.  Mead, 
1  Burr.  542,  was  not  an  authority  for  the 
validity  of  separation  agreements.  Beard 
v.  Webb,  2  Bos.  &  P.  93.  In  the  case  there- 
referred  to  the  question  was  fairly  pre- 
sented for  decision.  It  was  twice  argued  be- 
fore all  the  judges  except  Justice  Buller. 
who  was  incapacitated  by  the  illness  of 
which  he  died  shortly  thereafter.  All  con- 
curred in  the  opinion  of  the  chief  justice, 
overruling  Corbett  v.  Poelnitz.  Lord  Ken- 
yon said:  "If  .  .  •  the  parties  were 
competent  to  contract  at  all,  it  would  then 
become  material  to  consider  how  far  a  com- 
pact could  be  valid  which  has  for  its  object 
the  contravention  of  the  general  policy  of 
the  law  in  settling  the  relations  of  domestic 
life,  and  which  the  public  is  interested  to* 
preserve;  and  which,  without  dissolving  the 
bond  of  marriage,  would  place  the  parties 
in  some  respects  in  the  condition  of  being 
single,  and  leave  them  in  others  subject  tc* 
the  consequences  of  being  married,  and 
which  would  introduce  all  the  confusion: 
and  inconvenience  which  must  necessarily 
result  from  so  anomalous  and  mixed  a  char- 
acter. In  the  course  of  the  argument  some 
of  these  difficulties  were  pointed  out,  and  it 
was  asked  whether,  after  such  an  agreement 
as  this,  the  temporal  courts  could  prohibit 
if  either  party  were  to  sue  in  the  ecclesias- 
tical court  for  the  restitution  of  conjugal 
rights;  whether  the  wife,  if  she  committed 
a  felony  in  the  presence  of  her  husband, 
would  be  liable  to  conviction;  whether  they 
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could  be  witnesses  for  and  against  each  oth- 
er; whether  they  could  sue  and  take  each 
other  in  execution?  And  many  other  ques- 
tions will  occur  to  everyone  to  which  it 
will  be  impossible  to  give  satisfactory  an- 
swer. For  instance,  it  may  be  asked  how 
it  can  be  in  the  power  of  any  persons  by 
their  private  agreement  to  alter  the  charac- 
ter and  condition  which  by  law  results  from 
the  state  of  marriage  while  it  subsists  and 
from  thence  to  infer  rights  of  action  and 
legal  responsibilities  as  consequences  fol- 
lowing from  such  alteration  of  character 
and  condition;  or  how  any  power  short  of 
that  of  the  legislature  can  chance  that 
which,  by  the  common  law  of  the  land,  is 
established  as  the  course  of  judicial  pro- 
ceedings." Marshall  v.  Button,  8  T.  R. 
545.  Chief  Justice  Eyre  of  the  common 
pleas,  who  retired  shortly  after  the  first 
argument  of  the  case,  also  concurred  in  this 
opinion. 

It  was  thus  that  the  law  stood  until  the 
death  of  Lord  Kenyon,  in  1802.  During 
that  Tear  a  case  arose  involving  the  valid- 
ity of  an  agreement  between  George  Cham- 
bers, his  wife,  and  certain  trustees.  The 
husband  agreed  that  in  case  of  a  future 
separation  the  wife  might  live  where  she 
chose,  without  molestation  from  him,  and 
that  he  would  make  certain  payments  to 
the  trustees  for  her.  A  separation  took 
place.  The  payments  were  not  made,  and 
the  trustees  sued  on  the  covenant.  The  case 
was  argued  upon  the  general  invalidity  of 
separation  agreements,  and  especially  up- 
on the  point  that  an  agreement  looking  to  a 
future  separation  is  illegal.  Lord  Ellen- 
borough,  Ch.  J.,  held  the  contract  to  be 
valid,  upon  the  ground  that  "the  question 
which  has  been  agitated  appears  to  have 
been  laid  at  rest  for  a  long  period  by  re- 
peated decisions  and  the  uniform  practice 
of  the  courts."  So  far  as  the  agreement  re- 
lated to  a  future  separation,  he  declared  it 
was  no  worse  than  others  which  had  been 
upheld.  Rodney  v.  Chambers,  2  East,  283. 
The  case  of  Isickolls  v.  Danvers,  2  Vern.  671, 
was  relied  upon  as  authority  for  the  prop- 
osition. It  is  true  that,  taking  that  case 
as  reported  by  Vernon,  such  a  holding  might, 
perhaps,  he  inferred.  There  was  such  an 
agreement  between  the  parties,  but  the  court 
did  not  enforce  it.  Proceedings  for  cruelty 
had  been  had  in  the  ecclesiastical  court  (1 
Fonblanque,  Eq.  97,  note),  and  this  was 
merely  an  application  for  alimony  in  ac- 
cordance with  the  practice  in  the  chancery 
courts  after  the  Restoration.  Thus,  in  two 
years'  time,  at  the  first  term  presided  over 
by  Lord  Ellcnborough,  the  conservative  doc- 
trines laid  down  by  Lord  Kenyon  were  dis- 
approve^ of,  and  a  decision  was  rendered  of 
so  radical  a  nature  that  it  finds  no  support 
in  the  cases  preceding  it,  and  has  not  since 
been  followed  as  an  authority.  A  side  light 
upon  this  case  is  seen  in  the  reference  to  the 
wife  as  "the  Honorable  Jane  Rodney,"  and 
to  the  husband  as  "George  Chambers."  Tn 
the  following  year  Lord  El  don  expressed  a 
strong  disapproval  of  Rodney  v.  Chambers, 
and  of  the  whole  doctrine  of  separation 
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agreements.  He  suggested,  however,  that 
the  practice  of  upholding  them  to  a  limited 
extent  (that  is,  as  to  property  rights) 
might  have  become  too  firmly  established 
to  be  overturned.  The  case  went  off  upon  a 
question  of  pleading,  and  was  then  settled 
by  the  parties.  St.  John  v.  St.  John,  11 
Ves.  Jr.  526.  In  1804  the  master  of  the  rolls 
recognized  the  validity  of  an  a^eement  to- 
pay  an  annuity  to  a  separated  wife,  without 
discussion  of  the  question.  Cooke  v.  Wig- 
gins, 10  Ves.  Jr.  191.  In  1806  the  common 
pleas,  by  a  divided  court,  held  that  an  un- 
fulfilled agreement  to  pay  a  separate  allow- 
ance did  not  free  the  husband  from  liabil- 
ity for  necessaries  thereafter  furnished  to- 
his  separated  wife.  Nurse  v.  Craig,  2  Bos. 
&  P.  N.  R.  148.  Sir  James  Mansfield,  Ch. 
J.,  dissented,  following  the  reasoning  of 
Lord  Mansfield  in  the  earlier  cases.  In 
Worrall  v.  Jacob,  3  Meriv.  256,  268  (decided 
in  1817),  Sir  William  Grant,  master  of  the 
rolls,  said:  "I  apprehend  it  to  be  now  set- 
tled that  this  court  will  not  carry  into  exe- 
cution articles  of  separation  between  hus- 
band and  wife.  It  recognizes  no  power  in 
them  to  vary  the  rights  and  duties  growing 
out  of  the  marriage  contract,  or  to  effect, 
at  their  pleasure,  a  partial  dissolution  of 
that  contract.  It  should  seem  to  follow 
that  the  court  would  not  acknowledge  the 
validity  of  any  stipulation  that  is  merely 
accessory  to  an  agreement  for  separation. 
The  object  of  the  covenants  between  the  hus- 
band and  the  trustee  is  to  give  efficacy  to 
the  agreement  between  the  husband  and  the 
wife;  and  it  does  seem  rather  strange  that 
the  auxiliary  agreement  should  be  enforced, 
while  the  principal  agreement  is  held  to  be- 
contrary  to  the  spirit  and  the  policy  of  the 
law."  He  also  quotes  from  Lord  Eldon,  as 
follows:  "If  this  were  res  integra,  un- 
touched by  dictum  or  decision,  I  would  not 
have  permitted  such  a  covenant  to  be  the 
foundation  of  an  action  or  a  suit  in  this 
court.  But  if  dicta  have  followed  dicta,  or 
decision  has  followed  decision,  to  the  extent 
of  settling  the  law,  I  cannot,  upon  any  doubt 
of  mine  as  to  what  ought  originally  to  have 
been  the  decision,  shake  what  is  the  settled 
law  upon  the  subject."  .  St.  John  v.  St. 
John,  11  Ves.  Jr.  526.  Accordingly,  effect 
was  given  to  an  appointment  by  a  separated 
wife  of  property  deeded  by  the  husband  to 
trustees  in  consideration  of  their  agreement 
to  save  him  harmless  from  his  wife's  debts, 
etc.  Shortly  thereafter  the  ecclesiastical 
coirt  again  reiterated  its  adherence  to  the 
view  that  these  agreements  are  void. 
"These  courts,  therefore,  to  which  the  law 
has  appropriated  the  right  of  adjudicating 
upon  the  nature  of  the  matrimonial  con- 
tract, have  uniformly  rejected  such  cove- 
nant as  insignificant  in  a  plea  of  bar,  and 
leave  it  to  other  courts  to  enforce  them,  so 
far  as  they  may  deem  proper  upon  a  more 
favorable  view  (if  they  entertain  it)  of  their 
consistency  with  the  principles  of  the  mat- 
rimonial contract."  Mortimer  v.  Mortimer, 
2  Hagg.  Consist  Rep.  310,  318.  In  1821  a 
bill  in  equity  was  brought  for  the  cancela* 
tion  of  separation  deeds  upon  the  ground 
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that  they  were  contrary  to  the  policy  of  the 
law  and  void.  The  bill  was  dismissed  for 
the  reason  that,  if  the  plaintiff's  contention 
was  sound,  it  was  as  good  a  defense  to  the 
deed  at  law  as  in  equity.  Lord  Eldon,  again 
ronsidering  the  question  at  some  length, 
said:  "I  perceive  that  it  seems  to  have 
struck  everyone  as  extraordinary  that  such 
deeds  should  ever  have  been  supported. 
.  .  .  It  has  always  seemed  to  me  very 
difficult  to  hold  these  deeds  legal.  It  seem* 
to  be  admitted  that  a  mere  agreement  to 
live  separate  is  one  that  would  not  he  deemed 
valid;  and  it  seems  strange,  as  Sir  William 
Grant  observes,  that,  if  the  primary  object 
be  vicious,  these  auxiliary  provisions  should 
be  held  good,  and  thereby  that  which  the  law 
objects  to  should  be  carried  into  effect." 
Westmeath  v.  Westmeath,  Jac.  126,  141, 
142.  Other  chancery  judges  entertained  dif- 
ferent views.  Upon  demurrer  to  a  bill 
brought  to  recover  arrears  of  an  annuity  due 
under  a  separation  agreement,  Richards, 
lord  chief  baron  of  the  exchequer,  said: 
"The  question  is,  not  what  the  law  ought  to 
be,  but  what  it  is;  and  the  opinions  of 
judges,  however  great  and  learned,  are  not 
to  be  put  in  competition  with  decisions  deter- 
mining the  point  and  settling  the  law." 
Baron  Graham  said:  "The  language  of  re- 
gret is  certainly  found  to  be  used  by  many 
of  the  judges;  but  the  law  is  clearly  estab- 
lished, atod  such  demands  have  been  constant- 
ly enforced."  Notwithstanding  this  de- 
clared confidence  in  the  settled  state  of  the 
law,  the  chief  baron  also  said  that  the  case 
involved  "a  grave  question,  of  too  great  im- 
portance to  be  disposed  of  on  demurrer." 
Ros  v.  Willounhby,  10  Price,  2,  decided  in 
1822.  Cases  following  soon  after  this  held 
that  separation  deeds  are  valid,  so  far  as 
they  relate  to  an  annuity  for  the  wife  (Jee 
v.  Thurlow  [1824]  2  Barn.  &  C.  647;  Wilson 
v.  Muahett  [1832]  3  Barn.  &  Ad.  743)  ;  but 
invalid  if  the  separation  does  not  take  place 
until  a  future  day  (Hindley  v.  Westmeath 
T 1S27]  6  Barn.  &  C.  200 ) .  In  1835  the  ques- 
tion first  came  before  the  House  of  Lords.  A 
Scotch  nobleman  had  obtained  a  divorce 
from  his  wife  in  the  courts  of  that  country, 
and  one  question  was  whether  the  wife  was 
within  the  jurisdiction  of  the  court,  and 
duly  served  with  process.  The  decision 
turned  upon  the  fact  as  to  her  residence,  and, 
as  she  was  living  apart  from  her  husband 
under  a  separation  agreement,  it  was  argued 
that  she  was  no  longer  domiciled  where  he 
was.  In  speaking  of  the  agreement,  Lord 
Brougham  said:  "What  is  the  legal  value 
or  force  of  this  kind  of  agreement  in  our 
law?  Absolutely  none  whatever,  in  any 
court  whatever,  for  any  purpose  whatever, 
save  and  except  one  only, — the  obligation 
contracted  by  the  husband  with  trustees  to 
pay  certain  sums  to  the  wife,  the  cestui  que 
trust.  In  no  other  point  of  view  is  any  ef- 
fect given  by  our  jurisprudence,  either  at 
law  or  in  equity,  to  such  a  contract.  No 
damages  can  be  recovered  for  its  breach ;  no 
specific  performance  of  its  articles  can  be 
decreed.  No  court,  civil  or  consistorial,  can 
take  notice  of  its  existence.  So  far  has  the 
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legal  presumption  of  cohabitation  been  car- 
ried by  the  common-law  courts  that  the  most 
formal  separation  can  only  be  given  in  miti- 
gation of  damages,  and  not  at  all  as  an  an- 
swer to  an  action  for  criminal  conversation* 
the  ground  of  which  is  the  alleged  loss  of 
comfort  in  the  wife's  society;  and  all  the  evi- 
dence that  can  be  adduced  of  the  fact  of  liv- 
ing apart,  and  all  the  instruments  that  can 
be  produced  binding  the  husband  to  suffer 
the  separate  residence  of  his  wife, — may, 
even  when  he  has  for  himself  stipulated  for 
her  living  apart,  and  laid  her  under  condi- 
tions that  she  should  never  come  near  him, 
— all  is  utterly  insufficient  to  repel  the  claim 
which  he  makes  for  the  loss  of  her  society, 
without  doing  any  act  either  in  court  or  in 
pais  to  determine  the  separation  or  annul 
the  agreement."  Lord  Lyndhurst  said: 
"The  strongest  articles  of  separation  may  bo 
drawn  up  and  signed  with  full  acquiescence 
of  the  husband  and  wife,  yet  he  may  sue  her 
and  she  may  sue  him  notwithstanding." 
Warrender  v.  Warrender,  2  Clark  &  F.  488, 
527,  561.  In  the  same  year  the  case  of 
Waite  v.  Jones,  1  Bing.  N.  C.  650,  was  de- 
cided in  the  court  of  common  pleas.  The 
plaintiff  sued  for  money  agreed  to  be  paid 
in  consideration  of  his  executing  a  deed  of 
separation  from  his  wife.  The  defense  was 
that  the  promise  to  execute  the  deed  was  ille- 
gal, and  vitiated  the  whole  agreement.  The 
court  held  that  agreements  for  future  sepa- 
ration, or  promises  of  payments  to  induce 
the  same,  are  illegal ;  but  that  an  agreement 
for  a  present  separation  may  be  valid.  It 
was  admitted  that  a  promise  to  separate  in 
consideration  of  a  sum  of  money  was  not 
binding;  but  this  agreement  was  upheld  be- 
cause it  might  be  inferred  that  the  separa- 
tion had  already  taken  place,  and  it  did  not 
affirmatively  appear  that  this  promise  in- 
duced such  action.  Unon  appeal  to  the  ex- 
chequer chamber,  the  decision  was  affirmed 
by  a  divided  court.  Lord  Denman,  Ch.  J., 
dissenting,  disapproved  of  separation  deeds, 
and  said :  "If  I  could  venture  to  lay  down 
the  principle  which  alone  seems  to  be  safely 
deducible  from  all  these  cases,  it  is  this: 
That  when  a  husband  has  by  his  deed  ac- 
knowledged his  wife  to  have  a  just  cause  of 
separation  from  him,  and  has  covenanted 
with  her  natural  friends  to  allow  her  a  main- 
tenance during  separation  on  being  relieved 
from  liability  to  her  debts,  he  shall  not  be 
allowed  to  impeach  the  validity  of  that  cove- 
nant." Jones  v.  Watte,  5  Bing.  N.  C.  341. 
The  judgment  was  affirmed  in  the  House  of 
Lords,  and  the  contract  was  upheld  in  a  brief 
opinion.  Jones  v.  Waite  (1842)  4  Mann. 
&  G.  1104. 

From  this  time  on  it  seems  to  have  been 
the  law  of  England  that  such  contracts  are 
enforceable,  except  as  to  the  one  provision, 
which  is  of  their  essence.  Courts  accepts 
the  rule,  while  acknowledging  the  lack  of 
reason  for  it.  "It  is  in  vain  to  regret  the 
perplexities  in  which  the  courts  have  found 
themselves  involved  by  enforcing  the  minor 
and  auxiliary  parts  of  the  agreement  to  sepa- 
rate, while  they  profess  to  repudiate  the 
principal  and  essential  part  and  motive  of 
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it."    Frampton  v.  Frampton  (1841)  4  Bear.  I  pie  began  to  think  that,  after  all,  it  might 
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unequivocally  that  a  separation  agreement 
is  a  valid  contract,  and  specific  performance 
of  the  covenants  of  the  deed  was  decreed. 
Wilson  v.  Wilson,  1  H.  L.  Cas.  538.  The 
•case  goes  solely  upon  the  ground  of  recent 
decisions,  admitting  that  the  holding  is  op- 
posed to  earlier  precedents.  The  deed  was 
made  to  settle  the  wife's  suit  for  nullity  in 
the  ecclesiastical  court,  and  the  case  might 
have  been  distinguished  on  that  ground. 
Shortly  after  this,  Lord  Romilly,  master  of 
the  rolls,  enjoined  the  breach  of  a  covenant 
not  to  interfere  with  the  wife,  who  was  liv- 
ing separate.  The  upholding  of  separation 
deeds  "in  a  great  number  of  cases''  is  the 
only  reason  assigned  for  the  decision.  San- 
ders v.  Rodway  (1852)  16  Beav.  207.  The 
doctrine  of  these  later  cases  was  not  whol- 
ly approved  of,  and  in  1858  the  court  de- 
clared that  the  very  basis  of  the  contract 
was  an  agreement  which  could  not  be  en- 
forced in  any  court.  Vansittart  v.  Vansit- 
tart,  2  De  G.  &  J.  249.  In  most  cases,  how- 
ever, the  general  tendency  towards  uphold- 
ing the  agreement  was  followed.  Webster 
v.  Webster,  1  Smale  &  G.  489;  Handle  v. 
Gould,  8  El.  &  Bl.  457;  WUUams  v.  Baily, 
L.  R.  2  Eq.  731;  Rowley  v.  Rowley,  L.  R. 
1  H.  L.  Sc.  App.  Cas.  63 ;  Oibbs  v.  Harding, 
L.  R.  8  Eq.  492.  Lord  Chancellor  Westbury, 
in  1862,  enjoined  a  suit  for  restitution  which 
had  been  begun  in  the  divorce  court,  con- 
trary  to  the  stipulation  of  a  separation  deed. 
The  divorce  court  had  succeeded  to  the  ju- 
risdiction of  the  ecclesiastical  court  in  1857 
(20  k  21  Vict.  chap.  85),  and  administered 
the  law  in  a  similar  manner  (Id.  $  22) .  The 
chancellor  justified  the  decision  by  reason- 
ing that  separation  deeds  were  valid,  al- 
though the  ecclesiastical  doctrine  was  dif- 
ferent, because  by  a  statute  of  Henry  VIII. 
the  ecclesiastical  law  was  subordinated  to 
the  common  law;  that  the  decision  of  the 
House  of  Lords  in  Wilson  v.  Wilson,  1  H.  L. 
Cas.  538,  overruling  the  earlier  cases,  must 
be  treated  like  a  statute;  and  that,  while  a 
voluntary  separation  was  an  offense  against 
the  ecclesiastical  law,  it  was  not  one  against 
the  common  law,  and  therefore,  the  rights 
in  controversy  were  only  private,  and  public 
policy  was  not  involved.  Sunt  v.  Hunt,  4 
De  G.  F.  A,  J.  22 1.  The  case  was  appealed 
to  the  House  of  Lords,  but  no  decision  was 
rendered,  as  Mrs.  Hunt  died  pendente  lite. 
See  Brown  v.  Brown,  L.  R.  7  Eq.  185,  191. 
The  reasoning  of  this  case  does  not  seem  to 
have  been  followed,  but  its  conclusions  have 
been  adopted.  In  1879,  Sir  William  Jessel, 
master  of  the  rolls,  treated  the  question  as 
settled  by  the  later  cases.  "For  a  great 
number  of  years  both  ecclesiastical  judges 
and  lay  judges  thought  it  was  something 
very  horrible,  and  against  public  policy, 
that  husband  and  wife  should  agree  to  live 
separate;  and  it  was  supposed  that  a  civil- 
ized country  could  not  longer  exist  if  such 
agreements  were  enforced  by  courts  of  law, 
whether  ecclesiastical  or  not.  But  a  change 
came  over  judicial  opinion  as  to  public  poli- 
cy, and  other  considerations  arose,  and  peo- 
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people  to  avoid  in  many  cases  the  expense 
and  the  scandal  of  suits  of  divorce  by  set- 
tling their  differences  quietly  by  the  aid  of 
friends  out  of  court,  although  the  conse- 
quence might  be  that  they  would  live  sepa- 
rately; and  that  was  the  view  carried  out 
by  the  courts  when  it  became  once  decided 
that  separation  deeds  were  not  per  se 
against  public  policy."  Besant  v.  Wood,  L. 
R.  12  Ch.  Div.  605.  In  that  case  the  agree- 
ment provided  that  each  party  should  have 
the  custody  of  one  child.  Afterwards  the 
father  sued  for  and  obtained  custody  of  the 
one  with  the  mother,  the  court  treating  the 
agreement  touching  that  subject  as  void. 
Thereupon  the  wife  sought  to  renew  cohabi- 
tation, 'but  the  court  deemed  that  the  policy 
of  the  law  made  her  agreement  for  separa- 
tion controlling  over  her,  and  the  considera- 
tion for  it  void  as  to  him.  This  exquisitely 
refined  principle  of  high  honor  does  not  per- 
tain to  the  laws  of  so  young  a  people  as  we 
are."  1  Bishop,  Mar.  &  Div.  8  634a,  note. 
In  the  same  year  it  was  again  decided  that 
an  agreement  not  to  demand  restitution  of 
conjugal  rights  is  a  valid  contract,  and  that, 
since  by  the  judicature  act  of  1873  all  de- 
fenses are  made  available  in  the  divorce 
courts  that  would  be  available  in  equity,  the 
covenant,  is  a  bar  to  proceedings  for  restitu- 
tion. Marshall  v.  Marshall,  L.  R.  5  Prob. 
Div.  19.  Finally,  in  1888,  it  was  decided 
that  a  trustee  is  no  longer  necessary,  and 
that  the  parties  may  make  the  contract  di- 
rectly with  each  other.  MoOregor  v.  Mc- 
Gregor, L.  R.  20  Q.  B.  Div.  529.  This  deci- 
sion is  expressly  put  upon  common-law 
grounds,  and  in  no  way  depends  upon  stat- 
utes enlarging  the  powers  of  married  women. 
It  appears  that  the  present  position  of  the 
English  courts  has  been  reached  by  means 
of  a  gradual  abandonment  of  common-law 
doctrines.  It  originated  in  the  undoubted 
proposition  that  an  agreement  by  the  hus- 
band to  support  his  wife  is  not  in  violation 
of  marital  obligation,  but  a  part  perform- 
ance of  the  duties  thereby  imposed.  From 
this  has  come  the  whole  elaborate  system  of 
annuities  and  other  property  arrangements, 
each  finding  its  real,  if  not  ostensible,  con- 
sideration in  an  agreement  to  live  separate. 
For  a  time  some  other  consideration  was 
always  shown;  as,  for  example,  the  promise 
of  a  third  person  to  furnish  support  to  the 
wife.  Later  this  concession  to  the  old  law 
was  abandoned;  and,  while  courts  acknowl- 
edged the  inconsistency  of  their  position, 
they  enforced  property  arrangements  that 
depended  solely  upon  a  principal  agreement 
which  was  declared  to  be  invalid.  Nor  did 
fallacious  reasoning  stop  here.  The  argu- 
ment next  advanced  was  that,  while  it  was 
true  courts  in  words  denied  the  validity  of 
these  agreements,  by  judgments  enforcing 
provisions  dependent  upon  them  the  judges 
really  decided  that  separation  agreements 
were  good  contracts.  It  was  not  without 
some  vigorous  protest  that  this  line  of  argu- 
ment was  accepted  as  sound,  but  it  finally 
prevailed.    In  one  phase  after  another  it 
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was  adopted,  until  now  it  seems  to  be  held 
that  as  to  everything  but  the  right  to  re- 
marry the  parties  may  divorce  themselves. 
This  wide  departure  from  the  common  law 
has  been  induced  by  conditions  which  do  not 
exist  here.  The  arrangement  of  property 
matters  through  trustees,  which  forms  so 
large  a  part  of  English  conveyancing  that 
half  of  the  property  in  England  is  vested 
in  nominal ,  owners  (2  Kent,  Com.  182),  is 
practically  unknown  in  this  state.  It  is  to 
the  conveyancers,  and  their  eagerness  in 
seizing  upon  each  new  opportunity  for  ar- 
ranging property  matters,  that  the  present 
results  are  largely  due.  Running  through 
many  of  the  opinions  is  found  the  idea  that 
these  conveyances  are  now  so  common  that 
the  titles  to  large  amounts  of  property  de- 
pend upon  them,  and  therefore  they  cannot 
safely  be  disturbed.  Another  fruitful  source 
of  such  agreements  was  that  there  was  prac- 
tically no  divorce  from  the  bonds  of  matri- 
mony in  England.  These  causes  do  not  exist 
here.  The  decisions  which  were  in  part  in- 
duced by  such  conditions  and  in  part  by  the 
notions  of  the  times  as  to  "social  policy" 
(Wennhak  ▼.  Morgan,  L.  R.  20  Q.  B.  Div. 
635),  are  not  authority  here  when  in  con- 
flict with  the  common  law.  The  doctrine 
adhered  to  by  Lord  Kenyon,  that  if  change* 
in  the  law  are  needed,  they  must  be  made  oy 
the  legislature,  still  prevails  in  this  state. 
The  modern  English  rule  has  not  been  gener- 
ally adopted  in  this  country.  Few,  if  any 
American  courts  have  ever  gone  so  far  as  to 
enforce  an  agreement  to  live  in  separation, 
or  have  even  sustained  covenants  incident  to 
such  an  agreement,  except  upon  facts  as- 
sumed to  be  sufficient  to  avoid  a  holding  that 
the  promise  to  live  apart  is  valid.  In  a  few 
states  it  is  declared  that  these  agreements 
are  wholly  void.  Collins  v.  Collins,  62  N. 
C.  153,  03  Am.  Dec.  606;  Simpson  v.  Simp- 
son, 4  Dana,  140,  142.  The  general  doctrine 
of  these  cases  does  not  seem  to  differ  mate- 
rially from  that  of  most  of  the  American  au- 
thorities, but  the  application  of  the  rule  to 
contracts  in  part  dependent  upon  an  illegal 
covenant  is  more  logical  and  satisfactory. 
Some  of  the  late  decisions  in  New  York  ap- 
proach more  nearly  to  the  modern  English 
theory  than  those  in  other  states.  The 
great  number  of  reported  cases  in  which 
these  agreements  are  involved  in  one  way  or 
another  shows  that  they  have  come  to  be  in 
common  use  there.  As  in  England,  the  law 
supporting  them  has  developed  from  small 
beginnings.  In  1811.  in  the  case  of  Baker 
v.  Barney,  8  Johns.  72,  5  Am.  Dec.  326,  it 
was  decided  that  a  husband  who  had  provid- 
ed suitably  for  a  separated  wife  was  not  lia- 
ble for  goods  thereafter  furnished  to  her,  but 
that,  in  the  absence  of  such  provision,  he 
was  liable  for  necessaries,  in  spite  of  her 
agreement  to  the  contrary.  There  was  no 
discussion  of  the  validity  of  agreements  to 
live  separate,  and  the  case  is  disposed  of  in  a 
brief  per  curiam  opinion.  Two  years  later 
it  was  relied  upon  as  an  authority  for  the 
proposition  that  upon  the  execution  of  a 
separation  agreement  the  marriage  union 
"essentially  ceased,"  and  therefore  the  hus- 
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band  and  wife  were  competent  witnesses  for 
or  against  each  other.  Fenner  v.  Lewis,  10 
Johns.  38.  The  weight  of  this  case  is  much 
lessened  by  the  later  opinion  of  the  then  chief 
justice.  "The  general  principle  is  estab- 
lished that  the  law  does  not  authorize  or 
sanction  a  voluntary  agreement  for  a  sepa- 
ration between  husband  and  wife.  .  .  . 
A  private  separation  is  an  illegal  contract,, 
a  renunciation  of  stipulated  duties  from 
which  the  parties  cannot  release  themselves 
by  any  private  act  of  their  own.  .  .  . 
Nothing  can  be  clearer  or  more  sound  than 
this  conjugal  doctrine."  2  Kent,  Com.  176, 
note  6.  It  was  next  held  that  a  bond  for 
separate  maintenance,  which  was  assumed  to- 
be  based  upon  a  contract  to  continue  to  live 
apart,  was  valid  and  enforceable  so  long  as- 
the  separation  continued.  Baker  v.  Barney, 
S  Johns.  72,  5  Am.  Dec.  326,  was  relied  up- 
on, and  no  distinction  was  noted  between 
agreements  which  do  and  those  which  do  not 
depend  upon  a  covenant  to  live  apart.  Shel- 
thar  v.  Gregory  (1829)  2  Wend.  422.  Re- 
lying upon  these  cases,  Chancellor  Wal- 
worth, although  joining  in  Lord  Eldon's  ex- 
pressions of  regret  at  the  state  of  the  law, 
held  that  an  agreement  for  an  immediate 
separation  was  valid  if  made  through  a  trus- 
tee. Carson  v.  Murray  ( 1832)  3  Paige,  483. 
The  opinion  also  stated  that  a  return  to  co- 
habitation would  restore  the  husband  to  alt 
his  marital  rights.  The  logic  by  which  it  is 
held  that  the  mere  agreement  to  live  apart  is 
invalid,  and  that  the  covenant  as  to  mainte- 
nance can  be  sustained  only  through  a  trus- 
tee, leads  inevitably  to  the  conclusion  that 
the  covenant  does  not  in  any  way  affect 
marital  rights.  When  it  is  also  held  that  a 
return  to  cohabitation  restores  such  rights, 
and  puts  an  end  to  the  contract  with  the 
trustee,  it  becomes  evident  that  the  true  rea- 
son which  led  the  court  to  sustain  the  agree- 
ment in  the  first  instance  was  not  given.  If 
the  covenant  did  not  affect  marital  rights, 
its  rescission  could  not  restore  them.  If  the 
rescission  of  the  covenant  was  a  necessary 
accompaniment  of  the  restoration  of  marital 
rights,  its  original  execution  must  have  had 
to  do  with  taking  them  away.  This  deci- 
sion fairly  illustrates  the  course  taken  in 
other  cases  in  the  court  of  chancery.  Rog- 
ers v.  Rogers,  4  Paige,  516,  27  Am.  Dec.  84; 
Beyer  v.  Burger,  Hoffin.  Ch.  1 ;  Champlin  v. 
Champlin,  Hoffm.  Ch.  55;  Anderson  ▼.  An- 
derson, 1  Edw.  Ch.  380;  People  v.  Mercein,  ft 
Paige,  47.  These  cases  were  not  always  ap- 
proved of.  In  Mercein  v.  People,  25  Wend. 
64,  77,  Justice  Bronson  said:  "It  is  well 
worthy  of  consideration  whether  all  agree- 
ments based  on  the  voluntary  separation  of 
husband  and  wife  are  not  contrary  to  law, 
and  absolutely  void."  Chief  Justice  Nelson, 
in  delivering  the  opinion  of  the  court  deny- 
ing to  such  an  agreement  the  effect  of  plac- 
ing the  wife  on  the  footing  of  a  feme  sole  as. 
to  suits  at  law,  said  that  in  courts  of  law 
the  agreement  was  "condemned  as  waste  pa- 
per by  the  soundest'  principles  of  policy, 
morality,  and  law."  Beach  v.  Beach,  2 
Hill,  260,  38  Am.  Dec.  584.  In  many  of  the 
later  cases  agreements  for  support  and  as  to 
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property  have  been  upheld,  apparently  with- 
out much  regard  to  whether  they  in  fact  de- 
pended upon  a  covenant  to  continue  to  live 
separate  (Carpenter  v.  Osborn,  102  N.  Y. 
5.-t2,  7  N.  E.  823 ;  Pettit  v.  Pettit,  107  N.  Y. 
677,  14  N.  E.  500;  Oalusha  v.  Galusha,  116 
N.  Y.  635,  6LR.A.  487,  22  N.  E.  1114; 
Clark  v.  Foadick,  118  N.  Y.  7.  6LR.A. 
132,  22  N.  E.  1111,  23  N.  E.  136),  until  the 
court  declared  in  terms  that  "it  is  settled  in 
this  state  that  a  contract  between  a  husband 
and  wife  who  have  separated  to  thereafter 
live  apart  is  not  void  on  the  ground  of  pub- 
lic policy "  (Duryea  v.  Bliven,  122  N.  Y. 
567,  25  N.  E.  908) .  This  proposition  is  per- 
haps modified  or  explained  by  the  very  re- 
cent opinion  in  which  the  court  said  that  "it 
must  be  borne  in  mind  that  a  contract  be- 
tween husband  and  wife  is  void  at  law,  and 
upheld  solely  in  equity,  and  then  not  in 
every  case,  but  only  when  the  provision  for 
the  maintenance  of  the  wife  or  children  is 
suitable  and  equitable."  Hungerford  v. 
Hungerford,  161  N.  Y.  550,  553,  56  N.  E. 
117,  118.  In  some  other  late  cases  agree- 
ments of  this  sort  are  disapproved  of.  Foil- 
Ion  v.  Poillon,  49  App.  Div.  341,  63  N.  Y. 
Bupp.  301 ;  Whitney  v.  Whitney,  4  App.  Div. 
597,  36  N.  Y.  Supp.  891,  39  N.  Y.  Supp. 
1136;  Friedman  v.  Bierman,  43  Hun,  387. 

In  Massachusetts,  actions  to  enforce  the 
husband's  agreement  to  pay  money  to  or  for 
a  separated  wife  have  been  sustained. 
Page  v.  Trufant,  2  Mass.  159,  3  Am.  Dec. 
41;  Holbrook  v.  Comstoch,  16  Gray,  109; 
Fox  v.  Davis,  113  Mass.  255,  18  Am.  Rep. 
476.  The  question  of  the  validity  of  such 
an  agreement  when  inseparable  from  a  cove- 
nant to  continue  to  live  apart  arose  in  Al- 
bee  v.  Wyman,  10  Gray,  222.  The  court 
considered  the  English  rule  to  be  open  to 
grave  objections,  and  disposed  of  the  case 
upon  other  grounds.  In  a  recent  case  the 
agreement  was  sustained  because  the  cove- 
nant to  pay  money  for  support  was  separa- 
ble from  others  which  were  objectionable. 
Orime  ▼.  Borden,  166  Mass.  198,  44  N.  E. 
216. 

In  the  United  States  courts  agreements  for 
a  separate  maintenance  are  upheld.  Wheth- 
er they  would  be  if  they  depended  upon  an 
agreement  to  continue  to  live  apart  is  a  ques- 
tion the  court  was  not  called  upon  to  con- 
sider, and  it  declined  to  discuss  the  subject 
in  any  aspect  the  case  did  not  present. 
Walker  v.  Walker,  9  Wall.  743,  19  L.  ed. 
814. 

The  question  was  early  before  the  Con- 
necticut court,  and  gave  rise  to  much  discus- 
sion. It  was  finally  decided,  by  a  vote  of 
fiye  to  four,  that  a  contract  for  separate 
maintenance  was  valid  if  made  for  what  the 
court  termed  "proper  cause;"  and  that,  while 
"there  may  be  cases  of  separation  by  agree- 
ment, attended  with  such  circumstances  and 
resting  on  such  foul  principles  that  good 
policy  will  not  support  them,  when  a  case  is 
claimed  to  be  of  that  description  it  is  incum- 
bent on  those  who  claim  it  so  to  show  it." 
XichoU  v.  Palmer,  5  Day,  47,  52,  53.  A 
discretionary  power  of  this  kind  is  broad, 
and  somewhat  novel.  The  practical  result 
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of  exercising  it  would  be  what  is  set  forth  in 
one  of  the  dissenting  opinions:     "It  is  true, 
it  has  been  said,  that  such  separation  should 
be  admitted  only  in  cases  of  the  most  urgent 
necessity,   and   for  the   strongest  reasons; 
but  no  line  of  demarcation  can  be  drawn. 
This  decision  proclaims  to  all  who  are  mar- 
ried that  they  have  the  right  to  separate  by 
mutual  consent,  as  whim,  fancy,  or  passion 
may   dictate."    Id.   60.    The  true    rule  is 
stated  in  the  dissenting  opinion  of  Judge 
Tngersoll:     "The  marriage  contract  cannot, 
ad   libitum,  be    dissolved   by   the   parties. 
Nay,  I  presume  in  every  case  application 
must  be  made  to  a  forum  appointed  by  law 
for  the  purpose,  to  effect  a  dissolution.    It 
follows,  then,  of  course,  that  every  agree- 
ment the  consideration  of  which  is  the  disso- 
lution, or  the  intended  dissolution,  of  the 
marriage  contract,  is  void,  and  cannot  be 
enforced  in  a  court  of  justice.    What,  then, 
is  a  dissolution  of  it?    I  should  suppose  an 
agreement  to  live  separately,  and  to  perform 
none  of  the  duties  to  each  other,  which  they 
solemnly  promised  to  perform  when  the  mar- 
riage took  place,  is  a  dissolution  of  the  con- 
tract, so  far  as  the  parties  can  dissolve  it. 
If  this  be  a  just  position,  every  agreement 
to  carry  into  effect  such  separation  must  be 
against  law.    The  agreement  in   question, 
being  made  to  carry  into  effect  such  separa- 
tion, by  fair  logical  deduction,  is  against 
law  and  void."    Id.  61.     In  a  recent  case  the 
court  of  that  state  said  of  these  contracts: 
"The  principle  upon  which  they   are  sus- 
tained is,  not  that  the  separation  should  be* 
enforced,  nor  that  it  is  lawful  for  the  par- 
ties to  contract  to  separate,  but  that  when* 
they  are  living  apart  for  causes  rendering 
such   separation   reasonably   necessary   the* 
agreement  of  the  husband  to  perform  hia 
duty  to  furnish  support  for  his  wife  should 
be  carried  out."    Boland  v.  O'Neil,  72  Conn, 
217,  44  Atl.  15.    "After  a  marriage  is  en- 
tered into,  the  relation  becomes  a  status, 
and  is  no  longer  one  resting  merely  on  con- 
tract.    It  is  the  relation  fixed  by  law  in 
which  the  married  parties  stand  to  each  oth- 
er, towards  all  other  persons,  and  to  the 
state.     It  continues  so  long  as  the  parties 
both  live,  and  is  one  from  which  they  cannot 
separate  themselves  by  their  own  agreement, 
or  by  their  own  misconduct.    This  status 
can  only  be  disolved  by  the  assent  of  the 
state,  which  is  ordinarily  indicated  by  the 
judgment  of  a  competent  court.     When  an 
attempt  is  made  through  the  courts  to  undo 
a  marriage,  the  state  becomes  in  a  sense  a 
party  to  the  proceedings,  not  necessarily  to 
oppose,  but  to  make  sure  that  the  attempt 
will  not  prevail  without  sufficient  and  law- 
ful cause  shown  by  the  real  facts  of  the  case, 
nor  unless  those  conditions  are  found  to  ex- 
ist at  the  time  the  decree  is  made  upon 
which  the  state  permits  a  divorce  to  be  grant- 
ed.   The  state  has  an  interest  in  the  main- 
tenance of  the  marriage  tie,  which  neither 
the  collusion  nor  the  negligence  of  the  par- 
ties can  impair."    Andrews,  Ch.  J.,  Allen 
v.  Allen,  73  Conn.  54,  49  L.  R.  A.  142,  46 
Atl.  242.    According  to  these  decisions,  the 
present  law  of  that  state  is  more  nearly  ex* 
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pressed  in  the  dissenting  opinions  in  Nich- 
ols v.  Palmer,  5  Day,  47,  than  in  the  pre- 
vailing ones. 

That  a  contract  simply  for  separate  main- 
tenance is  valid  may  be  said  to  be  the  gen- 
eral American  rule.  Randall  v.  Randall,  37 
Mich.  563;  Henderson  v.  Henderson,  37  Or. 
141,  48  L.  R.  A.  766,  60  Pac.  597,  61  Pac. 
136;  Emery  v.  Neighbour,  7  N.  J.  L.  142,  11 
Am.  Dec.  541;  Aspintcall  v.  AspinvcaU,  49 
N.  J.  Eq.  302,  24  Atl.  926;  Phillips  v.  Mey- 
ers, 82  111.  67,  25  Am.  Rep.  295;  Luttrell  v. 
Boggs,  168  111.  361,  48  N.  E.  171;  Button  v. 
Button,  30  Ind.  452;  Robertson  v.  Robert- 
son, 25  Iowa,  350;  Carey  v.  Mackey,  82  Me. 
516,  9  L.  R.  A.  113,  20  Atl.  84;  Roll  v.  Roll, 
51  Minn.  353,  53  N.  W.  716;  Helms  v.  Fran- 
ciseus,  2  Bland,  Ch.  544,  20  Am.  Dec.  402; 
Squires  v.  Squires,  53  Vt.  208,  38  Am.  Rep. 
668;  Gaines  v.  Poor,  3  Met.  (Ky.)  603,  79 
Am.  Dec.  559;  Chapman  v.  Gray,  8  Ga.  341 ; 
McLaren  v.  Bradford,  52  6a.  648 ;  Carver  v. 
Miller,  16  Ohio  St.  527;  Hutton  v.  Hutton, 
3  Pa.  100;  Bucfcner  v.  Autk,  13  Rich.  L. 
157;  Goodrich  v.  Bryant,  5  Sneed,  325; 
Bowers  v.  FutoWtwon,  67  Ark.  15,  53  S.  W. 
399.  In  most  of  the  cases  where  the  ques- 
tion has  been  discussed  the  decisions  have 
been  put  upon  grounds  other  than  that  of 
upholding  an  agreement  to  live  separate.  In 
a  few  cases  courts  have  been  misled  by  the 
fact  that  an  agreement  to  maintain  is  valid 
into  supposing  that  one  to  live  separate  is 
equally  so.  Even  these  courts  agree  that, 
if  there  be  a  covenant  for  future  separation, 
the  whole  deed  is  void.  Yet  this  has  no 
more  tendency  to  promote  a  method  of  liv- 
ing not  approved  by  law  than  an  agreement 
to  continue  a  present  separation.  The  dis- 
tinction, so  far  as  one  exists,  originated  from 
the  rule  that  a  mere  agreement  to  maintain 
a  separated  wife  was  all  that  was  at  first 
recognized.  This  was  put  upon  the  ground 
that  the  husband's  agreement  was  one  to  do 
what  was  a  part  of  his  duty.  It  was  not  the 
fact  that  the  agreement  depended  upon  an 
existing  separation,  but  that  it  neither  de- 
pended upon  nor  induced  separation  of  any 
kind,  either  present  or  prospective,  that 
made  it  a  valid  contract.  When  there  was 
an  existing  separation,  conveyancers  were 
skilful  enough  to  so  draw  the  agreement  that 
it  appeared  free  from  objectionable  features, 
and  so  it  would  be  upheld;  but,  when  there 
was  only  a  contemplation  of  separation,  this 
was  not  so  easily  accomplished.  The  real 
motive  and  consideration  then  appeared  in 
the  contract,  and  for  this  cause  it  would  be 
•condemned  by  the  court.  Hence  it  came  to 
be  thought  that,  if  the  parties  had  actually 
separated,  they  might  make  a  legal  contract 
to  continue  to  live  apart.  "Out  of  these 
.  .  .  propositions. — namely,  that  married 
parties  cannot  validly  contract  to  live  in 
separation,  yet  the  husband  can  obligate 
himself  to  render  her  a  maintenance  wher- 
ever she  resides — comes  the  entire  doctrine 
of  separation  under  articles.  When  we  look 
at  the  cases  we  find  that  they  are  sometimes 
discordant,  and  sometimes  the  particular  de- 
cision proceeded  on  a  misapprehension  of 
true  legal  distinctions;  but,  on  the  whole, 
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the  law  as  adjudicated  is  plainly  so  in  our 
country,  and  it  was  so  in  England  until  of 
late,  however  it  may  be  there  now."  1 
Bishop,  Mar.  &  Div.  8  633.  This  doctrine 
is  the  only  one  which  can  be  sustained  if  it 
be  conceded  that  the  marital  status  is  one 
in  which  the  state  has  an  interest,  and  over 
which  it  may  exercise  a  control.  No  inter- 
mediate rule  ever  has  been  or  can  be  justi- 
fied by  any  process  of  reasoning.  If  it  be 
true  that  the  rights  involved  are  only  pri- 
vate, why  stop  at  the  right  of  remarriage, 
or  object  to  decrees  of  divorce  by  agreement? 
If  it  is  good  law  that  by  their  own  act  hus- 
band and  wife  may  cease  to  sustain  that  re- 
lation^ and  may  thus  become  as  strangers, 
what  is  the  principle  that  forbids  one  of 
them  to  remarry?  No  answer  to  these  ques- 
tions has  been  vouchsafed.  The  courts 
which  have  announced  the  extreme  decisions 
have  thus  far  refrained  from  considering  the 
end  to  which  their  logic  leads.  In  avoid- 
ance of  these  questions  and  similar  ones 
asked  long  ago  by  Lord  Kenyon,  it  is  said 
that  public  sentiment  has  changed,  social 
policy  is  different,  and  courts  must  fashion 
the  law  to  the  demands  of  the  times.  How- 
ever satisfactory  this  line  of  argument  may 
be  in  England,  it  cannot  be  followed  here. 
'To  declare  what  the  law  is  or  has  been  is  a 
judicial  power;  to  declare  what  the  law 
shall  be  is  legislative.  One  of  the  funda- 
mental principles  of  all  our  government  is 
that  the  legislative  power  shall  be  separate 
from  the  judicial."  Bash  v.  Van  Kleeck,  7 
Johns.  477,  498,  5  Am.  Dec.  291.  The  au- 
thorities in  this  state,  so  far  as  they  have 
touched  upon  the  question,  follow  the  com- 
mon law.  In  Pidgxn  v.  Cram,  8  N.  H.  350, 
the  husband  and  wife  had  separated,  and  the 
wife  was  living  with  her  father,  who  had 
covenanted  with  the  husband  to  support  her. 
It  was  decided  that  this  agreement  did  not 
free  the  husband  from  his  obligation  to  sup- 
port his  wife.  So  long  as  its  covenants  were 
performed,  he  would  not  be  liable  for  goods* 
furnished  to  her,  because  he  was  in  this  way 
performing  his  duty.  If.  however,  she 
should  be  driven  from  her  father's  house  by 
the  inmates  thereof,  the  husband  would  be 
liable  to  one  who  thereafter  supplied  her 
with  necessaries.  Unless  she  leaves  his 
house  against  his  will,  he  is  bound  to  sup- 
port her,  and  she  takes  his  credit  with  her. 
Rumney  v.  Keyes,  7  N.  H.  571;  Allen  v. 
Aldrich.  2ft  N.  H.  63.  Sayles  v.  Sayles,  21 
N.  H.  312,  53  Am.  Dec.  208,  was  a  suit  upon 
a  note  given  in  consideration  of  a  promise 
not  to  contest  a  libel  for  divorce.  Justice 
Wood  said:  "No  such  agreement,  even  if 
executed,  can  form  a  valid  consideration  for 
either  a  verbal  or  written  promise.  The 
great  and  principal  object  of  the  agreement 
made  between  the  parties  was  to  bring  about 
a  dissolution  of  the  marriage  contract,  and 
to  put  an  end  to  the  various  duties  and  rela- 
tions resulting  from  it.  Any  contract  hav- 
ing any  such  purpose,  object,  and  tendency 
cannot  be,  in  law,  sustained,  but  must  be  re- 
garded as  being  against  sound  public  policy, 
and  consequently  illegal  and  void.  The 
marriage  relation  is  one  to  be  encouraged 
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and  maintained  when  formed.  Such  is  the 
well-settled  policy  of  the  law;  and  its  dis- 
solution or  determination  is  not  to  be  left 
to  depend  upon  the  caprice  of  the  parties. 
If  determined,  it  must  be  done  in  accordance 
with  some  positive  enactment  of  law,  and 
in  due  course  of  judicial  proceedings.  The 
good  order  and  well-being  of  society  require 
.  .  .  this."  The  then  recent  cases  up- 
holding separation  agreements  were  re- 
viewed, but  no  opinion  of  their  soundness 
was  expressed  beyond  the  suggestive  state- 
ment that  "in  this  state,  at  least,  a  separa- 
tion a  vinculo  can  only  be  effected  through 
a  decree  of  the  courts  of  law."  From  this 
it  may  well  be  inferred  that  the  court  did 
not  consider  those  cases  as  in  harmony  with 
the  law  here.  Similar  views  of  the  nature 
of  the  status  have  been  expressed  in  other 
cases.  Clark  v.  Clark,  10  N.  H.  380,  34  Am. 
Dec.  165;  Cross  v.  Cross,  58  N.  H.  373; 
Cross  v.  Grant,  62  N.  H.  675.  So  far  as  the 
English  ideas  are  outgrowths  of  the  early 
form  of  divorce  a  mensa  et  thoro,  they  are 
not  applicable  here.  Limited  divorces  were 
never  granted  in  this  state.  Parsons  v. 
Parsons,  9  N.  H.  309,  317,  32  Am.  Dec.  362. 
As  early  as  1791  absolute  divorces  were 
here  granted  for  the  causes  for  which  limited 
divorces  were  granted  under  the  English 
practice.  Act  Feb.  17,  1791;  Laws  1805,  p. 
280.  In  no  reported  case  in  this  state  has 
an  agreement  to  live  separate  been  passed 
upon  favorably.  What  has  been  said  upon 
the  subject  has  uniformly  been  opposed  to 
the  validity  of  such  a  contract.  The  theory 
that  marriage  is  only  a  civil  contract  is  also 
disapproved  of.  "It  is  an  institution  of  so- 
ciety, having  its  foundation  in  civil  con- 
tract." Cross  v.  Grant,  62  N.  H.  676,  684. 
The  whole  doctrine  is  summed  up  by  Chief 
Justice  Doe  in  a  single  sentence:  "The 
marriage  contract  may  be  broken  by  either 
party,  with  or  without  the  consent  of  the 
other;  but  it  cannot  be  rescinded  or  modi- 
fled  by  them."  Ferren  v.  Moore,  59  N.  H. 
106. 

It  is  not  necessary  to  now  consider  how 
far  the  statutory  power  of  husband  and  wife 
to  contract  as  to  property  matters  extends, 
or  whether  their  agreement  to  release  pro- 
spective rights  in  each  other's  estates  could, 
in  any  event,  be  enforced.  Compare  Shuts 
v.  Sargent,  67  N.  H.  305,  36  Atl.  282,  with 
Reed  v.  Blaisdell,  16  N.  H.  194,  41  Am.  Dec 
722;  Cutter  v.  Butler,  25  N.  H.  343,  57  Am. 
Dec  339,  and  Hayes  v.  Seavey,  69  N.  H.  308, 
46  Atl.  189.  Conceding  that  the  right  ex- 
tends to  the  release  of  every  property  inter- 
est, present  and  prospective,  it  cannot  avail 
this  plaintiff.  Modern  legislation  enlarging 
the  rights  of  married  women  as  to  contracts 
and  torts  has  not  destroyed  the  marital 
status,  as  defined  by  the  common  law. 
"There  is  nothing  in  the  series  of  statutes  by 
which  her  rights  and  privileges  have  gradu- 
ally approximated  an  equality  with  those  of 
her  husband  that  abrogates  the  marital 
rights  of  trust  and  confidence  incident  to 
the  relation  in  all  stages  of  society.  .  .  . 
The  obligations,  the  disabilities,  and  the 
privileges  inherently  consequent  upon  the 
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marriage  union  remain  unchanged.  .  .  • 
While  unjust  disabilities  of  the  wife  have 
been  removed,  there  are  implied  stipulations 
of  the  contract  which  eacn  party  remains 
justly  disabled  to  violate."  Laton  v.  Dot- 
com, 64  N.  H.  92,  95,  96,  6  Atl.  37,  39,  40. 
"The  incidental  changes  of  conjugal  rights 
and  duties  are  such  only  as  are  reasonably 
and  necessarily  implied."  Cross  v.  Grant, 
62  N.  H.  675,  685.  "These  statutes  have  not 
taken  away  the  right  of  either  party  to  the 
marital  contract  to  have  the  affection,  socie- 
ty, and  aid  of  the  other."  Ott  v.  Hentall 
(N.  H.)  51  L.  R.  A.  226,  47  Atl.  80.  An 
agreement  renouncing  marital  rights  is  void. 
An  agreement  touching  property  rights  may 
be  valid.  If  covenants  of  each  kind  occur 
in  the  same  agreement,  its  validity  must  be 
determined  by  the  ordinary  rules.  If  the 
promises  are  separata,  and  the  consideration 
is  divisible,  the  legal  part  of*  the  contract 
is  upheld,  but,  if  the  consideration  is  en- 
tire, the  whole  must  fail.  Bixby  v.  Moor, 
51  N.  H.  402.  Applying  this  test  to  the 
agreement  in  the  present  case,  the  result  ii 
at  once  apparent.  The  husband  agreed  to 
separate  on  friendly  terms,  and  to  make  no 
demand  on  the  wife  nor  her  property  after 
tnat  date.  The  wife  made  a  similar  agree- 
ment on  her  part.  The  agreement  to  live 
separate  is  not  distinct  from  that  as  to  prop- 
erty. There  is  no  separate  promise,  upon 
separate  consideration,  as  to  the  legal  and 
illegal  parts.  They  are  blended  together 
without  discrimination.  The  wording  of  the 
writing  and  the  facts  surrounding  the  sepa- 
ration all  tend  to  shew  that  the  dissolution 
of  the  marriage  relation  was  the  object  the 
parties  had  in  view.  All  other  matters  were 
merely  incidental  to  this  main  purpose.  The 
agreement  was  an  attempt  by  a  husband  and 
wife  to  do  that  which  the  court  could  not 
have  done,  either  upon  the  application  of  one 
of  the  parties  or  with  the  consent  of  both. 
They  were  desirous  of  dissolving  the  mari- 
tal relation;  and,  although  no 'cause  for  di- 
vorce existed,  they  entered  into  this  agree- 
ment, whereby  each  attempted,  not  only  to 
release  all  the  rights  then  held  as  against 
the  other,  but  also  to  absolve  the  other  from 
all  duties  attendant  upon  the  married  state. 
It  is  not  an  agreement  made  up  of  distinct 
parts,  but  a  harmonious  whole,  the  main  ob- 
ject of  which  is  the  dissolution  of  the  mar- 
riage tie.  It  had  its  inception  in  the  wife's 
declaration  of  her  intention  to  leave  her  hus- 
band's house.  The  agreement  as  to  prop- 
erty is  merely  incidental,  while  anything  in 
the  nature  of  a  provision  for  the  support  of 
the  wife  is  wholly  lacking.  It  is  hardly 
open  to  doubt  that,  if  they  had  intended  to 
continue  to  live  as  husband  and  wife,  they 
would  not  have  contracted  as  to  property 
rights.  In  any  event,  it  does  not  appear  that 
there  would  have  been  such  a  contract,  or 
tnat  the  agreement  on  that  subject  is  inde- 
pendent of  the  illegal  promise  to  separate. 
"Whether  the  illegality  extends  to  the  whole 
or  only  a  part  of  the  consideration  is  imma- 
terial. The  contract  was  entire,  and  in  such 
case  the  whole  is  void  if  tainted  with  ille- 
gality in  any  part."    Weeks  v.  Hill>  38  N. 
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H.  199,  203;  Hinds  ▼.  Chamberlain,  6N.E 
225,  227.  The  executor  also  contends  that 
his  first  reason  for  appeal  ( that  the  defendant 
has  no  interest  in  the  estate)  is  well  found- 
ed, because  the  husband  "willingly  aban- 
doned his  wife,  and  has  absented  himself 
from  her,  or  has  wilfully  neglected  to  sup- 
port her  ,  .  for  the  term  of  three 
years  next  preceding  her  death."  Pub. 
Stat.  chap.  195,  §  18.  The  object  of  this 
statute  is  to  deprive  a  wrongdoer  of  certain 
rights  which  he  would  otherwise  possess.  It 
applies  to  a  "deserting  husband"  {Martin 
v.  Bwanton,  65  N.  H.  10,  11,  18  Atl.  170, 
171),  and  there  is  no  desertion  where  there 
is  a  separation  by  agreement  (Moores  v. 
Moores,  16  N.  J.  Eq.  275,  280;  1  Bishop, 
Mar.  Div.  &  Sep.  $  1662).  There  was  here 
no  abandonment  and  no  wilful  neglect  to 
support,  in  the  sense  in  which  those  terms 
are  used  in  the  statute.  There  was  no  de- 
nial bv  the  husband  of  any  right  which  the 
wife  desired  to  enjoy.  She  was  not  aban- 
doned, but  merely  permitted  to  go  the  way 


of  her  own  choosing.  She  was  not  wilfully 
neglected,  but  was  left  to  her  own  resources 
at  ner  own  request. 

It  is  also  contended  that  the  defendant's 
rights  are  cut  off  because  in  certain  cases 
the  wife  of  a  nonresident  may  convey  her 
property  as  though  sole.  Pub.  Stat.  chap. 
176,  §  8.  The  object  of  this  statute  is  to  al- 
low the  wife,  in  such  a  case,  to  manage  her 
property  as  she  chooses.  It  looks  wholly  to 
transactions  during  life.  Its  objects  would 
not  be  promoted  by  a  construction  which 
would  include  a  disposition  of  property  by 
will.  The  language  used  aptly  expresses 
the  purpose;  for  while,  in  a  technical  sense, 
a  will  may  be  said  to  be  a  conveyance,  the 
ordinary  rule  is  that  it  is  not  included  when 
that  term  is  used.  Jenckes  v.  Smithfield 
Probate  Ct.  2  R.  I.  255,  256;  May  v.  Slaugh- 
ter, 3  A.  K.  Marsh.  509. 

Appeal  dismissed. 

All  concur. 
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v. 
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1.  Public  officer*  receiving  no  more 
than  $5,000  per  year  for  their  services 
should  not,  on  grounds  of  public  policy,  be  re- 
quired by  the  courts  to  set  apart  any  part  of 
their  salaries  for  the  payment  of  their  debts. 

2.  Investment*  of  salary  by  a  public 
officer  In  real  estate  are  not  exempt  from 
the  claims  of  antecedent  creditors,  even 
though  the  conveyance  has  been  taken  In  the 
name  of  his  wife. 

(March  6,  1001.) 


APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Jefferson  County 
in  favor  of  defendants  in  an  action  to  sub- 
ject property  belonging  to  them  to  the  pay- 
ment of  a  judgment  which  had  been  recov- 
ered by  plaintiff  against  William  P.  John- 
son.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  W.  W.  Thnm  and  Stanley  E. 
Slosa,  for  appellant: 

Under  tne  Kentucky  Civil  Code  of  Prac- 
tice, 8  439,  the  salary  of  a  public  officer, 
even  though  he  be  an  officer  of  the  state  or 
county,  and  even  though  his  salary  is  not 
liable  to  attachment  or  garnishment,  may  be 
sequestered  by  the  court,  and  applied  in 
satisfaction  of  the  judgment  against  him. 


Nora. — Exemption  of  officer' $  salary  from  olaims 

of  his  creditors. 

I.  Creditors'  bills   and  supplementary  pro- 
ceedings. 
II.  On  the  ground  of  public  policy. 

III.  Statutory  provisions. 

IV.  School  teacher's  salary. 

V.  Officers  of  municipal  corporations  in  Ken- 
tucky. 
VI.  Summary. 

I.  Creditors'  bills  and  supplementary  proceed- 
ings. 

In  Dickinson  v.  Johnson,  which  was  a  pro- 
ceeding In  aid  of  execution,  It  was  held  that  the 
clerk  of  a  county  court  could  not  be  required  to 
set  apart  from  time  to  time  a  portion  of  his 
salary  for  the  payment  of  the  claims  of  his 
creditors.  .This  was  on  the  ground  that,  as  the 
Constitution  prohibits  any  officer  except  the 
governor  from  receiving  a  greater  compensation 
than  $5,000  per  year.  It  would  be  contrary  to 
public  policy  to  subject  his  salary  to  the  claims 
of  his  creditors.  But  It  was  held  that  salary 
Invested  In  real  estate  could  be  subjected  to  the 
creditor's  claim.  The  court  said  that  they  had 
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decided  that  Investments  of  pension  money 
could  be  subjected  to  the  claims  of  creditors 
for  an  antecedent  debt.  "And  it  would  be  en- 
tirely Inconsistent  with  such  a  rule  to  hold  that 
officers'  fees  or  salary  Invested  In  real  estate 
should  be  exempt  from  antecedent  debts,  even 
If  we  were  deciding — which  we  do  not — that  an 
officer's  fees  or  salary  are  exempt  by  statute 
from  the  debts  of  the  officer." 

This  action  appears  to  have  been  an  effort 
to  anticipate  future  salary,  as  the  case  does  not 
Indicate  that  there  was  any  money  due  at  the 
time.  The  ruling  In  this  case  does  not  seem  to 
have  been  on  the  ground  that  a  creditor  cannot 
require  his  debtor  to  labor  and  thus  pay  the 
debt,  but  on  the  ground  that  "public  policy  de- 
mands that  the  courts  refuse  to  require  any  of- 
fleer  to  set  apart  any  part  of  his  salary  for  the 
payment  of  his  debts."  If  the  salary  had  been 
earned  the  ruling  might  have  been  different.  In 
this  state  the  cases  hold  that  a  school  teacher's 
salary  and  jailer's  fees  cannot  be  garnished,  but 
that  municipal  officers'  salaries  may  be. 

There  Is  some  conflict  of  authority  In  regard 
to  whether  an  officer's  salary  that  has  been 
earned  Is  subject  to  the  claims  of  his  creditors 
in  proceedings  In  aid  of  execution  or  In  supple* 
mentary  proceedings. 
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Singer  d  T.  Stone  Co.  ▼.  Wheeler,  6  111. 
A  pp.  225  j  Pendleton  v.  Perkins,  49  Mo.  566; 
Dili.  Mun.  Corp.  101,  and  notes;  2  Shinn, 
Attachm.  f  501;  Luthy  v.  Woods,  1  Mo. 
App.  171;  M'Dermutt  v.  Strong,  4  Johns. 
Ch.  690;  Lyell  ▼.  St.  Clair  County,  3  Mc- 
Lean, 580,  Fed  Cas.  No.  8,621;  Furlong  v. 
Thomssen,  19  Ma  App.  364;  Tarbell  ▼. 
Griggs,  3  Paige,  208,  33  Am.  Dec.  790; 
Browning  v.  fiettts,  8  Paige,  568;  Smith  v. 

,  4  Edw.  Ch.  653;  McCoun  v.  J5or- 

sheimer,  Clarke,  Ch.  144;  Hadley  v.  Peabody, 
13  Gray,  200;  itt^in  ▼.  Hillard,  56  Ark. 
47G,  20  S.  W.  402;  Knight  v.  tfos*,  22  Minn. 
452;  Whidden  v.  Drafcc,  5  N.  H.  13;  Bray 
y.  Wallingford,  20  Conn.  416;  Newark  v. 
funfc,  15  Ohio  St.  462;  5  Enc.  PI.  &  Pr.  pp. 
393,  409,  446;  Ky.  Civil  Code  of  Practice,  | 
439;  Heiatt  v.  Barnes,  5  Dana,  222;  Samuel 
v.  Ellis,  12  B.  Mon.  483;  Samuel  v.  Salter, 


3  Met.  260;  Farmers9  Bank  v.  Morris,  79 
Ky.  157;  JJo6ion  v.  TFalfcer,  82  Ky.  61; 
Coakley  v.  Understood,  13  Ky.  L.  Rep.  654, 
17  8.  W.  7;  Johnson  v.  filfcin*,  90  Ky.  163, 
8  L.  R.  A.  552,  13  S.  W.  448;  Hudspeth  v. 
Harrison,  6  Ky.  L.  Rep.  304;  3  Barbour's  Di- 
gest, p.  547,  §  23;  Rodman  v.  Musselman, 
12  Bush,  354,  23  Am.  Rep.  724;  Portsmouth 
Gas  Co.  v.  Banford,  97  Va.  124,  45  L.  R.  A. 
246,  33  8.  E.  516;  Roe  v.  Boanlan,  98  Ky.  24, 
32  8.  W.  216;  Hinsdale-Doyle  Qranite  Co. 
v.  Tilley,  10  Fed.  799;  Teeter  v.  Williams, 
3  B.  Mon.  562,  39  Am.  Dec.  485;  Kennedy  v. 
Aldrioh,  5  B.  Mon.  141;  Speed  v.  Brown, 
10  B.  Mon.  108;  Sinking  Fund  Comrs.  v. 
Northern  Bank,  1  Met.  (Ky.)  182;  Field  ▼. 
Chipley,  79  Ky.  260,  42  Am.  Rep.  215;  New 
Orleans  v.  Fisher,  34  C.  C.  A.  15,  63  U.  8. 
App.  455,  91  Fed.  574. 

The  real  estate  standing  in  Mrs.  John- 


In  Wallace  ▼.  Lawyer,  54  Ind.  KOI,  23  Am. 
Rep.  661,  holding  that  a  body  politic  and  corpo- 
rate cannot  be  required  to  answer  as  to  Its  In- 
debtedness In  a  proceeding  supplementary  to  ex- 
ecution, and  that  the  wages,  fees,  or  salaries  of 
*  county  auditor,  due  from  the  county,  cannot 
be  subjected,  In  the  hands  of  the  county,  to  the 
payment  of  his  debts  under  proceedings  supple- 
mentary to  execution.  It  was  said:  "All  the 
cases  we  have  consulted  upon  these  questions 
•eem  to  rest  their  decisions  upon  a  branch  of 
the  great  public  principle  which  exempts  an  am- 
bassador, a  foreign  minister,  charge  d'affaires, 
consul,  members  of  a  legislature,  or  other  pub- 
lic functionaries,  while  In  office  and  In  the  pub- 
lic service,  from  civil  arrest  or  other  legal  em- 
barrassment at  the  suit  of  a  private  party. 
Without  such  a  rule,  It  would  frequently  be  In 
the  power  of  an  Individual  to  endanger  the  pub- 
lic Interests,  or  even  check  the  wheels  of  gov- 
ernment, which  would  be  a  far  greater  public 
evil  than  the  occasional  delay,  or  even  sacrifice, 
of  a  private  right  The  exemption  Is  not  given 
to  the  person  for  a  private  advantage,  but 
jrranled  to  the  office  from  public  necessity."  It 
was  claimed  that  there  could  be  no  exemption 
unless  It  was  specifically  claimed.  The  court 
said:  "In  an  equitable  proceeding,  like  the 
present,  seeking  specific  property,  when  the  find- 
ing Is  that  the  defendant  Is  a  resident  house* 
bolder,  and  shows  that  he  had  no  property  sub- 
ject to  execution  over  the  amount  exempt  by 
law,  the  court  will  not  grant  the  plaintiff  relief, 
against  which  It  is  apparent  that  the  defend- 
ant, in  another  or  further  proceeding,  has  a 
*ood  defense  at  law.  The  court  having  juris- 
diction of  the  whole  matter  grants  the  entire 
relief." 

And  In  Roeller  v.  Ames,  33  Minn.  132,  22  N. 
W.  177,  it  was  held  in  proceeding*  supplemen- 
tary to  execution  that  a  receiver  would  not  be 
appointed,  nor  would  the  defendant  be  required 
to  assign  to  the  receiver  a  warrant  directed  to 
be  drawn  for  his  past  salary.  It  was  also  held 
that  the  fact  that  the  mayor  was  out  of  office 
would  not  change  the  rule,  as  public  policy 
would  forbid  that  such  salary  be  subjected  to 
■creditors.  In  this  case  It  was  said  that  numer- 
ous authorities  hold  that  municipal  corporations 
are  exempt  from  garnishment;  but  It  has  also 
often  been  held  that  the  salary  of  a  public  of- 
ficer, due  him  from  a  municipal  corporation, 
cannot  be  intercepted  by  his  creditors  on  the 
gronnds  that  officers  are  public  servants;  that 
the  public  have  a  right  to  fill  those  offices ; 
that  these  officers  are  usually  dependent  on 
their  salary  for  their  support,  and  that  the  ef- 
ficiency of  their  services  may  depend  upon  the 
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prompt  payment  of  their  salaries.  The  court 
said  that  the  doctrine  rests  upon  an  entirely 
different  reason  from  that  assigned  for  exempt- 
ing municipal  corporations  from  garnishment, 
and  Is  Independent  of  the  question  where  the 
corporation  or  its  officers  are  made  parties  to 
the  proceedings,  and  that  frequently  these  rea- 
sons have  been  confounded  by  courts  and  In  the 
citation  of  authorities. 

In  Drlscoll  v.  Kelly,  5  Ohio  N.  P.  243,  in  pro- 
ceedings In  aid  of  execution,  it  was  held  that 
under  the  Ohio  statutes  the  necessary  earnings 
for  three  months  were  exempt.  See  subd.  III., 
Statutory  provisions. 

Under  lords'  act,  32  Geo.  II.  chap.  28,  |  13, 
providing  that  a  prisoner  before  he  is  discharged 
shall  deliver  In  a  schedule  of  all  his  estates,  real 
or  personal,  or  which  he  or  any  person  In  trust 
for  him  Is  interested  In  or  entitled  to,  the  cred- 
itors cannot  compel  an  officer  to  include  his  half 
pay  In  his  schedule  as  bankrupt.  Flarty  v.  Od- 
ium. 3  T.  R.  681.  In  this  case  Kenyon,  Ch.  J., 
said:  "It  would  therefore  be  highly  Impolitic 
to  permit  them  to  be  assigned,  for  persons  who 
are  liable  to  be  called  out  In  the  service  of  their 
country  ought  not  to  be  taken  from  a  state  of 
poverty."  Buller,  J.,  said:  "If  the  question 
had  been  whether  or  not  the  pay  which  was  ac- 
tually due  might  be  assigned,  I  should  have 
thought  it,  like  any  other  existing  debt,  assign- 
able :  but  that  does  not  extend  to  future  accru- 
ing payments." 

In  E*  parte  Butler,  1  Atk.  210,  1  Ambl.  73, 
where  an  application  was  made  for  the  sale  of 
the  office  of  under-marshal  for  the  benefit  of 
creditors,  under  the  bankrupt  law,  the  question 
was  whether  the  office  Is  of  such  a  nature  that 
the  creditors  can  lay  hold  of  the  salary  belong- 
ing to  It.  It  was  held  that  the  assignees  could 
sell  the  office  of  under-marshal  of  the  city  of 
London  as  It  Is  not  within  the  statute  of  Edw. 
VI.,  which  concerns  the  execution  of  justice,  and 
that  If  the  bankrupt  refused  to  comply  with  the 
order  substituting  the  purchaser  he  would  be 
committed  to  the  Fleet  until  he  complied.  The 
Lord  Chancellor  said  that  he  had  no  doubt  but 
that  he  had  the  power  to  lay  his  hands  upon 
the  pay  of  an  army  officer  for  the  benefit  of  his 
creditors,  If  he  should  become  bankrupt.  The 
effect  of  this  decision  had  been  overruled  In 
Flarty  v.  Odium.  3  T.  R.  681. 

But  after  an  official  was  out  of  office  and  had 
sued  the  municipal  corporation  for  fees  and 
emoluments,  It  was  held  that  whatever  of  exemp- 
tion may  have  Inhered  In  his  original  claim  had 
been  lost  in  this  new  and  radically  different  foroi 
which  It  had  assumed  at  his  Instance,  and  as  the 
result  of  hostile  litigation  Instituted  by  him, 
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son's  name  was  really  bought  with  the  de- 
fendant's (W.  P.  Johnson's)  money,  and  the 
attempt  to  put  the  title  in  her  should  be 
adjudged  fraudulent,  and  the  property  sold 
to  satisfy  this  debt. 

Iavelle  v.  Clark,  18  Ky.  L.  Rep.  754,  38 
6.  W.  481;  Allen  v.  Russell,  78  Ky.  108; 
Adams  v.  O'ltear,  80  Ky.  129;  Dohoney  v. 
Dohoney,  7  Bush,  217;  Brady  v.  Briscoe, 
2  J.  J.  Marsh.  212;  Trimble  v.  Ratcliff,  9 
B.  Mon.  511;  Enders  v.  Williams,  1  Met. 
(Ky.)  346;  Duhme  v.  Young,  3  Bush,  343; 
Lewis  v.  Taylor,  96  Ky.  556,  29  S.  W.  444; 
Hurd  v.  Bickford,  85  Me.  217,  27  Atl.  107 ; 
Southworth  v.  Edmands,  152  Mass.  203,  9 
I..  R.  A.  118,  25  N.  E.  106;  2  Pom.  Eq.  Jur. 
749;  Trefethen  v.  Lynam,  90  Me.  376,  38  L. 
R.  A.  190,  38  Atl.  335;  Boggess  v.  Richards, 
39  W.  Va.  567,  26  L.  R.  A.  537,  20  S.  E.  599 ; 
Edelmuth  v.  Wybrant,  21  Ky.  L.  Rep.  929, 


53  S.  W.  528;  O'Kane  v.  Vinnedge,  21  Ky. 
L.  Rep.  1551,  55  S.  W.  711. 

The  salary  of  even  a  state  officer  may  be 
reached  by  a  proper  proceeding. 

Though  the  salaries  of  officers  are  not  lia- 
ble to  attachment,  they  can  yet  be  reached 
by  creditor's  bill. 

Speed  v.  Brown,  10  B.  Mon.  108;  Newark 
v.  Funk,  15  Ohio  St.  462;  Pendleton  v.  Per- 
kins, 49  Mo.  565;  Furlong  v.  Thomssen,  19- 
Mo.  App.  364;  Singer  &  T.  Stone  Co.  v. 
Wheeler,  6  111.  App.  225;  Browning  v.  Bet- 
tis,  8  Paige,  568;  Kingman  ▼.  Frank,  33- 
Hun,  471;  McCoun  v.  Dorsheimer,  1  Clarke, 
Ch.   144;   Thompson  v.  Nixon,  3  Edw.  Clu 

457?   Smith  ▼.  ,  4  Edw.  Ch.  653; 

Clark  ▼.  Bert,  2  Kan.  App.  407,  42  Pac. 
733;  Riggin  v.  Eillard,  56  Ark.  476,  20  S. 
W.  402. 


Balrd  v.  Rogers,  95  Tenn.  492,  32  8.  W.  630. 
In  this  case  the  court  said :  "He  stands  now 
on  the  same  level  with  creditors  of  the  corpora- 
tion whose  judgments  rest  on  general  Indebted- 
ness. And,  as  to  one  of  these,  we  do  not  think 
It  could  be  maintained  that  he  could  successfully 
Insist  upon  this  exemption  for  his  protection  in 
the  event  an  effort  was  made  to  reach  his  Judg- 
ment by  one  of  his  creditors.  It  may  be  that 
the  corporation  might  do  so  for  its  own  relief, 
upon  the  authority  of  the  cases  before  referred 
to,  but,  If  so,  it  Is  clear  that  this  right  would 
be  one  personal  to  It,  and  one  which  the  defend- 
ant debtor  could  not  call  into  activity,  of  his 
own  motion,  for  his  own  defense." 

And  In  Mays  v.  Frazer,  3  Tenn.  Ch.  413,  It 
was  held  that  a  Judgment  creditor  may  upon 
the  return  of  an  execution  "No  goods,"  tile  a 
bill  in  chancery  to  reach  money  in  the  hands  of 
the  present  clerk  of  the  supreme  court,  collected 
for  the  Judgment  debtor,  being  fees  due  for  serv- 
ices rendered  by  him  as  former  clerk  of  the  su- 
preme court.  The  bill  In  this  case  was  held  not 
demurrable  as  it  did  not  show  that  the  money 
was  held  by  the  present  clerk  by  virtue  of  his 
office,  nor  subject  to  the  orders  of  the  court. 
The  court  said :  "It  may  be  that  the  money  is 
held  by  the  defendant  by  virtue  of  his  office,  and 
subject  to  the  orders  of  the  court,  but  the  bill 
does  not  directly  aver  the  fact,  nor  state  such 
a  case  as  fairly  Implies  the  fact." 

And  where  all  services  to  entitle  a  Federal 
marshal  to  his  salary  had  been  rendered  at  the 
time  of  filing  complainant's  bill  for  a  receiver, 
it  was  held  that  such  salary  may  be  reached  by 
the  creditor,  although  It  had  not  become  actu- 
ally payable  when  the  bill  was  tiled.  Browning 
v.  Bettls,  8  Paige,  568.  In  this  case  it  was 
said :  "But  the  complainant  had  no  right  to 
reach  by  this  bill  the  compensation  to  which 
the  judgment  debtor  might  thereafter  become 
entitled,  under  the  laws  of  the  United  States, 
when  he  should  have  completed  the  census  and 
made  a  return  thereof  to  the  marshal.  In  the 
case  of  Carr  v.  Klrby,  which  came  before  this 
court  upon  an  appeal  from  a  decision  of  the 
vice  chancellor  of  the  first  circuit,  and  was 
decided  here  March  7,  1837,  the  complainant  In 
%  creditors'  suit  was  permitted  to  reach  the  sal- 
ary of  a  schoolmaster  which  had  been  wholly 
and  completely  earned  by  the  performance  of  all 
the  services  required  to  entitle  him  to  the  same, 
before  the  filing  of  the  bill,  although  by  the 
terms  of  the  agreement  with  his  employers  the 
salary  was  not  payable  until  four  days  after- 
wards. In  that  case  the  court  decided  that  the 
quarter's  salary  was  an  existing  debt  at  the 
time  of  the  filing  of  the  bill,  though  payable  in 
future  But  in  the  subsequent  case  of  Wood- 
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worth  v.  Gillespie,  in  chancery,  May  7,  1839,. 
this  court  decided  that  a  creditors'  bill  could  not 
reach  a  compensation  to  become  due  to  the  de- 
fendant at  a  future  time,  for  the  performance  of 
services  not  yet  completed,  and  where  he  wonlo> 
have  no  legal  or  equitable  right  to  demand  pay- 
ment for  the  services  performed  at  the  time  of 
filing  of  the  bill  in  case  he  should  thereafter  neg- 
lect to  complete  the  services  which  had  not 
then  been  rendered." 

In  McCoun  v.  Dorsheimer,  Clarke,  Ch.  144, 
on  a  bill  in  equity  after  a  Judgment  and  return 
of  execution,  it  was  held  that  an  injunction 
would  be  granted  to  restrain  the  defendant 
from  collecting  the  salary  earned  as  postmaster 
In  order  that  the  same  should  be  placed  in  the 
hands  of  a  receiver.  But  as  to  future  salary 
It  could  not  be  reached- by  a  creditors'  bill. 

And  in  Campbell  v.  Genet,  2  Hilt.  290,  it  was* 
said  that  on  proceedings  supplementary  a  salary 
not  yet  earned  could  not  be  reached ;  but  a  sal- 
ary assigned  to  the  official  before  the  filing  of 
the  bill,  though  not  payable,  could  be  reached. 

The  surplus  of  the  half-pay  of  a  lunatic  offi- 
cer of  the  government  having  reached  the  bene- 
ficiary, and  being  In  the  hands  of  his  committee- 
and  not  needed  for  the  lunatic's  subsistence^ 
may  be  applied  with  the  sanction  of  the  court 
for  Oe  payment  of  his  debts.  BIwyn's  Appeal, 
67  Pa.  867.  In  this  case  the  court  said:  "It 
may  be  admitted  that  the  half-pay  of  an  officer 
of  the  government  is  not  liable  to  be  taken  by 
creditors  under  any  form  of  process — by  levy, 
sale,  attachment,  or  sequestration.  The  author- 
ities cited  are  to  this  effect.  Being  intended  as 
a  means  of  subsistence,  it  will  not  be  permitted! 
to  be  diverted.  .  .  .  But  when  the  half-pay 
has  reached  the  beneficiary,  and  has  lost  its  dis- 
tinctive character,  and  when  as  money  it  is  \n> 
a  proper  sense,  as  here,  a  distributable  fund  ly- 
ing in  the  hands  of  the  law,  It  is  to  be  governed* 
by  the  direction  of  the  law.  .  .  .  The  same 
reasons  dispose  of  the  claim  set  up  under  the 
$300  law.  The  allowance  to  the  creditor  nere- 
is the  act  of  the  court  by  the  hands  of  Its  com- 
mittee, and  not  a  seizure  by  adverse  process." 

II.  On  the  ground  of  public  policy. 

In  the  absence  of  statutory  provisions  It 
seems  that,  on  the  ground  of  public  policy,  t he- 
accrued  salary  of  a  public  officer  cannot  be  sub- 
jected to  the  claims  of  his  creditors  by  garnish- 
ment or  attachment.  Unearned  salary  cannot 
l>e  subjected.  The  reasons  usually  assigned  are* 
that  it  might  cripple  the  public  service;  that  It 
might  drive  the  official  out  of  office :  that  it 
might  prevent  him  from  earning  a  living;  and* 
that    public    interests   and   public   convenience- 


1901. 


Dickinson  v.  Johnson. 


669 


Messrs.  Kohn,  Baird,  A  Spindle  for 
appellees. 

GuJFy,  J.,  delivered  the  opinion  of  the 
court: 

The  appellee  William  P.  Johnson  is,  and 
has  been  for  several  years,  clerk  of  the  Jef- 
ferson county  court,  entitled  to  a  salary, 
payable  by  the  state,  amounting  to  $5,000 
per  annum.  The  other  appellee  is  his  wife. 
Some  time  prior  to  the  institution  of  this 
action  the  appellant  obtained  a  judgment 
in  the  Jefferson  circuit  court  against  the 
said  William  P.  Johnson  for  the  sum  of 
$3,313.12  with  interest  from  August,  1897, 
upon  which  judgment  execution  was  issued 
to  the  proper  county,  which  was  returned 
by  the  sheriff,  in  substance,  "No  property 
found."  The  object  of  this  action  is  to  en- 
force the  collection  of  said  judgment.    The 


two  principal  funds  or  items  of  property 
sought  to  be  subjected  are  a  reasonable  por- 
tion of  appellee's  salary  and  certain  real 
estate  in  Jefferson  county  which  is  alleged 
to  have  been  purchased  and  paid  for  to  the 
extent  that  it  has  been  paid  for  at  all,  by 
the  said  William  P.  Johnson,  but  that  the 
same  was  conveyed  to  the  wife,  Emma 
Johnson,  for  the  purpose  of  delaying,  hin- 
dering, and  defrauding  the  creditors  of  the 
said  William  P.  Johnson.  It  is  also  al- 
leged in  the  petition  that  William  P.  John- 
son, Jr.,  a  son  of  the  said  appellee,  and  a 
minor,  is  working  for  a  salary  of  $2,000. 
The  prayer  of  the  plaintiff,  in  substance,  is 
for  an  attachment  against  the  property  of 
said  William  P.  Johnson,  and  that  he  be 
compelled  to  make  a  discovery  of  any  money, 
choses  in  action,  or  legal  and  equitable  inter- 
ests, or  any  other  property,  and  the  amount 


would  suffer.  There  are  some  exceptions  to  this 
rule,  as  In  Kentucky,  holding  that  salaries  of 
municipal  corporation  officers  may  be  attached. 
But  In  that  state  the  salaries  of  state,  officers, 
jailers,  and  school  teachers  cannot  be  subjected 
to  the  claims  of  their  creditors  while  In  the 
hands  of  the  public  disbursing  officer. 

The  fees  of  the  surveyor  general  for  the  per- 
formance of  his  official  duties  are  not  subject 
to  attachment.  Sexton  v.  Brown,  72  Minn.  871, 
75  N.  W.  000.  In  this  case  the  court  said: 
"The  decisions  In  those  cases  do  not  rest  upon 
any  question  as  to  the  character  of  the  gar- 
nishee, or  as  to  the  source  from  which  the  offi- 
cer receives  his  fees,  but  upon  the  ground  that 
It  is  against  public  policy  to  permit  the  salary 
or  compensation  of  a  public  officer  for  the  per- 
formance of  his  official  duties  to  be  Intercepted 
by  garnishment  or  other  legal  process  before  the 
money  reaches  his  hands,  for  the  reason  that  It 
would  tend  to  impair  the  efficiency  of  the  pub- 
lic service." 

And  in  Bank  of  Tennessee  v.  Dlbrell,  8  Sneed, 
879,  it  was  held  that  the  salary  of  state  treas- 
urer could  not  be  garnished.  In  this  case  the 
court  said:  "Every  consideration  of  policy 
would  forbid  It  No  government  can  sanction 
it.  It  would  be  very  embarrassing  generally, 
and,  under  some  circumstances,  might  prove 
fatal  to  the  public  service,  to  allow  the  means 
of  support  of  the  servants  of  the  government 
to  be  intercepted  in  the  hands  of  the  distrib- 
uting agents.  If  the  funds  of  the  government, 
thus  specifically  appropriated  for  the  support 
and  maintenance  of  Its  agents,  were  allowed  to 
be  devested  by  process  of  attachment  In  favor 
of  creditors,  or  otherwise,  from  their  legitimate 
object,  the  functions  of  the  government  might 
be  suspended.'* 

And  the  salary  of  an  employee  of  a  municipal 
corporation  Is  exempt  from  garnishment  on  the 
ground  of  public  policy.  Tenn.  Code,  If  50, 
3087,  8478,  giving  a  remedy  by  garnishment  and 
denning  "persons"  to  include  "corporations,"  is 
construed  to  mean  private  corporations,  and  not 
public  or  municipal  corporations.  Memphis  v. 
Laski,  0  Heisk.  511,  24  Am.  Rep.  827. 

In  Stewart  v.  Taylor,  9  Lea,  852,  holding  that 
fees  due  a  clerk  and  master  of  the  chancery 
court  do  not  pass  to  his  widow  as  exempted 
property,  the  court  said :  "While  It  has  been 
held,  on  ground  of  public  policy,  as  well  as  for 
other  reasons,  that  the  salary  of  an  officer,  as 
well  as  fees  accruing  to  an  officer,  were  not 
subject  to  attachment,  or  process  of  garnish- 
ment, at  the  hands  of  his  creditors,  and  the  rule 
uniformly  adhered  to  since  the  esse  of  Bank  of 
Tennessee  v.  Dlbrell,  8  Sneed,  879,  It  has  never 
been  held  that  these  fees  or  a  salary  came 
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within  the  language  or  spirit  of  our  law  exempt- 
ing certain  specific  articles  from  execution. 
These  articles  so  exempted  are  deemed  neces- 
saries for  support  and  maintenance  of  the  fam- 
ily of  the  cltlsen,  and  are  exempted  in  view  of 
a  sound  public  policy.  The  articles  so  exempted 
are  specifically  enumerated  in  |  2107a,  of  the 
Codo  and  subsequent  sections,  but  no  exemption 
of  fees  of  office  is  found  In  their  provisions.  In 
fact,  no  such  exemption,  in  the  nature  of  the 
thing,  would  likely  be  found  In  such  statutes,  as 
they  are  not  property,  or  liable  as  such  to  exe- 
cution or  attachment." 

And  the  salary  of  deputy  sheriff,  who  Is  paid 
a  compensation  for  his  services  instead  of  fees 
allowed  by  law,  is  not  subject  to  garnishment. 
Oliver  v.  Athey,  11  Lea,  149.  In  this  case  the 
court  said:  "The  deputy  sheriff  Is  an  officer 
provided  for  by  law,  and  equally  within  Its  pro- 
tection with  any  other.  His  services  are  nec- 
essary in  carrying  on  the  machinery  of  govern- 
ment in  one  of  its  departments,  and  his  compen- 
sation, although  received  by  way  of  a  fixed  sal- 
ary instead  of  the  fees  allowed  by  law  for  spe- 
cific services,  or  a  part  of  them,  is  In  lieu  of 
the  perquisites  to  which  he  would  otherwise  be 
entitled,  and  is  equally  necessary  for  his  sop- 
port,  and  the  reason  of  the  exemption  on  ac- 
count of  public  policy  Is  the  same  In  the  one 
case  as  the  other." 

In  Baird  v.  Rogers,  95  Tenn.  492,  32  S.  W. 
680,  it  was  said  that  the  same  public  policy 
which  protects  a  state  from  being  harassed  by 
litigants  that  seek  to  subject  the  fees  due  Its 
officers  or  employees  will  also  protect  a  munici- 
pal corporation  from  like  imposition,  and  this 
rule  of  exemption  may  be  invoked  by  the  em- 
ployee when  his  creditor  seeks  to  reach  his  sal- 
ary or  emoluments. 

The  earned  fees  of  a  registering  officer  for  a 
city  election  are  not  subject  to  garnishment. 
Sanger  Bros.  v.  City  of  Waco,  15  Tex.  Civ.  App. 
424,  40  S.  W.  549.  In  this  case  the  court  said : 
"Whether  an  officer's  compensation  be  fees  or 
salary,  it  Is  not  collectible  until  the  service  is 
rendered ;  and  If,  when  it  falls  due,  it  Is  sub- 
ject to  garnishment  at  the  instance  of  creditors, 
the  officer  might  not  'be  free  from  the  cares  of 
making  provision  for  his  own  support  and  that 
of  his  family  during  the  term  of  office,'  because 
as  often  as  his  compensation  fell  due  It  might 
by  garnishment  proceedings  be  applied  to  the 
demands  of  creditors." 

This  case  conflicts  with  Thompson  v.  Cullers 
(Tex.  Civ.  App.)  85  8.  W.  412,  and  is  a  later 
dec*  si  on,  but  does  not  refer  to  that  case.  The 
difference  In  the  cases  Is  that  in  the  Hanger 
Bros.  Case  the  city  was  garnished,  while  In  the 
Thompson  Case  an  Individual  who  owed  the  fees 
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of  same,  and  to  disclose  when  and  in  what 
Ruins  and  how  the  salaries  of  himself  and 
son  are  collected,  and  that  so  much  of  the 
said  property  be  subjected  to  the  satisfac- 
tion of  plaintiff's  claims  as  is  necessary, 
and  that  the  real  estate  and  improvements 
be  adjudged  the  property  of  said  William  P. 
Johnson,  and  that  the  same  be  subjected  to 
the  satisfaction  of  his  debt,  and  that  out  of 
his  salary  he  be  required  to  provide  for  and 
pay  this  judgment,  and  for  all  proper  and 
equitable  relief,  general  and  special.  The 
answer  of  the  appellees,  after  denying  that 
either  Johnson  or  any  of  his  family  are  liv- 
ing upon  or  occupying  the  ground  or  prem- 
ises described  in  the  petition,  states,  in  sub- 
stance, that  the  title  to  the  property  was  not 
placed  in  the  said  Emma  for  trie  purpose  of 
delaying  creditors,  and  that  appellee  Wil- 
liam should  not  be  required  to  set  apart  any 


of  his  salary  for  the  payment  oi  plaintiff's 
debt.  The  answer  further  avers,  in  sub- 
stance, that  the  salary  is  paid  to  him  for 
services  as  clerk  of  the  Jefferson  county 
court,  and  that  he  has  no  interest  or  right 
over  any  part  of  the  salary  paid  to  his  son 
William  P.  Johnson,  Jr.,  or  that  he  exercises 
or  ever  has  exercised  any  right  to  said  sal- 
ary, and  that  he  would  not  nave  any  right 
so  to  do.  It  is  then  further  stated  that, 
long  before  the  giving  of  the  note  upon  which 
the  judgment  was  rendered,  he  was  indebted 
to  his  wife  in  the  sum  of  more  than  $20,- 
000,  and  long  before  the  transfer  of  the  land; 
that  he  is  now  county  clerk  as  aforesaid,  and 
that  under  and  by  virtue  of  the  laws  of 
Kentucky  the  said  salary  is  exempt  from 
execution,  attachment,  or  garnishment;  that, 
in  part  satisfaction  of  his  indebtedness  to 
the  said  Emma,  he  did  assign  and  transfer 


for  weighing  was  garnished.  But  neither  case 
places  the  decision  on  such  ground,  and  neither 
case  notices  the  constitutional  provision  set 
forth  in  Highland  v.  Galveston,  1  Tex.  App.  Civ. 
Cas.  (White  &  W.)  |  623,  p.  335.  See  subd.  III., 
Statutory  provision 9. 

And  in  Blair  v.  Marye,  80  Va.  485,  It  was  said 
that  the  salary  of  an  attorney  general  is  of  con- 
stitutional grant  and  of  public  official  right,  and 
is  not  liable  to  attachment  nor  to  be  garnished, 
and,  upon  principles  of  public  policy,  it  has  ab- 
solute Immunity  from  detention  for  debt  or 
counterclaims. 

The  salary  of  a  police  magistrate  is  exempt 
from  attachment.  Central  Bank  v.  Ellis,  20 
Ont.  App.  Rep.  364.  In  this  case  Maclennan, 
J.,  said:  "But  I  also  think  that  the  police 
magistrate  is  a  police  officer  connected  with  the 
administration  of  Justice,  whose  salary  is  ex- 
empt from  attachment,  on  the  ground  of  public 
policy.  He  is  appointed  by  the  Crown  during 
pleasure.  His  salary  is  fixed  by  the  legislature. 
It  Is  attached  to  the  office,  and  its  payment  is 
made  obligatory  on  the  municipality,  and  Is  not 
matter  of  contract  between  the  latter  and  the 
efflcer.  I  think  any  interference  with  such  a 
salary  would  be  an  interference  with  the  office, 
and  with  the  efficient  discharge  of  the  duties 
connected  with  it,  which  might  be  detrimental 
to  the  public  service ;  and  that  the  case  there- 
fore comes  within  the  rule  of  protection." 

In  Troy  Laundry  &  Machinery  Co.  v.  Denver, 
11  Colo.  App.  368,  53  Pac.  256,  It  was  said : 
"It  has  been  uniformly  held  that  by  reason  of 
high  considerations  of  public  policy  the  salary 
of  a  public  official,  whether  state,  county,  or  mu- 
nicipal, was  not  subject  to  garnishment,  not  be- 
cause of  any  exemption  right  to  which  the  offi- 
cer was  entitled,  but  because  the  Interests  of 
the  public  demanded  It." 

In  Mobile  v.  Rowland,  26  Ala.  498,  holding 
that  a  city  could  not  be  garnished  to  subject  the 
salary  of  a  policeman,  it  was  said :  "Aptde 
from  this  the  city  corporation,  which  is  a  gov- 
ernment for  the  city,  Invested  with  certain  at- 
tributes of  sovereignty  delegated  to  it  by  its 
charter,  is  entitled  to  nil  its  offices  by  a  selec- 
tion of  suitable  persons  from  among  the  whole 
community.  This  privilege  would  exist  but  In 
name,  if  those  who  depend  upon  their  salaries 
for  a  livelihood  could  be  deprived  of  such  sal- 
aries by  garnishment,  and  thus  cut  off  from  the 
means  of  subsistence.  The  result  would  be,  that 
only  those  who  were  free  from  debt,  or  who 
could  subsist  without  their  salaries,  could  All 
such  offices,  and  the  public  service  might  suffer 
for  want  of  persons  to  accept  or  bold  them." 
A  subsequent  statute  changed  this  rule.  See 
eubd.  III.,  Statutory  provisions. 
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In  Montgomery  v.  Van  Dora,  41  Ala.  505,  the 
case  of  Mobile  v.  Rowland,  26  Ala.  498,  was  dis- 
tinguished, the  court  saying  that  the  object  of 
the  statute  of  1863  was  to  overthrow  the  doc- 
trine of  that  case. 

In  McLellan  v.  Young,  54  Ga.  399,  21  Am. 
Rep.  276,  it  was  said:  "The  salary  of  a  public 
officer  is,  In  no  fair  sense  of  the  word,  wages. 
Such  salaries  were  not  exempt  under  acts  ex- 
empting "wages,'  They  were  not,  in  the  technical 
sense,  exempt  at  all,  but  for  the  convenience  and 
protection  of  the  public,  the  corporation  was  not 
liable  to  garnishment  for  the  salaries  of  its  offi- 
cers. The  protection  was  not  to  the  officer,  but 
to  the  public,  and  was  Intended  to  prevent  con- 
fusion and  petty  litigation,  and  to  secure  to  the 
public  the  faithful  and  diligent  performance  of 
official  duties  by  its  officers." 

Fees  and  allowances  due  to  a  jailer  cannot  be 
attached  In  the  hands  of  the  sheriff.  Webb  v. 
McCauley,  4  Bush,  8.  This  was  on  the  ground 
that  it  would  be  contrary  to  public  policy,  as 
such  officials  could  not  procure  the  necessary 
supplies  unless  they  pledged  their  fees  and 
charges  against  the  county  to  secure  them,  and 
If  they  could  be  subjected  It  would  result  disas- 
trously to  the  public  Interests. 

In  Keyser  v.  Rice,  47  Md.  203,  28  Am.  Rep. 
448.  it  was  said  that,  "from  considerations  of 
public  convenience,  the  courts  have  long  since 
decided  that  attachments  would  not  lie  against 
the  salaries  of  public  or  municipal  officers." 

But  in  Thompson  v.  Cullers  (Tex.  Civ.  App.) 
35  S.  W.  412,  It  was  held  that  the  earned  fees 
of  a  cotton  weigher  were  subject  to  garnishment. 
The  court  said :  "It  Is  clearly  Implied  from 
these  authorities  and  the  others  cited  in  ap- 
pellant's brief  that  when  the  official  services  are 
performed,  and  the  salary  or  fees  earned  and 
due,  public  policy  does  not  prohibit  their  assign- 
ment. Greenhood,  Pub.  Pol.  151.  As  such  pol- 
icy does  not  prohibit  their  assignment,  we  see 
no  reason  why  they  should  not  be  subjected  by 
garnishment  to  the  debts  of  the  officer." 

Sanger  BroB.  v.  City  of  Waco,  15  Tex.  Civ. 
App.  424,  40  S.  W.  549,  supra,  which  is  a  later 
decision,  conflicts  with  this  case.  See  Roeller 
v.  Ames,  33  Minn.  132,  22  N.  W.  177.  See  also 
subd.  I.,  Creditors'  bills  and  supplementary  pro- 
ceedings. 

III.  Statutory  provisions. 

The  following  cases  sustain  an  attachment  or 
garnishment  of  an  officer's  salary  on  the  ground 
that  a  municipal  corporation  Is  liable  to  be  gar- 
nished, under  the  proper  construction  of  a  stat- 
ute applying  to  corporations. 

The  wages  of  a  "policeman"  may  be  garnished 
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the  salaiy  to  be  paid  to  him  to  her,  the  said 
Emma,  and  out  of  said  salary  so  transferred 
the  said  Emma  made  the  payments  that 
have  been  made  on  the  property,  etc.  It  is 
also  claimed  that  they  have  been  occupying 
the  same  as  a  home,  and  only  temporarily 
absent.  The  reply  may  be  considered  a  com- 
plete traverse  of  all  the  matters  relied  on  as 
a  defense.  Upon  final  hearing  the  court  ad- 
judged in  favor  of  the  appellees,  and  from 
that  judgment  this  appeal  is  prosecuted. 

It  is  the  contention  of  appellee  that  under 
no  state  of  case  could  he  be  required  to  set 
apart  any  part  of  his  salary  for  payment  of 
the  debt  in  question.  He  also  contends  that 
he  had  received,  many  years  before  he  in- 
curred the  debt  sued  on,  a  large  amount  of 
money  from  his  wife,  and  that  he  had  a 
right  to  pay  the  same  to  her,  either  by  an 
assignment  of  the  salary,  or  by  having  the 


land  in  question  conveyed  to  her.  The  ap- 
pellant contends  that,  after  allowing  the 
said  appellee  Johnson  a  sufficient  amount 
of  the  salary  to  support  himself  and  family 
in  a  style  commensurate  to  his  surroundings 
and  social  position,  he  should  be  required 
to  set  apart  annually,  or  from  time  to  time 
as  his  salary  is  paid,  the  surplus,  to  be  ap- 
plied to  the  payment  of  the  judgment  sued 
on.  Appellant  further  contends  that  the 
money  received  by  appellee  from  his  wife 
was  not  an  indebtedness  of  appellee,  and 
that  the  payment  for  the  real  estate  in  ques- 
tion was  in  fact  and  law  paid  for  by  or 
with  appellee's  money,  and  therefore  the  real 
estate  is  liable  or  ought  to  be  subjected  to 
the  payment  of  plaintiff's  claim.  It  is  fur- 
ther contended  by  appellant  that  the  ques- 
tion involved  as  to  the  salary  has  never 
been  passed  upon  by  this  court;  that  the 


In  the  hands  of  the  municipal  corporation,  and 
subjected  to  the  payment  of  a  Judgment  against 
such  policeman,  under  Ala,  act  February  22, 
1866  (Rev.  Code,  |  2895),  providing  that  upon 
all  judgments  and  decrees  In  any  court  of  this 
state  the  plaintiff  shall  have  process  of  garnish- 
ment against  any  municipal  corporation,  sup- 
posed to  be  Indebted  to  the  defendant,  upon  a 
compliance  with  ths  law  in  other  cases  of  gar- 
nishment. Montgomery  v.  Van  Dorn,  41  Ala. 
505. 

And  the  salary  of  a  city  marshal  due  from  a 
city  may  be  subjected  to  garnishment  to  the 
payment  of  a  judgment,  under  the  provision  of 
Ohio  Code  Civ.  Proc.  f  458.  providing  that  an 
action  may  be  brought  to  subject  to  the  payment 
of  a  judgment  any  claim  or  choses  In  action  due 
or  to  become  due  to  the  judgment  debtor,  and 
all  money,  goods,  or  effects  which  he  may  have 
In  the  hands  of  any  person,  body  politic  or  cor- 
porate. Newark  v.  Funk,  15  Ohio  St.  462. 
But  see  Driscoll  v.  Kelly,  5  Ohio  N.  P.  243,  on 
a  later  statute. 

And  the  salary  of  a  deputy  sheriff  Is  subject 
to  attachment,  under  Mont.  Code  Civ.  Proc.  I 
189,  providing  that  all  persons  having  In  their 
possession  or  under  their  control  any  credits  or 
other  personal  property  belonging  to  the  defend- 
ant, or  owing  any  debts  to  the  defendant,  at  the 
time  of  service  upon  them  of  a  copy  of  the  writ 
and  notice,  shall  be  liable  to  the  plaintiff,  and 
Gen.  Laws,  S  202,  providing  that  the  word  "per- 
son"  may  be  applied  to  bodies  politic  and  cor- 
porate. Wnterbury  v.  Deer  Lodge  County,  10 
Mont.  515,  26  Pa c.  1002.  In  this  case,  discussing 
the  application  of  public  policy  to  cases  of  this 
kind,  the  court  said:  "The  debtor's  earnings 
for  thirty  days  prior  to  the  levy  of  a  writ 
are  exempt  from  seizure.  The  servant  of  the 
county  is  thus  secured  in  his  support,  If  he 
earns  It,  and  the  county  is  not  liable  to  lose  the 
services  of  competent  officers.  Indeed,  It  has 
never  been  observed  that  a  county  has  difficulty 
in  obtaining  employees  to  do  its  work,  and  the 
county  may  surely  obtain  as  good  service  from 
those  who  pay  their  debts  as  from  those  who 
avoid  such  payment,  and  are  protected  in  the 
avoidance  by  the  unsatisfying  doctrine  of  public 
policy." 

In  Wilson  ▼.  Lewis,  10  R.  I.  285,  where  a  sal- 
ary due  a  police  sergeant  from  a  city  was  at- 
tached, it  was  held,  under  R.  I.  Rev.  Stat.  chap. 
125.  |  1,  chap.  183,  f  6,  and  chap.  858,  |  2,  au- 
thorizing corporations  to  be  garnished,  that  a 
municipal  corporation  was  not  exempt  from 
this  process. 

In  the  following  cases  It  was  held  that  the 
general  attachment  act  was  held  not  to  exempt 
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the  salary  of  an  officer  after  the  payment  to  his 
agent,  nor  the  fees  of  jurors : 

Money  received  from  the  public  treasury  by 
an  officer  through  an  agent  for  services  Is  sub- 
ject to  attachment  In  the  hands  of  the  agent. 
Kennedy  v.  Aldridge,  5  B.  Mon.  141.  In  this 
case  it  was  said :  "The  objection  that  the  act 
authorizing  the  attachment  and  subjection  of 
the  debtor's  choses  in  action  does  not  include  his 
debts  due  from  the  state  does  not  therefore  apply 
In  this  case,  and  we  think  the  policy  of  secur- 
ing the  intended  compensation  to  the  public 
agents  of  the  state  cannot,  without  violating  the 
provisions  of  the  act  just  referred  to,  be  carried 
farther  than  to  protect  from  attachment  the 
claim  of  the  officer  or  agent  upon  the  state. 
When,  by  his  authority,  It  comes  into  the  hands 
of  an  Individual  It  is  no  longer  a  debt  from  the 
state,  but  becomes  a  debt  from  an  individual* 
which  cannot  be  properly  distinguished  from  any 
other  individual  debt  or  demand,  and  Is  a  chose 
In  action,  liable  to  be  subjected  to  the  debt  of 
the  person  entitled  to  it." 

In  Webb  v.  McCauley,  4  Bush,  8,  the  case  of 
Kennedy  v.  Aldridge,  5  B.  Mon.  141,  was  dis- 
tinguished, as  in  this  case  the  money  was,  at 
the  Institution  of  the  suit.  In  the  hands  of  the 
agent  of  the  county  court,  and  not  in  the  hands 
of  Webb,  and  in  the  Kennedy  Case  the  money 
was  paid  by  the  state  to  the  agent  of  its  credit- 
ors. 

Under  N.  H.  Gen.  Stat.  chap.  230,  |  28,  pro- 
viding that  if  it  appears  that  the  trustee  had  in 
his  possession,  at  the  time  of  the  service  of  the 
writ  on  him,  or  at  any  time  after,  any  money, 
goods,  chattels,  rights,  or  credits  of  the  defend- 
ant he  shall  be  adjudged  chargeable  therefor, 
the  fees  of  a  juror  due  him  from  a  county  are 
held  to  be  moneys,  rights,  or  credits,  and  are 
attachable  on  trustee  process.  Wardwell  v. 
Jones,  58  N.  H.  305. 

In  the  following  case  the  general  attachment 
act  was  held  not  applicable  to  salaries  of  offi- 
cers other  than  municipal : 

Under  Ala.  Rev.  Code,  I  2948,  authorising 
money  to  be  attached  in  the  hands  of  an  at- 
torney at  law,  sheriff,  or  other  officer,  tbe  sal- 
ary of  a  tax  assessor  cannot  be  reached  by  gar- 
nishment. Prultt  v.  Armstrong,  56  Ala.  306. 
In  this  case  the  court  said  that  "the  exemption 
the  statute  Intends  to  remove  is  that  which,  un- 
der some  circumstances,  originated  from  the  re- 
lation of  the  garnishee  as  a  public  officer.  That 
he  is  a  public  officer  does  not  relieve  him  from 
subjection  to  garnishment.  The  exemption  to 
which  the  appellee  is  entitled  originates  from 
the  character  of  the  fund  it  Is  sought  to  con- 
demn. .  .  .  The  compensation  of  the  as- 
sessor, and  the  salary  of  the  governor,  and  the 
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decisions  heretofore  rendered  where  parties 
sought  to  garnish  fees  or  salaries  cf  officers 
have  no  application  to  the  question  involved 
in  this  case.  It  is  not  contended  that  the 
plaintiff  could  attach  salaries  in  the  hands 
of  the  state  or  its  officers,  and  require  the 
money  to  be  paid  directly  to  the  plaintiff, 
but  it  is  contended  that  the  court  may  law- 
fully require  the  appellee  to  pay  into  court 
or  to  its  receiver,  in  instalments,  so  much 
of  the  salary  as  is  not  necessary  for  his  sup- 
port as  aforesaid.  Many  authorities  are 
cited  by  appellant. 

We  are  not  aware  of  any  decisions  of  this 
court  in  which  the  precise  question  here 
presented  has  ever  been  passed  upon,  nor 
do  we  find  any  statute  expressly  providing 
that  officers'  fees  or  salaries  shall  not  be 
subjected  to  the  payment  of  debts  against 
them.     But  it  is  very  earnestly  contended 


for  appellee  that  various  decisions  of  this, 
court  announce  the  doctrine  that  it  is  con- 
trary to  public  policy  to  so  subject  the  fees 
or  salaries  of  officers.  But,  as  before  in- 
timated, the  appellant  contends  that  no  such 
rule  or  doctrine  is  contained  in  any  of  the 
decisions  in  this  court,  and  refers  us  to  many 
decisions  which,  as  he  assumes,  sustain  his 
contention.  We  will  now  proceed  to  notice- 
some  of  the  authorities  from  statca  other 
than  Kentucky  relied  on  in  support  of  ap- 
pellant's contention:  Pendleton  v.  Perkins  r 
49  Mo.  505,  is  cited.  The  court  in  that  case 
held  that,  notwithstanding  municipal  cor- 
porations are  exempt  by  statute  from  credi- 
tors' bills  or  garnishment,  nevertheless- 
money  due  the  defendants  in  the  city  treas- 
ury might  be  subjected  by  proceedings  in 
equity  for  the  payment  of  plaintiff's  claim. 
But  from  the  opinion  in  this  case  we  find 


compensation  of  all  public  officers,  is  free  from 
seizure  under  legal  process,  not  on  any  techni- 
cal inquiry  as  to  whether  there  is  a  legal  rem- 
edy for  its  recovery,  or  the  form  of  the  remedy, 
but  on  high  considerations  of  public  policy/* 

In  the  following  cases  salary  was  held  to  be 
exempt  under  the  exemption  act : 

The  salary,  under  $300,  of  a  municipal  officer 
cannot  be  garnished,  under  Oa.  act  18*0  (Cobb, 
188S,  §  2),  providing  that  all  banks,  banking 
companies,  and  other  corporations  in  this  state, 
except  municipal  corporations,  shall  be  liable  to 
be  garnished  for  the  salaries  of  its  officers,  in 
all  cases  where  the  salary  exceeds  the  sum  of 
$500.  Holt  v.  Experience,  26  Ga.  113.  In  this 
case  it  was  said  that  by  proper  construction  of 
this  act  the  salary  would  be  exempt  whether 
It  amounted  to  $500  or  not. 

And  the  salary  of  an  officer  cannot  be  seised 
and  sold  for  a  debt,  under  La.  Civ.  Code,  art. 
1987,  providing  that  there  are  also  rights  which 
are  merely  personal  that  cannot  be  held  liable 
to  the  payment  of  debts.  These  are  the  rights 
of  personal  servitude  to  money  due  for  the  sal- 
ary of  an  ofllcer,  or  wages  or  recompense  for 
personal  services.  Wild  v.  Ferguson,  23  La. 
Ann.  752. 

And  under  La.  Civ.  Code,  art.  1987,  the  sal- 
ary of  a  city  assessor  is  exempt  from  execution, 
he  being  the  officer  of  a  political  corporation. 
Chaudet  v.  De  Jong,  16  La.  Ann.  399. 

In  proceedings  In  aid  of  execution  the  wages 
or  salary  of  a  superintendent  of  a  county  in- 
firmary, earned  within  three  months, — he  being 
the  head  of  a  family, — are  "personal  earnings," 
and,  as  such,  exempt  from  execution  if  the  same 
are  necessary  for  the  support  of  himself  and 
family,  within  the  meaning  of  Ohio  Rev.  Stat. 
9  5430,  providing  that  every  person  who  has  a 
family,  and  every  widow,  may  hold  the  follow- 
ing property  exempt  from  execution,  attach- 
ment, or  sale  tor  any  debt,  damage,  fine,  or 
amercement :  "The  personal  earnings  of  the 
debtor," — when  it  Is  made  to  appear  that  such 
earnings  are  necessary  for  the  support  of  such 
debtor  or  of  his  or  her  family,  except  the  debt 
is  for  necessaries,  and  then  only  90  per  cent  of 
the  earnings  are  exempt.  Driscoll  v.  Kelly,  5 
Ohio  N.  P.  243. 

In  Catlin  v.  Ensign,  29  Pa.  264,  It  was  said 
that  Pa.  act  April  15,  1845,  |  5,  provides  that 
the  wages  of  any  laborer,  or  the  salary  of  any 
person  in  public  or  private  employment,  shall 
not  be  liable  to  attachment  In  the  hands  of  the 
employer. 

In  Highland  v.  Galveston.  1  Tex.  App.  Civ.  Cas. 
(White  &  W.)  S  623,  p.  335,  it  was  said  that 
Texas  Constitution,  art.  16.  f  28,  provides  that 
no  current  wages  for  personal  services  shall 
64  L.  R.  A. 


ever  be  subject  to  garnishment,  and  that  in 
cases  arising  since  Its  adoption  a  municipal  cor- 
poration cannot  be  garnished  for  wages  due  an 
employee. 

This  case  and  the  constitutional  provision  are 
not  referred  to  in  Thompson  v.  Cullers  (Tex. 
Civ.  App.)  35  8.  W.  412,  and  Sanger  Bros.  v. 
City  of  Waco,  15  Tex.  Civ.  App.  424,  40  S.  W. 
549.  See  subd.  II.,  On  the  ground  of  public  pol- 
icy. 

But  fees  were  held  not  to  be  wages  in  the 
following  case: 

In  Porter  v.  Cobb,  4  Lea,  482,  where  a  com- 
missioner was  appointed  by  the  county  court  to 
partition  land,  and  his  fees  were  collected  as 
costs  and  held  by  the  sheriff,  who  applied  the 
money  to  the  payment  of  an  execution  in  hie 
hands  against  the  commissioner,  It  was  held 
that  the  same  was  not  exempt  under  Tenn. 
Acts  1870-71  (Thompson  A  S.  Code,  §  2107a), 
providing  there  shall  be  exempt  from  execu- 
tion, attachment,  or  garnishment  $30  of  the 
wages  of  mechanics  or  other  laboring  men.  In 
this  case,  the  case  of  Bank  of  Tennessee  v. 
Dlbrell,  3  Sneed,  379,  to  the  effect  that  salaries 
of  public  officers  are  exempt,  was  held  not  to 
apply  to  costs  taxed  in  favor  of  the  commis- 
sioners for  partition. 

A  county  Is  chargeable  in  trustee  process  for 
compensation  due  to  a  messenger  In  charge  of 
its  courthouse,  under  appointment  of  the  county 
commissioners  at  a  fixed  salary  ordered  to  be 
paid  from  the  county  treasury.  Adams  v.  Ty- 
ler, 121  Mass.  380.  In  this  case  It  was  said  that 
the  salary  of  a  messenger  having  charge  of  a 
courthouse  constituted  a  contract,  and  differed 
from  the  case  of  Williams  v.  Boardman,  9  Allen, 
570,  which  held  that  a  county  was  not  charge- 
able as  trustee  for  the  fees  of  a  juryman,  as  that 
decision  was  on  the  ground  that  a  juror's  serv- 
ices were  not  rendered  on  any  contract  and  the 
compensation  Is  allowed  by  the  court,  and  is 
neither  goods,  effects,  or  credits,  within  the 
meaning  of  the  statute.  The  court  further  said  ; 
"The  fact  that  the  legislature,  In  adopting  Rev. 
Stat.  chap.  109,  f  6,  struck  out  a  provision  rec- 
ommended In  the  commissioners'  report,  except- 
ing counties,  towns,  parishes,  and  religious  so- 
cieties from  liability  to  be  summoned  as  trus- 
tees, Is  a  plain  manifestation  of  their  intent 
that  all  those  corporations  should  be  so  liable. 
That  provision  of  the  Revised  Statutes  Is  sub- 
stantially re-enacted  in  Gen.  Stat.  chap.  142, 
fi  1,  10." 

IV.  School  teacher* t  talary. 

A  school  teacher  is  not  what  Is  properly  called 
a  public  officer,  but  his  employment  is  in  a  public 
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that  the  debtor  was  not  an  officer.  And  it 
seems  that,  even  in  the  absence  of  such  stat- 
ute, it  has  been  held  that  towns  and  cities 
could  not  be  garnished  for  a  sum  due  an 
officer  as  part  of  his  salary.  Fortune  v. 
St.  Louis,  23  Mo.  230;  Hawthorn  v.  St. 
Louis,  11  Mo.  59,  47  Am.  Dec  141.  The 
court  further  said:  "Public  policy  forbids 
creditors  from  thus  stepping  in  between  the 
city  and  its  public  servants;  and  the  stat- 
ute, in  seeking  to  prevent  any  future  at- 
tempt in  that  direction,  went  much  further, 
and  included  all  kinds  of  liabilities,  so  that 
a  debtor's  funds,  if  in  the  hands  of  a  muni- 
cipal corporation,  are  placed  beyond  the 
reach  of  his  creditors  by  statutory  garnish- 
ment.'9 The  court,  however,  held  in  this 
case  that  the  funds  of  the  debtor  were  not 
exempt  simply  because  the  same  are  placed 
in  the  city  treasury,  or  under  the  control  of 


the  city.  Dill.  Mun.  Corp.  {  101,  is  also 
cited,  together  with  the  notes.  We  are  un- 
able to  see  that  either  the  author  or  the  notes 
sustain  appellant.  The  weight  of  author- 
ity referred  to  by  the  writer,  as  well  as  his 
own  opinion,  seems  to  be,  even  in  the  ab- 
sence of  statute,  that  municipalities  are  not 
subject  to  garnishment  for  the  salaries  of 
their  officers.  The  case  of  Luthy  v.  Woods, 
1  Mo.  App.  167,  holds  that,  although  a  muni- 
cipality is  not  subject  to  garnishment,  a 
debt  due  from  it  to  a  debtor  may  be  reached 
by  proceedings  in  equity,  and  subjected  to 
the  payment  of  plaintiff's  claim,  although 
the  municipality  is  not  subject  to  garn- 
ishment. P*it  it  does  not  appear  in  this 
case  that  the  debt  there  subjected  was  the 
salary  of  an  officer.  We  are  unable  to  see 
that  the  opinion  in  McDermutt  v.  Strong,  4 
Johns.  Oh.  690,  has  any  bearing  upon  the 


capacity,  and  he  Is  treated  In  some  cases  as  a 
public  official,  and  In  others  he  is  not.  The  au- 
thorities are  not  uniform  as  to  exemption  of  his 
•alary  from  attachment  and  garnishment. 

Where  a  school  teacher's  wages  were  gar- 
nished, it  was  held  that  it  is  not  consistent  with 
public  pellcy  to  subject  the  stipends  of  persons 
in  public  employment  to  be  suspended  or  reached 
In  that  way.  It  was  farther  held,  under  Mich. 
Oomp.  Laws  1871,  f  6608,  providing  that  no  per- 
son shall  be  adjudged  a  garnishee  by  reason  of 
any  money  In  his  hands  as  a  public  officer  for 
which  he  Is  accountable  merely  as  such  officer  to 
the  principal  defendant,  that  the  salary  due 
from  a  school  district  could  not  be  garnished. 
School  Diet.  No.  4  v.  Gage,  89  Mich.  484,  88 
Am.  Bep.  421. 

In  Allen  v.  Bussell,  78  Ky.  106,  holding  that 
the  compensation  of  a  common-school  teacher 
cannot  be  attached  on  the  ground  that  the  of- 
ficers of  the  state  are  not  subject  to  garnish- 
ment. It  was  further  held  that  "the  common- 
wealth has  undertaken  to  establish  and  carry 
on  at  public  expense  a  system  of  common 
schools,  and  cannot  permit  the  wages  of  teach- 
ers to  such  schools  to  be  Intercepted,  whereby 
it  may  be  deprived  of  their  services,  and  the  ef- 
ficiency of  the  system  may  be  impaired.'* 

The  salary  of  a  teacher  In  the  employ  of  the 
board  of  education  of  a  city,  payable  at  the  ex- 
piration of  each  month.  Is  not  subject  to  garn- 
ishment, under  Qa.  Code,  §  3664,  providing  that 
all  Journeymen,  mechanics,  and  day  laborers 
shall  be  exempt  from  the  process  and  liability 
of  garnishment  on  their  dally,  weekly,  or  month- 
ly wages,  except  for  those  for  provisions  or 
board.  Hlghtower  v.  Slaton,  64  Ga.  108,  21 
Am.  Rep.  278.  In  this  case  the  court  said  the 
defendant  was  employed  by  the  board  of  edu- 
cation as  a  teacher  to  promote  the  public  in- 
terests as  contemplated  by  the  act  of  general 
assembly  of  the  state,  at  a  salary  which  was  by 
the  contract  to  be  paid  at  the  end  of  each 
month.  "If  their  wages  on  which  they  and 
their  families  are  dependent  for  support  is  lia- 
ble to  process  of  garnishment  the  public  will  be 
deprived  of  their  services  because  they  cannot 
afford  to  engage  in  a  business,  which  must  nec- 
essarily, if  they  perform  their  duty,  occupy 
their  whole  time,  and  they  cannot  labor  In  their 
vocation  without  meat  and  bread  and  where- 
withal to  be  clothed." 

But  in  Bates  v.  Bates,  74  Ga.  105,  It  was  held 
that  a  teacher's  wages  might  be  garnished  for 
alimony,  where  the  record  did  not  show  whether 
his  wages  were  to  be  paid  dally,  monthly,  or 
weekly.  It  was  further  held,  as  the  defendant 
could  have  been  imprisoned  for  nonpayment  of 
alimony,  and  so  deprived  of  all  means  of  sup- 
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porting  himself,  that  this  claim  occupied  a  dif- 
ferent position  from  an  ordinary  debt. 

A  district-school  teacher  is  not  a  public  of- 
ficer whose  salary  cannot  be  attached.  Sey- 
mour v.  Over-Biver  School  Disk  68  Conn.  602, 
3  AtL  652.  In  this  case  the  court  said:  "A 
teacher  is  not  an  officer  In  the  ordinary  sense  of 
the  word.  He  Is  not  usually  elected  or  ap- 
pointed, but  Is  employed — contracted  with.  He 
has  duties  to  perform  Incident  to  his  employ- 
ment, but  they  are  not  official  duties,  and  he  is 
not  under  oath.  We  see  no  good  reason  why 
his  salary  should  not  be  liable  for  his  debts, 
in  the  same  way  as  the  compensation  of  others 
employed  by  the  district.' 
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V.  Officers  of  municipal  corporations    in   Ken- 
tucky. | 

The  salaries  of  officers  of  municipal  corpora- 
tions In  Kentucky  seem  to  be  placed  on  a  dif- 
ferent footing  from  those  of  state  officers,  jail- 
ers, and  school  teachers.  In  that  state  the 
creditor  may  attach  the  salary  due  to  an  of- 
ficer of  a  municipal  corporation.  This  Is  on  the 
ground  that  a  city  may  be  sued  at  law  or  in 
equity. 

Salaries  of  officers  of  towns  and  cities  may 
be  attached  and  subjected  to  the  payment  of 
their  debts,  where  the  salary  is  earned  and  set 
apart.  Speed  v.  Brown,  10  B.  Mon.  108.  But 
it  was  said  that  a  bill  In  anticipation  of  future 
salary  to  become  due  for  services  to  be 
rendered  in  future  could  not  be  sustained 
as  it  would  result  In  expelling  the  debtor 
from  public  service.  In  this  case  the  case 
of  Divine  v.  Harvle,  7  T.  B.  Mon.  438,  18 
Am.  Dec.  194,  which  held  that  money  due 
the  auditor  from  the  commonwealth  could  not 
be  attached,  was  distinguished,  on  the  ground 
that  a  city  may  be  sued  at  law  or  In  equity. 

The  salaries  of  officers  of  towns  and  cities 
may  be  attached  and  subjected  to  the  payment 
of  their  debts  by  the  coercive  process  of  the  law. 
But  the  salary  of  a  state  officer  cannot  be  at- 
tached because  the  state,  being  a  necessary 
party,  cannot  be  sued.  Rodman  v.  Musselman, 
12  Bush,  364,  28  Am.  Rep.  724.  In  this  case 
the  court  said:  "A  town  or  city,  being  a  mu- 
nicipal corporation,  Is  as  subject  to  suit  for 
what  it  owes  as  is  a  private  individual,  and  any 
fund  due  from  It  to  a  debtor  Is  as  subject  to 
attachment  or  garnishment  while  In  its  hands 
as  if  It  were  a  private  Individual.  Nor  do  we 
believe  that  the  coercive  appropriation  of  the 
salary  of  an  officer  of  one  of  our  towns  or  cities 
to  payment  of  his  debts  conflicts  with  public 
policy.  The  provisions  of  the  474th  section  of 
the  Code  are  general,  and  apply  to  all  debtors* 
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case  at  bar.  In  Lyell  v.  St.  Clair  County, 
3  McLean,  580,  Fed.  Cas.  No.  8,621,  the 
plaintiff  sought  to  subject  certain  bonds, 
mortgages,  and  assets  under  the  control  of 
defendants  for  payment  of  two  judgments 
at  law  recovered  against  them.  The  court 
below  sustained  a  demurrer,  but  the  su- 
preme court  reversed  the  judgment,  and,  aft- 
er a  discussion  of  the  questions  involved, 
from  which  it  appears  that  under  the  stat- 
ute of  Michigan  the  county  might  be  sued, 
said:  "The  county  being  made  subject  to 
a  suit,  no  serious  objection  is  perceived 
against  reaching  the  rights  in  question  by 
the  ordinary  exercise  of  chancery  powers, 
independently  of  statutory  provisions."  It 
appears  from  the  opinion  in  Furlong  v. 
Thotnssen,  10  Mo.  App.  364,  that  the  court 
held  that  a  debt  due  by  a  municipal  corpo- 
ration to  its  creditor  may,  by  a  creditors' 
bill,  be  subjected  to  the  satisfaction  of  judg- 
ment against  the  latter.  In  this  case  it  ap- 
pears that  the  debt  due  Thomssen  was  for 
erecting  an  engine  house  for  the  city. 
In  Browning  v..  Bettis,  8  Paige,  568,  it  is, 
in  substance,  held  that  the  salary  or  compen- 
sation to  become  due  at  a  future  time  for 
the  performance  of  services  which  had  not 
been  completed  at  the  time  of  filing  the  bill 
could  not  be  reached  by  a  creditors'  bill. 
But  where  all  the  services  to  entitle  de- 
fendant to  his  salary  or  compensation  had 
been  rendered  at  the  time  of  filing  the  com- 
plainant's bill,  such  salary  or  compensation 
may  be  reached  by  the  creditor,  although  it 
had  not  become  actually  payable  when  the 
bill  was  filed.  It  seems  that  the  defendant  in 
this  case  was  a  census  taker.  It  was  de- 
cided in  McCoun  v.  Dorsheimer,  1  Clarke, 
Ch.  144,  that  the  unearned  salary  of  an  of- 
ficer cannot  be  reached  by  creditors'  bill,  but 
so  much  of  the  salary  as  is  earned  and  due 
at  the  time  of  the  filing  of  the  bill  may  be 
subjected.  The  same  doctrine  announced  in 
the  case  supra  is  reaffirmed  in  Smith  v. 

,  4  Edw.  Ch.  653.    The  object  there 

sought  was  to  subject  one  quarter's  salary 
of  one  of  the  judges  of  New  York  city.  It 
may  be  inferred  from  the  decision  in  Hadley 

and  render  all  equitable  estates  liable  to  their 
provisions,  unless  the  same  are  exempt  by  law 
from  the  payment  of  indebtedness.  In  the  case 
of  Speed  v.  Brown,  10  B.  Mon.  109,  this  court 
decided  that  the  salary  of  the  marshal  of  the 
city  of  Louisville  was  subject  to  the  payment  of 
his  debts,  and  that  the  same  could  be  attached 
on  the  return  of  no  property  found,  and  ap- 
plied to  the  payment  of  his  judgment  creditor. 
This  decision  was  rendered  in  1849,  and  has 
been  acquiesced  In  without  legislative  or  ju- 
dicial change  ever  since,  and  must  now  be  re- 
garded as  the  law  of  this  state.  We  see  no 
sound  public  policy  that  this  rule  of  law  con- 
travenes." 

And  the  amount  due  by  a  city  or  set  apart  to 
the  officer  by  the  city's  authority  for  services 
performed  or  about  to  be  performed  so  that 
the  officer  has  the  right  to  demand  and  receive 
It,  Is  a  proper  subject  of  garnishment  and  can 
be  subjected  to  the  satisfaction  of  debts  due 
by  the  officer  as  any  other  chose  In  action;  but 
wages  or  salary  not  due  at  the  commencement  of 
suit,  but  which  may  be  earned  by  a  city  officer 
after  the  suit  Is  commenced,  cannot  be  attached 
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t.  Pealody,  13  Gray,  200,  that  the  supreme 
court  of  Massachusetts  sustains  the  doctrine 
announced  in  the  foregoing  opinions.  The 
supreme  court  of  Arkansas  decided  in  Big- 
gin v.  Hillard,  56  Ark.  476,  20  S.  W.  402, 
that  (we  quote  from  the  syllabus),  "while 
a  county  is  not  subject  to  the  ordinary  pro- 
cess of  garnishment,  yet,  in  equity,  when  the 
interest  of  the  public  will  not  be  injurious- 
ly affected,  the  claim  of  an  insolvent  credi- 
tor of  the  county  may  be  subjected,  by  sale 
or  compulsory  assignment  thereof,  to  the 
payment  of  his  debts."  The  demand  sought 
to  be  subjected  was  a  debt  due  from  the  coun- 
ty to  the  defendant  for  repairing  the  court- 
house. The  court,  in  the  opinion,  said: 
"The  courts  commonly  concur  in  holding 
that  public  policy  forbids  any  interference 
between  the  county  and  its  contractor  under 
such  circumstances  if  the  work  is  still  in 
progress,  for  the  interference  would  tend 
to  retard  the  occupancy  of  the  building." 
The  court,  in  diseussing  the  fact  that  the 
county  could  not  be  sued,  recognized  the 
doctrine  to  be  that  a  county  was  not  subject 
to  garnishment,  and  in  referring  to  the  case 
of  Boone  County  v.  Keck,  31  Ark.  387,  said: 
"it  was  a  suit  directly  against  the  county. 
The  plaintiff's  judgment  debtor  was  not  a 
party  to  it,  and  the  only  relief  asked  was 
against  the  county.  In  the  case  at  bar  the 
plaintiff's  debtor  is  the  party  against  whom 
relief  is  sought,  and  the  county  is  not  sued. 
Therein  lies  the  cardinal  difference  between 
the  cases.  The  complaint  states  a  cause  of 
action  against  Hillard,  and  shows  a  right 
in  the  plaintiff  to  subject  the  debt  due  by 
the  county  to  the  satisfaction  of  his  demand. 
That  can  be  accomplished  under  proper  or- 
ders of  the  court, — aa  by  a  sale  or  compul- 
sory assignment  of  the  debt  for  the  purpose 
of  applying  the  proceeds  to  the  satisfaction 
of  any  judgment  which  the  plaintiff  is  enti- 
tled to  recover."  In  Knight  v.  Nash,  22 
Minn.  453,  the  supreme  court  of  Minnesota 
held  (quoting  from  the  syllabus)  that  "a 
debt  due  from  a  municipal  corporation  to  a 
judgment  debtor,  even  though  denied  by  the 
corporation,  may  be  reached  by  a  final  or- 

or  subjected  to  the  payment  of  the  officer's 
debts.  Bridgeford  v.  Keenehan,  8  Ky.  L.  Rep. 
268. 

VI.  Summary. 

An  attempt  to  subject  officers'  salaries  to  the 
claims  of  their  creditors  Is  met  in  three  several 
ways :  First,  that  the  state  or  municipality  is 
not  subject  to  garnishment.  This  is  a  general 
rule  and  is  not  within  the  scope  of  this  note. 
Second,  that  the  salary  is  protected  from  garn- 
ishment on  the  ground  of  public  policy.  This 
is  the  general  rule  in  the  absence  of  statutory 
provision.  Third,  that  the  exemption  of  salary 
is  within  the  statutory  exemption.  This  Is 
controlled  by  the  construction  placed  upon  the 
various  statutory  and  Code  provisions. 

See  further,  as  to  creditor's  bill  against  a 
municipal  corporation  to  reach  money  due  from 
it  to  the  judgment  debtor,  Addyston  Pipe  <t 
Steel  Co.  v.  Chicago,  170  III.  580,  44  L.  R.  A. 
405,  48  N.  E.  9C7.  As  to  garnishment  of  coun- 
ty, see  note  to  State  ew  rel.  Summerfleld  v.  Ty- 
ler (Wash.)  37  L.  R.  A.  207.  I.  T. 
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der  upon  disclosure,  directing  the  transfer 
of  the  claim,  and  appointing  a  receiver  to 
collect  it  for  the  benefit  of  the  creditor. 
The  rule  that  a  debt  due  from  a  municipal 
corporation  cannot  be  reached  by  process 
of  garnishment  has  no  application  to  an  or- 
der of  this  character.1'  The  debt  sought  to 
be  subjected  in  this  case  was  not  due  as  sal- 
ary or  fee.  We  fail  to  see  that  the  case  of 
Whidden  v.  Drake,  5  N.  H.  13,  has  any  ap- 
plication to  the  case  at  bar.  The  supreme 
court  of  Connecticut,  in  Bray  v.  Wallingford, 
20  Conn.  416,  held  that  a  town  is  subject 
to  the  process  of  attachment  in  a  suit 
brought  against  its  creditor.  The  supreme 
court  of  Ohio,  in  "Newark  v.  Funk,  15  Ohio 
St.  462,  decided  that  salaries  of  officers  of 
incorporated  cities,  due  and  unpaid,  might 
be  subjected  by  judgment  creditors  of  such 
officers  to  the  payment  of  such  judgments, 
under  the  provisions  of  the  Code  of  Civil 
Procedure.  The  Code  provision  referred  to 
is  substantially  the  same  as  the  provision 
of  the  Kentucky  Code  in  regard  to  the  en- 
forcement of  judgments.  2  Shinn,  Attachm. 
$  501,  is  cited  by  appellant,  but  the  doctrine 
there  announced  does  not  seem  to  be  differ- 
ent from  that  announced  in  the  opinions 
supra. 

This  action  is  assumed  to  be  authorized 
by  $  430,  Ky.  Civil  Code  of  Practice,  which 
we  deem  it  unnecessary  to  quote.  The  ap- 
pellant refers  us  to  numerous  decisions  of 
this  court  in  support  of  his  contention, 
which  we  have  carefully  examined,  but 
deem  it  unnecessary  to  refer  to  in  detail,  but 
will  only  refer  to  such  as  we  think  neces- 
sary. It  was  held  in  Field  v.  Chipley,  79 
Ky.  260,  42  Am.  Rep.  215,  that  a  contract 
by  which  the  clerk  of  the  Louisville  chan- 
cery court  transferred  and  assigned  to  a 
trustee,  for  the  benefit  of  appellant,  in  con- 
sideration of  a  debt  due  him,  all  the  fees 
and  emoluments  of  his  office  in  the  future, 
until  the  debt  was  paid,  with  conditions  to 
pay  deputies,  etc.,  was  void.  It  is  against 
public  policy  that  such  contracts  should  be 
enforced.  That  the  auditor  has,  under  the 
statute,  the  right  to  look  to  the  clerk  for 
taxes  on  suits  collected  by  him.  The  trus- 
tee will  not  be  recognized  as  the  person  to 
receive  them.  In  Johnson  v.  Elkins,  90  Ky. 
163,  8  L.  R.  A.  552,  13  S.  W.  448,  it  was 
held  that  when  pension  money  was  invested 
in  land  the  land  was  subject  to  the  debts  of 
the  pensioner.  This  proposition  has  been 
so  often  and  so  recently  decided  that  any 
further  reference  to  the  same  is  unnecessary. 
It  may  be  remarked  that  it  was  decided  by 
this  court  in  Hudspeth  v.  Harrison,  6  Ky. 
L.  Rep.  304,  that  pension  money  is  exempt 
only  until  it  reaches  the  hands  of  the  pen- 
sioner. In  Rodman  v.  Musselman,  12  Bush, 
354,  23  Am.  Rep.  724,  it  was  held  that  sala- 
ries of  officers  of  towns  and  cities  may  be 
attached  and  subjected  to  the  payment  of 
their  debts;  but  tike  salary  of  a  Btate  officer 
cannot  be  attached,  because  the  state,  being 
a  necessary  party,  cannot  be  sued.  It  is 
otherwise  as  to  a  town  or  city.  Stone  v. 
Mayo,  21  Ky.  L.  Rep.  1559,  55  S.  W.  700,  is 
referred  to.  The  opinion  in  this  case  holds 
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that  the  auditor  might  withhold  money  due 
a  circuit  clerk  on  account  of  the  clerk's 
official  indebtedness  on  account  of  unconsti- 
tutional payment  made  to  him  as  clerk  dur- 
ing a  former  term  of  office;  the  action  of 
the  auditor  being  based  upon  $  4701,  Ky. 
Stat.  It  was  said  in  the  opinion  that  there 
seemed  to  be  no  reasons  of  public  policy 
which  would  preclude  the  auditor  from  so 
withholding  the  former  indebtedness  of  the 
clerk  to  the  commonwealth.  It  may  be  con- 
ceded that  this  court,  in  Teeter  v.  Williams, 
3  B.  Mon.  562,  39  Am.  Dec.  485,  in  substance 
decided  that  the  plaintiff,  by  the  aid  of  the 
chancellor,  could  attach  whatever  might  be 
due  his  debtor  for  labor  already  performed, 
and  he  might  attach  whatever  might  become 
due  upon  an  existing  contract  for  his  future 
labor.  But  neither  the  creditor  nor  chan- 
cellor could  compel  him  to  work  out  his  part 
of  the  contract,  so  as  to  earn  the  promised 
reward  for  the  exclusive  use  of  his  creditor. 
In  the  case  of  Kennedy  v.  Aldridge,  5  B. 
Mon.  141,  it  appears  that  Robinson,  by  the 
authority  of  Kennedy,  had  drawn  $50  as  his 
compensation,  as  one  of  the  commissioners 
of  Garrard  county,  for  taking  in  the  lists 
of  taxable  property.  The  court  below  held 
that  the  money  in  Robinson's  hands  was 
subject  to  the  attachment.  In  passing  upon 
this  question,  this  court  said:  "It  is  con- 
tended, on  the  authority  of  the  case  of  Di- 
vine v.  Uarvie,  7  T.  B.  Mon.  439,  18  Am. 
Dec.  194,  that  the  fund  now  in  question,  be- 
ing the  compensation  payable  by  the  state 
to  a  public  officer  or  agent,  should  be  pro- 
tected until  it  reaches  the  hands  of  the  offi- 
cer or  agent.  But  this  case  differs  essen- 
tially from  the  one  referred  to,  in  the  fact 
that  in  that  case  the  money  attempted  to  be 
appropriated  to  the  satisfaction  of  the 
creditor's  demand  remained  in  the  treasury, 
whereas  in  this  it  has  been  paid  to  the  au- 
thorized agent  of  the  person  entitled  to  re- 
ceive it  from  the  state.  The  objection  that 
the  act  authorizing  the  attachment  and  sub- 
jection of  the  debtor's  choses  in  action  does 
not  include  his  debts  due  from  the  state  does 
not.  therefore,  apply  in  this  case."  We  have 
examined  the  case  of  Speed  v.  Brown,  10  B. 
Mon.  108,  but  the  doctrine  therein  an- 
nounced is  in  accord  with  other  decisions 
noticed ;  hence  we  need  not  restate  the  same 
proposition. 

The  appellees  cite  numerous  authorities 
in  support  of  their  contention,  which  we 
have  examined  at  great  length.  It  may  be 
taken  as  well  settled  that  in  the  case  of 
jailers,  school  commissioners,  and  school 
teachers,  their  salaries  should  not  be  sub- 
jected to  the  claims  of  creditors,  for  reasons 
given  in  the  several  opinions.  The  opinions 
chiefly  rest  upon  the  ground  of  public  pol- 
icy,— that  the  salaries  are  necessary  to  en- 
able those  officers  to  discharge  the  duties 
resting  upon  them.  It  is  not  the  contention 
of  appellant  that  he  can,  by  an  ordinary  at- 
tachment or  garnishment,  subject  the  sal- 
ary of  appellee,  nor  appropriate  the  whole 
of  it  to  the  payment  of  his  claim.  It  is  the 
contention  of  appellant  that  the  proof  in 
this  case  shows  conclusively  'that  $3,000  per 
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annum  is  amply  sufficient  to  support  the  ap- 
pellee in  the  style  in  which  he  moves  and 
sufficient  for  an  ample  support  commensur- 
ate with  his  social  position ;  and  it  is  argued 
that  a  court  of  equity  haa  the  power,  and 
that  it  ought,  by  appropriate  orders,  to  com- 
pel the  appellee  to  set  aside  from  time  to 
time  a  reasonable  portion  of  his  salary  for 
the  payment  of  plaintiff's  claim.  It  may  be 
conceded  that  there  is  some  conflict  of  au- 
thority upon  this  question.  It  does  not  seem 
to  have  been  directly  passed  upon  by  this 
court.  Nor  do  we  deem  it  necessary  to  now 
decide  as  to  the  power  of  a  court  of  equity 
to  make  such  orders  as  are  contended  for  by 
appellant.  Undoubtedly,  one  of  the  objects 
in  allowing  to  officers  fees  or  salaries  is  for 
their  support,  and  to  enable  them  to  dis- 
charge the  duties  of  office;  but  we  are  not 
inclined  to  the  opinion  that  it  was  the  in- 
tention of  the  lawmakers  to  limit  such  com- 
pensation to  the  actual  necessaries  of  life, 
but,  rather,  that  it  was  intended  to  allow 
such  officers  compensation  commensurate 
with  the  official  duties  and  responsibilities 
devolving  upon  them.  And  inasmuch  as 
most  men  desire  to  accumulate  something, 
and  the  public  commends  such  desire,  we 
think  it  not  unreasonable  that  the  lawmak- 
ers intended  that  the  omcers  might  have  like 
opportunities.  Under  our  present  Consti- 
tution, no  officer  except  the  governor  is  al- 
lowed a  greater  compensation  than  $5,000 
per  annum.  This  being  true,  we  think  pub- 
lic policy  demands  that  the  courts  refuse 
to  require  any  officer  to  set  apart  any  part 
of  his  salary  for  the  payment  of  his  debts. 
The  judgment  of  the  court  below  is  therefore 
affirmed  in  respect  to  this  question. 

Tt  is,  however,  earnestly  contended  for  ap- 
pellant that  the  real  estate  mentioned  in 
the  petition  should  be  held  subject  to  plain- 
tiff's claim,  while  it  is  equally  as  earnestly 
contended  for  appellee  that  he  has  a  right 


to  assign  his  salary  to  his  wife,  or  to  have 
the  land  in  question  deeded  to  her,  and  espe- 
cially so  for  the  reason  that  he  had  received 
large  sums  of  money  from  her  in  the  past, 
and  that  he  desired  to  pay  the  same.  That 
he  did  receive  such  large  sums  of  money 
from  her  is  clearly  proved  in  this  case.  We 
have  already  referred  to  the  decision  hold- 
ing the  assignment  of  fees  to  be  void  and 
against  public  policy.  It  has  been  repeat- 
edly decided  by  this  court  that  pension 
money  received  by  a  pensioner  and  invested 
in  real  estate  can  be  subjected  to  the  de- 
mand of  an  antecedent  creditor,  and  it 
would  be  entirely  inconsistent  with  such  a 
rule  to  hold  that  officers'  fees  or  salary  in- 
vested in  real  estate  should  be  exempt  from 
antecedent  debts,  even  if  we  were  deciding 
— which  we  do  not —  that  an  officer's  fees 
or  salary  are  exempt  bv  statute  from  the 
debts  of  the  officer.  It  is  further  suggested 
for  appellee  that,  even  if  the  debt  due  his 
wife  was  barred  by  the  statute  of  limita- 
tion, he  had  a  right  to  waive  that  statute 
and  pay  the  debt,  which  he  undoubtedly  did 
have,  if  such  a  debt  existed,  and  its  payment 
was  not  prejudicial  to  the  rights  of  another. 
After  a  careful  consideration  of  the  law  and 
facts,  we  have  reached  the  conclusion  that 
the  relation  of  creditor  and  debtor  did  not 
exist  between  the  appellees  at  the  time  of  the 
purchase  and  conveyance  of  the  real  es- 
tate in  question.  It  therefore  follows  that 
the  conveyance  to  Mrs.  Johnson  was  with- 
out consideration  and  void  as  to  creditors, 
and  that  the  court  erred  in  refusing  to  sub- 
ject the  same  to  the  payment  of  plaintiff's 
claim. 

The  judgment  to  that  extent  is  therefore 
reversed,  and  the  cause  remanded,  with  di- 
rection to  adjudge  the  real  estate  subject 
to  plaintiff's  claim,  and  for  proceedings  con- 
sistent herewith. 
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Lillie  CAMPBELL 
v. 

SUPREME   CONCLAVE   IMPROVED   OR- 
DER HEPTASOPHS,  Plff.  in  Err. 

'Suicide  will  not  defeat  recovery  upon 
a  contract  of  life  insurance  not  procured  by 
the  Insured  with  the  intention  of  committing 
suicide,  unless  the  contract  so  provides  In  ex- 
press terms. 

(Mafjie,  Ch.  J.,  and  Van  Syckel,  Oummere,  Hen- 
drickson,  Adams  j  and  Vroom,  J  J.,  dissent.) 

(June  18,  1901.) 
*Headnote  by  Collins,  J. 


ERROR  to  the  Supreme  Court  at  Circuit 
in  Salem  County  to  review  a  judgment 
in  favor  of  plaintiff  in  an  action  brought  to 
enforce  payment  of  the  amount  pledged  to 
be  due  on  a  mutual  benefit  certificate.  Af- 
firmed. 

Stntment  by  Collins,  J.: 

This  cause  was  tried  at  the  Salem  circuit 
before  the  late  Justice  Ludlow  and  a  jury. 
The  declaration  was  upon  a  benefit  certifi- 
cate issued  January  25,  1897,  by  a  fraternal 
order  incorporated  in  Maryland,  to  Dr.  John 
G.  Campbell,  of  Elmer,  New  Jersey,  a  mem- 
ber of  a  subordinate  conclave  located  in  that 
town,  wherein  it  promised,  upon  satisfactory 
evidence  of  his  death  and  surrender  of  the 
certificate,  provided  he  should  be  in  good 


Note. — For  a  case  in  this  series  holding  that 
a  policy  of  life  Insurance  taken  with  the  intent 
to  commit  suicide  is  void,  although  there  Is  no 
provision  In  the  policy  against  suicide,  see  Bit- 
ter ▼.  MHtual  L.  Ins.  Co.  (C.  C.  A  pp.  3d  C.)  42 
L.  R.  A.  583,  Affirmed  in  169  U.  S.  139,  42  L.  ed. 
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693.     See  also  iEtna  L.  Ins.  Co.  v.  Florida  (C. 
C.  App.  8th  C.)  30  L.  R.  A.  87. 

A 8  to  effect  of  suicide  upon  policy  taken  out 
in  good  faith,  and  In  which  there  Is  no  provi- 
sion againnt  suicide,  see  Seller  v.  Economic  Life 
Asso.  (Iowa)  43  L.  R.  A.  537. 
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standing  in  the  order  at  the  time  of  his 'that  the  opinion  of  the  court,  declared  by 
•death,  and  the  certificate  should  not  have   Chief  Justice   Brickell   with   much   ability 


been  surrendered  by  him,  and  another  cer 
tificate  issued  at  his  request,  in  accordance 
with  the  laws  of  the  order,  to  pay  to  his  wife, 
Lillie  Campbell,  out  of  its  benefit  fund,  the 
sum  of  $3,000.  Issue  was  joined  on  pleas — 
First,  of  non  assumpsit;  and,  second,  that 
on  December  20,  1808,  said  John  G.  Camp- 
tell,  being  in  sound  mind,  did  terminate  his 
life  by  suicide.  But  the  entire  controversy 
at  the  trial  was  under  the  second  plea. 
There  was  evidence  to  warrant  a  finding  by 
the  jury  that  Dr.  Campbell  intentionally 
killed  himself  by  a  pistol  shot  just  after  his 
arrest  on  a  charge  of  forgery,  made  as  he 
was  returning  home  from  professional  calls 
as  a  physician.  The  trial  justice  directed 
a  verdict  for  the  plaintiff  after  refusing 
various  requests  to  charge  presented  by  the 
defendant,  the  most  comprehensive  of  which 
was  as  follows:  "(6)  That  although  the  by- 
laws of  the  defendant,  as  also  the  benefit 
•certificate  sued  on,  are  silent  as  to  suicide, 
there  is  an  implied  condition  in  the  contract 
that,  if  the  event  upon  which  the  risk  was 
assured — the  death  of  the  said  Campbell — 
was  brought  about  by  bis  own  deliberate  act 
while  in  sound  mind,  there  can  be  no  recov- 
ery." Exception  was  duly  sealed  on  the  re- 
fusal of  this  request.  If  it  was  properly  re- 
fused, the  direction  of  verdict  was  right; 
•otherwise,  there  should  be  a  new  trial. 

Messrs.  Alfred  8.  Bsvdgley  and  Olia 
Bryan  for  plaintiff  in  error. 

Mr.  Jonathan  W.  Aoton  for  defend- 
ant in  error. 

Collins,  J.,  delivered  the  opinion  of  the 
•court: 

It  has  been  considered  by  some  that 
benefit  societies  are  tut  generis,  as  respects 
the  payment  of  death  benefits  to  dependents 
of  their  members,  and  that  the  uniform  de- 
nial of  the  defense  of  unexcepted  suicide  in 
suits  to  recover  on  their  benefit  certificates 
is  to  be  placed  on  grounds  peculiar  to  the 
•character  of  such  societies.  There  is  no 
doubt  that  such  defense  has  never  been  al- 
lowed. Bacon,  Ben.  Soc.  8  337,  and  cases 
•cited.  But  those  societies  have  no  such  pe- 
culiar status.  Their  benefits  stand  on  the 
-footing  of  all  death  claims.  I  shall  treat 
this  case,  therefore,  as  within  the  general 
range  of  life  insurance.  In  the  words  of 
the  author  of  a  treatise  on  that  subject  pub- 
lished in  the  year  1801:  "If  performance 
tjr  an  insurer  is,  in  general  terms,  condi- 
tioned on  the  death  of  the  insured,  there 
seems  no  valid  reason  why  death  by  com- 
mitting suicide  should  not  be  included;  and 
such  is  the  general  'doctrine."  Cooke,  Life 
Ins.  |  41.  Contrary  judicial  dicta  will  be 
found  in  a  few  decisions  in  England  and 
in  this  country,  but  no  direct  adverse  abjudi- 
•cation  until  the  Ritier  Case,  hereinafter 
mentioned.  The  case  of  Supreme  Command' 
ery  K.  of  the  O.  R.  v.  Ainsworth,  71  Ala. 
436,  46  Am.  Rep.  332  (a.  d.  1882),  is  some- 
times cited  as  such  an  adjudication;  but,  on 


from  his  standpoint,  was  not  necessary  to 
the  decision  of  the  cause.  The  application 
of  the  doctrine  has  alwayB  happened  to  be 
in  cases  where  the  insurance  was  effected  for 
some  designated  beneficiary  other  than  the 
insured;  and,  to  that  extent,  no  state  court 
has  departed  from  it,  as  will  be  seen  on  ex- 
amination of  the  cases  cited  in  the  most  re. 
cent  publications.  3  Am.  &  Eng.  Enc.  Law, 
2d  ed.  p.  1016;  Joyce,  Ins.  g  2653;  May,  Ins. 
4th  ed.  a.  D.  1900,  $  324.  note  a; 
4  Berryman,  Ins.  Dip.  (a.  d.  1901) 
1530  et  seq.  It  should  be  understood, 
of  course,  that  I  have  not  been  speak- 
ing of  insurance  procured  with  the  in- 
tention of  committing  suicide.  That,  all 
courts  concede,  is  voidable  because  of  fraud. 
The  Ritter  Case  arose  in  1892,  was  decided 
in  1895,  42  L.  R.  A.  583,  17  C.  C.  A.  537,  28 
U.  8.  App.  612,  70  Fed.  954,  and  affirmed  by 
the  United  States  Supreme  Court  in  1898. 
Ritter  v.  Mutual  L.  Ins.  Co.  169  U.  S.  139, 
42  L.  ed.  693,  18  Sup.  Ct.  Rep.  300.  There 
were  several  policies  in  suit,  all  alike  in 
tenor,  and  all  payable  to  the  insured,  his 
executors,  administrators,  and  assigns.  The 
real  contracts,  as  evidenced  by  the  applica- 
tions for  them,  excepted  death  by  suicide 
within  two  years,  which  time  had  not 
elapsed;  but  by  virtue  of  a  statute  of  Penn- 
sylvania, where  the  contracts  were  made, 
the  trial  court  had  ruled  out  the  applica- 
tions because  not  attached  to  the  policies, 
which  themselves  expressed  no  such  excep- 
tion. The  proof  was  plenary  that  the  insur. 
ance  was  procured  with  the  intent  to  com- 
mit suicide,  but  as  the  trial  court  had  ex- 
pressly charged  the  jury  that  there  could  in 
no  case  be  recovery  if  the  insured  had  taken 
his  own  life  designedly  while  of  sound  mind, 
the  general  question  was  necessarily  in- 
volved. The  decision  was  that  because  the 
verdict  established  that  Runk,  the  insured, 
had  committed  suicide  while  sane,  his  execu- 
tor could  not  recover.  The  supreme  court, 
speaking  through  Mr.  Justice  Harlan,  held 
(p.  160,  169  U.  S.,  p.  700,  42  L.  ed.,  and  p. 
307,  18  Sup.  Ct.  Rep.)  that  the  death  of  the 
insured,  "if  directly  and  intentionally 
caused  by  himself  when  in  sound  mind,  was 
not  a  risk  intended  to  be  covered,  or  which 
could  legally  have  been  covered,  by  the  poli- 
cies in  suit. '  Diligent  research  has  led  to  a 
discovery  of  no  other  reported  case  directly 
adjudging  that  suicide  will  bar  recovery 
upon  a  policy  not  excepting  it  in  express 
terms,  and  not  procured  with  the  intention 
of  committing  suicide,  except  the  later  one 
of  Hopkins  v.  Northwestern  Life  Assur.  Co. 
94  Fed.  729,  where  a  United  States  circuit 
court,  being  bound  by  the  Ritter  Case,  ex- 
tended, and,  I  think  logically  extended,  the 
bar  against  recovery  to  a  policy  taken  out 
by  the  insured  for  the  benefit  of  his  wife, 
llie  judgment  was  affirmed,  however,  upon 
other  grounds.  40  C.  C.  A.  1,  99  Fed.  199. 
I  will  consider  first  the  proposition  that 
sane  suicide,  though  unextepted  in  express 
terms,  is  not  a  risk  intended  to  be  covered 

a  careful  reading  of  the  report,  it  is  evident '  by  a  life  insurance  contract.    In  the  early 
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life  policies,  death  by  Btdcide  was  excepted 
from  the  liability  of  the  insurer;  ana  in 
some  cases  this  was  expressed  to  be  so, 
whether  the  insured  was  sane  or  insane  at 
the  time  of  the  act.  In  a  note  to  the  case 
of  Borradaile  v.  Hunter,  5  Mann.  &  G.  639, 
decided  in  the  year  1843,  there  appears  a 
list  of  the  varying  forms  of  the  exception  as 
appearing  in  the  policies  customarily  issued 
by  eighteen  of  the  leading  companies  of 
England.  Adjudication  in  this  country, 
contrary  to  that  in  England,  that  the  condi- 
tion of  sanity  was  implied  in  a  general  ex- 
ception of  suicide,  led  to  the  common  ex- 
pression in  subsequent  policies  of  a  contrary 
intent.  Later,  as  such  stringency  was  seen 
to  be  unwise,  it  was  relaxed,  and  still  later, 
as  the  outcome  of  contest  over  sanity 
showed  any  exception  to  be  futile,  and  as 
,such  an  exception  discouraged  insurance,  it 
came  to  be  omitted  altogether,  or  made  of 
very  short  duration.  The  history  of  insur- 
ance makes  difficult  the  argument  that  the 
exception  is  not  now  expressed  because  nec- 
essarily implied.  The  contrary  has  been 
the  course  of  evolution  in  the  analogous  case 
of  death  resulting  as  a  punishment  for 
crime.  In  an  early  English  decision, — 
Amicable  Society  v.  Holland  (Fauntleroy'e 
Case)  4  Bligh,  N.  K  194,  a.  d.  1830,— such 
a  death  was  neld  to  be  an  implied  exception; 
but  the  effect  of  the  raising  of  the  question, 
notwithstanding  its  decision  favorably  to  the 
insurer,  was  to  lead  to  the  general  introduc- 
tion into  policies  of  an  express  exception. 
Chief  Justice  Brickell,  of  Alabama,  was  alive 
to  this  situation  when  he  expressed  a  strong, 
though  not  deterrent,  reluctance  "to  intro- 
duce, by  construction  or  implication,  excep. 
tions  into  such  contracts,  which  usually  con- 
tain special  exceptions."  Supreme  Com- 
mandery  K.  of  the  O.  R.  v.  Ainsworth,  71 
Ala.  436,  447,  46  Am.  Rep.  332,  337.  Of 
course,  the  question  is  an  open  one,  and  the 
views  of  so  influential  a  tribunal  as  the  Su- 
preme Court  of  the  United  States  deserve 
most  careful  consideration.  The  reason  for 
implying  the  exception  is  thus  stated  by 
Judge  Harlan  (169  U.  S.  153,  42  L.  ed.  698, 
18  Sup.  Ct.  Rep.  305) :  "In  the  case  of  fire 
Insurance  it  is  well  settled  that  although  a 
policy  in  the  usual  form,  indemnifying 
against  loss  by  fire,  may  cover  a  loss  attrib- 
utable merely  to  the  negligence  or  careless- 
ness of  the  insured,  unaffected  by  fraud  or 
design,  it  will  not  cover  a  destruction  of 
the  property  by  the  wilful  act  of  the  as- 
sured himself  in  setting  fire  to  it,  not  for 
the  purpose  of  avoiding  a  peril  of  a  worse 
kind,  but  with  the  intention  of  simply  ef. 
lectin*  its  destruction.  Much  more  should 
it  be  held  that  it  is  not  contemplated  by  a 
policy  taken  out  by  the  person  whose  life  is 
insured,  and  stipulating  for  the  payment  of 
a  named  sum  to  himself,  his  executors,  ad- 
ministrators, or  assigns,  that  the  company 
should  be  lable  if  his  death  was  intentional- 
ly caused  by  himself  when  in  sound  mind. 
When  the  policy  is  silent  as  to  suicide,  it 
is  to  be  taken  that  the  subject  of  the  insur- 
ance— that  is,  the  life  of  the  assured — shall 
not  be  intentionally  and  directly,  with  what- 
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ever  motive,  destroyed  by  him  when  in  sound 
mind.  To  hold  otherwise  is  to  say  that  the 
occurrence  of  the  event  upon  the  happening 
of  which  the  company  undertook  to  pay  was 
intended  to  be  leu  to  his  option.  This  view 
is  against  the  very  essence  of  the  contract."' 
The  conclusion  stated  is  a  plain  non  *e- 
quitur.  Suicide  is  only  one  of  many  ways- 
that  may  determine  the  event  of  death.  In- 
surance rates  are  based  upon  an  average  ex- 
pectancy  of  life  derived  from  experience  ta- 
bles embracing  suicide  as  well  as  all  other 
causes  of  mortality.  Many  intelligent  per- 
sons believe  that  suicide  self-evinces  a  mor- 
bid state  of  mind,  and  insurers,  in  a  large- 
volume  of  business,  may  well  offset  the  nat- 
ural love  of  life  against  the  infrequent  im- 
pulse of  self-destruction.  The  supposed  an- 
alogy to  other  insurance  is  not  new.  In- 
Moore  v.  Woolsey,  4  El.  &  Bl.  243,  254,  Lord 
Campbell  said,  obiter:  "If  a  man  insures 
his  life  for  a  year,  and  commits  suicide  with- 
in the  year,  his  executors  cannot  recover  on- 
the  policy,  as  the  owner  of  a  ship  who  in- 
sures her  for  a  year  cannot  recover  on  the 
policy  if  within  the  year  he  causes  her  to  be 
sunk.''  The  reasoning  is  specious  and  the 
analogy  is  false.  It  iB  quite  right  that  wil- 
ful and  unnecessary  destruction  of  the  sub- 
ject of  fire  or  marine  insurance  should  at 
the  same  time  destroy  the  insurer's  liability. 
The  courts  therefore  imply  in  such  a  case 
an  exception  from  the  general  terms  of  the 
contract,  because  that  must  have  been  in- 
tended. But  the  case  of  life  insurance  is 
not  parallel.  Strict  insurance  is  indemnity. 
Voluntary  and  unnecessary  destruction  of 
the  property  insured  is  inconsistent  with 
the  basis  of  the  contract,  but  the  basis  of 
that  which  by  a  misnomer  is  called  "insur- 
ance upon  life"  is  altogether  different.  That 
is  an  arbitrary  agreement  to  pay  a  fixed  sum 
upon  the  happening  of  an  inevitable  event, 
to  wit,  the  death  of  the  insured,  without  re- 
gard to  the  value  of  his  life  or  the  loss  sus- 
tained by  the  assured.  That  a  contract  of 
life  insurance  is  not  a  contract  of  indemnity 
was  decided  in  the  exchequer  chamber  in 
1854.  Dalby  v.  India  &  L.  Life  Assur.  Co, 
15  C.  B.  365,  overruling  Godsall  v.  B older oy 
9  East,  72.  There  is  no  force  in  any  argu- 
ment derived  from  contracts  of  indemnity. 
Another  reason  not  expressly  stated  by 
Judge  Harlan,  but  frequently  assigned  in 

i'udicial  dicta  for  the  implication  declared 
y  him,  is  that  without  it  the  insured  would 
be  deriving  a  benefit  from  his  own  wrongful 
act,  which  will  never  be  presumed  to  be 
within  the  intention  of  contracting  parties. 
For  example,  recovery  on  a  life-insurance 
policy  assigned  by  the  insured  to  his  cred- 
itor, who  afterwards  murdered  him,  has- 
rightfully  been  denied.  New  York  Mut.  L. 
In*.  Co.  v.  Armstrong,  117  U.  S.  591,  29  L. 
cd.  097,  6  Sup.  Ct.  Rep.  877.  Granting  the 
inherent  wrongfulness  of  suicide,  which  is- 
matter  for  the  moralist  rather  than  the 
judge,  this  doctrine  fails  when  applied  there- 
to. No  one  in  this  world  can  derive  a  bene- 
fit by  his  own  death.  By  that  final  event  all 
earthly  profit  ends  for  him  to  whom  it  comes. 
He  is  for  this  life  equally  beyond  gain  and 
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loss,  and  as  to  him  the  rules  that  govern 
mundane  intercourse  become  no  longer  ap- 
plicable.   Those  who  derive  the  benefit  will 
nave  done  no  wrong.    But  it  is  said  that 
suicide  is  a  fraud  on  the  insurer.    To  pro- 
cure insurance  with  intent  to  commit  suicide 
is  a  fraud  on  the  insurer  that  should  de- 
feat recovery  at  the  option  of  the  insurer, 
and,  with  all  the  incidents  of  a  rescission, 
will  avoid  the  contract,  even  as  against  bene- 
ficiaries  or   assignees.    Smith  v.   National 
Ben.  Soo.  123  N.  Y.  85,  9  L.  R.  A.  616,  25 
N.  £.  197.    But  to  argue  that  suicide,  not 
previously  intended,  is  such  a  fraud  as  to  de- 
feat recovery,  is  to  beg  the  very  question  of 
what  is  the  contract;  and  the  argument  as- 
sumes that  insurance  rates  are  fixed  upon  a 
basis  excluding  death  by  suicide,  while,  as 
we  have  seen,  the  contrary  must  be  the  case, 
for  the  experience  tables  include  all  forms 
of  death.  Moreover,  it  would  be  next  to  im- 
possible  to  fasten   the   fraudulent   intent. 
The  motives  for  suicide  are  difficult  to  fath- 
om, and  are  usually  complex.    In  the  case 
in  hand,  Dr.  Campbell  doubtless  took  his  life 
through  overwhelming  chagrin  due  to  arrest 
on  a  criminal  charge.    It  is  highly  improb- 
able that  he  thought  at  all  of  his  insurance. 
To  submit  to  a  jury  in  each  case  the  intent 
of  the  act  would  be  practically  fruitless.    A 
general  imperative  rule  in  all  cases  must  be 
established,  and  such  seems  to  be  the  view  of 
Judge  Harlan;  for  he  says  that  intentional 
self-destruction,  with   whatever  motive,  is 
impliedly  excepted  from  the  contract.  As  a 
mere  matter  of  construction,  it  is  of  no  im- 
portance what  rule  is  to  govern  future  con- 
tracts; but,  in  view  of  the  historical  aspect 
of  the  subject,  the  reading  into  contracts 
of  life  insurance  this  unexpressed  exception 
will  be  sure  to  work  great  nardship.    Many 
policies  are  being  carried  by  creditors  or  oth- 
ers interested  without  a  formal  assignment, 
or  the  possibility  of  compelling  one,  except 
by  consent  of  the  insurer.    These  persons 
have  rightly  felt  secure  against  recklessness 
or  malignity  extending  even  to  suicide,  and 
their  investments  should  not  be  imperiled. 

Lastly  to  be  considered  is  the  proposition 
that  intentional  suicide  when  in  sound 
mind  is  not  a  risk  which  can  legally  be  cov- 
ered by  insurance.  This  rests  upon  a  post- 
ulated public  policy.  <•  Judge  Harlan  says: 
"A  contract,  the  tendency  of  which  is  to  en- 
danger the  public  interests  or  injuriously  af- 
fect the  public  good,  or  which  is  subversive 
of  sound  morality,  ought  never  to  receive 
the  sanction  of  a  court  of  justice,  or  be  made 
the  foundation  of  its  judgment.  If,  there- 
fore, a  policy  taken  out  by  the  person  whose 
life  is  insured,  and  in  which  the  sum  named 
is  made  payable  to  himself,  his  executors, 
administrators,  or  assigns,  expressly  pro- 
vided for  the  payment  of  the  sum  stipulated 
when  or  if  the  assured  in  sound  mind  took 
his  own  life,  the  contract,  even  if  not  pro- 
hibited by  statute,  would  be  held  to  be 
against  public  policy,  in  that  it  tempted  or 
encouraged  the  assured  to  commit  suicide 
in  order  to  make  provision  for  those  depend- 
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ent  upon  him  or  to  whom  he  was  indebted." 
We  are  not  concerned  with  an  express  con- 
tract to  pay  in  case  of  suicide,  but  with  a 
normal  life-insurance  policy.    Payment  is  to 
be  made  upon  the  event  of  death,  and  the 
risk  of  death  by  suicide,  as  applied  to  the 
volume  of  insurance,  is  almost  infinitesimal. 
The  real  question  is  whether  it  is  against 
sound  public  policy  for  the  insurer  to  as- 
sume the  risk.    It  is  urged  that  parties  may 
not  contract  for  even  a  possible  obligation 
resting  on  criminality.    Doubtless  such  is 
the     law.    Amicable    Society    v.     Bolland 
{Fauntleroy's  Case,)  4  Bligh,  N.  R.  194,  rests 
upon  that  principle;  and  it  has  recent  illus- 
tration in  the  state  of  Massachusetts,  where 
the  supreme  court  denied  insurance  because 
the  death  of  an  insured  woman  resulted  from 
a  criminal  abortion.    Hatch  v.  Mutual  L. 
Ins.  Co.  120  Mass.  550,  21  Am.  Rep.  541. 
But  suicide  is  not  criminal  in  New  Jersey. 
Punishment  is  of  the  essence  of  crime,  and 
suicide  is  not  punishable  here.    Blackstone 
defines  a  crime  or  midemeanor  to  be  "an  act 
committed  or  omitted  in  violation  of  a  pub- 
lic law  either  forbidding  or  commanding  it." 
4  Bl.  Com.  5.    A  recent  writer  more  tersely 
says,  "A  crime  is  an  act  or  omission  [or 
commission]  punishable  as  an  offense  against 
the  state."    McClain,  Crim.  Law,  8  4.    At 
common  law  suicide  was  both  criminal  and 
felonious,  although  the  punishment,  except 
that  of  anticipatory  dread,  was  of  necessity 
visited  upon  the  innocent,  unless  insensate 
clay  can  be  said  to  have  been  punished  by  the 
burial  in  the  highway  and  the  driven  stake. 
But   in  this    country,   generally,   there   is 
neither  forfeiture  of  goods  nor  other  pen- 
alty attached  to  suicide,  which  is  therefore 
"little  more  than  the  shadow  of  a  crime." 
Patterson  v.  Natural  Premium  Mut.  L.  In*. 
Co.  100  Wis.  118,  42  L.  R.  A.  253,  75  N.  W. 
980.    This  case  decides  that  suicide  does  not 
fall  within  the  usual  exception  in  a  life- 
insurance  policy  of  death  resulting  from  a 
violation  of  law.    The  opinion  of  Winslow, 
J.,  well  merits  study  on  all  the  phases  of  the 
subject  now  sub  judice.    It  is  a  model  of 
terse,  logical  reasoning,  but,  like  most  ju- 
dicial utterance  since  the  Hitter  Case,  which 
is  evidently  disapproved,  it  is  confined  to 
cases  where  the  insurance  is  payable  to  a 
beneficiary.    In  New  York,  also,  it  has  been 
held  that  death  by  suicide  does  not  result 
from  violation  of  law,  although  by  an  ex- 
clusive penal  Code  an  unsuccessful  attempt 
to  commit  suicide  is  there  a  crime,  while 
suicide   is   not.    Darroto    v.   Family   Fund 
Soc.  116  N.  Y.  537,  6  L.  R.  A.  495,  22  N.  E. 
1093.    In  New  Jersey  neither  suicide  nor 
attempt  to  commit  suicide  has,  since  1796, 
at  least,  been  criminal.    This  results  from 
the  enactment  in  that  year  that  no  convic- 
tion or  judgment  for  any  offense  against  the 
state  shall  make  or  work  forfeiture  of  estate. 
Paterson's  Laws,  p.  221,  $  75,  continued  to 
the  latest  revision  of  our  criminal  procedure 
act  (P.  L.  1898,  p.  919,  §  153). 

As  to  the  abstract  immorality  of  suicide 
generally,  opinions  may  differ,  but  all  will 


680 


New  Jersey  Court  of  Ekbori  and  Appeals. 


June. 


admit  that  in  some  cases  it  is  ethically 
defensible.    Else,   how   could   a   man   "lay 
down  his  life  for  his  friend?"    Suicide  may 
be  self-sacrifice,  as  when  a  woman  slays  her- 
self  to   save   her   honor.    Sometimes   self- 
destruction,  humanly  speaking,  is  excusable, 
as  where  a  man  curtails  by  weeks  or  months 
the  agony  of  an  incurable  disease.    It  will 
not  do  to  resort  to  the  argument  that  in 
such  cases  there  is  no  "felonious  intent." 
As  to  direct  suicide,  all  that  the  common 
law  required  to  make  one  a  felo  de  se  was 
that  he  should  be  of  years  of  discretion  and 
in  his  senses,  and  should  mean  to  kill  him- 
self.   4  Bl.  Com.  180;  Hale,  P.  C.  411.    Ex- 
tenuation could  only  be  considered  by  the 
King,    who   would   "execute   judgment   in 
mercy.'1    Judge  Harlan  has  not  yet  yielded 
to  this  argument;  for,  "with  whatever  mo- 
tive" self-destruction  is  accomplished,  it,  in 
his  view,  defeats  recovery.    Inquiry  into^an 
intent,  formed  after  procuring  insurance,  to 
defraud  the  insurer  by  suicide,  has  seemed 
to  me  impracticable.  Inquiry  into  any  other 
evil  intent  seems  just  as  impracticable.    On 
whom  would  rest  the  burden  of  proof,  and 
how  could  complex  motives  be  unraveled  T 
Borne  general  rule  must  control  this  question 
of  public  policy.    Cases  cannot  be  individu- 
alized.   As  to  the  public  good  requiring  the 
discouragement   of   suicide,   there  may   be 
also  two  opinions.    The  paternal  theory  of 
government  does  not  here  prevail.    The  com- 
mon law  condemned  suicide,  according  to 
Hale  and  Blackstone,  ubi  supra,  not  only 
for  religious  reasons,  but  for  the  temporal 
one  that  the  King  has  an  interest  in  the 
preservation  of  all  his  subjects,  and  doubt- 
less the  same  is  true  of  an  organized  com- 
monwealth and  its  citizens;   but  I  cannot 
see  that  the  public  good  is  more  concerned 
to  prolong  a  life  that  may  be  worthless  to 
the  public  than  to  secure  to  creditors  their 
just  demands,  or  to  afford  a  maintenance  to 
wife    and    children.    Insurers    may    guard 
their  interests  in  their  contracts.    I  know 
no   public    policy    more   useful    than    that 
which    holds    contractors    to    performance. 
That  opinions  of  what  is  sound  public  policy 
upon  this  subject  are  not  all  alike  is  shown 
by   that  which   has  been  declared   in   the 

freat  state  of  Missouri  by  its  legislature, 
or  many  years  no  defense  of  suicide  in  a 
suit  to  collect  life  insurance  has  been  per- 
mitted unless  it  is  shown  to  the  satisfaction 
of  the  court  or  jury  at  the  trial  that  the  in- 
sured contemplated  suicide  at  the  time  of 
application  for  the  policy,  and  any  contrary 
provision  in  a  policy  is  made  void.  Mo.  Rev. 
Stat  1889,  ft  5855.  If  it  be  public  policy  to 
interfere  with  contracts  in  order  to  discour- 
age suicide,  then  ought  the  contract  of  a 
creditor  insuring  the  life  of  his  debtor,  or  a 
wife  insuring  the  life  of  her  husband,  to  be 
defeated  by  the  suicide  of  the  insured,  for 
the  same  motive  of  self-destruction  for  the 
benefit  of  the  assured  will  be  impelling  in 
such  cases  as  in  a  case  where  the  contract 
is  directly  with  the  insured ;  yet  it  has  never 
been  suggested  that  one  having  an  insura- 
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ble  interest  in  another's  life  may  not  at  his 
own  cost  himself  contract  insurance  on  that 
life,  or  take  an  assignment  of  an  existing 
policy,  without  the  risk  of  forfeiture  by  the 
suicide  of  the  insured.    Indeed,  it  has  been 
held  otherwise  even  in  England,  where  sui- 
cide is  criminal.    Cook  v.  Black,  1   Hare, 
390 ;  Moore  v.  Woolsey,  4  El.  k  Bl.  243,  254. 
The  fact  that  the  insured  pays  the  premi- 
ums and  purchases  insurance  for  a  desig- 
nated beneficiary,  or  for  the  benefit  of  his 
estate,  can  make  no  difference  in  his  men- 
tal attitude.    He  can  gain  nothing  by  his 
death,  and  normally  his  estate  will  go  either 
to  his  creditors  or  to  his  widow  and  next  of 
kin.    I  see  no  sensible  reason  to  affirm  the 
contract  in  one  case  and  disallow  it  in  the 
other.    I  have  said  that  no  adjudged  case 
has  permitted  suicide  as  a  defense  against  a 
beneficiary  other  than  the  insured.    This  is 
true,  with  one  exception,  even  where  the  de- 
cision in  the  Ritter  Case  has  been  recog- 
nized as  sound  or  controlling.    Judge  Har- 
lan himself  was  very  careful  to  go  no  furth- 
er than  the  case  required.    The  exception 
to  which  I  have  alluded  is  the  Hopkins  Case, 
above  cited,  but  to  my  mind  the  extension  in 
that  case  was  logical.    What  difference  does 
it  make  whether  a  man  contracting  insur- 
ance designates  in  the  contract  the  benefici- 
ary, or  leaves  that  designation  to  the  law  or 
his  last  will  and  testament.    The  contract 
is  with  him,  and  it  is  no  more  consistent 
with  public  policy  that  he  should  be  allowed 
to  contract  that  his  suicide  should  not  for- 
feit the  right  of  a  beneficiary  named  in  the 
policy  to  receive  the  insurance  money,  than 
that  he  should  be  allowed  to  contract  that 
such  suicide  should  not  forfeit  the  right  of 
those  who   otherwise  would   receive  it  as 
creditors,  distributees,  or  legatees  of  his  es- 
tate.   The  decisions,  since  the  Ritter  Case, 
denying  suicide  as  a  defense  to  silent  poli- 
cies, must,  logically,  either  reprobate  that 
case,  or  distinguish  it  only  on  the  ground 
that,  as  against  a  beneficiary  named,  the  ex- 
ception of  the  death  of  the  insured  by  sui- 
cide cannot  be  constructively  implied. 

I  conclude  that  in  no  case  should  the  sui- 
cide of  an  insured  person  defeat  recovery 
upon  a  contract  of  life  insurance  not  pro- 
cured by  him  with  the  intention  of  commit- 
ting suicide,  unless  the  contract  so  provides 
in  express  terms.  Presumably  the  contract 
in  this  case  was  consummated  in  New  Jer- 
sey, but  if  we  look  to  Maryland,  the  state 
of  the  defendant's  incorporation,  for  the  law 
which  is  to  govern,  it  will  be  found  no  dif- 
ferent. In  a  very  recent  decision  of  the 
court  of  appeals  of  that  state,  in  a  con- 
troversy with  this  same  defendant,  after  full 
consideration  of  both  the  grounds  of  objec- 
tion to  recovery  that  I  have  been  discussing, 
the  same  conclusion,  and  for  substantially 
the  same  reasons,  has  been  reached.  &u- 
preme  Conclave,  I.  0.  of  H.  v.  Miles,  92  M<L 
613.  48  Atl.  845. 

The  direction  of  verdict  for  plaintiff  was 
correct,  and  the  judgment  is  a  firmed. 
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Garrison,  J.,  concurring: 

The  opinion  of  Mr.  Justice  Collins  holds 
that  to  procure  insurance  with  intent  to 
commit  suicide  is  a  fraud  on  the  insurer 
that  should  defeat  recovery,  hut  that  suicide 
with  an  intent  to  defraud  the  insurer,  if 
formed  after  getting  the  insurance,  is  not 
such  a  fraud  as  should  defeat  recovery.  I 
think  that  the  same  result  should  follow  in 
either  of  the  above  instances  of  fraud.  The 
burden  of  proving  the  fraudulent  intent  in 
either  event  is  upon  the  insurer.  This  bur- 
den was  not  borne  at  the  trial.  My  failure 
to  concur  in  the  opinion  of  the  court,  there- 
fore, does  not  lead  to  my  dissent  from  the 
judgment  of  affirmance  pronounced  by  it. 


Syekel,  Gum- 
and  Vroom, 


Magie,  Ch.  J.,  and 
mere,  Hendriekson, 
JJ.,  dissent. 


Van  Syekel,  J.,  dissenting: 

This  is  an  action  by  Lillie  Campbell,  the 
beneficiary  named  in  a  certain  benefit  cer- 
tificate issued  by  the  plaintiff  to  her  late 
husband,  John  G.  Campbell,  by  virtue  of  his 
having  become  a  member  of  the  said  sub- 
ordinate conclave,  a  fraternal  organization 
located  in  this  state.  Neither  the  benefit 
certificate  nor  the  by-laws  of  the  order  con- 
tained any  provision  whatever  with  refer- 
ence to  suicide.  On  the  trial  of  the  cause 
there  was  testimony  tending  to  show  that 
John  G.  Campbell  committed  suicide,  and 
also  that  he  was  irresponsible  mentally  at 
the  time  of  his  self-destruction.  At  the 
conclusion  of  the  testimony  the  court  di- 
rected the  jury  to  render  a  verdict  for  the 
plaintiff,  although  the  defendant  requested 
the  court  to  charge  the  jury  that,  if  the  said 
Campbell  committed  suicide  while  he  was  of 
sound  mind,  there  should  be  a  verdict  for  the 
defendant.  The  bill  of  exceptions  and  the 
assignment  of  errors  present  the  question 
whether  the  request  ox  the  defendant  was 
properly  refused. 

Campbell  named  the  plaintiff,  who  was 
his  wife,  as  the  beneficiary  on  the  certificate, 
but  he  had  the  right  at  any  time  to  change 
the  beneficiary  without  her  consent.  It 
seems  clear,  therefore,  that  the  plaintiff  had 
no  vested  interest  in  the  certificate,  and  so 
the  cases  hold.  Masonic  Mut.  Ben.  800.  v. 
Burkhart,  110  Ind.  189,  10  N.  E.  79,  11  N. 
E.  449;  Bellenberg  v.  District  No.  1  of  I.  O. 
of  B.  B.y  94  N.  T.  581 ;  Knights  of  Honor 
r.  Watson,  64  N.  H.  517,  15  Atl.  125.  The 
ease,  therefore,  turns  upon  the  question 
whether  the  plaintiff  was  entitled  to  a  ver- 
dict if  Campbell,  while  of  sound  mind,  com- 
mitted suicide.  In  the  recent  case  of  Hit- 
ter v.  Mutual  L.  Ins.  Co.  reported  in  169  U. 
8.  139,  42  L.  ed.  693,  18  Sup.  Ct.  Rep.  300, 
this  question  is  discussed  with  much  ability. 
Mr.  Justice  Harlan,  who  delivered  the  opin- 
ion of  the  court,  said:  "It  is  contended 
that  the  court  erred  in  saying  to  the  jury, 
as  in  effect  it  did,  that  intentional  self- 
destruction,  the  assured  being  of  sound 
mind,  is  in  itself  a  defense  to  an  action  upon 
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a  life  policy,  even  if  such  policy  does  not 
in  express  words  declare  that  it  shall  be 
void  in  the  event  of  self-destruction  when 
the  assured  is  in  sound  mind.  But  is  it  not 
an  implied  condition  of  such  a  policy  that 
the  assured  will  not  purposely,  when  in 
sound  mind,  take  his  own  life,  but  will  leave 
the  event  of  his  death  to  depend  upon  some 
cause  other  than  wilful,  deliberate  self-de- 
struction T  Looking  at  the  nature  and  ob- 
ject of  life  insurance,  can  it  be  supposed  to 
be  within  the  contemplation  of  either  party 
to  the  contract  that  the  company  shall  be 
liable  upon  its  promise  to  pay,  where  the 
assured,  in  sound  mind,  by  destroying  his 
own  life  intentionally  precipitates  the  event 
upon  the  happening  of  which  such  liability 
was  to  arise?  ...  If  a  person  should 
apply  for  a  policy  expressly  providing  that 
the  company  should  pay  the  sum  named  if 
or  in  the  event  the  assured  at  any  time  dur- 
ing the  continuance  of  the  contract  com- 
mitted self-destruction,  being  at  the  same 
time  of  sound  mind,  it  is  reasonably  certain 
that  the  application  would  be  instantly  re- 
jected. It  is  impossible  to  suppose  that  an 
application  of  that  character  would  be 
granted.  If  experience  justifies  this  view, 
it  would  follow  that  a  policy  stipulating 
generally  for  the  payment  of  the  sum  named 
in  it  upon  the  death  of  the  assured  should 
not  be  interpreted  as  intended  to  cover  the 
event  of  death  caused  directly  and  inten- 
tionally by  self-destruction  whilst  the  as- 
sured was  in  sound  mind,  but  only  death  oc- 
curring in  the  ordinary  course  of  life.  .  .  . 
In  the  case  of  fire  insurance  it  is  well  settled 
that  although  a  policy  in  the  usual  form, 
indemnifying  against  loss  by  fire,  may  cover 
a  loss  attributable  merely  to  the  negligence 
or  carelessness  of  the  insured,  unaffected  by 
fraud  or  design,  it  will  not  cover  a  destruc- 
tion of  the  property  by  the  wilful  act  of  the 
assured  himself  in  setting  fire  to  it,  not  for 
the  purpose  of  avoiding  a  peril  of  a  worse 
kind,  but  with  the  intention  of  simply  ef- 
fecting its  destruction.  Much  more  should 
it  be  held  that  it  is  not  contemplated  by  a 
policy  taken  out  by  the  person  whose  life  is 
insured  and  stipulating  for  the  payment  of 
a  named  sum  to  himself,  his  executors,  ad- 
ministrators, or  assigns,  that  the  company 
should  be  liable  if  his  death  was  intention- 
ally caused  by  himself  when  in  sound  mind. 
When  the  policy  is  silent  as  to  suicide,  it  is 
to  be  taken  that  the  subject  of  the  insur- 
ance, that  is,  the  life  of  the  assured,  shall 
not  be  intentionally  and  directly,  with 
whatever  motive,  destroyed  by  him  when  in 
sound  mind.  To  hold  otherwise  is  to  say 
that  the  occurrence  of  the  event  upon  the 
happening  of  which  the  company  undertook 
to  pay  was  to  be  left  to  his  option.  That 
view  is  against  the  very  essence  of  the  con- 
tract. There  is  another  consideration  sup- 
porting the  contention  that  death  inten- 
tionally caused  by  the  act  of  the  assured 
when  in  sound  mind — the  policy  being  silent 
as  to  suicide — is  not  to  be  deemed  to  have 
been  within  the  contemplation  of  the  par* 
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ties;  that  is,  thai  a  different  view  would 
attribute  to  them  a  purpose  to  make  a  con- 
tract that  could  not  be  enforced  without  in- 
jury to  the  public.  A  contract  the  tendency 
of  which  is  to  endanger  the  public  interests, 
or  injuriously  affect  the  public  good,  or 
which  is  subversive  of  sound  morality,  ought 
never  to  receive  the  sanction  of  a  court  of 
justice,  or  be  made  the  foundation  of  its 

Judgment.  If,  therefore,  a  policy  taken  out 
>y  the  person  whose*  life  is  insured,  and  in 
which  the  sum  named  is  made  payable  to 
himself,  his  executors,  administrators,  or  as- 
signs, expressly  provided  for  the  payment 
of  the  sum  stipulated  when  or  if  the  assured, 
in  sound  mind,  took  his  own  life,  the  con- 
tract, even  if  not  prohibited  by  statute, 
would  be  held  to  be  against  public  policy, 
in  that  it  tempted  or  encouraged  tne  as- 
sured  to  commit  suicide  in  order  to  make 
provision  for  those  dependent  upon  him,  or 
to  whom  he  was  indebted.  Is  tne  case  any 
different  in  principle  if  such  a  policy  be  si- 
lent as  to  suicide,  and  the  event  Insured 
againstr- the  death  of  the  assured — is 
brought  about  by  his  wilful,  deliberate  act 
when  in  sound  mind?"  Justice  Harlan  for- 
tifies his  conclusions  by  reference  to  many 
eases  cited  and  discussed  in  his  opinion.  I 
concur  in  the  views  he  has  so  forcibly  ex. 
pressed.  Death,  in  its  commonly  understood 
acceptation,  does  not  include  death  by  one's 
own  hand.  Additional  words  must  be  used 
to  convey  the  fact  that  it  was  death  by  self- 
destruction.  It  is  not  necessary  for  the  de- 
fense in  this  case  to  impart  additional 
words  into  this  contract,  or  in  any  respect 
add  to  its  terms.  In  property  insurance  the 
recognised  defense  that  tne  assured  wilfully 
set  fire  to  the  subject  of  the  insurance  does 
not  write  any  new  condition  in  the  policy. 
Its  correct  construction  as  written  forbids 
recovery  upon  it.  So  the  reasonable  and 
just  interpretation  of  the  language  used  in 
the  benefit  certificate  in  this  case  precludes 
the  idea  that  the  death  of  Campbell  by  his 
own  hand  while  of  sound  mind  was  the  death 
to  which  the  insurance  applied.  Such  in- 
surance, if  expressed  in  the  certificate,  I 
think,  could  not  be  a  legal  basis  of  action; 
and,  if  unexpressed,  it  can  have  no  greater 
legal  value.  In  my  judgment,  the  Ritter 
Case  was  decided  in  accordance  with  the  cor- 
rect rules  of  interpretation,  and  with  well- 
recognized  legal  principles.  It  is  a  general 
rule  that  a  man  cannot  make  a  profit  or  gain 
an  advantage  by  his  own  wrongful  act,  and 
a  right  of  action  to  a  third  person  who  had 
no  vested  interest  in  the  contract  should  not 
be  permitted  to  arise  out  of  the  wrongful 
act  of  the  insured.  Recovery  in  this  case 
is,  to  some  extent,  an  encouragement  of  sui- 
cide. 

My  conclusion  is  that  the  questions  wheth. 
er  the  assured  committed  suicide,  and 
whether  he  was  of  sound  mind  at  the  time, 
should  have  been  submitted  to  the  jury. 
The  trial  court  erred  in  directing  a  verdict 
for  the  plaintiff,  and  therefore  the  judgment 
should  be  reversed.  The  Judges  who  voted 
to  reverse  concur  in  this  opinion. 
ML.  R.  A. 


Samuel  B.  TUTTLE  and  Wife 
v. 

ATLANTIC  CITY  RAILROAD  COMPANY, 

Plff .  in  Err. 

•1.  A  woman,  seeing;  m  eavr  which  had 
been  derailed  while  a  flying  drill  was  be- 
ing made  coming  out  of  the  limits  of  a 
freight  yard  and  across  a  public  street  at 
great  speed  towards  tfce  place  where  she  was 
standing.  In  fright  ran  for  safety,  and  fell. 
Injuring  herself.  Held,  that  she  was  entitled 
to  recover  damages  for  soch  injury. 

M.  Where  one  by  nes;lls;enee  puts  an- 
other under  a  reasonable  apprehen- 
sion of  personal  physical  injury,  and, 
in  a  reasonable  effort  to  escape,  the  latter 
sustains  physical  Injury,  a  right  of  action 
arises  to  recover  for  the  physical  Injury  and 
the  mental  disorder  naturally  Incident  to  Its 
occurrence. 

(June  17,  1901.) 

ERROR  to  the  Supreme  Court  at  Circuit 
in  Camden  County  to  review  a  judgment 
in  favor  of  plaintiffs  in  an  action  brought 
to  recover  damages  for  personal  injuries  al- 
leged to  have  been  caused  by  defendant's  neg- 
ligence.   Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  J.  Willard  Morgan  and 
Charles  V.  D.  Joline,  for  plaintiff  in  er- 
ror: 

There  was  no  imminent  danger,  and  the 
case  should,  for  that  reason,  have  been  taken 
from  the  jury. 

Jewett  v.  Paterson  R.  Co.  62  N.  J.  L.  431, 
41  Atl.  707. 

It  was  plaintiff's  duty  to  look  carefully. 
She  acted  on  impulse.  Nor  was  her  fright, 
resulting  in  the  giving  out  of  her  knee,  the 
proximate,  reasonable,  or  natural  result  of 
the  car  crossing  the  street. 

Swing  v.  Pittsburgh,  0.  0.  &  St.  L.  R.  Co. 
147  Pa.  44,  14  L.  R.  A.  606,  23  Atl.  340. 

The  accident,  if  at  all,  was  occasioned  by 
fright. 

Ward  v.  West  Jersey  &  8.  R.  Co.  (N.  J. 
L.)  it  Atl.  561;  Mitchell  v.  Rochester  R. 
Co.  151  N.  Y.  107,  84  L.  R.  A.  781,  45  N.  E. 
354. 

The  weakness  of  the  knee  was  the  result 
of  a  nervous  shock  caused  by  fright  of  an  an- 
ticipated event  which  never  happened.  It 
resulted  from  the  constitution  and  circum- 
stances of  the  individual.  Damages,  there- 
fore, are  too  remote. 

Victorian  R.  Comrs.  v.  Coultas,  L.  R.  IS 
App.  Cas.  225. 

'Headnotes  by  Vroom,  J. 

Note. — For  earlier  cases  in  this  aeries  as  to 
injury  In  attempting  to  escape  from  sudden 
danger  caused  by  another,  see  Cody  v.  New 
York  ft  N.  E.  R.  Co.  (Mass.)  7  L.  R.  A.  848; 
Mitchell  v.  Southern  P.  R.  Co.  (Cal.)  11  L.  R. 
A.  130;  Vallo  v.  United  States  Ezp.  CO.  (Pa.) 
14  L.  R.  A.  748;  Black  well  v.  Moorman  (N. 
C.)  17  L.  R.  A.  720 ;  Lincoln  Rapid*  Transit  O. 
v.  Nichols  (Neb.)  20  L.  R.  A.  853 ;  and  cases  la 
note  to  Louisville,  N.  A.  ft  C.  R.  Co.  v.  Lucas 
(Ind.)  6  L.  R.  A.  on  page  105. 
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The  damage  must  be  the  natural  and  rea- 
sonable result  of  the  defendant's  act, — such 
■a  consequence  as,  in  the  ordinary  course  of 
things,  would  flow  from  the  act. 

The  Wotting  Hill,  L.  R.  9  Prob.  Div.  105 ; 
Victorian  R.  Comrs.  v.  Coultas,  L.  R.  13  App. 
<3as.  225;  8  Am.  &  Eng.  Enc  Law,  2d  ed.  p. 
«67 ;  Spade  v.  Lynn  &  B.  R.  Co.  168  Mass. 
*87,  38  L.  R.  A.  512,  47  N.  E.  88;  Huxley  v. 
Berg,  1  Starkie,  98. 

One  may  be  bound  to  anticipate  and  guard 
•against  the  probable  consequences  to  or- 
dinary people,  but  to  carry  the  rule  of  dam- 
■ages  further  imposes  an  undue  measure  of 
responsibility  upon  those  who  are  guilty  of 
^unintentional  negligence.  The  general  rule 
limits  damages  in  such  case*  to  the  natural 
•and  probable  consequences  of  the  acts  done. 

MitoheU  v.  Rochester  R.  Co.  151  N.  T.  109, 
44  L.  R.  A.  781, 45  N.  E.  354;  Spade  v.  Lynn 
4  B.  R.  Co.  168  Mass.  287,  38  L.  R.  A.  512, 
47  N.  E.  88;  Lehman  v.  Brooklyn  City  R.  Co. 
47  Hun,  355;  Pom  v.  Bar  key,  126  Pa.  164,  17 
Atl.  604;  Huwley  v.  Berg,  1  Starkie,  98; 
JBwing  v.  Pittsburgh,  C.  C.  &  St.  L.  R.  Co. 
147  Pa.  40,  14  L.  R.  A.  666,  23  Atl.  340. 

The  court  erred  in  holding  that  the  mere 
liappening  of  the  accident  showed  negligence. 

Baldwin  v.  Atlantic  City  R.  Co.  64  N.  J. 
L.  232,  45  Atl.  810;  Essew  County  Electric 
-Co.  v.  Kelly,  57  N.  J.  L.  100,  29  Atl.  427 ; 
Bahr  v.  Lombard,  53  N.  J.  L.  233,  21  Atl. 
190,  23  Atl.  167;  Penderson  v.  Atlantic  City 
R.  Co.  56  N.  J.  L.  708,  31  Atl.  767. 

Meters.  Henry  S.  Seovel  and  William 
T.  Boyle,  for  defendants  in  error : 

The  facts  clearly  show  that  the  doctrine 
-of  res  ipsa  loquitur  is  applicable. 

Trenton  Pass.  R.  Co,  v.  Cooper,  60  N.  J.  L. 
219,  38  L.  R.  A.  637,  37  Atl.  730;  Newark 
Electric  Light  &  P.  Co.  v.  Ruddy,  62  N.  J.  L. 
605,  41  Atl.  712. 

A  person  placed  in  a  position  of  danger  by 
the  negligent  conduct  of  another  is  not  guil- 
ty of  contributory  negligence  in  not  choos- 
ing what  afterwards  may  prove  to  have  been 
the  best  method  of  escape. 

Cannon  v.  Pittsburg  Traction  Co.  194  Pa. 
159,  44  Atl.  1089;  7  Am.  &  Eng.  Enc  Law, 
-2d  ed.  p.  399. 

The  injury  complained  of  was  a  bodily  one 
•caused  by  plaintiff's  fall  while  running. 
There  is  no  allegation  that  fright  produced 
the  physical  suffering  complained  of. 

Defendant's  act  caused  plaintiff  to  fall  by 
•compelling  her  to  seek  a  place  of  safety. 

Buchanan  v.  West  Jersey  R.  Co.  62  N.  J. 
L.  265,  19  Atl.  254 ;  Ellick  v.  Wilson,  58  Neb. 
584,  79  N.  W.  162;  Coulter  v.  American  Mer- 
-chants'  Union  Eap.  Co.  56  N.  Y.  585;  8  Am. 
k  Eng.  Enc.  Law,  2d  ed.  p.  665. 


i,  J.,  delivered  the  opinion  of  the 
•court: 

The  writ  of  error  in  this  cause  brings  up 
the  record  of  a  suit  brought  in  the  supreme 
court  and  tried  at  the  Camden  circuit  court. 
The  defendant,  the  Atlantic  City  Railroad 
-Company,  maintained  a  freight  yard  on  the 
south  side  of  Mechanic  street,  in  the  city  of 
Camden ;  and  on  the  25th  day  of  September, 
1899,  while  a  flying  drill  was  being  made,  one 
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of  the  cars  was  derailed,  and  dashed  across 
Mechanic  street  over  two  curbstones  and  two 
trolley  tracks,  and  broke  through  the  front 
of  the  house  opposite  No.  293,  belonging  to  a 
Mrs.  Brennan.  At  the  time  of  the  accident, 
Mrs.  Tuttle,  one  of  the  plaintiffs,  was  on  the 
sidewalk  near  the  Brennan  house,  and,  look- 
ing, she  saw  the  car  coming  across  the  street 
at  full  speed.  Becoming  frightened  at  the 
noise,  she  started  to  run,  and>  when  three  or 
four  doors  below,  fell,  and  injured  her  left 
knee.  At  the  close  of  the  plaintiff's  case  a 
motion  for  a  nonsuit  was  made  on  the  part 
of  the  defendant  upon  the  ground  that,  if 
any  negligent  conduct  had  been  proved  on  the 
part  of  the  defendant  by  reason  of  this  car 
having  gotten  away  from  where  it  belonged, 
the  plaintiff  was  guilty  of  contributory  neg- 
ligence in  going  away  from  a  place  of  safety 
to  a  place  of  insecurity;  that  she  was  at  a 
safe  distance  from  the  car,  and  there  was  no 
occasion  for  her  to  remove  from  it.  The  tes- 
timony, however,  of  the  plaintiff  was  that 
she  was  in  front  of  Mrs.  Brennan's  door,  or 
had  just  passed  it,  when  she  saw  the  car  com- 
ing over;  and  it  was  further  disclosed  by  the 
testimony  that  this  car,  in  coming  across  the 
street  was  not  running  on  any  track.  Is  it 
reasonable,  even,  to  suppose  that  the  plain- 
tiff could  have  had  any  means  of  knowing 
the  direction  the  car  would  take?  She  was 
rightfully  on  the  street,  and  the  unusual 
sight  of  a  car  crashing  across  the  street  at 
full  speed  precluded  anv  possibility  of  re- 
flection as  to  the  best  thine  to  do.  Acting 
under  the  impulse  of  fear,  she  ran,  and,  just 
as  the  car  crashed  into  the  Brennan  house, 
she  fell.  The  motion  to  nonsuit  was  denied, 
and  the  trial  resulted  in  a  verdict  for  the 
plaintiffs.  The  real  question  in  issue  in  the 
case  and  to  be  determined  by  the  jury  was 
whether  the  plaintiff  Mrs.  Tuttle,  seeing  the 
car  approaching  at  great  speed  across  this 
street,  was  justified  in  running  to  escape 
from  what  she  supposed  was  an  imminent 
danger.  In  the  case  of  Stokes  v.  Saltonstall, 
13  Pet.  189,  10  L.  ed.  120,  which  was  an  ac- 
tion brought  to  recover  damages  sustained  by 
the  wife  of  the  plaintiff  by  the  upsetting  of 
a  stage  coach  in  which  she  was  a  passenger, 
the  question  was  whether  the  stage  was  up- 
set by  the  negligence  of  the  driver  or  by  the 
act  of  the  plaintiff  and  his  wife  in  rashly 
and  improperly  springing  from  it.  The 
court  held  that,  "if  the  want  of  proper  skill 
or  care  of  the  driver  placed  the  passengers 
in  a  state  of  peril,  and  they  had  at  that 
time  a  reasonable  ground  for  supposing  that 
the  stage  would  upset,  or  that  the 
driver  was  incapable  of  managing  his 
horses,  the  plaintiff  is  entitled  to  recover,  al- 
though the  jury  may  believe  from  the  posi- 
tion in  which  the  stage  was  placed  from  the 
negligence  of  the  driver  the  attempt  of  the 
plaintiff  or  his  wife  to  escape  may  have  in- 
creased the  peril,  or  even  caused  the  stage 
to  upset,  and  although  they  also  find  that  the 
plaintiff  and  his  wife  would  probably  have 
sustained  little  or  no  injury  if  they  had  re- 
mained in  the  Btage."  And  in  the  case  of 
Jones  v.  Boyce,  1  Starkie,  493,  which  was  an 
action  against  a  coach  proprietor  for  so  neg- 
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ligently  conducting  the  coach  that  the  plain- 
tiff, an  outside  passenger,  was  obliged  to 
jump  off  the  coach,  in  consequence  of  which 
his  leg  was  broken,  Lord  Ellenborough  held: 
"To  enable  the  plaintiff  to  sustain  the  action, 
it  is  not  necessary  that  he  should  have  been 
thrown  off  the  coach.  It  is  sufficient  if  he 
was  placed  by  the  misconduct  of  the  defend- 
ant in  such  a  situation  as  obliged  him  to 
adopt  the  alternative  of  a  dangerous  leap, 
or  to  remain  at  a  certain  peril.  .  .  .  On 
the  other  hand,  if  the  plaintiff's  act  resulted 
from  a  rash  apprehension  of  danger,  which 
did  not  exist,  and  the  injury  he  sustained  is 
to  be  attributed  to  rashness  and  imprudence, 
he  is  not  entitled  to  recover."  The  doctrine 
is  concisely  stated  in  1  Shearm.  &  Redf .  Neg. 
8  89:  "If  one  is  placed,  by  the  negligence 
of  another,  in  such  a  position  that  he  is 
compelled  to  choose  instantly,  in  the  face  of 
grave  and  apparent  peril,  between  two  haz- 
ards, and  he  makes  such  a  choice  as  a  per- 
son of  ordinary  prudence  placed  in  such  a 
position  might  make,  the  fact  that,  if  he  had 
chosen  the  other  hazard,  he  would  have  es- 
caped injury,  is  of  no  importance."  The  con- 
tention of  the  defendant  company  was  that 
the  plaintiff  was  in  a  safe  place,  and  that, 
while  it  was  true  that  the  sight  of  a  car  com- 
ing as  this  one  did  was  unusual,  still  that 
there  was  nothing  attendant  upon  it  which 
should  lead  one  in  a  safe  position  precipi- 
tately to  leave  it.  The  counsel  for  the  de- 
fendant at  the  trial  requested  the  judge  to 
charge  that,  "if  the  jury  believe  that  Mrs. 
Tuttie  was  at  a  safe  location  before  the  in- 
jury complained  of,  and  was  afterwards  in- 
jured by  removing  from  such  safe  place,  she 
cannot  recover ;  but  this  matter  was  correct- 
ly disposed  of  in  the  charge  that  'safe  place' 
is  a  term  which  is  not  easy  to  define.  To 
charge  that  in  this  case  she  was  'in  a  safe 
place1  would  be  to  charge  that  the  circum- 
stances which  brought  about  this  fright  and 
terror  under  which  she  seems  to  have  acted 
were  not  sufficient  to  warrant  her  in  remov- 
ing from  that  spot,  and  seeking  another, 
which,  in  her  judgment, — and  perhaps  a  mis- 
taken judgment, — she  might  have  deemed 
safer.  There  is  hardly  enough  evidenoe  in 
this  case  to  know  whether  it  was  exactly 
safe  where  she  stood.  It  turned  out  after- 
wards to  have  been  a  safe  place.  But  who 
could  tell  beforehand  how  many  splinters 
from  this  car  would  fly  in  all  directions,  how 
many  cobblestones  or  other  things  would  fly 
around  T  You  do  not  know,  when  you  see  a 
car  coming,  just  what  the  end  will  be,  and 
would  naturally  seek,  possibly,  a  safer  place 
than  you  think  you  occupy,  although,  after 
It  is  all  over,  you  may  find  that  where  you 
stood  was  a  safe  place."  This  is  not  a  case 
involving  the  question  whether  an  action  can 
be  sustained  for  mental  anguish  or  injury 
unaccompanied  by  injury  to  the  person.  That 
this  would  not  afford  a  ground  of  action  is 
well  settled.  In  Canning  v.  Williamstoum, 
1  Cush.  451,  it  was  held  that  there  could  be 
no  recovery  for  risk  and  peril  which  caused 
fright  and  mental  suffering,  but  those  ele- 
ments could  be  considered  when  there  was 
bodily  injury,  however  slight.    And  in  Vic- 
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tartan  R.  Gomrs.  v.  Ooultae,  L.  R.  13  App- 
Cas.  222,  where,  by  a  negligent  act  of  the  de- 
fendant, a  collision  with  a  railway  train  at 
a  local  crossing  became  imminent,  but  actual 
collision  was  avoided,  nervous  shock  or  men- 
tal injury,  caused  by  fright  at  the  occur- 
rence, was  held  to  be  too  remote  a  conse- 
quence of  the  defendant's  act  to  be  a  ground 
of  damage.  Mr.  Justice  Gummere,  in  Ward 
v.  West  Jersey  &  8.  R.  Co.  (N.  J.  L.)  47  AtL 
561,  clearly  states  the  rule  when  he  says: 
"It  seems  to  be  universally  conceded  that 
mere  fright,  from  which  no  subsequent  physi- 
cal suffering  results,  affords  no  ground  for 
action;"  and  he  subsequently  holds  that* 
"where  personal  injury,  as  well  as  fright,  is- 
produced  by  the  wrongful  act,  the  rule  is- 
entirely  settled  that  the  jury  is  entitled,  in 
fixing  the  damages,  to  consider  the  mental 
agitation  as  well  as  the  physical  injury." 
This  harmonizes  with  the  decisions  in  Con- 
solidated  Traction  Co.  v.  Lamberteon,  59  N. 
J.  L.  297,  36  Atl.  100,  and  Buchanan  v.  West 
Jersey  R.  Co.  52  N.  J.  L.  265, 19  Atl.  254.  It 
is  not  perceived  that  the  question  of  recovery 
for  peril  causing  mere  fright  unaccompanied 
by  physical  suffering  is  in  the  remotest  sense- 
presented  in  this  case.  The  injury  sustained 
by  the  plaintiff  and  for  which  recovery  ia 
sought,  was  not  the  result  of  fright,  but  was- 
due  to  the  falling  down  of  the  plaintiff  and 
the  injury  to  her  knee.  She  was  placed  is 
peril  by  the  negligent  act  of  the  defendant* 
and  in  her  effort  to  escape  from  danger  she 
fell,  and  was  injured.  Does  it  require  any 
stretch  of  imagination  to  believe  that  every- 
one in  the  neighborhood  of  this  derailed  car 
was  frightened!  And  it  would  be  extraor- 
dinary, indeed,  if  they  attempted  to  escape* 
and  were  injured,  that  they  should  be  with- 
out remedy.  I  think  the  point  decided  in  Bu- 
chanan v.  West  Jersey  R.  Co.  governs  this 
case.  There  a  woman  was  lawfully  on  the 
railroad  platform  of  the  defendant  A  piece 
of  timber  projected  from  one  of  the  ears  of 
a  train  so  as  to  reach  the  platform,  and,  in 
order  to  avoid  being  struck,  she  was  obliged 
to  throw  herself  upon  the  platform.  By  rea- 
son of  the  shock  to  her  nervous  system,  her 
health  was  seriously  impaired.  A  verdict  in 
her  favor  was  sustained  by  the  supreme 
court,  Beasley,  Ch.  J.,  saying:  "The  suit 
was  not  on  the  single  ground  that  the  plain- 
tiff had  been  frightened.  There  was  a  bas- 
is for  the  action  in  the  carelessness  of  the 
company  which  compelled  the  plaintiff  to- 
throw  herself  upon  the  platform,  as  such 
carelessness  leading  to  that  result  was  per  ee 
actionable.  The  fright  was  an  incident  to 
such  cause  of  action,  and  a  mere  aggrava- 
tion of  the  tort."  See  also  Vandenburgh  v. 
Truaw,  4  Denio,  464,  47  Am.  Dec.  268.  In 
the  case  under  consideration  the  negligence 
of  the  defendant  in  permitting  the  derailing 
and  escape  of  the  car  is  too  plain  for  argu- 
ment, and  it  was  such  negligence  as  caused 
the  plaintiff  in  error  to  attempt  to  escape  the 
peril  by  running,  and  in  so  doing  she  fell* 
and  was  injured.  The  true  rule  governing 
cases  of  this  character  may  be  stated  as  fol- 
lows: That  if  a  defendant,  by  negligence* 
puts  the  plaintiff  under  a  reasonable  appro- 


1901. 


Tuttl*  t.  Atlantic  City  R.  Co. 


585 


henaion  of  personal  physical  injury, 
and  plaintiff  in  a  reasonable  effort 
to  escape  sustains  physical  injury,  a 
right  of  action  arises  to  recover  for 
the  physical  injury  and  the  mental 
disorder  naturally  incident  to  its  occurrence. 
The  case  below  was  properly  submitted  to 
the  jury,  and  the  judgment  below  should  be 
affirmed. 


Andrew  THOMPSON,  Plff .  in  Err., 

v. 

Lillian  B.  TAYLOR,  Impleaded,  etc 

\. .«•*.*  .XV.   ••••••••••J 

•1.  The  -written  promise  of  *  married 
-woman  domiciled  In  New  Jersey,  to  pay  a 
sum  of  money  to  the  order  of  her  husband, 
signed  by  her  at  her  domicil,  and  carried  by 
him,  with  her  acquiescence,  to  New  York,  and 
there  indorsed,  and  delivered  in  exchange  for 
other  notes  of  like  Import,  is  a  contract  made 
in  the  state  of  New  York ;  and  the  capacity  of 
the  wife  to  bind  herself  by  a  contract  of  sure- 
tyship is  to  be  determined  by  the  law  of  that 
state. 

S.  Sneh  n  contract,  if  -valid  in  the  state 
of  New  York,  may  be  enforced  against  the 
married  woman  in  this  state,  although  such 
contract,  if  made  here,  wonld  be  void. 

8.  The  statute  of  New  Jersey  that  reg- 
ulates the  risjht  of  married  women  to 
make  contracts  of  suretyship  Is  not  a  decla- 
ration of  a  public  policy  that  closes  the  courts 
of  this  state  to  rights  of  action  arising  in 
other  jurisdictions  where  the  law  is  different. 

(Magie,  Oh.,  end  Krueger  and  Vroom,  JJ.,  die- 

tent.) 

(June  17,  1001.) 

ERROR  to  the  Circuit  Court  for  Bergen 
County  to  review  a  judgment  in  favor 
of  defendant  in  an  action  brought  to  recover 
the  amount  alleged  to  be  due  on  a  promis- 
sory note.    Reversed. 

Statement  by  Garrison,  J.: 

This  action  was  brought  in  the  circuit 
court  upon  a  note,  of  which  the  following  is 
a  copy: 

$422.29.    Englewood,  N.  J.,  Oct.  10,  1898. 

Three  months  after  date  I  promise  to  pay 
to  the  order  of  W.  Bernard  Taylor  four  hun- 
dred twenty-two  29/100  dollars,  at  44  Broad 
St.,  New  York  City;  value  received. 

Lillian  B.  Taylor. 

Indorsed:  "W.  Bernard  Taylor,  44 
Broad  St." 

The  note  was  signed  by  Lillian  B.  Taylor 

'Headnotes  by  Gabbison,  J. 

Not*, — As  to  what  law  governs  in  determln- 
Ing  married  woman's  capacity  to  make  contract, 
see  Ruhe  v.  Buck  (Mo.)  25  L.  R.  A.  178,  and 
note;  Poison  v.  Stewart  (Mass.)  86  L.  R.  A. 
771;  Freeman's  Appeal  (Conn.)  87  L.  R.  A. 
462 ;  and  Walling  v.  Christian  «  C.  Grocery  Co. 
(Fla.)  47  L.  R.  A.  608. 
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at  the  time  and  place  of  its  date,  she  being 
then  the  wife  of  the  payee.  She  signed  it 
at  her  husband's  request,  and  solely  for  his 
accommodation,  and  delivered  it  to  him  with- 
out any  express  limitation  on  the  use  he 
might  make  of  it.  The  husband  at  once 
took  the  note  to  New  York  city,  and  there 
transferred  it,  with  his  indorsement,  to  the 
plaintiff,  to  take  up  two  similar  notes  held 
by  him,  and  then  past  due,  aggregating, 
with  interest,  the  amount  of  this  note; 
which  two  notes  the  defendant  had  signed 
under  the  same  circumstances,  and  which 
her  husband  had  transferred  to  the  plaintiff 
in  the  same  manner  for  cash.  The  plaintiff 
knew  that  the  payee  and  maker  were  hus- 
band and  wife,  but  had  no  further  notice, 
outside  of  the  notes  themselves,, of  the  cir- 
cumstances under  which  they  '  had  been 
signed. 

The  husband  and  wife  have  been  during 
all  the  time  above  referred  to,  and  still  are, 
domiciled  in  New  Jersey. 

Since  1892  the  statutes  of  New  York  have 
provided  that  "a  married  woman  may  con- 
tract with  her  husband  or  any  other  person, 
to  the  same  extent,  with  like  effect,  and  in 
the  same  form  as  if  unmarried,  and  she  and 
her  separate  estate  shall  be  liable  thereon, 
whether  such  contract  relates  to  her  sepa- 
rate business  or  estate  or  otherwise,  and  in 
no  case  shall  a  charge  upon  her  separate 
estate  be  necessary.  Laws  1892,  chap. 
594,  8  1. 

Deeming  the  case  one  of  doubt  and  diffi- 
culty, the  Bergen  county  circuit  court  certi- 
fied the  foregoing  facts  to  the  supreme  court 
for  its  advisory  opinion  on  the  question 
whether,  on  those  facts,  the  plaintiff  is  enti- 
tled to  judgment  against  Lillian  B.  Taylor 
for  the  sum  mentioned  in  the  note  and  in- 
terest. 

The  supreme  court,  after  hearing  argu- 
ment, advised  the  circuit  court  that  the 
plaintiff  was  not  entitled  to  judgment 
against  Lillian  B.  Taylor  upon  the  note  in 
suit.  46  Atl.  567.  Judgment  in  accordance 
with  this  advisory  opinion  was  thereupon 
entered  by  the  circuit  court  against  the 
plaintiff,  who,  by  writ  of  error,  removed  that 
judgment  into  this  court. 

Mr.  B.  P.  Wortendyke,  for  plaintiff  in 
error: 

When  a  note  is  made  payable  at  a  par- 
ticular place  it  is  to  be  treated  in  all  re- 
spects as  if  made  there,  without  regard  to 
the  place  where  it  is  dated  or  delivered. 

Ball  v.  Consolidated  FrankUnite  Co.  32 
N.  J.  L.  102;  2  Am.  &  Eng.  Enc  Law,  p. 

831. 

Since  payment  of  a  note  or  bill  is  perform- 
ance of  the  contract  evidenced  thereby,  the 
instrument  is  governed  by  the  law  of  the 
place  where  payable. 

Story,  Promissory  Notes,  g  172;  Murphy 
v.  CoUins,  121  Mass.  6;  Allen  v.  Bratton,  47 
Miss.  119;  Hunt  v.  Btandart,  15  Ind.  33, 
77  Am.  Dec.  79;  Campbell  v.  Nichols,  33 
N.  J.  L.  81 ;  Bright  v.  Judson,  47  Barb.  29; 
Randolph,  Com.  Paper,  §  24,  p.  21;  Bell  v. 
Packard,  69  Me.  105. 
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If  a  place  of  performance  is  expressed  it 
is  presumed  that  the  contract  was  made 
-with  reference  to  the  law  of  that  place. 

1  Edwards,  Bills  ft  Notes,  g  217;  2  Par- 
•sons.  Notes  ft  Bills,  320;  Story,  Promissory 
Notes,  S  105;  1  Dan.  Neg.  Inst.  840;  Short 
v.  Trabue,  4  Met.  (Ky.)  299;  Arnold  v.  Pot- 
ter, 22  Iowa,  194;  Newman  v.  Kershaw,  10 
Wis.  333;  Martin  v.  Martin,  1  Smedes  ft  M. 
170;  Aurora  v.  West,  22  Ind.  88,  85  Am. 
Dec.  413;  Smith  v.  Munoie  Nat.  Bank,  29 
Ind.  158;  Allen  v.  Bratton,  47  Miss.  119; 
Mason  v.  Dousay,  35  111.  424,  85  Am.  Dec. 
368. 

It  is  also  presumed  that  this  law  was 
known  to  the  contracting  parties. 

2  Parsons,  Notes  ft  Bills,  326;  Freese  v. 
Brownell,  35  N.  J.  L.  287,  10  Am.  Rep.  239. 

And  this  rule  applies  to  commercial  pa- 
per. The  law  of  tne  place  of  payment  gov- 
erns the  validity,  nature,  obligation,  ana  in- 
terpretation of  such  paper. 

Byles,  Bills,  402;  2  Parsons,  Notes  ft 
Bills,  345;  Story,  Promissory  Notes,  $  165; 
Robinson  v.  Bland,  2  Burr.  1077,  1  W.  Bl. 
256;  Rothschild  v.  Currie,  1  Q.  B.  43;  Allen 
v.  Kemble,  6  Moore  P.  C.  G.  314;  Chapman 
v.  Robertson,  6  Paige,  627,  31  Am.  Dec.  264; 
Vaneandt  v.  Arnold,  31  Ga.  210;  Boudder  v. 
Union  Nat.  Bank,  91  U.  S.  406,  23  L.  ed. 
245. 

The  contract  of  the  maker  of  a  note  or  the 
•drawer  of  a  bill  of  exchange  is  governed  by 
the  place  where  it  is  made  payable. 

1  Edwards,  Bills  ft  Notes,  228 ;  2  Parsons, 
Notes  ft  Bills,  335 ;  Story,  Promissory  Notes, 
*  172 ;  Hunt  v.  Btandart,  15  Ind.  33,  77  Am. 
Dec.  79;  Allen  v.  Bratton,  47  Miss.  119; 
Thompson  v.  Keteham,  4  Johns.  285;  Davis 
v.  Clemson,  6  McLean,  622.  Fed.  Cas.  No. 
3,630;  Campbell  v.  Nichols,  33  N.  J.  L.  81. 

Not  only  does  the  place  of  payment  deter- 
mine the  place  of  making  the  contract,  but 
-so,  also,  does  the  place  of  delivery. 

Randolph,  Com.  Paper,  $  24,  p.  20;  Dan. 
Neg.  Inst.  831;  2  Parsons,  Notes  ft  Bills, 
327 ;  Freese  v.  Brownell,  35  N.  J.  L.  285,  10 
Am.  Rep.  239;  Campbell  v.  Nichols,  33  N. 
.7.  L.  81 ;  Hyde  v.  Ooodnow,  3  N.  T.  266. 

The  fact  of  the  promissory  note  being 
-signed  in  New  Jersey,  where  the  defendant 
claimed  her  domicil,  does  not  affect  the  le- 
gality of  the  contract  based  upon  it,  as  it 
only  camo  into  existence  upon  its  delivery 
in  the  state  of  New  York.  It  was  a  con- 
tract, in  form,  between  husband  and  wife, 
but  could  not  be  enforced  until  the  right  of 
some  third  party  intervened. 

Bowery  Nat.  Bank  v.  Sniffen,  54  Hun, 
394,  7  N.  Y.  Supp.  520;  Queens  County  Bank 
v.  Leavitt,  56  Hun,  426,  10  N.  Y.  Supp.  193; 
Bell  v.  Packard,  69  Me.  105,  31  Am.  Rep. 
251. 

The  contract  entered  into  was  a  contract 
of  the  state  of  New  York,  and  not  of  New 
Jersey,  and  the  fact  of  the  note  being  signed 
in  New  Jersey,  where  the  defendant  claims 
her  domicil,  does  not  affect  the  enforcement 
of  the  contract  in  the  courts  of  this  state. 

Randolph,  Com.  Paper,  $  21,  p.  17;  Byles, 
Bills,  402;  2  Parsons,  Notes  ft  Bills,  320; 
Story,    Promissory    Notes,   %    155;     Story, 
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Conn.  L.  242;  1  Dan.  Neg.  Inst  828;  Wright 
v.  Remington,  41  N.  J.  L.  48,  32  Am.  Rep. 
180,  Affirmed  in  43  N.  J.  L.  451;  Robinson 
v.  Queen,  87  Tenn.  445,  3  L.  R.  A.  214,  11 
S.  W.  38;  Taylor  v.  Sharp,  108  N.  C.  377, 
13  S.  E.  138;  MiUiken  v.  Pratt,  125  Mass. 
374;  Baldwin  v.  Cray,  4  Mart.  N.  S.  192,  16 
Am.  Dec.  169;  Saul  v.  His  Creditors,  5 
Mart.  N.  S.  569,  16  Am.  Dec  212;  Andrews 
v.  His  Creditors,  11  La,  464. 

Mr.  George  WMtefleld  Betts,  Jr.,  for 
defendant  in  error: 

The  defendant,  Lillian  B.  Taylor,  and  her 
husband,  being  domiciled  in  the  state  of 
New  Jersey,  her  capacity  to  contract  with 
her  husband,  or  to  act  as  surety  or  accom- 
modation maker  or  indorser  of  a  note,  is  gov- 
erned by  the  laws  of  the  state  of  New  Jer- 
sey, in  an  action  brought  in  this  state, 

Story,  Confl.  L.  $  51;  1  Henry,  Foreign 
Laws,  p.  31 ;  Gamier  v.  Paydras,  13  La,  177 ; 
Dicey,  Confl.  L.  Rule  146,  p.  543;  Wharton, 
Confl.  L.  g  20;  Petrie  v.  Voorhees,  18  N.  J. 
Eo.  285. 

The  status  of  a  married  woman  and  her 
capacity  to  carry  on  business  in  a  foreign 
state  are  determined  by  the  law  of  her  domi- 
cil. 

3  Am.  ft  Enjr.  Enc.  Law,  p.  575;  Hill  v. 
Pine  River  Bank,  45  N.  H.  300 ;  Casio  v.  De 
Dernales,  1  Car.  ft  P.  266;  Pothier,  Traite 
des  Obligations,  chap.  6,  g  3,  p.  2;  1  Foelix, 
188,  No.  89;  Savigny,  Obligations,  137; 
Boulnois,  437;  Matthews  v.  Murchison,  17 
Fed.  760;  Armstrong  v.  Best,  112  N.  C.  59, 
25  L.  R.  A.  188,  17  S.  E.  14;  Johnston  v. 
Gawtry,  11  Mo.  App.  322;  Bank  of  Louisi- 
ana v.  Williams,  46  Miss.  618,  12  Am.  Rep. 
319;  Robinson  v.  Queen,  87  Tenn.  445,  3  L. 
R.  A.  214,  11  S.  W.  38;  Strawbridge  v.  Rob- 
inson,  10  111.  470,  60  Am.  Dec  420;  MiUi- 
ken v.  Pratt,  125  Mass.  374,  28  Am.  Rep. 
241:  Wright  v.  Remington,  41  N.  J.  L.  48, 
32  Am.  Rep.  180,  43  N.  J.  L.  451. 

The  enforcement  of  the  note  against  the 
defendant,  being  matter  of  remedy,  should 
be  governed  by  New  Jersey  law  as  the  law 
of  the  forum. 

Barker  v.  Brink,  24  N.  J.  L.  334;  Wood 
v.  Malm,  10  N.  J.  L.  208;  3  Am.  ft  Eng. 
Enc.  Law,  p.  575. 

The  law  of  New  Jersey  and  that  of  New 
York  being  in  conflict,  the  law  of  the  forum 
should  be  applied,  to  wit,  the  law  of  New 
Jersey. 

Runyon  v.  Oroshon,  12  N.  J.  Eq.  86;  S 
Am.  ft  Eng.  Enc.  Law,  p.  578;  Taberrer  v. 
Brentnall,  18  N.  J.  L.  262;  Union  Locomo- 
tive &  Emp.  Co.  v.  Erie  R.  Co.  37  N.  J.  L. 
23. 

The  note,  having  been  signed  and  dated  in 
New  Jersey  and  delivered  by  the  defendant 
to  her  husband  there,  should  be  governed  by 
New  Jersey  law. 

Pine  v.  Smith,  11  Gray,  38;  Re  Dodge,  9 
Ben.  480,  Fed.  Cas.  No.  3,948 ;  Olenny  Glass 
Co.  v.  Taylor,  99  Ky.  24,  34  S.  W.  711;  Un- 
ion Nat.  Bank  v.  Chapman,  7  App.  Div.  450, 
39  N.  Y.  Supp.  1051;  Ball  v.  Consolidated 
FrankUnite  Co.  32  N.  J.  L.  102;  Felt  v.  Felt9 
59  N.  J.  Eq.  606,  47  L.  R.  A.  546,  45  Atl. 
105,  49  Atl.  1071;  Vliet  v.  Eastburn,  64  K 
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J.  L.  627,  46  Atl.  735,  1061,  Affirming  43 
JUL  741,  63  N.  J.  L.  450;  Harper  v.  Weil, 
194  Pa.  141,  44  AU.  1065. 


Gasrrisen,  J.,  delivered  the  opinion  of  the 
•court: 

The  note  in  rait  was  not  a  New  Jersey 
•contract.  The  parties  to  it  in  this  state 
were  husband  and  wife.  By  force  of  I  14 
of  our  married  women's  act,  there  is  in  this 
state  no  law  to  enable  husband  or  wife  to 
•contract  with  each  other,  excepting  as  at 
•common  law.  2  Gen.  Stat.  p.  2015;  Wood- 
ruff v.  Clark,  42  N.  J.  L.  198;  Turner  v. 
Davenport  (N.  J.  Eq.)  47  Atl.  766. 

Hence  the  written  promise  of  the  wife  to 
nay  a  sum  of  money  to  the  order  of  her  hus- 
band, signed  by  her  and  delivered  to  him 
in  the  state  of  New  Jersey,  did  not  consti- 
tute a  contract  When,  therefore,  the  note 
left  this  state  no  legal  contract  was  in  ex- 
istence. Rahtcay  Nat.  Bank  v.  Brewster,  49 
N.  J.  L.  231,  12  Atl.  769.  In  New  York  the 
Above-mentioned  feature  of  the  common-law 
rule  has  been  expressly  superseded  by  an  en- 
abling act  that  empowers  a  married  woman 
to  contract  with  her  husband  to  the  same 
•extent  and  in  the  same  form  as  if  unmarried. 

The  husband,  therefore,  having  in  his  pos- 
session, in  the  state  of  New  York,  his  wife's 
note,  intrusted  to  him  under  the  circumstan- 
ces certified  in  this  case,  had  the  means  of 
making  for  her  a  contract  of  suretyship  that 
would  he  valid  by  the  law  of  the  place  where 
it  came  into  legal  existence  and  where  it 
was  to  be  performed.  By  his  indorsement 
And  delivery  of  the  signed  note,  the  wife 
was  as  effectually  bound  to  the  payee  as  if 
she  had  personally  executed  the  note  in  the 
state  of  Mew  York. 

Where  a  note  is  signed  in  this  state,  but 
is  passed  away,  and  comes  first  into  legal 
•existence  in  the  state  of  New  York,  in  con- 
templation of  law  it  was  made  in  the  latter 
jurisdiction.  Campbell  v.  Nichols,  33  N. 
J.  L.  82.  The  note,  therefore,  is  a  contract 
made  in  the  state  of  New  York,  upon  the 
facts  certified,  without  reference  to  tne  legal 
rule  that  a  note  made  payable  at  a  particu- 
lar place  is  to  be  treated  in  all  respects  as 
if  made  at  that  place,  for  which  abundant 
authority  is  cited  in  the  brief  of  the  plain- 
tiff's counsel. 

To  the  next  proposition  of  the  plaintiff, 
viz.,  that  such  a  contract,  made  in  New 
York,  and  valued  by  its  laws,  will  be  en- 
-forced  by  the  courts  of  New  Jersey,  two  ob- 
jections are  raised:     First.  That  the  inca- 
pacities of  a  wife  under  the  common  law, 
if  not  removed  by  the  statute  law  of  her 
•domicil,  follow  her  wherever  she  goes;   so 
that,  if  at  home  she  be  unable  to  bind  her- 
self as  surety,  she  may  nowhere  bind  herself 
'by  such  a  contract.    Secondly.  That  the  re- 
tention in  our  law  of  so  much  of  the  com- 
mon law  as  prevented  married  women  from 
'becoming  sureties  is  a  declaration  by  the 
legislature  of  a  public  policy  to  which  the 
courts  should  give  effect  by  refusing  to  en- 
-force  obligations  of  this  nature  incurred  by 
its  citizens  in  other  states  where  this  disa- 
bility no  longer  exists. 
54  L.  R.  A. 


Both  of  these  points  are  taken  in  the  brief 
of  counsel  for  tne  defendant,  and  each  of 
them  receives  some  support  from  the  opin- 
ion delivered  in  the  supreme  court,  although 
the  actual  decision  of  the  case  is  rested  upon 
the  second  ground,  vus.,  that  of  public  poli- 
cy. 

It  will  be  necessary,  therefore,  so  consider 
each  of  these  propositions.  The  first  claim 
is  that  the  capacity  of  a  married  woman  to 
make  a  contract  of  suretyship  is  governed 
by  the  law  of  her  domicil,  and  not  by  the 
law  of  the  place  where  the  contract  is  made 
and  where  it  is  to  be  performed;  in  other 
words,  that  capacity  to  contract  is  governed 
by  the  law  of  domicil,  and  not  by  the  lew 
loci  contractus.  The  discussion  of  this 
question  by  the  civilians  and  in  early  judi- 
cial writings  occupied  much  space,  and  re- 
ceived the  closest  attention  from  Mr.  Jus- 
tice Story  as  one  in  which  the  doctrines  of 
the  civil  law  could  not  be  made  to  harmon- 
ize with  the  commercial  rule  upon  the  sub- 
ject. It  is  rarely  worth  while  to  search  back 
of  Story  upon  such  a  question,  especially  if 
he  have  decided  against  the  civil-law  rule. 
In  his  Commentaries  upon  the  Conflict  of 
Laws,  after  a  comprehensive  review  of  the 
authorities,  Judge  Story  reached  the  con- 
clusion that,  in  regard  to  the  incapacities 
incident  to  coverture  and  other  personal  dis- 
abilities to  contract,  "the  law  of  the  domi- 
cil of  birth  or  the  law  of  any  other  acquired 
and  fixed  domicil  is  not  generally  to  govern, 
but  the  lew  loci  contractus  aut  actus, — the 
law  of  the  place  where  the  contract  is  made 
or  the  act  done."    Story,  Confl.  L.  §  103. 

In  the  course  of  his  consideration  of  this 
and  kindred  questions,  Mr.  Justice  Story 
quotes  so  frequently  from  the  civilians  that 
upon  a  hasty  reading  the  opinions  of  those 
jurists  may  be  taken  for  his  own;  but  there 
can  be  no  question  as  to  the  commentator's 
final  summary,  via.,  that,  "although  foreign 
jurists  generally  hold  that  the  law  of  tne 
domicil  ought  to  govern  in  regard  to  the 
capacity  of  persons  to  contract,  yet  that  the 
common  law  holds  a  different  doctrine, 
namely,  tnat  the  lew  loci  contractus  is  to 
govern."    Story,  Confl.  L.  §  241. 

With  respect  to  another  American  com- 
mentator,— Chancellor  Kent, — it  is  both  in- 
teresting and  important  to  observe  that 
while,  in  some  parts  of  the  text  of  his  Com- 
mentaries, he  seems  to  favor  the  arguments 
of  the  foreign  jurists,  yet  in  his  later  notes 
he  unequivocally  states  the  rule  to  be :  "The 
state  and  condition  of  the  person  according 
to  the  law  of  his  domicil  will  generally, 
though  not  universally,  be  regarded  in  other 
countries  as  to  acts  done,  or  rights  acquired, 
or  contracts  made  in  the  place  of  his  native 
domicil;  but  as  to  acts,  rights,  4tnd  con- 
tracts done,  acquired,  or  made  out  of  his 
native  domicil,  the  lew  loci  will  generally 
govern  in  respect  to  his  capacity  and  condi- 
tion."   2  Kent,  Com.  233,  note  c. 

To  the' same  effect  is  the  opinion  of  Chief 
Justice  Gray  of  Massachusetts  delivered  in 
the  case  of  Milliken  v.  Pratt,  125  Mass.  374, 
28  Am.  Rep.  241,  where,  after  considering 
the  whole  question,  he  decides  that  "the  va- 
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lidity  of  a  contract  [even  as  regards  the  ca- 
pacity of  the  parties],  is  to  he  determined  by 
the  law  of  the  state  in  which  it  is  made." 

I  have  no  difficulty  in  reaching  the  conclu- 
sion that  the  capacity  of  Mrs.  Taylor  to  en- 
ter into  a  New  York  contract  in  New  York 
was  governed  by  the  laws  of  New  York,  not- 
withstanding her  domicil  was  in  New  Jer- 
sey; and  that  the  contract  into  which  she 
there  entered  was  valid,  and  binding  upon 
her. 

If  we  pass  to  the  reason  assigned  in  the 
advisory  opinion,  we  shall  see  that  it  rests 
upon  the  doctrine  of  our  courts  that  a  con- 
tract valid  elsewhere  will  not  be  enforced 
if  it  is  inconsistent  with  the  public  policy  of 
the  jurisdiction  the  aid  of  whose  tribunals 
is  invoked  for  the  purpose  of  giving  it  ef- 
fect. 

The  decisive  portion  of  the  opinion  of  Mr. 
Justice  Gummere  is  in  these  words:  "When 
the  legislature  has  declared  the  policy  of 
the  state  in  relation  to  a  given  subject-mat- 
ter, it  is  the  duty  of  the  court  to  give  ef- 
fect, so  far  as  possible,  to  that  policy;"  cit- 
ing Felt  v.  Felt,  59  N.  J.  Eq.  606,  47  L.  R. 
A.  S46,  45  Atl.  106,  49  Atl.  1071,  and  Union 
Locomotive  d  Ewp.  Co.  v.  Erie  R.  Co.  37  N. 
J.  L.  23.  There  can  be  no  doubt  as  to  the 
duty  of  our  courts  under  the  condition  thus 
predicated.  The  question  in  the  case  is 
whether  the  legislation  referred  to  in  the 
opinion  is  a  declaration  of  public  policy. 
Briefly  summarized,  that  legislation  confers 
upon  married  women  rights  to  contract  as  if 
unmarried,  save  as  to  contracts  of  surety- 
ship, from  which  no  benefit  is  obtained  for 
their  separate  use.  2  Gen.  Stat.  p.  2017,  § 
26. 

In  my  judgment,  this  and  kindred  acts  of 
legislation,  constituting  together  our  mar- 
ried women's  act,  and  passed  under  the  titles 
of  "An  Act  for  the  Better  Securing  of  the 
Property  of  Married  Women,"  and  "An  Act 
to  Amend  the  Law  Relating  to  the  Property 
of  Married  Women,"  are  to  be  regarded  as 
regulations  rendered  necessary  by  the  abro- 
gation of  the  principles  of  the  common  law 
concerning  coverture;  and  that  what  is  in- 
dictated  by  this  legislation  as  a  whole  is  the 
abandonment  of  a  public  policy  upon  the 
subject,  and  the  future  regulation  of  it  by 
acts  of  legislative  discretion. 

The  distinction  between  regulative  legis- 
lation and  the  adoption  of  a  principle  of 
public  law  is  too  important  to  be  lost  sight 
of.  To  declare,  as  the  common  law  did,  that 
the  welfare  of  society  required  that  wives  be 
incapable  of  making  contracts,  is  an  illus- 
tration of  the  adoption  of  a  principle  which, 
so  long  as  it  was  adhered  to,  constituted  a 
rule  of  public  policy.  When,  however,  civil- 
ized states  became  satisfied  that  the  welfare 
of  society  was  not  best  served  by  the  mainte- 
nance of  this  principle  it  was  abandoned  by 
the  recognition  of  its  opposite,  viz.,  that  mar- 
ried women  possessed  capacity  to  contract. 
The  questions  that  then  arose,  viz.,  what  con- 
tracts may  they  make,  and  what  may  they 
not?  while  calling  for  the  exercise  of  legis- 
lative discretion  based  upon  considerations 
that  affected  a  large  class  of  individuals,  did 
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not,  either  in  theory  or  in  fact,  involve  any 
principle  upon  which  the  general  welfare  of 
the  body  of  citizens  of  the  state  was  assumed 
to  rest.  With  the  abandonment  of  the  po- 
litical principle  the  matter  was  broken  up 
into  discretionary  exercises  of  legislative 
regulation  in  the  course  of  which  different 
bodies,  or  the  same  legislative  body  at  differ- 
ent periods,  might  lay  down  varying  rules 
without  destroying  that  comity  that  is  so> 
essential  to  commercial  confidence  and  inter- 
course. Thus,  in  the  case  certified  it  ap- 
pears that  the  state  of  New  York,  having 
abandoned  the  principles  of  the  common 
law,  as  we  ourselves  nave  done,  has  gone 
further  in  its  enabling  legislation;  or,  what 
is  the  same  thing,  has  retained  less  of  what 
the  common-law  rule  compelled ;  but  equally 
and  in  either  ease  the  only  principle  involved 
has  been  abandoned.  The  respective  regu- 
lations of  the  subject  equally  rest  upon  the 
common  ground  that  women  have  a  capacity 
to  make  contracts,  subject  to  legislative  con- 
trol. If  this  be  so,  comity  requires  that  we 
mutually  give  effect  to  these  discretionary 
acts  by  recognizing  the  validity  of  the  re- 
sulting contracts,  and  enforcing  them  in  our 
courts,  even  when  they  are  in  opposition  to* 
our  own  declared  discretion  upon  the  sub- 
ject This,  as  I  read  in  the  case  of  Wright  v. 
Remington,  41  N.  J.  L.  51,  32  Am.  Rep.  180, 
has  been  categorically  decided  in  our  su- 
preme court  In  that  case  a  wife  signed 
two  notes  as  surety  for  her  husband  in  Illi- 
nois, where  the  common  law  had  been  abro- 
gated to  that  extent  Suit  was  brought  in 
our  circuit  court  to  enforce  these  contracts 
against  the  wife.  Upon  a  case  certified  the 
supreme  court  held  that  comity  required  the 
enforcement  of  the  notes  in  question. 

In  delivering  the  opinion  of  the  court,  Mr. 
Justice  Reed  said:  "There  can  .  .  . 
be  no' question  but  that  the  contract  was 
valid  by  the  law  of  Illinois.  It  is  therefore 
the  duty  of  the  courts  of  this  state  to  recog- 
nize and  enforce  it,  unless  it  appears  injuri- 
ous to  the  interests  of  the  state  or  of  our 
citizens.  But  nothing  approaching  this  re- 
sult can  be  deduced  solely  from  the  fact 
that  the  foreign  statute  confers  upon  a  mar- 
ried woman  the  power  to  make  a  contract 
of  suretyship.  .  .  .  Whatever  may  be 
our  opinion  of' the  policy  of  legislation  be- 
yond our  state,  we  are  bound  by  the  princi- 
ples of  comity  to  recognize  its  Validity,  un- 
less it  clearly  contravenes  the  principles  of 
public  morality,  or  attacks  the  interests  of 
the  body  of  the  citizens  of  our  state." 

Objection  upon  this  point  was  apparently 
not  renewed  upon  the  writ  of  error  in  this- 
court,  for  the  judgment  was  here  affirmed 
without  again  referring  to  it  Remington^ 
v.  Wright,  43  N.  J.  L.  451. 

This  ease,  upon  the  point  now  in  contro- 
versy, states  the  correct  rule  of  law  so  def- 
initely that  it  should  have  been  follewed  m 
the  supreme  court 

If,  as  was  suggested  upon  the  argument, 
the  device  of  providing  a  place  of  perform- 
ance in  a  foreign  jurisdiction,  or  even  of 
making  the  actual  contract  in  a  place  where 
the  wife  was  empowered  to  contract  direct- 
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ly  with  her  husband,  should  be  urged  as  a 
ground  for  sustaining  such  a  contract  here, 
or  for  enabling  the  husband  to  sue  thereon 
in  our  courts  of  law,  a  different  question 
would  be  presented.  It  may  well  be  that 
such  a  proceeding  would  run  athwart  the 
settled  policy  of  our  law  with  respect  to  the 
supervision  exercised  by  equity  over  the  en- 
gagements of  married  persons,  which  is  re- 
tained in  our  system  of  jurisprudence  by  the 


14th  section  of  the  married  women's  act. 
With  respect  to  this  question,  no  opinion  is 
expressed. 

For  the  reasons  gKen,  the  judgment  of 
the  Circuit  Court,  entered  in  accordance 
tciih  the  advisory  opinion  of  the  Supreme 
Court,  is  reversed. 

Magie,  Ch.,  and  Kraeger  and  Vroom, 
JJ.,  dissent. 


NEW  YORK  COURT  OF  APPEALS. 


PEOPLE  of  the  State  of  New  York  em  reU 

John  P.  LEARY,  Appt., 

v. 

Charles  H.  KNOX  et  al.,  Respts. 

(166  N.  Y.  444.) 

1.  Promotion  of  a  police  ofllccr  for  aets 
of  personal  heroism  is  not  prohibited  by 
a  constitutional  provision  that  promotions 
sball  be  made,  when  practicable,  upon  com- 
petitive examination. 

S.  A  statute  authorising;  municipal  au- 
thorities to  promote  police  oflleers  for 
personal  heroism  Is  Dot  repealed  by  a  general 
statute  regulating  appointments  and  promo- 
tions in  the  civil  service,  which  provides  that 
the  statute  sball  not  take  from  any  policeman 
any  right  or  benefit  conferred  by  law  or  exist- 
ing under  any  lawful  regulation  of  the  depart- 
ment in  which  he  serves. 

{Parker,  Ch.  J.,  and  London  and  Vann,  JJ.,  dis- 
sent.) 

(April  16,  1901.) 

APPEAL  by  relator  from  an  order  of  the 
Appellate  Division  of  the  Supreme 
Court,  First  Department,  reversing  an  or- 
der of  a  Special  Term  for  New  York  Coun- 
ty granting  a  peremptory  writ  of  mandamus 
to  compel  respondents  to  certify  upon  the 
pay  roll  of  relator  that  he  had  been  pro- 
moted from  patrolman  to  roundsman  in  the 
department  of  police  of  the  city  of  New 
York.    Reversed. 

The  facts  are  stated  in  the  opinions. 

Messrs.  James,  Sefcell,  A  Elkm,  for  ap- 
pellant : 

At  the  time  the  relator  was  appointed  pa- 
trolman on  the  New  York  police  force  de- 
tails or  permanent  assignments  of  patrol- 
men to  duty  as  roundsmen  could  be  made 
for  herotc  and  meritorious  services,  without 
a  competitive  examination. 

Laws  1882,  chap.  410;  Laws  1883,  chap. 
354;  Laws  1884,  chap.  410;  Laws  1894, 
chap.  364;  Laws  1805,  chap.  560. 

Notb. — The  above  case  seems  to  be  one  of  first 
Impression  as  to  the  effect  of  the  constitutional 
provision  In  question  upon  the  right  to  promote 
a  police  officer  for  personal  heroism,  without 
any  competitive  examination. 

For  constitutionality  of  civil  service  laws,  see 
People  em  rel.  Akin  v.  KIpley  (111.)  41  L.  R.  A. 
775,  and  cases  In  footnote  thereto. 
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The  New  York  city  consolidation  act  (Law* 
1882.  chap  410,  $  271)  provided:  "Pro- 
motions of  officers  and  members  of  the  po- 
lice force  shall  be  made  by  the  board  only 
on  grounds  of  meritorious  police  service  and 
superior  capacity,  and  shall  be  as  follows: 
Sergeants  of  police  shall  be  selected  from 
among  patrolmen  assigned  to  duty  as 
roundsmen.    .    .    ." 

This  section  unquestionably  gave  the  po- 
lice board  the  power  to  promote  for  heroic 
and  meritorious  service. 

People  em  rel.  Bchelpp  v.  Knom,  48  App. 
Div.  477,  02  N.  Y.  Supp.  940. 

At  the  time  of,  and  prior  to,  the  relator's 
appointment  to  the  force  the  civil  service 
laws  did  not  require  a  competitive  examina- 
tion before  the  promotion  or  assignment  of 
patrolmen  to  duty  as  roundsmen. 

Laws  1883,  chap.  354,  ft  8;  Laws  1884, 
chap.  410,  $  2;  Laws  1895,  chap.  569,  I  3. 

Subsequent  legislation  fully  protected  the 
relator's  rights  to  be  promoted  from  the 
position  of  patrolman  to  that  of  roundsman 
fer  heroic  and  meritorious  service,  without  a 
competitive  examination. 

Laws  1897,  chap.  378,  8  274. 

Civil  service  rules  cannot  affect  relator's 
right  to  promotion,  because  the  laws  pur- 
suant to  which  said  rules  were  prepared  ex- 
pressly provided:  'The  authority  by  this 
section  conferred  (♦.  e.,  to  make  rules,  etc.) 
shall  not  be  so  exercised  as  to  take  from 
any  policeman  .  .  .  any  right  or  bene- 
fit conferred  by  law  or  existing  under  any 
lawful  regulation  of  the  department  in 
which  he  serves." 

People  em  rel.  Bchelpp  v.  Knom,  48  App. 
Div.  477,  62  N.  Y.  Supp.  940. 

Messrs.  James  M.  Ward,  Theodore 
Oonnoly,  and  Terenoe  Farley,  with  Mr. 
John  Wnalem,  for  respondents: 

A  consideration  of  the  legislation  affect- 
ing the  police  department  in  this  city  before 
consolidation,  and  the  various  civil  service 
statutes  of  this  state,  will  demonstrate  that 
no  promotion  can  be  made  for  heroic  con- 
duct, without  an  examination. 

The  civil  service  statutes  constitute  a  gen- 
eral system  of  statute  law  applicable  to  ap- 
pointments and  promotions  in  every  depart- 
ment of  the  civil  service  of  the  state,  with 
such  exceptions  only  as  are  specified  in  the 
statute  itself. 

People  em  rel.  McClelland  v.  Roberts,  148 
|N.  Y.  300,  31  L.  R.  A.  399,  42  N.  E.  1082; 
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Re  Stcveley,  12  Misc.  174,  33  N.  T.  Supp. 
369;  Chittenden  v.  Wurater,  152  N.  Y.  345, 
37  L.  R.  A.  809,  46  N.  E.  857;  People  em  rel. 
Sweet  y.  Lyman,  157  N.  Y.  368,  52  N.  E. 
132. 

A  man's  "superior  capacity"  cannot  be  de- 
termined without  a  mental  examination,  and 
thus  the  necessity  of  a  civil  service  exami- 
nation before  a  promotion  can  be  made. 

People  em  rel.  Bweet  v.  Lyman,  157  N.  Y. 
368,  52  N.  E.  132. 

O'Brien,  J.,  delivered  the  opinion  of  the 
court: 

The  relator,  on  the  21st  day  of  January, 
1897,  was  appointed  a  patrolman  on  the  po- 
lice force  of  the  city  of  New  York,  and  after 
the  new  charter  went  into  effect,  on  the  1st 
day  of  January,  1898,  he  continued  to  serve 
in  that  position  as  a  member  of  the  police 
force  of  the  present  city.  On  the  1st  day 
of  June,  1900,  the  police  board,  by  a  reso- 
lution duly  passed  and  approved  by  the 
mayor,  promoted  him  from  the  position  of 
patrolman  to  that  of  roundsman  because  of 
meritorious  and  heroic  conduct  in  the  per- 
formance of  his  duties  as  such  patrolman. 
The  heroic  or  meritorious  act  for  which  this 
promotion  was  made  was  exhibited  on  the 
occasion  of  the  fire  which  destroyed  the 
Windsor  Hotel  on  the  17th  of  March,  1899. 
It  appears  from  the  moving  papers  that  on 
that  occasion  he  went  to  the  second  floor  of 
the  burning  building,  and  rescued  four 
women  who  were  imprisoned  in  the  fire  es- 
cape. Going  up  to  the  fifth  story,  he  met 
a  man  with  his  clothes  on  fire,  and  extin- 
guished it,  and  then*  passed  the  man  down 
the  ladder  to  the  street.  Next  he  found  a 
woman  on  the  fifth  floor  of  the  hotel,  help- 
less and  badly  burned,  and,  with  the  assist- 
ance of  a  brother  officer,  he  placed  her  upon 
his  back,  and  at  the  risk  of  his  life  carried 
her  to  the  second  floor,  and  then  down  a 
burning  staircase,  in  safety  to  the  street. 

It  may  be  assumed  that  the  determination 
of  the  police  board,  promoting  the  relator 
by  reason  of  this  meritorious  and  heroic 
conduct  in  the  performance  of  his  duty,  is  a 
promotion  from  a  lower  to  a  higher-  grade 
in  the  police  force,  at  least  in  the  sense 
that  the  relator  became  entitled,  if  the  pro- 
motion was  legally  made,  to  a  larger  salary. 
It  appears  from  the  moving  papers  that  the 
treasurer  of  the  police  department  refuses 
to  pay  the  relator  the  salary  of  roundsman 
without  a  certification  by  the  respondents  as 
commissioners  constituting  the  municipal 
civil  service  commission  or  the  city  of  New 
York,  on  the  ground  that  such  a  certificate 
is  required  by  $  19  of  chapter  370  of  the 
Laws  of  1899.  The  court  at  special  term, 
upon  the  relator's  application,  granted  a 
peremptory  writ  of  mandamus  commanding 
the  respondents  to  forthwith  certify  upon 
the  pay  roll  of  the  relator  that  he  was  pro- 
moted to  the  position  of  roundsman  accord- 
ing to  law  and  the  rules  made  in  pursuance 
of  law,  and  was  entitled  to  pay  as  a  rounds- 
man from  the  1st  day  of  June,  when  pro- 
moted, at  the  rate  of  $1,500  per  annum. 
The  appellate  division,  by  a  divided  court, 
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reversed  the  order,  and  from  that  decision* 
this  appeal  has  been  taken. 

The  question  in  the  case  involves  the  con- 
struction of  various  statutes  existing  prior 
to  the  enactment  of  the  new  charter,  some- 
of  the  provisions  of  the  charter  itself,  and 
at  least  one  general  statute  subsequently 
enacted.  It  is  quite  possible  that  a  very 
strict  construction  of  these  numerous  stat- 
utes would  justify  the  decision  of  the  court- 
below.  But  we  think  that  the  system  of 
statute  law  upon  which  the  relator's  right* 
depend  should:  not  be  subject  to  any  narrow 
or  illiberal  construction.  The  various  stat- 
utes should  receive  a  fair  construction,  and 
the  intention  of  the  legislature,  when  ascer- 
tained, should,  of  course,  control.  It  is 
clear  beyond  dispute  that  at  the  time  the 
relator  entered  the  service  as  a  policeman, 
and  for  many  years  before,  the  police  board 
possessed  and  exercised  the  power  of  pro- 
moting individual  policemen  for  special  and 
exceptional  acts  of  heroism  in  preserving 
human  life.  The  board  attempted  to  exer- 
cise that  power  in  this  case  upon  a  state  of 
facts  as  to  which  there  is  no  dispute,  and 
leaves  no  doubt  as  to  the  character  and  mer- 
it of  the  service  which  the  relator  per- 
formed. The  policy  of  the  statute  in  con- 
ferring  power  upon  the  police  board  to  pro- 
mote a  member  of  the  force  for  special  and 
particular  acts  of  heroism  was  to  rurnish  in- 
ducements for  the  performance  of  duty, 
even  when  confronted:  with  great  personal 
danger.  The  possibility  of  obtaining  such 
rewards  and  honors  was  held  out  to  e very- 
individual  entering  the  service  as  a  means 
of  promoting  its  efficiency.  It  is  analogous 
in  some  sense  to  the  inducements  which  the 
government  furnishes  to  the  soldier  who, 
in  the  discharge  of  his  duty,  is  distin- 
guished for  bravery  or  some  particular  he- 
roic act.  When  a  policeman  or  a  soldier  has 
by  his  conduct  earned  the  promotion  or  the 
reward,  he  ought  not  to  be  deprived  of  the 
benefits  by  any  narrow  or  literal  construc- 
tion of  the  law  governing  the  case.  There 
is  at  least  one  important  point  involved  in 
the  controversy  that  is  clear  beyond  any 
dispute,  and  that  is  that  formerly  the  police 
board,  with  the  approval  of  the  mayor,  was 
clothed  with  the  power  to  do  all  that  it  has 
done  in  this  case;  that  is,  to  determine  that 
the  relator  merited  promotion  by  reason  of 
his  conduct  on  the  occasion  referred  to,  and 
to  award  the  promotion. 

The  only  other  question  involved  is 
whether  this  power  has  been  abolished  or 
modified  in  such  a  way  that  the  police 
board  is  disabled  from  acting  except  in  con- 
junction with  the  municipal  civil  service 
commission,  or  has  the  power  which  it  for- 
merly exercised  been  taken  away  or  divided 
between  the  board,  the  mayor,  and  the  civil 
service  commission?  If  it  has,  then  it  was 
necessary  that  the  relator,  in  order  to  obtain 
the  promotion  and  the  increase  in  his  sala- 
ry, should  have  satisfied,  not  only  the  po- 
lice board  and  the  mayor,  but  also  the  civil 
service  commission,  that  he  was  entitled  to 
the  promotion.  But  a  special  and  local 
statute  conferring  power  upon  the  police 
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board  to  promote  a  policeman  for  particular 
and  exceptional  acts  of  gallantry  is  not  to 
be  deemed  repealed  or  modified  by  a  subse- 
quent general  law  relating  to  the  civil  serv- 
ice generally.  The  various  statutes  with  re- 
spect to  promotions  in  the  civil  service  are 
no  broader  than  the  Constitution  itself. 
That  enacts  that  appointments  and  pro- 
motions in  the  civil  service  shall  be  made, 
when  practicable,  upon  competitive  exami- 
nation. The  fact  is  clearly  recognized  that 
in  some  cases  where  promotion  is  merited  a 
competitive  examination  would  be  imprac- 
ticable; and  it  is  verv  evident  that  this  is 
such  a  case,  since  it  is  obvious  that  no  ex- 
amination could  be  devised  which  would  pre- 
sent the  conditions  to  furnish  a  test  of  the 
comparative  heroism  of  a  policeman  engaged 
in  the  attempt  to  rescue  persons  from  a 
burning  building.  In  this  case  the  right  to 
promotion  depended  upon  some  meritorious 
or  heroic  act.  That  act  alone  is  the  only 
test  which  is  practicable  to  apply  to  the  re- 
lator's right  to  promotion.  It  may  be  that 
in  such  cases  the  applicant  would  not  be 
able  to  meet  any  educational  test  whatever, 
but  that  circumstance  ought  not  to  inter- 
fere with  the  right  of  promotion  which  the 
law  held  out  to  Mm  at  the  time  that  he  en- 
tered the  service  as  a  reward  for  acts  of  ex- 
ceptional courage  or  bravery  in  the  perform- 
ance of  duty.  We  do  not  think  that  either 
the  Constitution  or  the  various  statutes  reg- 
ulating appointments  and  promotions  in  the 
civil  service  has  any  application  to  this 
case.  The  general  legislation  on  that  sub- 
ject was  not  intended  to  affect  or  modify  a 
statute  which  authorized  the  police  board  to 
promote  the  relator  as  a  reward  for  his  con- 
duct on  the  occasion  of  the  burning  of  the 
hotel.  It  is  well  settled  that  a  special  and 
local  statute,  providing  for  a  particular 
case  or  class  of  cases,  is  not  repealed  or 
modified  by  a  subsequent  statute,  general  in 
its  terms,  provisions,  and  application,  unless 
the  Intent  to.  repeal  or  alter  is  manifest,  al- 
though the  terms  of  the  general  act  would, 
but  for  the  special  law,  include  the  cases 
provided  by  the  latter.  Re  Central  Park 
Comre.  50  K.  Y.  403;  McKenna  v.  Edmund- 
stone,  91  N.  Y.  231;  Davis  v.  Supreme 
Ijodge,  K.  of  H.  165  N.  Y.  150,  58  N.  E.  891. 
This  principle  would  control  this  case  even 
if  the  subsequent  statutes  regulating  ap- 
pointments and  promotions  in  the  civil  serv- 
ice were  general  and  sweeping  in  the  lan- 
guage employed,  and  contained  no  excep- 
tions or  reservations  applicable  here.  But 
in  all  the  statutes  regulating  the  civil  serv- 
ice is  to  be  found  an  important  exception, 
which,  it  seems  to  me,  takes  this  case  out  of 
their  operation,  and  leaves  the  law  with  re- 
spect to  the  power  of  the  police  board  to 
promote  the  relator  substantially  where  it 
was  originally.  The  last  of  these  enact- 
ments is  to  be  found  in  §  10  of  chapter  370 
of  the  Laws  of  1809.  That  section,  after 
providing  for  the  classified  service  in  cities, 
contains  the  following  provision:  "The 
authority  by  this  section  conferred  shall  not 
be  so  exercised  as  to  take  from  any  police- 
man or  fireman  any  right  or  benefit  con- 
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ferred  by  law,  or  existing  under  any  law- 
ful regulation  of  the  department  in  which 
he  serves."  The  city  charter  contains  a 
provision  substantially  identical.  These 
provisions  of  the  general  law  regulating  the 
civil  service  disclose  an  intention  on  the 
part  of  the  legislature  to  except  from  the 
general  rules  therein  enacted  just  such  a> 
case  as  this.  All  rights  or  benefits  conferred: 
by  law  referred  to  were  not  necessarily  such 
rights  as  had  vested  in  the  individual,  but 
the  language  is  broad  enough  to  embrace 
rights  or  benefits  not  then  in  possession  or 
enjoyment,  but  in  expectancy,  under  any. 
law  which  entitled  him  to  special  honors  or 
rewards  for  some  particular  meritorious  act 
while  in  the  service.  The  power  of  the  po- 
lice board  to  make  promotions  for  such  ex- 
ceptional conduct  is  not  at  all  inconsistent 
with  the  general  scope  and  purpose  of  the- 
civil  service  regulations.  Both  enactments 
can  stand,  and  each  can  be  made  to  perform 
the' office  which  the  legislature  intended  in 
enacting  it.  The  subsequent  legislation  does- 
not  affect  the  original  law  conferring  the 
power  of  promotion  upon  tne  police  board 
and  the  mayor  in  such  cases,  since  the  lat- 
ter statutes  do  not,  in  terms  or  by  any  rea- 
sonable implication,  interfere  with  that 
power.  On  the  contrary,  these  statutes  dis- 
close an  intention  on  the  part  of  the  legisla- 
ture to  make  such  a  case  as  this  an  excep- 
tion to  the  general  rule,  and  hence  it  is  not 
within  the  general  scope  or  purpose  of  the 
civil  service  regulations.  These  views  are 
confirmed  by  an  examination  of  a  recent  case- 
in the  supreme  court.  People  em  rel. 
Scheljtp  v.  Know,  48  App.  Div.  477,  62  N. 
Y.  Supp.  040.  In  that  case  the  various- 
statutes  relating  to  the  question  were  con- 
sidered, and  the  conclusion  of  the  court  com- 
mends itself  to  us  as  a  fair  and  reasonable 
exposition  of  the  law. 

It  follows  that  the  order  of  the  Appellate 
Division  should  be  reversed,  with  costs,  and 
that  of  the  special  term  affirmed. 

Baxtlett,  Haight,  and  Martin,  JJ.r 
concur. 

Iianden,  J.,  dissenting: 

The  question  presented  by  this  appeal  ia 
whether  the  relator,  under  his  appointment 
and  service  as  patrolman  before  the  charter 
of  Greater  New  York  took  effect,  and  his* 
continuance  in  service  under  that  charter, 
and  until  his  alleged  promotion  from  patrol- 
man to  roundsman,  June  1,  1000,  was  then 
eligible  to  such  promotion  by  the  board  of 
police  because  of  meritorious  police  service, 
without  passing  the  civil  service  examina- 
tion required  by  $$  288  and  304  of  the  char- 
ter of  Greater  New  York  (chap.  378,  Law* 
1807),  and  by  chapter  370,  Laws  1899, 
known  as  the  "White  Civil  Service  Act."" 
Section  288  of  the  present  charter  provides. 
that  promotions  in  the  police  force  shall  be 
made  by  the  police  board,  as  provided  in  $ 
304,  on  grounds  of  seniority,  meritorious 
police  service,  and  superior  capacity.  Sec- 
tion 304  provides  that  "promotions  from  the 
lower  grades  to  the  higher  grades  shall  be 
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on  the  basis  of  seniority,  of  merit  and  of 
excellence,  as  shown  by  competitive  examin- 
ation. The  police  board  shall  transmit  to 
the  civil  service  commission  the  record  of 
each  candidate  for  promotion."  Section  15 
of  the  civil  service  act  of  1899  provides: 
"Promotions  shall  be  based  upon  merit  and 
-competition  and  upon  the  superior  qualifi- 
cations of  the  person  promoted  as  shown  by 
his  previous  service,  due  weight  being  given 
to  seniority.  For  the  purposes  of  this  sec- 
tion an  increase  in  the  salary  or  other  com- 
pensation of  any  person  holding  an  office  or 
position  within  the  scope  of  the  rules  in 
force  hereunder  beyond  the  limit  fixed  for 
the  grade  in  which  such  office  or  position  is 
classified,  shall  be  deemed  a  promotion.  No 
promotion,  transfer,  or  reinstatement  shall 
be  made  from  a  position  in  one  class  to  a 
position  in  another  class  unless  the  same  be 
specially  authorized  by  the  state  or  munici- 
pal commission." 

The  relator  claims  exemption  from  exam- 
ination for  this  promotion  under  §  10  of  the 
act  of  1899.  This  section  provides  for  the 
creation  of  the  municipal  civil  service  com- 
mission, the  making  and  enforcement  by  the 
-commissioners  of  rules  for  the  classification 
of  offices,  and  for  appointments  and  promo- 
tions therein  and  examinations  therefor, 
and  provides:  "The  authority  by  this  sec- 
tion conferred  shall  not  be  so  exercised  as 
to  take  from  any  policeman  or  fireman  any 
right  or  benefit  conferred  by  law,  or  exist- 
ing under  any  lawful  regulation  of  the  de- 
partment in  which  he  serves."  Substantial- 
ly the  same  provision  is  contained  in  civil 
service  act  1883,  $  8,  as  amended  by  chap- 
ter 410,  Laws  1884,  and  in  subsequent  acts, 
•and  in  $  125  of  the  charter  of  Greater  New 
York.  But  no  right  or  benefit  is  conferred 
or  exists  until  vested  by  appointment,  and 
unless  made  by  the  appointing  power,  while 
yet  in  possession  of  the  power,  it  can  only 
be  made  by  the  new  body  to  which  it  is 
transferred,  and  then  only  within  the  new 
limitations  of  that  power.  If  this  were  not 
-so,  then  as  to  the  relator  the  former  stat- 
utes as  to  the  power  of  the  police  board  to 
promote  him  would  be  irrepealable.  Sup- 
pose the  relator  were  eligible  to  election  by 
popular  vote  to  the  office  of  roundsman,  and 
then  the  law  should  be  changed  making  the 
office  appointive  upon  competitive  examina- 
tion, it  could  not  be  supposed  that  he  had 
been  deprived  of  any  existing  right  or  bene- 
fit conferred  by  law.  The  relator  had  a  ca- 
pacity to  take  a  right  or  benefit  from  the 
police  board,  but  the  board,  before  attempt- 
ing to  confer  it,  lost  the  power  to  do  so.  If 
he  had  secured  promotion  before  a  change 
in  the  law,  its  rights  or  benefits  would  not 
ne  impaired  by  the  change.  The  provision 
protected  his  title  to  whatever  he  had  ac- 
quired, and  whatever  he  could  as  of  his  own 
right  by  virtue  of  that  title,  without  a  fur- 
ther appointment,  promotion,  or  test,  ac- 
quire. It  did  not  embrace  a  future  promo- 
tion which  rested  in  the  power  and  discre- 
tion of  others,  especially  when  their  power 
was  subject  to  be  devested  by  law.  This 
distinction  seems  to  have  been  overlooked 
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f  in  People  cm  rel.  Schelpp  v.  Knox,  48  App. 
Div.  477,  62  N.  Y.  Supp.  940.  It  can  be 
shown,  I  think,  that,  before  the  White  act, 
the  assignment,  detail,  or  transfer  of  a  pa- 
trolman to  duty  as  a  roundsman  was  not  is 
legal  sense  a  promotion,  but  a  mere  detail  to 
particular  police  service.  People  em  rel. 
Buckley  v.  Roosevelt,  5  App.  Div.  168,  39 
N.  Y.  Supp.  78;  Consol.  Act,  8  271;  Charter 
Greater  New  York,  §  292.  The  appellant 
rests  his  case  upon  promotion,  not  detail. 

But  passing  this  question,  and  assuming 
that  before  the  passage  of  the  White  act  the 
detail  or  assignment  of  a  patrolman  to  per- 
manent duty  as  a  roundsman  was  in  legal 
sense  a  promotion,  I  think  that  the  civil 
service  laws  and  rules  in  force  at  the  time 
of  the  relator's  appointment  as  patrolman 
precluded  his  promotion  without  the  test  of 
a  competitive  examination.  This  is  satis- 
factorily shown  in  the  majority  opinions  of 
the  learned  appellate  division  in  People  em 
rel.  (Jrady  v.  Know,  54  App.  Div.  334,  66 
N.  Y.  Supp.  984.  This  case  was  argued  in 
the  appellate  division  with  that  case,  and 
decided  upon  the  opinions  therein  given. 
54  App.  Div.  634,  67  N.  Y.  Supp.  1142.  It 
should  be  noticed  that  in  the  Bohelpp  Case 
the  former  Brooklyn  charter  permitted  pro- 
motion "on  account  of  any  gallant  or  meri- 
torious deed  in  the  discharge  of  his  duty." 
The  consolidation  act  and  the  charter  of 
the  Greater  City  of  New  York  provided  for 
promotions  on  grounds  of  "meritorious  police 
service  and  superior  capacity."  A  "gallant 
or  meritorious  deed"  is  a  personal  specific 
act;  it  speaks  for  itself,  and  in  its  nature 
excludes  competitive  examination.  "Meri- 
torious police  service"  admits  of  competitive 
examination,  is  not  specific,  and  opens  the 
door  to  favoritism.  Thus  the  Schelpp  Case 
is  unlike  this  case.  While  we  applaud  the 
services  of  the  relator,  we  should,  neverthe- 
less, advise  him  to  seek  his  promotion 
through  legal  methods,  instead  of  making  a 
breach  in  them  through  which  the  unworthy 
can  pass. 


Parker,  Ch.  J.,  and 
with  London,  J. 


Vans,  J.,  concur 


Joseph  NOWACK,  by  Guardian  ad  Litem, 

Appt., 

v. 

METROPOLITAN      STREET      RAILWAY 
COMPANY,  Respt. 

(166  N.  T.  483.) 

1.  Htldence  tending;  to  enow  that  a 
party  to  an  action  tried  to  bribe  a  witness 
to  give  false  testimony  in  his  favor  Is  com- 
petent as  an  admission  of  weakness  In  his 
case. 

2.  Evidence  that   an  aa*ent   of  a  eor- 

Note. — On  the  question  of  the  admissibility 
of  evidence  of  an  attempt  to  bribe  a  witness  as 
an  admission  of  the  weakness  of  the  case  In  sop* 
port  of  which  the  bribery  was  attempted,  the 
opinion  In  the  above  case,  and  the  briefs  of  coun- 
sel, quite  fully  review  the  authorities. 


1901. 


Nowack  y.  Meti.opolitan  Street  R  Co. 
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poratlon  employed  mm  tnveetts;*tor,  to 

see  witnesses  and  take  their  statements  In 
actions  against  the  corporation,  attempted  to 
bribe  a  witness  in  each  a  case,  is  admissible 
against  the  corporation,  without  proof  of  his 
authority  to  do  such  act. 

4Landon,  O'Brien,  and  H  (tight,  J  J.,  dissent.) 

(April   16,   1901.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Appellate  Division  of  the  Supreme 
Court,  First  Department,  affirming  a  judg- 
ment of  a  Trial  Term  for  New  York  County 
in  favor  of  defendant  in  an  action  brought 
to  recover  damages  for  personal  injuries  al- 
leged to  hare  been  caused  by  defendant's 
negligence.    Reverted. 

Statement  by  Vann,  J.: 

This  action  was  brought  to  recover  dam- 
ages alleged  to  have  been  sustained  by  the 
plaintiff,  when  a  lad  of  twelve  years, 
through  the  negligence  of  the  defendant  in 
running  over  him  with  one  of  its  horse  cars, 
-and  inflicting  injuries  which  resulted  in  the 
loss  of  his  right  leg.  Upon  the  trial  the 
theory  of  the  plaintiff  was  that  he  started 
to  cross  East  Houston  street,  in  the  city  of 
New  York,  when  a  horse  car  of  the  defend- 
ant was  approaching  from  the  west,  about 
75  feet  away.  He  had  about  16  feet  to  go  in 
order  to  get  entirely  across  the  track.  Go- 
ing southerly  in  a  diagonal  direction,  in  or- 
der to  reach  a  point  further  east  on  the  op- 
posite side  of  the  street,  where  he  was  called 
by  an  errand,  his  back  was  partly  towards 
the  approaching  car.  He  thought  he  had 
time  to  cross  in  safety,  but  after  crossing 
the  north  rail  he  was  knocked  down  by  one 
■of  the  horses  on  the  south  side  of  the  track 
and  run  over  bv  the  car..  The  horses  were 
galloping  at  full  speed  under  the  whip  of  the 
driver,  and  after  running  over  the  plaintiff 
the  car  went  nearly  three  blocks  before  it 
stopped.  The  theory  of  the  defendant  was 
that  the  plaintiff  was  not  in  front  of  the 
horses  at  any  time,  and  was  not  crossing  the 
street,  but  was  trying  to  catch  on  to  the 
oar  near  the  middle,  and  that  after  several 
efforts  he  fell  under  the  car,  the  rear  wheels 
of  which  passed  over  him.  The  conflict  in 
tbe  evidence  was  irreconcilable  for  several 
witnesses  were  called  to  sustain  the  theory 
of  either  party.  Among  them,  on  the  part 
of  the  plaintiff,  one  Klein  was  sworn,  who 
testified  that  he  was  standing  on  the  front 
platform  with  the  driver,  who  was  whip- 
ping his  horses,  which  were  running  at  full 
speed.  He  first  saw  the  plaintiff  when  he 
was  from  12  to  15  feet  in  front  of  the  horses, 
between  the  two  rails,  and  about  to  cross 
the  south  rail.  He  told  the  driver  to  look 
out  for  the  boy,  but  the  reply  was,  in  sub- 
stance, "Hind  your  own  business."  On  the 
•cross-examination  he  was  asked  if  before  the 
former  trial  of  the  action  he  tried  to  induce 
a  woman  to  swear  that  she  saw  him  on  the 
front  platform  and  that  she  refused,  but  he 
denied  it.  On  the  redirect  examination  he 
testified  that  he  knew  one  Kaufmann,  who 
had  been  to  his  house  five  or  six  times  dur- '  but  by  the  company. 
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ing  the  week  then  past;  the  first  time  being 
on  Saturday,  a  week  before.  He  was  asked 
to  state  what  Kaufmann  said  to  him  on  that, 
day,  but  it  was  excluded.  The  witness  was 
then  withdrawn,  and  Kaufmann,  being  put 
upon  the  stand  by  the  plaintiff,  testified  that 
he  was  employed  by  the  defendant  as  an  in- 
vestigator ;  that  his  duties  were  "to  see  to  the 
witnesses  and  take  statements  and  to  inter- 
view witnesses," — those  who  "expect  and 
those  who  are"  witnesses;  and  that  he  had 
been  acting  in  this  case  for  the  defendant. 
The  plaintiff  thereupon  resumed  the  exami- 
nation of  Mr.  Klein,  and  asked  him  to  state 
the  conversation  that  he  had  with  Kaufmann 
on  the  Saturday  in  question;  but  the  de- 
fendant's objection  as  incompetent,  imma- 
terial, and  irrelevant  was  sustained,  and 
the  plaintiff  excepted.  After  the  witness 
had  testified  that  he  had  a  conversation  with 
Kaufmann  on  the  occasion  mentioned  in  ref- 
erence to  the  testimony  that  he  was  to  give 
upon  the  trial,  he  was  asked  these  questions: 
"What  conversation  did  he  have  with  you  in 
reference  to  the  testimony  you  were  to  give 
upon  the  trial  of  this  action  T  Did  Harry 
Kaufmann  make  any  offer  to  you  of  money 
or  any  other  thing  in  reference  to  the  testi- 
mony you  were  to  give  upon  the  trial  of  this 
action  T"  Each  of  these  questions  was  ob- 
jected to  upon  the  ground  above  stated,  the 
objections  were  sustained,  and  the  plaintiff 
excepted  separately  to  each  ruling. 

The  jury  found  for  the  defendant  and  af- 
ter affirmance  by  the  appellate  division,  one 
of  the  learned  justices  dissenting,  the  plain- 
tiff came  here. 

Messrs.  Nathan,  Leventritt,  ft  Per- 
ham,  for  appellant: 

The  court  erred  in  excluding  evidence  of 
attempts  on  the  part  of  defendant  to  suborn 

Elaintiff's  witness.  The  evidence  sought  to 
s  introduced  was  in  the  nature  of  an  ad- 
mission by  the  defendant  that  it  had  no  de- 
fence. It  was  an  admission  by  conduct, 
and  receivable  for  that  reason. 

Moriarty  v.  London,  0.  &  D.  R.  Co.  L.  R. 
5  Q.  B.  314;  Oruikshank  v.  Gordon,  118  N. 
Y.  178,  23  N.  E.  457,  Affirming  48  Hun,  308, 
1  N.  Y.  Supp.  443;  Qulerette  v.  MoKinley, 
27  Hun,  320;  Adams  v.  People,  9  Hun,  89; 
Donahue  v.  People,  56  N.  Y.  208 ;  Mather  v. 
Parsons,  32  Hun,  338;  Chicago  City  R.  Co. 
v.  MoMahon,  103  111.  485,  42  Am.  Rep.  29; 
Hastings  v.  Stetson,  130  Mass.  76;  State  v. 
Noeton,  121  Mo.  537,  26  S.  W.  551 ;  Heslop 
v.  Heslop,  82  Pa.  537;  Lyons  v.  Lawrence, 
12  111.  App.  531;  Snell  v.  Bray,  56  Wis.  156, 
14  N.  W.  14;  Baldwin  v.  Boulware,  79  Mo. 
App.  5;  Baltimore  &  0,  R.  Co.  v.  Rambo,  8 
C.  C.  A.  6,  16  U.  S.  App.  277,  59  Fed.  75; 
Taylor,  Ev.  9th  ed.  242,  939,  note;  Stephen, 
Digest  of  Ev.  art  7;  Oreenl.  Ev.  15th  ed.  | 
196;  Wharton,  Ev.  $  1265;  11  Am.  &  Eng. 
Enc.  Law,  2d  ed.  p.  503. 

The  act  of  the  defendant's  investigator  in 
attempting  to  suborn  a  witness,  being  done 
in  the  course  of  his  employment,  was  the 
act  of  the  defendant  company  itself,  and  was 
equivalent  to  an  admission,  not  by  the  agent, 
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Fifth  Avenue  Bank  v.  Forty-second  Street 
d  G.  Street  Ferry  R.  Co.  137  N.  Y.  231,  19 
L.  R.  A.  331,  33  N.  E.  378 ;  Jarvia  v.  Man- 
hattan Beach  Co.  148  N.  Y.  652,  31  L.  R.  A. 
776,  43  N.  R  68;  Clark  v.  Koehler,  46  Hun, 
536;  Chicago  City  R.  Co.  v.  McMahon,  103 
111.  485,  42  Am.  Rep.  29;  Story,  Agency,  9th 
ed.  8  452;  4  Thomp.  Corp.  {4912;  Toll 
Bridge  Co.  v.  Betsworth,  30  Conn.  380. 

Messrs.  Charles  F.  Brown  and  Henry 
A.  Robinson,  for  respondent: 

No  admission  by  an  agent  is  competent  to 
bind  his  principal  in  the  absence  of  authori- 
ty- 

Marvin  v.  Wilber,  52  N.  Y.  270. 

The  rule  as  to  apparent  authority  rests 
upon  the  doctrine  of  estoppel. 

People  v.  Bank  of  North  America,  75  N. 
Y.  547 ;  Morawetz,  Priv.  Corp.  2d  ed.  p.  509, 
I  540a. 

There  are  no  implied  duties  connected  with 
particular  offices.  It  is  incumbent  upon  the 
party  seeking  to  hold  a  corporation  for  the 
act  of  its  agent  to  prove  that  the  act  was 
within  the  scope  of  his  auhority. 

Cook,  Corp.  55  716,  719;  Titus  v.  Cairo 
d  F.  R.  Co.  37  N.  J.  L.  98;  Re  Utica  Nat. 
Brewing  Co.  154  N.  Y.  268,  48  N.  E.  521 ; 
First  Nat.  Bank  v.  Ocean  Nat.  Bank,  60  N. 
Y.  278,  19  Am.  Rep.  181;  E.  Carver  Co.  v. 
Manufacturers9  Ins.  Co.  6  Gray,  214. 

Kaufmann  was  an  "investigator"  under  a 
"superior."  His  duties  were  confined  to  see- 
ing witnesses  and  taking  their  statements; 
they  were  entirely  ministerial.  In  the  ab- 
sence of  proof  of  his  authority  to  exercise 
discretion,  none  can  be  inferred. 

Re  Utica  Nat.  Brewing  Co.  154  N.  Y.  268, 
48  N.  B.  621 ;  First  Nat.  Bank  y.  Ocean  Nat. 
Bank,  60  N.  Y.  278,  19  Am.  Rep.  181 ;  Tripp 
y.  New  Metallic  Packing  Co.  137  Mass.  499; 
Kelt  y.  Brillinger,  84  Pa.  279;  Kalamazoo 
Novelty  Mfg.  Co.  v.  McAUster,  36  Mich. 
327;  Henry  v.  Northern  Bank  of  Ala.  63 
Ala.  527;  Cosgray  v.  New  England  Piano 
Co.  22  App.  Div.  455,  48  N.  Y.  Supp.  7; 
Jackson  em  dem.  Ballon  y.  Campbell,  5  wend. 
571;  Flour  City  Nat.  Bank  y.  Qrover,  88 
Hun,  4,  34  N.  Y.  Supp.  496 ;  Wakefield  Rat- 
tan Co.  y.  Tappen,  80  Hun,  219,  30  N.  Y. 
Supp.  38. 

There  is  no  such  established  meaning  to 
the  word  "investigator"  as  to  raise  any  pre- 
sumption that  an  investigator  has  discre- 
tionary power  to  bind  his  principal  by  ad- 
missions. Therefore  no  such  power  can  be 
inferred. 

Penny  v.  New  York  C.  d  H.  R.  R.  Co.  34 
App.  Div.  10,  53  N.  Y.  Supp.  1043;  Rounds 
v.  Delaware,  L.  d  W.  R.  Co.  64  N.  Y.  129, 
21  Am.  Rep.  597. 

The  master  is  not  liable  for  acts  of  a  serv- 
ant which  were  wholly  disconnected  from 
the  employment,  although  done  by  the  serv- 
ant while  engaged  generally  in  the  employ- 
ment or  service. 

Meehan  v.  Morewood,  62  Hun,  566,  6  N. 
Y.  Supp.  710;  Mali  v.  Lord,  39  N.  Y.  381, 
100  Am.  Dec.  448 ;  Mulligan  v.  New  York  d 
R.  B.  R.  Co.  129  N.  Y.  506,  14  L.  R.  A.  791, 
29  N.  E.  952. 
64  L.  R.  A. 


Vann,  J.,  delivered  the  opinion  of  the- 
court: 

Evidence  tending  to  show  that  a  party  to 
an  action  tried  to  bribe  a  witness  to  give- 
false  testimony  in  his  favor,  although  col- 
lateral to  the  issues,  is  competent  as  an  ad- 
mission by  acts  and  conduct  that  his  case 
is  weak  and  his  evidence  dishonest.  It  is- 
somewhat  like  an  attempt  by  a  prisoner  U> 
escape  before  trial  or  prove  a  false  alibi, 
or  by  a  merchant  to  make  way  with  hi* 
books  of  account,  except  that  it  goes  furth- 
er than  some  of  these  instances;  for,  in  ad- 
dition to  reflecting  on  the  case,  it  reflects* 
upon  the  evidence  on  that  side  of  the  con- 
troversy. "Where  it  appears  that  on  one 
side  there  has  been  forgery  or  fraud  in  some- 
material  parts  of  the  evidence,  and  they  are- 
discovered  to  be  the  contrivance  of  a  party 
to  the  proceeding,  it  affords  a  presumption 
against  the  whole  of  the  evidence  on  that 
side  of  the  question,  and  has  the  effect  of 

Saining  a  more  ready  admission  to  the  evi- 
ence  of  the  other  party."  1  Phillipps,  Ev. 
(Co wen  &  H.  Notes)  627.  It  is  not  con. 
elusive,  even  when  believed  by  the  jury,  be- 

a  bad  * 


cause  a  party  may  think  he  has 
when  in  fact  he  has  a  good  one,  but  it  tends, 
to  discredit  his  witnesses  and  to  east  doubt 
upon  his  position.  It  is  for  the  considera- 
tion of  the  jury,  after  ample  opportunity 
for  explanation  and  denial,  under  proper  in* 
structions  to  prevent  them  from  giving  un- 
due attention  to  the  collateral  matter  to  the 
detriment  of  the  main  issue.  The  leading  au- 
thority in  support  of  such  evidence  is  an 
English  case,  decided  after  careful  argument 
by  counsel  and  upon  full  discussion  by  the 
judges.  Moriarty  v.  London,  O.  d  D.  R.  Co. 
L.  R.  5Q.B.  314.  It  is  also  sustained  by 
the  cases  in  this  state  relating  to  the  sub- 
ject, some  with  and  some  without  discussion* 
Cruikshank  v.  Gordon,  118  N.  Y.  178,  187, 
23  N.  E.  457 ;  Gray  v.  Metropolitan  Street  R. 
Co.  165  N.  Y.  457,  459,  59  N.  E.  262 ;  Mather 
v.  Parsons,  32  Hun,  338;  Gulerette  v.  Mc 
Kinley,  27  Hun,  320;  Adams  v.  People,  0 
Hun,  89.  It  is  received  even  in  criminal  ac- 
tions. People  v.  Rathbun,  21  Wend.  509; 
Gardiner  v.  People,  6  Park.  Crim.  Rep.  155, 
205;  Donahue  v.  People,  56  N.  Y.  208.  The* 
same  rule  prevails  in  other  states,  without 
exception,  so  far  as  we  have  been  able  to 
discover.  Egan  v.  Bowker,  5  Allen,  449; 
State  v.  Nooton,  121  Mo.  537,  551,  26  S.  W. 
551;  Heslop  v.  Heslop,  82  Pa.  537,  539  -r 
Snell  v.  Bray,  66  Wis.  156,  162,  14  N.  W» 
14;  Lyons  v.  Lawrence,  12  111.  App.  531; 
People  v.  Marion,  29  Mich.  31 ;  Com.  v.  Web- 
ster, 5  Cush.  295,  316,  52  Am.  Dec  711.  The 
elementary  writers  sanction  it, — some  not- 
withstanding they  concede  it  to.  be  collateral, 
and  others  upon  the  ground  that,  as  it  re- 
lates to  good  faith  or  the  intent  of  a  party,, 
it  is  a  material  fact,  and  has  a  direct  bear- 
ing on  the  issue.  1  Taylor,  Ev.  9th  ed.  242 ;. 
1  Greenl.  Ev.  15th  ed.  §  196;  Wharton,  Ev. 
5  1265;  1  Starkie,  Ev.  437;  11  Am.  &  Eng. 
Enc.  Law,  2d  ed.  p.  503. 

It  is  claimed,  however,  that  such  evidence) 
is  not  admissible  against  a  corporation 
without  proof  of  some  corporate  act  expi 
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ly  authorizing  an  agent  to  tamper  with  wit- 
nesses. ^  This  is  equivalent  to  claiming  that 
such  evidence  cannot  be  received  against  cor- 
porations at  all,  because,  in  the  nature  of 
things,  proof  of  express  authority  would  be 
impossible.  A  corporation  can  act  only 
through  agents,  and  where  a  branch  of  its 
business,  whether  broad  or  narrow,  is  in- 
trusted to  an  agent,  without  any  restriction, 
whatever  he  does  which  directly  relates  to 
that  part  of  the  corporate  business  and  tends 
to  promote  it  is  binding  upon  the  corpora- 
tion. Under  such  circumstances  he  has  con- 
trol of  the  method  of  action,  and  that  which 
he  does,  whether  morally  right  or  wrong, 
within  the  general  scope  of  the  matter  in- 
trusted to  him,  in  legal  effect  is  done  by  the 
corporation  itself.  Having  authority  to  ac- 
complish a  certain  result,  with  no  limitation 
as  to  the  means  to  be  employed,  his  acts,  so 
far  as  they  directly  contribute  to  that  re- 
sult, even  if  unlawful,  are  corporate  acts. 
They  are  done  for  the  corporation  by  an 
agent  clothed  with  general  authority  to  ef- 
fect a  certain  purpose,  which  they  aid  in 
attaining.  Any  admission  made  by  him 
through  acts  done  to  carry  on  his  branch  of 
the  business,  and  which  reasonably  tend  to 
advance  it,  is  regarded  in  law  as  made  by 
the  corporate  body  which  authorized  him  to 
act  for  it  with  reference  to  the  subject  of 
his  employment.  Kaufmann  was  employed 
to  look  up  and  "see  to"  witnesses  for  the  de- 
fendant, so  as  to  enable  it  to  defeat  the 
plaintiff's  claim,  among  others.  He  was  to 
find  witnesses,  if  possible,  who  would  swear 
to  such  a  state  of  facts  as  would  prevent  a 
recovery  against  the  defendant.  The  meth- 
od of  doing  this  was  left  to  his  judgment 
and  discretion.  If  he  adopted  a  method  not 
contemplated  by  the  defendant,  still  it  is 
responsible  for  what  he  did,  in  the  line  of 
his  employment,  to  promote  its  interest.  In 
order  to  promote  its  interest,  he  saw  fit,  as 
we  must  now  assume,  to  use  the  power  in- 
trusted to  him  by  trying  to  bribe  the  most 
Important  witness  for  the  plaintiff  to  testi- 
fy falsely  in  favor  of  the  defendant  He  was 
employed  "to  Bee  to  the  witnesses/'  and  this 
was  his  manner  of  seeing  to  them.  He  was 
to  procure  evidence,  the  method  not  being 
specified,  and  he  tried  to  get  it  by  an  unlaw- 
ful method.  The  subject  was  left  to  his 
judgment,  and  he  acted  according  to  his 
judgment.  The  scope  of  the  business  in- 
trusted to  him  included  whatever  he  thought 
best  to  do  in  order  to  get  the  right  kind  of 
witnesses.  He  was  not  working  for  himself, 
but  for  the  defendant;  and,  as  he  represent- 
ed it  with  reference  to  the  subject  of  wit- 
nesses, his  conduct  not  only  tended  to  show 
that  its  case  was  weak,  for  witnesses  are 
not  bribed  unless  it  is  thought  necessary, 
but  to  cast  a  doubt  upon  the  testimony  of 
the  other  witnesses  who  were  looked  up  by 
him  and  sworn  by  the  defendant.  It  indi- 
cated, as  the  result  of  his  investigation  for 
the  defendant,  that  honest  witnesses  could 
not  be  procured  who  would  swear  to  a  de- 
fense. If  he  could  not  make  a  mere  admis- 
sion as  such,  he  could  do  an  act  which  had 
the  effect  of  an  admission.  His  declara- 
MLR.A. 


tions  dum  fervet  opus  were  acta.  Those  acta, 
if  Bhown,  would  have  reflected  upon  the  in- 
tegrity of  the  defendant's  case  as  presented 
in  court  through  the  medium  of •  witnesses, 
and  would  have  tended  to  prevent  the  verdict 
which  was  rendered  in  its  favor.  They 
would  have  afforded  "a  presumption  against 
the  whole  of  the  evidence"  for  the  defend- 
ant, Which  has  served  it  so  well.  It  has  had 
the  benefit  of  what  he  did  with  reference  to 
the  other  witnesses,  unaffected  by  the  cloud 
which  the  evidence  offered  would  have  cast 
upon  them.  He  was  acting  in  the  course  of 
his  employment,  for  he  was  employed  to  pro- 
cure witnesses.  The  power  of  the  corpora- 
tion was  intrusted  to  nim  with  reference  to 
that  subject,  to  be  used  as  he  saw  fit.  His 
acts  related  solely  to  that  subject,  and  were 
done  by  him,  as  its  agent,  wholly  for  its 
benefit.  If  this  evidence  would  have  been 
admissible  against  an  individual  defendant 
who  had  employed  Kaufmann  as  he  was  em- 
ployed, it  is  admissible  against  this  cor- 
porate defendant.  If  an  honest  man  by  mis- 
take employs  a  dishonest  one  to  look  up  wit- 
nesses for  him,  and  the  latter,  through  ex- 
cess of  zeal,  resorts  to'  bribery,  although  it 
was  never  thought  of  by  his  employer,  it  is 
better,  for  cleanliness  and  purity  in  the  ad- 
ministration of  justice,  that  the  facts  should 
be  shown,  with  the  fullest  opportunity  for 
explanation,  than  to  exclude  all  evidence  of 
the  evil  acts  upon  the  ground  that  they 
were  not  authorized,  because  authority  may 
properly  be  inferred  from  the  nature  of  the 
employment.  In  such  a  case  all  doubt 
should  be  resolved,  if  possible,  in  the  inter- 
est of  clean  evidence  and  the  exposure  of 
foul  practices. 

There  are  but  few  authorities  which  bear 
directly  upon  this  branch  of  the  subject.  We 
have  the  general  rule  that  a  principal  is 
liable  to  a  third  person  in  a  civil  action  for 
the  fraud  or  other  malfeasance  of  his  agent 
perpetrated  by  the  latter  in  the  course  of 
his  employment,  although  the  act  was  ultra 
vires,  and  the  principal  did  not  authorize, 
justify,  or  know  of  it.  Palmeri  v.  Manhattan 
R.  Co.  133  N.  Y.  261,  16  L.  R.  A.  136,  30 
N.  E.  1001;  Fifth  Avenue  Bank  v.  Forty- 
second  Street  &  G.  Street  Ferry  R.  Co.  137 
N.  Y.  231,  19  L.  R.  A.  331,  33  N.  E.  378; 
Jarvis  v.  Manhattan  Beach  Co.  148  N.  Y. 
662,  31  L.  R.  A.  776,  43  N.  E.  68;  New  York 
&  N.  H.  R.  Co.  v.  Schuyler,  34  N.  Y.  30; 
Stewart  v.  Brooklyn  &  C.  T.  R.  Co.  00  N. 
Y.  588,  43  Am.  Rep.  185.  As  was  said  in  an 
important  case  in  England:  "If  the  agents 
employed  conduct  themselves  fraudulently, 
so  that  if  they  had  been  acting  for  private 
employers  the  persons  for  whom  they  were 
acting  would  have  been  affected  by  their 
fraud,  the  same  principles  must  prevail 
where  the  principal  under  whom  the  agent 
acts  is  a  corporation."  Ranger  v.  Great 
Western  R.  Co.  5  H.  L.  Cas.  86,  87.  So  this 
court  has  declared  that  "where  authority  is 
conferred  to  act  for  another,  without  special 
limitation,  it  carries  with  it  by  implication 
authority  to  do  all  things  necessary  to  its 
execution;  and  when  it  involves  the  exercise 
of  the  discretion  of  the  servant,  or  the  use 
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of  force  toward!  or  against  another,  the  use 
of  such  discretion  or  force  is  a  part  of  the 
thing  authorised,  and  when  exercised  be- 
comes, as  to  third  persons,  the  discretion  and 
act  of  the  master,  and  this  although  the 
servant  departed  from  the  private  instruc- 
tions of  the  master,  provided  he  was  engaged 
at  the  time  in  doing  his  master's  business 
and  was  acting  within  the  general  scope  of 
his  employment.  ...  In  most  cases 
where  the  master  has  been  held  liable  for  the 
negligent  or  tortious  act  of  the  servant,  the 
servant  acted,  not  only  without  express  au- 
thority to  do  the  wrong,  but  in  violation  of 
his  duty  to  the  master."  Rounds  v.  Dela- 
ware, L.  d  W.  R.  Oo.  64  N.  Y.  129,  133,  21 
Am.  Rep.  697.  So  far  as  this  rule  rests  upon 
estoppel,  it  does  not  apply  to  the  question 
before  us,  but  so  far  as  it  rests  upon  public 
policy  or  convenience,  it  has  some  bearing; 
for  the  interest  of  the  public  is  promoted  by 
the  exposure  of  corrupt  acts  intended  to 
turn  the  course  of  justice. 

The  authorities  directly  in  point,  so  far 
as  they  have  been  called  to  our  attention, 
with  one  exception,  support  the  theory  that 
the  evidence  In  question  should  have  been 
received.  In  the  leading  case  evidence  was 
admitted  to  show  that  a  clerk  in  the  employ 
of  the  defendant,  a  railroad  corporation,  of- 
fered money  to  a  witness  for  the  plaintiff  to 
influence  his  testimony  in  favor  of  the  com- 
pany. It  was  the  duty  of  the  clerk  to  look 
up  and  arrange  the  evidence  in  cases  where 
the  company  had  been  sued  by  persons  in- 
jured, without  special  directions,  and  with 
general  authority  to  use  his  own  judgment. 
It  expressly  appeared  that  he  had  no  au- 
thority "to  deal  with  a  witness  in  any  way/' 
and  that  if  he  had  used  money  to  suborn 
a  witness  he  would  have  been  instantly  dis- 
charged. The  court,  referring  to  the  au- 
thority of  the  clerk,  said:  "He  was  empow- 
ered generally  to  perform  that  duty,  with- 
out special  directions.  That  part  of  the 
business  of  the  company  was  placed  in  his 
charge,  with  general  authority  to  use  his 
judgment  in  its  performance.  His  acts, 
therefore,  were  the  acts  of  the  company, 
within  the  scope  of  his  employment.  His 
legal  authority,  of  course,  but  extended  to 
lawful  acts.  So  it  is  true  of  all  agencies,  as 
they  are  not  appointed  for  the  purpose  of 
committing  wrongs  or  the  performance  of 
illegal  acts,  except  in  rare  cases.  Few  ac- 
tions would  be  maintainable  if  a  recovery 
could  be  had  only  in  cases  where  express  au- 
thority is  given,  or  the  agent  is  required  to 
commit  the  wrong.  ...  In  this  case 
the  clerk  was  in  the  exercise  of  a  corporate 

Sower,  engaged  in  the  performance  of  a  duty 
elegated  to  him  by  the  company,  and  in 
the  performance  of  that  duty  he  attempted 
the  use  of  illegal  means  for  the  accomplish- 
ment of  a  legal  end,  and  for  the  benefit  of 
the  company.  He  did  not  attempt  to  suborn 
the  witness  for  the  benefit  of  himself,  but 
for  the  benefit  of  the  company,  not  with  the 
consent  of  his  superior,  but  in  the  course 
of  legitimate  and  authorized  business  of  the 
company.  He  was  unquestionably  employed 
by  the  company,  was  acting  for  it,  and  did 
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the  act  to  promote  its  interest.  He  was  en- 
gaged in  performance  of  a  duty  for  the  com- 
pany. He  did  the  act  as  apart  of  the  duty, 
although  unauthorized.  We  are  therefore 
of  the  opinion  that  he  performed  the  illegal 
and  unauthorized  act  while  acting  in  and  as 
a  part  of  his  employment,  and  we  must 
hold  the  company  is  responsible  for  the  act. 
For  that  reason,  we  hold  that  the  evidence 
was  admissible."  Chicago  City  R.  Oo.  v. 
MoMahon,  103  III.  485,  42  Am.  Rep.  29.  In 
8neU  v.  Bray,  56  Wis.  156,  14  N.  W.  14,  a 
man  who  expected  to  be  sued  requested  a 
friend  to  write  to  an  acquaintance,  but  did 
not  authorize  him  to  attempt  to  influence  her 
testimony  if  she  was  called  as  a  witness  on 
the  other  side.  The  friend  wrote  to  this  per* 
son,  warning  her  not  to  aid  the  other  party 
or  testify  in  the  action;  and  it  was  held  that 
the  letter  was  properly  received  in  evidence, 
as  an  admission  by  conduct,  although  it  was 
written  before  the  action  was  commenced. 
In  Baltimore  6  0.  R.  Oo.  v.  Rambo,  8  C.  C. 
A.  6,  16  U.  S.  App.  277,  59  Fed.  75,  it  was 
said  that  "it  was  competent  for  the  plaintiff 
to  introduce  evidence  in  rebuttal  tending  to 
show  that  the  authorized  agent  of  the  Balti- 
more &  Ohio  Railroad  Company  had  been 
engaged  in  suborning  witnesses  to  testify 
falsely.  Such  evidence  was  relevant  on  the 
main  issue,  as  tending  to  show  an  admission 
by  its  conduct  that  it  had  a  bad  case,  need- 
ing false  and  perjured  evidence  to  support 
it/'  In  Qreen  v.  Woodbury,  48  Vt.  5,  it 
was  held  that  evidence  was  not  admissible 
to  show  that  a  constable  employed  to  sub- 
poena witnesses  and  assist  in  the  defense  of 
a  town  had  offered  inducements  to  one  of  the 
plaintiff's"  witnesses  to  keep  away  from  the 
trial,  when  it  did  not  appear  that  any  other 
officer  or  agent  of  the  town  was  cognizant 
of,  authorized,  'or  approved  the  act.  The 
rule  laid  down  by  the  supreme  court  of  Illi- 
nois in  the  case  cited  is  the  better  calcu- 
lated to  advance  justice  by  keeping  its  chan- 
nels pure.  It  tends  to  prevent  perjury  and 
fraud,  and  to  strengthen  the  confidence  of 
the  people  in  the  courts.  Upon  principle,  as 
well  as  according  to  the  weight  of  author- 
ity, proof  of  Kaufmann's  attempt  to  bribe 
Klein  to  swear  falsely  for  the  defendant 
should  have  been  received. 

The  judgment  should  be  reversed,  and  a 
new  trial  granted,  with  costs  to  abide  the 
event. 

Parker,  Ch.  J.,  and  Bartlett  and  Mar« 
tint  J  J.,  concur. 

Landost,  J.,  dissenting: 

When  the  servant  in  the  act  of  executing 
his  master's  business  does  wrong  to  the  in- 
jury of  another  the  master  is  liable,  al- 
though he  had  not  authorized  the  wrong. 
But  when  such  unauthorized  wrong  of  the 
servant  does  no  injury  to  any  one  the  master 
should  not  be  punished  for  his  servant's  sin. 
That  is  this  case.  There  is  much  authority 
the  other  way.  It  rests  in  great  part  upon 
the  praiseworthy  desire  to  punish  the  at- 
tempt upon  the  purity  of  justice.  But  this 
will  not  justify  imputing  to  the  innocent  the 
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wrong  of  the  guilty.  Some  evidence  tend- 
ing to  supt>ort  the  inference  of  permission 
or  acquiescence  on  the  part  of  the  master 
should  be  given.    I  advise  affirmance. 

O'Brien  and  Haight,  JJ.,  concur  with 
Landon,  J. 


PEOPLE  of  the  State  of  New  York  < 
Clinton  H.  SMITH,  Appt.t 

v. 

Edward  M.  HOFFMAN  et  al.t  Respte. 
(166  N.  T.  462.) 


rel. 


1.  A  military  examining*  board 
vlded  by  the  Constitution  and  stat- 
utes to  determine  the  moral  character,  ca- 
pacity, or  general  fitness  for  office  of  officers 
of  the  militia,  and  having  within  its  Juris- 
diction the  powers  of  a  court-martial,  and 
upon  whose  findings  the  governor  may  dismiss 
an  officer  from  the  service,  Is  a  judicial  body 
whose  determination  may  be  reviewed  by  a 
common-law  writ  of  certiorari. 

2.  The  appeal  which,  nnder  Code  Civ** 
Proe.  |  2122,  will  preclude  review  by 
writ  of  certiorari,  means  one  that  can  be 
brought,  argued,  and  heard  as  matter  of 
right,  and  not  a  secret  review  of  a  judgment, 
as  of  that  of  a  military  examining  board,  the 
existence  of  which  cannot  be  known  to  the  de- 
feated party  until  after  the  review  has  been 
made  and  the  judgment  executed. 

S.  No  implied  exception  from  the  pro- 
visions of  a  statute  authorising  the  use 
of  the  common-law  writ  of  certiorari  when 
not  expressly  forbidden  by  statute  can  be 
made  In  case  of  the  decisions  of  state  military 
tribunals  In  proceedings  for  the  discipline  of 
militia  officers  In  time  of  peace,  on  the  ground 
that  if  civil  courts  were  permitted  to  interfere 
with  the  Judgment  of  military  courts  the  dis- 
cipline of  the  militia  might  be  injured. 

4.  The  governor  Is  not  a  proper  party 
to  a  writ  of  certiorari  to  review  a  de- 
termination of  a  military  examining  board 
as  to  the  fitness  of  a  militia  officer  for  his  of- 
fice. 

\Halght,  J.,  dis$mU.) 

(April  16,  1901.)  i 

APPEAL  by  relator  from  an  order  of  the 
Appellate    Division    of    the    Supreme 
Court,  Third  Department,  affirming  an  order 
of  a  Special  Term  for  Albany  County  dis- 
missing a  writ  of  certiorari  to  review  the 
action  of  a  military  examining  board  in  con- 
sequence  of    which    relator    was   dismissed 
from  the  National  Guard  of  the  State.    Re- 
versed. 
The  facts  are  stated  in  the  opinion. 
Mr.  Alexander  8.  Baoon,  for  appellant: 
The    words    "findings,"    "decision,"   "ex- 
amination/' and  "testimony,"  contained  in  8 
64,  indicate  the   judicial    character   of   the 
board.    These  alone  are  sufficient. 


Chase's  Stephen,  Digest  of  Ev.  p.  3;  Dib- 
ble v.  Dimiek,  143  N.  Y.  549,  38  N.  E.  724. 

Section  64  grants  a  trial. 

People  ew  rel.  Keech  v.  Thompson,  94  N. 
Y.  451. 

If  a  board  of  examination  exercises  any, 
even  quasi,  judicial  functions,  the  relator 
has  every  right  of  a  party  in  a  civil  action. 

Any  body  or  officer  that  exercises  any  ju- 
dicial function  is  subject  to  have  his  act  re 
viewed  by  certiorari. 

People  ew  rel.  New  York  v.  Nichols,  79  N, 
Y.  582. 

The  courts  of  this  state  have  interfered 
with  military  and  quasi-military  tribunals 
without  hesitation. 

People  ew  rel.  Spahn  v.  Totcnsend,  10  Abb. 
N.  C.  169;  People  ew  rel.  Oarling  v.  Van 
Allen,  55  N.  Y.  31;  Re  Leary,  30  Hun,  394; 
State  ew  rel.  Bend  v.  Harrison,  34  Minn. 
526,  26  N.  W.  729;  Re  Bracket,  27  Hun,  605; 
People  ew  rel.  Skinnell  v.  Rand,  41  Hun,  529. 

The  governor's  approval  of  the  board's 
findings  in  no  way  adopts  them  as  an  execu- 
tive act  so  as  to  take  them  outside  of  the 
control  of  the  civil  courts. 

People  ew  rel.  Spahn  v.  Totonsend,  10  Abb. 
N.  C.  169. 

Mr.  Henry  B.  Comas,  with  Mr.  John  G. 
Davies,  Attorney  General,  for  respondents: 

A  board  of  examination  is  not  a  court 
within  the  meaning  of  §  6,  art.  1,  of  the  Con- 
stitution; its  functions  are  not  judicial;  and 
its  actions  cannot  be  reviewed  upon  cer- 
tiorari. 

Military  Code,  88  64,  91;  Const,  art.  11, 
8  6;  People  ew  rel.  Garling  v.  Van  Allen,  55 
N.  Y.  31 ;  People  ew  rel.  Leo  v.  Hill,  126  N. 
Y.  497,  27  N.  E.  789;  People  ew  rel.  Smith 
v.  Doyle,  28  Misc.  411,  59  N.  Y.  Supp.  959, 
44  App.  Div.  402,  60  N.  Y.  Supp.  1088. 

Vann,  J.,  delivered  the  opinion  of  the 
court : 

For  eighteen  years  the  relator  was  a  mem- 
ber of  the  National  Guard,  and  for  some 
time  prior  to  June  6,  1900,  was  major  of  the 
71st  regiment  thereof.  On  the  10th  of  May, 
1898,  as  a  member  of  that  regiment,  he  en- 
tered the  service  of  the  United  States  for  the 
Spanish  war,  and  on  the  15th  of  November 
following  he  was  honorably  discharged  from 
such  service,  but  still  held  his  commission 
as  major  in  the  National  Guard.  Subse- 
quently there  appeared  in  several  daily  pa- 
pers published  in  the  city  of  New  York  an 
elaborate  statement,  signed  by  two  captains 
of  said  regiment,  which  gravely  reflected  up- 
on the  conduct  of  the  relator  as  an  officer 
while  in  the  service  of  the  United  States 
during  the  Cuban  campaign.  The  state- 
ment, in  effect,  charged  him  and  another  of- 
ficer with  cowardice  and  inefficiency  at  the 
assault  on  San  Juan  Hill,  July  1,  1898.  On 
the  10th  of  December,  1898,  at  his  request, 
a  court  of  inquiry  was  convened  to  investi- 


Nots. — For  a  case  In  this  series  holding  that 
certiorari  will  not  He  to  review  the  decision  of 
a  board  of  military  commissioners,  see  Devlin 
v.  Dal  ton   (Moss.)  41  L.  B.  A.  379. 

As  to  right  of  court  to  review  decision  of 
military  tribunals  generally,  see  Lusby  t.  Kan- 
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As  to  exceptions  to  the  rule  that  certiorari 
will  not  lie  where  there  Is  an  appeal,  see  State 
ex  rel.  Hamilton  v.  Guinotte  (Mo.)  50  L.  R.  A. 
787,  and  note. 
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gate  the  charge,  express  its  opinion  upon  the 
evidence,  and  report  what  farther  action,  if 
any,  was  necessary.  The  court  examined 
many  witnesses,  made  a  full  statement  of  the 
facts,  and  reported  that  the  conduct  of  the 
relator  during  said  campaign  "was  neither 
military  nor  officer-like,  and  that  the  same 
was  to  the  prejudice  of  good  order  and  mili- 
tary discipline."  It  recommended  that  he 
should  be  tried  by  court-martial,  if  there 
was  "jurisdiction  to  try  officers  of  the  Na- 
tional Guard  for  offenses  committed  while 
in  the  service  of  the  United  States;"  other- 
wise, that  he  should  be  ordered  before  an  ex- 
amining board  "to  determine  his  capacity 
and  fitness  for  the  service,  and  that  the  evi- 
dence taken  by  this  court  be  referred  to  such 
board  for  its  information."  The  report  was 
referred  by  the  commanding  officer  of  the  Na- 
tional Guard  to  the  judge  advocate,  who, 
after  reviewing  the  evidence,  reported  that  it 
sustained  the  findings  of  the  court.  He 
further  reported  that  a  court-martial  could 
not  be  ordered  to  try  the  relator  for  violating 
"a  duty  which  at  the  time  the  offense  was 
committed  was  owing  to  the  United  States," 
but  that  there  was  jurisdiction  to  order  him 
before  a  board  of  examination.  The  com- 
manding officer  forwarded  these  reports  to 
the  adjutant  general,  with  his  approval,  and 
recommended  that  the  relator  be  ordered  be- 
fore a  board  of  examination  accordingly. 
The  governor  approved  "the  proceedings, 
findings,  and  recommendation  of  the  court 
of  inquiry,"  and,  "pursuant  to  the  provisions 
of  $  64  of  the  Military  Code,"  ordered  the 
relator  "before  a  board  of  examination  to 
examine  into  his  moral  character,  capacity, 
and  general  fitness  for  service  in  the  Nation- 
al Guard  as  a  commissioned  officer."  The 
board  was  to  meet  May  17,  1899,  but,  owing 
to  the  delay  caused  by  an  alternative  writ 
of  prohibition  issued  at  the  instance  of  the 
relator  and  finally  dismissed,  it  did  not  meet 
until  May  10,  1900.  People  em  rel.  Smith 
v.  Doyle,  28  Misc.  411,  59  N.  Y.  Supp.  959,  44 
App.  Div.  402,  60  N.  Y.  Supp.  1088,  162  N. 
Y.  659,  57  N.  E.  1122.  The  relator  was  no- 
tified to  appear  before  the  board,  and  at  the 
time  and  place  appointed  he  appeared  with 
counsel,  whereupon,  as  stated  by  him  in  his 
petition,  and  not  denied  by  the  respondents, 
the  proceedings  were  aa  follows:  After  the 
members  of  the  board  and  the  stenographer 
had  been  sworn,  the  relator  stated :  "I  wish 
to  be  represented  by  ray  counsel,  Colonel  Al- 
exander S.  Bacon,  of  New  York.  He  is  here 
to  represent  me."  Gen.  Oliver,  who  spoke 
for  the  board,  thereupon  stated  in  open  ses- 
sion that  the  relator  could  not  be  repre- 
sented by  counsel.  The  relator  said,  "If  the 
board  has  counsel,  I  think  I  ought  to  have 
counsel;"  and  Gen.  Oliver  replied,  "Very 
well ;  it  will  be  entered  on  the  minutes  that 
you  requested  counsel,  and  that  your  request 
was  denied."  The  orders  convening,  adjourn- 
ing, and  reconvening  the  board  were  then 
read,  and  the  recorder  produced  the  stenog- 
rapher's minutes  taken  before  the  court  of 
inquiry,  and  offered  them  in  evidence.  The 
relator  said:  "If  that  is  to  be  used  as  evi- 
dence on  this  examination,  I  object.    You 
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have  not  allowed  me  counsel,  and  I  am  not  a 
lawyer,  but  I  know  th*t  this  is  something 
that  ought  to  be  objected  to  as  being  incom- 
petent. As  I  understand  it,  it  is  not  accept- 
able aa  evidence  before  any  court  or  board." 
The  room  was  then  cleared  to  consider  the 
objection,  the  relator  and  stenographer  being 
sent  outside.  In  about  fifteen  minutes  aa 
orderly  informed  the  relator  "that  he  was 
wanted  at  the  board  room."  Upon  trying  to 
enter  the  room  he  was  met  by  the  recorder, 
who  said,  "Major,  the  board  has  adjourned," 
and,  when  asked  to  what  time,  replied,  "I  do 
not  know,  but  you  will  be  notified."  The  re- 
lator then  asked  if  he  should  return  to  New 
York  or  remain  in  Albany,  and  the  recorder 
replied,  "I  cannot  tell,  but  you  will  receive 
notice."  He  inquired  if  he  might  go  before 
the  board  to  make  a  short  statement,  and  the 
recorder  went  inside  to  consult  the  board, 
but  immediately  returned,  saying,  "No;  the 
board  is  adjourned  and  cannot  hear  you. 
Anything  you  wish  to  say  can  be  said  at  the 
next  session,  of  which  due  notice  will  be  sent 
you."  The  relator  thereupon  returned  to 
the  waiting  room,  and  an  orderly  brought 
him  his  hat  and  coat,  which  had  been  left  in 
the  room  where  the  board  was  sitting.  He 
received  no  notice  of  any  subsequent  session, 
and  the  board  never  met  again  to  his  knowl- 
edge. No  further  proceedings  were  had,  un- 
less in  secret  session,  and  he  never  had  any 
opportunity  to  be  heard,  except  as  stated. 
The  next  he  knew  about  the  matter  was  on 
the  6th  of  June,  1900,  when  he  was  served 
with  a  general  order,  issued  by  command  of 
the  governor  and  signed  by  the  adjutant  gen- 
eral, which,  after  reciting  that  the  board 
had  reported  adversely,  discharged  him  from 
the  military  service  of  the  state. 

The  office  held  by  the  relator  was  of  soma 
pecuniary  value,  but  owing  to  his  discharge 
he  is  no  longer  entitled  to  the  income  there- 
from. He  claims  that  he  has  been  deprived 
of  property  without  due  process  of  law,  and 
that  a  shadow  has  been  cast  upon  his  name 
through  the  judgment  of  a  military  board, 
pronounced  without  a  hearing  or  an  oppor- 
tunity to  be  heard.  The  only  question  before 
us  is  whether  the  civil  courts  can  listen  to 
his  appeal ;  for  thus  far  they,  also,  have  re- 
fused to  hear  him,  not  in  the  exercise  of  dis- 
cretion, but  for  the  supposed  want  of  power. 
It  is  claimed  on  the  one  hand  that  a  board 
of  examination  appointed  pursuant  to  8  64 
of  the  Military  Code  is  a  judicial  body  com- 
posed of  officers  acting  as  judges,  whose  ac- 
tion can  be  reviewed  by  a  writ  of  certiorari; 
and,  on  the  other,  that  it  is  simply  an  agency 
created  to  advise  the  governor,  as  command- 
er in  chief,  in  respect  to  the  fitness  of  a  com- 
missioned officer  to  remain  in  the  service,  and 
that  its  proceedings  are  not  open  to  review 
by  the  civil  courts.  The  board  is  not  a  per- 
manent body,  and  has  no  inherent  power,  out 
only  such  as  is  conferred  by  the  Constitu- 
tion and  statutes,  to  which  we  must  turn  in 
order  to  discover  the  nature  of  its  functions. 

Article  11  of  the  Constitution  relates  to 
the  state  militia,  and  fi  6  thereof  provides 
that  no  commissioned  officer  shall  be  removed 
from  office  during  the  term  for  which  ha 
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•hall  have  been  appointed  or  elected,  unless 
1>y  the  senate  on  the  recommendation  of  the 
.governor,  stating  the  grounds  on  which  such 
removal  is  recommended,  or  by  the  sentence 
of  a  court-martial,  or  upon  the  findings  of 
4U  examining  board  organized  pursuant  to 
law,  or  for  absence  without  leave  for  a  period 
of  six  months  or  more.  The  provision  re- 
lating to  an  examining  board  is  new,  and  has 
"been  in  force  only  since  January  1,  1805, 
when  the  revised  Constitution  went  into  ef- 
fect. The  Military  Code  is  an  elaborate  stat- 
ute, consisting  of  12  articles  and  many  sec- 
lions,  providing  for  the  organisation  and 
government  of  the  militia  of  the  state.  Laws 
1808,  chap.  212;  Laws  1800,  chap.  240;  Laws 
1900,  chap.  746.  The  fourth  article  relates 
to  commissioned  officers,  and  8  64,  which  is 
-a  part  thereof,  is  as  follows :  "The  governor 
may,  whenever  he  may  deem  that  the  good 
of  the  service  requires  it,  order  any  commis- 
sioned officer  before  a  board  of  examination, 
to  consist  of  not  less  than  three  nor  more 
than  five  general  or  field  officers,  which  is 
nereby  invested  with  the  powers  of  courts  of 
inquiry  and  courts-martial,  and  such  board 
shall  examine  into  the  moral  character,  ca- 
pacity, and  general  fitness  for  the  service,  of 
such  commissioned  officer,  and  record  and  re- 
turn the  testimony  taken  and  a  record  of  its 
proceedings.  If  the  findings  of  such  board 
oe  unfavorable  to  such  officer  and  be  ap- 
proved by  the  governor,  he  shall  be  dis- 
-charged  from  the  service.  No  officer  whose 
«rade  or  promotion  would  in  any  way  be  af- 
fected by  the  decision  of  such  board,  in  any 
case  that  may  come  before  it,  shall  partici- 
pate in  the  examination  or  decision  of  the 
board  in  such  case.  Failure  to  appear  when 
ordered  before  a  board  constituted  under  this 
section  shall  be  sufficient  ground  for  a  find- 
ing by  such  board  that  the  officer  ordered  to 
appear  be  discharged."  A  board  of  examin- 
ation is  not  one  of  the  four  military  courts 
created,  eo  nomine,  by  article  7,  called 
"courts  of  inquiry,"  "general  courts-mar- 
Hal,"  "garrison  courts-martial,"  and  "de- 
linquency courts,"  but  it  has  the  powers  of 
the  two  courts  first  named,  with  the  same 
organization  and  method  of  procedure. 
While  its  jurisdiction  is  different,  it  has  the 
same  power,  so  far  as  its  jurisdiction  ex- 
tends, just  as  the  county  court  has  the  pow- 
er of  the  supreme  court  upon  the  trial  of  an 
action  that  it  can  try  at  all.  A  court  of  in- 
quiry may  be  ordered  "to  examine  into  the 
nature  of  any  transaction  of  or  accusation 
or  imputation  against  any  officer  or  soldier." 
It  has  power  to  take  evidence,  make  findings 
of  fact,  and,  when  required,  to  express  an 
opinion  thereon.  §  02.  General  courts-mar- 
tial have  power  to  try  commissioned  officers 
for  eighteen  classes  of  offenses  relating  to 
their  conduct  in  the  military  service,  such  as 
disobedience  of  orders,  neglect  of  duty,  and 
the  like;  and  by  their  judgment  an  officer 
may  be  dismissed  from  the  service,  fined,  or 
reprimanded.  9  06.  "Each  military  court" 
has  "the  same  power  to  compel  by  subpoena, 
1>y  aubpesna  duces  tecum,  and  by  attachment 
the  attendance  of  witnesses  both  civilian  and 
military  and  the  production  of  books,  papers, 
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and  documents,  and  to  punish  for  contempt 
a  witness  duly  subpoenaed  for  nonattendance 
or  refusal  to  be  sworn  or  testify  or  to  pro- 
duce books,  papers,  and  documents  as  is  pos- 
sessed by  the  supreme  court  of  this  state." 
Commissions  and  subpoenas  may  be  issued  "in 
behalf  of  the  people  of  this  state,  and  on  ap- 
plication in  behalf  of  any  person  to  be  tried 
by  such  court."  8  108.  Any  member  of  the 
court  may  be  challenged  and  the  members 
are  sworn  "in  the  presence  of  the  accused, 
.  .  .  faithfully  try  and  determine  accord- 
ing to  evidence  the  matter  before  him,  .  .  . 
and  that  he  will  duly  administer  justice  ac- 
cording to  the  established  rules  of  law  for 
the  government  of  the  military  forces  of  the 
state."  |  100.  Said  courts  are  empowered 
to  issue  process,  including  writs  and  war- 
rants, to  the  sheriff  of  any  county,  or  a  con- 
stable of  any  town  or  city,  who  are  required 
to  execute  the  same.  $110.  They  may  com- 
mit to  the  common  jail  of  the  county  in 
which  their  sessions  are  held  any  person 
guilty  of  disorderly,  contemptuous,  or  inso- 
lent behavior  in  open  court.  9  Hi-  A  judge 
advocate  is  required  to  attend  courts  of  in- 

Suiry  and  general  courts-martial,  and  "in  all 
be  courts  provided  by  this  chapter  the  ac- 
cused shall  nave  the  right  to  the  assistance 
of  counsel."  §  112.  They  keep  a  record 
of  their  proceedings,  and  pronounce  sen- 
tence, which  is  delivered  to  the  of- 
ficer ordering  the  court,  who  may  ap- 
prove or  disapprove  thereof,  reconvene 
the  court,  and  send  back  its  findings  or 
sentence  for  revision.  99  114,  115.  The 
members  are  protected  from  prosecution  on 
account  of  the  imposition  or  execution  of  any 
sentence,  or  the  execution  of  any  warrant, 
writ,  or  process  issued  by  the  court.  9  116. 
Thus  it  is  apparent  that  a  board  of  ex- 
amination, which  is  expressly  given  the  pow- 
ers of  courts  of  inquiry  and  courts-martial 
with  reference  to  the  questions  intrusted  to 
it  for  decision,  has  the  general  powers  of  a 
court,  with  the  right  to  investigate  ques- 
tions of  fact  relating  in  part  to  rights  of 
property,  to  decide  those  questions  upon  the 
evidence  taken,  and  pronounce  a  judgment. 
It  is  not  clothed  with  arbitrary  discretion  to 
act  without  evidence  or  against  law,  but  is 
a  body  of  military  officers  of  high  rank,  each 
sworn  to  faithfully  try  and  determine  ac- 
cording to  evidence,  and  to  administer  jus- 
tice according  to  law.  These  functions  are 
not  ministerial,  executive,  or  legislative,  but 
judicial  in  character.  The  words  "testi- 
mony," "findings,"  and  "decision,"  as  used 
in  9  64,  indicate  a  trial  before  a  judicial 
body,  and  the  provision  for  judgment  by  de- 
fault on  failure  to  appear  shows  that  the  ac- 
cused officer  has  a  right  to  be  heard.  The 
action  of  the  board  is  upon  a  question  arising 
between  the  people  and  the  officer  ordered  be- 
fore it,  and  results  in  a  judgment  based  up- 
on evidence.  The  power,  the  procedure,  and 
the  result  are  appropriate  only  to  an  impar- 
tial tribunal,  exercising  judicial  power;  for 
the  statute  is  carefully  drawn  to  secure  dis- 
interested men.,  who  are  to  decide  the  issues 
according  to  the  testimony.  "When  .  .  . 
the  law  requires  a  judicial  determination  to 
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be  made,  such  as  the  decision  of  a  question 
of  fact,  .  •  .  the  duty  is  regarded  as  ju- 
dicial. .  .  .  People  em  reL  Harris  v. 
Land  Offloe  Comrs.  149  N.  T.  26,  31, 
43  K.  E.  418.  The  power  to  hear  a 
controversy  and  decide  it  is  a  judicial 
powpr,  and,  whether  exercised  by  a  court 
or  by  a  board  of  examination,  the  mem- 
bers act  as  judges,  as  we  think  the  mem- 
bers of  the  board  in  question  acted,  both  in 
form  and  in  fact.  It  was  not  their  duty  to 
advise  the  governor,  but  to  make  an  adjudi- 
cation, which  was  essential  in  order  to  en- 
able him  to  remove  the  relator  from  office. 
An  officer  may  be  removed  by  the  sentence 
of  a  court-martial,  or  upon  the  findings  of 
an  examining  board;  the  former  executing 
itself,  and  the  latter  requiring  an  executive 
order.  Const,  art  11,  5  6.  With  all  his 
power  as  commander  in  chief,  the  governor 
cannot  remove  a  commissioned  officer  of  the 
National  Guard  in  time  of  peace  without  the 
findings  of  an  examining  board,  except  for 
absence  without  leave,  although  the  senate 
may  remove  upon  his  recommendation. 
When  judgment  of  removal  is  pronounced 
by  a  court-martial,  it  takes  effect,  em  propria 
vigors,  upon  the  simple  approval  of  the  gov- 
ernor, without  further  action  on  his  part. 
The  Constitution  surrounds  every  commis- 
sioned officer  with  these  safeguards  against 
the  exercise  of  arbitrary  power,  and  protects 
him  until  he  is  adjudged  guilty  either  of  an 
offense  cognizable  by  a  court-martial,  or  of 
a  want  of  moral  character,  capacity,  or  gen- 
eral fitness  for  the  service,  cognisable  by  a 
board  of  examination.  Section  64  does  not 
relate  to  the  retirement  or  discharge  of  of- 
ficers upon  reaching  a  certain  age,  or  becom- 
ing disabled,  unfit,  or  incompetent,  and 
thereby  incapable  of  performing  their  duties. 
Such  cases,  depending  on  physical  condition 
rather  than  on  moral  character,  are  provided 
for  by  9  63,  which  requires  that  a  surgeon 
shall  aid  in  the  investigation  there  provided 
for.  The  order  for  the  trial  of  the  relator 
was  specifically  made  under  §  64,  which,  as 
well  as  the  order  itself,  limits  the  investiga- 
tion and  decision  to  moral  character,  capaci- 
ty, and  general  fitness  for  the  service.  The 
board  was  required  to  take  the  evidence  of- 
fered by  the  people  and  the  relator,  and, 
after  hearing  both  sides,  determine  the  ques- 
tion submitted  to  them  by  the  order  under 
the  statute.  We  regard  their  powers,  duties, 
and  determination  as  judicial  in  nature,  al- 
though there  may  be  wide  latitude  of  pro- 
cedure, so  far  as  form  is  concerned.  As  an 
examining  board  has  the  same  power  to  try 
and  decide  as  a  court-martial,  although  for 
different  offenses,  and  its  judgment  may  be 
tho  sole  authority  for  the  removal  of  a  com- 
missioned officer  elected  or  appointed  for 
life,  if  the  judgment  of  a  court-martial  can 
be  reviewed  upon  certiorari  the  determina- 
tion of  a  board  of  examination  can  be  re- 
viewed in  the  same  way. 

It  is  well  established  that  the  judicial  de- 
terminations of  inferior  tribunals  and  of- 
ficers acting  judicially  under  the  authority 
of  a  statute  may  be  reviewed  under  a  com- 
mon-law writ  of  certiorari,  which  is  issued 
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to  correct  errors  of  law  affecting  the  proper- 
ty or  rights  of  the  parties,  and  to  test  the 
validity  of  official  action  judicial  or  quaes 
judicial  in  character.    People  em  rel.  Stew- 
ard v.  New  York  Railroad  Comrs.  160  N.  T. 
202,  54  N.  £.  697 ;  People  em  rel  Loughran 
v.  New  York  R.  Comrs.  168  N.  Y.  421,  428„ 
63  N.  E.  163;  People  em  rel.  Burnham  v. 
Jones,  112  N.  Y.  697,  20  N.  E.  577;  People- 
em  rel.  Cortcin  v.  Walter,  68  N.  Y.  403,  408. 
Unless  military  tribunals  are  excepted  fron* 
the  general  rule,  their  judicial  determina- 
tions are  subject  to  review  by  means  of  this 
ancient  and  important  writ.    They  are  not 
expressly  excepted  either  by  the  Military 
Code  or  the  Code  of  Civil  Procedure.  Section 
2120  of  the  latter  provides  that  the  writ  may 
be  issued  either  when  expressly  authorized  by 
statute,  or  when  authorized  by  the  common* 
law  and  not  expressly  forbidden  by  statute* 
The  limitations  placed  by  the  next  two  see* 
tions  upon  the  power  thus  conferred  do  not 
apply  to  the  case  in  hand;  for  the  determina- 
tion in  question  was  not  made  in  a  civil  ac- 
tion or  proceeding,  and  cannot  adequately 
be  reviewed  by  appeal.    No  appeal  is  author- 
ized by  the  Military  Code,  and  the  judgments- 
of  all  military  tribunals  are  kept  secret  un- 
til published  in  orders  as  approved,  modi- 
fied, or  disapproved  by  the  officer  directing- 
the  investigation.  Military  Code,  IS  113, 114. 
The  appeal  mentioned  in  §  2122  of  the  Code 
of  Civil  Procedure  means  one  that  can  be 
brought,  argued,  and  heard  as  a  matter  of 
right,  and  not  a  secret  review  of  a  judgment, 
the  existence  of  which  cannot  be  known  to- 
the  defeated  party  until  after  the  review  has 
been  made,  and  In  such  a  case  as  this  not 
until  after  the  judgment  has  been  executed. 
It  may  be  claimed,  however,  that  the  de- 
termination of  military  tribunals,  although 
not  expressly  excepted  from  the  provision* 
of  the  Code  relating  to  the  right  of  certio- 
rari, are  impliedly  excepted,  because,  if  civil 
courts  were  permitted  to  interfere  with  the 
judgments  of  military  courts,  the  discipline 
of  the  National  Guard  might  be  injured. 
There  is  force  in  this  argument,  which  is  con- 
firmed to  a  certain  extent  by  the  decisions 
of  the  Federal  courts  relating  to  the  regular 
army,  and  by  some,  but  not  by  ail,  writers- 
on  military  law.    The  subject,  however,  is 
treated  with  reference  to  a  standing  army, 
rather  than  the  militia  of  the  various  states. 
Dyne*  v.  Hoover,  20  How.  65,  81,  15  L.  ed. 
838,  844;  Em  parte  Milligan,  4  Wall.  2,  18- 
L.  ed.  281 ;  Johnson  v.  Bayre,  158  U.  S.  109,. 
39  L.  ed.  914,  15  Sup.  Ct.  Rep.  773;  1  Win- 
throp,  Military  Law,  55;  De  Hart,  Militia 
Law,  226;  Maltby,  Courts-Martial,  151,  158; 
O'Brien,  Military  Laws,  222 ;  Davis,  Military 
Laws,  6.    There  is  a  conflict  of  authority  be- 
tween the  courts  of  the  different  states  as 
to  the  rights  of  the  civil  courts  to  review  the 
judgments  of  military  tribunals.    Durham 
v.  United  States,  4  Hayw.  64 ;  State  v.  Davis r 
4  N.  J.  L.  311;  Em  parte  Dunbar,  14  Mass. 
393;  Re  Contested  Election,  1  Strobh.  L.  190; 
4  Enc  PI.  &  Pr.  40.    The  courts  of  England 
review  such  judgments,  but  cautiously,  as 
the  subject  requires.     Grant  v.  Gould,  2  H. 
Bl.  09,  101;  Re  Mansergh,  1  Best  &  S.  400; 


1901. 


Peoplb  ex  rel.  §mith  t.  Hoffman. 


601 


1  Winthrop,  Military  Law,  57;  Re  Poet  5 
Barn.  &  Ad.  081. 

Confining  the  discuHion  to  times  of  peace, 
as  in  time  of  war  military  necessity  may 
sanction  the  temporary  exercise  of  almost 
any  power  to  save  the  state,  there  is  a  wide 
distinction  between  the  regular  army  of  the 
nation  and  the  militia  of  a  state  when  not 
in  the  service  of  the  nation;  for  discipline 
which  is  ample  for  the  latter  will  not  an- 
swer for  the  former.  A  member  of  the  state 
militia  belongs  to  civil  life,  has  a  civil  avo- 
cation, and  only  occasionally  engages  in  the 
exercise  of  arms.  A  member  of  the  United 
States  army,  on  the  other  hand,  has  no  em- 
ployment except  that  of  a  soldier,  and  arms 
constitute  the  business  of  his  life.  Hence 
more  rigid  rules  and  a  higher  state  of  dis- 
cipline are  required  in  the  one  case  than  in 
the  other.  Moreover,  the  state  militia  is  or- 
ganized by  statutes  of  the  state,  and  the  leg- 
islature, under  the  limitations  of  the  Consti- 
tution, has  power  to  regulate  the  entire  sub- 
ject, to  invest  boards  of  examination  with 
such  authority,  and  to  give  the  civil  courts 
such  power  to  review  as  it  sees  fit.  When, 
therefore,  the  legislature  issued  a  general 
command  upon  the  subject  of  reviewing  the 
action  of  inferior  judicial  tribunals  and  of- 
ficers acting  judicially,  and  made  certain  ex- 
ceptions thereto,  the  matter  was  exhausted, 
and  tut  aourts  have  no  power  to  add  an  ex- 
ception relating  to  any  tribunal  which  the 
legislature  is  presumed  to  have  had  in  mind. 
The  part  of  the  Code  of  Civil  Procedure  un- 
der consideration  went  into  effect  on  the  1st 
of  September,  1880,  and  nearly  fifty  years 
before  the  judgment  of  a  court-martial  was 
reviewed  and  affirmed  under  a  writ  of  certio- 
rari. Rathbvn  v.  Sawyer,  15  Wend.  451. 
By  one  of  the  early  decisions  of  the  court  of 
appeals  after  its  reorganization  in  1870  the 
same  power  was  exercised  without  question. 
People  em  rel.  Underwood  v.  Danietl,  50  N. 
Y.  274.  The  strongest  case  upon  the  sub- 
ject, however,  occurred  a  year  later,  when 
this  court  not  only  reviewed,  but  reversed, 
the  proceedings  of  a  court-martial  of  the  Na- 
tional Guard.  People  em  ret  Qorling  v.  Van 
Allen,  55  N.  T.  31.  In  that  case  the  relator, 
upon  his  trial  before  a  court-martial,  was 
virtually,  though  not  absolutely,  denied  the 
right  to  defend  by  counsel ;  and  its  judgment 
was  reversed  bv  this  court,  upon  certiorari, 
because  the  right  to  defend  by  counsel  before 
a  military  court  in  this  state  is  guaranteed 
by  the  bill  of  rights,  as  embodied  in  the  Con- 
stitution of  1846,  although  not  in  that  of 
1821.  Id.  37.  These  decisions  had  been 
made  before  either  the  Code  of  Procedure  or 
the  Military  Code  was  passed,  and  others  of 
like  character  were  made  after  the  former 
but  before  the  latter  was  enacted.  People 
em  rel  Bpdhn  v.  Towneend,  10  Abb.  N.  C.  160 ; 
Re  Bracket,  27  Hun,  605 ;  People  em  rel.  Skin- 
neU  v.  Rand,  41  Hun,  520.  Those  statutes, 
therefore,  must  be  read  in  the  light  of  the 
common  law  as  it  existed  at  the  date  of 
their  passage,  which  authorised  a  writ  of 
certiorari  to  issue  to  military  tribunals  or- 
ganized under  the  militia  statutes  of  the 
state  for  the  purpose  of  reviewing  their  de- 
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cisions.  The  legislature  is  presumed  to  have 
known  the  common  law,  and  to  have  made 
its  enactments  with  reference  to  the  decisions 
of  the  courts,  yet,  when  providing  general 
rules  to  govern  the  issuance  of  wis  great 
writ,  although  it  excepted  the  action  of  cer- 
tain tribunals  from  review,  it  did  not  except 
the  action  of  military  tribunals.  Even 
when  the  Military  Code  was  passed,  no  pro- 
vision was  made  to  exempt  judgments  of  the 
tribunals  created  thereby  from  review  by  the 
civil  courts  according  to  the  law  and  prac- 
tice prevailing  at  the  time.  Under  these  cir- 
cumstances, an  exception  should  not  be  im- 
plied by  the  courts,  but  left  to  the  legis- 
lature, in  its  wisdom,  to  express,  if  it  sees 
fit. 

We  thus  reach  the  conclusion  that  the 
supreme  court  has  power  to  issue  a  writ  of 
certiorari  to  review  the  determination  of  a 
board  of  examination  appointed  under  |  64 
of  the  Military  Code,  and  that  the  order  dis- 
missing the  writ  under  consideration  for 
want  of  power  was  erroneous.  If  the  courts 
below  see  fit  to  dismiss  the  writ  in  the  ex- 
ercise of  their  discretion,  they  have  the  pow- 
er to  do  so,  but  otherwise  it  is  their  duty  to 
require  a  return,  and  proceed  thereon  ac- 
cording to  law.  People  em  rel.  May  v.  May- 
nard,  160  N.  Y.  453,  55  N.  E.  0.  The  review 
authorized  does  not  substitute  the  judgment 
of  the  civil  court  for  that  of  the  military 
court  upon  the  evidence  or  the  merits,  but 
inquires  into  jurisdiction  of  the  subject- 
matter,  the  exercise  of  authority  in  relation 
to  the  subject-matter  according  to  law,  the 
violation  of  any  rule  of  law  to  the  prejudice 
of  the  relator,  and  the  like.  Code  Civ.  Proc 
i  2140. 

It  is  suggested  that  there  is  no  power  to 
issue  a  writ  of  certiorari  to  the  governor, 
but  it  is  unnecessary  to  pass  upon  that  ques- 
tion. While  it  was  done  in  a  recent  case, 
the  point  does  not  appear  to  have  been 
raised.  People  em  rel  Leo  v.  Hill,  126  N.  Y. 
407,  27  N.  E.  789.  In  view  of  a  later  de- 
cision, there  is  grave  doubt  whether  the 
courts  could  compel  the  governor  to  make  a 
return.  People  em  rel.  Broderiok  v.  Morton, 
156  N.  Y.  136,  41  L.  R.  A.  231,  50  N.  E.  791. 
The  writ  in  the  case  before  us,  however,  al- 
though issued  to  the  governor,  among  others, 
was  not  served  upon  him,  and  he  is  not  a 
proper  party.  The  writ  should  be  directed 
to  the  body  or  officer  whose  determination 
is  to  be  reviewed,  or  to  any  other  person  hav- 
ing the  custody  of  the  record  or  other  papers 
to  be  certified,  or  to  both,  if  necessary.  Code 
Civ.  Proc.  |  2129.  The  adjutant  general  is 
the  custodian  of  the  record  and  report  of  an 
examining  board,  and  hence  he  was  properly 
made  a  party.  Military  Code,  S  15.  The 
determination  of  the  examining  board  was 
to  be  reviewed,  and  hence  the  members  there- 
of were  proper  parties;  but  the  action  of 
the  governor  was  not  to  be  reviewed,  and  he 
should  not  have  been  made  a  party.  His  ac- 
tion was  executive,  while  theirs  was  judicial 
As  he  could  not  have  removed  the  relator 
except  upon  their  "findings,"  a  reversal  of 
their  determination  would  render  the  order 
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of  removal  void,  because  there  would  be 
nothing  to  justify  it,  and  this  would  leave 
the  relator  still  in  office.  While  we  cannot 
touch  the  person  of  the  governor,  we  can 
pass  upon  the  effect  of  his  acts,  and  decide 
"whether  they  are  valid  or  invalid. 

The  order  appealed  from  should  be  re- 


verted, with  costs,  and  the  matter  remitted 
to  the  courts  below  for  further  proceedings. 

Parker,  Ch.  J.,  and  O'Brien,  Bartlett, 
Martin,  and  London,  J  J.,  concur. 

Haignt,  J.,  dissent*. 


NORTH   CAROLINA    SUPREME    COURT. 


John  O.  BRAGAW 
v. 
SUPREME      LODGE      KNIGHTS      AND 
LADIES  OF  HONOR,  Appt. 

(128  N.  C.  854.) 

1*     Tlie  financial  secretary  of  a  subor- 
dinate lodare  of  a  benefit  society,  who 

'  Is  designated  by  the  supreme  lodge  to  receire 
and  forward  assessments  from  certificate 
holders,  Is  for  that  purpose  the  agent  of  the 
supreme  lodge,  so  that  the  standing  of  certifi- 
cate holders  will  not  be  affected  by  his  fail- 
ure to  forward  assessments  paid  him. 
S.  A  provision  In  the  constitution  of  a 
benefit  society*  tbat  members  sball 
become  snob  subject  to  the  power  of  the 
corporation  to  change  its  by-laws,  cannot  be 
construed  into  liberty  to  change  at  will  the 
contract  of  Insurance  It  has  made  with  each 
member. 

(Hay  28,  1901.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  Beaufort 
County  in  favor  of  plaintiff  in  an  action 
brought  to  enforce  payment  of  a  mutual 
"benefit  certificate.    Affirmed, 

The  facte  are  stated  in  the  opinion. 

Messrs.  John  L.  Brld§;ers  and  Cbarles 
P.  Warren,  for  appellant: 

The  relations  which  local  and  subordinate 
lodges  of  such  societies  shall  bear  to  the  su- 
preme lodge  or  directory,  and  to  the  man- 
ners of  the  order,  are  proper  matters  for 
regulation  in  the  by-laws  of  the  society. 
Where  the  by-laws  on  the  subject  are  plain- 
ly and  clearly  drawn,  it  is  not  difficult  to  de- 
termine these  relations. 

Niblack,  Mut.  Ben.  Soc.  8  276. 

The  subordinate  lodge  is  the  agent  of  the 
supreme  lodge  unless  otherwise  contracted; 
the  provisions  of  the  by-laws  of  1889  make 
it  otherwise. 

1  Bacon,  Ben.  Soc  §8  11,  118,  144;  Su- 
preme Lodge  K.  of  P.  v.  La  Malta,  95  Tenn. 
157,  30  L.  R.  A.  838,  31  S.  W.  493. 

Payment  to  a  subordinate  lodge,  where 
such  lodge  is  made  the  agent  of  the  supreme 
lodge  to  receive  and  transmit  assessments, 
is  a  sufficient  payment  to  prevent  a  forfeit- 
ure. 


3  Am.  &  Eng.  Bnc.  Law,  2d  ed.  note  1,  p. 
1101.  The  converse  should  be  true  where  it 
is  not  the  agent  of  the  supreme  lodge. 

By  the  terms  of  its  charter,  constitution, 
and  laws  the  defendant  had  the  power  to 
make,  alter,  amend,  or  repeal  its  Constitu- 
tion, laws  and  by-laws. 

A  contract  of  membership  in  a  mutual  as- 
sociation is  always  made  with  reference  to, 
and  always  includes,  the  constitution  and 
by-laws,  of  which  every  member  is  bound  to 
take  notice. 

3  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  1081. 

The  adoption  of  the  by-law  was  for  the 
evident  purpose  of  imposing  upon  the  mem- 
bers who  had  elected  the  financial  secretary 
of  the  lodge  responsibility  for  his  acts  in  col- 
lecting and  remitting  assessments. 

The  members  of  the  association  are  bound 
by  the  by-laws  and  all  subsequent  amend- 
ments thereto. 

Bacon,  Ben.  Soc.  88  01a,  185;  Niblack, 
Mut.  Ben.  Soc  |  114;  Bauer  v.  Samson 
Lodge  K.  of  P.  102  Ind.  262,  1  N.  E.  571; 
Fugure  v.  Mutual  Boo.  of  St.  Joseph,  46  Vt 
362;  Simeral  v.  Dubuque  Mut.  F.  Ins.  Co.  18 
Iowa,  319 ;  Coles  v.  Iowa  State  Mut.  Ins.  Co. 
18  Iowa,  425;  Coleman  v.  Supreme  Lodge  K. 
of  H.  18  Mo.  App.  189;  Osoeola  Tribe  No. 
11  I.  0.  of'R.  M.  v.  Schmidt,  57  Md.  106; 
Woodfin  v.  Asheville  Mut.  Ins.  Co.  51  N.  C. 
(6  Jones,  L.)  558;  Boyle  v.  North  Carolina 
Mutual  Ins.  Co.  52  N.  C.  (7  Jones,  L.)  373. 

This  by-law  adopted  in  1889  simply  defines 
the  relations  between  the  members  of  the 
subordinate  lodge  and  the  officers  of  that 
lodge  elected  by  them.  It  does  not  tend  to 
impair  vested  rights,  either  by  diminishing 
the  value  of  the  certificate  payable  to  plain- 
tiff, or  by  increasing  the  assessments  upon 
that  certificate,  or  by  an  arbitrary  classifica- 
tion of  members  of  the  order. 

The  by-laws  were  a  material  part  of  the 
contract, — not  only  those  in  force  at  the 
time  the  contract  was  entered  into,  but  those 
subsequently  enacted. 

Fugure  v.  Mutual  Society  of  St.  Joseph,  46 
Vt.  368;  Coleman  v.  Supreme  Lodge  K.  of 
H.  18  Mo.  App.  189;  Boyle  v.  North  Caro- 
lina Mutual  Ins.  Co.  52  N.  C.  (7  Jones,  L.) 
373;  1  Bacon,  Ben.  Soc  88  91a,  92,  185. 

The  contract  is  made  with  reference  to 


Nom — As  to  forfeiture  of  benefit  certificate    In  this  series.  Supreme  Lodge  K.  of  P.  v.  Knight 


toy  default  of  subordinate  lodge,  see  Murphy  v. 
Independent  Order  8.  &  D.  of  J.  of  A.  (Miss.) 
50  L.  R.  A.  Ill,  and  note. 

As  to  power  of  beneficial  Insurance  associa- 
tion to  change,  amend,  and  repeal  by-laws,  see, 


(Ind.)  8  L.  B.  A.  409,  and  note;  Supreme  Lodge 
K.  of  P.  v.  La  Malta  (Tenn.)  80  L.  R.  A.  838 ; 
and  Thlbert  v.  Supreme  Lodge  K.  of  H.  (Minn.) 
47  L.  R.  A.  136. 
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the  constitution  and  by-laws,  and  they  are 
parts  of  it,  and  the  member  is  supposed  to 
vnow  them. 

3  Am.  &  Eng.  Enc.  Law,  2d  ed.,  p.  1083; 
Niblack,  Mut.  Ben.  Soc.  8  18;  1  Bacon,  Ben. 
"Soc.  81;  Cuthbertson  v.  North  Carolina 
Home  /lie.  Co.  96  N.  C.  485,  2  8.  E.  258. 

Messrs.  Small  Jfc  MeveLean  and  8.  O. 
Bragaw,  for  appellee: 

A  contract  by  which  one  party  promises 
to  make  a  certain  payment  upon  the  destruc- 
tion or  injury  of  something  in  which  the 
•other  party  has  an  interest  is  a  contract  of 
insurance,  whatever  may  be  the  terms  of 
payment  or  the  consideration,  or  the  mode 
-of  estimating  or  securing  payment  of  the 
same  to  the  insured  in  case  of  loss. 

Com.  v.  Wetherbee,  105  Mass.  149. 

Organizations  similar  to  the  defendant 
Are  insurance  companies  with  fraternal  feat- 
ures. 

Bacon,  Ben.  Soc  8  14,  pp.  23,  24,  2d  ed. 
4  52,  p.  83;  2  May,  Ins.  chap.  31,  p.  1248; 
National  Union  v.  Marlow,  21  C.  C.  A.  89, 
40  U.  S.  App.  95,  74  Fed.  775. 

The  benefit  certificate  in  question  consti- 
tuted a  contract  between  the  defendant  and 
the  assured,  in  which  her  rights  were  vested. 

The  financial  secretary  was  the  agent  of 
the  defendant,  the  supreme  lodge,  and  not 
the  agent  of  the  individual  members. 

Whxtesides  v.  Supreme  Conclave  I.  0.  of 
B.  82  Fed.  275;  Supreme  Lodge,  K.  of  P.  v. 
Withers,  32  0.  C.  A.  182,  59  U.  8.  App.  177, 
*9  Fed.  160;  New  York  L.  Ins.  Co.  v.  Rus- 
sell, 23  C.  C.  A.  43,  40  U.  8.  App.  530,  77 
Fed.  94;  Knights  of  Pythias  of  the  World 
▼.  Bridges,  15  Tex.  Civ.  App.  196,  39  S.  W. 
333;  Masters  v.  Madison  County  Mut.  Ins. 
Oo.  11  Barb.  625;  1  Bacon,  Ben.  Soc.  2d  ed. 
8  118,  p.  199;  1  May,  Ins.  pp.  223,  249,  250, 
257;  18  Am.  &  Eng.  Enc  Law,  2d  ed.  p. 
-910;  1  Am.  &  Eng.  Enc  Law,  p.  1220. 

The  by-laws  must  be:     (1)  Reasonable; 
(2)  they  must  not  disturb  the  vested  rights, 
•or  impair  the  contract,  or  impose  additional 
•obligations  upon  the  member. 

Thibert  v.  Supreme  Lodge  K.  of  H.  78 
Minn.  448,  47  L.  R.  A.  136,  81  N.  W.  220; 
Niblack,  Mut.  Ben.  Soc.  pp.  273,  274;  1 
Bacon,  Ben.  Soc  2d  ed.  8  91a;  1  Thomp. 
Oorp.  88  946,  1019. 

Clark,  J.,  delivered  the  opinion  of  the 
•court: 

The  defendant  was  duly  incorporated  in 
Kentucky  in  1878  as  "The  Supreme  Lodge 
Knights  and  Ladies  of  Honor/'  It  organ- 
ized a  subordinate  lodge  (Pamlico  Lodge, 
No.  715)  in  Washington,  North  Carolina, 
in  1883,  and  in  September  of  that  year  is- 
sued a  policy  for  $1,000  to  Annie  C.  Bragaw, 
in  which  policy  her  husband,  the  plaintiff, 
John  G.  Bragaw,  was  the  beneficiary.  The 
relief -fund  (or  insurance)  department  of 
the  organization  was  a  separate  and  distinct 
-feature  from  its  social  and  fraternal  feat- 
ures. At  the  date  the  Bragaw  policy  was  is- 
sued (September,  1883)  the  constitution 
and  by-laws  which  had  been  adopted  in  1881 
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were  in  force.    They  were  amended  in  sev- 
eral material  particulars  in  1889,  but  it  is 
not  shown  that  notice  of  these  amendments 
was  given  to  the  subordinate  lodges,  nor  to 
the  assured  or  the  beneficiary  in  this  policy. 
It  is  not  denied  that  the  assured  paid  all  the 
assessments  which    were    demanded   or    of 
which  she  had  any  notice  from  the  date  of 
her  policy  or  certificate  down  to  the  date  of 
her  death,  and  that  the  same  were  paid  to 
the  financial   secretary  of  the   subordinate 
lodge,  who  was  admittedly  the  proper  and 
only  official  to  whom  these  payments  could 
be  made    His  receipts  for  payments  made 
by  her  up  to  her  death,  in  1895,  were  in  evi- 
dence   Notice  of  death    was   given   as   re- 
quired.   The  defendant  declined  to  pay  the 
claim  upon  the  ground  that  the  assured  had 
failed  to  pay  assessments  Nos.  256  and  257, 
and  because  the  subordinate  lodge  had  been 
suspended  for  nonpayment  of  these  two  par- 
ticular assessments.    There  is  no  evidence 
that  Annie  C.   Bragaw   in    any   particular 
failed  to  comply  with  any  law,  rule,  or  regu- 
lation of  the  order.    The  defense  is  that  the 
subordinate    lodge   did   not   hold    regular 
meetings,  and  that  the  secretary  failed  to 
remit  collections  and  was  suspended.    The 
plaintiff  testified  that  his  wife  paid  all  the 
assessments  made  on  her  from  the  date  of 
the  certificate  or   policy  until   her   death; 
that  these  payments  were  made  to  the  finan- 
cial   secretary    of     Pamlico    Lodge,     No. 
715.    These  payments  included   the   assess- 
ments Nos.  256  and  257.    But  the  defendant 
excepted  upon  the  ground  that  the  true  ques- 
tion was  whether  the  assessments  had  been 
paid  to  the  supreme  lodge.  This  presents  the 
main  point  involved  in  this  case;  i.  e.,  wheth- 
er the  financial  secretary,  for  the  purpose 
of  collecting  money  upon  policies  of  insur- 
ance, was  the  agent  of  the  supreme  lodge  or 
of    the  assured,   the   individual   members. 
There  is  another  feature  of  this  association, 
— social  and   fraternal.    In  all  matters  of 
that  kind,  and  in   matters  of  purely   local 
nature,    the    financial    secretary,   who   was 
chosen  by  the  subordinate  lodge,  was   its 
agent.    But   in  this    matter  of  insurance 
there  are  only  two  parties  to  the  contract. 
One  is  the  insurer,  the  supreme  lodge,  which 
alone  is  incorporated,  and  which  receives  the 
premiums  and  contracts  to  pay  the  policy. 
The  other  is  each  individual  assurer,  who 
pays  his  premiums  to  the  financial  secretary, 
whom  the  supreme  lodge  has  designated  as 
the  proper  person  to  whom  to  pay  the  pre- 
miums, and  whose  duty  it  is  to  forward  the 
money  thus  received  to  the  supreme  lodge. 
The  subordinate  lodge  cuts  no  figure  in  the 
insurance.    It  is  not  incorporated.    It  has 
no  legal  entity.    It  receives  no  money  for  in- 
surance, and  contracts    to   pay    no    policy. 
The  fact  that  the  supreme  lodge  designates 
to  receive  the  money,  when  paid  by  the  as- 
sured, one  whom  the  subordinate  lodge  has 
elected  financial  secretary,  is  purely  a  mat- 
ter of  convenience,  but  does   not  affect   the 
legal  proposition  that  such  officer  is  thereby 
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made  the  agent  of  the  supreme  lodge  for  the 
purpose  of  notifying  the  assured  (who  are 
called  members)  of  the  assessments  when 
made  from  time  to  time,  collecting  the  same, 
and  forwarding  the  money  U»  the  supreme 
lodge. 

In  their  brief  the  learned  counsel  for  the 
defendant  say:  'The  subordinate  lodge  is 
the  agent  of  the  supreme  lodge,  unless  other- 
wise contracted.  The  provisions  of  the  by- 
laws of  1889  make  it  otherwise."  The  by- 
laws in  force  at  the  date  of  the  policy  con- 
tained no  words  making  it  otherwise.  In 
1889  the  following  amendment  to  the  by- 
laws was  adopted:  "Sec.  14.  In  receiving 
money  from  members  in  payment  of  relief- 
fund  assessments,  and  in  all  acts  performed 
in  complying  with  the  relief-funa  laws  of 
the  order,  the  subordinate  lodge  and  its  of- 
ficers are  the  agents  of  the  members,  and  not 
the  agents  of  the  supreme  lodge."  It  is  not 
shown  that  the  assured  had  any  notice  of  or 
assented  to  this  amendment.  A  provision 
that  one  should  become  a  member,  subject 
to  the  power  of  the  corporation  to  change 
its  by-laws,  cannot  be  construed  into  liberty 
to  change  at  its  will  the  contract  of  insur- 
ance it  has  made  with  each  insurer.  The 
company  and  the  assured  occupy  two  entire- 
ly different  relations.  In  one  it  is  a  com- 
pany, and  the  other  party  one  of  its  mem- 
bers. In  that  relation  the  by-laws  or  con* 
stitution  can  be  amended  at  will  of  the  ma- 
jority, if  done  in  the  legal  and  prescribed 
mode.  The  other  relation  is  that  of  insurer 
and  insured,  and  this  contract  relation  can- 
not be  altered  save  by  the  consent  of  both 
parties,  and  the  party  alleging  that  the  con- 
sent was  given  must  show  it.  Straus*  v. 
Mutual  Reserve  Fund  Life  Asso.  126  N.  C. 
971,  past,  605,  36  S.  E.  352. 

But,  passing  that  by,  suppose  the  company 
had  the  power  to  enact  tne  above  by-law 
without  the  assent  of  the  assured;  it  could 
not  have  the  effect  contended  for  by  the 
plaintiff.  The  subject  has  been  so  recently 
and  thoroughly  discussed  by  the  Supreme 
Court  of  the  United  States,  and  with  such  a 
wealth  of  authority  from  the  supreme  courts 
-of  New  York,  Pennsylvania,  Illinois,  In- 
diana, Iowa,  Michigan,  Kansas,  Wisconsin, 
Texas,  and  other  states,  that  it  is  unneces- 
sary to  do  more  than  refer  to  that  case, 
which  is  Supreme  Lodge  K.  of  P.  v.  Withers, 
177  U.  S.  260,  44  L.  ed.  762,  20  Sup.  Ct.  Rep. 
611,  filed  April  9,  1900.  It  is  there  held,  in 
a  unanimous  opinion  of  the  court,  affirming 
both  the  circuit  court  and  the  circuit  court 
of  appeals  (32  C.  C.  A.  182,  59  U.  S.  App. 
177,  89  Fed.  160),  with  an  able  and  exhaus- 
tive discussion  of  the  above  authorities  by 
Mr.  Justice  Brown,  as  follows:  The  failure 
of  the  secretary  of  a  local,  subordinate  lodge 
of  the  Knights  of  Pythias  to  transmit  to  the 
general  board  of  control,  within  the  time 
specified  by  the  general  laws  of  the  order, 
moneys  paid  to  him  in  due  time  by  a  member, 
will  not  be  ground  for  forfeiture  of  the  policy 
of  such  member,  since  the  secretary's  negli- 
gence is  not  chargeable  to  the  member,  but  is 
54  L.  R.  A. 


thatof  an  agent  of  the  order,  notwithstanding 
a  provision  in  the  general  laws  of  the  order 
to  the  effect  that  he  is  to  be  regarded  as  the 
agent  of  the  member  and  not  of  the  order, 
where  the   general    laws   also   require   the 
member  to  pay  dues  to  such  secretary  only,, 
and  provide  that  he  shall  transmit  at  cer- 
tain specified  times  all  moneys  collected  by 
him,  and  that  the  local  branch  or  lodge  shall 
be  responsible  to  the  supreme  lodge  for  all 
such  moneys  collected  by  the  secretary.  Thia 
will  render  futile  or  irrelevant  all  the  other 
exceptions  taken;  for  if  the  secretary  of  the 
subordinate  lodge  is  the  agent  of   the  su- 
preme lodge,  as  far  as  the  contract  of  insur- 
ance goes  (here  called  the  "Relief -Fund  De- 
partment"), inasmuch  as  it  is  not  contro- 
verted that  Mrs.  Bragaw  paid  every  assess- 
ment, to  the  date  of  ner  death,  to  one  who 
in  law  was  the  agent  of  the  supreme  lodge, 
it  becomes  immaterial  whether  the  subordi- 
nate lodge  was  suspended  or  not,  and  wheth- 
er notice  of  suspension  was  given;  for,  as 
she  was  in  no  default,  her  contract  with  the 
defendant  that  the   latter  would  pay  her 
beneficiary    (the   plaintiff)    $1,000    at   her 
death  cannot  be  forfeited,  either  by  the  mis- 
conduct of  the  secretary  as  agent  of  the  de- 
fendant, or  by  the  failure  of  other  members 
of  the  lodge  (if  any)  who  held  like  policies 
to  nay  their  assessments.    The  suspension 
of  the  subordinate  lodge  could  not  afreet  her 
contract  rights.    The  supreme  lodge  having 
sent  her  notice  of  the  assessments  through 
the  secretary,  with  the  unrevoked  order  to 
pay  to  him,  such  payment  is  binding  on  the 
supreme  lodge.    In  the  case  above  cited  it 
is   said:     "To   invest  him    [the   secretary] 
with  the  duties  of  an  agent,  and  to  deny  his 
agency,  is  a  mere  juggling  with  words.    De- 
fendant cannot  thus  play  faBt  and  loose  with 
its  own  subordinates.    Upon  its  theory  the 
policy  holders  had  absolutely  no  protection. 
They  were  bound  to  make  their  monthly  pay- 
ments to  the  secretary  of  the  section  [local 
lodge]  who  was  bound  to  remit  them  to  the 
board  of  control  [supreme  lodge] ;  but  they 
[the  assured]  could  not  compel  him  to  remit, 
and   were   thus   completely   at   his   mercy. 
.    .    .    The  reports  are  by  no  means  barren 
of  cases  turning  upon  the  proper  construc- 
tion of  this  so-called  'agency  clause,'  under 
which  the  defendant  seeks  to  shift  its  re- 
sponsibility upon  the  insured  for  the  neglect 
of    .    .    .     [the  secretary]  to  remit  on  the 
proper  day.    In  some  jurisdictions  it  is  held 
to  be  practically  void  and  of  no  effect,  in 
others  it  is  looked  upon  as  a  species  of  wild 
animal  lying  in  wait   and   ready  to  spring 
upon  the  unwary  policy  holder,  and  in  all 
it  is  eyed  with  suspicion  and  construed  with 
great  strictness.    We  think  it  should  not  be 
given  effect  when  manifestly  contrary  to  the 
facts  of  the  case  or  opposed  to  the  interests 
of  justice.    .     .    .    The  object  of  the  clause 
is,  in  most  cases,  to  transfer  the  responsibil- 
ity for  his  acts  from  the  party  to  whom  it 
properly  belongs  to  one  who  generally  has 
no  knowledge  of  its  existence.      As  in  this- 
case,  the  supreme  lodge  knew  at  once  wheth- 


1901. 


Braaaw  t.  Sophrmb  Lodgb  K.  &  L.  of  Honor. 


605 


«r  the  secretary  remitted  for  assessments  or 
not;  but  the  assured  who,  upon  receipt  of 
notices    of    assessment    from    the    supreme 
lodge,  paid  them  to  the  secretary  as  directed, 
had  no  means  of   knowing  whether   he  for- 
warded the  money  to  the  supreme  lodge  or 
not.    The  above  decision  has  more  recently 
fceen  followed,    with   copious    citations,    in 
Murphy  v.  Independent  Order,  8.  d  D.  of  /. 
of  A.  77  Miss.  830,  50  L.  R.  A.  Ill,  27  So. 
424,  in  which  it  is  held:     "Under  a  by-law 
of  the  beneficial  association  declaring  that 
officers  of  subordinate  lodges   shall  be  the 
agents  of  the  body  that  elects  them,  and  not 
of  the  grand  lodge,  the  grand  lodge  cannot 
escape  liability  on  a  certificate  of  member- 
ship by  reason  of  the  failure  of  the  subor- 
dinate lodge  to  do  its  duty  in  paying  assess- 
ments to  the  grand  lodge.      Among  the  pre- 
cedents   cited   in   both   of   above   cases   is 
Sehunek  v.  Gegeneeitiger  Witt  wen  und  Wa£- 
een  Fond,  44  Wis.  375,  in  which,  under  such 
a  formidable  nomenclature,  is  found  the  fol- 
lowing sound  reasoning:     The  subordinate 
lodge  "acts  for  and  represents  the  defendant 
in  making  the  contract  with   the  member, 
unless  we  adopt  as  correct  the  idea    .    .    • 
that  the  member,  by  some  one-sided  arrange- 
ment, makes  a  contract  with  himself  through 
his  own  agent."    In  another  case  also  there 
cited  (Young  v.  Grand  Council  A.  0.  of  0. 
63  Minn.  506,  65  N.  W.  933)   it  is  said:* 
The  assured  did  all  she  could.    It  cannot 
be  that  a  wilful  failure  of  these  officers  [of 
the  subordinate  lodge]  can  cause  a  failure 
of  appellant's  rights  she  not  being  in  fault. 
On  the  same  general  line  is  our  late  decision 
in  Doggett  v.  United  Order  of  G.  0.  126  N. 
C.  477,  36  S.  K  26,  where  it  is  held:  "Where 
according  to  the  constitution  and  laws  of  the 
society,  notice  and  proofs  of  death  are  to  be 
furnished  by  officers  of  the  subordinate  com- 
mandery  or  lodge  of  which  the  deceased  was 
a  member,  they  are  the  agents  for  that  pur- 
pose of  the  supreme  commandery,  for  whose 
action  the  beneficiary  plaintiffs  are  not  re- 
sponsible."   "Demand  having  been  made,  the 
certificate  shown,  and  the  death  of  assured 
proved,  a  prima  facie  case  was  made  out  for 
the  plaintiff."    Doggett  v.  United  Order  of 
G.  C.  126  N.  G.  477,  36  S.  E.  26.    In  addition 
it  has   here   been    shown,   without   contra- 
diction, that  the  assured  for  twelve  years 
(from  the  date  of  her  policy,  in  1883,  down 
to  her  death,  in  1895)  paid  to  one  who  was 
the  agent  of  the  supreme  lodge  every  assess- 
ment laid  upon  her  and  called  for  by  the  de- 
fendant, said  supreme  lodge.    There  is  no 
evidence  in   rebuttal   of   these   facts.    This 
renders  it  unnecessary,  as  already  said,  to 
consider  in  detail  the  other  exceptions,  whose 
decision  is  either  involved  in  what  has  been 
said,  or  they   have  been   made   irrelevant. 
There  were  some  errors  committed  in  favor 
of  appellant,  but  these  need  not  be  discussed. 
Affirmed. 

•This  statement   Is   from  the  Murphy  Case 
«pon  the  authority  of  the  Young  Case.     [Ed.] 
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Joseph  STRAUSS 
t;. 

MUTUAL  RESERVE  FUND  LIFE  ASSO- 
CIATION, AppU 

(126  N.  C.  971.  128  N.  C.  465.) 

1.  The  contract  evidenced  by  m  certln- 
cate  of  membership  In  a  mutual  bene- 
fit society  cannot,  after  the  holder  has  paid 
large  sums  thereon,  be  altered  by  resolutions 
of  the  society  without  the  holder's  consent  so 
as  to  place  him  in  a  class  and  assess  that 
class  la  a  manner  different  from  the  rule  ap- 
plied to  newer  members,  the  result  of  which 
Is  to  destroy  the  value  of  the  contract. 

2.  The  rale  that  the  damages  for 
breach  of  a  contract  Insuring  a  life  are 
the  premiums  paid  prior  to  the  breach,  with 
Interest  thereon  from  the  date  of  each  pay- 
ment, Is  applicable  to  contracts  in  mutual 
benefit  associations. 

On  rehearing, 

8.  A  mere  general  consent  by  a  mem- 
ber of  a  mutual  benefit  society  that 
the  constitution  and  by-laws  may  be  amended 
applies  only  to  such  reasonable  regulations  as 
may  be  within  the  scope  of  its  original  de- 
sign, and  does  not  authorise  changes  which 
will  destroy  the  Yalue  of  his  contract. 

(June  0,  1900.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  Craven  Coun- 
ty in  favor  of  plaintiff  in  an  action  brought 
to  recover  damages  for  alleged  wrongful 
cancelation  of  a  life-insurance  policy.  Af- 
firmed. 

The  facts  are  stated  in  the  opinions. 

Mr.  John  W.  Hinsdale,  for  appellant: 

To  ascertain  the  contract  between  the  as- 
sociation and  its  members,  regard  must  be 
had  to  the  nature  of  the  association  and  the 
relations  which  exist  between  it  and  them. 
The  contract  is  contained  in  the  laws  under 
which  it  was  created,  its  charter,  its  con- 
stitution and  by-laws,  rules  and  regulations 
and  all  amendments  thereto,  and  the  mem- 
ber's application  and  certificate  of  member- 
ship. 

May,  Ins.  3d  ed.  S  548;  Bacon,  Ben.  Soo. 
3  51;  Joyce,  Ins.  §  340;  Biddle,  Ins.  S3  42, 
43,  44 ;  Bliss,  Ins.  I  426. 

The  charter  or  articles  of  incorporation 
and  the  laws  of  New  York  form  a  part  of  the 
contract. 

Relfe  v.  Rundle,  103  U.  S.  222,  sub  nom. 
Life  A  880.  of  America  v.  Rundle,  26  L.  ed. 
337;  Bockover  v.  Lxfe  Aeeo.  of  America,  77 
Vt.  85;  Stohr  v.  San  Francisco  Musical 
Fund  800.  82  Cal.  557,  22  Pac.  1125;  1 
Bacon,  Ben.  Soc.  S  91,  p.  144;  Niblack,  Ben. 
Soc.  8  130,  p.  171. 

The  charter,  consisting  of  the  articles  of 

Not*. — As  to  power  of  beneficial  Insurance 
societies  to  change,  amend,  and  repeal  provisions 
which  enter  into  the  contracts  with  their  mem- 
bers, see,  in  this  series.  Supreme  Lodge  K.  of 
P.  r.  Knight  (Ind.)  8LR.A.  409,  and  note; 
Supreme  Lodge  K.  of  P.  v.  La  Malta  (Tenn.) 
30  L.  R.  A.  838 ;  and  Thlbert  v.  Supreme  Lodge 
K.  of  H.  (Minn.)  47  L.  E.  A.  136. 
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incorporation  and  the  laws  of  the  state  of 
New  York,  subjects  the  contract  to  further 
amendments  of  the  constitution  or  by-laws. 

N.  Y.  Laws  1875,  chap.  267,  8  2;  N.  Y. 
Laws  1883,  chap.  175,  8  4. 

The  constitution  and  by-laws  and  amend- 
ments thereto  form  a  part  of  the  contract, 
whether  they  are  referred  to  in  the  certifi- 
cate of  membership  or  not. 

Sulz  v.  Mutual  Reserve  Fund  Life  Asso. 
145  N.  Y.  563,  28  L.  R.  A.  379,  40  N.  E. 
242;  Re  Equitable  Reserve  Fund  Life  Asso. 
131  N.  Y.  354,  30  N.  B.  114;  Poultney  v. 
Bachman,  31  Hun,  49;  Fugure  v.  Mutual 
Boo.  of  St.  Joseph,  46  Vt  362;  Stohr  v.  San 
Francisco  Musical  Fund  Soc.  82  Cal.  557, 
22  Pac.  1125;  Miller  v.  Hillsborough  Mut. 
F.  Assur.  Asso.  42  N.  J.  Eq.  459,  7  Atl.  895, 
47  N.  J.  L.  393,  1  Atl.  461;  Supreme  Lodge, 
K.  of  P.  ▼.  Knight,  117  Ind.  489,  3L.R.A. 
409,  20  N.  E.  479;  Simeral  v.  Dubuque  Mut. 

F.  Ins.  Co.  18  Iowa,  319;  Supreme  Com- 
mandery  K.  of  O.  R.  v.  Ainsworth,  71  Ala. 
436,  46  Am.  Rep.  332;  Railway  Pass.  d  F.  C. 
Mut.  Aid  d  Ben.  Asso.  v.  Robinson,  147  111. 
138,  35  N.  E.  168;  Hass  v.  Mutual  Relief 
Asso.  118  Cal.  6,  49  Pac.  1056;  Barbot  ▼. 
Mutual  Reserve  Fund  Life  Asso.  100  Oa. 
681,  28  8.  E.  498. 

This  applies  whether  or  not  such  constitu- 
tion and  by-laws  are  referred  to  in  the  cer- 
tificate or  application  for  membership. 

Bass  ▼.  Mutual  Relief  Asso.  118  Cal.  6, 
49  Pac.  1056 ;  May  v.  New  York  Safety  Re- 
serve Fund  Soc  14  Daly,  389,  13  N.  Y.  8. 
R.  66 ;  Simeral  v.  Dubuque  Mut.  F.  Ins.  Co. 
18  Iowa,  319;  Supreme  Commandery  K.  of 

G.  R.  v.  Ainsworth,  71  Ala.  436,  46  Am. 
Rep.  332;  Woodfin  v.  Asheville  Mut.  Ins. 
Co.  51  N.  C.  (6  Jones,  L.)  558;  Treadway 
v.  Hamilton  Mut.  Ins.  Co.  29  Conn.  68; 
Miller  v.  Hillsborough  Mut.  F.  Assur.  Asso. 
42  N.  J.  Eq.  459,  7  Atl.  895;  Barbot  v. 
Mutual  Reserve  Fund  Life  Asso.  100  Ga. 
681,  28  8.  E.  498;  Davidson  v.  Old  People's 
Mut.  Ben.  Soc.  39  Minn.  303,  1LR.A.  842, 
39  N.  W.  803 ;  Sulz  v.  Mutual  Reserve  Fund 
Life  Asso.  145  N.  Y.  563,  28  L.  R.  A.  379,  40 
N.  E.  242 ;  Re  Equitable  Reserve  Fund  Life 
Asso.  131  N.  Y.  354.  30  N.  E.  114;  Bliss, 
Life  Ins.  2d  ed.  8  425;  Bacon,  Ben.  Soc.  8 
81;  Joyce.  Ins.  (1897)  8  188;  Cooke,  Ins. 
(1891)   8  11. 

Members  of  mutual  assessment  associa- 
tions are  bound  by  lawful  amendments  that 
may  from  time  to  time  be  made  to  the  by- 
laws or  constitution. 

Poultney  v.  Bachman,  31  Hun,  49;  Sar- 
gent v.  Supreme  Lodge,  K.  of  H.  158  Mass. 
657,  33  X.  E.  650;  Supreme  Lodge,  K.  of  P. 
y.  La  Malta,  95  Tenn.  157,  30  L.  R.  A.  838, 
31  8.  W.  493;  Korn  v.  Mutual  Assur.  Soc. 
6  Cranch,  192,  3  L.  ed.  195;  Supreme  Com" 
mandery  K.  of  O.  R.  v.  Ainsworth,  71  Ala. 
436,  46  Am.  Rep.  332 ;  Borgards  v.  Farmers' 
Mut.  Ins.  Co.  79  Mich.  440,  44  N.  W.  856; 
McCabe  v.  Father  Matthew  Total  Abstinence 
Ben.  Soc.  24  Hun,  149;  Fugure  v.  Mutual 
Boo.  of  St.  Joseph,  46  Vt.  362;  Stohr  ▼. 
Ban  Francisco  Musical  Fund  Soc.  82  Cal. 
667,  22  Pac.  1125;  Bowie  v.  Orand  Lodge, 
L.  of  the  W.  99  Cal.  392,  34  Pac.  103;  Bu- 
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preme  Lodge,  K.  of  P.  v.  Knight,  117  Ind. 
489,  3  L.  R.  A.  409,  20  N.  E.  479;  Pfister 
v.  Qerwig,  122  Ind.  567,  23  N.  E.  1041; 
Currie  v.  Mutual  Assur.  Soc.  4  Hem.  &  M. 
315,  4  Am.  Dec.  517;  Bute  ▼.  Mutual  Reserve- 
Fund  Life  Asso.  145  N.  Y.  563,  28  L.  R.  A. 
379,  40  N.  E.  242;  Re  Equitable  Reserve- 
Fund  Life  Asso.  131  N.  Y.  354,  30  N.  E. 
114;  May  v.  New  York  Safety  Reserve- 
Fund  Boo.  14  Daly,  389,  13  N.  Y.  8.  R.  66; 
Barbot  y.  Mutual  Reserve  Fund  Life  Asso,. 
100  Ga.  681,  28  8.  E.  498;  Sohrick  v.  St. 
Louis  Mut.  House  Bldg.  Co.  34  Mo.  423; 
Fullenwider  v.  Supreme  Council,  R.  L.  79 
Til.  App.  321;  Haydel  ▼.  Mutual  Reserve 
Fund  Life  Asso.  98  Fed.  200. 

Members  of  the  association  are  bound  by, 
and  conclusively  presumed  to  know,  the> 
provisions  of  its  constitution  and  by-laws. 

Miller  v.  Hillsborough  Mut.  F.  Assur. 
Asso.  42  N.  J.  Eq.  459,  7  Atl.  895;  Supreme 
Lodge,  K.  of  P.  v.  Knight,  117  Ind.  489,  9 
L.  R.  A.  409,  20  N.  E.  479;  Simeral  v. 
Dubuque  Mut.  F.  Ins.  Co.  18  Iowa,  319; 
May  v.  New  York  Safety  Reserve  Fund  Boo. 
14  Daly,  389,  13  N.  Y.  8.  R.  66;  Supreme 
Lodge,  A.  O.  U.  W.  v.  Hutchinson,  6  Ind. 
App.  399,  33  N.  E.  816;  Poultney  v.  BacK- 
man,  31  Hun,  49;  Stohr  v.  San  Francisco- 
Musical  Fund  Soc.  82  Cal.  557,  22  Pac. 
1125;  Treadway  y.  Hamilton  Mut.  Ins.  Co. 
29  Conn.  68;  Pfister  v.  Qerwig,  122  Ind. 
567,  23  N.  E.  1041 ;  Railway  Pass.  d  F.  0. 
Mut.  Aid  d  Ben.  Asso.  v.  Robinson,  147  111. 
138.  35  N.  E.  168. 

The  charter  of  the  association  authorizes- 
it  to  divide  its  members  into  classes. 

People  em  rel.  Atty.  Oen.  v.  Life  d  Re> 
serve  Asso.  150  N.  Y.  94,  45  N.  E.  8;  White 
v.  Ross,  4  Abb.  App.  Dec.  589;  Mygatt  v. 
New  York  Protection  Ins.  Co.  21  N.  Y.  52; 
Bands  v.  Boutwell,  26  N.  Y.  233;  Bands  v. 
Sanders,  26  N.  Y.  239;  Jackson  v.  Roberts, 
31  N.  Y.  304;  White  v.  Coventry,  29  Barb. 
305 ;  Cooper  v.  Shaver,  41  Barb.  151 ;  Sands 
v.  Hill,  42  Barb.  651;  Thomas  r.  Achilles, 
16  Barb.  491;  Joyce,  Ins.  8  350. 

The  plaintiff  is  estopped  by  acquiescence. 

1  Joyce,  Ins.  8  350;  Mar  gut  v.  United 
Brethren  Mut.  Aid  Soc.  148  Pa.  185,  23  Atl. 
896. 

The  action  of  the  board  of  directors  in 
1897,  and  of  the  members  in  mutual  meet- 
ing in  1898,  in  raising  the  assessment  of  the 
members  of  the  fifteen-year  class,  was  rea- 
son  able 

Niblack,  Mut  Ben.  Soc  8  254;  Barbot  v. 
Mutual  Reserve  Fund  Life  Asso.  100  Ga* 
681,  28  8.  E.  498;  Seymour  v.  Mutual  Re- 
serve Fund  Life  Asso.  14  Misc.  151,  35  N.  Y. 
Supp.  1116;  Howard  v.  Mutual  Reserve 
Fund  Life  Asso.  125  N.  C.  49,  45  L.  R.  A. 
853.  34  S.,E.  200;  Bigelow,  Estoppel,  568. 

The  courts  will  not  declare  the  action  of 
the  association  unreasonable  unless  it  is 
clearly  so. 

Oamble  v.  Queens  County  Water  Co.  123 
N.  Y.  91,  9  L.  R.  A.  527,  25  N.  E.  201; 
E Herman  v.  Chicago  Junction  R.  d  Union 
Stockyards  Co.  49  N.  J.  Eq.  217,  23  AtL 
287 ;  Fullenwider  v.  Supreme  Council,  R.  L. 
73  111.  App.  321. 
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The  validity  of  the  resolution  of  reap- 
portionment of  1895  cannot  now  be  called 
in  question. 

Jones  v.  Jones,  118  N.  C.  447,  24  S.  E. 
774;  Keicell  v.  March,  30  N.  C.  (8  Ired.  L.) 
441;  Adams  v.  Reeves,  68  N.  C.  134,  12  Am. 
Rep.  627;  Lyle  v.  Siler,  103  N.  C.  261,  0  S. 
E.  491;  Macon  County  Comrs.  v.  Jackson 
County  Comrs.  75  N.  C.  240;  Howard  v. 
Mutual  Reserve  Fund  Life  Asso.  125  N.  C. 
49,  45  L.  R.  A.  853,  34  S.  E.  200;  Bigelow, 
Estoppel,  568. 

These  actions  for  money  had  and  received 
cannot  be  maintained,  except  upon  the  the- 
ory that  the  contract  has  been  rescinded, 
and  that  the  plaintiff  accepts  this  condi- 
tion. 

1  Chitty,  PI.  354;  Bannister  v.  Read,  6 
111.  92;  Drew  v.  Claggett,  39  N.  H.  431; 
Brown  v.  Mahurin,  39  N.  H.  156;  Pierce  v. 
Duncan,  22  N.  H.  18;  FuUer  v.  Little,  7  N. 
H.  535;  Randlet  v.  Herren,  20  N.  H.  102; 
Jft'Zter  v.  Thompson,  22  Ark.  258;  AZZen  v. 
Weoo,  24  N.  H.  278;  Weeks  y.  Aobie,  42  N. 
H.  316;  BtaheUn  v.  Sotcfe,  87  Mich.  124,  49 
N.  W.  529. 

The  law  does  not  raise  an  implied  promise 
to  return  money  had  and  received,  unless 
such  return  is  just  and  equitable. 

Pom.  Eq.  Jur.  SS  18&,  1047 ;  Beach,  Mod- 
ern Law  of  Contracts,  §5  399,  660;  1  Wait, 
Act.  k  Def.  382;  4  Wait,  Act.  k  Def.  493, 
503,  511;  1  Chitty,  PI.  362;  Roberts  v.  Ely, 
113  N.  Y.  131,  20  N.  E.  606;  Chapman  v. 
Forbes,  123  N.  Y.  536,  26  N.  E.  3 ;  Falconer 
y.  Smith,  18  Pa.  130,  55  Am.  Dec.  611; 
Orman  v.  North  Alabama  Development  Co. 

53  Fed.  470;  Heck  v.  Bhener,  4  Serg.  k  R. 
249,  8  Am.  Dec  700;  Gaines  v.  Miller,  111 
U.  S.  397,  28  L.  ed.  467,  4  Sup.  Ct  Rep.  426. 

The  law  does  not  raise  the  implied  prom- 
ise to  return  the  assessments  as  money 
had  and  received,  if  the  plaintiff  has  received 
benefits. 

Beach,  Modern  Law  of  Contracts,  §  660; 
Barber  v.  Lyon,  8  Blackf.  215;  Ellen  v. 
Topp,  6  Exch.  424;  1  Chitty,  PI.  355. 

When  a  risk  has  once  begun  on  insurance 
no  portion  of  the  premium  will  be  returned 
as  money  had  and  received  upon  a  rescission 
of  the  contract. 

Continental  L.  Ins.  Co.  v.  Houser,  89  Ind. 
258;  Mailhoit  v.  Metropolitan  L.  Ins.  Co.  87 
Me.  374,  32  Atl.  989 ;  Bliss,  Life  Ins.  5  423. 

A  claim  for  money  had  and  received  will 
be  sustained  upon  rescission  of  a  contract, 
only  when  there  is  a  total  failure  of  consid- 
eration. 

2  Enc.  PI.  k  Pr.  p.  1019,  note  1. 

The  law  does  not  raise  such  implied  prom- 
ise if  the  defendant  association  has  law- 
fully disbursed  the  assessments  with  the 
consent  of  the  plaintiff. 

Haynes  v.  McKee,  19  Misc.  511,  43  N.  Y. 
6upp.  1126;  Keener,  Quasi  Contracts,  p.  91; 
Beach,  Modern  Law  of  Contracts,  8  1495; 
4  Wait,  Act.  k  Def.  pp.  483,  508;  Verona  v. 
Peckham,  66  Barb.  103. 

The  law  does  not  raise  such  implied  pro- 
mise if  the  parties  cannot  be  put  in  statu 
quo. 

Pollock,  Contr.  p.   552,   #513;   Wharton, 

54  L.  R.  A. 


Agency,  5  516;  Mayer  v.  New  York,  63  N. 
Y.  455;  Coolidge  v.  Brigham,  1  Met.  547; 
Bellows  v.  Cheek,  20  Ark.  424. 

The  plaintiff  cannot  recover  back,  a» 
money  had  and  received,  assessments  paid 
with  knowledge  of  the  facts,  and  especially 
those  paid  since  reapportionment  of  1895. 

Jones  v.  Jones,  118  N.  C.  440,  24  S.  E. 
774;  Macon  County  Comrs.  v.  Jackson 
County  Comrs.  75  N.  C.  240;  Adams  v. 
Reeves,  68  N.  C.  134,  12  Am.  Rep.  627; 
Howard  v.  Mutual  Reserve  Fund  Life  Asso. 
125  N.  C.  49,  45  L.  R.  A.  853,  34  8.  E.  200. 

If  the  plaintiff  can  recover  for  money  had 
and  received,  the  value  of  the  benefit  re- 
ceived by  him  must  be  deducted. 

Abell  v.  Penn  Mut.  L.  Ins.  Co.  18  W.  Va. 
400;  Richards  v.  Allen,  17  Me.  296;  LoveA 
v.  St.  Louis  Mut.  L.  Ins.  Co.  Ill  U.  S.  264, 
28  L.  ed.  423,  4  Sup.  Ct.  Rep.  390;  Phoenim 
Mut.  L.  Ins.  Co.  v.  Baker,  85  111.  410; 
Union  Cent.  L.  Ins.  Co.  v.  McHugh,  7  Neb. 
66. 

If  the  plaintiff  has  been  injured  by  the- 
illegal  action  of  the  association  in  expell- 
ing him  he  has  an  adequate  remedy  by  man- 
damus for  restoration  to  membership. 

Niblack,  Ben.  Soc  5§  47,  51,  53,  55,  56; 
Lavalle  v.  BociitS  Saint  Jean  Baptiste,  17 
R.  I.  680,  16  L.  R.  A.  393,  24  Atl.  467; 
1  Thomp.  Corp.  S  904;  People  em  rel.  Pul- 
ford  v.  Detroit  Fire  Department,  31  Mich. 
459;  People  ex  rel.  Bartlett  v.  Medical  Boo. 
32  N.  Y.  187;  Fuller  v.  Academic  School, 
6  Conn.  532;  Marbury  v.  Madison,  1  Cranch, 
168.  2  L.  ed.  70;  Rem  v.  Baker,  3  Burr. 
1266;  Com.  v.  8t.  Patrick  Benev.  Boo.  2 
Binn.  441,  4  Am.  Dec.  453;  Black  &  White 
Smiths9  Boo.  v.  Vandyke,  2  Whart  309,  30 
Am.  Dec.  263;  Com.  em  rel.  Fischer  v.  Ger- 
man Society,  15  Pa.  251;  People  em  rel. 
Schmitt  v.  Saint  Frandscus  Benev.  Soc.  24 
Row.  Pr.  220;  High,  Extr.  Legal  Rem. 
294;  State  em  rel.  Sibley  v.  Carteret  Club 
Bd.  of  Management,  40  N.  J.  L.  295 ;  Peyre 
v.  Mutual  Relief  Boo.  90  Cal.  940,  27  Pac. 
191;  Lysaght  v.  St.  Louis  Operative  Stone- 
masons' Asso.  55  Mo.  App.  542;  People  em 
rel.  Doyle  v.  New  York  Benev.  Soc.  3  Hun, 
361 ;  People  em  rel.  Deverell  v.  Musical  Mut. 
Protective  Union,  118  N.  Y.  105,  23  N.  E. 
129;  Society  for  Visitation  of  Sick  v.  Com. 
em  rel.  Meyer,  52  Pa.  132,  91  Am.  Dec.  139; 
Franklin  Beneficial  Asso.  v.  Com.  10  Pa. 
357;  14  Am.  k  Eng.  Enc.  Law,  p.  154;  2 
Bacon,  Ben.  Soc.  894. 

If,  however,  the  action  should  be  held  to 
be  an  action  for  damages  upon  breach  of 
contract,  then  the  measure  of  damages 
should  be  as  follows: 

The  plaintiff  is  entitled  merely  to  compen- 
sation. 

Robinson  v.  Harman,  1  Exch.  850;  Smith 
v.  Sherwood.  2  Tex.  460;  Griffin  v.  Colverp 
16  N.  Y.  493,  69  Am.  Dec.  718;  Wall  v. 
City  of  London  Real  Property  Co.  L.  R.  9  Q. 
B.  240;  Sedgw.  Damages,  §  30;  8  Am.  k 
En*.  Enc.  Law,  2d  ed.  p.  632. 

The  character  of  the  parties  and  of  their 
relation  to  each  other  must  be  considered. 

Niblack,  Ben.  Soc.  2d  ed.  pp.  72,  271; 
People  em  rel.  Atty.  Gen.  v.  Life  &  Reserve 
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Asso.  150  N.  Y.  04,  45  N.  E.  8;  People  v. 
Security  L.  Ins.  A  Annuity  Co.  78  N.  Y. 
1 14,  34  Am.  Rep.  522 ;  Re  Protection  L.  Ins. 
Co.  9  Biss.  188,  Fed.  Cas.  No.  11,444; 
Ridley  v.  Paillard,  26  Misc.  513,  57  N.  Y. 
tiupp.  693;  Mav,  Ins.  3d  ed.  S  146. 

The  plaintiff  may  recover  the  equitable 
value  of  the  policy. 

Day  v.  Connecticut  General  L.  Ins.  Co. 
45  Conn.  480,  29  Am.  Rep.  693 ;  Union  Cent. 
L.  Ins.  Co.  v.  MoBugh,  7  Neb.  68;  Smith 
v.  Charier  Oak  L.  Ins.  Co.  64  Mo.  330;  Far- 
ley v.  Union  Mut.  L.  Ins.  Co.  41  Hun,  303; 
Barney  v.  Dudley,  42  Kan.  212,  21  Pac. 
1079;  Speer  v.  Phceniw  Mut.  L.  Ins.  Co.  36 
Hun,  323. 

Under  no  conditions  can  there  be  a  recov- 
ery of  all  premiums  and  assessments  paid. 

Speer  v.  Phoenix  J/ttt.  L.  Ins.  Co.  36  Hun, 
323;  Barney  v.  Dudley,  42  Kan.  212,  21  Pac. 
1079 ;  Phoenix  Mut.  L.  Ins.  Co.  v.  Baker,  85 
HI.  410;  Lancaster's  Case,  Cairns,  Dec.  81; 
Day  v.  Connecticut  General  L.  Ins.  Co.  45 
Conn.  460,  29  Am.  Rep.  693;  Union  Cent. 
L.  Ins.  Co.  v.  McHugh,  7  Neb.  66;  Farley 
t.  Union  Mut.  L.  Ins.  Co.  41  Hun,  303; 
Lovell  v.  St.  Louis  Mut.  L.  Ins.  Co.  Ill  U. 
tS.  264,  28  L.  ed.  423,  4  Sup.  Ct.  Rep.  390; 
Mailhoit  v.  Metropolitan  L.  Ins.  Co.  87  Me. 
374,  32  Atl.  989;  New  York  L.  Ins.  Co.  v. 
Statham,  93  U.  S.  24,  23  L.  ed.  789;  Abell 
v.  Penn  Mut.  L.  Ins.  Co.  18  W.  Va.  401; 
Missouri  Valley  L.  Ins.  Co.  v.  Kelso,  16 
Kan.  481;  McDonnell  v.  Alabama  Gold  L. 
Ins.  Co.  85  Ala.  401,  5  So.  120;  Rumbold 
v.  Penn  Mut.  L.  Ins.  Co.  7  Mo.  App.  71; 
Watts  v.  Phomim  Mut.  L.  Ins.  Co.  16 
Blatchf.  228,  Fed.  Cas.  No.  17,294;  Price 
v.  Guardian  Mut.  L.  Ins.  Co.  5  W.  N.  C. 
"250;  Knickerbocker  L.  Ins.  Co.  v.  Beidel,  8 
Lea,  488;  American  Life  Ins.  &  T.  Co.  v. 
Shulte,  82  Pa.  46 ;  Brooklyn  L.  Ins.  Co.  v. 
Week,  9  HI.  App.  358. 

Messrs.  George  Buraham,  Jr.,  James 
XS.  8nepnerd,  and  8ewell  Tyng  also  for 
appellant. 

Mr.  William  W.  Clark  for  appellee. 

Douglas,  J.,  delivered  the  opinion  of  the 
-court: 

This  is  an  action  brought  to  recover  dam- 
ages for  the  alleged  wrongful  cancelation  of 
a  policy  of  insurance.  The  record  comprises 
over  500  pages,  with  a  large  number  of  in- 
sertions, amounting  in  the  aggregate  to  per- 
haps 600  pages  of  printed  matter.  The 
«ase  was  fully  and  ably  argued  at  length, 
and  we  have  been  favored  with  well -prepared 
and  exhaustive  briefs;  and  yet  we  see  but 
one  simple  point  essential  to  the  determina- 
tion of  the  case:  Can  a  mutual  association, 
by  whatever  name  it  may  be  called,  or 
whatever  may  be  its  purposes,  enter  into  a 
<wntract  with  one  of  its  members,  and,  after 
receiving  large  sums  upon  said  contract, 
alter  its  essential  terms,  without  the  con- 
sent of  the  member,  so  as  practically  to  de- 
stroy its  value?  We  think  not.  The  plain- 
tiff became  a  member  of  the  plaintiff  asso- 
ciation in  1883.  and  received  a  policy  in  the 
form  of  a  certificate  of  membership,  wherein 
it  was  expressly  agreed  that  assessments 
94  L.  R.  A. 


should  "be  made  upon  the  entire  membership 
in  force  at  the  date  of  the  last  death  for 
such  a  sum  as  the  executive  committee  may 
deem  sufficient  to  cover  said  claims;  the 
same  to  be  apportioned  among  the  members 
according  to  tne  age  of  each  member  as  per 
table  indorsed"  on  said  certificate.  It  ap- 
pears from  the  findings  of  fact  that  the 
plaintiff  paid  all  demands  made  upon  him 
up  to  the  year  1898,  and  call  No.  96.  This 
last  call  he  refused  to  pay  on  the  ground 
that  it  was  exorbitant  and  contrary  to  the 
express  terms  of  his  policy.  It  seems  that 
by  successive  resolutions,  none  of  which 
were  amendments  to  its  constitution,  the  as- 
sociation has  placed  in  a  separate  class  all 
members  who  entered  prior  to  1890,  and  re- 
quires them  to  pay  on  the  basis  of  the  age 
attained  bv  each  at  the  date  of  each  assess- 
ment, while  other  members  continue  to  be 
assessed  only  as  of  their  age  of  entry.  That 
the  result  of  such  discrimination  is  injurious 
to  the  plaintiff  clearly  appears  from  the 
1 6th,  18th,  21st,  and  22d  findings  of  fact,  as 
follows:  "(16)  .  .  .  That  since  the 
last  resolution  of  1898  the  plaintiff  and  all 
who  joined  said  company  prior  to  1890, 
and  who  held  policies  similar  to  plaintiff's 
were  assessed  at  their  full  attained  age,  at 
rates  applicable  to  such  age,  whereas  per- 
sons who  became  members  since  1890,  and 
who  held  policies  under  what  is  styled  the 
Ten- Year  Class'  and  the  'Five- Year  Class,9 
are  only  assessed  at  their  age  of  entry; 
and  plaintiff  is  thereby  assessed  at  a  higher 
amount  than  if  the  entire  membership  were 
assessed  at  rates  of  their  attained  ages." 
"  ( 18)  That  call  number  96,  made  on  plaintiff 
in  1898,  and  pursuant  to  the  resolutions  of 
said  year,  is  larger  in  amount  than  it  would 
have  been  had  all  the  members  of  the  asso- 
ciation been  assessed  at  their  full  attained 
ages."  "(21)  That  the  present  value  of 
plaintiff's  policy,  assuming  that  the  rates 
were  properly  established  and  the  members 
lawfully  classified,  was,  at  the  time  he 
ceased  to  be  a  member  of  said  company,  only 
a  nominal  sum,  as  by  said  classification  and 
rating  the  amount  of  policy  discounted  to 
such  time  would  not  exceed  the  present  value 
of  premiums  which  would  be  due  and  pay- 
able for  the  period  of  plaintiff's  expectancy 
(22)  That  if  the  entire  membership  of  the 
company  had  been  rated  and  assessed  at 
their  attained  ages,  and  no  distinction  made 
among  the  classes,  then  the  present  value 
of  plaintiff's  policy  would  be  more  than  the 
present  value  of  the  premiums,  and  the  pol- 
icy have  a  substantial  present  value;  but 
there  are  no  data  given  from  which  said 
damage  can  be  estimated  or  even  approxi- 
mated." Upon  his  findings  of  fact,  the 
court  below  concluded,  as  matter  of  law, 
that  the  assessment  made  in  pursuance  of 
the  resolutions  of  1898  was  "in  violation 
of  defendant's  constitution  and  excessive 
and  invalid;"  that  the  defendant,  having 
ceased  and  refused  to  recognize  the  plain- 
tiff as  a  member  on  account  of  his  having 
refused  to  pay  such  excessive  and  invalid 
assessment,  had  broken  its  contract,  and  had 
become  liable  to  the  plaintiff  in  damages, 
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to  be  measured  by  "the  amount  of  premiums 
■and  dues  paid  by  plaintiff  prior  to  call  96, 
with  interest  thereon  from  date  of  each  pay- 
ment." Judgment  was  rendered  according- 
ly. In  it  we  see  no  error.  All  that  we  de- 
cide in  the  present  case  is  that  the  defend- 
ant has  violated  its  contract  with  the  plain- 
tiff in  a  material  matter,  whereby  the  plain- 
tiff, having  suffered  substantial  injury,  is 
-entitled  to  substantial  damages.  We  do 
not  decide  that  a  mutual  insurance  compa- 
ny, or  any  other  kind  of  insurance  company, 
cannot  issue  policies  of  divers  kinds  and 
•classes,  if  so  authorized  by  its  charter ;  nor 
<lo  we  decide  that  a  member  of  a  purely  mu- 
tual association  is  not  bound  by  all  reason- 
able by-laws  and  changes  lawfully  made 
therein.  We  axe  not  considering  the  en- 
forcement of  a  contract  inequitable  on  its 
face,  but  the  violation  of  a  lawful  contract 
1>y  attaching  thereto,  without  the  consent 
of  the  plaintiff,  conditions  which  utterly  de- 
stroy its  value.  It  is  evident  that,  if  the 
resolution  of  1898  is  binding  upon  the  plain- 
tiff, he  would  in  any  event  be  eventually 
forced  out  of  the  company  by  the  constant* 
ly  increasing  premiums. 

There  is  one  fact  that  does  not  clearly 
appear  from  the  record,  and  upon  which 
•counsel  themselves  seem  to  differ,  which, 
while  not  essential  to  the  determination  of 
this  case,  seems  worthy  of  notice:  On  the 
tearing  it  was  contended  that  the  defendant 
association  had  the  right  to  subsequently 
rearrange  its  members  into  classes,  so  as  to 
make  each  class  bear  the  burden  of  insuring 
its  own  members.  If  by  that  the  associa- 
tion claims  the  right  to  place  all  its  mem- 
toers  who  entered  before  1890  into  a  distinct 
class,  entirely  separate  from  the  other  mem- 
bers, and  make  them  raise  exclusively 
among  themselves  enough  to  pay  all  the 
death  claims  that  may  occur  among  their 
own  number,  we  cannot  admit  the  right,  un- 
less such  was  the  understanding  when  the 
original  contract  was  made.  What  would 
t>e  the  result?  Suppose  certain  men  start 
a  mutual  association,  and  support  it  through 
all  its  infant  struggles  into  a  vigorous  and 
enlarged  growth.  In  course  of  time  the  new 
members  would  naturally  outnumber  the 
old  ones.  Suppose  they  should  say  to  the 
•old  members:  "You  are  getting  old,  and 
therefore  your  insurance  is  more  costly  than 
ours.  We  will  place  you  in  a  class  by  your- 
selves, and  make  you  insure  each  other 
without  any  help  from  us.  It  is  true  you 
1iave  borne  the  heat  and  burden  of  the  day 
and  we  are  resting  in  the  shade  of  the  tree 
you  have  planted,  but  that  makes  no  differ- 
•ence  to  us.  Insure  yourselves  or  leave." 
Of  course,  as  one  by  one  died  off,  the  burden 
would  be  greater  upon  the  survivors,  as  a 
•death  claim  of  $1,000  bears  more  heavily 
upon  twenty  men  than  it  would  upon  100. 
Finally  two  would  be  left.  When  one  died, 
the  other  would  have  to  pay  his  entire  pol- 
icy, and  then  pay  his  own  policy  at  his  own 
death.  Would  this  be  insurance,  and  could 
it  be  said  that  any  claim  which  would  lead 
to  such  a  result  is  sound  in  principle?  It 
may  be  that  the  association  has  provided  for 


such  cases,  but  it  is  apparent  that  if  any 
class  of  men  is  set  apart,  and  no  new  blood 
permitted  to  enter,  it  will  eventually  die 
out.  If  a  man  voluntarily  goes  into  such  a 
contract  with  his  eyes  open,  we  are  not  in- 
clined to  help  him;  but  his  valid,  existing 
contract  cannot  be  changed  into  such  a  con- 
tract without  his  consent.  Whatever  may 
be  the  power  of  a  mutual  association  to 
change  its  by-laws,  such  changes  must  al- 
ways be  in  furtherance  of  the  essential  ob- 
jects of  its  creation,  and  not  destructive  of 
vested  rights. 

It  is  admitted  that  the  measure  of  dam- 
ages followed  by  the  court  below  is  the  es- 
tablished rule  in  this  state.  Braswell  v. 
American  L.  Ins.  Co,  75  N.  G.  8;  Lovick  v. 
Providence  Life  Asso.  110  N.  C.  93,  14  S.  E. 
506 ;  Burrus  v.  Life  Ins.  Co.  124  N.  C.  9,  32 
S.  E.  323.  But  it  is  contended  that  this 
rule  was  established  purely  in  contempla- 
tion of  old-line  companies,  and  was  not  in- 
tended to  apply  to  mutual  associations. 
Whatever  may  nave  been  the  inception  of 
the  rule,  we  see  no  better  one  to  adopt,  and, 
as  at  present  advised,  must  follow  our  own 
precedents. 

*  The  judgment  of  the  court  below  is  af- 
firmed. 

A  petition  for  rehearing  having  been  filed, 
Douglas,  J.,  on  June  4,  1901,  handed  down 
the  following  response': 

This  case  is  before  us  on  a  rehearing,  be- 
ing originally  reported  in  126  N.  G.  971,  36 
S.  E.  352.  We  have  again  given  it  careful 
consideration,  and  have  been  forced  to  the 
same  conclusions  announced  in  our  former 
opinion.  It  seems  useless  to  again  discuss 
the  principles  involved,  as  they  are  few  and 
simple,  as  the  case  is  viewed  by  us.  The 
plaintiff  had  a  contract  of  insurance  with 
the  defendant,  which  the  latter  seems  to 
have  violated  in  its  most  essential  features, 
with  the  result  of  having  destroyed  its  value 
to  the  plaintiff.  But  it  is  said  that  the 
plaintiff  made  such  contract  of  insurance 
with  a  mutual  insurance  association,  of 
which  he  was  a  member,  and  by  virtue  of 
such  membership;  and  that  he  is  therefore 
bound  by  all  such  rules  and  regulations  as 
may  be  thereafter  lawfully  adopted.  "Law- 
ful adoption"  may  mean  much  or  little. 
Rules  may  be  adopted  under  the  forms  of 
law  that  might  nevertheless  be  so  unreason- 
able and  inequitable  as  to  be  clearly  beyond 
any  possible  contemplation  of  law.  In  any 
event,  such  rules  can  never  have  any  great- 
er force  than  the  law  that  authorizes  their 
adoption;  and,  if  this  has  the  effect  of  im- 
pairing the  obligation  of  a  contract,  it  Is 
void  by  constitutional  inhibition.  But  it  is 
said  that  the  plaintiff,  upon  entering  the 
association,  agreed,  expressly  or  impliedly, 
that  changes  might  be  made  in  its  constitu- 
tion and  by-laws,  and  is  bound  thereby. 
We  have  no  evidence  that  he  agreed  that 
such  changes  might  be  made  as  were  made, 
and  we  have  no  idea  that  he  ever  intended 
to  place  it  within  the  power  of  the  associa- 
tion to  break  his  contract  at  pleasure,  or 
render  it  utterly  valueless  by  subsequent 
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stipulations  or  regulations  adopted  without 
his  consent.  A  mere  general  consent  that 
the  constitution  and  by-laws  may  be 
amended  applies  only  to  such  reasonable 
regulations  as  may  be  within  the  scope  of 
its  original  design.  We  must  again  repeat 
what  we  said  in  our  former  opinion: 
"Whatever  may  be  the  power  of  a  mutual 
association  to  change  its  by-laws,  such 
changes  must  always  be  in  furtherance  of 
the  essential  objects  of  its  creation,  and  not 
destructive  of  vested  rights." 

It  is  urged  by  the  defendant  that,  if  the 
plaintiff  is  entitled  to  any  relief,  it  is  not 
by  recovery  of  the  premiums  he  has  paid, 
but  by  mandamus  for  reinstatement.  This 
remedy  is  not  demanded  by  the  plaintiff, 
nor  does  it  seem  practicable  to  us.  It  is 
true,  we  might  issue  the  mandamus  to  a  for- 
eign corporation  having  its  general  offices 
in  New  York;  but  how  to  make  such  a 
mandamus  effective  is  a  different  question, 
the  solution  of  which  is  not  at  all  clear  to 
us.  Moreover,  in  the  present  instance  the 
plaintiff,  Strauss,  is  now  dead.  Much  stress 
has  been  laid  upon  the  fact  that  the  supreme 
court  of  Minnesota,  in  Ebert  against  this 
defendant  (81  Minn.  116,  83  N.  W.  506), 
while  agreeing  with  us  upon  the  main  ques- 
tion of  the  right  of  recovery,  differs  with  us 
as  to  the  measure  of  damage.  We  are  much 
impressed  with  the  views  of  the  court  upon 
that  point,  which  haVe  much  to  commend 
them  as  theoretical  propositions;  but  we 
are  equally  impressed  with  the  frank  ad- 
mission of  the  court  as  to  the  difficulty  of 
their  practical  application.  Our  own  rule, 
even  in  our  own  minds,  falls  short  of 
theoretical  perfection;  but,  after  most  care- 
ful consideration,  we  are  unable  to  find  a 
better.  The  impaired  health  of  the  insured, 
or  his  having  passed  the  insurable  age, 
would  present  complications  practically  in- 
surmountable in  the  actual  trial  of  an  ac- 
tion. Moreover,  the  defendant  claims  that 
the  plaintiff's  insurance  has  cost  more  than 
he  has  paid  in,  and  therefore  his  recovery 
would  be  nothing.  The  plaintiff  would  have 
no  means  of  disproving  the  alleged  cost  of 
his    past    insurance,    the    proof    of    which 


would  be  exclusively  in  the  possession  of  the- 
defendant.  He  might  cross-examine  the  de- 
fendant's witnesses,  or  demand  ite  books* 
and  papers ;  but,  if  he  got  them,  what  could 
he  do  with  them?  It  seems  to  have  taken 
the  defendant  several  years  to  find  out  that 
the  plaintiff's  insurance  was  costing  more 
than  his  premiums,  and  this  it  did  only  with 
the  assistance  of  the  insurance  commission- 
er of  New  York  and  expert  actuaries.  With 
or  without  such  assistance,  what  chance- 
would  the  average  juror  have  of  mentally 
digesting  five  hundred  pages  of  insurance- 
statistics?  All  actions  must  be  capable  of 
a  practical  determination,  with  a  reasonable 
certainty  of  substantial  justice;  and  rules 
of  law  must  be  adjusted  to  that  end,  even 
if,  in  exceptional  cases,  they  fall  short  of  the 
full  measure  of  ideal  right.  A  distin- 
guished jurist  has  said:  ''Indeed,  one  of 
the  remarkable  tendencies  of  the  English 
common  law  upon  all  subjects  of  a  general 
nature  is  to  aim  at  practical  good,  rather 
than  theoretical  perfection;  and  to  seek 
less  to  administer  justice  in  all  possible- 
cases  than  to  furnish  rules  which  shall  se 
cure  it  in  the  common  course  of  human 
business."  Story,  Eq.  Jur.  [X  lth  ed.]  £ 
111,  p.  109.  The  rule  we  have  followed  is- 
not  new.  It  was  laid  down  by  Chief  Justice- 
Pearson  in  Bra  swell  v.  American  L.  Ins. 
Co.  75  N.  C.  8,  and  has  been  uniformly 
followed  in  this  state  for  the  past  twenty- 
five  years.  But  it  is  said  this  rule  was  in- 
tended to  apply  to  "old  line"  companies,  and 
not  to  mutual  associations.  Where  is  the 
essential  difference  in  principle  or  in  its- 
practical  result?  Both  companies  pay  back 
only  what  they  have  received,  with  legal' 
interest  thereon,  and  neither  company  is 
permitted  to  retain  anything  for  the  cost  of 
past  insurance.  If  the  mutual  association 
receives  less,  it  pays  back  less.  If  the  old 
line  company  collects  more  than  the  actual 
cost  of  insurance,  it  pays  back  that  much- 
more,  and  loses  its  surplus,  as  well  as  ite 
cost  of  insurance.  As  we  see  no  reason  to 
change  our  former  judgment,  the  petition 
to  rehear  is  denied. 
Petition  dismissed. 
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E.  B.  GRANDIN,  Appt., 
v 

Gunder  G.  EMMONS  et  al,  Respts. 

•1.     A  written  assignment  of  at  real-es- 
tate mortgage,  the  execution  of  wblcb  Is 
acknowledged  before  a  notary  public  of  an- 
1     other  state,  Is  entitled  to  be  read  In  evidence 

*Headnotes  by  Young,  J. 

Note. — For  a  case  in  this  series  holding  that 
at  least  forty-two  days  must  intervene  between 
the  first  publication  of  a  notice  of  mortgage 
foreclosure  and  the  day  of  sale,  see  Flnlay- 
*on  v.  Peterson  (N.  D.)  33  L.  R.  A.  532. 
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nnder  the  provisions  of  I  5696,  ReT.  Codes, 
without  further  proof,  when  the  certiflcate- 
of  acknowledgment  attached  thereto  is  au- 
thenticated by  the  signature  and  official  seal 
of  such  notary.  It  is  not  necessary  to  have 
attached  thereto  the  certificate  of  an  officer 
of  a  higher  rank  to  the  official  character  and1 
signature  of  such  notary. 

2.  A  notice  of  mortgage  foreclosure 
■ale  by  advertisement,  which  Is  pub- 
lished six  times,  once  In  each  week,  for  six 
successive  weeks  before  the  sale,  is  a  sufficient 
compliance  with  |  5848,  ReT.  Codes,  regulat- 
ing the  publication  of  notices.  McDonald  t. 
Worflyke  Marmon  Co.  9  N.  D.  290,  83  N.  W.  6, 
followed. 

3.  In  this  state  a  power  of  sale  In- 
serted In  a  real-estate  mortgage  is  a 
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power  coupled  with  an  interest,  and  Is  not 
revoked  or  suspended  by  the  death  of  the 
mortgagor,  and  when  so  exercised,  and  re- 
demption is  not  made  as  provided  by  law,  1b 
effective  to  cut  off  the  rights  of  redemption 
of  the  heirs  of  such  deceased  mortgagor. 

(May  4,  1901.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Traill  County  in 
favor  of  defendants  in  an  action  brought  to 
quiet  title  to  real  estate.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  F.  W.  Ames,  for  appellant: 

McDonald  v.  Nordyke  Marmon  Co.  9  N. 
D.  290,  33  N.  W.  6,  is  a  complete  disposal 
of  the  controversy  on  the  point  of  notice. 

The  instrument  shows  itself  to  have  been 
duly  acknowledged,  and  this  alone  entitles 
it  to  be  received  in  evidence. 

Rev.  Codes  1895,  |  5696;  Anglo-American 
Land,  Mortg.  d  Agency  Co.  v.  Hegwer,  7 
Kan.  App.  689,  51  Pac.  915;  Wilkin*  v. 
Moore,  20  Kan.  538;  Webb  v.  Holt,  113 
Mich.  338,  71  N.  W.  637;  Cameron  v.  Cul- 
kins,  44  Mich.  531,  7  N.  W.  157;  Webb,  Rec- 
ord of  Title,  66. 

The  significance  of  an  acknowledgment  is 
"that  the  grantor  personally  appeared  be- 
fore the  officer,  and  in  his  presence  signed, 
sealed,  and  delivered  the  instrument,  and 
then  acknowledged  the  same  before  him." 

Carpenter  v.  Dexter,  8  Wall.  513,  19  L. 
ed.  426;  Milledge  v.  Coleman,  47  Wis.  184, 
2  N.  W.  77. 

A  defense  on  the  ground  that  the  instru- 
ments were  executed  under  duress,  undue 
influence,  etc.,  cannot  be  sustained,  except 
on  perfectly  clear,  convincing,  and  satisfac- 
tory evidence. 

Smith  v.  Allis,  52  Wis.  337,  9  N.  W.  155; 
Cameron  v.  CuJkins,  44  Mich.  531,  7  N.  W. 
157 ;  1  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  560, 
f  5;  Karcher  v.  Cans,  13  S.  D.  383,  83  N. 
W.  43J. 

Mr.  M.  A.  HlldretH,  for  respondents: 

This  action  cannot  be  maintained  against 
the  heirs  of  Ingeborg  G.  Emmons. 

Jones  v.  Parker,  55  Ga.  11;  Johnson  ▼. 
Cvlbertson,  79  Fed.  5. 

The  property  was  a  homestead,  and  the 
pleadings  show  it  has  been  lived  upon  ever 
since  by  the  defendants  as  such. 

Harsh  v.  Griffin,  72  Iowa,  608,  34  N.  W. 
441. 

A  foreclosure  by  advertisement  where  one 
of  the  mortgagors  had  died  did  not  cut  off 
the  period  of  redemption,  nor  set  the  statute 
running  as  against  the  heirs  of  the  deceased. 

Plaintiff  brings  an  action  in  ejectment, 
and  the  foundation  of  that  action  is  that  it 
is  a  remedy  to  recover  an  estate.  It  must 
stand  upon  the  strength  of  the  plaintiff's 
title,  and  not  upon  the  weakness  of  the  de- 
fendants'. 

Kelson  v.  Triplett,  81  Va.  237;  Butrick 
v.  Tiltont  141  Mass.  96,  6  N.  E.  563;  Mit- 
chell v.  Lines,  36  Kan.  380,  13  Pac.  593. 

Our  statute  does  not  cover  an  acknowl- 
edgment taken  outside  of  this  state,  but  the 
certificate  of  the  officer  must  be  accompanied 
by  higher  evidence  certifying  to  his  official 
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character  and  signature  before  such  docu- 
ment can  be  offered  in  evidence. 

1  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  535; 
Tittman  v.  Thornton,  107  Mo.  500,  16  L.  R. 
A.  410,  17  S.  W.  979. 

A  foreclosure  by  advertisement  cannot  be 
effectual  as  against  minors  or  the  heirs  of 
the  mortgagor  because  they  are  not  parties 
to  the  record.  All  these  persons  are  entitled 
to  redeem. 

1  Story,  Eq.  PL  S  193;  Mat  calm  v.  Smith, 

6  McLean,  416,  Fed.  Cas.  No.  9,272;  Martin 
v.  Noble,  29  Ind.  216;  Kelgour  v.  Wood,  64 
111.  345;  Ohling  v.  Luitjens,  32  111.  23;  Cut- 
ter v.  Jones,  52  111.  84;  Hodgen  v.  Quttery, 
58  111.  431;  Strang  v.  Allen,  44  111.  428; 
Dunlap  v.  Wilson,  32  111.  517;  Bradley  v. 
Snyder,  14  111.  263,  58  Am.  Dec.  564; 
Frisehe  v.  Kramer,  16  Ohio,  125,  47  Am. 
Dec.  368;  Hall  v.  Hall,  11  Tex.  526;  Webb  v. 
Maman,  11  Tex.  678;  Tollman  v.  Ely,  8  Wis. 
218;  Hodson  v.  Treat,  7  Wis.  263;  Porter 
v.  Kilgore,  32  Iowa,  379;  Douglass  v.  Bish- 
op y  27  Iowa,  214;  Veach  v.  Sohaup,  3  Iowa, 
194;  Valentine  v.  Havener,  20  Mo.  133; 
Brundred  v.  Walker,  12  N.  J.  Eq.  140;  Me- 
Call  v.  Yard,  11  N.  J.  Eq.  58;  Vanhorn  v. 
Duckworth,  42  N.  C.  (7  Ired.  Eq.)  261; 
Haffley  v.  Maier,  13  Cal.  13;  Johnson  v. 
Johnson,  27  S.  C.  309,  3  S.  E.  606;  Wilkins 
v.  McOehee,  86  Ga.  764,  13  S.  E.  84. 

The  heirs  of  the  mother  are  entitled  to  re- 
deem. 4 

Sheldon  v.  Bird,  2  Root,  509;  Zaael  v. 
Kuster,  51  Wis.  31,  7  N.  W.  781;  Hunter 
v.  Dennis,  112  111.  568;  Butts  v.  Br  ought  on , 
72  Ala.  294;  Chew  v.  Hyman,  10  Biss.  240, 

7  Fed.  7;  Stover  v.  Bounds,  1  Ohio  St.  108. 

Tonus,  J.,  delivered  the  opinion  of  the 
court: 

Action  to  recover  the  possession  of  real 
estate  and  to  quiet  and  confirm  the  title 
thereto.  The  real  estate  in  controversy 
comprises  1G0  acres,  situated  in  Traill  coun- 
ty. The  defendants  are  in  possession  under 
claim  of  title.  Plaintiff  alleges  that  he  is 
the  owner  of  said  land,  and  that  defendants 
have  no  right,  title,  or  interest  therein.  The 
case  was  tried  to  the  court  without  a  jury. 
No  evidence  was  offered  by  the  defendants. 
At  the  close  of  plaintiff's  testimony,  at  the 
request  of  defendants'  counsel  and  on  his 
motion,  findings  of  fact  and  conclusions  of 
law  were  made  adverse  to  plaintiff's  claim 
of  title.  Judgment  was  thereafter  entered 
declaring  certain  transfers,  upon  which 
plaintiff  bases  his  claim  of  title,  void  and 
of  no  effect.  Plaintiff  appeals  from  the 
judgment,  and  requests  a  review  of  the  en- 
tire case  in  this  court. 

It  is  a  stipulated  fact  that  on  December 
1,  1885,  Gunder  G.  Emmons  was  the  owner 
of  the  land  in  controversy,  and  it  is  from 
this  common  source  that  both  parties  to  this 
action  claim  the  title  they  rely  upon. 
Plaintiff  sets  forth  his  claim  of  title  as 
follows:  He  alleges  that  on  December  1, 
1885.  Gunder  G.  Emmons  and  Ingeborg  G. 
Emmons,  his  wife,  executed  and  delivered 
a  mortgage  covering  said  land  to  one  Hiram 
D.  Upton,  to  secure  their  joint  note  for 
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$700,  payable  to  said  Upton,  of  even  date 
with  said  mortgage;  that  on  June  1,  1894, 
aaid  Upton  assigned  said  note  and  mortgage 
to  one  R.  C.  Alexander,  by  an  instrument 
in  writing;  that  said  mortgage  contained  a 
provision  authorizing  the  mortgagee,  his 
heirs  and  assigns,  in  case  of  default  in  pay- 
ment of  said  debt  or  interest  thereon,  "to 
sell  said  premises  at  public  auction,  and 
convey  the  same  agreeable  to  the  statutes 
in  such  case  made  and  provided;"  that  pur- 
suant to  a  default  in  payment  of  the  debt 
so  secured,  the  said  Alexander  foreclosed 
said  mortgage  by  advertisement,  causing  the 
notice  of  sale  to  be  published  in  a  weekly 
newspaper  "six  times,  once  in  each  week, 
for  six  successive  weeks,"  which  notice  so 
published  fixed  the  time  of  sale  on  June  13, 

1896,  at  2  o'clock  P.  M.;  that  on  said  date 
said  premises  were  sold  to  R.  C.  Alexander, 
and  a  sheriff's  certificate  of  sale  duly  issued 
to  him;  that  thereafter,  to  wit,  on  June  18, 

1897,  no  redemption  having  been  made,  a 
sheriff's  deed  was  duly  issued  to  the  said 
Alexander,  the  purchaser  at  said  sale;  that 
thereafter,  to  wit,  on  June  21,  1897,  the  said 
Alexander  conveyed  said  premises  to  the 
plaintiff  by  executing  and  delivering  to  him 
a  warranty  deed  therefor.  All  of  the  in- 
struments above  referred  to  were  duly  re- 
corded in  the  proper  office. 

It  is  apparent  that,  if  the  foreclosure  pro- 
ceedings and  the  several  conveyances  are 
valid,  plaintiff's  title  is  perfect,  and  he  is 
entitled  to  the  relief  he  demands.  The  de- 
fendants do  not  claim  title  or  right  of  pos- 
session by  virtue  of  any  conveyance.  Their 
rights,  if  any  they  have,  rest  solely  upon  the 
fact  that  they  are  the  heirs  at  law  and  next 
of  kin  of  Ingeborg  G.  Emmons,  who  died 
prior  to  the  foreclosure  proceedings  herein- 
before referred  to.  At  the  time  of  the  exe- 
cution of  the  mortgage,  and  up  to  the  time 
of  her  death,  she  occupied  the  land  in  ques- 
tion with  her  husband  as  their  homestead, 
and  since  her  death  the  defendants  have  con- 
tinued to  so  occupy  it.  One  of  the  defend- 
ants, Peter  Emmons,  is  still  in  his  minority. 
The  facts  placed  in  issue  by  the  answer  are 
few.  and  require  but  brief  mention. 

The  execution  of  the  mortgage  by  Inge- 
borg G.  Emmons  is  denied ;  also  the  assign- 
ment of  the  note  and  mortgage  from  Upton 
to  Alexander.  An  examination  of  the  evi- 
dence transmitted  to  this  court  leaves  no 
doubt  in  our  minds  that  the  mortgage  was 
executed'  by  her,  and  that  it  was  assigned 
to  Alexander  by  Upton,  as  alleged  in  the 
complaint.  The  execution  of  the  mortgage 
is  satisfactorily  shown  by  the  testimony  of 
one  of  the  persons  who  witnessed  its  execu- 
tion, and  by  the  certificate  of  the  notary 
public  attached  thereto,  certifying  to  the 
acknowledgment  of  its  execution  by  the 
mortgagors  before  such  notary  public.  The 
transfer  of  the  note  and  mortgage  to  Alex- 
ander is  established  by  the  introduction  in 
evidence  of  the  original  written  assignment 
executed  by  Upton  and  duly  acknowledged  by 
him  before  a  notary  public,  which  acknowl- 
edgment is  certified:  to  by  the  notary  public 
over  hia  official  signature  and  seal.  Objec- 
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tion  was  made  to  the  admission  of  this  in- 
strument on  the  ground  that  it  is  incompe- 
tent, and  that  no  foundation  was  laid  for 
its  introduction.  The  particular  ground  of 
objection  is  that,  the  instrument  having 
been  executed  and  acknowledged  in  New 
Hampshire  before  a  notary  public  of  that 
state,  it  is  necessary  to  have  attached  there- 
to the  certificate  of  some  other  officer  of 
that  state  of  higher  official  rank,  certifying 
to  the  official  character  and  signature  of 
such  notary  public,  before  the  same  can  be 
held  to  be  an  acknowledged  instrument, 
within  the  meaning  of  the  statutes  of  this 
state.  The  objection  is  not  well  taken. 
Sections  3573,  3575,  3576,  Rev.  Codes,  au- 
thorize the  proof  or  acknowledgment  of  in- 
struments to  be  made  before  a  notary  pub- 
lic, within  this  or  any  other  state  or  foreign 
country.  The  authentication  of  the  certifi- 
cate of  acknowledgment  taken  by  a  notary 
public  is  prescribed  by  §  3586,  Rev.  Codes, 
which  provides  that  the  certificate  shall  be 
authenticated  by  the  signature  and  efScial 
seal  of  the  officer.  Aside  from  these  express 
statutory  provisions,  it  is  a  well-settled  rule 
of  law  that  "courts  take  judicial  notice  of 
the  seal  of  a  notary  public,  and  it  proves 
itself  prima  facie  by  its  appearance  upon 
the  certificate."  Green  v.  Gross,  12  Neb. 
117,  10  N.  W.  459,  and  cases  cited  on  page 
124,  12  Neb.,  and  page  461,  10  N.  W.;  Hood- 
ley  v.  Stephens,  4  Neb.  431 ;  Galley  v.  Gal- 
ley, 14  Neb.  174,  15  N.  W.  318;  Southerin  v. 
Mendum,  5  N.  H.  420.  The  assignment  was 
accordingly  acknowledged,  within  the  mean- 
ing of  §  5696,  Rev.  Codes,  and,  under 
the  authority  of  said  section,  was  entitled  to 
be  read  in  evidence  without  further  proof. 
No  further  facts  are  in  dispute.  The  ques- 
tions which  remain  for  consideration  relate 
to  the  alleged  invalidity  of  the  foreclosure 
proceedings,  and  the  legal  effect  of  the  fore- 
closure, if  valid,  upon  the  righto  of  the  heirs 
of  Ingeborg  Emmons,  deceased. 

It  was  urged  at  the  trial  in  the  district 
court  that  the  entire  foreclosure  proceedings 
were  void,  and  that  the  sheriff's  deed  issued 
to  Alexander  pursuant  thereto,  and  the  deed 
of  the  latter  to  plaintiff,  conveyed  no  title, 
for  the  reason  that  "the  publication  of  the 
notice  of  mortgage  sale  is  insufficient  to 
comply  with  the  statutes  in  this,  to  wit, 
that  the  publications  occurred  on  May  7, 
1896,  May  14,  1896,  May  21,  1896,  May  28, 
1896,  June  4,  1896,  and  June  11,  1896,  and 
the  sale  took  place  on  June  13,  1896.  being 
a  period  of  only  thirty-seven  days."  The 
foregoing  quotation  from  the  language  of 
the  order  of  the  trial  judge  correctly  states 
the  facts  as  to  the  publication  of  the  notice 
and  date  of  sale,  and  gives  the  sole  ground 
relied  upon  by  the  trial  court  in  rendering 
the  judgment  appealed  from.  The  case  was 
decided  before  our  decision  was  announced 
in  the  case  of  McDonald  v.  Nordyke  Har- 
mon Co.  9  N.  D.  290,  83  N.  W.  6,  wherein 
for  the  first  time  a  construction  was  placed 
upon  §  5848,  Rev.  Codes,  which  governed 
the  publication  of  the  notice  of  mortgage 
sale  now  under  consideration.  In  that  case 
the  statute  now  in  force,  namely  S  5848,  was 
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distinguished  from  the  antecedent  provi- 
sions found  in  §  5414,  Comp.  Laws,  under 
which  Finlayson  v.  Peterson,  5  N.  D.  587, 
33  L  R  A.  532,  67  N.  W.  953,  was  decided 
and  was  construed  to  only  require  a  publi- 
cation of  the  notice  of  sale  six  times,  once 
in  each  week  for  six  successive  weeks,  prior 
to  the  date  of  sale,  instead  of  a  period  of 
forty-two  days,  as  under  the  former  enact- 
ment. In  McDonald  v.  Nor  dyke  Marmon 
Co.  9  N.  D.  290,  83  N.  W.  6,  we  said:  "Un- 
der the  present  law,  the  notice  is  required 
to  be  published  before  the  sale  'six  times, 
once  in  each  week,  for  six  successive  weeks.' 
When  this  is  done,  there  need  be  made  no 
perplexing  computations  of  days  or  weeks." 
No  reasons  are  advanced  by  counsel  for  re- 
spondents, and  none  have  occurred  to  us, 
for  questioning  the  entire  soundness  of  that 
construction.  It  follows,  therefore,  that  the 
trial  court  was  in  error  in  holding  the  fore- 
closure proceedings  invalid.  The  notice 
was  published  in  strict  conformity  to  the 
statute  governing  such  publication. 

It  is  also  earnestly  urged  by  respondents' 
counsel  that,  notwithstanding  the  regular- 
ity and  validity  of  the  foreclosure  proceed- 
ings, they  are  ineffectual  as  against  minors 
and  heirs  of  the  mortgagors,  because  it  is 
a  foreclosure  by  advertisement,  and  they  are 
not  parties  to  the  record,  and  that  it  does 
not,  therefore,  cut  off  their  right  to  redeem. 
This  contention  is  based  upon  the  theory 
that  the  power  of  Bale  contained  in  the  mort- 
gage authorizing  the  mortgagee,  his  heirs 
and  assigns,  to  sell  the  land  described  in  the 
mortgage,  pursuant  to  the  statute  regulat- 
ing the  manner  of  exercising  the  right  so 
conferred,  was  merely  a  naked  power,  one 
not  coupled  with  an  interest,  and  that  it 
was  therefore  revoked  by  the  death  of  Inge- 
borg  Emmons,  one  of  the  mortgagors,  and 
that,  therefore,  as  to  the  heirs  of  said  Inge- 
borg  Emmons,  the  foreclosure  is  without  ef- 
fect. A  large  array  of  cases  is  presented 
by  counsel  as  supporting  this  position.  All 
but  two  of  them  relate  to  foreclosure  by  ac- 
tion wherein  necessary  parties  were  omit- 
ted. It  is.  of  course,  well  settled  that  such 
persons  are  not  cut  off  by  such  a  foreclosure 
and  upon  elementary  principles.  None  of 
these  cases  have  reference  to  the  effect  of 
a  statutory  foreclosure  under  a  power  of 
sale,  and  are  not  in  point.  Johnson  v.  John- 
ton.  27  S.  C.  309.  3  S.  E.  606,  and  Wilkin* 
v.  McOehee,  86  Ga.  764,  13  S.  E.  84,  how- 
ever, squarely  hold  that  a  power  of  sale  in 
a  real-estate  mortgage  cannot  be  exercised 
after  the  death  of  the  mortgagor,  and  that 
a  sale  made  thereafter  does  not  cut  off  the 
rights  of  the  heirs  at  law  of  the  mortgagor. 
The  express  ground  of  these  decisions  is  that 
the  power  of  sale  in  those  states  is  not  a 
power  coupled  with  an  interest,  and  is  there- 
fore revoked  and  rendered  incapable  of  exe- 
cution by  the  death  of  the  mortgagor.  In 
holding  that  the  power  of  sale  was  not 
coupled  with  an  interest,  and  so  expired  at 
the  death  of  the  mortgagor,  it  would  ap- 
pear that  the  courts  in  the  cases  just  cited 
were  largely  controlled  by  the  fact  that  in 
those  states  there  was  "no  statute  recogniz- 
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ing  or  declaring  the  effect  or  providing  a 
method  for  the  execution  of  the  power.  It 
could  be  executed  only  as  any  other  power 
of  attorney  in  the  name  of  the  principal." 
But,  however  that  may  be,  the  almost  unani- 
mous voice  of  authority  is  the  other  way. 
2  Perry,  Tr.  5  602a,  states  that  "it  is  a  uni- 
versal rule  that  a  power  coupled  with  an 
interest  is  irrevocable,  and,  as  a  power  of 
sale  inserted  in  a  mortgage,  ...  is  a 
power  coupled  with  an  interest,  it  cannot 
be  revoked  by  any  act  of  the  grantor  or  don- 
or of  the  power.  Not  even  the  death  or  in- 
sanity of  the  grantor  or  donor  will  annul 
the  power  or  suspend  its  exercise.  The 
debt  remains,  the  right  or  lien  on  the  prop- 
erty remains,  and  the  power  is  coupled 
with  them."  The  doctrine  just  stated,  that 
neither  death  nor  disability  will  suspend  or 
terminate  the  power,  is  supported  by  the 
following  cases:  Connors  v.  Holland,  113 
Mass.  50;  Varmttn  v.  Meserve,  8  Allen,  158; 
Hudgins  v.  Morrow,  47  Ark.  515,  2  8.  W. 
104;  Beatie  v.  Butler,  21  Mo.  313,  64  Am. 
Dec.  234;  Jones  v.  Tainter,  15  Minn.  512, 
Gil.  423;  Encking  v.  Simmons,  28  Wis.  272; 
Meyer  v.  Kueehler,  10  Mo.  App.  371;  Van 
Meter  v.  Darrah,  115  Ma  153,  22  8.  W.  30; 
Berry  v.  Skinner,  30  McL  567.  In  support 
of  the  doctrine  that  the  power  of  sale  is  a 
beneficial  power  coupled  with  an  interest, 
see  Jencks  v.  Alexander,  11  Paige,  624;  Wil- 
son v.  Troup,  2  Cow.  195,  14  Am.  Dec.  458; 
Anderson  v.  Austin,  34  Barb.  319;  King  v. 
Dunte,  11  Barb.  191;  George  v.  Arthur,  2 
Hun.  406;  Cole  v.  Moffitt,  20  Barb.  18.  In 
this  jurisdiction  the  doctrine  of  these  cases 
has  been  recognized,  and  to  some  extent  em- 
bodied, in  the  following  sections  of  the  stat- 
ute: Section  4710  declares  that  the  power 
of  sale  in  a  mortgage  is  a  trust;  and  9 
3419  declares  that  it  is  a  part  of  the  secur- 
ity, and  vests  in  the  person  entitled  to  the 
security.  Section  3403  distinguishes  it 
from  a  simple  power  of  attorney  to  convey 
real  property  in  the  name  of  the  owner. 
Section  4350,  which  provides  that  the  power 
of  an  agent  shall  be  terminated  by  revoca- 
tion, death,  or  incapacity,  expressly  excepts 
powers  coupled  with  an  interest  in  the  sub- 
ject of  the  agency.  Section  5844  provides 
that  "every  mortgage  of  real  property  con- 
taining a  power  of  sale  may,  upon  default 
being  made  in  the  conditions  of  such  mort- 
gage, be  foreclosed  by  advertisement,"  etc. 
That  no  limitation  is  in  fact  placed  upon 
the  exercise  of  the  power  is  also  made  plain 
by  §  5857,  which  directs  that  the  surplus, 
if  any,  at  the  sale  shall  be  paid  to  the  mort- 
gagor, his  representatives  or  assigns,  which 
plainly  contemplates  a  sale  after  the  death 
of  the  mortgagor.  These  several  sertions 
are  identical  in  language  with  §§  4354,  2829, 
2813,  4007,  5424,  5411,  Comp.  Laws,  which 
were  construed  by  the  supreme  court  of  South 
Dakota  in  a  learned  and  exhaustive  opin- 
ion written  by  Kellam,  J.,  in  Reilly  v.  Phil- 
lips, 4  S.  D.  604.  57  N.  W.  780,  which  was  a 
case  involving  the  precise  questions  under 
consideration  and  upon  facts  almost  identi- 
cal. In  that  case  the^  widow  and  heirs  of 
a  deceased  mortgagor  made  the  same  claim 
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that  is  set  up  by  these  defendants.  That 
couit,  after  a  careful  investigation,  reached 
the  conclusion  that  "both  under  our  stat- 
ute or  without  it  the  power  of  sale  is  one  so 
coupled  with  an  interest  that  it  survives 
the  death  of  the  grantor."  We  fully  agree 
with  this  conclusion,  and  approve  the  fol- 
lowing language  as  directly  applicable  and 
controlling  in  this  case:  "She  [the  de- 
ceased mortgagor]  could  leave  no  more  to 
her  heirs  than  she  herself  had  at  the  time 
of  her  death.  Their  rights  must  be  meas- 
ured by  hers.  They  took  her  place,  and 
might  only  do  with  respect  to  the  property 
what  she  might  do.  The  rights  of  the  heirs 
having  accrued  subsequent  to  the  mortgage, 
they  are  subordinate  to  it, — not  only  to  the 
lien  of  the  mortgage,  but  to  the  power  of 
sale  which  it  conveyed  as  a  part  of  the  se- 
curity. ...  By  the  statute  of  our  state 
no  notice  of  sale  is  required  to  be  served 
upon  anybody.  General  notice  to  all  inter- 
ested is  given  by  publication.  There  are  no 
parties  to  the  proceeding,  as  in  an  action 
for  foreclosure;  and  yet  the  proceeding, 
where  authorized  by  a  power  of  sale  in  the 
mortgage,  was,  without  question,  intended 
to  take  the  place  of  a  foreclosure  by  action, 
and  to  have  the  effect  of  an  old  foreclosure 
in  equity.  The  statute  having  made  no  pro- 
vision for  service  of  notice  of  the  sale  either 
upon  heirs  or  others  interested  in  the  mort- 
gaged property,  tuch  service,  if  made,  would 
be  entirely  voluntary  on  the  part  of  the 
mortgagee,  and  could  add  nothing  to  the 
legal  effect  of  the  Bale.  This  court  cannot 
add  to  the  statute  another  provision  requir- 
ing that  express  notice  shall  be  given  to 
minor  heirs  or  their  guardian  in  order  to 
make  the  foreclosure  sale  effective  against 
them.  If,  as  the  law  stands,  a  foreclosure 
would  be  good  with  such  actual  notice,  it  is 
good  without  it." 

It  follows  from  what  we  have  already  said 
that  the  foreclosure  in  question  was  regu- 
lar and  valid,  and  that  the  defendants,  hav- 
ing failed  to  redeem  within  the  time  allowed 
by  law,  have  no  right,  title,  or  interest  in 
said  premises,  and  that  the  plaintiff  is  en- 
titled to  judgment  confirming  his  title  to 


said  real  estate,  and  enjoining  said  defend- 
ants from  asserting  any  claim  or  demand 
thereto,  and  giving  possession  thereof  to 
the  plaintiff.  The  district  court  is  accord- 
ingly directed  to  enter  an  order  vacating  its 
judgment  heretofore  entered,  and  to  direct 
the  entry  of  a  judgment  in  plaintiff's  favor 
for  the  relief  to  which  he  is  entitled,  as 
above  stated. 

Counsel  for  respondents,  in  his  oral  argu- 
ment, and  also  in  his  brief  filed  in  this  court, 
requested  that,  in  the  event  of  an  adverse 
decision,  the  case  be  sent  back  to  the  dis- 
trict court  for  a  new  trial.  Section  5630, 
Rev.  Codes,  under  which  this  case  was  tried 
and  the  appeal  taken,  among  other  things 
provides  that  this  court  may,  "if  it  deem 
such  a  course  necessary  to  the  accomplish- 
ment of  justice,  order  a  new  trial  of  the  ac- 
tion." Just  how  broad  a  discretion  is  in- 
tended to  be  given  by  the  language  quoted 
is  a  matter  of  much  doubt.  But  it  is  clear 
that  the  power  so  conferred  should  not  be 
exercised  arbitrarily  or  capriciously,  but 
only  upon  substantial  grounds.  Such 
grounds  do  not  exist  in  this  case.  It  is  true 
the  respondents  did  not  introduce  any  evi- 
dence in  the  district  court,  for  the  reason, 
as  appears,  that  the  court  held  with  the 
views  of  respondents'  counsel,  which  were 
presented  at  tlje  close  of  plaintiff's  case, 
namely,  that  the  notice  of  sale  was  insuffi- 
cient, and  the  foreclosure  proceedings  void. 
The  opportunity  existed,  however,  for  pre- 
senting testimony,  if  respondents  so  desired. 
There  is  not  in  this  case  even  the  sugges- 
tion of  a  possibility  of  establishing  facts 
which  would  alter  the  conclusions  we  have 
already  announced.  Under  such  circum- 
stances, it  certainly  would  not  be  in  fur- 
therance of  justice  to  grant  the  request,  and 
the  same  is  denied. 

Judgment  is  reversed,  and  the  District 
Court  will  enter  judgment  as  heretofore  di- 
rected. 

All  concur. 

Petition  for  rehearing  denied  June  17, 
1901. 
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VIRGINIA  SUPREME  COURT  OF  APPEALS. 


Ann  J.  SANDS'S  ADMINISTRATOR  et  «!., 

Appts.t 
v. 

John  H.  DURHAM. 

(08  Va.  802.) 
A  partner  who,  not  helna*  in  arrears  to 


the  firm  upon  dissolution  of  the  part- 
nership and  exhaustion  of  the  social 
assets,  pays  Judgments  subsequently  re- 
covered against  it  on  partnership  debts,  is 
entitled  to  be  subrogated  to  the  rights  of  cred- 
itors whose  Judgments  he  has  satisfied  against 
the  real  estate  of  his  copartner  In  the  hands 
of  a  subsequent  purchaser,  to  the  extent  to 
which  his  payments  exceed  his  proportional 


Note. — Right  of  partner  who  pays  firm  debt  to 
subrogation  against  copartner. 

I.  In  general. 
II.  After  dissolution. 
•  p-  In  general. 

b.  Debts  as  turned  by  one  or  more  part- 

ners. 

c.  Death  of  partner. 
Ill    Conclusion. 
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I.  In  general. 

Where  a  debt  for  which  all  the  partners  are 
equally  liable  is  paid  during  the  continuance  of 
the  partnership  by  one  of  the  partners  the  right 
of  subrogation  does  not  exist  In  his  favor,  ac- 
cording to  the  weight  of  authority, — at  least 
until  the  partnership  account  has  been  settled 
and  a  balance  shown  to  be  due  him. 

Thus,  where  one  partner  has  paid  a  firm  debt 


1900. 
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part  of  the  liability  as  shown  by  a  settle- 
ment of  th*  partnership  account. 

(June  28,  1900.) 

APPEAL  by  the  representatives  of  Ann  J. 
Sands,  deceased,  from  a  decree  of  the 
Circuit  Court  for  Giles  County  in  favor  of 
plaintiff  in  an  action  brought  to  enforce  sub- 
rogation to  the  rights  of  creditors  of  a  co- 
partnership against  the  property  of  one  of 
the  partners,  in  favor  of  another  partner 
who  had  paid  more  than  his  share  of  the 
•claim's  against  the  estate.     Affirmed, 

The  facts  are  stated  in  the  opinions. 

Messrs.  Wyior  6c  Gardner  for  appel- 
lants. 

Messrs.  W.  J.  Henson  and  S.  W.  Wil- 
liams, for  appellee: 

Copis  v.  Middleton,  Turn.  &  R.  229,  holds 


that  a  payment  by  one  jointly  bound  with  an- 
other, even  if  it  is  by  a  surety  jointly  bound 
with  his  principal,  extinguishes  the  obliga- 
tion, and  that  there  can  he  no  subrogation. 

By  the  Virginia  court  of  appeals,  in  Powell 
v.  White,  11  Leigh,  309,  the  doctrine  of  Copis 
v.  Middleton  was  thoroughly  examined  and 
repudiated. 

See  also  Wheatley  v.  Calhoun,  12  Leigh, 
265,  37  Am.  Dec  654. 

The  doctrine  of  Powell  v.  White,  known  as 
the  Virginia  doctrine,  was  sustained  by  the 
United  States  circuit  and  Supreme  Court  in 
Lidderdale  v.  Robinson,  2  Brock.  160,  Fed. 
Cas.  No.  8,337,  and  12  Wheat.  594,  6  L.  ed. 
740,  and  has  ever  since  been  followed  in  Vir- 
ginia. 

The  following  cases  hold  that  the  remedy 
may  be  by  way  of  subrogation : 

Sells  v.  Hubbell,  2  Johns.  Ch.  394;  Dahl- 


he  Is  not  entitled  to  be«subrogated  against  his 
copartner  until  an  accounting  has  been  had 
between  them.  Fessler  v.  Hlckernell,  82  Pa. 
150. 

And  where  money  Is  borrowed  from  a  bank 
4>y  a  firm  for  use  In  the  firm  business,  and  a 
4»art  is  so  used  by  one  partner  and  the  balance 
loaned  or  misapplied  by  the  other  partner, 
and  the  bank  obtains  a  Judgment  which  it  col- 
lects from  the  former  partner,  he  cannot  be 
substituted  to  the  rights  of  the  bank  in  the 
Judgment  until  there  has  been  an  accounting 
by  him  for  the  profits  of  the  firm  business,  his 
proper  remedy  being  by  action  for  account  ren- 
der, or  by  a  bill  in  equity  for  an  accounting. 
Bally  v.  Brownfleld,  20  Pa.  41.  The  court 
say*  in  this  case  that  It  Is  not  the  law  that 
a  partner  who  pays  a -partnership  debt  may  be 
substituted  to  the  rights  of  the  creditor  as 
against  his  copartner;  and  that,  where  money 
Is  borrowed  for  use  in  the  firm  business,  It  be- 
■comes  a  partnership  fund,  and,  no  matter  how 
the  partners  stand  on  the  security  given  to 
the  lender,  they  are  accountable  to  each  other 
as  partners,  and  the  relation  of  principal  and 
surety  can  have  no  place  between  them. 

And  where  the  separate  real  estate  of  one 
partner  Is  sold  to  pay  a  judgment  for  a  firm 
-debt,  a  subsequent  Individual  judgment  cred- 
itor of  such  partner  Is  not  entitled  to  be  sub- 
stituted as  plaintiff  in  such  judgment  so  as 
to  enable  him  to  proceed  against  the  other  part- 
ner without  showing  that  the  latter  was  In- 
debted to  the  partner  whose  realty  was  sold,  as 
he  Is  not  entitled  to  any  greater  rights  than  such 
partner  himself  would  have;  and  the  letter's 
•only  remedy  would  be  by  an  action  of  account 
render  against  his  copartner,  In  which  case 
the  partnership  accounts  would  have  to  be 
brought  into  view  and  stated  and  settled  by  au- 
ditors appointed  for  the  purpose,  and,  unless 
it  appeared  on  the  settlement  that  there  was  an 
indebtedness  to  the  partner  whose  land  was  sold 
from  his  copartner,  there  would  be  no  right 
to  contribution.  Sterling  v.  Bright  bill,  5  Watts, 
229,  30  Am.  Dec.  304. 

And  where  three  of  four  partners  execute 
a  note  to  raise  money  for  use  in  the  firm  busi- 
ness, and  the  fourth  Indorses  it,  and  a  judgment 
for  its  amount  is  obtained  against  the  makers 
and  a  separate  judgment  therefor  against  the 
indorser,  and  the  latter  has  the  former  Judg- 
ment transferred  to  a  third  person  who  knows 
-of  the  relations  of  the  judgment  debtors  between 
themselves,  and  the  Indorser  himself  pays  the 
amount  of  the  Judgment,  both  judgments  are 
thereby  satisfied,  as  one  partner  cannot,  after 
a  firm  obligation  is  paid,  keep  It  alive  against 
his  copartners,  either  In  his  own  name  or  that 
64  L.  R.  A. 


of  a  third  person,  unless,  perhaps,  under  spe- 
cial circumstances  to  the  extent  of  the  sum 
which  may  be  found  due  to  him  from  his  co- 
partners on  an  accounting  with  them.  Booth 
v.  Farmers'  &  M.  Nat.  Bank,  74  N.  Y.  228,  Af- 
firming 11  Hun,  258. 

A  firm  creditor  who'  receives  from  one  part- 
ner less  than  the  full  amount  of  the  debt  in 
compromise  cannot  authorize  the  partner  pay- 
ing the  same  to  keep  the  debt  against  the  firm 
alive  and  enforce  it  by  action  In  such  cred- 
itor's name  against  the  other  partner.  Le  Page 
v.  McCrea,  1  Wend.  164,  10  Am.  Dec  460. 

After  the  satisfaction  of  a  judgment  for  a 
firm  debt  by  one  of  the  partners  sued,  who  takes 
an  assignment  of  the  judgment  from  the  cred- 
itor, he  cannot,  on  the  doctrine  of  subrogation, 
charge  under  such  judgment  the  bail  of  the  other 
partner.  Hinton  v.  Odenhelmer,  57  N.  C.  (4 
Jones,  Eq.)  406.  The  court  says  in  this  case 
that  partners  are  not  entitled  to  the  equities 
accorded  to  sureties;  that  they  all  stand  alike 
to  the  creditor,  being  all  principal  debtors  and 
equally  liable  primarily  for  the  debt,  both  In  law 
and  in  equity ;  and  that  there  is  no  reason  why 
payment  of  the  firm  debt  by  one  partner  should 
be  considered  in  equity  as  anything  but  payment 
simply,  or  why  a  judgment  for  it  should  be  kept 
on  foot  to  enable  one  of  the  partners  to  charge 
the  other,  much  less  to  charge  the  bail  of  the 
other. 

Where  one  partner  purchases  outstanding 
notes  or  accounts  of  the  firm  it  operates  as  a 
payment  ordinarily,  and  gives  him  no  right 
against  his  copartners  except  to  demand  an 
accounting  and  contribution.  Coleman  v.  Cole- 
man, 78  Ind.  344.  The  court  says  in  this  case 
that  under  supposable  circumstances  It  may  be 
that  a  partner  who  had  taken  assignments  of 
the  firm  obligations  to  himself  would  be  per- 
mitted to  keep  them  alive  and  enforce  them 
against  his  copartners  for  their  contributory 
share  of  the  sums  paid  by  him  for  the  purpose 
of  giving  him  the  benefit  of  securities  incident 
to  the  debt  when  necessary  to  justice  between 
the  partners  without  Injury  to  any  creditor, 
but  that  under  no  circumstances  should  he  be 
permitted  to  enforce  such  obligations  for  more 
than  the  amount  paid  by  him  in  taking  them 
up. 

And  where  a  firm  Indorses  a  note,  and  one 
member  pays  the  note  with  his  own  money,  tak- 
ing back  the  note  and  holding  It  until  the  dis- 
solution of  the  firm,  he  cannot  then  transfer  the 
note  so  as  to  make  the  firm  liable  on  its  indorse- 
ment, as  It  was  legally  extinguished  by  his  pay- 
ment thereof ;  and  the  fact  that  the  debt  to  se- 
cure which  the  note  was  given  had  been  paid 
by  him  out  of  his  own  funds  gave  him  no  Ilea 
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gren  v.  Duncan,  7  Smedes  &  M.  280;  Booth 
v.  Farmers'  d  M.  Nat.  Bank,  74  N.  Y.  228. 

If  subrogation  is  refused  on  the  ground 
that  payment  by  a  coprincipal  is  an  extin- 
guishment of  the  debt,  and  leaves  no  right 
of  subrogation,  it  would  overrule  the  follow- 
ing Virginia  cases: 

Tompkins  v.  Mitchell,  2  Rand.  (Va.)  428; 
Wheatley  v.  Calhoun,  12  Leigh,  264,  37  Am. 
Dec.  654;  Dnbyns  v.  Rowley,  76  Va.  537; 
Sheldon,  Subrogation,  5  169;  24  Am.  &  Eng. 
Enc.  Law,  p.  234. 

As  to  our  proper  proportion  of  these  judg- 
ments we  are  principal,  and  as  to  our  co- 
partner's proportion  we  are  sureties. 

Morris  v.  Morris,  4  Gratt.  319;  Clevinger 
t.  Miller,  27  Gratt  740;  1  Collyer,  Partn. 
170. 

Subrogation  is  enforced  in  favor  of  sure- 
ties and  others  who  are  required  to  pay  in 
order  to  protect  their  own  interest. 


Gatewood  v.  Oatewood,  75  Va.  415;  Cleth 
inger  v.  Miller,  27  Gratt.  740 ;  Pace  v.  Pacer 
95  Va.  792,  44  L.  R.  A.  459,  30  S.  £.  361. 

Cardwell,  J.,  delivered  the  opinion  of  the 
court: 

In  the  year  1886,  John  H.  Durham,  D.  L. 
Whittaker,  and  D.  A.  Early  formed  a  part- 
nership for  conducting  a  mercantile  business- 
in  Giles  county,  under  the  style  and  firm- 
name  of  D.  L.  Whittaker  &  Co.  Whittaker 
furnished  the  capital  of  a  stock  of  good* 
amounting  to  $3,000,  which  he  was  to  get 
back  out  of  the  concern,  and  they  were  to  be 
equal  partners,  dividing  equally  the  profits- 
and  losses.  The  firm,  after  doing  an  unsuc- 
cessful business,  dissolved  in  October,  1897,  by 
selling  out  their  stock  of  goods  to  one  G.  L. 
Bane.  Judgments  had  been  obtained  against 
the  firm,  which  were  unpaid,  and  there  were 
also  many  outstanding  claims  not  in  judg- 


or  claim  on  the  note,  but  only  made  the  firm 
liable  to  him  for  the  amount  paid,  to  be  ad- 
justed In  the  settlement  of  the  partnership  ac- 
count.    Dana  v.  Conant,  80  Vt.  240. 

But  Kipp  v.  McCnesney,  66  111.  460,  holds 
that  one  member  of  a  firm  may  purchase  from 
the  payee  a  note  given  by  the  firm,  giving  his 
Individual  money  therefor,  and,  although  he 
cannot  enforce  it  at  law  In  his  own  name,  It 
Is  a  difficulty  attending  the  remedy  only,  and 
not  the  right,  and  a  third  person  to  whom  he 
Indorses  it  may  maintain  an  action  thereon 
against  the  firm. 

Where  a  firm  of  druggists  purchase  the  stock 
of  another  druggist  for  which  they  give  their 
individual  notes  secured  by  a  mortgage  on  their 
entire  stock  of  drugs,  including  those  thus  pur- 
chased, and  also  a  mortgage  on  certain  realty 
of  one  of  the  partners,  and  the  other  partner, 
after  paying  part  of  the  purchase  price,  sells  his 
interest  to  a  third  person  describing  the  amount 
so  paid  as  a  firm  debt,  and  the  incoming  and 
continuing  partners  agree  between  themselves 
that  any  payment  on  such  debt  by  the  former 
Is  to  be  refunded  from  the  business  from  time 
to  time  or  on  final  settlement,  and  such  incom- 
ing partner  pays  the  balance  of  the  debt,  he  will 
not  be  subrogated  to  the  rights  of  the  mortgagee 
so  as  to  be  entitled  to  foreclose  the  mort- 
gage against  the  land  of  the  other  partner, 
although  at  the  dissolution  of  the  firm  a 
larger  amount  is  coming  to  him  on  the  set- 
tlement, as  by  his  agreement  to  treat  pay- 
ments by  him  as  a  firm  debt  the  right  to  such 
subrogation,  if  it  ever  existed,  was  obliterated. 
Evans  v.  Rhea,  12  Ky.  L.  Rep.  224,  14  S.  W. 
82.  The  right  of  subrogation  was  also  dis- 
allowed In  this  case  in  the  Kentucky  superior 
court  (9  Ky.  L.  Rep.  826),  on  the  ground  that 
the  incoming  partner  was  seeking  to  subject 
the  mortgaged  property  to  a  sum  equal  to  half 
the  debt  paid  to  the  mortgagee,  instead  of  to 
half  the  debt  Itself. 

One  member  of  a  firm  who  is  to  receive  a 
specified  share  of  the  profits  for  his  services, 
the  other  partner  agreeing  to  furnish  the  land, 
building,  and  capital  for  carrying  on  the  busi- 
ness, cannot  be  subrogated  to  the  claims  of  cer- 
tain preferred  creditors  of  the  firm  whom  he 
pays  out  of  his  individual  means  as  against  other 
firm  creditors,  but  all  he  can  claim  is  the  right 
to  be  paid  out  of  the  firm  property  or  Its 
proceeds  in  preference  to  the  Individual  creditors 
of  the  other  partner.  Gordon  v.  His  Creditors, 
6  Rob.   (La.)   328. 

One  partner  who  pays  firm  debts  with  his  In- 
dividual means  does  not,  In  Missouri,  the  law  of 
which  state  makes  a  partnership  debt  joint  and 
64  L.  R.  A. 


several,  become  subrogated  to  the  rights  of  the- 
creditors  whose  debts  he  pays,  so  as  to  come  into 
competition  with  other  firm  creditors,  but  has 
merely  the  right  to  bring  such  payments  into  h la- 
accounts ;  and  after  the  payment  of  other  firm 
debts  the  amounts  so  paid  by  him  will  go  to  his 
credit  on  a  settlement  as  between  the  partners. 
Lyons  v.  Murray,  95  Mo.  23,  8  8.  W.  170. 

Em  parte  Reid,  2  Rose,  Bankr.  84,  as  digested 
In  2  Mews'  Digest,  col.  567,  holds  that  where 
joint  creditors  of  a  firm  resort  to  the  separate 
estate  of  the  ostensible  partner,  thereby  exon- 
erating the  joint  estate  so  as  to  produce  a  sur- 
plus of  It,  the  separate  creditors  of  the  osten- 
sible partner  have  a  lien  on  such  surplus  to- 
the  extent  to  which  the  separate  estate  of  sucb 
partner  had  been  thus 'diminished,  as  against 
the  dormant  partner  or  his  creditors.  8ee  also 
Conrad  v.  Buck,  21  W.  Va.  396 ;  Re  Swayne,  1 
Clark  (Pa.)  457,  infra,  II.  a. 

In  He  Foot,  8  Ben.  228,  Ped.  Cas.  No.  4,906, 
one  partner  Indorsed  the  firm  paper  and  pledged 
his  individual  property  as  security  to  obtain 
money  for  the  firm.  Such  partner  and  the  firm 
subsequently  became  bankrupt,  and  the  separate 
creditors  of  such  partner  claimed  that  he,  as 
surety  for  the  firm,  became  subrogated  to  the 
claims  of  the  holders  of  the  notes,  end  entitled 
to  prove  their  amount  against  the  joint  estate 
which  would  inure  to  the  benefit  of  the  cred- 
itors of  the  separate  estate.  The  court  stated 
that  if  such  partner,  as  surety,  became  subro- 
gated to  the  rights  of  the  holders  of  the  notes, 
and  entitled  to  prove  their  amount,  the  rale 
which  precludes  a  partner  from  proving  his  in- 
dividual debt  in  competition  with  joint  creditors 
would  defeat  his  separate  estate  from  deriving 
any  benefit  through  his  claim,  but  held  that 
where  the  holders  of  the  notes  had  obtained 
payment  by  a  sale  of  the  securities  pledged  after 
the  commencement  of  the  bankruptcy  proceed- 
ings the  separate  creditors  would  be  substituted 
to  the  rights  of  the  holders  to  enforce  payment 
from  the  joint  estate  In  bankruptcy,  and  were 
entitled  to  receive  any  surplus  arising  from  the 
sale,  and  to  obtain  from  the  joint  fund  a  sum 
equal  to  the  dividend  on  the  note. 

Where  one  partner  mortgages  his  individual 
property  to  secure  a  firm  debt  which  Is  also- 
secured  by  a  mortgage  on  the  firm  property,  he- 
stands  as  surety  for  the  firm  debt,  and  on  pay- 
ing any  part  of  the  same  Is  entitled  to  be  sub- 
rogated to  the  rights  of  the  mortgagee  to  that 
extent,  and  his  creditors  are  entitled  to  the  same- 
rights  of  subrogation,  the  partnership  property 
being  the  primary  fund,  and  the  private  property 
the  collateral  pledged  to  pay  the  debt.  Na- 
tional Bank  v.  Cushing,  58  Vt.  321. 
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ment  against  the  firm.  The  accounts, 
notes,  etc.,  were  turned  over  to  J.  H.  Dur- 
ham for  collection.  He  collected  all  he 
could,  and  applied  the  collections  to  the  firm 
debts,  and  the  residue  of  the  judgments 
against  the  firm  he  paid  out  of  his  own 
means.  These  judgments  were  duly  docketed 
on  the  lien  docket  of  Giles  county  court,  and 
were  not  marked  satisfied.  Durham  brought 
this  suit  in  October,  1895,  for  a  settlement  of 
the  partnership  accounts,  and  not  only  to 
have  contribution  from  his  partners,  Whit- 
taker  and  Early,  but  to  be  subrogated  to  the 
lien  of  the  judgments  which  he  had  paid  out 
of  his  private  means  to  the  extent  his  part- 
ners might  fall  in  arrears  to  him  on  settle- 
ment, and  to  subject  the  lands  owned  by 
Early  at  the  time  of  the  rendition  and  dock- 
eting of  the  judgments  against  the  firm  to 
the  extent  that  Early  might  be  indebted  to 


him  on  the  settlement.  Early  and  wife  hav- 
ing on  the  5th  of  March,  1890,  sold  and  con- 
veyed to  Mrs.  Ann  J.  Sands  three  small 
tracts  of  land  in  Giles  county,  five  eighths  of 
which  belonged  to  Early,  and  the  remaining 
three  eighths  to  his  wife,  complainant 
claimed  the  right  by  subrogation  to  subject 
the  five-eighths  interest  in  those  lands,  for- 
merly owned  by  Early,  to  the  payment  of  one 
half  of  the  judgments  against  the  firm  dis- 
charged by  complainant  out  of  his  private- 
means,  amounting  to  $4,574.87;  the  other 
partner,  Whittaker,  being  insolvent. 

The  circuit  court  decreed  that  Durham  was- 
entitled  by  subrogation  to  the  rights  of  the 
judgment  creditors  whose  judgments  he  had 
paid  off,  and  subjected,  not  only  the  property 
owned  by  Early  at  the  time  of  his  death,, 
but  the  five-eighths  interest  in  the  land 
which  he   had   conveyed  to  Mrs.  Sands   in> 


And  where  one  partner  gives  a  mortgage  on 
his  separate  property  as  collateral  security  for  a 
firm  debt  he  becomes  a  surety  for  the  firm,  and  if 
his  separate  estate  is  first  applied  in  payment 
of  such  debt  he  or  his  separate  creditors  will  be 
entitled  to  be  subrogated  to  the  rights  of  the 
mortgagee  as  against  the  partnership  funds. 
Averlll  v.  Louckse,  6  Barb.  470. 

And  where  two  members  of  a  firm  purchase 
land  In  trust  for  the  firm,  giving  their  notes 
and  mortgage  back  to  secure  the  purchase 
money,  the  firm  agreeing  to  pay  the  same  as  it 
falls  due,  and  one  of  such  partners  pays  the 
mortgage  to  save  the  firm  property,  he  will  be 
subrogated  to  the  rights  of  the  mortgagee  so 
as  to  be  entitled  to  interest  on  the  money  so 
paid.     McMillan  v.  James,  105  111.  194. 

And  In  Stebbins  v.  Wlllard.  53  Vt.  606,  the 
court  says  that  the  principle  Is  too  well  settled 
to  need  the  citation  of  authorities  that  one  part- 
ner may  pay  a  mortgage  debt  and  keep  the  mort- 
gage on  foot  until  reimbursed  the  moiety  paid 
for  the  other  partner. 

Where  two  of  three  partners  give  their  bond 
for  "a  firm  debt  on  which  they  afterwards  con- 
fess judgment,  they  become  individually  respon- 
sible and  the  partnership  nature  of  the  debt  Is 
discharged ;  and  If  the  third  partner  thereafter 
pays  the  judgment  having  It  Indorsed  for  his 
use  the  partners  against  whom  the  judgment  was 
rendered  cannot  resist  its  collection  In  favor  of 
the  third  partner  on  the  ground  that  he  was 
liable  for  the  judgment  jointly  with  them,  and 
that  his  payment  satisfied  the  judgment.  Sydam 
v.  Cannon,  1  Houst.  (Del.)  431. 

Id  O'Bryan  v.  Neel,  84  Ga.  184,  10  8.  B.  598, 
three  partners  borrowed  In  their  individual 
names  money  to  be  used  In  the  firm  business, 
the  lender  refusing  to  make  the  loan  to  the 
firm.  One  of  the  partners  paid  an  execution  Is- 
sued on  a  judgment  rendered  against  the  mem- 
bers of  the  firm  taking  an  assignment  of  the 
judgment  and  execution.  The  court  held  that 
such  partner,  or  his  transferee,  was  subrogated 
to  the  rights  of  the  judgment  creditor  as  against 
subsequent  judgment  creditors  of  the  firm  or 
the  other  partners,  under  Ga.  Code,  ft  3699,  pro- 
viding that  when  judgments  have  been  obtained 
against  several  persons,  and  one  or  more  of  them 
has  paid  more  than  his  just  proportion  of  the 
same,  he  or  they  may,  by  having  such  payment 
entered  upon  the  fieri  facias  issued  to  enforce 
the  judgment,  have  full  power  to  use  and  con- 
trol the  fieri  facias,  as  securities  in  fieri  facias 
control  the  same  against  principal  or  cosureties, 
and  shall  uot  be  compelled,  as  heretofore,  to 
sue  the  debtors  for  the  excess  of  payment  on 
such  judgment.  The  reason  given  by  the  court 
for  Us  holding  Is  that  the  debt  was  not  In  reality 
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a  partnership  debt,  saying  that  the  fact  that 
the  money  borrowed  was  used  in  the  firm  bus* 
ness  made  no  difference,  as  the  individual  mem- 
bers of  the  firm  borrowed  the  money  In  their  in* 
dividual  names. 

II.  After  dissolution. 

a.  In  general. 

While  there  Is  a  conflict  In  the  authorities  a* 
to  the  right  of  subrogation  where  a  partner  pays- 
a  firm  debt  after  dissolution  of  the  firm,  the 
decided  weight  of  authority  is  in  favor  of  such- 
right. 

Thus,  Sands  v.  Durham  holds  that  where  a 
partnership  has  been  dissolved,  and  the  social 
assets  exhausted,  and  judgments  subsequently 
recovered  against  the  members  of  the  firm  on 
firm  debts  have  been  paid  by  one  of  the  partners,, 
who  Is  not  in  arrears  to  the  firm,  out  of  his  in- 
dividual means  as  shown  by  a  settlement  of  the- 
partnership  accounts,  he  is  entitled  to  be  sub- 
rogated to  the  rights  of  the  creditors  whose- 
judgments  he  has  satisfied,  against  the  real  es- 
tate of  his  copartner  in  the  hands  of  a  subse- 
quent purchaser,  to  the  extent  to  which  his  pay- 
ments exceeded  his  proportional  part  of  the  lia- 
bility. 

And  Rowlett  v.  Grieve's  Syndics,  8  Mart. 
(La.)  483,  13  Am.  Dec.  296,  holds  that  one  part- 
ner, who  has,  at  the  expiration  of  the  partner- 
ship, paid  all  the  firm  debts,  Is  subrogated  to- 
the  rights  of  the  firm  creditors  on  the  joint 
property. 

And  in  Re  Smith,  16  Nat.  Bankr.  Reg.  113, 
Fed.  Cas.  No.  12,991,  the  court  said  that  there- 
was  no  reason  why  a  partner  who  had  become 
surety  for  a  copartner,  and  had  paid  a  joint 
debt  out  of  his  Individual  means  after  final 
settlement  of  the  firm  affairs,  should  not  be  sub- 
rogated to  the  rights  of  the  creditor  of  both, 
as  against  the  Individual  estate  of  the  other 
partner  for  his  proportion  of  the  joint  debt ;  but 
held  that  such  right  of  substitution  could  not 
arise  where  the  debt  was  a  social  debt,  and  waa 
paid  with  social  assets,  at  least  as  against  the 
creditors  of  either  partner,  although  a  balance- 
which  had  not  been  judicially  ascertained  waa 
due  from  one  partner  to  the  other,  and  the  lat- 
ter had  gone  into  bankruptcy. 

Where  a  third  person  pays  a  decree  of  fore- 
closure of  a  mortgage  on  partnership  property 
for  the  benefit  and  on  the  procurement  of  one 
of  the  partners,  although  after  the  dissolution 
of  the  partnership,  he  is  subrogated  to  the  right  a 
of  the  mortgagee  for  the  purpose  of  procuring 
payment  from  the  other  partner  of  half  the 
amount  so  paid,  as  he  occupies  the  same  posi- 


ens 


VlBGINIA  SUPSSMS  COURT  OF  APPEALS. 


Juins, 


March,  1890,  to  the  payment  of  one  half  of 
the  judgments  paid  by  Durham.  From  this 
•decree  the  administrator  and  heirs  of  Mrs. 
•bands,  who  had  died,  obtained  an  appeal  to 
this  court. 

It  is  well  settled  that  one  partner  who  has 
paid  out  of  his  own  means  debts  of  a  part- 
nership of  which  he  is  a  member  may,  upon 
<a  settlement  of  the  partnership  accounts, 
have  contribution  from  the  other  partners 
of  their  due  proportion  of  the  debts  so  paid. 
It  is  also  well  settled  that,  where  one  in  the 
situation  of  surety  pays  the  debt  of  him  who 
is  primarily  liable,  equity  will  put  him  in 
the  place  of  the  creditor  whose  debt  he  has 
•discharged,  and  give  him  the  benefit  of  the 
securities  which  the  creditor  has  obtained 
from  the  principal  debtor,  and,  though  no 
assignment  is  actually  made,  equity  treats 
it  as  having  been  done.  Ghrubba  v.  Wyaars, 
42  Gratt.  129. 


Subrogation  is  the  equity  by  which  a  per- 
son who  is  secondarily  liable  for  a  debt,  and 
has  paid  the  same,  is  put  in  the  place  of  the 
creditor,  so  as  to  entitle  him  to  make  use  of 
all  the  securities  and  remedies  possessed  by 
the  creditor,  in  order  to  enforce  the  right  of 
exoneration  as  against  the  principal  debtor 
in  the  same  rank  with  himself.  To  entitle  a 
party  to  subrogation,  his  equity  must  be 
strong  and  his  case  clear.  It  is  an  equity 
called  into  existence  for  the  purpose  of  en- 
abling a  party  secondarily  liable,  but  who 
has  paid  the  debt,  to  reap  the  benefit  of  any 
securities  which  the  creditor  may  hold 
against  the  principal  debtor,  and  by  the  use 
of  which  the  party  paying  may  then  be  made 
whole.  Bispham,  Eq.  393.  But  says  this 
learned  author  (p.  396) :  "The  principle  of 
subrogation  is  a  general  one,  and  will  apply 
to  every  instance  (except  in  the  case  of  a 
mere  stranger)   where  one  man  has  paid  a 


tlon  which  the  partner  himself  would  have  oc- 
cupied If  he  had  paid  the  mortgage.  Stebblns 
v.  Wlllard,  53  Vt.  665. 

Where,  after  dissolution  of  a  partnership,  one 
of  the  partners  executed  notes  to  the  other  to 
toe  negotiated  for  money  by  sale  and  transfer  for 
the  benefit  of  the  firm,  and  the  latter,  without 
negotiating  the  notes,  paid,  out  of  his  own 
means,  firm  debts  In  a  large  amount,  so  that, 
«fter  allowing  the  amount  of  the  notes,  there 
would  still  be  a  balance  coming  to  him  from  the 
•other  partner,  he  will  be  regarded  as  occupying 
the  attitude  of  an  assignee  of  such  notes  In 
case  they  have  been  assigned,  and  will  not  be 
enjoined  from  collecting  a  judgment  recovered 
by  him  thereon.  Tlbbetts  v.  Magruder,  9  Dana, 
79. 

Where  one  partner  accepts  for  his  Individual 
benefit  a  draft  In  the  firm  name  on  which  a 
judgment  is  obtained  against  the  firm  after  its 
•dissolution,  the  other  partner,  on  paying  such 
judgment  and  receiving  a  subrogation  from  the 
•creditor  to  all  his  rights  thereunder,  has  the 
right  to  recover  back  from  the  former  partner 
the  entire  amount  of  the  judgment.  Hall  v. 
•Gaiennie,  18  La.  442. 

Where  partners  made  an  assignment  for  cred- 
itors to  pay  the  firm  creditors  in  full,  and  to 
pay  one  half  of  any  surplus  to  one  or  tne  part- 
ners, his  executors  and  assigns,  and  the  other 
half  to  certain  assignees  of  the  other  partner 
to  be  appropriated  to  a  certain  debt  due  from 
the  latter,  and  the  former  partner  on  the  same 
day  made  an  assignment  for  creditors  and  the 
joint  creditors  claimed  and  received  a  dividend 
•on  the  funds  of  the  assignee  under  the  latter 
assignment,  and  there  was  a  surplus  thereby 
created  in  the  hands  of  the  assignees  under  the 
firm  assignment  after  payment  of  firm  cred- 
itors in  full,  the  assignees  who  paid  such  divi- 
dend were  subrogated  to  the  rights  of  the  firm 
creditors  as  to  such  surplus  to  the  amount  of  the 
dividends  paid,  so  as  to  be  entitled  to  preference 
to  that  amount  over  the  creditor  of  the  other 
partner  to  whom  his  share  of  the  surplus  was 
to  be  paid.     Re  Swayne,  1  Clark  (Pa.)  457. 

See  also  Em  parte  Held,  2  Rose,  Bankr.  84, 
supra,  I. 

But  where  one  partner  makes  an  assignment 
to  trustees  for  the  benefit  of  creditors,  which 
operates  as  a  dissolution  of  the  firm,  and  the 
trustees  thereafter,  at  the  request  of  the  part- 
ner in  charge  of  settling  the  firm  affairs,  pays 
out  of  his  own  funds  a  note  against  the  firm 
in  order  to  prevent  suit,  but  which  he  is  under 
no  obligation  to  pay,  he  is  not  entitled  to  be  sub- 
rogated to  the  rights  of  the  original  holder  of 
the  note  as  against  any  of  the  partners  except 
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the  one  requesting  him  to  make  the  payment, 
but  becomes  a  simple  contract  creditor  as  to  such 
other  partners.  Conrad  v.  Buck,  21  W.  Va, 
396. 

Where  a  judgment  was  obtained  against  two 
partners  as  such,  and  after  the  dissolution  of 
the  firm  one  of  them  tendered  the  amount  of  the 
judgment  and  asked  that  it  be  marked  to  his 
use,  the  court  held  that  the  remedy  of  a  judg- 
ment debtor  was  by  contribution  Instead  of  sub- 
rogation, and  that  the  Pennsylvania  statutes  as 
to  settlement  after  dissolution  did  not  affect 
the  case ;  and  also  said  that  the  courts  had  not 
generally  compelled  the  plaintiff  to  mark  a 
judgment  for  the  use  of  another.  Pearce  v. 
Tost,  1  W.  N.  C.  472. 

Where  at  the  time  a  bill  for  the  dissolution 
of  a  firm  was  filed  by  one  partner  the  other  was 
Individually  liable  for  the  goods  purchased  for 
the  firm,  and  the  receiver  required  the  former 
to  give  his  notes  with  security  to  the  receiver 
for  one  half  the  value  of  such  goods  for  the 
use  of  the  merchants  who  sold  them,  and  such 
partner  thereafter  conveyed  his  interest  in  the 
firm  property,  after  which  the  receiver  recovered 
judgment  on  the  notes  and  levied  on  and  sold  his 
interest  In  the  firm  property  notwithstanding 
such  conveyance,  the  other  partner  purchasing 
at  the  sale,  the  latter  will  not  be  subrogated  to 
the  rights  of  the  sellers  so  as  to  be  entitled  to 
maintain  a  suit  to  set  aside  the  conveyance,  as 
he  occupies  the  position  of  an  ordinary  vendee 
as  to  such  purchase  and  not  in  any  sense  that 
of  a  surety,  there  being  nothing  to  show  that  the 
protection  of  his  interest  required  or  even  In- 
duced the  purchase.  Richmond  v.  Marston,  15 
Ind.  134. 

Where  one  partner  conveyed  his  Interest  In 
the  firm  property  to  the  other  partner  subject 
to  firm  debts,  and  a  judgment  for  an  Individual 
Indebtedness  was  soon  after  recovered  against 
the  former,  and  the  conveyance  was  thereafter 
declared  fraudulent  and  his  interest  in  the  firm 
property  subjected  to  payment  of  such  judg- 
ment, after  which  the  other  partner  entered  Into 
a  partnership  with  two  other  persons,  and  the 
new  firm  paid  off  a  mortgage  and  other  indebt- 
edness of  the  old  firm,  and  made  extensive  re- 
pairs, the  new  firm,  whicty  agreed  to  pay  the 
debts  of  the  old  Arm,  or  at  least  the  new  mem- 
bers, are  not  entitled  to  be  subrogated  to  the 
rights  of  the  mortgagee  and  the  other  cred- 
itors whose  debts  were  paid,  so  as  to  deprive  the 
judgment  creditor  of  his  right  to  sell,  on  execu- 
tion, the  Interest  of  the  partner  against  whom 
he  obtained  the  judgment,  as  there  Is  no  subro- 
gation where  one  pays  his  own  debts,  and  that 
was  all  that  was  done  in  paying  the  mortgage 
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debt  for  which  another  is  primarily  liable. 
The  right  will  not,  however,  exist  between 
parties  who  are  equally  bound;  as,  for  ex- 
ample, copartners,  co-obligors,  and  cocon- 
tractors,  except,  of  course,  by  virtue  of  a 
special  contract.  Such  special  contract  may 
exist,  for  example,  where  an  outgoing  part- 
ner takes  a  covenant  from  the  remaining 
members  of  the  firm  to  pay  the  partnership 
debts  and  save  him  harmless.  He  stands, 
under  these  circumstances,  in  the  position 
of  a  surety,  and  may  be  subrogated  to  the 
remedies  of  the  creditor,  if  the  covenant  be 
not  fulfilled." 

A  partner  who  retires  from  the  firm,  and 
for  a  valuable  consideration,  is  indemnified 
by  the  remaining  partners  against  all  debts 
and  liabilities  of  the  firm,  will  in  equity  be 
considered  a  surety  for  them,  and  subro- 
gated to  the  rights  of  the  creditor  to  whom 


he  has  been  compelled  to  pay  a  firm  debt. 
24  Am.  &  £ng.  Knc.  Law,  p.  237.  Among 
the  authorities  cited  in  support  of  this  text 
is  the  case  of  Buchanan  v.  Clark,  10  Gratt. 
164. 

In  that  case  G.t  B.  &  K.  were  prinoipal 
obligors  in  a  bond.  B.  and  K.  put  money 
in  the  hands  of  G.  to  pay  the  bond,  and  he 
bound  himself  to  pay  it,  but  failed  to  do  so, 
and  became  insolvent.  A  judgment  was  re- 
covered on  the  bond  against  the  three,  and 
B.  paid  it  After  the  judgment  G.  conveyed 
his  land  to  S.  to  secure  a  debt  due  to  him 
and  another  debt  due  to  C.  Upon  a  bill  by  B. 
and  K.  against  S.  and  C.  to  subject  the  land 
conveyed  in  the  deed  to  S.  to  satisfy  the 
debt  B.  had  paid,  the  court  held  that  it 
was  competent  for  G.,  B.  A  K.  to  contract 
that,  as  between  themselves,  G.  should  be 
the  principal,  and  B.  and  K.  his  sureties, 


and  other  debts  of  the  old  firm.     Dill  v.  Voss, 
94  Ind.  500. 

b.  Debt*  assumed  by  one  or  more  partners. 

Where  one  or  more  partners  assume  on  the 
dissolution  of  the  firm  the  payment  of  specified 
firm  debts  or  all  such  debts,  the  other  partners 
occupy  the  position  of  sureties  as  to  them,  and 
on  paying  the  debts  are  entitled  to  be  subrogated 
to  the  rights  of  the  creditors  whose  debts  are 
paid. 

Thus,  where  one  of  the  partners  sells  his  in- 
terest In  the  firm  to  the  other  partners,  who  as- 
sume and  agree  to  pay  the  firm  debts,  he  be- 
comes a  surety  as  to  the  other  partners,  and 
on  payment  of  any  of  the  debts  he  becomes  en- 
titled to  be  subrogated  to  the  rights  of  the 
creditors.  Frow  J.  &  Co.'s  Estate,  73  Pa.  459. 
The  court  also  holds  that  where  the  old  firm 
bad  given  a  note  on  which  the  retiring  partner 
was  liable,  which  the  holders  retained  on  tak- 
ing a  new  note  from  the  continuing  partners, 
and  the  retiring  partner  was  required,  because 
of  his  original  liability,  to  indorse  a  new  note 
given  by  some  of  the  members  of  the  new  firm, 
he  was,  on  paying  the  same,  entitled  to  stand 
In  the  room  of  the  original  creditors,  and  to  a 
cession  of  the  note  of  the  old  firm. 

And  a  partner  who  goes  out  and  for  a  valu- 
able consideration  is  Indemnified  by  his  co- 
partners against  all  debts  and  liabilities  of  the 
firm  stands  In  the  attitude  of  a  stranger,  as 
against  a  creditor  of  one  of  the  partners,  for 
his  Individual  debt  whose  judgment  has  been 
obtained  since  he  retired,  and  Is  entitled  to  sub- 
rogation for  a  debt  of  the  firm  paid  by  him  for 
which  he  was  not  liable  as  between  himself 
and  his  copartners  at  the  time  he  retired. 
Scott's  Appeal,  88  Pa.  178. 

And  where  one  partner  on  the  dissolution  of 
the  firm  assumes  for  a  consideration  to  pay  the 
firm  debts,  the  other  partners  are,  as  between 
themselves,  sureties  for  him,  and  those  who  are 
thus  sureties  may  advance  the  money  to  a  cred- 
itor obtaining  a  judgment  against  ail  the  part- 
ners, and  have  such  judgment  assigned  to  a  third 
party  to  be  kept  alive  for  their  security,  and 
such  transaction  will  not  operate  as  a  satisfac- 
tion of  the  judgment.  Chandler  v.  Hlgglns, 
109  111.  602. 

And  where  one  partner  purchases  the  other's 
interest  In  the  firm  business,  agreeing  to  pay 
all  the  firm  debts  and  liabilities,  he  becomes  the 
principal  and  the  other  partner  a  surety  as  be- 
tween themselves;  and  the  latter  Is  entitled, 
on  paying  any  debt,  to  the  benefit  of  all  se- 
curities In  the  hands  of  the  creditor,  and  such 
creditor  cannot  object  to  his  right  to  such  se- 
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curtties;  and  such  partner  Is  released  to  the 
extent  that  the  creditor,  by  his  acts,  releases  the 
securities  which  he  would  otherwise  have 
against  his  copartner.  Johnson  v.  Young,  20 
W.  Va.  614. 

And  where  one  of  the  partners  on  the  dissolu- 
tion of  the  firm  promises  to  pay  a  debt  due  from 
the  firm  but  falls  to  do  so,  and  the  other  part- 
ner induces  his  brother  to  purchase  the  claim 
and  take  an  assignment  of  it,  the  debt  is  not 
thereby  extinguished,  and  recovery  may  be  had 
thereon  for  the  benefit  of  such  assignee.  JEtna 
Ins.  Co.  v.  Wires,  28  Vt.  98.  The  court  also 
said  that  the  partner  to  whom  the  promise  was 
made  became  a  mere  surety  for  the  debt  as  be- 
tween the  partners,  and  that  it  was  no  want  of 
good  faith  In  him  to  procure  his  brother  to  buy 
the  claim  with  the  latter' a  own  money,  and  that 
the  cases  read  by  counsel  showed  that  if  the 
money  used  in  the  purchase  had  belonged  to 
the  partner  himself  he  might  still  keep  the 
claim  on  foot,  being  a  virtual  surety,  but  that 
it  was  not  necessary  to  discuss  that  point. 

And  where  a  partnership  is  dissolved,  one 
p&rtner  purchasing  the  firm  assets  and  agreeing 
to  assume  all  the  firm  liabilities,  and  giving  a 
lien  on  the  firm  effects  to  indemnify  the  other 
partner  on  such  agreement  and  also  to  secure 
the  purchase  money,  and  both  partners  subse- 
quently become  Insolvent,  the  creditors  of  the 
partner  whose  debts  are  Indemnified  against  may 
be  subrogated  to  the  rights  of  the  partner  In- 
demnified. Buck  Stove  Co.  v.  Johnson,  7  Lea. 
282. 

And  where,  on  the  dissolution  of  a  firm,  one 
partner  agrees  to  pay  a  firm  note,  and  gives  a 
mortgage  to  the  payee  as  security  to  him  for  the 
indebtedness  and  also  as  Indemnity  to  the  other 
partner,  the  latter,  on  paying  the  note  or  any 
part  of  it.  Is  entitled  to  be  subrogated  to  the 
rights  of  the  payee  to  the  extent  of  such  pay- 
ment. Con  well  v.  McCowan,  81  III.  285.  On 
a  prior  appeal,  53  111.  363,  relief  by  way  of  sub- 
rogation was  refused  to  such  partner  because 
it  did  not  appear  that  he  had  paid  any  part  of 
the  firm  debt,  nothing  being  said  as  to  any  part- 
nership relation  existing  between  the  parties, 
the  statement  being  merely  that  he  was  surety 
on  the  note. 

And  where  on  the  dissolution  of  a  firm  one 
partner  receives  from  the  firm  money  with  which 
to  discharge  a  firm  liability  whereby  he  be- 
comes a  trustee,  and  he,  In  violation  of  the  trust, 
uses  such  money  for  the  purchase  of  land  and 
the  erection  of  buildings  thereon  for  his  own  use, 
which  he  subsequently  transfers  to  his  wife,  she 
receiving  the  same  with  notice  of  the  facts, 
and  the  other  partners  are  subsequently  com- 
pelled to  pay  such  firm  debt,  they  are  subrogated 
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and  that  thi*j  had  been  done;  that  as  be- 
tween B.j  K..,  and  G.  the  former  were  en- 
titled to  be  subrogated  to  the  lien  of  the 
judgment  creditor  upon  the  land;  and  that 
they  were  equally  entitled  as  against  pur- 
chasers from  G.,  who  did  not  show  a  bet- 
ter equity.  The  opinion  of  the  court  recog- 
nizes that  partners  ordinarily  are  not  en- 
titled to  be  subrogated  to  the  rights  of 
the  firm's  creditor  holding  a  security 
for  a  debt  of  the  firm  paid  by  one  of  the 
partners  out  of  his  own  means,  and  puts 
its  adjudication  in  that  case  whereby  B.  and 
K.  were  subrogated  to  the  rights  of  the  judg- 
ment creditor,  whose  judgment  they  paid, 
solely  upon  the  ground  that  B.  and  K.  and 
G.  had  contracted  that,  as  between  them- 
selves, G.  should  be  the  principal,  and  B. 
and  K.  his  sureties,  in  tne  debt;  for  the 
opinion   says:     "As   between   the  partners 


and  the  creditor,  they  were  all  equally 
bound,  and  no  understanding  and  agree- 
ment as  between  themselves  could  change- 
that  relation  so  as  to  impair  his  right.  But 
there  was  nothing  in  that  relation  which 
would  prevent  the  parties,  as  between  them- 
selves, from  assuming  the  relation  of  prin- 
cipal and  securities." 

The  ground  upon  which  some  of  the  ad- 
judicated cases  hold  that  a  partner  of  a 
losing  concern,  paying  a  debt  of  a  lien  cred- 
itor of  the  firm,  cannot  have  subrogation  to- 
the  rights  of  the  creditor,  is  that  payment 
by  a  coprincipal  extinguishes  the  debt,  and 
leaves  no  right  of  subrogation.  It  is  more 
accurately  stated  by  Strong,  J.,  in  the  well- 
considered  case  of  McOormiok  v.  Irwin,  35- 
Pa.  HI,  thus:  "The  reason  why  subroga- 
tion is  not  allowed  to  one  partner  as  against 
his   copartner,  or   to  one    merely   a  joint 


to  the  rights  of  the  creditor  to  follow  the  trust 
fund,  both  as  against  the  partner  and  his  wife, 
to  whom  the  property  was  transferred.  Robin- 
son v.  Roos,  1J*8  111.  550,  28  N.  B.  821,  Affirm- 
ing 37  III.  App.  646. 

And  where,  on  a  final  settlement  between  the 
partners.  It  Is  agreed  between  them  that  one  of 
them  shall  pay  specified  debts,  and  he  falls  to 
pay  them,  and  judgments  are  recovered  thereon 
against  both  partners  which  the  other  partner 
pays,  he  occupies,  as  to  the  former  partner,  the 
position  of  a  surety,  and  Is  subrogated  to  all 
the  rights  of  the  creditors  In  such  judgments, 
so  as  to  be  entitled  thereunder  to  maintain  an 
action  against  such  former  partner  to  set  aside 
a  conveyance  by  him  as  fraudulent.  Swan  v. 
Smith,  57  Miss.  548. 

And  where,  at  the  dissolution  of  a  firm,  one 
partner  assumes  all  the  business,  profits,  and 
responsibilities,  and  agrees  to  indemnify  the 
other  partner  against  all  debts  due  from  the 
firm,  and  the  latter  partner  Is  required  to  pay  a 
Judgment  which  had  been  obtained  against  them, 
the  judgment  creditor  agreeing  that  he  shall 
have  the  benefit  of  the  judgment  and  use  his 
name  to  recover  the  money  from  the  continuing 
partner,  he  Is  to  be  considered  merely  as  a  sure- 
ty of  such  continuing  partner,  and  entitled  to 
an  equitable  Hen  on  his  property  which  was 
bound  by  the  judgment  as  against  the  assignees 
for  the  benefit  of  creditors  of  the  latter.  Wad- 
dlngton  v.  Vredenburgh,  2  Johns.  Cas.  228. 

And  where  partners  enter  Into  an  agreement 
for  the  settlement  of  their  affairs  by  which  one 
of  them  is  to  pay  one  of  two  judgments  of  equal 
amount,  or  procure  a  release  of  his  copartner 
from  liability  thereon,  and  it  is  agreed  that  If 
he  falls  to  do  so  the  other  partner  may  pay  both 
judgments,  and  shall  in  that  case  have  the  right 
to  collect  from  such  copartner  the  amount  of 
one  of  such  judgments,  and  the  second  partner 
Is  compelled  to  pay  both  judgments,  he  Is  en- 
titled to  use  one  of  them  to  compel  his  partner 
to  pay  the  amount  of  It,  both  under  the  agree- 
ment and  by  virtue  of  his  relation  as  surety,  as, 
although  originally  partners,  such  second  part- 
ner becomes  practically  a  surety  for  the  other 
by  such  agreement.  Brown  v.  Black,  96  Pa. 
482. 

And  where  mill  property  owned  by  two  part- 
ners is  subject  to  a  mortgage  which,  as  between 
thim,  It  Is  the  duty  of  one  of  them  to  pay,  and 
he  executes  a  mortgage  on  a  farm  received  In 
exchange  for  the  mill  property  to  replace  the 
mortgage  thereon,  wblch  the  mortgagee  at  first 
refuses  to  accept,  but  afterwards  recognises  as 
an  accepted  security,  taking  from  the  other  part- 
ner his  Individual  mortgage  and  assigning  the 
mortgage  on  the  farm  to  him,  an  equity  arises 
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in  his  favor  entitling  him  to  ask  indemnity 
through  such  mortgage.  Lay  1  in  v.  Knox,  41 
Mich.  40,  1  N.  W.  913. 

And  where  two  partners  give  to  the  third  the 
money  to  pay  a  joint  and  several  single  bill  of 
the  partners  given  for  a  firm  debt  which  he 
agrees  and  binds  himself  to  pay  but  falls  to  do, 
and  one  of  the  other  partners  pays  a  judgment 
obtained  on  such  bill,  the  latter  Is  entitled  to  be 
subrogated  to  the  rights  of  the  judgment  cred- 
itor as  against  the  partner  making  such  prom- 
ise and  purchasers  from  him  after  the  rendition 
of  the  judgment,  as  by  his  agreement  to  pay  the 
debt  he  becomes,  as  between  the  partners,  the 
principal,  and  his  copartners  are  sureties  only ; 
and,  although  the  judgment  Is  In  fact  extin- 
guished by  the  payment,  It  Is  kept  alive  in  the 
contemplation  of  equity  for  the  benefit  of  the 
surety.     Buchanan  v.  Clark,  10  Oratt.  164. 

And  where  one  of  two  partners  agrees  with 
the  other  to  pay  for  oxen  purchased  by  the  firm 
by  giving  Ms  note,  and  the  seller  refuses  to  ac- 
cept such  note  as  payment,  and  the  other  part- 
ner pays  him,  It  being  agreed  between  them 
that  the  seller  should  retain  the  note  and  pay 
over  to  the  partner  paying  him  anything  he 
may  receive  from  the  other  partner  on  such 
note,  and  the  former  partner  subsequently  pays 
the  latter  partner  a  certain  per  cent  of  his  in- 
debtedness to  him,  obtaining  a  discharge  from 
all  further  liability,  and  thereafter  makes  a 
payment  on  the  note,  the  amount  so  paid  belongs 
to  such  other  partner,  as,  on  paying  the  debt 
represented  by  such  note,  he  becomes  entitled 
by  subrogation  to  all  the  securities,  and  avails 
of  securities,  which  the  creditor  has  or  after- 
wards receives  on  the  debt.  Field  v.  Hamilton, 
45  Vt.  35. 

And  where  one  of  two  partners  gives  collat- 
eral security  to  a  surety  on  a  debt  due  from  the 
firm,  and  afterwards  purchases  the  Interest  of 
the  other  partner,  agreeing  to  assume  such  debt 
and  all  other  firm  debts,  the  latter  partner,  al- 
though continuing  to  occupy  the  position  of  a 
principal  as  to  such  surety  and  the  creditor,  be- 
comes a  surety  as  to  his  copartner;  and  where 
a  judgment  for  the  debt  is  levied  on  and  paid 
from  his  Individual  property  he  becomes  en- 
titled, as  a  cosurety  of  the  original  surety,  to 
the  collaterals  held  by  him,  or  a  sufficient 
amount  to  Indemnify  him  for  such  payment  as 
against  a  subsequent  judgment  creditor  of  the 
continuing  partner.  Butler  v.  BIrkey,  18  Ohio 
St.  514. 

But  Griffin  v.  Orman,  9  Fla.  22,  holds  that 
where  two  partners  sell  the  firm  property  to  a 
third  partner,  agreeing  that  it  shall  be  his  ex- 
clusive property,  and  he  agrees  to  pay  all  the 
firm  debts,  giving  his  bond  with  security  that 
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•debtor  as  against  bis  oodebtor,  is  because, 
as  between  them,  there  is  no  obligation  to 
pay  the  debt  resting  uoon  one  superior  to 
that  which  rests  upon  tne  other."  See  also 
Derma  ▼.  Winchelsea,  1  Cox,  Ch.  Cas.  318, 
1  White  &  T.  Lead.  Cas.  in  Eq.  pt.  1,  p.  148, 
and  Sheldon,  Subrogation,  $§  170,  171. 

Counsel  lor  appellee  contends  that  the 
rule  is  changed  by  the  statute  (Code,  $ 
2855)  passed  in  1849,  whereby  partnership 
debts  are.  now  joint  and  several ;  and  also 
•cites  Morris  v.  Morris,  4  Gratt.  293,  in  sup- 
port of  the  further  contention  that,  because 
the  partnership  debts  are  now  joint  and  sev- 
eral, one  partner  who  pays  off  the  creditor's 
debt  with  his  own  private  means  is  entitled 
to  be  subrogated  to  the  creditor's  right. 
That  case  only  held  that  a  surviving  part- 
ner, having  paid  the  partnership  debts  of 
a  losing  concern,  is  entitled  to  be  substi- 


tuted, for  the  amount  that  the  estate  of 
the  deceased  is  indebted  to  him  on  that  ac- 
count, to  the  rights  of  the  creditors  of  the 
firm  whose  debts  he  has  paid;  that  is,  the 
surviving  partner  paying  the  debts  is  en- 
titled to  share  in  the  separate  estate  of  the 
deceased  partner.  But  this,  as  was  said 
by  Sheldon  in  his  work  on  Subrogation  (5 
171,  supra),  is  upon  the  ground  that  by 
virtue  of  the  partnership  agreement  to  con- 
tribute to  losses  the  partner  paying  a  firm 
debt  out  of  his  private  property  may  in 
equity  enforce  contribution  irom  his  co- 
partner, rather  than  by  way  of  subrogation. 
In  other  words,  the  doctrine  of  subrogation 
does  not  ordinarily  apply  as  between  copart- 
ners, though  the  right  exists  to  have  con- 
tribution from  each  other,  where  one  has 
Said  out  of  his  private  means  a  debt  of  the 
rm,  which  is  not  repaid  to  him  out  of  the 


lie  will  do  so,  and  a  judgment  for  a  firm  debt  is 
recovered  against  the  two  retiring  partners 
alone,  which  they  pay,  they  cannot,  on  the  doc- 
trine of  subrogation  or  substitution,  use  execu- 
tions on  such  judgment  to  subject  the  property 
so  sold  to  the  third  partner  In  payment  thereof, 
as  the  doctrine  of  subrogation  does  not  apply, 
and  the  judgment  debtors  are  not,  as  to  credit- 
ors, sureties  for  the  third  partner,  and  the  cred- 
itors themselves  could  not  subject  such  property 
so  sold  In  good  faith  to  the  payment  of  the  firm 
debts  until  they  had  exhausted  their  remedies 
at  law  against  the  partnership. 

Where,  on  the  dissolution  of  a  firm,  one  part- 
ner took  the  stock  of  goods,  agreeing  to  pay  their 
cost  price  to  the  other,  who  was  to  take  the  book 
accounts  and  notes  and  assume  the  firm  Indebt- 
edness, and  who  assigned  to  one  becoming  surety 
for  him  certain  property,  including  the  debt 
due  from  the  former  partner  for  the  stock  of 
goods,  and  joint  judgments  were  obtained 
against  the  partners  and  the  surety  by  firm 
■creditors  which  the  surety  paid,  he  is  entitled 
to  be  subrogated  to  the  rights  of  the  creditors  as 
against  the  former  partner  who  had  paid  no  part 
of  the  price  of  the  stock  of  goods,  although  his 
copartner  had  obtained  judgment  therefor 
against  him,  and  by  virtue  of  such  rights  could 
impeach  a  fraudulent  transfer  of  his  property 
made  by  such  former  partner.  Highland  v.  High- 
land, 5  W.  Va.  63. 

c.  Death  of  partner. 

Where  the  firm  has  been  dissolved  by  the 
death  of  one  of  its  members  and  either  the  sur- 
viving partner  or  the  estate  of  the  deceased  part- 
ner has  paid  more  than  Its  share  of  the  firm 
debts,  the  one  so  paying  Is  entitled,  according  to 
the  weight  of  authority,  to  be  subrogated  to  the 
rights  of  the  creditor  for  the  purpose  of  recov- 
ering the  excess  so  paid. 

Thus,  where  partners  give  their  joint  and  sev- 
eral obligations  for  a  firm  debt  and  the  survivor 
pays  such  obligation,  he  is  entitled  to  be  subro- 
gated to  the  rights  of  the  creditor  against  the 
estate  of  the  deceased  partner  for  his  propor- 
tionate share  of  the  debt  thus  paid.  Morris  v. 
Morris,  4  Gratt.  293. 

And  where  judgments  are  recovered  against 
-surviving  partners  and  the  administrators  of  a 
deceased  partner,  and  one  of  the  surviving  part- 
ners pays  the  judgments  In  full  to  protect  his 
own  property  from  sale,  the  administrator  pay- 
ing no  part  of  the  same  and  procuring  a  final 
-settlement  of  his  accounts  to  prevent  the  filing 
of  claims  against  the  estate,  such  payment  did 
not  extinguish  the  judgments,  under  Ind.  ReV. 
Stat.  1881,  S  1215,  providing  that  any  one  of 
several  judgment  defendants  having  paid  and 
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satisfied  the  plaintiff  shall  have  the  remedy 
against  the  codefendants  or  cosureties  to  collect 
of  them  the  ratable  proportions  each  Is  equitably 
bound  to  pay  given  by  fi  1214,  which  provides 
that  when  any  defendant  surety  In  a  judgment 
shall  be  compelled  to  pay  any  judgment  or  any 
part  thereof,  or  shall  make  any  payment  which 
is  applied  upon  such  judgment  by  reason  of  the 
suretyship,  the  judgment  shall  not  be  discharged 
by  such  payment,  but  shall  remain  in  force  for  the 
use  of  the  surety,  and  after  the  plaintiff  Is  paid 
so  much  of  the  Judgment  as  remains  unsatisfied 
may  be  prosecuted  to  execution  for  his  use. 
Harter  v.  8onger,  188  Ind.  161,  87  N.  B.  595. 

Where  judgments  against  a  firm,  one  of  the 
members  of  which  Is  dead,  are  satisfied  out  of 
the  decedent's  estate,  his  representatives  are 
entitled  to  have  the  creditor  assign  the  judg- 
ments, and  to  recover  thereon  against  the  sur- 
viving partner  one  half  the  amount  of  such 
judgments.  Sells  v.  Hubbell,  2  Johns.  Ch.  394. 
The  court  says  In  this  case  that  It  would  be  a 
thing  almost  of  course  for  equity  to  allow  the 
representatives  of  a  deceased  partner,  who  had 
to  pay  the  whole  debt,  to  be  substituted  In 
place  of  the  creditor.  In  order  to  recover  from 
the  surviving  partner  or  his  estate  a  moiety 
of  what  they  had  paid,  and  that  nothing  could 
stay  the  proceeding  for  that  purpose  but  an 
allegation  of  the  surviving  partner  that  he  was 
the  creditor  partner,  and  that  the  estate  of  the 
deceased  partner  owed  him  a  balance  as  much 
as  or  more  than  It  had  been  obliged  to  pay, 
which  would  render  the  taking  of  an  account 
necessary. 

And  In  Dahlgren  v.  Duncan,  7  Smedes  &  M. 
280,  the  court  said  that  If  the  firm  creditors 
proceed  against  the  estate  of  a  deceased  part- 
ner, and  It  pays  more  than  Its  proportionate 
share  of  the  firm  debts,  his  representative  will 
stand  In  the  place  of  such  creditors,  and  be  sub- 
stituted to  their  rights  in  reference  to  the  other 
partners. 

And  where  one  partner  gives  his  individual 
bond  and  mortgage  for  a  firm  debt,  which  debt 
is  paid  after  such  partner's  death  from  his  in- 
dividual property,  his  estate  is  subrogated  to 
the  rights  of  such  creditor  in  the  partnership 
assets,  and  should  be  allowed  interest  on  such 
payments  from  such  assets  Instead  of  from  the 
funds  of  the  surviving  partner.  Gee  v.  Humph- 
ries, 40  8.  C.  258,  27  S.  B.  101.  Mclver,  Ch.  J., 
and  Pope,  J.,  dissented  In  this  case,  holding  that 
the  estate  of  the  deceased  partner  was  not  en- 
titled to  Interest  at  all,  and  In  any  event  only 
on  the  amount  of  the  excess  received  by  the  de- 
ceased partner  after  deducting  from  the  latter 
amount  the  amount  of  the  debt  so  paid  out  of 
his  estate. 
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social  assets.  To  entitle  a  partner,  paying 
out  oi  his  private  means  debts  against  the 
firm,  to  be  subrogated  to  the  rights  of  the 
creditors  whose  debts  he  has  so  paid,  the 
relations  ordinarily  existing  between  copart- 
ners must  have  been  changed  by  an  agree- 
ment between  them  whereby  they  assumed 
the  relation  of  principal  and  surety.  Bu- 
chanan v.  Clark  and  other  authorities, 
supra.  There  was  no  such  agreement  in  the 
case  at  bar,  and  appellee  was  therefore  not 
entitled  to  be  subrogated  to  the  rights  of 
the  judgment  creditors  whose  judgments 
against  the  firm  of  D.  L.  Whittaker  &  Co. 
he  paid. 

Much  stress  is  laid  by  counsel  for  appel- 
lee upon  the  constructive  notice  to  Mrs. 
Sands  of  the  rendition  and  docketing  of 
these  judgments,  and  the  actual  notice  she 
is  claimed  to  have  had  when  she  bought  the 
land  from  Early;  but  leaving  out  of  view 
the  testimony  going  to  show  that  she  was 
misled  by  the  statements  made  by  appellee 
to  her  agent,  Hall,  who  purchased  the  land 
for  her,  and  conceding  that  she  had  both 
constructive  and  actual  notice  of  the  judg- 
ments at  the  time  of  the  purchase,  it  does 
not  alter  the  case;  for  she  may  have  ac- 
tually known  of  the  existence  of  the  judg- 
ments on  the  docket,  yet  she  also  knew  that 
they  were  judgments  against  the  partner- 
ship of  D.  L.  Whittaker  &  Co.,  that  each 


member  of  the  firm  was  primarily  bound  for 
their  payment,  and  that  appellee  was  sol- 
vent. The  only  risk  she  ran  in  taking  a. 
conveyance  of  Early's  portion  of  the  land 
from  Early  and  wife  was  that  the  judg- 
ments would  not  be  paid  by  the  firm  or 
either  of  the  partners,  and  could  not  be 
made  out  of  either  of  them.  They,  however, 
having  been  paid  by  appellant,  without  a 
special  contract  or  agreement  changing  the 
relations  ordinarily  existing  between  co- 
partners, whereby  he  became  surety  for  the 
other  partners,  are  no  longer  enforceable 
on  the  lands  alienated  by  Early  to  Mrs. 
Sands.  Therefore  the  decree  appealed  from, 
in  so  far  as  it  holds  the  contrary,  is  er- 
roneous, and  will  be  reversed  and  annulled, 
and  the  cause  remanded  to  the  circuit  court 
for  such  further  proceedings  therein  as  may 
appear  proper,  in  accordance  with  the  views 
expressed  in  this  opinion. 

Biely,  J.,  absent. 

A  petition  for  rehearing,  having  been 
granted,  Whittle,  J.,  on  March  14,  1901, 
handed  down  the  following  additional  opin- 
ion: 

An  opinion  was  handed  down  in  this  case 
in  June,  1900,  but,  this  court  not  being  satis- 
fied with  the  conclusion  then  reached,  a  re- 
hearing was  granted. 


Where  the  widow  of  a  deceased  partner,  by 
whose  will  the  partnership  was  to  be  continued, 
paid  off  certain  notes  given  by  the  firm  and  se- 
cured by  mortgage  with  the  understanding 
among  all  the  parties  that  she  should  be  subro- 
gated to  that  extent  to  the  rights  of  the  mort- 
gagee, and  some  two  years  thereafter  she  joined 
with  the  surviving  partner  in  executing  a  surety 
deed  to  a  creditor  of  the  firm  to  whom  the 
mortgage  had  been  assigned,  reciting  that  the 
deed  was  given  subject  to  such  mortgage,  and 
stating  the  amount  due  on  the  mortgage,  which 
did  not  Include  the  amount  so  paid  by  her,  noth- 
ing being  said  as  to  her  rights  by  subrogation, 
and  there  being  a  covenant  that  the  premises  in- 
cluded In  the  deed  were  free  and  clear  of  all 
encumbrances  except  such  mortgage,  the  right 
of  subrogation,  if  It  ever  existed,  is  thereby 
waived  as  against  the  grantee  In  such  security 
deed.  Ferris  v.  Van  Ingen,  110  Ga.  102,  85  S. 
E.  347. 

Where  different  judgments  for  the  same  firm 
debt  are  recovered  against  the  surviving  partner 
and  the  administratrix  of  the  deceased  partner, 
the  administratrix  cannot,  on  paying  the  Judg- 
ment, take  an  assignment  of  it  to  herself  for 
the  purpose  of  having  execution  thereon  against 
the  survivor,  as  under  the  Alabama  statute  au- 
thorizing suit  to  be  brought  against  the  repre- 
sentatives of  a  deceased  partner  the  firm  debts 
are  a  several  charge  on  the  survivor  and  admin- 
istratrix, Although  the  survivor  Is  primarily  li- 
able, and  the  satisfaction  of  the  judgment 
against  either  Is  the  extinguishment  of  the  right 
against  both.     Bartlett  v.  McRae,  4  Ala.  688. 

And  where  a  judgment  on  a  firm  debt  Is  re- 
covered against  the  surviving  partners,  and  the 
amount  of  It  Is  afterwards  paid  to  the  judgment 
plaintiff  by  a  third  person  with  funds  furnished 
by  one  of  the  survivors  and  the  executor  of  the 
deceased  partner,  an  assignment  of  the  judgment 
which  Is  made  to  such  third  person  for  the  pur- 
pose of  keeping  the  judgment  alive  and  enforc- 
ing it  again 8t  the  other  survivor  Is  without  ef- 
fect, as  the  payment  from  those  who  were  11- 
64  L.  R.  A. 


able  to  pay  satisfied  the  judgment  In  full,  and 
It  could  not  be  kept  alive  for  the  benefit  of  those 
paying  It,  as,  if  a  Judgment  is  paid  by  one  who 
is  a  principal  and  as  such  bound  to  pay  It  he 
cannot,  by  taking  an  assignment  of  It  In  his 
own  name  or  that  of  another,  keep  it  alive 
to  enforce  payment  from  his  co  principal. 
Hogan  v.  Reynolds,  21  Ala.  56,  56  Am.  Dec. 
236.  No  question  seems  to  have  been  made 
In  this  case  but  that  the  judgment  was  satis- 
fied to  the  extent  that  the  surviving  partner's 
money  was  used  in  paying  therefor. 

And  In  Slnglser's  Appeal,  28  Pa,  524,  the 
court  held  that  the  administrator  of  a  deceased 
partner  could  not  claim  a  pro  rata  dividend  from 
the  assignee  for  creditors  of  the  survivor  for  one 
half  the  amount  of  firm  debts  paid  by  such  ad- 
ministrator where  the  accounts  and  equities  of 
the  parties  had  not  been  adjusted,  and  said  that 
the  doctrine  of  subrogation  did  not  apply  In  the 
case  of  joint  debtors  or  partners,  and  that  the 
administrator  was  not  a  surety. 

III.  Conclusion. 

Where  one  partner  during  the  existence  of  the 
partnership  pays  a  firm  debt  on  which  all  of 
the  partners  are  equally  liable  no  right  of  sub- 
rogation exists  In  his  favor  according  to  the 
weight  of  authority, — at  least  until  it  Is  shown 
by  a  partnership  accounting  that  a  balance  Is 
due  him.  But  when  the  partnership  has  been 
dissolved  by  death  of  one  partner  or  otherwise, 
and  the  partnership  accounts  have  been  settled. 
and  one  partner,  or  the  estate  of  a  deceased 
partner,  thereafter  pays  a  firm  debt,  the  right 
of  subrogation  exists,  according  to  the  weight 
of  authority.  And  if  one  partner  has  agreed 
to  pay  a  particular  debt  or  all  the  firm  debts, 
the  partners  occupy  the  position  of  principal 
and  surety  as  between  themselves,  and  If  the 
other  partner  thereafter  pays  such  debt  or 
debts  the  right  of  subrogation  exists  In  hie 
favor.  J.  H.  H. 
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There  is  but  this  single  question  presented 
for  decision:  Where  a  partnership  has 
been  dissolved,  and  the  social  assets  ex- 
hausted, and  judgments  subsequently  re- 
covered against  the  members  of  the  firm  on 
partnership  debts  have  been  paid  by  one 
of  the  partners,  who  is  not  in  arrears  to  the 
firm,  out  of  his  individual  means,  and  this 
is  shown  by  a  settlement  of  the  partnership 
accounts,  is  the  partner  who  has  paid  the 
judgments  entitled  to  be  subrogated  to  the 
rights  of  the  creditors  whose  judgments  he 
has  satisfied  against  the  real  estate  of  his 
copartner,  in  the  hands  of  a  subsequent  pur- 
chaser, to  the  extent  to  which  his  payments 
exceed  his  proportional  part  of  the  liability  ? 

The  doctrine  of  subrogation  is  independ- 
ent of  any  mere  contractual  relations  exist- 
ing between  the  parties  to  be  affected  by  it, 
and  involves  the  equitable  principle  that 
where  one  who  is  secondarily  liable  has  paid 
the  debt  of  another,  who  is  primarily  liable 
therefor,  he  will,  in  equity,  be  substituted 
to  all  the  rights  and  remedies  of  the  creditor 
against  the  party  whose  share  of  the  joint 
liability  he  has  been  compelled  to  discharge. 
Sheldon,  in  his  work  on  Subrogation,  states 
the  doctrine  thus:  "The  usual  rule  is  that 
one  of  several  joint  debtors  will,  as  against 
his  codebtors,  ordinarily  be  subrogated  to 
the  securities  and  means  of  payment  of  the 
common  creditor  whom  he  has  satisfied,  so 
as  to  enable  him  to  recover  from  his  co- 
debtors,  by  means  thereof,  their  proportion- 
al shares  of  the  indebtedness  which  he  has 
discharged;  and  this,  as  in  other  cases  of 
subrogation,  arises  rather  from  natural  jus- 
tice than  from  contract.  Each  joint  debtor 
is  regarded  as  a  principal  debtor  for  that 
part  of  the  debt  which  he  ought  to  pay,  and 
as  a  surety  for  his  codebtors  as  to  that  part 
of  the  debt  which  ought  to  be  discharged  by 
them."  Sheldon,  Subrogation,  §  169,  citing 
Marrow  v.  Peyton,  8  Leigh,  54;  Boyd  v. 
Boyd,  3  Gratt.  113. 

Subrogation  has  been  denominated  as  one 
of  the  benevolences  of  the  law,  created,  fos- 
tered, and  enforced  in  the  interest  and  for 
the  promotion  of  justice. 

In  England,  and  in  a  few  of  the  states  of 
the  Union  which  have  adopted  the  English 
rule,  the  application  of  the  doctrine  is  very 
much  restricted.  Indeed,  prior  to  an  act  of 
Parliament  (Stat.  19  &  20  Vict.  chap.  97), 
the  courts  had  held  thai  even  a  surety  who 
satisfied  a  judgment  against  himself  and 
his  principal  was  not  entitled  to  be  subro- 
gated to  the  rights  of  the  creditor,  and  to 
have  the  judgment  kept  alive  for  his  bene- 
fit {Copis  v.  Middleton,  Turn.  &  R.  229; 
Hodgson  v.  Shaw,  3  Myl.  &  K.  190) ;  but, 
by  the  act  of  Parliament  aforesaid,  the  doc- 
trine was  extended  to  sureties. 

With  the  exception  of  the  courts  of  Ala- 
bama, Vermont,  and  North  Carolina,  the 
English  Tule  has  not  been  followed  in  this 
country. 

In  most  of  the  other  states  it  has  been  ex- 
tended until,  in  its  practical  application,  it 
has  been  deemed  broad  enough  to  cover 
every  instance  in  which  one  party  has  been 
required  to  pay  a  debt  for  which  another 
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is  primarily  answerable,  and  which  inequi- 
ty and  good  conscience  ought  to  be  dis- 
charged by  the  latter. 

In  no  other  jurisdiction  has  the  doctrine 
been  more  firmly  adhered  to,  or  more  lib- 
erally expounded  and  applied,  to  meet  the 
exigencies  of  particular  cases,  than  in  Vir- 
ginia. 

In  Powell  v.  White,  11  Leigh,  309,  this, 
court  expressly  repudiated  the  doctrine  of 
Copis  v.  Middleton,  Turn.  &  T.  229,  and 
Jones  v.  Davids,  4  Russ.  Ch.  277.  In  a  re- 
view of  these  cases  found  in  a  note  to  Dering 
v.  Winchelsea,  1  White  &  T.  Lead.  Cas.  in, 
Eq.  pt.  1,  p.  140,  it  was  remarked:  "In  the 
more  recent  case  of  Powell  v.  White,  11 
Leigh,  309,  the  decisions  in  Copis  v.  Middle- 
ton  and  Jones  v.  Davids  were  thoroughly  ex- 
amined in  the  court  of  appeals,  and  the  Vir- 
ginia practice  was  vindicated  against  the 
authority  of  Lord  Eldon,  with  distinguished 
and  convincing  ability." 

This  court  said  in  Enders  v.  Brune,  4 
Rand.  (Va.)  447:  "It  has  nothing  of  form, 
nothing  of  technicality,  about  it;  and  he 
who,  in  administering  it,  would  'stick  in  the 
letter,'  forgets  the  end  of  its  creation,  and 
perverts  the  spirit  which  gave  it  birth.  It 
is  the  creature  of  equity,  and  real,  essential 
justice  is  its  object. 

In  Tompkins  v.  Mitchell,  2  Rand.  (Va.) 
428,  it  was  enforced  in  behalf  of  the  princi- 
pal debtor  against  a  codebtor,  where  the 
former  had  paid  more  than  his  proportion 
of  the  debt,  by  substituting  him  to  the  rights 
of  the  creditor  whose  vendor's  lien  he  had 
discharged;  the  court  holding  that,  as  be- 
tween themselves,  each  was  a  principal  debt- 
or for  his  one  half  of  the  debt,  and  the  one 
paying  more  than  one  half  was  surety  as 
to  the  excess  paid  by  him. 

In  Wheatley  v.  Calhoun,  12  Leigh,  264,  37 
Am.  Dec.  654,  the  parties  were  partners. 
The  original  debt  was  a  joint  obligation,  but 
not  a  partnership  debt.  Subsequently  the 
firm  made  its  notes  therefor,  and  secured 
them  by  a  lien  on  the  property  for  which 
the  debt  was  created.  Afterwards  one  of 
the  partners  paid  the  entire  debt,  and  he  was 
subrogated  to  the  lien  of  the  creditor  whose 
debt  he  had  satisfied. 

In  Oatewood  v.  Gatewood,  75  Va.  415,  it 
was  declared  that  subrogation  would  be  en- 
forced in  favor  of  sureties  and  others  who 
are  required  to  pay  in  order  to  protect  their 
own  interest. 

In  Dobyns  v.  Rawley,  76  Va.  537,  the  con- 
sideration of  real  estate  sold  and  conveyed 
by  Fulton  to  Rawley  and  Davis  jointly  was 
$5,000,  for  the  payment  of  which  they  exe- 
cuted their  joint  bonds.  In  a  subsequent  di- 
vision of  the  land  between  the  purchasers, 
Rawley's  parcel  was  rated  at  $3,000,  and 
Davis's  at  $2,400,  and  in  this  proportion 
they  were  to  discharge  their  joint  indebted- 
ness to  Fulton.  It  was  held  that  the  legal 
effect  of  the  arrangement  was  that,  as  be- 
tween the  two  purchasers  and  in  relation  to 
each  other,  they  were  principal  debtors  for 
their  respective  portions  of  the  purchase 
money,  and  each  was  surety  for  the  other's 
portion,  and  that,  if  either  paid  more  than 
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bis  agreed  share,  he  oecame  entitled  to  all 
the  rights  and  remedies  of  a  surety — to 
subrogation  among  the  rest — against  the 
other  for  repayment  of  such  excess. 

This  principle  was  recognized,  in  Horton 
v.  Bond,  28  Gratt.  825,  as  the  true  ground 
for  substitution  to  enforce  contribution 
•among  cosureties.  It  was  there  said: 
"Sureties  are  not  only  sureties  for  the  prin- 
cipal debtor  for  the  whole  debt,  but,  as 
Among  themselves,  they  are  each  surety  for 
the  other  to  the  extent  of  the  excess  of  the 
whole  debt  beyond  his  proportionate  part 
thereof." 

In  Pace  v.  Pace,  95  Va,  792,  44  L.  R.  A. 
459,  30  S.  £.  361,  it  was  held  that  the  lia- 
bilities of  a  decedent's  estate  and  the  rights 
of  his  creditors  are  fixed  by  his  death.  If 
at  that  time  a  creditor  has  the  right  to  prove 
a  debt  against  a  decedent's  estate  for  which 
the  decedent  and  another  are  bound  as  sure- 
ties, and  subsequently  the  cosurety  pays  the 
debt,  he  is  substituted  to  the  right  of  the 
creditor,  and  may  prove  the  whole  debt 
against  the  estate  of  the  decedent,  and  re- 
ceive dividends  thereon  until  one  half  of 
the  debt  is  paid,  although  the  estate  of  the 
decedent  will  not  pay  his  debts  in  full. 

Buchanan  v.  Clark,  10  Gratt.  164,  is  re- 
lied on  as  sustaining  the  contention  that 
subrogation  does  not  obtain  among  partners. 
The  facts  of  that  case  are  as  follows:  K., 
B.,  and  G.,  who  had  formed  a  partnership 
for  the  purchase  and  sale  of  cattle,  executed 
a  joint  bond  to  C.  Catle  were  sold,  and  G. 
was  supplied  with  money  arising  from  the 
sales,  for  the  purpose  of  paying  the  bond 
to  C.  and  all  other  partnership  debts.  It 
was  agreed  that  G.  should  be  the  principal, 
and  K.  and  B.  sureties  only,  for  said  debts. 
The  bond  was  not  paid,  and  C.  recovered 
judgment  thereon  against  K.,  B.,  and  G. 
O.  was  insolvent,  and  K.  and  B.  satisfied  the 
judgment.  Subsequently  to  the  recovery  of 
said  judgment,  G.  sold  certain  real  estate, 
and  K.  and  B.  filed  a  bill  in  equity  against 
G.  and  his  alienees,  setting  forth  the  fore- 
going facts,  and  praying  that  they  might  be 
subrogated  to  the  rights  of  C.  under  the 
judgment.  The  couTt  held  that  it  was  com- 
petent for  K.,  B.,  and  G.  to  contract  that, 
as  between  themselves,  G.  should  be  princi- 
pal and  K.  and  B.  his  sureties;  that,  as  be- 
tween themselves,  K.  and  B.  were  entitled 
to  be  subrogated  to  the  lien  of  the  judg- 
ment creditor;  and  that  they  were  equally 
entitled  against  the  purchases  from  G.,  who 
did  not  show  a  better  equity.  The  court 
said :  "I  do  not  think,  therefore,  that  there 
is  anything  in  the  objection  that  the  debt 
when  contracted  was  a  partnership  debt, 
and  that  with  respect  to  the  creditor  it  re- 
tained its  original  character.  As  between 
themselves,  they  occupied  the  relation  of 
principal  and    sureties." 

It  will  be  observed  the  court  was  dealing 
with  a  case  of  "convention  subrogation,"  and 
confined  its  decision  to  the  case  in  hand, 
without  intimation  as  to  whether  the  gen- 
eral doctrine  of  subrogation  would  or  would 
not  obtain  among,  partners. 

Bispham's  Principles  of  Equity  is  also  re- 
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lied  on  to  show  that  the  doctrine  does  not 
apply  to  partners,  and  that  author  does  suy, 
at  9  337:  "The  right  .  .  .  will  not, 
however,  exist  between  parties  who  are 
equally  bound, — as,  for  example,  copartners, 
co-obligors,  and  co-contractors,— -except,  of 
course,  by  virtue  of  special  contract." 

His  statement  is  general,  is  not  confined 
to  copartners,  but  embraces  all  cocontract- 
ors;  and,  as  has  been  seen  from  the  author- 
ities reviewed,  it  is  not,  without  qualifica- 
tion, a  correct  exposition  of  the  Virginia 
doctrine.  Of  course,  so  long  as  such  parties 
remain  equally  bound,  the  right  does  not 
attach,  but  they  cease  to  be  equally  bound 
when  one  obligor  discharges  an  obligation 
resting  upon  himself  and  his  co-obligor.  Both 
are  bound  to  the  obligee;  but,  inter  ««,  each 
is  primarily,  not  equally,  liable  for  his  own 
share,  and  secondarily  liable  for  the  share 
of  the  other,  and  when  he  pays  the  share  of 
such  other  all  the  conditions  essential  for 
the  application  of  the  doctrine  arise. 

In  Baily  v.  Brotonfield,  20  Pa.  41,  cited  to 
sustain  the  text,  there  is  an  obiter  to  the 
effect  that  a  partner  who  has  paid  a  part- 
nership debt  cannot  be  substituted  to  the 
creditors'  rights.  But  in  that  case  there 
had  been  no  settlement  of  partnership  ac- 
counts, and  there  was  nothing  to  show  that 
the  partner  asserting  the  right  of  subroga- 
tion had  paid  more  than  his  share.  It 
was  therefore  properly  denied. 

In  the  later  case  of  Festler  v.  Hiohernell, 
82  Pa.  150,  subrogation  was  denied  one 
partner  against  another,  for  the  reason  that 
until  there  had  been  a  settlement  of  part- 
nership accounts  there  was  no  means  of  as- 
certaining whether  any,  and,  if  any,  what, 
balance  was  due  to  the  partner  demanding 
subrogation.  But  the  right  of  a  partner, 
who  had  been  shown  by  a  settlement  of  part- 
nership accounts  tp  have  paid  more  than  his 
share,  was  conceded  in  that  case. 

In  the  still  more  recent  case  of  Acker- 
man9 9  Appeal,  106  Pa.  1,  subrogation  was 
allowed  between  principal  debtors,  the  court 
holding  that  they  were  principals  so  far  as 
their  creditor  was  concerned,  out  each  was 
surety  as  to  the  share  of  the  other. 

Thus  it  appears  that  the  Pennsylvania 
cases  do  not  sustain  the  general  proposition 
laid  down  by  Bispham,  but  are  in  accord 
with  the  decisions  of  this  court. 

In  Sells  v.  Hubbgll,  2  Johns.  Gh.  394, 
Chancellor  Kent  said:  "The  debt  of  Sells 
was  the  debt  of  the  copartnership  of  Bedi- 
ent  &  Hubbell.  It  was  the  common  equal 
debt  of  both  partners,  and  the  considera- 
tion for  which  it  was  created  is  presumed 
to  have  inured  equally  to  the  benefit  of 
both,  and  the  contribution  ought  to  be 
equal.  The  estate  of  each  partner  ought 
to  be  charged  with  the  debt  in  equal  por- 
tions, provided  their  interests  in  the  co- 
partnership were  equal,  and  their  accounts 
as  between  each  other  were  equal.  This  is 
the  intendment,  in  the  first  instance,  and  it 
would  be  a  thing  almost  of  course  for  equity 
to  allow  the  representatives  of  a  deceased 
partner,  who  had  to  pay  the  whole  debt,  to 
be  substituted  in  the  place  of  the  creditor, 
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in  order  to  recover,  from  the  surviving  part- 
ner or  his  estate,  a  moiety  of  what  they  had 
paid.  Nothing  could  stay  this  proceeding 
but  the  allegation  of  the  surviving  partner 
that  he  was  the  creditor  partner,  and  that 
the  estate  of  the  deceased  partner  owed  him 
a  balance  as  much  or  more  than  it  had  been 
obliged  to  pay.  This  would  render  it  neces- 
sary to  take  and  state  an  account  between 
the  partners  before  this  court  could  inter- 
fere in  any  way  to  enforce  the  claim  for 
contribution." 

In  the  case  under  consideration,  the  part- 
nership had  been  dissolved,  the  social  as- 
sets had  been  exhausted  in  the  payment  of 
partnership  debts,  and  a  settlement  of  the 


partnership  accounts  had  been  made,  from 
which  it  appeared  that  the  appellee,  J.  H. 
Durham,  was  in  advance  to  the  firm,  and 
with  his  individual  means  had  paid  the 
judgments  against  it.  Under  these  circum- 
stances, the  circuit  court  was  of  opinion  and 
decreed  that  appellee  was  entitled  to  be 
subrogated  to  the  rights  of  the  judgment 
creditors  whose  liens  he  had  discharged,  and 
to  subject  the  real  estate  owned  by  his  co- 
partner, D.  A.  Early,  at  the  date  of  the  re- 
covery and  docketing  of  said  judgments,  to 
their   satisfaction. 

This  court  is  of  opinion  there  is  no  error 
in  said  decree,  and  that  it  ought  to  be  af- 
firmed. 
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S.  O.  SWACKHAMER,  ReapU 

v. 

Joseph  JOHNSON  et  ah, 

and 

Tjee  Tung  YIN,  Appt. 
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One  wbo  hires  a  vans;  of  workmen  and 
furnishes  them  to  a  third  person,  to- 
gether wltb  a  time  keeper,  who  is  to  Impart 
to  them  the  letter's  orders  as  to  the  time  and 
place  to  work,  will  not  be  liable  for  trespasses 
committed  by  them  In  catting  timber  upon  a 
stranger's  land  under  direction  of  such  third 
person,  although  he  is  to  pay  the  wages  and 
has  power  to  discharge  the  men,  where  he  Is 
Ignorant  of  the  trespass,  Is  not  Interested  In 
the  work  except  as  security  for  his  advances, 
and  has  no  voice  In  directing  the  laborers 
when  or  where  to  work. 

(June  10,  1901.) 

APPEAL  by  defendant  Lee  Tung  Yin  from 
a  judgment  of  the  Circuit  Court  for 
Union  County  in  favor  of  plaintiff  in  an  ac- 
tion brought  to  enjoin  a  trespass  upon  real 
estate  and  to  recover  damages  for  injuries 
thereby.    Reversed. 

Statement  by  Moore,  J.: 

This  is  a  suit  to  enjoin  a  trespass  upon 
real  property  and  to  recover  damages  for 
injuries  thereto.  The  facts  are  that  the  de- 
fendant Joseph  Johnson,  having  conceived 
the  project  of  building  a  railroad  from 
Union,  Oregon,  to  Bear,  Idaho,  and  being 
without  means  to  execute  his  proposed 
scheme,  certain  citizens  of  Union,  on  June 
8,  1808,  to  promote  that  city's  growth,  en- 
tered into  a  contract  with  him  whereby  they 
agreed  to  donate  a  right  of  way  for  said 
railroad  through  the  corporate  limits  of 
Union,  6  acres  of  land  therein  for  depot 
facilities,  and  the  sum  of  $3,500  upon  the 


construction  of  the  first  10  miles  of  rail- 
way. The  plaintiff  agreed  with  said  citi- 
zens to  donate  the  depot  grounds  required 
by  them,  but,  Johnson  having  demanded  a 
greater  area  than  specified,  the  plaintiff  on 
August  IS,  1898,  in  consideration  of  the 
sum  of  $217,  paid  for  Johnson  by  said  citi- 
zens, and  Johnson's  agreement  to  pay  the 
further  sum  of  $283,  executed  a  deed  to  him 
for  12  acres  of  land  in  said  city,  which  he 
deposited  with  the  First  National  Bank  of 
Union,  to  be  delivered  upon  the  payment  of 
the  remainder  of  the  purchase  price,  if  the 
first  10  miles  of  said  railway  were  completed 
within  six  months.  The  land  so  selected  for 
depot  purposes  and  ri^ht  of  way  therefrom 
across  plaintiff's  premises  was  covered  with 
valuable  timber,  which  afforded  security  to 
his  stock  as  a  wind  break  for  their  protec- 
tion against  the  inclemency  of  the  weather. 
Johnson  on  October  5,  1898,  entered  into  a 
contract  with  Lee  Ching  Duck  and  Lee  Tung 
Yin,  partners  as  the  Wing  Chin  Lung  Com- 
pany, and  Ung  Cuey,  whereby  they  agreed 
to  furnish  him  forty  Chinese  laborers  to 
work  upon  said  railroad  for  $1.10  each  per 
day,  except  a  bookman  or  foreman,  for 
whose  service  they  were  to  be  paid  the  sum 
of  $1.25  per  day,  the  contract  providing 
that  the  laborers  so  to  be  furnished  "shall 
perform  work  faithfully,  and  at  such  times 
and  places  upon  said  line  of  railway  as  they 
may  be  directed  by  and  under  the  supervi- 
sion of  the  party  of  the  first  part  (Johnson) 
and  his  superintendent  or  engineer."  After 
this  contract  was  consummated,  but  before 
any  laborers  were  furnished,  Johnson,  to  se- 
cure Lee  Tung  Yin,  assigned  the  subsidy 
agreement  and  conveyed  all  his  interest  in 
the  depot  grounds  to  him,  and  so  notified 
the  citizens'  committee,  the  First  National 
Bank  of  Union,  and  the  plaintiff;  but  the 
latter  refused  to  yield  his  consent  thereto. 
The  laborers  were  sent  to  Union  in  charge 


Nora. — For  an  earlier  case  In  this  series  as 
to  liability  for  acts  of  servant  under  control  of 
third  person,  see  Wyllie  v.  Palmer  (N.  Y.)  19 
L.  R.  A.  286. 

As  to  which  of  two  or  more  persons  is  the 

54  L.  R.  A.  40 


master  of  another  who  is  conceded  to  be  the 
servant  of  one  of  them,  see  Hardy  v.  Sneddon 
Co.  (C.  C.  App.  6th  C.)  37  L.  B.  A.  88,  and 
Channon  v.  Sanford  Co.  (Conn.)  41  L  B.  A. 
200. 
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of  a  bookman  or  foreman  selected  by  the 
Wing  Chin  Lung  Company,  where,  in  pur- 
suance oi  Johnson's  orders,  and  without  the 
knowledge  oi  the  parties  sending  them  or  of 
the  plaintiff,  they  cut  down  most  of  the 
timber  growing  upon  the  land  set  apart  for 
depot  purposes  and  on  the  right  of  way 
leading  therefrom  across  the  plaintiff's 
premises.  The  first  10  miles  of  said  rail- 
road were  never  constructed,  and,  the  pro- 
ject having  been  abandoned  by  Johnson,  who 
left  the  country  without  paying  the  Wing 
Chin  Lung  Company  any  part  of  the  expense 
of  about  $3,000  incurred  on  account  of  the 
laborers  so  furnished,  plaintiff  commenced 
this  suit,  but,  having  served  a  summons  up- 
on Lee  Tung  Tin  only,  and  the  other  defend- 
ants not  having  appeared,  a  trial  was  had, 
resulting  in  a  decree  perpetually  enjoining 
any  further  trespass  upon  plaintiff's  prem- 
ises, and  awarding  him  the  sum  of  $750  as 
damages,  from  which  Lee  Tung  Yin  appeals. 

Mr.  W.  T.  Mnlr  for  appellant. 

M r.  T.  H.  Crawford  for  respondent. 

Moore,  J.,  delivered  the  opinion  of  the 
court: 

It  is  argued  by  appellant's  counsel  that 
the  plaintiff  consented  to  the  cutting  of  the 
timber,  and  hence,  invoking  the  maxim, 
Volenti  non  fit  injuria,  that  the  decree  is 
erroneous.  But  the  court  found  that  no 
agreement  had  ever  been  entered  into  by  the 
plaintiff  with  Johnson,  or  any  other  person, 
for  a  right  of  way  for  said  proposed  rail- 
road, nor  had  any  license  been  granted  by 
him  whereby  said  timber  might  be  cut,  and, 
as  the  preponderance  of  the  testimony,  in 
our  judgment,  supports  such  finding,  it  will 
not  be  disturbed.  The  timber  having  been 
cut  by  the  Chinese  laborers  without  any  li- 
cense therefor,  the  question  to  be  considered 
is  whether  Lee  Tung  Yin  was  at  that  time 
their  master,  and  therefore  liable  for  the 
damage  which  they  caused,  for  the  principle 
of  respondeat  superior  is  founded  upon  the 
maxim.  Qui  faeit  per  alium,  faoit  per  se, 
and,  unless  such  relation  existed  at  the  time 
the  trespass  was  committed,  the  appellant 
is  not  liable  therefor.  Boswell  v.  Laird,  8 
Cal.  469,  68  Am.  Dec.  345;  Blake  v.  Ferris, 
5  N.  Y.  48,  55  Am.  Dec.  304.  It  was  al- 
leged in  the  original  answer  that  the  labor- 
ers who  cut  said  timber  were  at  that  time 
in  the  employ  of  the  Wing  Chin  Lung  Com- 
pany and  Johnson,  but  that  they  were  act- 
ing under  the  orders  of  the  latter.  In  the 
amended  answer  it  is  averred  that  Lee  Tung 
Yin  had  no  knowledge  of  the  employment 
in  which  .the  laborers,  or  any  of  them,  were 
to  be  engaged,  except  that  they  were  to  be 
employed  in  railroad  construction ;  and  that 
all  the  acts  complained  of  were  done  by  said 
laborers  under  the  exclusive  control  and  di- 
rection of  Johnson,  and  without  the  knowl- 
edge, consent,  control,  or  direction  of  Lee 
Tung  Yin.  The  original  answer  was  offered 
in  evidence,  and  testimony  introduced  tend- 
ing to  show  that  by  securing  an  assignment 
of  the  subsidy  contract  and  of  Johnson's 
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interest  in  the  depot  grounds,  Lee  Tung  Yin 
undertook  to  build  the  first  10  miles  of  rail- 
road, and  that  the  laborers  who  cut  the  tim- 
ber were  his  servants.  Yin,  as  a  witness 
in  his  own  behalf,  testified  that  the  original 
answer  was  prepared  by  his  counsel,  and 
that  he  subscribed  his  name  thereto,  and 
verified  the  pleading  without  observing  the 
allegation  that  he  was  interested  with  John- 
son in  building  the  railroad.  The  testimony 
of  C.  E.  Cochran,  called  by  the  plaintiff  in 
rebuttal,  would  seem  to  imply  that  Yin  was 
interested  with  Johnson  in  the  enterprise; 
but  this  witness  had  theretofore  said  that  he 
did  not  understand  that  Yin  was  building 
the  road,  but  that  Johnson  was  construct- 
ing it,  and  that  the  former  had  taken  an  as- 
signment of  the  subsidy  contract  and  a  con- 
veyance of  the  depot  rights  in  order  to  se- 
cure the  payment  of  the  money  which  it 
would  be  necessary  to  advance  to  the  labor- 
ers. We  think  the  evidence  clearly  shows 
that  Yin  never  agreed  to  build  any' part  of 
the  railroad,  and  that  he  took  said  assign- 
ment and  conveyance  aa  security  to  indem- 
nify him  for  the  expense  which  his  firm 
was  obliged  to  incur.  "The  characteristics 
of  the  position  of  a  master,"  say  Roberts  & 
Wallace,  in  their  work  on  the  Duty  and  Lia- 
bility of  Employers,  3d  ed.  62,  "are  the  fol- 
lowing: (1)  The  engaging  of  the  servant; 
(2)  the  payment  of  wages ;  (3)  the  power  of 
dismissal;  (4)  the  control  of  the  servant's 
actions."  In  commenting  upon  the  fourth 
distinguishing  test  of  relationship,  these  au- 
thors say:  "The  power  of  controlling  the 
servant's  actions  is  undoubtedly  the  most 
important  element  for  consideration  in  de- 
termining whether  the  relationship  of  mas- 
ter and  servant  exists  between  any  two  per- 
sons, and  it  is  the  only  one  which,  by  it- 
self, can  be  at  all  depended  upon;  the  chief 
value  of  the  three  tests  above  mentioned 
consisting  in  the  assistance  they  afford  in 
discovering  the  person  who  has  this  power, 
for  the  true  principle  of  a  master's  liability 
to  the  public  for  the  acts  of  his  servants  is 
tha.t  the  master  has  control  over  their  ac- 
tions in  their  capacity  as  such,  and  that  it 
is  his  duty  so  to  exercise  his  control  that 
no  injury  is  occasioned  by  his  business  in- 
fringing upon  the  rights  of  third  persons." 
Id.  68.  To  the  same  effect,  see  Shear  to.  & 
Redf.  Neg.  3d  ed.  ft  73;  2  Thomp.  Neg.  909; 
Wood,  Mast.  &  S.  2d  ed.  §  817;  Mound  City 
Paint  &  Color  Co.  v.  Conlon,  92  Mo.  221,  4 
S.  W.  922.  The  Wing  Chin  Lung  Company 
and  Ung  Cuey  engaged  the  Chinese  laborers, 
selected  aa  their  bookman  or  foreman  one 
Young  John,  who  communicated  and  inter- 
preted Johnson's  orderB  to  the  laborers,  kept 
their  time,  and  was  to  pay  them  for  their 
labor  from  money  to  be  furnished  by  the 
Wing  Chin  Lung  Company  and  Ung  Cuey. 
These  laborers  were  undoubtedly  the  serv 
ants  of  the  parties  agreeing  to  furnish  them, 
but  such  relationship  would  not  preclude 
them  from  becoming  Johnson's  servants; 
for,  as  was  said  by  Mr.  Justice  Morton  in 
Coughlan  v.  Cambridge,  166  Mass.  268,  44 
N.  E.  218:  "It  is  well  settled  that  one  who 
is  the  general  servant  of  another  may  be 
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lent  or  hired  by  his  master  to  another  for 
some  special  service,  so  as  to  become,  as  to 
that  service,  the  servant  of  such  third  party. 
The  test  is  whether,  in  the  particular  serv- 
ice which  he  is  engaged  to  perform,  he  con- 
tinues liable  to  the  direction  and  control  of 
his  master,  or  becomes  subject  to  that  of  the 
party  to  whom  he  is  lent  or  hired,"  It  will 
be  remembered  that  the  laborers  to  be  fur- 
nished by  Wing  Chin  Lung  Company  were 
to  work  faithfully,  and  at  such  times  and 
places  upon  the  line  of  railway  as  they 
might  be  directed  by  Johnson's  orders.  The 
court  found  that  Lee  Tung  Tin  had  super- 
vision of  said  laborers,  and  employed  and 
discharged  them.  The  record  fails  to  show 
who  was  authorized  to  discharge  these  lab- 
orers, but,  as  the  Wing  Chin  Lung  Company 
engaged  them,  it  may  reasonably  be  inferred 
that  they  might  dispense  with  their  serv- 
ices ;  and  it  may  also  be  inferred  that  John- 
son could  discharge  such  of  them  as  did  not 
correspond  with  the  terms  of  the  agreement 
in  respect  to  their  being  able-bodied  and 
willing  to  work  as  directed.  The  supervi- 
sion of  the  laborers  by  Lee  Tung  Yin,  as 
found  by  the  court,  is  probably  predicated 
upon  the  selection  of  a  bookman  or  foreman 
by  the  Wing  Chin  Lung  Company,  and  from 
the  following  clause  contained  in  their  con- 
tract with  Johnson,  to  wit:  "And  it  is 
further  agreed  by  the  said  party  of  the  first 
part  [Johnson]  that  payments  for  the  work 
to  be  done  and  performed  under  this  agree- 
ment shall  be  made  on  the  15th  day  of  each 
month  next  succeeding  the  month  in  which 
such  labor  is  performed,  and  that  the  said 
party  of  the  first  part  will  supply  one  of 
the  parties  of  the  second  part,  or  an  agent 
to  be  selected  by  the  parties  of  the  second 
part,  free  of  cost  of  the  parties  of  the  second 
part,  with  transportation  to  and  from  Port- 
land and  Union  and  to  the  points  where  said 
laborers  may  be  employed  from  time  to  time, 
so  as  to  enable  the  said  parties  of  the  sec- 
ond part  to  oversee  said  laborers,  supervise, 
and  pay  them  off."  Young  John,  "the  book- 
man or  foreman"  selected  by  the  Wing  Chin 
Lung  Company,  as  a  witness  for  the  defend- 
ant testified  that  he  received  orders  from 
Johnson,  communicated  them  to  the  Chinese 
laborers,  who  performed  work  as  so  direct- 
ed, and  that  he  kept  their  time,  so  as  to 
know  what  sums  to  pay  them  for  their  la- 
bor. We  think  it  cannot  be  said,  from  the 
service  rendered  by  Young  John,  that  Lee 
Tung  Yin  thereby  "had  supervision  of  the 
said  laborers;"  for,  while  the  person  so  se- 
lected is  denominated  a  "foreman,"  it  is  evi- 
dent that  he  was  employed  as  a  "bookman" 
to  keep  a  record  of  the  labor  performei  by 
the  Chinese,  and  that  he  was  powerless  to  di- 
rect the  time,  place,  or  manner  of  service  to 
be  performed  by  them.  Nor  do  we  think  it 
is  reasonably  inferable  from  the  clause  of 
the  contract  so  quoted  that  Lee  Tung  Yin 
"had  supervision  of  the  said  laborers;"  for, 
Johnson  having  stipulated  that  on  the  15th 
of  each  month  he  would  supply  one  of  the 
parties  agreeing  to  furnish  the  laborers,  or 
their  agent,  free  transportation  from  Port- 
land and  Union  to  the  place  where  said  la- 
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borers  might  be  employed,  from  time  to 
time,  so  as  to  enable  such  person  to  oversee 
the  laborers,  supervise,  and  pay  them  off,  it 
is  evident  that  no  authority  was  reserved  to 
direct  the  laborers  where  to  work,  or  to  pre- 
scribe the  time  or  manner  of  their  service. 
It  is  also  manifest,  we  think,  that  Young 
John  was  not  the  person  contemplated  by 
the  parties  as  the  representative  of  the 
Wing  Chin  Lungr  Company  "to  oversee  said 
laborers:"  for  the  transportation  of  the  for- 
mer was  stipulated  for  in  another  clause  of 
the  contract,  to  the  effect  that  Johnson 
would  pay  one  half  of  the  fare  of  the  first 
quota  of  laborers,  including  the  "bookman," 
from  Portland  to  Union.  ThiB  deduction 
seems  to  be  established  by  the  fact  that  it 
was  stipulated  by  the  parties  that  the  "book- 
man" would  remain  with  the  laborers  dur- 
ing the  time  they  worked  for  Johnson,  while 
the  agent  who  was  to  represent  the  Wing 
Chin  Lung  Company  was  expected  to  visit 
Union,  or  the  place  where  the  laborers  were 
working,  on  the  15th  of  each  month  only; 
and  hence  we  conclude  that  Lee  Tung  Yin 
did  not  have  the  supervision  of  the  said  la- 
borers, but  that,  as  far  as  he  was  able,  he 
had  surrendered  the  control  thereof  to  John- 
son, whose  orders,  as  interpreted  by  Young 
John,  they  were  bound  to  and  did  obey. 
The  decision  we  have  reached  in  respect  to 
the  control  of  the  laborers  narrows  the  in- 
quiry to  whether  Lee  Tung  Yin,  who  was 
in  no  manner  interested  in  the  construction 
of  the  railroad,  and  had  no  knowledge  of  the 
trespass  prior  to  its  commission,  and  never 
thereafter  ratified  it,  is  liable  therefor  be- 
cause the  servants  engaged  by  his  firm,  and 
to  which  they  looked  for  their  compensa- 
tion, did  the  cutting  complained  of  in  exe- 
cuting the  orders  of  the  person  to  whom  they 
were  hired.  Notwithstanding  there  is  a  de- 
cided contrariety  of  judicial  utterance  upon 
the  subject,  it  may  be  said,  by  way  of  illus- 
tration, though  not  involved  therein,  that  it 
has  been  held  that  a  master  who  hires  his 
servants  to  another,  to  whom  he  has  sur- 
rendered the  entire  control,  is  nevertheless 
liable  for  their  negligence,  upon  the  assump- 
tion that,  having  the  selection  of  the  serv- 
ants chosen,  it  is  reasonable  that  he  who 
made  the  choice  of  a  disqualified  or  careless 
person  should  be  responsible  for  any  injury 
that  may  result  from  the  negligence  or  want 
of  skill  of  the  person  so  employed.  Hobbit 
v.  London  d  N.  W.  R.  Co.  4  Exch.  254; 
Stewart  v.  California  Improv.  Co.  131  Cal. 
125,  52  L.  R.  A.  205,  63  Pac  177.  If  it  be 
admitted  that  the  rule  just  adverted  to  is 
applicable  in  this  state,  it  could  have  no 
bearing  upon  the  case  at  bar ;  for  the  injury 
cf  which  the  plaintiff  complains  did  not  re- 
sult from  any  want  of  care  on  the  part  of 
Lee  Tung  Yin,  or  of  the  firm  of  which  he 
was  a  member,  in  the  selection  of  the  labor- 
ers hired  to  Johnson.  In  Ames  v.  Jordan, 
71  Me.  540,  36  Am.  Rep.  352,  the  plaintiff 
hired  to  the  defendant  a  pair  of  horses  and 
furnished  a  driver  therefor,  who  was  to  use 
the  team  in  hauling  logs,  and  while  so  em- 
ployed the  horses  were  drowned.  In  an 
action  to  recover  the  damages  thus  sub- 
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tained,  it  was  held  that,  if  the  loss  was  oc- 
casioned by  the  negligence  of  the  driver,  no 
recovery  could  be  had,  but  that  if  it  resulted 
from  the  defendant's  want  of  care  in  pro- 
viding a  safe  landing  place,  he  was  liable 
therefor.  Mr.  Chief  Justice  Appleton, 
speaking  for  the  court  in  deciding  the  case, 
says:  "It  is  true,  the  horses  and  driver 
were  under  the  control  and  management  of 
the  defendant,  and  he  was  responsible  for 
whatever  was  done  in  pursuance  of  his  or- 
ders. He  was  to  see  that  the  landing  place 
provided  for  logs  was  a  safe  one,  and,  if  not 
so,  he  was  responsible  therefor.  The  driver, 
in  obeying  his  orders,  is  his  servant,  for 
whose  acts  he  is  liable  so  far  as  within  the 
scope  of  his  employment;  but  the  results  of 
his  incompetency  the  plaintiff  must  bear, 
for  he  should  have  furnished  a  suitable  serv- 
ant." Johnson,  having  directed  the  labor- 
ers to  cut  the  timber,  is  liable  for  the  injury 
which  resulted  from  the  execution  of  his 
order,  and,  as  Lee  Tung  Yin  had  no  knowl- 
edge of  the  trespass  prior  to  its  commission, 
did  not  ratify  it  thereafter,  was  not  inter- 
ested in  the  construction  of  the  railroad,  and 
had  no  voice  in  directing  the  laborers  how, 
when,  or  where  to  work,  he  cannot  be  re- 
sponsible for  the  injury  which  he  was  pow- 
erless to  prevent,  and  hence  the  decree  is 
reversed,  and  the  suit  dismissed. 


Thomas  J.  BROSNAN,  Appt., 

v. 

W.  P.  HARRIS,  Respt. 
(39  Or.  148.) 

The  right  to  appropriate  the  water  of 
a  spring1  which  has  no  natural  stream  flow- 
ing therefrom  exists  under  a  statute  provid- 
ing that  all  ditches  constructed  for  the  pur- 
pose of  utilizing  the  spring  waters  of  the 
state  shall  be  governed  by  the  same  laws  as 
ditches  constructed  for  the  purpose  of  utilis- 
ing the  waters  of  running  streams. 

(August  5,  1901.) 

APPEAL  by  complainant  from  a  decree  of 
the  Circuit  Court  for  Malheur  County 
Vn  favor  of  defendant  in  a  suit  to  enjoin  the 
diversion  of  the  water  from  a  spring.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Will  B.  King  and  F.  M.  Sax- 
ton,  for  appellant: 

The  act  of  Congress  of  July  26,  1866  (14 
U.  8.  Stat,  at  L.  252,  chap.  262)  together 
with  the  act  of  July  9,  1870  ( 16  U.  S.  Stat, 
at  L.  218,  chap.  236),  expressly  gives  to  the 


Srior  appropriator  of  water  upon  the  public 
omain  a  vested  right  thereto,  and  any  per- 
son afterwards  acquiring  title  to  land  af- 
fected thereby  takes  the  same  subject  to  any 
vested  and  accrued  water  right. 
'  Long,  Irrigation,  1901,  §  28;  De  Necochea 
v.  Curtis,  80  Cal.  397,  20  Pac.  564,  22  Pac 
198. 

This  act  of  Congress  is  aided  by  an  act  of 
the  legislative  assembly  of  Oregon  (Sess. 
Laws  1893,  p.  150)  relative  to  the  appropri- 
ation of  "waste,  spring,  and  seepage  waters." 

At  the  time  appellant  made  the  diversion 
of  the  water  from  the  spring  in  question  ths 
land  on  which  the  spring  arose  did  not  be- 
long to  the  respondent,  and  he  had  no  claim 
thereto.  Respondent  therefore  took  said 
lands  subject  to  the  vested  and  accrued  wa- 
ter right  of  appellant. 

Kaler  v.  Campbell,  13  Or.  596;  Carson  v. 
Qentner,  33  Or.  517,  43  L.  R.  A.  130,  52  Pac 
506;  Drake  v.  Earhart,  2  Idaho,  716,  23  Pac 
543;  Qeddis  v.  Parish,  1  Wash.  587,  21  Pac 
314;  Hill  v.  Lenormand  (Ariz.)  16  Pac.  268; 
De  Necochea  v.  Curtis,  80  Cal.  397,  20  Pac 
563,  22  Pac  198;  Basey  v.  Gallagher,  20 
Wall.  683,  22  L.  ed.  454;  Jennison  v.  Kirk, 
98  U.  S.  453,  25  L.  ed.  240;  Bruening  v.  Dorr, 
23  Colo.  195,  35  L.  R.  A.  640,  47  Pac.  290; 
Mahoney  v.  Neisvxmger  (Idaho)  59  Pac 
561. 

Even  in  the  absence  of  the  statutory  pro- 
visions of  our  state,  water  flowing  from 
springs  may  be  appropriated  by  means  of  a 
ditch  taking  the  water  from  the  spring,  and 
the  owner  of  the  land  on  which  the  spring 
rises  may  be  restrained  from  diverting  the 
water  therefrom. 

Long,  Irrigation,  1901,  §§  32,  60;  Cross  v. 
Kitts,  69  Cal.  217,  58  Am.  Rep.  558,  10  Pac 
409;  Ely  v.  Ferguson,  91  Cal.  187,  27  Pac 
587;  Taylor  v.  Abbott,  103  Cal.  421,  37  Pac 
408;  Williams  v.  Barter,  121  Cal.  47,  53  Pac. 
405;  De  Necochea  v.  Curtis,  80  Cal.  397,  20 
Pac.  563,  22  Pac.  198;  Gould,  Waters,  3d  ed. 
§§  281,  543;  Cole  Silver  Min.  Co.  v.  Virginia 
d  G.  H.  Water  Co.  1  Sawy.  470,  Fed.  Cas. 
No.  2,989;  Lorenz  v.  Waldron,  96  Cal.  243, 
31  Pac.  54. 

To  constitute  a  valid  appropriation,  there 
must  be  an  actual  diversion  of  the  water 
from  its  source  of  supply,  with  intent  to  ap- 
ply it  to  some  beneficial  use,  followed  by  an 
actual  application  of  the  water  to  the  use 
designed,  or  to  some  other  useful  purpose, 
within  a  reasonable  time. 

Long,  Irrigation,  §  36;  Gould,  Waters,  3d 
ed.  235,  236;  Black's  Pomeroy,  Riparian 
Rights,  §5  47-50,  53;  Low  v.  Rieor,  25  Or. 
561,  37  Pac.  82;  Nevada  Ditch  Co.  v.  Ben- 
nett, 30  Or.  59,  45  Pac  472;  Hindman  v. 
Rizor,  21  Or.  112,  27  Pac.  13 ;  Sieber  v.  Frink, 


Note. — For  cases  in  this  series  as  to  right 
to  appropriate  waters  of  spring,  see  also  Bruen- 
ing v.  Dorr  (Colo.)  85  L.  R.  A.  640;  Southern 
P.  R.  Co.  v.  Dufour  (Cal.)  19  L.  R.  A.  92 ;  Paine 
▼.  Chandler  (N.  Y.)  19  L.  R.  A.  99;  Lord  v. 
Meadville  Water  Co.  (Pa.)  8  L.  R.  A.  202;  and 
Bckerson  v.  Crippen  (N.  Y.)  1  L.  R.  A.  487. 

As  to  rights  in  percolating  waters  and  sub- 
terranean streams,  see  Sullivan  v.  Northern  Spy 
Min.  Co.   (Utah)   30  L.  R.  A.  186,  and  note; 
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Southern  P.  R.  Co.  v.  Dufour  (Cal.)  19  L.  R.  A. 
92,  and  note;  Tampa  Waterworks  Co.  v.  Cline 
(Fla.)  83  L.  R.  A.  876;  Wheel ock  v.  Jacobs 
(Vt.)  43  L.  R.  A.  105 ;  Willis  v.  Perry  (Iowa) 
26  L.  R.  A.  125;  Smith  v.  Brooklyn  (N.  Y.)  45 
L.  R.  A.  664 ;  VIneland  Irrig.  Diet.  v.  Asusa 
Irrlg.  Co.  (Cal.)  46  L.  R.  A.  820;  Willow  Creek 
Irrig.  Co.  v.  Mlchaelsen  (Utah)  51  L.  R.  A. 
280 ;  and  Forbell  v.  New  York  (N.  Y.)  51  L.  R. 
A.  695. 
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7  Col  >.  148,  2  Pac.  901 ;  King  v.  Edwards,  1 
Mont.  235;  Fort  Morgan  Land  A  Canal  Co. 
v.  South  Platte  Ditch  Co.  18  Colo.  1,  30  Pac 
1033 ;  Basey  v.  Gallagher,  20  Wall.  683,  22  L. 
ed.  464. 

Appellant  is  entitled  to  a  reasonable  time 
in  which  to  complete  his  appropriation,  and, 
when  perfected,  his  rights  relate  back  to  the 
date  when  the  first  step  was  taken,  and  he 
is  entitled  to  protection  in  his  rights,  under 
the  law,  during  such  time. 

Black's  Pomeroy,  Riparian  Rights,  $  55; 
Gould,  Waters,  3d  ed.  §  236;  Long,  Irriga- 
tion, S  51 ;  Cole  v.  Logan,  24  Or.  304,  33  Pac. 
568;  Nevada  Ditch  Co.  v.  Bennett,  30  Or. 
59,  45  Pac.  472. 

Messrs.  J.  I*.  Rand,  R.  O.  Wneeler, 
and  Smith  A  Heilner,  for  respondent: 

The  water  of  springs  which  are  the  source 
of  supply  to  running  streams  forms  a  part 
of  any  appropriation  of  the  waters  of  such 
streams,  and  the  prior  appropriator  will  be 
protected  in  its  use. 

Low  v.  Schaffer,  24  Or.  239,  33  Pac.  678; 
Strait  v.  Brown,  16  Nev.  317,  40  Am.  Rep. 

In  such  case  the  waters  of  such  springs 
must  flow  in  well-defined,  natural  channels 
to  such  stream. 

Low  y.  Schaffer,  24  Or.  239,  33  Pac.  678; 
Simmons  v.  Winters,  21  Or.  35,  29  Pac  7; 
Black's  Pomeroy,  Riparian  Rights,  1st  ed.  $ 
62.    See  Sess.  Laws  1893,  §  1,  p.  150. 


Ch.  J.,  delivered  the  opinion  of  the 
court: 

This  is  a  suit  to  restrain  the  diversion  of 
and  interference  with  the  water  of  a  certain 
spring  in  Malheur  county,  known  as  "Fox 
Spring."  Prior  to  August  4,  1899,  the  land 
upon  which  it  is  situated  was  unoccupied 

Sublic  land  of  the  United  States.  In  Novem- 
er,  1898,  the  plaintiff  cut  a  ditch  or  trench 
some  30  feet  long  through  the  rim  or  em- 
bankment inclosing  the  spring,  through 
which,  in  April,  1899,  he  conducted  its  wa- 
ters into  a  'Hund  of  a  trail  or  swale  that  the 
snow  water  had  made  through  there,  and 
run  it  through  this  channel  to"  his  premises, 
a  quarter  to  half  a  mile  distant,  to  be  used, 
and  which  was  used,  for  watering  stock  and 
other  purposes,  the  surplus  evaporating  or 
disappearing  in  the  ground  without  reaching 
any  natural  watercourse.  In  May,  1899,  he 
filed  what  he  intended  to  be  a  notice  of  loca- 
tion of  all  the  waters  of  the  spring,  but 
which  proved  insufficient  for  want  of  a  def- 
inite description,  and  soon  thereafter  con- 
tracted with  some  workmen  to  enlarge  and 
develop  the  spring,  and  lay  pipe  therefrom 
to  his  premises,  so  as  to  preserve  all  the 
water  for  use  during  the  summer  months, 
when  it  was  his  only  natural  supply.  Be- 
fore, however,  any  of  this  work  was  done, 
with  the  exception  of  opening  out  and  en- 
larging the  trench  previously  dug,  the  de- 
fendant took  up  the  land  on  which  the 
spring  is  situated  as  a  homestead,  and  for- 
bade plaintiff  from  taking  or  using  the 
water  therefrom.  The  defendant,  in  his  an- 
swer and  testimony,  admits  the  existence  of 
the  spring,  and  says  that  at  the  time  he  en- 
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tered  upon  the  premises  there  was  about  an 
inch  and  a  half  of  water  flowing  from  it 
through  an  opening  in  the  rim  or  embank- 
ment down  to  the  plaintiff's  premises.  The 
court  below  decided  in  favor  of  the  defend- 
ant, holding  that  the  waters  of  the  spring 
were  not  subject  to  appropriation,  for  the 
reason  that  there  is  no  natural  stream  flow- 
ing therefrom,  and  it  is  not  tributary  to, 
nor  does  it  form  a  part  of,  any  natural  wa- 
tercourse. The  argument  is,  in  effect,  that 
the  waters  of  a  perennial  spring  are  not  sub- 
ject to  appropriation  unless  they  flow  in  a 
natural  channel  or  form  part  of  a  water- 
course. There  seem  to  be  but  few  cases  in 
which  the  rights  of  the  appropriator  of  the 
waters  of  such  a  spring,  as  against  a  subse- 
quent grantee  of  the  government,  have  been 
considered.  If  the  water  rises  to  the  sur- 
face so  as  to  form  a  stream,  it  may,  of  course, 
be  appropriated  (De  Necochea  v.  Curtis,  80 
Cal.  397,  20  Pac.  563,  22  Pac.  198),  even  by 
the  construction  of  ditches  up  to  the  spring 
(Ely  v.  Ferguson,  91  Cal.  187,  27  Pac.  587). 
And  in  Cross  v.  Kitts,  69  Gal.  217,  58  Am. 
Rep.  558,  10  Pac.  409,  the  right  to  acquire 
title  to  percolating  waters  by  appropriation 
is  recognized,  so.far,  at  least,  as  to  entitle 
the  grantee  of  the  water  right  to  hold  the 
same  against  a  subsequent  grantee  of  the 
mining  claim  on  which  the  water  was 
brought  to  the  surface.  But  it  was  subse- 
quently held  that  no  right  can  be  acquired 
by  appropriation  to  the  waters  of  a  spring 
formed  by  percolation.  Southern  P.  R.  Co. 
v.  Dufour,  95  Cal.  615, 19  L.  R.  A.  92,30  Pac. 
783.  In  the  latter  case,  however,  the  ques- 
tion was  as  to  the  sufficiency  of  an  alleged 
appropriation  of  water  on  state  land  under 
the  statute  of  California,  and  may,  perhaps, 
on  that  ground,  be  distinguished  from  the 
case  in  hand.  A  decision  directly  in  point 
is  that  of  Sullivan  v.  Northern  Spy  Min.  Co. 
11  Utah,  438,  30  L.  R.  A.  186,  40  Pac.  709, 
in  which  it  is  held  that  the  discoverer  of  a 
flow  of  percolating  water  on  public  lands 
may,  by  digging  wells  and  improving  them, 
and  constantly  using  the  water  for  beneficial 
purposes,  acquire  a  right  to  take  it  from 
such  wells  as  against  one  who,  by  subsequent 
location  acquires  title  to  the  land.  The 
principle  upon  which  this  decision  is 
grounded  is  that,  where  one  goes  upon  pub- 
lic, unoccupied  land  of  the  united  States, 
and  diverts  the  water  thereon  from  its  natur- 
al source,  and  puts  it  to  some  beneficial  use, 
he  thereby  acquires  a  right  (which  has  been 
recognized  by  the  legislation  of  Congress, — 
U.  S.  Rev.  Stat.  $8  2339,  2340)  to  continue 
such  diversion  and  use  as  against  a  subse- 
quent settler  upon  the  land;  and  it  is  un- 
important whether  the  diversion  is  from  a 
natural  watercourse,  or  a  spring,  or  a  well 
formed  by  percolation.  Whatever  doubt 
may  exist  elsewhere  upon  the  question,  it 
would  seem  that  the  right  to  make  such  an 
appropriation  of  waste,  spring,  or  seepage 
water  finds  recognition  in  the  legislation  of 
this  state.  The  act  of  1893  (Sess.  Laws 
1893,  p.  150)  governing  the  right  of  priority 
to  waste,  spring,  and  seepage  waters  pro- 
vides that  all  ditches  now  constructed,  or 
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hereafter  to  be  constructed,  for  the  purpose 
of  utilizing  the  waste,  spring,  or  seepage 
waters  of  the  state,  shall  be  governed  by  the 
same  laws  relating  to  priority  of  right  as 
ditches  constructed  for  the  purpose  of  utiliz- 
ing the  waters  of  running  streams.  Under 
this  provision  there  would  seem  to  be  no  dis- 
tinction between  the  right  to  appropriate  the 
waters  of  running  streams  and  those  of 
springs. 

The  decree  of  the  court  below  is  therefore 
reversed,  and  one  will  be  entered  here  in 
plaintiff's  favor. 


George  JONES  et  al. 
v. 

George  CONN. 
(39  Or.  30.) 

1.  The  rifflit  of  a  riparian  proprietor 
to  use  the  water  for  irrigating*  pur- 
poses is  not  limited  to  the  tract  of  land  bor- 
dering on  the  stream,  as  first  segregated  and 
sold  by  the  government,  but  extends  to  lands 
lying  back  of  such  tract  and  purchased  by  him 
from  other  persona  * 

2.  Irrigation  of  riparian  land  cannot 
be  prevented  by  the  fact  that  it  is 
divided  from  the  stream  by  a  natural 
ridge  over  which  the  water  will  not  flow 
through  ditches  wholly  on  the  proprietor's 
own  land,  and  which  will  prevent  Its  return 
to  the  stream. 

B.  A  lower  riparian  proprietor  cannot 
complain  of  the  use  by  an  upper  proprietor 
of  water  for  irrigating  purposes,  If  the 
amount  taken  Is  not  sufficient  to  materially 
injure  him  or  to  Interfere  in  any  substantial 
way  with  his  right  as  a  riparian  proprietor. 

4.  Water  cannot  be  taken  from  a 
stream  to  Irrigate  riparian  land,  in  such 
quantities  as  to  materially  Injure  lower  pro- 
prietors on  the  stream. 

On  rehearing. 

5.  A  suit  to  enjoin  threatened  diver- 
sion of  water  to  a  certain  amount  for  Irri- 
gating purposes,  under  a  claim  of  absolute 
right,  through  a  ditch  already  constructed, 
will  not  be  dismissed  merely  because  that 
amount  has  not  been  used  and  the  complain- 
ing party  has  not  proved  actual  injury. 

6.  Costs  may  be  awarded  against  one 
who  has  constructed  a  ditch  with  the 
avowed  purpose  of  diverting  a  certain  quan- 
tity of  water  from  a  stream,  in  an  action  to 
enjoin  him  from  so  doing,  'although  at  the 
time  of  trial  he  has  not  done  so  and  in  fact 
has  caused  no  injury  to  the  complaining 
party. 

(April  29,  1901.) 

CROSS- APPEALS  from  a  judgment  of  the 
Circuit  Court  for  Lake  County  enjoin- 
ing defendant  from  taking  water  from  a 

Note. — For  another  case  in  this  series  as  to 
right  to  take  water  from  stream  for  use  on  non- 
riparian  lands,  see  Gould  v.  Eaton  (Cal.)  88  L. 
R.  A.  181. 

As  to  right  to  divert  water  from  stream  for 
Irrigation  purposes  generally,  see  Charnock  v. 
HIgiicrra  (Cal.)  82  L.  R.  A.  190,  and  Wiggins 
▼.  Muscuplabe  Land  &  Water  Co.  (Cal.)  32  L. 
R.  A.  667. 
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stream  for  irrigation  purposes  to  the  injury 
of  the  rights  of  riparian,  proprietors  on  the 
stream  below;  the  plaintiffs  appealing  from 
so  much  of  the  decree  as  refused  to  enjoin 
the  use  of  the  water  on  certain  land,  and 
defendant  appealing  from  so  much  as  refused 
to  dismiss  the  bill  and  awarded  costs 
against  him.    Affirmed. 

Statement  by        -in,  Ch.  J.: 

This  is  a  suit  to  enjoin  the  defendant, 
Conn,  from  diverting  the  waters  of  Chewau- 
can  river  through  a  ditch  recently  construct- 
ed by  him.  The  plaintiffs  are  riparian  pro- 
prietors on  the  river,  and  the  owners  in  sev- 
eralty of  divers  tracts  of  arid  land,  aggre- 
gating several  thousand  acres.  These  lands 
are  level,  and,  when  irrigated,  very  fertile, 
but  valueless  without.  The  defendant  is 
an  upper  riparian  proprietor,  owning  875 
acres,  through  which  the  river  flows  a  dis- 
tance of  If  to  2  miles,  dividing  on  his  prem- 
ises into  two  main  channels,  flowing  north- 
easterly and  southeasterly,  which  in  turn 
subdivide  into  numerous  channels  and 
sloughs,  through  each  of  which  the  waters 
of  the  river  have  been  wont  to  flow  from 
time  immemorial.  The  greater  portion  of 
defendant's  land  is  elevated  from  75  to  80 
feet  above  the  river.  Three  hundred  and 
twenty  acres  of  it  are  contiguous  to,  but  ac- 
quired by  different  conveyances  from,  land 
immediately  bordering  on  the  stream.  In 
the  fall  of  1S96  and  spring  of  1897  the  de- 
fendant constructed  the  ditch  in  question  for 
the  purpose  of  irrigating  his  upland,  and 
furnishing  better  power  to  a  grist  mill,  situ- 
ated on  the  river  a  short  distance  below  its 
forks,  which  he  had  theretofore  owned  and 
operated  with  water  conveyed  through  a 
ditch  about  \  mile  long,  located  on  his  own 
premises.  The  new  ditch  taps  the  river  \\ 
or  2  miles  above  his  property,  and  has  a 
carrying  capacity  of  about  2,500  inches. 
The  upland  he  proposes  to  so  irrigate  is 
somewhat  lower  than  the  bluff  between  it 
and  the  river,  and  slopes  slightly  away 
therefrom,  so  that  it  is  contended  that  any 
water  used  thereon  for  irrigation  cannot 
find  its  way  by  percolation  back  into  the 
river.  The  object  of  this  suit  is  to  enjoin 
the  defendant  from  using  water  through  this 
ditch,  on  the  theory  that  it  is  a  wasteful 
and  unnecessary  means  of  supplying  power 
to  his  mill,  and  that  the  land  he  proposes  to 
irrigate  is  nonriparian.  The  defendant 
avers  that  all  his  lands  are  riparian,  and 
that,  as  a  riparian  proprietor,  he  is  entitled 
to  2,675  inches  of  water  for  domestic,  stock, 
irrigating,  and  manufacturing  purposes; 
that  all  of  his  land  is  arid,  and  capable  of 
being  irrigated  from  the  river,  which  car- 
ries a  large  amount  of  water  during  the  irri-  * 
gating  season;  that  the  amount  he  proposes 
to  take  and  consume  therefrom  is  reasona- 
bly necessary  for  the  purposes  indicated,  and 
will  not  be  of  any  material  injury  to  the 
plaintiffs,  or  any  of  them.  The  court  be- 
low found  that  the  defendant  was  entitled 
to  tak"  water  through  the  ditch  in  question, 
but  not  to  use  it  for  the  irrigation  of  lands 
contiguous  to,  but  acquired    by    different 
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conveyances  from,  land  abutting  directly  on 
the  stream,  when  such  *jse  will  actually  and 
sensibly  affect  the  rights  of  the  plaintiffs  as 
riparian  proprietors,  and  entered  a  decree 
perpetually  enjoining  and  restraining  him 
from  diverting  any  of  the  waters  of  the  river 
to  irrigate  such  land,  "to  the  actual  and 
perceptible  injury  of  the  plaintiffs  as  ripa- 
rian proprietors  upon  their  riparian  lands." 
From  this  decree  both  parties  appeal. 

Messrs.  E.  D.  Sperry,  E.  M.  Brattain, 
and  Austin  8.  Hammond,  for  plaintiffs: 

The  waters  of  permanent  running  streams 
and  of  inland  lakes  are  sacred  to  the  com- 
mon use,  alike,  of  all  the  riparian  owners  up- 
on their  borders,  and  "even  the  state,  by  its 
power  of  eminent  domain,  cannot  give  any 
more  extensive  or  exclusive  rights  to  one 
proprietor  under  color  of  a  public  use,  with- 
out making  provisions  for  compensation  to 
all  the  proprietors  whose  natural  rights 
would  thus  be  invaded." 

Pom.  Riparian  Rights,  §  4;  Gould,  Wa- 
ters, 2d  ed.  204-209;  Eayden  v.  Long,  8  Or. 
245;  Weiss  v.  Oregon  Iron  d  Steel  Co.  13 
Or.  406,  11  Pac.  255. 

Use  of  water  by  a  riparian  owner  must 
be  reasonable  and  by  reasonable  means. 

Pom.  Riparian  Rights,  §  138;  Gould,  Wa- 
ters, 2d  ed.  205-207,  217. 

The  right  to  use  never  extends  to  nonri- 
parian  lands. 

Pom.  Riparian  Rights,  147;  Eayden  v. 
Long,  8  Or.  244;  Gould  v.  Stafford,  77  Cal. 
66,  18  Pac.  879;  Gould  v.  Eaton,  117  Cal. 
539,  38  L.  R.  A.  181,  49  Pac.  577. 

The  right  to  the  water  is  indivisible;  there 
can  be  no  severance  into  parts. 

PUimleigk  v.  Dawson,  6  111.  544,  41  Am. 
Dec.  199;  Yandenburgh  v.  Van  Berger,  13 
Johns.  212;  Blanchard  v.  Baker,  8  Me.  253, 
23  Am.  Dec.  504. 

Riparian  proprietors'  rights  are  not  lim- 
ited by  use. 

Gould,  Waters,  221;  Pom.  Riparian 
Rights,  4-7. 

The  right  of  the  riparian  proprietor  to  the 
flow  of  the  stream  is  inseparably  annexed  to 
the  soil,  and  passes  with  it,  not  as  an  ease- 
ment or  appurtenance,  but  as  part  and  par- 
cel of  it. 

Pom.  Riparian  Rights,  9;  Luw  v.  Haggin, 
69  Cal.  255,  10  Pac.  753;  Cooper  v.  Wil- 
liams, 5  Ohio,  301,  24  Am.  Dec.  300;  Fuller 
v.  Shedd,  161  111.  462,  33  L.  R.  A.  146,  44  N. 
E.  286;  note  to  Gardner  v.  Newburgh  (N. 
Y.)  7  Am.  Dec  531. 

A  riparian  owner  does  not  lose  any  of  his 
rights  by  becoming  an  appropriator. 

Faull  v.  Cooke,  19  Or.  455,  26  Pac.  662; 
Van  Bibber  v.  Hilton,  84  Cal.  585,  24  Pac 
308,  598. 

The  owner  of  a  stream  where  a  break  oc- 
curs may  restore  it  to  its  channel. 

Pom.  Riparian  Rights,  10;  Tuthill  v. 
Boott,  43  Vt.  525,  5  Am.  Rep.  301 ;  Pierce  v. 
Kinney,  59  Barb.  56;  Slater  v.  Fox,  5  Hun, 
544;  note  to  W holey  v.  Caldwell  (Cal.)  30 
L.  R.  A.  820. 

The  law  of  riparian  rights  is  unchanged 
by  the  law  of  appropriation. 
54L.R.  A. 


Pom.  Riparian  Rights,  44;  Gould,  Waters, 
228;  Sturr  v.  Beck,  133  U.  S.  541,  33  L.  ed. 
761,  10  Sup.  Ct.  Rep.  350. 

While  riparian  rights  exist  without  ref- 
erence to  use,  right  by  appropriation  de- 
pends upon  use. 

Pom.  Riparian  Rights,  1-10,  16,  25,  33, 
37,  44,  102,  133;  Gould,  Waters,.  226,  227. 

A  riparian  proprietor  acquires  no  rights 
by  prior  appropriation,  and,  of  course,  can- 
not lose  any. 

Pom.  Riparian  Rights,  4,  5,  33,  42,  70, 
148 :  Faull  v.  Cooke,  19  Or.  455,  26  Pac  662. 

The  plaintiff's  right  to  an  injunction  does 
not  depend  upon  injury.  Being  a  riparian 
owner,  he  has  the  right  to  the  flow  of  the  en- 
tire stream,  and  he  may  invoke  this  remedy 
to  prevent  a  claim  from  ripening  into  a  right. 

Gould  v.  Eaton,  117  Cal.  539,  38  L.  R.  A. 
181,  49  Pac.  577;  1  High,  Inj.  697-702; 
Gould,  Waters,  215,  512,  513;  Pom.  Ripar- 
ian Rights,  7 ;  Parker  v.  Griswold,  17  Conn. 
288.  42  Am.  Dec.  739. 

To  take  from,  one  third  to  one  tenth  of 
the  water  from  a  stream  is  a  material  in- 
jury. 

Ueilbron  v.  Fooler  Switch  Canal  Co.  75 
Cal.  426,  17  Psc.  535. 

That  defendant  proposes  to  so  limit  hi* 
use  of  the  stream  as  to  do  plaintiffs  no  dam- 
age is  no  defense. 

Ibid. 

An  injunction  will  be  granted  against  in- 
fringement of  a  right,  whether  damage  will 
result  or  not. 

llott  v.  Ewing,  90  Cal.  231,  27  Pac.  194; 
Gould,  Waters,  2d  ed.  fl  513;  Woodall  v. 
Carter8ville  Min.  d  Manganese  Co.  104  Ga. 
156,  30  S.  E.  665 ;  Keller  v.  Strauss,  88  Fed. 
517;  Neal  v.  Rochester,  156  N.  Y.  213,  50 
N.  E.  803,  Affirming  88  Hun,  614,  35  N.  Y. 
Supp.  1112. 

An  injunction  will  be  granted  to  prevent 
repeated  trespass  and  multiplicity  of  suits. 

Smithers  v.  Fitch,  82  Cal.  153,  22  Pac. 
935:  Gould  v.  Eaton,  117  Cal.  539,  38  L.  R. 
A.  181,  49  Pac.  577;  Williams  v.  Barter, 
121  Cal.  47,  53  Pac.  405;  Platte  Valley  Ir- 
rig.  Co.  v.  Buckets  Irrig.  Mill,  d  Improv. 
Co.  25  Colo.  77,  53  Pac.  334. 

Mr.  Rufus  Mallory,  with  Messrs.  C.  A. 
Cogswell,  W.  A.  Wilsnire,  and  I*.  F. 
Conn,  for  defendant: 

A  riparian  owner  is  a  person  who  owns 
land  bordering  on  a  watercourse. 

Angell,  Watercourses,  3d  ed.  p.  4;  Gould, 
Waters,  2d  ed.  §  148;  Kinney,  Irrigation, 
§§  57-59;  Bouvier,  Law  Diet.  Riparian  Pro- 
prietor; Eayden  v.  Long,  8  Or.  244;  Tyler 
v.  Wilkinson,  4  Mason,  400,  Fed.  Cas.  No. 
14,312;  Coffman  v.  Bobbins,  8  Or.  278;  Tay- 
lor v.  Welch,  6  Or.  198;  Shively  v.  Hume,  10 
Or.  76;  Shook  v.  Colohan,  12  Or.  239,  6  Pac. 
503;  Hindman  v.  Rissor,  21  Or.  112,  27  Pac. 
13;  Alta  Land  d  Water  Co.  v.  Hancock,  85 
Cal.  219,  24  Pac.  645;  Modoc  Land  d  Live 
Stock  Co.  v.  Booth,  102  Cal.  151,  36  Pac 
431. 

A  riparian  proprietor  of  lands  may  divert 
water  from  a  stream  to  irrigate  lands  not 
riparian,  provided  the  amount  diverted  does 
not  perceptibly  diminish  the  volume  of  the 
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stream,  or  injuriously  affect  other  riparian 
proprietors  on  the  same  stream. 

28  Am.  &  Eng.  Enc.  Law,  p.  954,  title 
Watercourses;  Norbury  v.  Kit  chin  f  7  L.  T. 
S.  S.  685;  Gould,  Waters,  §fi  215,  217;  Ha- 
zeltine  v.  Case,  46  Wis.  391,  32  Am.  Rep. 
715,  1  N.  W.  66;  Pine  v.  New  York,  76  Fed. 
418;  Elliot  v.  Fitchburg  R.  Co.  10  Cush. 
191.  57  Am.  Dec.  85;  Anthony  v.  Lapham,  5 
Pick.  175;  Cary  v.  Daniels,  8  Met.  477,  41 
Am.  Dec.  532;  Shreve  v.  Voorhees,  3  N.  J. 
Eq.  25;  Runnels  v.  BuUen,  2  N.  H.  532; 
Wadsworth  v.  TiUotson,  15  Conn.  366, 
39  Am.  Dec.  391;  Parker  v.  Griswold, 
17  Conn.  288,  42  Am.  Dec.  739;  Gar- 
wood v.  New  York  C.  d  H.  R.  R.  Co.  83 
N.  Y.  400,  38  Am.  Hep.  452;  Bandwioh  v. 
Great  Northern  R.  Co.  L.  R.  10  Ch.  Div. 
707;  Ulbricht  y.  Eufaula  Water  Co.  86  Ala. 
587,  4  L.  R.  A.  572,  6  So.  78;  Baker  v. 
Brown,  55  Tex.  377;  Davis  v.  Oetchell,  50 
Me.  602,  79  Am.  Dec.  636;  Kinney,  Irriga- 
tion, fi§  67,  276;  Gillis  v.  Chase,  67  N.  fl. 
161,  31  Atl.  18;  Union  Mill  d  Min.  Co.  v. 
Ferris,  2  Sawy.  176,  Fed.  Cas.  No.  14,371. 

Being  a  riparian  proprietor,  a  court  of 
equity  will  not  interfere  by  injunction  to 
prevent  defendant's  using  the  water  of  Che- 
waucan  river  to  irrigate  the  land  in  ques- 
tion, whether  riparian  or  not,  unless  it  is 
clearly  shown  that  such  use  appreciably  di- 
minishes the  flow  of  the  water  in  the  river 
to  the  injury  of  plaintiffs'  riparian  rights. 

Moore  v.  Clear  Lake  Water  Works,  68 
Cal.  146,  8  Pac.  816,  5  Pac.  494;  Modoe  Land 
d  Live  Stock  Co.  v.  Booth,  102  Oal.  151,  36 
Pac.  431 ;  Eagar  v.  Stevenson,  70  Cal.  286, 
11  Pac.  704;  HeUbron  v.  76  Land  d  Water 
Co.  80  Cal.  189,  22  Pac.  62;  Luw  v.  Hag  gin, 
69  Cal.  284,  10  Pac.  674;  Brown  v.  Smith, 
10  Cal.  509;  Nevada  County  d  8.  Canal  Co. 
v.  Kiddf  37  Cal.  ,282;  Black's  Pom.  Waters, 
fi  75;  Creighton  v.  Kaweah  Canal  d  Irrig. 
Co.  67  Cal.  221,  7  Pac.  658;  Barrows  v.  Fox 
(Cal.)  30  Pac.  768;  Wintermute  v.  Taooma 
lAght  d  Water  Co.  3  Wash.  727,  29  Pac. 
444;  Bassett  v.  Salisbury  Mfg.  Co.  47  N.  H. 
426;  Head  v.  James,  13  Wis.  641;  Low  v. 
Setoff er,  24  Or.  239,  33  Pac.  678;  Kinney, 
Irrigation,  §  321;  Gould,  Waters,  fi  214; 
Watson  v.  New  Milford  Water  Co.  71  Conn. 
442,  42  Atl.  265;  North  Powder  Mill.  Co. 
v.  Coughanour,  34  Or.  9,  54  Pac.  223 ;  Lake- 
side Ditch  Co.  v.  Crane,  80  Cal  181,  22  Pac. 
76;  Shook  v.  Colohan,  12  Or.  239,  6  Pac 
503;  Hindman  v.  Rizor,  21  Or.  112,  27  Pac 
13. 

Beany  Ch.  J.,  delivered  the  opinion  of  the 
court: 

This  is  a  controversy  between  riparianpro- 
prietors  upon  a  natural  watercourse.  There 
is  virtually  but  one  question  involved  in  the 
case,  and  that  is  whether  the  lands  which 
the  defendant  seeks  to  irrigate  are  riparian 
in  character.  It  is  practically  conceded  that 
up  to  the  commencement  of  the  suit  the 
plaintiffs  had  not  been  substantially  injured 
or  damaged  on  account  of  the  use  of  the 
water  by  the  defendant,  and,  as  a  conse- 
quence, are  not  entitled  to  an  injunction  if 
the  lands  are  riparian;  but  the  contention  is 
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that  they  are  nonriparian,  and  therefore  the 
plaintiffs  are  entitled  to  an  injunction  re- 
straining the  use  of  the  water  thereon  with* 
out  proof  of  damage.  It  is  common  learn- 
ing that  every  .person  through  whose  prem- 
ises a  stream  of  water  flows  has  a  right  to 
its  use  and  enjoyment  as  it  passes  through 
his  land;  but,  as  all  other  proprietors  have 
a  similar  right,  it  necessarily  follows  that 
one  cannot  use  or  divert  the  water  to  the 
injury  of  another.  The  right  of  each  must 
be  exercised  in  subordination  to  that  of  all 
the  others.  Within  these  limits,  each  pro- 
prietor is  entitled  to  such  use  of  the  stream 
as  may  be  conformable  to  the  usages  and 
wants  of  the  community.  It  is  often  said 
that  a  riparian  proprietor  has  a  right,  in- 
separably annexed  to  the  soil,  to  have  the 
water  of  a  stream  flow  down  to  his  land  as 
it  is  wont  to  run,  undiminished  in  quantity 
and  unimpaired  in  quality;  and  that,  if  an 
upper  proprietor  takes  it  from  the  stream, 
he  must  return  substantially  the  same  quan- 
tity again  before  it  leaves  his  premises. 
This  rule,  however,  is  subject  to  the  limita- 
tion now  well  established  that  each  proprie- 
tor is  entitled  to  a  reasonable  use  of  the  wa- 
ter for  domestic,  agricultural,  and  manufac- 
turing purposes,  and  such  use  is  not  to  be 
denied  him  on  account  of  the  loss  necessari- 
ly consequent  upon  its  proper  enjoyment. 
In  short,  he  has  a  right,  in  the  language  of 
Vice  Chancellor  Bacon  in  Sandwich  v.  Great 
Northern  R.  Co.  L.  R.  10  Ch.  Div.  707,  712, 
"to  make  all  the  use  he  can — to  derive  every 
benefit  he  can — from  the  stream,  provided 
he  does  not  abstract  so  much  as  prevents 
other  people  from  having  equal  enjoyment 
with  himself;"  or,  as  said  by  Lord  Kings- 
down  in  Miner  v.  GUmour,  12  Moore,  P.  C. 
C.  131,  156:  "By  the  general  law  applica- 
ble to  running  streams,  every  riparian  pro- 
prietor has  a  right  to  what  may  be  called 
the  ordinary  use  of  the  water  flowing  past 
his  land ;  for  instance,  to  the  reasonable  use 
of  the  water  for  his  domestic  purposes  and 
for  his  cattle,  and  this  without  regard  to 
the  effect  which  such  use  may  have,  in  case 
of  a  deficiency,  upon  proprietors  lower  down 
the  stream.  But,  further,  he  has  a  right  to 
the  use  of  it  for  any  purpose,  or  what  may 
be  deemed  the  extraordinary  use  of  it,  pro- 
vided that  he  does  not  thereby  interfere  with 
the  rights  of  other  proprietors,  either  above 
or  below  him.  Subject  to  this  condition,  he 
may  dam  up  the  stream  for  the  purpose  of 
a  mill,  or  divert  the  water  for  the  purpose 
of  irrigation.  But  he  has  no  right  to  inter- 
rupt the  regular  flow  of  the  stream,  if  he 
thereby  interferes  with  the  lawful  use  of 
the  water  by  other  proprietors,  and  inflicts 
upon  them  a  sensible  injury."  The  right  of 
a  riparian  proprietor  to  the  use  of  the  wa- 
ter of  a  stream  flowing  through  his  premises, 
and  its  limitations,  are  well  expressed  in  a 
Maryland  case,  where  the  court  says ;  'The 
right  of  every  riparian  owner  to  the  enjoy- 
ment of  a  stream  of  running  water  in  its 
natural  state  in  flow,  quantity,  and  quality 
is  too  well  established  to  require  the  cita- 
tion of  authorities.  It  is  a  right  incident 
and  appurtenant  to  the  ownership  of  the 
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land  itself,  and,  being  a  common  right,  it 
follows  that  every  proprietor  is  bound  so  to 
use  the  common  right  as  not  to  interfere 
with  an  equally  beneficial  enjoyment  of  it 
by  others.  This  is  the  necessary  result  of 
the  equality  of  right  among  all  the  proprie- 
tors of  that  which  is  common  to  all.  As 
such  owner,  he  has  the  right  to  insist  that 
the  stream  shall  continue  to  run  uti  ourrere 
solebat;  that  it  shall  continue  to  flow 
through  his  land  in  its  usual  quantity,  at  its 
natural  place,  and  at  its  usual  height.  With- 
out a  grant,  either  express  or  implied,  no 
proprietor  has  the  right  to  obstruct,  dimin- 
ish, or  accelerate  the  impelling  force  of  a 
stream  of  running  water.  Of  course,  we 
are  not  to  be  understood  as  meaning  there 
can  be  no  diminution  or  increase  of  the  flow 
whatever,  for  that  would  be  to  deny  any 
valuable  use  of  it.  There  may  be,  and  there 
must  be  allowed  to  all  of  that  which  is  com- 
mon, a  reasonable  use;  and  such  a  use,  al- 
though it  may,  to  some  extent,  diminish  the 
quantity,  or  affect,  in  a  measure,  the  flow, 
of  the  stream,  is  perfectly  consistent  with 
the  common  right.  The  limits  which  sepa- 
rate the  lawful  from  the  unlawful  use  of  a 
stream  it  may  be  difficult  to  define.  It  is, 
in  fact,  impossible  to  lay  down  a  precise  rule 
to  cover  all  cases,  and  the  question  must  be 
determined  in  each  case,  taking  into  consid- 
eration the  size  of  the  stream,  the  velocity 
of  the  current,  the  nature  of  the  banks,  the 
character  of  the  soil  and  a  variety  of  other 
facts.  It  is  entirely  a  question  of  degree, 
the  true  test  being  whether  the  use  is  of 
such  a  character  as  to  affect  materially  the 
equally  beneficial  use  of  the  stream  by  oth- 
ers." Baltimore  v.  Appold,  42  Md.  442, 
456.  It  is  accordingly  now  quite  generally 
held  in  this  country  and  in  England  that, 
after  the  natural  wants  of  all  the  riparian 
proprietors  have  been  supplied  each  proprie- 
tor is  entitled  to  a  reasonable  use  of  the  wa- 
ter for  irrigating  purposes.  Washb.  Ease- 
ments, 2d  ed.  #240;  Gould,  Waters,  3d  ed. 
ft  217;  Long,  Irrigation,  §  11;  Black's  Pom. 
Riparian  Rights,  fi  154;  Kinney,  Irrigation, 
9  273;  17  Am.  A  Eng.  Enc.  Law,  2d  ed.  p. 
487;  Coffman  v.  Bobbins,  8  Or.  278;  Loto  v. 
8chaffer,  24  Or.  239,  33  Pac  678;  Weston 
v.  Alden,  8  Mass.  130;  hum  v.  Hag  gin,  09 
Cal.  255,  394,  10  Pac.  674;  Blanchard  v. 
Baker,  8  Me.  253,  23  Am.  Dec.  504;  Benton 
v.  Johncow,  17  Wash.  277,  39  L.  R.  A.  107, 
49  Pac.  495;  Baker  v.  Brown,  55  Tex.  377; 
Davis  v.  Gctchell,  79  Am.  Dec.  630,  043, 
note  (50  Me.  602).  The  doctrine,  as  ap- 
plied to  the  arid  regions  of  the  west,  is  thus 
stated  by  Mr.  Justice  McFarland  in  Harris 
v.  Harrison,  93  Cal.  676,  680,  29  Pac  326: 
"According  to  the  common-law  doctrine  of 
riparian  ownership  as  generally  declared  in 
England  and  in  most  of  the  American  states, 
upon  the  facts  in  the  case  at  bar  the  plain- 
tiffs would  be  entitled  to  have  the  waters 
of  Harrison  cafion  continue  to  flow  to  and 
upon  their  land  as  they  were  naturally  ac- 
customed to  flow,  without  any  substantial 
deterioration  in  quality  or  diminution  in 
quantity.  But  in  some  of  the  western  and 
southwestern  states  and  territories,  where 
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the  year  Is  divided  into  one  wet  and  one  dry 
season,  and  irrigation  is  necessary  to  suc- 
cessful cultivation  of  the  soil,  the  doctrine 
of  riparian  ownership  has  by  judicial  deci- 
sion been  modified,  or,  rather,  enlarged,  so 
as  to  include  the  reasonable  use  of  natural 
water  for  irrigating  the  riparian  land,  al- 
though such  use  may  appreciably  diminish 
the  flow  down  to  the  lower  riparian  proprie- 
tor, i  .  .  Of  course,  there  will  be  great 
difficulty  in  many  cases  to  determine  what 
is  such  reasonable  use;  and  'what  is  such 
reasonable  use  is  a  question  of  fact,  and  de- 
pends upon  the  circumstances  appearing  in 
each  particular  case/  .  .  .  The  larger 
the  number  of  riparian  proprietors  whose 
rights  are  involved,  the  greater  will  be  the 
difficulty  of  adjustment.  In  such  a  case 
the  length  of  the  stream,  the  volume  of  water 
in  it,  the  extent  of  each  ownership  along  the 
banks,  the  character  of  the  soil  owned  by 
each  contestant,  the  area  sought  to  be  irri- 
gated by  each, — all  these  ana  many  other 
considerations  must  enter  into  the  solution 
of  the  problem;  but  one  principle  is  surely 
established,  namely,  that  no  proprietor  can 
absorb  all  the  water  of  the  stream  so  as  to 
allow  none  to  flow  down  to  his  neighbor." 
For  the  protection  of  the  rights  of  the  sever- 
al riparian  proprietors  it  has  even  been  held 
that  a  court  of  equity  may  in  a  proper  case 
apportion  the  flow  of  the  stream,  after  the 
natural  wants  of  the  several  proprietors 
have  been  satisfied,  in  such  a  manner  as  may 
seem  equitable  and  just  under  the  circum- 
stances. Harris  v.  Harrison,  93  Cal.  676, 
680,  29  Pac.  326;  Wiggins  v.  Musoupiabe 
Land  d  Water  Co.  113  Cal.  182,  32  L.  R.  A. 
607,  45  Pac.  160;  Smith  v.  C orbit,  116  Cal. 
587,  48  Pac.  725. 

The  plaintiffs  admit  the  rule  that,  after 
the  natural  wants  of  all  the  riparian  pro- 
prietors have  been  supplied,  each  is  entitled 
to  a  reasonable  use  of  the  water  for  irrigat- 
ing purposes,  but  insist  that  the  exercise  of 
the  right  must  be  limited  to  the  tract  of  land 
through  which  the  stream  flows  as  first  seg- 
regated and  sold  by  the  government  of  the 
United  States,  and  that,  even  in  such  a  case, 
where  there  are  natural  barriers  within  the 
tract  which  would  prevent  a  portion  of  the 
land  from  deriving  any  benefit  from  the  flow 
of  the  stream,  the  portion  lying  beyond  the 
barrier  should  be  excluded.  But,  as  we  un- 
derstand the  law,  lands  bordering  on  a 
stream  are  riparian,  without  regard  to  their 
extent.  After  a  considerable  search,  we 
are  unable  to  find  any  rule  determining 
when  part  of  an  entire  tract  owned  by  one 
person  ceases  to  be  riparian.  The  discus- 
sions in  the  books  are  restricted  to  a  defini- 
tion of  riparian  proprietors  and  their  re- 
spective rights.  A  riparian  proprietor  is 
one  whose  land  is  bounded  by  a  natural 
stream,  or  through  whose  land  it  flows,  and 
riparian  rights  are  those  which  he  has  to 
the  use  of  the  water  of  the  stream.  They 
are  derived  entirely  from  the  ownership  of 
the  land,  and  not  from  its  area  or  the  source 
of  its  title.  Mr.  Angell  remarks:  "The 
owners  of  watercourses  are  denominated  by 
the  civilians  riparian  proprietors,  and  the 
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use  of  the  same  significant  and  convenient 
term  is  now  fully  introduced  into  the  com- 
mon law."  Angell,  Watercourses,  6th  ed. 
§  10.  Gould  says:  ''Riparian  rights  prop- 
er depend  upon  the  ownership  of  land  con- 
tiguous to  the  water.'1  Gould,  Waters,  3d 
ed.  §  148.  And  Kinney  says  that  "the 
rights  of  riparian  proprietors  are  such  as 
grow  out  of,  or  are  connected  with,  their 
ownership  of  the  banks  of  the  streams  and 
rivers."  Kinney  Irrigation,  fi  57.  And, 
again  (§  58):  "Whether  riparian  rights 
attach  or  not,  the  principal  question  depends 
upon  the  ownership  of  the  land  which  is 
contiguous  to  and  touches  upon  the  water. 
And  as  to  whether  the  land  is  in  actual  con- 
tact with  the  flow  of  the  stream,  whether 
that  contact  be  lateral  or  vertical,  it  is  ne- 
cessary that  it  should  exist."  Bouvier  de- 
fines riparian  proprietors  as  "those  who 
own  land  bordering  upon  a  watercourse." 
Mr.  Long,  in  his  recent  work  on  Irrigation, 
in  discussing  this  question,  says:  "'Some 
questions  have  been  raised  as  to  what  lands 
are  to  be  considered  riparian,  within  the 
sense  of  the  preceding,  section.  Literally, 
of  course,  riparian  lands  are  lands  border- 
ing upon  a  stream,  but  it  is  sometimes  a 
question  as  to  how  far  back  from  the  stream 
the  land  may  be  considered  riparian.  There 
is  very  little  judicial  authority  on  the  ques- 
tion. It  is  plainly  not  possible  to  define  the 
distance  to  which  the  riparian  proprietor's 
right  to  use  the  water  for  irrigation  or  oth- 
er purposes  extends,  but  this  will  depend  up- 
on the  circumstances  of  each  case.  The  only 
general  rule  that  can  be  laid  down  is  that 
the  distance  and  use  should  be  reasonable." 
Long,  Irrigation,  §  14.  It  would  seem, 
therefore,  that  any  person  owning  land 
which  abuts  upon  or  through  which  a  natur- 
al stream  of  water  flows  is  a  riparian  pro- 
prietor, entitled  to  the  rights  of  such,  with- 
out regard  to  the  extent  of  his  land,  or  from 
whom  or  when  he  acquired  his  title.  The 
fact  that  he  may  have  procured  the  particu- 
lar tract  washed  by  the  stream  at  one  time 
and  subequently  purchased  land  adjoining 
it,  will  not  make  him  any  the  less  a  riparian 
proprietor,  nor  should  it  alone  be  a  valid 
objection  to  his  using  the  water  on  the  land 
last  acquired.  The  only  thing  necessary  to 
entitle  nim  to  the  right  of  a  riparian  pro- 
prietor is  to  show  that  the  body  of  land  owned 
by  him  borders  upon  a  stream.  This  being 
established,  the  law  gives  to  him  certain 
rights  in  the  water,  the  extent  of  which  is 
limited  and  controlled  less  by  the  area  of 
his-  land  than  by  the  volume  of  water  and 
the  effect  of  its  use  upon  the  rights  of 
other  riparian  proprietors.  By  virtue  of 
the  ownership  of  land  in  proximity  to  the 
stream,  he  is  entitled  to  a  reasonable  use 
of  the  water,  which  is  defined  as  "any  use 
that  does  not  work  actual,  material,  and 
substantial  damage  to  the  common  right 
which  each  proprietor  has,  as  limited  and 
qualified  by  the  precisely  equal  right  of 
every  other  proprietor."  Kinney,  Irriga- 
tion, §  276.  In  the  determination  of  what 
will  be  considered  such  a  use  in  a  particular 
case,  the  character  and  extent  of  the  land, 
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its  location,  and  the  time  of  acquiring  the 
title  may  all  become,  and  are,  no  doubt,  im- 
portant factors  to  be  considered;  but  they 
are  not  controlling,  and  each  case  must  de- 
pend entirely  upon  its  own  facts  and  cir- 
cumstances. The  case  of  Boehmer  v.  Big 
Rock  trrig.  Dist.  117  Gal.  19,  48  Pac  908. 
would  seem  to  make  the  extent  of  riparian 
rights  depend  upon  the  source  of  title,  rath- 
er than  the  fact  of  title;  but  in  Alta  Land 
&  Water  Go.  v.  Hancock,  85  Gal.  219,  24 
Pac.  645,  it  was  expressly  held  that  all 
land  bordering  upon  a  stream  which  is  held 
by  the  same  title — in  that  instance  consist- 
ing of  1,280  acres — is  riparian,  and  no  dis- 
tinction was  made  on  account  of  the  source 
of  title.  Again,  in  Wiggins  v.  Muscupia- 
be  Land  d  Water  Co.  113  Gal.  182,  32  L.  R. 
A.  667,  45  Pac.  160,  and  Bathgate  v.  Irvine, 
120  Gal.  135,  58  Pac.  442,  the  right  of  a  ri- 
parian proprietor  to  use  the  waters  of  a 
stream  for  irrigation  was  limited  to  the  wa- 
tershed. But,  as  we  understand  these  cases 
the  court  in  each  instance  was  determining 
the  rights  of  the  parties  then  before  it.  and 
not  attempting  to  lay  down  an  inflexible 
rule  as  a  guide  in  all  cases.  Nothing  more 
was  held  or  decided  than  that  under  the 
claim  alone  of  riparian  rights  the  owner  of 
land  cannot,  to  the  injury  of  another  ripa- 
rian proprietor,  take  the  water  beyond  the 
watershed,  or  onto  lands  held  by  a  title  dif- 
ferent from  the  title  of  those  through  which 
the  stream  flows;  and  this  all  will  concede. 
The  right  to  make  a  reasonable  use  of  the 
water  of  a  stream  is  a  right  of  property,  de- 
pending on  the  ownership  of  the  land  abut- 
ting on  or  through  which  the  stream  flows; 
and  whether  a  given  use  is  reasonable  or 
not  is  a  question  of  fact,  to  be  determined 
under  the  circumstances  of  each  particular 
case.  The  right  to  use  the  water  belongs  to 
the  owner  of  the  land,  and  the  extent  of  its 
exercise  is  not  to  be  determined  by  the  area 
or  contour  of  his  land,  but  by  its  effect  upon 
other  riparian  proprietors. 

A  reference  to  a  few  of  the  adjudged  cases 
will  illustrate  this  principle.  In  Vorbury 
v.  Kitchin,  9  Jur.  N.  S.  132,  the  defendant, 
a  riparian  proprietor,  erected  pumps  and 
conduit  pipes  to  conduct  the  water  of  a 
stream  across  a  hill  into  a  reservoir,  to 
await  the  use  of  a  house  built  by  him  on 
property  he  had  acquired  subsequently  to 
his  riparian  property.  It  was  held  that  the 
question  whether  his  use  of  the  stream  was 
reasonable  under  all  the  circumstances  was 
properly  left  to  the  jury.  In  one  of  the 
opinions  it  is  said :  "The  defendant  has  built 
himself  a  house  on  the  side  of  a  hill,  and  he 
formed  a  reservoir  to  supply  his  house  with 
water  from  the  stream.  This  exercise  of  his 
right  seemed  somewhat  strong,  and  the 
plaintiff's  counsel  were  at  one  time  inclined 
to  rely  upon  the  distance  of  the  house  from 
the  stream,  but,  probably,  on  reflection, 
they  found  it  immaterial.  The  real  question 
in  the  case  is  whether  a  man  who  has  321,- 
000  gallons  of  water  coming  down  to  him, 
can  complain  if  10,000  are  taken  before." 
Elliot  v.  Fitchburg  R.  Co.  10  Cush.  191,  57 
Am.  Dec.  85,  was  an  action  to  recover  dam- 
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ages  for  the  diversion  of  water  by  a  rail- 
road company,  an  upper  proprietor,  for  the 
use  of  its  locomotives,  engines,  and  other 
similar  purposes.     It  was  contended  at  the 
trial  that,  if  the  jury  were  satisfied  of  the 
existence  of  the  stream  and  the  diversion  of 
the  water  by  the  defendant,  plaintiff  was 
entitled  to  a  verdict  for  nominal  damage, 
without  proof  of  actual  damage;  but  the 
presiding  judge  instructed  the  iury  that,  un- 
less   plaintiff    suffered    actual    perceptible 
damage  in  consequence  of  the  diversion,  the 
defendant  was  not  liable  in  the  action,  and 
this  direction  was  held  to  be  right  by  the 
entire  court.     In  the  course  of  the  opinion, 
Mr.  Chief  Justice  Shaw  says:     "The  right 
to  flowing  water  is  now  well  settled  to  be 
a  right  incident  to  property  in  the  land.     It 
is  a  right  publici  juris  of  such  character 
that,  whilst  it  is  common  and  equal  to  all 
through  whose  land  it  runs,  and  no  one  can 
obstruct  or  divert  it,  yet,  as  one  of  the  benefi- 
cial gifts  of  providence,  each  proprietor  has 
a  right  to  a  just  and  reasonable  use  of  it,  as 
it  passes  through  his  land;  and,  so  long  as 
it  is  not  wholly  obstructed  or  diverted,  or  no 
larger  appropriation  of  the  water  running 
through  it  is  made  than  a  just  and  reason- 
able use,  it  cannot  be  eaid  to  be  wrongful 
or  injurious  to  a  proprietor  lower   down. 
What  is  such  a  just  and  reasonable  use  may 
often  be  a  difficult  question,  depending  on 
various  circumstances.     To  take  a  quantity 
of  water  from  a  large  running  stream  for 
agriculture     or     manufacturing     purposes 
would  cause  no  sensible  or  practicable  dim- 
inution of  the  benefit  to  the  prejudice  of  a 
lower  proprietor;  whereas  taking  the  same 
quantity  from  a  small  running  brook  pass- 
ing through  many  farms  would  be  of  great 
and   manifest  injury  to  those  below,   who 
need   it   for  domestic  supply,   or  watering 
cattle;  and  therefore  it  would  be  an  unrea- 
sonable  use  of  the  water,   and  an  action 
would  lie  in  the  latter  case,  and  not  in  the 
former.     It  is,  therefore,  to  a  considerable 
extent,  a  question  of  degree.     Still  the  rule 
is  the  same,  that  each  proprietor  has  a  right 
to  a  reasonable  use  of  it,  for  his  own  benefit, 
for   domestic   use,   and  for   manufacturing 
and  agricultural  purposes."  In  Garwood  v. 
New  York  C.  &  H.  R.  R.  Co.  83  N.  Y.  400, 
38  Am.  Rep.  452,  a  riparian  proprietor  was 
allowed  to  maintain  an  action  to  recover 
damages   against   a   railroad   company    for 
diverting  the  waters  of  a  stream  and  con- 
veying them  by  pipes  to  reservoirs,  where 
its  locomotives  were  supplied  with  water, 
the  proof  showing  that  the  water  so  diverted 
was  sufficient  "to  perceptibly  reduce  the  vol- 
ume of  water"  in  the  stream,  and  to  "ma- 
terially  reduce   or   diminish    the   grinding 
power  of  plaintiff's  mill,"  in  consequence  of 
which  he  sustained  damage  to  a  substantial 
amount.     In  Gillis  v.  Chase,  67  N.  H.  161, 
31  Atl.  18,  it  is  held  that  a  riparian  owner 
is  not  liable  for  a  reasonable  use  of  water 
passing  his  land,  whether  for  his  own  pur- 
poses or  for  sale  to  others,  and  the  reason- 
ableness of  his  use  is  a  question  of  fact.    In 
this  case  it  is  said:     "Each  riparian  pro- 
prietor having  the  right  to  a  just  and  rea- 
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sonable  use  of  the  water  as  it  passes 
through  and  along  his  land,  it  is  only  when 
he  transcends  his  right  by  an  unreasonable 
and  unauthorized  use  of  it  that  an  action 
will  lie  against  him  by  another  proprietor 
whose  common  and  equal  right  to  the  flow 
and  enjoyment  of  the  water  is  thereby  in- 
juriously affected.  And  as  the  reasonable- 
ness of  the  use  is,  to  a  considerable  extent, 
a  question  of  degree,  and  largely  dependent 
on  the  circumstances  of  each  case,  it  is  to 
be  judged  of  by  the  jury,  and  must  be  de- 
termined at  the  trial  term  as  a  mixed  ques- 
tion of  law  and  fact."  In  Fifield  v.  Spring 
Valley  Waterworks,  130  Cal.  552,  62  Pac. 
1054,  it  was  held  by  the  supreme  court  of 
California  that  a  lower  riparian  proprietor, 
who  is  not  injured  by  the  diversion  of  water 
by  a  corporation  conducting  and  carrying 
on  the  business  of  supplying  the  inhabitants 
of  a  city  with  water,  cannot  restrain  such 
diversion.  In  Ulbricht  v.  Eufaula  Water 
Co.  86  Ala.  587,  4  L.  R.  A.  572,  6  So.  78, 
a  riparian  proprietor  filed  a  bill  to  enjoin 
the  diversion  of  water  from  the  stream  by 
an  upper  riparian  proprietor,  a  water  com- 
pany, for  the  use  of  its  waterworks,  con- 
structed to  supply  the  inhabitants  of  a  city 
with  water.  The  testimony  in  the  case  es- 
tablished that  the  diversion  of  water  for  the 
purpose  mentioned  would  result  in  a  sensi- 
ble diminution  in  the  flow  of  the  stream  it- 
self in  the  dry  season  or  summer  months, 
but  that  the  complainant  was  making  no 
particular  use  of  the  stream,  and  therefore 
suffered  no  special  damage  by  the  act  of 
the  defendant;  and  it  was  held  that  as  the 
defendant  was  taking  the  water  for 
the  purpose  of  supplying  the  wants  of  a 
neighboring  town,  and  not  returning  it  to 
its  natural  channel,  the  plaintiff  was  en- 
titled to  an  injunction  in  vindication  of  his 
rights,  without  any  special  proof  of  dam- 
ages ;  but,  as  he  was  not  making  any  partic- 
ular use  of  the  water,  the  injunction  should 
be  so  framed  as  only  to  restrain  its  use  "to 
the  sensible  injury  or  damage  of  the  com- 
plainant for  any  purpose  for  which  he  may 
now  or  in  the  future  have  use  for  it." 

It  is  apparent,  therefore,  that  the  rule,  so 
often  stated  and  reiterated  in  the  books, 
that  a  riparian  proprietor  is  entitled  to  have 
the  entire  flow  of  the  stream  come  down  to 
his  premises,  is  subject  to  the  important 
limitation  that  an  upper  riparian  proprie- 
tor may  make  euch  a  use  thereof  as  does  not 
work  any  actual,  material,  and  substantial 
damage  to  the  common  right  which  each 
proprietor  has;  and,  whether  a  proposed 
use  is  of  the  character  referred  to,  and  there- 
fore reasonable,  does  not  depend  so  much 
upon  the  area  of  the  land  of  the  offending 
proprietor,  or  the  place  of  the  use,  as  upon 
the  effect  it  has  upon  the  correlative  rights 
of  the  other  proprietors.  Under  this  doc- 
trine the  defendant  was  not  a  wrongdoer 
when  he  used  the  waters  of  the  stream  for 
the  purpose  of  irrigation,  nor  does  the  fact 
that  his  land  lies  above  the  level  thereof,  so 
that  it  cannot  be  irrigated  by  means  of 
ditches  wholly  on  his  own  premises,  affect 
his  right  to  the  use  of  the  water     Charnoek 
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y.  Higuert*,  111  Gal.  473,  32  L.  It  A.  190, 
44  Pac.  171,  although  it  might  have  a  ma- 
terial bearing  upon  the  reasonableness  of  the 
use,  if  that  question  was  here  for  decision. 
Gould,  Waters,  3d  ed.  fi  217.  But  there  is 
no  reason  shown  by  this  record  why  the  de- 
fendant should  be  confined  in  the  use  of  the 
water  to  any  particular  portion  of  his  land. 
The  amount  of  water  taken  and  used  by  him 
before  the  trial  was  not  sufficient  to  mate- 
rially injure  the  plaintiffs,  or  to  interfere 
in  any  substantial  way  with  their  rights  as 
riparian  proprietors.  There  seems  to  have 
been  abundant  water  left  in  the  stream  aft- 
er his  diversion  for  the  use  of  ail  the  other 
riparian  proprietors.  There  is  some  con- 
flict in  the  authorities  as  to  whether  a  ri- 
parian proprietor  can  enjoin  the  use  of  wa- 
ter for  the  irrigation  of  nonriparian  lands 
without  showing  damage  (Modoo  Land  & 
Live  Stock  Co.  v.  Booth,  102  Cal.  151,  36 
Pac.  431;  Gould  v.  Eaton,  117  Gal.  539,  38 
L.  R.  A.  181,  40  Pac.  577;  Fifield  v.  Spring 
Valley  Waterworks,  130  Cal.  552,  62  Pac 
1054) ;  but  it  is  clear  that  a  court  of  equity 
will  not  restrain  the  use  of  water  by  a  ri- 
parian proprietor  to  irrigate  his  lands  un- 
less it  is  shown  that  such  use  will  injure 
the  other  riparian  proprietors  (Gould,  Wa- 
ters, 3d  ed.  §  214).  The  plaintiffs,  there- 
fore, were  not  entitled  to  an  injunction  re- 
straining the  defendant  from  using  the  wa- 
ters of  the  stream  for  the  purpose  of  irriga- 
tion, because  such  use  was  no  injury  to 
them.  But,  as  the  defendant  has  set  up 
in  his  answer,  and  attempted  to  maintain  by 
his  testimony,  the  absolute  right  to  sufficient 
water  to  irrigate  his  land,  regardless  of  the 
effect  it  may  have  upon  the  other  proprie- 
tors, the  plaintiffs  are  entitled  to  such  a  de- 
cree as  will  prevent  his  use  from  ripening 
into  an  adverse  title.  Gould,  Waters,  3d 
ed.  5  214;  Kinney,  Irrigation,  fi  329;  Ul- 
bricht  v.  Eufaula  Water  Co.  86  Ala.  687,  4 
L.  R.  A.  572,  6  So.  78;  Netchall  v.  Ireeon, 
8  Gush.  595,  54  Am.  Dec.  790. 

It  is  suggested  that  the  court  ought  to 
ascertain  and  determine  the  rights  of  the 
respective  parties,  and  fix  them  in  the  de- 
cree, so  that  hereafter  there  may  be  no  con- 
troversy concerning  the  matter.  In  the  very 
nature  of  things,  nowever,  it  is  impossible 
in  a  case  of  this  character  to  make  such  a 
decree.  The  rights  of  the  several  riparian 
proprietors  are  equal,  each  being  entitled 
to  but  a  reasonable  use  of  the  water  for  irri- 
gating purposes,  and  what  constitutes  such 
use  must  necessarily  depend  upon  the  sea- 
son, the  volume  of  water  in  the  stream,  the 
area  and  character  of  the  land  which  each 
riparian  proprietor  proposes  to  irrigate, 
and  many  otner  circumstances;  so  that  it 
seems  to  us  there  is  no  basis  upon  which 
the  court  could  frame  any  other  decree 
than  one  enjoining  and  restraining  the  de- 
fendant from  diverting  the  water  from  the 
stream  to  the  substantial  injury  of  the 
present  or  future  rights  of  the  plaintiffs, 
and,  as  the  decree  of  the  court  below  is  to 
that  effect,  it  will  be  affirmed. 


Bean,  Gb.  J.,  handed  down  the  following 
response : 

Both  parties  have  filed  petitions  for  re- 
hearing. The  plaintiffs  insist  that  the 
court  erred  in  not  holding  that  the  right  of 
a  riparian  proprietor  to  use  the  waters  of  a 
stream  for  irrigating  purposes  does  not  ex- 
tend beyond  the  watershed,  or  to  lands  not 
first  segregated  and  sold  by  the  government. 
This  question  was  examined  with  great 
care  before  the  opinion  was  formulated.  No 
authorities  are  cited  or  arguments  advanced 
in  the  petition  for  rehearing  not  then  fully 
examined  and  considered,  and  therefore  the 
conclusion  heretofore  reached  will  be  ad- 
hered to.  The  defendant  contends  that  the 
court  erred  in  affirming  that  part  of  the  de- 
cree which  restrained  him  from  using  the 
water  to  the  actual  and  perceptible  injury 
of  the  plaintiffs,  and  in  not  decreeing  that 
he  recover  costs  and  disbursements  m  the 
court  below.  The  argument  is  that  since 
the  court  held  that  he  is  entitled  to  use  the 
water  to  irrigate  all  of  his  land  if  he  does 
not  thereby  interfere  with  the  correlative 
rights  of  the  other  riparian  proprietors,  and 
as  the  evidence  did  not  show  that  he  had  act- 
ually so  interfered  up  to  the  time  of  the 
trial,  the  complaint  snould  have  been  dis- 
missed. This  position  overlooks  the  fact 
noted  in  the  original  opinion  that  the  de- 
fendant sets  up  in  his  answer  an  absolute 
right  to  divert  2,675  inches  of  water  from 
the  stream,  and  had  actually  constructed  a 
ditch  for  that  purpose  tapping  the  stream 
1}  or  2  miles  above  his  premises,  through 
which  he  was  threatening  to  take  the  water 
at  the  time  the  suit  was  commenced.  It 
was  to  prevent  any  future  contention  that 
this  claim  or  the  use  of  the  water  thereun- 
der had  ripened  into  an  adverse  right  as 
against  the  plaintiffs  that  the  decree  was 
so  framed.  And  such  a  decree  is  manifest- 
ly within  the  power  of  a  court  of  equity. 
The  fact  that  defendant  had  not  used  the 
entire  amount  of  water  up  to  the  time  of 
the  trial,  and  that  plaintiffs  did  not  prove 
actual  damage,  constitutes  no  objection  to 
the  maintenance  of  the  suit  or  the  form  of 
the  decree.  Cache  La  Poudre  Reservoir  Co, 
v.  Water  Supply  &  Storage  Co.  27  Colo.  532, 
62  Pac.  420.  It  was  this  avowed  determi- 
nation of  the  defendant,  no  doubt,  that  in- 
fluenced the  trial  court  to  decree  that  he 
pay  the  costs,  and  its  conclusion  will  not  be 
disturbed,  as  there  does  not  seem  to  have 
been  any  abuse  of  discretion.  Dimmick  v. 
Rosenfeld,  34  Or.  101,  55  Pac.  100. 

The  petitions  for  rehearing  are  therefore 
denied. 


Re  Petition  of  Cass  WYGANT,  Respt., 

v. 

D.  M.  McLAUCHLAN,  Chief  of  Police  of 
Portland,  Appt. 

( Or ) 

1.     Charter  power  to  declare  what  shall 


Note. — For  other  cases  In  this  series  as  to 
Petitions  for  rehearing  having  been  filed, '  right  of  municipality  to  declare  what  shall  con- 
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eons  tit  ate  nuisances  frill  not  author- 
ise n  municipal  corporation  to  declare 
generally  that  to  Inter  a  dead  body  In  any 
portion  of  the  Inhabited  district  of  the  city 
■hall  be  a  nuisance,  when  such  interment  may 
be  made  In  the  usual  way  In  some  of  such  sec- 
tions without  giving  offense  to  the  senses  of 
any  human  Inhabitant,  or  endangering  in  the 
least  measure  the  health  of  the  community. 

S.  Neither  the  sjeneral  police  power,  nor 
charter  authority  to  provide  for  the 
health  and  cleanliness  of  the  city,  will  au- 
thorize a  municipal  ordinance  prohibiting  all 
interments  within  the  city  limits,  unless  such 
prohibition  is  reasonable. 

B.  The  prohibition  of  the  Interment  of 
dead  bodies  within  the  city  limits  is 
unreasonable  where  they  Include  large 
tracts  of  land  used  exclusively  for  farming 
purposes,  some  of  which  contain  several  hun- 
dred acres  on  which  interments  could  be  made, 
which  would  be  distant  a  half  mile  or  more 
from  any  human  habitation  or  thoroughfare. 

4,  An  ordinance  prohibiting"  the  inter- 
ment of  dead  bodies  within  the  city 
limits,  which  is  unreasonable  as  applied  to 
sparsely  Inhabited  sections,  and  general  In 
its  scope  and  operation,  must  fall  in  its  en- 
tirety. 

(May  4,  1901.) 

APPEAL  by  respondent  from  a  judgment 
of  the  Circuit  Court  for  Multnomah 
County  releasing  petitioner  under  a  wTit  of 
habeas  corpus  from  the  custody  of  respond- 
ent, to  which  he  had  been  committed  for  al- 
leged violation  of  a  municipal  ordinance. 
Affirmed. 

Statement  by  Wolverton,  J.: 
The  plaintiff  was  convicted  in  the  munici- 
pal court  of  the  city  of  Portland  of  a  viola- 
tion of  city  ordinance  No.  0,188,  and  sen- 
tenced to  pay  a  fine  of  $35,  in  default  of  the 
payment  of  which  he  was  committed  to  jail 
under  a  commitment  issued,  directed,  and 
-delivered  to  the  defendant,  McLauchlan,  who 
is  the  chief  of  police.  The  complaint  upon 
which  the  conviction  was  had  charged  the 
plaintiff  with  a  violation  of  the  ordinance 
by  wilfully  and  unlawfully  interring  and 
^causing  to  be  deposited  a  certain  dead  body 
within  prohibited  territory  in  the  city  of 
Portland,  "thereby  creating  a  nuisance," 
•contrary  to  the  ordinance,  etc.  The  ordi- 
nance under  which  the  complaint  was  drawn 
provides,  by  fi  1,  that  it  shall  be  unlawful, 
and  it  is  declared  a  nuisance  and  misdemean- 
or, for  any  person  or  persons,  at  any  time 
after  the  1st  day  of  April,  1895,  to  dig,  or 
•cause  to  be  dug  or  opened,  any  grave,  or  to 
inter  or  deposit,  or  cause  to  be  deposited, 
in  such  grave,  any  dead  body,  within  the 
city  of  Portland,  except  within  certain  speci- 
fied districts ;  and,  by  section  2,  that  no  per- 
son or  persons  shall,  after  the  day  named, 
dig,  or  cause  to  be  dug  or  opened,  any  grave, 
or  cause  to  be  deposited  or  interred  in  such 
grave  any  dead  body,  except  in  those  por- 
tions of  the  city  designated  in  §  1.    Section 


6  prescribes  a  penalty  for  a  violation  of  the 
ordinance.  The  charter  empowers  the  city 
to  prevent  the  introduction  of  contagious 
diseases,  etc.,  and  "to  provide  for  the  health, 
cleanliness,  ornament,  peace,  and  good  order 
of  the  city,"  and,  by  a  subsequent  clause, 
to  prevent  and  remove  nuisances,  and  to  de- 
clare what  shall  constitute  the  same."  Sec- 
tion 32,  subds.  6,  9.  The  plaintiff,  being 
imprisoned,  sued  out  a  writ  of  habeas  cor- 
pus, alleging  that  he  is  unlawfully  re- 
strained of  his  liberty  by  the  defendant,  to 
which  the  latter  made  return  that  he  is  law- 
fully detaining  the  plaintiff  under  and  by 
virtue  of  the  commitment  to  him  issued 
and  directed.  The  judgment  being  favor- 
able to  the  plaintiff,  the  defendant  appeals. 

Messrs.  J.  M.  Long  and  Ralph  R. 
Dnniway,  for  appellant: 

The  city  had  the  authority  to  pass  the  or- 
dinance in  question  by  virtue  of  the  police 
power.  This  authority  is  specially  given  to 
the  city  by  its  charter,  passed  in  1898,  in  § 
32,  subdivs.  6,  9,  17. 

The  city  has  the  power  to  declare  burials 
within  the  city  to  be  nuisances,  and  detri- 
mental to  the  health  and  welfare  of  the  city. 

Portland  v.  Terwilliger,  16  Or.  465,  19 
Pac.  90;  Dill.  Mun.  Corp.  §§  141,  142,  372- 
375,  379;  Cooley,  Const.  Lim.  6th  ed.  740; 
Austin  v.  Austin  City  Cemetery  Asso.  87 
Tex.  330,  28  S.  W.  528  (Tex.  Civ.  App.)  28 
S.  W.  1023;  New  York  v.  Slack,  3  Wheeler, 
C.  C.  237 ;  People  ex  rel.  Oak  Hill  Cemetery 
Asso.  v.  Pratt,  129  N.  Y.  68,  29  N.  E.  7; 
Cronin  v.  People,  82  N.  Y.  318,  37  Am.  Rep. 
564;  Charleston  v.  Wenttoorth  Street  Bap- 
tist Church,  4  Strobh.  L.  306;  Humphrey  v. 
Front  Street  M.  E.  Church,  109  N.  C.  132, 
13  S.  E.  793;  Campbell  v.  Kansas,  102  Mo. 
326,  10  L.  R.  A.  593,  13  S.  W.  897;  Ex  parte 
Bohen,  115  Cal.  372,  36  L.  R.  A.  618,  47  Pac. 
55,  Beach,  Pub.  Corp.  fi  996;  Horr  &  B.  Mun. 
Pol.  Ord.  §  220;  5  Am.  &  Eng.  Enc.  Law,  2d 
ed.  pp.  791,  793;  Went  v.  Methodist  Protest- 
ant Church,  80  Hun,  267,  30  N.  Y.  Supp. 
157 ;  Page  v.  Symonds,  63  N.  H.  17,  56  Am, 
Rep.  481;  Lowe  v.  Prospect  Hill  Cemetery 
Asso.  58  Neb.  100,  46  L.  R.  A.  237,  78  N.  W. 
488. 

A  cemetery  within  the  city  limits  is  not 
conclusively  shown  not  to  be  a  nuisance  by 
the  fact  that  the  city  itself  operates  a  ceme- 
tery in  the  same  locality  under  similar  con- 
ditions. 

Austin  y.  Austin  City  Cemetery  Asso.  87 
Tex.  330,  28  S.  W.  528. 

The  ordinance  under  consideration  in  this 
case  is  valid,  and  the  complaint  is  sufficient. 

Grossman  v.  Oakland,  30  Or.  478,  36  L. 
R.  A.  593,  41  Pac.  5;  Portland  v.  Meyer,  32 
Or.  368,  52  Pac.  21 ;  5  Am.  &  Eng.  Enc.  Law, 
2d  ed.  pp.  791,  793;  Went  v.  Methodist 
Protestant  Church,  80  Hun,  267,  30  N.  Y. 
Supp.  157;  Page  v.  Symonds,  63  N.  H.  17, 
56  Am.  Rep.  481 ;  Horr  &  B.  Mun.  Pol.  Ord. 
fi  220;  Beach,  Pub.  Corp.  §  996. 


stltute  a  nuisance,  see  Grossman  v-  Oakland 
(Or.)  36  L.  R.  A.  593,  and  note;  Evansville  v. 
Miller  (Ind.)  88  L.  R.  A.  161;  Harrington  v. 
Providence  (R.  I.)  88  L.  R.  A.  805,  and  cases 
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burial  of  the  dead;  and  St.  Louis  v.  Edward 
Heltseberg  Pkg.  ft  Provision  Co.  (Mo.)  89  L.  B. 
A.  551. 
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Slaughterhouses,  burial  o!  the  dead,  or 
anything  else  which  may  be  detrimental  to 
health,  can  be  excluded  under  the  police 
power  by  a  municipal  corporation,  which 
has  general  authority  over  nuisances. 

Earmison  v.  Lewistown,  153  111.  313,  38 
N.  E.  628;  North  Chicago  City  R.  Co.  v. 
Lake  View,  105  111.  207,  44  Am.  Rep.  788; 
Davenport  v.  Richmond  City,  81  Va.  636,  59 
Am.  Rep.  696;  Charleston  v.  Wentworth 
Street  Baptist  Church,  4  Strobh.  L.  306; 
Campbell  v.  Kansas,  102  Mo.  326,  10  L.  R. 
A.  593,  13  S.  W.  897;  Dill.  Mun.  Corp.  fi 
372. 

The  city  of  Portland  does  not  need  any 
more  specific  authority  in  order  to  exclude 
burials  from  a  given  district  than  that  giv- 
ing it  power  over  nuisances  and  contagious 
diseases. 

From  the  passing  of  the  ordinance  there 
is  a  presumption  that  there  is  such  fe  nui- 
sance, or  the  ordinance  would  not  be  passed. 

Hubbard  v.  Medford,  20  Or.  315,  25  Pac. 
640;  Davenport  v.  Richmond  City,  81  Va. 
636,  59  Am.  Rep.  696;  Vanderhurst  v. 
Tholcke,  113  Cal.  147,  35  L.  R.  A.  267,  45 
Pac.  266;  Earmison  v.  Lewistown,  153  111. 
313,  38  X.  £.  628;  17  Am.  &  Eng.  Enc  Law, 
pp.  247,  248;  Noith  Chicago  City  R.  Co.  v. 
Lake  View,  105  III.  207,  44  Am.  Rep.  788. 

That  which  the  legislature  has  specifical- 
ly declared  may  be  done,  the  courts  cannot 
declare  is  unreasonable. 

17  Am.  &  Eng.  Enc.  Law,  pp.  247,  248; 
Dill.  Mun.  Corp.  3d  ed.  §  328;  Vanderhurst 
v.  Tholcke,  113  Cal.  147,  35  L.  R.  A.  267, 
45  Pac.  266:  North  Chicago  City  R.  Co.  v. 
Lake  View,  105  111.  207,  44  Am.  Rep.  788; 
Beiling  v.  Evansville,  144  Ind.  644,  35  L. 
R.  A.  272,  42  N.  E.  621;  Kansas  City  v. 
Trieb,  76  Mo.  App.  478;  State,  Raffetto, 
Prosecutor,  v.  Mott,  60  N.  J.  L.  413,  38  Atl. 
857. 

When  the  thing  declared  to  be  a  nuisance 
may  be  a  nuisance,  the  courts  cannot  de- 
clare, as  a  matter  of  law,  that  it  is  not  a 
nuisance. 

North  Chicago  City  R.  Co.  v.  Lake  View, 
105  III.  207,  44  Am.  Rep.  788. 

A  municipal  ordinance  which  is  general 
in  its  scope  may  be  adjudged  reasonable  as 
applied  to  one  state  of  facts,  and  unreason- 
able when  it  is  sought  to  be  applied  to  a  dif- 
ferent state  of  facte. 

Ex  parte  Ah  Hoy,  23  Or.  89,  31  Pac 
220 ;  State,  Pennsylvania  R.  Co.,  Prosecutor, 
v.  Jersey  City,  47  N.  J.  L.  286;  State,  Con- 
solidated  Traction  Co.,  Prosecutor,  v.  Eliza- 
beth, 58  N.  J.  L.  619,  32  L.  R.  A.  170,  34 
Atl.  146;  State  Trenton  Horse  R.  Co.,  Prose- 
cutor, v.  Trenton,  53  N.  J.  L.  132,  11  L.  R. 
A.  410,  20  Atl.  1076;  State  v.  Botkin,  71 
Iowa,  87,  60  Am.  Rep.  780,  32  N.  W.  185; 
State  v.  Sheppard,  64  Minn.  287,  36  L.  R. 
A.  305,  67  N.  W.  62;  Ford  v.  Standard  Oil 
Co.  32  App.  Div.  596,  53  N.  Y.  Supp.  48. 

The  public  have  a  right  to  control  and 
oversee  and  regulate  the  proper  interment 
of  the  dead.  That  is  all  that  this  ordinance 
does.  Such  an  ordinance  is  clearly  not  un- 
reasonable or  beyond  the  power  of  the  city 
to  enact. 
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The  ordinance  being  within  the  power  of 
the  city  to  enact,  it  is  valid. 

Pfleger  v.  Groth,  103  Wis.  104,  79  N.  W. 
19 ;  Sprigg  v.  Garrett  Park,  89  Md.  406,  43 
Atl.  813. 

Messrs.  Stott,  Boise,  St  Stout  for  re- 
spondent. 

Wolverton,  J.,  delivered  the  opinion  of 
the  court: 

The  plaintiff  bases  his  argument  in  sup- 
port of  the  judgment  of  the  circuit  court  up- 
on the  ground  that  ordinance  9,188  is  in- 
valid, for  the  reason  that  the  charter  does 
not  authorize  the  city  of  Portland  to  declare 
the  burial  of  the  dead  within  the  city  limits, 
outside  of  the  excepted  districts,  to  be  a 
nuisance,  or  to  punish  persons  for  doing  the 
acts  thereby  declared  to  be  offenses  against 
the  city.  It  may  be  premised  that  a  ceme- 
tery is  not  a  nuisance,  except  conditions  be 
present  which  corrupt  or  foul  the  atmos- 
phere by  unwholesome  or  noxious  stenches, 
or  impregnate  the  water  of  wells  or  springs 
in  the  vicinity  by  percolation  through  the 
soil,  thereby  endangering  the  public  health ; 
hence  the  authorities  agree  that  it  is  not 
nor  can  it  be  regarded  a  nuisance  per  se. 
Wood,  Nuisances,  fi  6;  1  Dill.  Mun.  Corp. 
4th  ed.  fi  373;  5  Am.  &  Eng.  Enc.  Law,  2d 
ed.  p.  791;  Kingsbury  v.  Flowers,  65  Ala. 
479,  39  Am.  Rep.  14;  Henry  v.  Perry  Twp. 
48  Ohio  St.  674,  30  N.  E.  1122;  Lake  View 
v.  Rose  Hill  Cemetery  Co.  70  111.  191,  22 
Am.  Rep.  71.  And  whether  the  act  of  de- 
positing a  dead  body  in  its  place  of  sepul- 
ture is  the  commission  of  a  nuisance  de- 
pends entirely  upon  its  proximity  to  the 
habitations  of  the  living  and  the  manner  in 
which  it  is  accomplished.  In  so' far  as  the 
language  of  the  charter  conferring  power 
upon  the  city  to  declare  what  shall  consti- 
tute a  nuisance  is  involved  by  the  conten- 
tion, the  case  of  Grossman  v.  Oakland,  30 
Or.  478,  30  L.  R.  A.  593,  41  Pac.  5,  is  pre- 
cisely in  point.  Within  the  scope  of  the 
doctrine  there  announced  and  settled,  the 
city  is  not  thereby  authorized  to  declare 
that  to  be  a  nuisance  which  is  neither  such 
per  se  nor  under  the  common  law,  nor  made 
so  by  statutory  enactment.  It  would  seem 
to  follow,  therefore,  that  the  city  council 
was  not  authorized  to  declare  generally  that 
to  deposit  a  dead  body  in  any  portion  of  the 
inhibited  district  shall  constitute  a  nuisance, 
when  it  is  conceded,  as  here,  that  such  an 
interment  may  be  made  in  the  usual  way  in 
some  sections  thereof,  without  giving  offense 
to  the  senses  of  any  human  inhabitant,  or 
endangering  in  the  least  measure  the  health 
of  the  community. 

Defendant's  counsel  insist,  however,  that 
the  authority  requisite  for  excluding  burials 
from  within*  the  city  limits  may  be  referable 
to  the  general  police  power  incident  to  all 
municipal  corporations,  and,  beyond  this,  it 
is  urged  that  the  words  of  the  charter,  "to 
provide  for  the  health,  cleanliness,  orna- 
ment, peace,  and  good  order  of  the  city,"  are 
commensurate  for  the  purpose.  The  power 
thus  conferred  is  no  doubt  ample  to  author- 
ize the  city  to  adopt  reasonable  measures 
prescribing  rules  and  regulations,  as  it  re- 
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spects  the  place  and  manner  of  burials  with- 
in the  city  limits;  but  the  city  cannot  arbi- 
trarily prohibit  them,  unless  such  prohibi- 
tion be  a  reasonable  exercise  of  the  pow- 
er. The  legislature,  in  its  wisdom,  may,  by 
express  delegation  of  authority,  empower  the 
city  to  adopt  measures  of  a  specified  and  de- 
fined character,  and  the  exercise  of  such  au- 
thority cannot  be  questioned  on  the  ground 
of  its  unreasonableness.  People,  Oak  Hill 
Cemetery  Asso.  v.  Pratt,  129  N.  Y.  68,  29 
N.  E.  7 ;  Cronin  v.  People,  82  N.  Y.  318,  37 
Am.  Rep.  564;  Coatee  v.  "Sew  York,  7  Cow. 
585, — are  illustrative  of  the  principle.  In 
the  first,  the  authority  delegated  was  "to 
make,  modify,  and  repeal  ordinances  and  by- 
laws to  regulate  the  burial  of  the  dead;" 
and  it  was  held  that  the  power  to  regulate 
was  tantamount  to  the  power  to  prohibit, 
the  court  referring  to  Cronin  v.  People, 
which  involved  the  authority  to  prohibit  the 
operation  of  slaughterhouses  in  certain  por- 
tions of  the  city  of  Albany  as  conclusive  of 
the  point.  So,  in  the  last  case  cited,  the 
authority  extended  to  making  by-laws  "for 
regulating  or  .  .  .  preventing  the  inter- 
ring of  the  dead"  within  the  city,  which  lan- 
guage is  so  express  and  explicit  as  to  leave 
no  doubt  touching  the  power  to  prohibit. 
But  where  the  authority  to  adopt  specific 
measures  is  referable  merely  to  the  general 
power,  or  where  the  authority  to  legislate 
with  respect  to  a  given  subject  is  conferred 
and  the  mode  of  its  exercise  is  not  pre- 
scribed, there  goes  with  it  the  condition  that 
the  exercise  thereof,  to  be  valid  and  effica- 
cious, must  be  reasonable,  and  not  oppres- 
sive. 1  Dill.  Mun.  Corp.  4th  ed.  fi  328; 
State,  Trenton  Horse  R.  Co.,  Prosecutor,  v. 
Trenton,  53  N.  J.  L.  132,  11  L.  R.  A.  410,  20 
Atl.  1076;  Haynes  v.  Cape  May,  50  N.  J.  L. 
55,  13  Atl.  231;  A  Coal-Float  v.  Jefferson- 
ville,  112  Ind.  15.  13  X.  S.  115;  Baltimore 
v.  Radecke,  40  Md.  217,  33  Am.  Rep.  239; 
Tugman  v.  Chicago,  78  111.  405;  Kirkham 
v.  Russell,  76  Va.  956.  It  is  for  the  court 
to  determine,  in  view  of  the  facts  of  each 
particular  case  as  it  arises,  whether  or  not 
an  ordinance  is  reasonable.  17  Am.  &  Eng. 
Enc.  Law,  p.  248.  The  prevailing  presump- 
tion, however,  is  in  favor  of  its  reasonable- 
ness, which  must  be  overcome  by  legal  and 
competent  proof  to  the  contrary  before  its 
invalidity  can  be  declared.  State,  Trenton 
Horse  R.  Co.  Prosecutor,  v.  Trenton,  53 
N.  J.  L.  132,  11  L.  R.  A.  410,  20  Atl.  1076; 
Com.  v.  Patch,  97  Mass.  221;  Van  Hook  v. 
Selma,  70  Ala.  361,  45  Am.  Rep.  85. 

We  are  thus  brought  to  the  question 
whether  the  ordinance  involved  evinces  a 
reasonable  exercise  of  the  general  police  pow- 
er vested  in  the  city,  or  of  such  as  is  at- 
tendant upon  the  power  accorded  to  provide 
for  the  health,  cleanliness,  and  good  order 
thereof.  The  court  may  take  judicial 
knowledge  of  the  acts  of  incorporations  and 
charters  of  municipal  corporations,  and  as 
a  logical  consequence  of  the  territorial  lim- 
its of  such  municipalities,  especially  where 
they  are  fixed  and  defined  by  the  acts  giving 
them  life,  or  acts  amendatory  thereof.  17 
Am.  &  Eng.  Enc.  Law,  2d  ed.  pp.  936,  938 ; 
Fauntleroy  v.  Hannibal,  1  Dili.  118,  Fed. 
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Cas.  No.  4,691;  Binkert  v.  J  onsen,  94  111. 
283;  Hornberger  v.  State,  47  Neb.  40,  66  N. 
W.  23;  De  Baker  v.  Southern  California  R. 
Co.  106  Cal.  257,  39  Pac.  610;  Kansas  City 
v.  Smart,  128  Mo.  272,  30  S.  W.  773. 

Now,  it  is  an  admitted  fact  that  there 
are  considerable  tracts  of  land,  comprised 
within  the  limits  of  the  city,  which  are 
sparsely  inhabited.  As  was  said  by  the 
court  below,  "there  are  within  the  corporate 
limits  of  the  city  of  Portland  several  large 
tracts  of  land,  which  are  used  solely  for 
farming  purposes,  some  of  them  containing 
several  hundred  acres,  and  on  some  of  them 
interments  could  be  made  which  would  be 
distant  a  half  mile  or  more  from  any  human 
inhabitant  or  public  thoroughfare.  Under 
these  conditions,  it  is  assuredly  not  a  rea- 
sonable regulation,  as  a  police  provision,  or 
for  the  conservation  of  the  health  or  good 
order  of  the  community,  to  exclude  burials 
from  the  whole  territory,  save  the  districts 
enumerated  by  the  ordinance.  If,  however, 
as  before  indicated,  the  legislature  had 
granted  special  and  express  power  to  exclude 
burials  from  within  the  city  limits,  the 
adoption  of  such  an  ordinance  would  be  a 
legitimate  exercise  thereof,  and  no  one  could 
question  its  validity,  yet,  when  the  nature 
of  the  power  delegated  enjoins  upon  the  city 
the  duty  of  adopting  such  measures  only  as 
are  reasonable,  that  becomes  the  measure 
and  limit  of  the  power,  and  any  act  in  ex- 
cess thereof  is  without  legal  efficacy.  The 
ordinance  being  unreasonable  as  applied  to 
those  sparsely-inhabited  portions  of  the 
city,  and  general  in  its  territorial 
scope  and  operation,  it  is  invalid  as 
to  the  whole,  and  must  fall  in  its 
entirety.  As  sustaining  the  conclusions 
here  reached,  see  Austin  v.  Murray,  16  Pick. 
121  KneedUr  v.  Norristoum,  100  Pa.  308, 
45  Am.  Rep.  384;  Lake  View  v.  Rose  Hill 
Cemetery  Co.  70  111.  191,  22  Am.  Rep.  71; 
Baltimore  v.  Radecke,  49  Md.  217,  33  Am. 
Rep.  239.  This  statement  of  the  law  is  not 
impinged  upon  by  the  doctrine  maintained 
in  State,  Pennsylvania  R.  Co.,  Prosecutor, 
v.  Jersey  City,  47  N.  J.  L.  286;  State  v. 
Shcppard,  64  Minn.  287,  36  L.  R.  A.  305, 
67  N.  W.  62,  and  other  cases  cited  by  coun- 
sel. One  of  the  primary  essentials  of  a 
valid  ordinance  is  that  it  must  be  general  in 
its  operation ;  that  is,  it  must  affect  all  per- 
sons alike,  under  like  circumstances  and  con- 
ditions. 1  Dill.  Mun.  Corp.  4th  ed.  §  322. 
It  may,  and  often  does,  become  a  question 
whether  certain  persons  or  corporations,  act- 
ing in  peculiar  capacities  or  special  emergen- 
cies, come  within  the  legitimate  purview  or 
spirit  of  the  ordinance,  and  sucn  was  the 
question  presented  and  determined  by  the 
above  cases.  The  ordinance  in  each  case  was 
general  in  its  scope,  affecting  all  persons 
alike,  but  in  the  first  the  business  of  the 
railroad  concentered  in  a  small  compass,  but 
had  grown  to  such  proportions  that  the  or- 
dinance became  unreasonably  embarrassing 
and  burdensome,  and  it  was  held,  therefore, 
that  it  should  not  be  enforced  against  the 
company  as  to  the  particular  locus  in  quo. 
So,  in  the  latter  case,  the  ordinance  prohib- 
ited the  driving  of  animals  in  the  street  at 
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a  rate  of  speed  exceeding  6  miles  an  hour, 
and  it  was  held  that  a  fireman,  acting  in 
the  discharge  of  his  duties  in  hastening  to 
the  scene  of  a  conflagration,  did  not  come 
within  the  inhibition.  The  doctrine  is 
operative  in  the  establishment  of  an  excep- 
tion rather  than  that  of  a  general  rule,  and 
can  have  no  application  in  the  case  at  bar. 
Reliance  is  had  upon  the  case  of  Portland 
v.  Terwilliger,  16  Or.  465,  19  Pac  90,  as  be- 
ing an  adjudication  sustaining  the  power 
of  the  city  to  exclude  burials  from  within 
the  city  limits.  The  court  there  had  under 
consideration  the  effect  of  an  ordinance  pro- 
hibiting the  burial  of  the  dead  within  the 
city,  and  consequently  upon  an  estate  con- 
ceded, for  the  purpose  of  the  case,  to  have 
been  vested  in  the  municipality  upon  a  con- 
dition subsequent  as  to  the  continued  use 
and  occupation  thereof  by  it  for  cemetery 
purposes.  The  power  to  adopt  the  ordi- 
nance in  that  case  seems  to  have  been  taken 
for  granted,  or  at  least,  it  was  not  a  matter 
of  controversy  in  the  course  of  the  hearing. 
In  announcing  the  opinion,  Mr.  Justice  Stra- 


tum incidentally  says;  'That  power  was 
delegated  by  the  state  to  the  city  of  Port- 
land under  the  general  description  of  police 
power;"  referring,  we  presume,  to  the 
power  of  prohibiting  burials  within  the  city 
limits.  The  learned  justice  then  proceeded 
to  an  elaboration  of  the  idea  that  every 
citizen  holds  his  property  subject  to  the 
proper  exercise  of  the  power,  but  the  ques- 
tion whether  the  charter  did  or  did  not  con- 
fer the  power  to  adopt  the  ordinance  was  not 
mooted,  so  far  as  we  are  informed  by  the 
record,  much  less  can  it  be  said  to  have  been 
decided.  The  idea  of  declaring  the  act  of 
burial  a  nuisance,  and  the  power  commen- 
surate to  that  particular  purpose,  does  not 
seem  to  have  been  suggested  at  any  time 
during  the  proceeding.  The  case  is  there- 
fore not  controlling  as  a  precedent.  If,  how- 
ever, it  ever  had  any  vitality  in  the  direc- 
tion claimed  for  it,  it  must  be  considered  as 
overruled  in  its  general  scope  by  the  sub- 
sequent case  of  Grossman  v.  Oakland. 

There  will  be  an  affirmance  of  the  judg- 
ment. 
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Charles  L.  FLACCUS 
v. 

W.  J.  SMITH  et  at.,  Appts. 
(199  Pa.  128.) 

1.  Injunction  will  be  arranted  at  tne 
instance  of  tne  manufacturer  whose 
apprentices  are  under  express  contract  not  to 
join  a  labor  union,  to  restrain  representatives 
of  such  union,  who  are  not  employed  by  him, 
from  enticing  his  apprentices  to  break  their 
contracts  and  become  members  of  the  union 
to  the  Injury  of  the  business. 

S.  Statutory  authority  to  workmen  to 
form  associations  for  mutual  aid,  and  to 
refuse  to  work  for  any  employer  under  cer- 
tain conditions  without  being  subject  to  pros- 
ecution for  conspiracy,  will  not  Justify  mem- 
bers of  a  labor  union  in  enticing  employees  to 
break  their  contracts  not  to  become  members 
of  such  unions  to  the  injury  of  their  employ- 
er's business. 

(April  15,  1901.) 

APPEAL  by  defendants  from  a  decree  of 
the  Court  of  Common  Pleas,  No.  2,  for 
Allegheny  County  in  favor  of  plaintiff  in  a 
suit  to  enjoin  defendants  from  interfering 
with  plaintiff's  apprentices.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Johns  McCleave,  D.  T.  Wat- 
son, and  W.  J.  Brennen,  for  appellants: 

Under  the  act  approved  May  8,  1869,  §  1 
(P.  L.  1260),  it  is  provided  as  follows:  It 
shall  be  lawful  for  any  and  all  classes  of 

Note. — For  earlier  cases  In  this  series  as  to 
liability  for  inducing  servant  to  break  his  con- 
tract, see  cases  in  note  to  Boysen  v.  Thorn 
(Cal.)  21  L.  R.  A.  on  page  238;  also  cases  In 
note  to  Chambers  v.  Baldwin  (Ky.)  11  L.  R.  A. 
on  page  548. 
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mechanics,  journeymen,  tradesmen,  and  la- 
borers to  form  societies  and  associations  for 
their  'mutual  aid,  benefit,  and  protection. 

And  the  act  approved  June  14,  1872,  §  1 
(P.  L.  1175),  provides:  It  shall  be  lawful 
for  any  laborer  or  laborers,  workingman  or 
workingmen,  journeyman  or  journeymen,  act- 
ing either  as  individuals  or  as  the  members 
of  any  club,  society,  or  association,  to  refuse 
to  work  or  labor  for  any  person  or  persona 
whenever  in  his,  her,  or  their  opinion  the 
wages  paid  are  insufficient,  or  the  treatment 
of  such  laborer  or  laborers,  workingman  or 
workingmen,  journeyman  or  journeymen,  by 
his,  her  or  their  employer  is  brutal  or  of- 
fensive, or  the  continued  labor  by  such  la- 
borer or  laborers,  workingman  or  working- 
men,  journeyman  or  journeymen,  would  be 
contrary  to  the  rules,  regulations,  or  by- 
laws of  any  club,  society,  or  organization  to 
which  he,  she,  or  they  may  belong. 

It  is  one  of  the  indefeasible  rights  of  a  me- 
chanic or  laborer  in  this  commonwealth  to 
fix  such  a  value  on  his  services  as  he  sees 
proper,  and  under  the  Constitution  there  is  no 
power  lodged  anywhere  to  compel  him  to 
work  for  less  than  he  chooses  to  accept. 

Cote  v.  Murphy,  159  Pa.  420,  23  L.  R.  A. 
135,  28  Atl.  190;  O'Neil  v.  Behanna,  182  Pa. 
236,  38  L.  R.  A.  382,  37  Atl.  843. 

No  minor  can,  by  the  provision  of  the  acts 
of  assembly,  be  bound  as  an  apprentice  long- 
er than  until  the  age  of  twenty-one. 

Bonnel  v.  Brotsman,  3  Watts  &  S.  178. 

A  minor  bound  as  an  apprentice  may 
abandon  the  master's  service  when  he  at- 
tains full  age,  although  the  term  has  not  ex- 
pired. 

Wood,  Mast.  &  S.  p.  92;  Wray  v.  Wrap, 
15  L.  T.  X.  S.  180;  Drew  v.  PeokweU,  11  E. 
D.  Smith,  408. 
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Plaintiff  had  provided  for  failure  to  com- 
ply with  the  conditions  of  indenture  by  the 
forfeiture  of  certain  sums  of  money  held  by 
him,  which  were  his  liquidated  damages. 

Where  the  damages  are  incapable  or  very 
difficult  of  being  ascertained  except  by  mere 
conjecture,  they  will  usually  be  considered 
liquidated  if  they  are  so  denominated  in  the 
instrument. 

2  Sedgw.  Damages,  p.  248. 

Equity  will  not  enfoin  an  act  that  is  not 
in  violation  of  any  legal  right,  or  that  is 
not  an  actionable  wrong  at  law.  At  law  no 
action  lies  for  inducing  a  servant  to  leave 
his  employment  or  to  break  his  contract 
with  his  master,  whether  he  is  an  apprentice 
under  indenture  or  otherwise,  where  the  mas- 
ter has  recovered  from  him  a  stipulated  pen- 
alty for  leaving  the  service,  or  where  the 
time  for  which  he  was  hired  has  expired, 
though  he  had  no  previous  intention  of  leav- 
ing. 

Schouler,  Dom.  Rel.  fi  487;  Bird  v.  Ran- 
dall, 3  Burr,  1352;  Haskims  v.  Royster,  70 
N.  C.  601,  16  Am.  Rep.  780;  Nichol  v.  Mar- 
tyn,  2  Esp.  734;  Boston  Glass  Manufactory 
v.  Binney,  4  Pick.  425. 

It  has  never  yet  been  held  that  inducement 
to  join  a  labor  organization,  without  any 
suggestion  of  abandoning  the  service  of  the 
master,  is  an  actionable  wrong,  though  the 
servant  has  undertaken  with  the  master  to 
the  contrary. 

No  case  can 'be  found  where  a  court  of 
equity  has  assumed  jurisdiction  to  enjoin  a 
third  party  from  inviting  or  inducing  one  of 
the  parties  to  a  contract  to  violate  its  terms. 
This  is  extending  government  by  injunction 
to  a  point  that  the  courts  have  not  yet 
reached. 

Reynolds  v.  Everett,  67  Hun,  294,  22  N.  T. 
Supp.  306. 

Messrs.  J.  8.  Ferguson  and  E.  G.  Fer- 
guson, for  appellee: 

Statutes  relating  to  apprenticeship  rest 
largely  upon  the  idea  that  a  minor  is  inca- 
pable of  having  a  will  of  his  own  before 
reaching  maturity,  and,  having  no  will  in  the 
matter,  is  to  be  cared  for  and  protected  in 
such  a  way  as  in  the  judgment  of  the  state 
will  best  subserve  the  interests  both  of  him- 
self and  the  public 

Robertson  v.  Baldwin,  165  U.  S.  298,  41  L. 
ed.  732,  17  Sup.  Ct.  Hep.  326. 

The  whole  course  of  legislation  on  the  sub- 
ject shows  that  to  a  large  extent  apprentices 
are  regarded  as  wards  of  the  commonwealth. 

The  acts  of  1869  and  1872,  and  all  kindred 
acts,  have  nothing  to  do  with  the  question 
in  this  case. 

If  precedent  precisely  in  point  were  neces- 
sary for  every  exercise  of  equity  jurisdiction, 
equity  jurisprudence  would  never  have 
grown  to  its  present  high  estate. 

Joy  v.  8t.  Louis,  138  U.  S.  1,  34  L.  ed.  843, 
11  Sup.  Ct.  Rep.  243;  United  States  v.  Debs, 
5  Inters.  Com.  Rep.  163,  64  Fed.  724. 

If  the  remedy  at  law  is  doubtful,  a  court 
of  equity  will  not  decline  cognizance  of  the 
suit. 

Davis  v.  Wakelee,  156  U.  S.  686,  39  L.  ed. 
583,  15  Sup.  Ct.  Rep.  555. 


If  the  remedy  at  law  falls  short  of  that 
which  the  party  is  entitled  to,  that  founds  a 
jurisdiction  in  equity. 

American  Ins.  Co.  v.  Fish,  1  Paige,  92. 

Where  equity  can  give  relief,  the  complain- 
ant will  not  be  compelled  to  speculate  upon 
the  chances  of  his  obtaining  relief  at  law. 

Boyce  v.  Grundy,  3  Pet  215,  7  L.  ed.  657; 
Barr  v.  Essex  Trades  Council,  53  N.  J.  Eq. 
101,  30  Atl.  881;  Watson  v.  Sutherland,  5 
Wall.  79,  18  L.  ed.  582;  Westmoreland  d  C. 
Natural  Gas.  Co.  v.  De  Witt,  130  Pa.  235,  5 
L.  R.  A.  731,  18  Atl.  724;  Conemaugh  Gas 
Co.  v.  Jackson  Farm  Gas.  Co.  186  Pa.  443, 
40  Atl.  1000. 

A  bill  in  equity  may  be  sustained  solely 
on  the  ground  that  it  is  the  most  convenient 
remedy. 

Brush  Electric  Oo.'s  Appeal,  114  Pa.  574, 
7  Atl.  794;  Kirkpatrick  v.  Mf  Donald,  11  Pa. 
393;  Drake  v.  Lacoe,  157  Pa.  17,  27  Atl.  538; 
Warner  v.  McMullin,  131  Pa.  370,  18  Atl. 
1056. 

Brown,  J.,  delivered  the  opinion  of  the 
court: 

The  appellee  is  the  proprietor  of  glass 
works  at  Tarentum,  in  the  county  of  Alle- 
gheny. In  his  complaint  he  sets  forth  that 
he  has  been  engaged  in  the  business  of  manu- 
facturing glass  bottles  of  various  kinds,  and, 
in  and  about  their  manufacture,  has  been 
compelled  to  employ  divers  workmen  and  ap- 
prentices ;  that  the  appellants  and  others  are 
members  of  an  association  known  as  the 
American  Flint  Glass  Workers'  Union,  af- 
filiated with  the  American  Federation  of  La- 
bor; that  for  a  long  time  prior  to  the  year 
1894  he  had  been  greatly  hampered  and  an- 
noyed in  his  business  by  the  control  sought 
to  be  exercised  over  his  workmen  and  ap- 
prentices by  the  said  American  Flint  Glass 
Workers'  Union  and  the  American  Federa- 
tion of  Labor,  with  which  it  is  affiliated; 
that  in  the  year  1894  he  established  his  fac- 
tory on  an  independent  basis,  employing  no 
workmen  or  apprentices  who  were  cosjiected 
with  either  of  the  associations  named,  and 
expressly  requiring  his  said  workmen  and 
apprentices  not  to  be  connected  with  the 
said  American  Flint  Glass  Workers'  Union, 
and  from  that  time  until  the  filing  of  his 
bill  of  complaint  he  had  conducted  nis  fac- 
tory as  an  independent  one,  with  mutual  sat- 
isfaction to  himself  and  the  men  and  appren- 
tices employed  by  him;  that  the  appellants 
knew  his  factory  was  so  being  conducted  as 
an  independent  one,  and  that  his  workmen 
and  apprentices  were  not  connected  with  the 
said  American  Flint  Glass  Workers'  Union, 
and  had  agreed  not  to  connect  themselves 
with  the  same,  and,  particularly,  that  his  ap- 
prentices were  under  agreement  not  to  so  con- 
nect themselves;  that  his  workmen  and  ap- 
prentices were  working  in  harmony  until 
about  September  15,  1899,  when  the  said  ap- 
pellants, acting  under  orders  of  the  said 
American  Flint  Glass  Workers'  Union,  claim- 
ing the  right  of  declaring  strikes  and  other- 
wise interfering  with  the  employment  of  la- 
bor, well  knowing  that  his  apprentices  were 
under  covenant  and  agreement  not  to  be  con- 
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nected  with  the  said  American  Flint  Glass 
Workers'  Union,  began  to  entice,  and  did  en- 
tice, a  number  of  them  to  break  their  coven- 
ants or  agreements  and  to  become  members 
of  the  said  union,  and  to  become  subject  to 
the  orders  thereof,  paramount  to  his  orders 
as  their  employer;  and  that  the  appellants, 
by  so  enticing  and  endeavoring  to  entice  his 
apprentices  to  break  their  covenants  with 
him  by  becoming  members  of  the  said  union, 
have  done  that  which  is  contrary  to  equity, 
for  which  he  has  no  adequate  remedy  at  law. 
On  the  answer  to  the  appellee's  bill  of  com- 
plaint, and  upon  testimony  taken,  the  court 
below  found  that  Skelley,  one  of  the  appel- 
lants, had  gatherings  of  the  apprentices  of 
the  appellee  at  his  room  in  a  hotel  and  per- 
suaded them  to  join  the  union  referred  to; 
that  he  knew  the  character  of  the  appellee's 
works  as  an  independent  factory,  in  which 
members  of  the  union  were  not  employed, 
and  that  his  apprentices  were  bound  in  their 
indentures  not  to  join  or  become  subject  to 
the  rules  or  regulations  of  any  such  organi- 
zation as  he  represented ;  that  he  knew  these 
facts  at  the  time  he  swore  in  these  appren- 
tices as  members  of  the  union;  that  the  ap- 
prentices who  joined  the  union  violated  the 
covenant  of  their  indenture  and  subjected 
themselves  to  the  orders  of  the  union,  which 
made  obedience  to  it  paramount  to  obedience 
to  their  employer;  that  the  object  of  Skelley 
was  to  break  down  the  appellee's  factory  as 
a  nonunion  factory,  either  by  preventing  the 
operation  of  his  works  or  compelling  him  to 
join  the  union;  that  the  apprentices  who 
joined  the  union,  enticed  and  persuaded  so 
to  do  by  Skelley,  violated  an  express  cove- 
nant of  their  indenture,  which  was  one  of 
great  importance  to  the  appellee,  and  Skel- 
ley so  knew  at  the  time  he  so  enticed  them; 
that  Skelley's  conduct  and  actions  were  very 
injurious  to  the  appellee  and  his  business, 
and,  if  repeated  and  persisted  in,  would  in 
all  probability  utterly  ruin  his  business; 
that  Skelley's  codefendants,  by  their  counsel, 
openli  and  boldy  justified  him  in  all  he  did, 
contending  that,  as  an  officer  or  agent  of  the 
union,  he  had  a  perfect  right  to  interfere 
with  plaintiff's  apprentices,  persuade  them 
to  join  the  union,  and  secretly  swear  them 
in  as  members;  that,  if  the  union  had  that 
right,  either  Skelley  or  some  other  agent 
could  go  to  Tarentum  at  any  time  and  inter- 
fere with  the  appellee's  apprentices  and  busi- 
ness until  it  would  be  destroyed.  To  this 
last  finding  there  is  no  exception. 

This  is  not  a  controversy  between  the  em- 
ployer and  his  employees,  but  between  him 
ana  certain  individuals  associated  as  a  labor 
union,  unfriendly  to  the  employment  of  inde- 
pendent labor,  and  seeking  to  induce  the  ap- 
prentices of  the  employer  to  violate  the  terms 
of  their  indentures  with  him.  No  question 
is  here  raised  by  the  employer  as  to  what  his 
employees  may  or  may  not  do,  and  the  com- 
plaint sets  forth  no  misconduct  by  them  for 
which  relief  is  asked.  The  appellants,  out- 
siders, having  no  connection  with  the  busi- 
ness of  the  appellee,  are  charged  with  entic- 
ing and  endeavoring  to  entice  the  young  men 
employed  by  him  to  violate  the  covenants  of 
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their  apprenticeships  with  him,  and  protec- 
tion is  prayed  for  against  the  threatened 
ruin  of  his  business,  as  found  by  the  court 
below.  Having  reviewed  all  the  evidence,  we 
are  not  persuaded  that  any  of  the  court's 
findings  of  fact  ought  to  be  disturbed,  and, 
with  them  before  us,  the  only  question  to  be 
determined  is  whether  the  injunction  should 
go  out.  In  the  several  statutes  called  to  our 
attention  by  the  learned  counsel  for  appel- 
lants, we  can  find  nothing  to  aid  us.  The  act 
of  September  29,  1770  (1  Smith's  Laws, 
300 ) ,  simply  provides  that  a  minor  may  en- 
ter into  a  valid  contract  of  apprenticeship; 
by  that  of  May  8, 1869  (P.  L.  1869,  p.  1260), 
the  legislature  properly  declared  that  "it 
shall  be  lawful  for  any  and  all  classes  of 
mechanics,  journeymen,  tradesmen,  and  la- 
borers to  form  societies  and  associations  for 
their  mutual  aid,  benefit,  and  protection, 
and  peaceably  meet,  discuss  and  establish  all 
necessary  by-laws,  rules,  and  regulations  to 
carry  out  the  same;"  and  the  act  of  June  14, 
1872  (P.  L.  1872,  p.  1175),  is  that  "it  shall 
be  lawful  for  any  laborer  or  laborers,  work- 
ingman  or  workingmen,  journeyman  or 
journeymen,  acting  either  as  individuals  or 
as  the  members  of  any  club,  society,  or  asso- 
ciation to  refuse  to  work  or  labor  for  any 
person  or  persons,  whenever,  in  his,  her,  or 
their  opinion,  the  wages  paid  are  insufficient, 
or  the  treatment  of  such  laborer  or  laborers, 
workingman  or  workingmen,  journeyman  or 
journeymen,  by  his,  her,  or  their  employer, 
is  brutal,  or  offensive,  or  the  continued  labor 
by  such  laborer  or  laborers,  workingman  or 
workingmen,  journeyman  or  journeymen, 
would  be  contrary  to  the  rules,  regulations, 
or  by-laws  of  any  club,  society,  or  organiza- 
tion to  which  he,  she,  or  they  might  belong, 
without  subjecting  any  person  or  persons  so 
refusing  to  work  or  labor  to  prosecution  or 
indictment  for  conspiracy  under  the  criminal 
laws  of  this  commonwealth."  But  nowhere 
does  it  appear  in  the  foregoing  enactments 
that  these  intermeddling  appellants  had  war- 
rant for  their  interference  between  employer 
and  employed,  as  charged  in  the  complaint 
against  them;  and  with  no  apprentice,  even 
if  he  is  to  be  regarded  as  a  "laborer"  or 
"workingman,"  within  the  meaning  of  the 
last  two  acts,  complaining  that  his  employer 
has  denied  him  any  right  under  either  of 
them,  further  demonstration  of  the  inappli- 
cability of  any  one  of  these  statutes  to  the 
question  before  us  is  certainly  not  needed. 
The  appellee  had  an  unquestioned  right,  in 
the  conduct  of  his  business,  to  employ  work- 
men who  were  independent  of  any  labor 
union,  and  he  had  the  further  right  to  adopt 
a  system  of  apprenticeship  which  excluded 
his  apprentices  from  membership  in  such  a 
union.  He  was  responsible  to  no  one  for  his 
reasons  in  adopting  such  a  system,  and  no 
one  had  a  right  to  interfere  with  it  to  his 
prejudice  or  injury.  Such  an  interference 
with  it  was  an  interference  with  his  busi- 
ness, and,  if  unlawful,  cannot  be  permitted. 
The  court  found  that  the  interference  was  in- 
jurious to  him,  and,  if  allowed  to  continue, 
would  utterly  ruin  his  business.  The  dam- 
ages resulting  from  such  an  injury  are  inca- 
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pable  of  ascertainment  at  law,  and  justice  de- 
mands that  specific  relief  be  furnished  in  a 
court  of  equity.  The  test  of  equity  jurisdic- 
tion is  the  absence  of  a  plain  and  adequate 
remedy  at  law  to  the  injured  party,  depend- 
ing upon  the  character  of  the  case  as  dis- 
closed in  the  pleadings.  If  equity  alone  can 
furnish  relief,  the  injunction  must  be  is- 


sued. Watson  v.  Sutherland,  5  Wall.  79,  18 
L.  ed.  582.  With  this  test  applied  to  the 
pleadings  and  the  facts  found  by  the  learned 
judge  in  the  court  below,  the  decree  which  he 
made  was  proper. 

It  is  now  affirmed,  and  the  appeal  from  it 
is  dismissed  at  the  costs  of  the  appellants. 


RHODE    ISLAND    SUPREME    COURT. 


Stella  W.  WINTER 

v. 
Lewis  L.  HARRIS. 


( 


R.I. 
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The  macadamised  portion  alone  of  a 
•treet  40  feet  wide,  of  which  about  25 
are  paved  with  cobble  stones  and  the  re- 
mainder macadamized,  cannot  be  treated  as 
the  traveled  part  within  the  meaning  of  a 
statute  requiring  travelers  by  carriage  to 
keep  to  the  right  of  the  center  of  the  trav- 
eled part  of  the  road,  and  therefore  a 
traveler  Injured  by  collision  while  needlessly 
on  the  left  of  the  center  of  the  whole  width 
of  road  cannot  absolve  himself  from  fault 
by  showing  that  he  was  to  the  right  of  the 
center  of  the  macadamized  part. 

(May  28,  1901.) 

APPLICATION  by  plaintiff  for  a  new 
trial  after  verdict  in  favor  of  defendant 
in  an  action  brought  to  recover  damages  for 
injuries  alleged  to  have  been  caused  by  a 
collision  in  a  highway  through  the  negli- 
gence of  one  in  charge  of  defendant's  horse 
and  carriage.      Denied. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Page,  Page,  &  Gushing  for 
plaintiff. 

Mr.  E.  G.  Pierce,  for  defendant: 

The  statute  of  this  state  provides: 

Chap.  74,  fi  1.  "Every  person  traveling 
with  any  carriage  or  other  vehicle,  who 
shall  meet  any  other  person  so  traveling  on 
any  highway  or  bridge,  shall  seasonably 
drive  his  carriage  or  vehicle  to  the  right  of 
the  center  of  the  traveled  part  of  the  road." 

One  who  violates  the  law  of  the  road  by 
driving  on  the  wrong  side  of  the  way  as- 
sumes the  risk  of  all  such  experiments,  and 
must  use  greater  care  than  if  he  keeps 
upon  the  right  side  of  the  road. 

Elliott,  Roads  &  Streets,  fi  830. 

By  "the  traveled  part"  of  the  road  is  in- 
tended that  part  which  is  usually  wrought 
for  traveling. 

Clark  v.  Com.  4  Pick.  125;  Jaquith  v. 
Richardson,  8  Met  213;  Com.  v.  Allen,  11 
Met.  403;  Daniels  v.  Clegg,  28  Mich.  32; 
Potter,  Road  &  Roadside,  p.  72. 


Rogers,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  of  trespass  on  the  case 
for  the  alleged  negligence  of  the  defendant 
through  his  servant's  so  unskilfully  and 
carelessly  driving  and  managing  his  car- 
riage on  a  public  highway,  in  the  outskirts 
of  the  city  of  Providence,  as  to  cause  it  to 
collide  with  the  plaintiffs  buggy,  whereby 
said  buggy  was  damaged,  and  the  plaintiff 
herself  was  thrown  out  and  injured,  while 
claiming  to  be  in  the  exercise  of  due  care, 
It  appeared  from  the  evidence  that  the  acci- 
dent occurred  on  Broad  street,  in  Cranston, 
just  over  the  city  line,  on  March  9,  1898, 
between  6:30  and  7  o'clock  p.  H.,  when  the 
plaintiff,  accompanied  by  Mrs.  Helen  R. 
Herrick,  was  driving  a  horse  and  Qoddard 
buggy  down  Broad  street,  away  from  the 
city,  and  the  defendant's  horse  and  car- 
riage, also  a  Goddard  buggy,  was  being  driv- 
en towards  the  city  by  his  coachman,  Ed- 
ward Ford,  who  was  the  sole  occupant  there- 
of; that  Broad  street  at  the  place  of  the 
accident  is  a  curbed  street,  40  feet  wide 
from  curb  to  curb,  running  northerly  to- 
wards Providence,  and  southerly  towards 
Edgewood,  in  Cranston;  that  the  westerly 
portion  of  the  driveway  for  24  feet  8  inches 
is  paved  with  cobblestones,  while  the  re- 
mainder of  the  width  of  the  driveway,  15 
feet  4  inches,  is  macadamized;  that  the 
paved  surface  of  Broad  street  is  traversed 
by  double  tracks  for  electric  cars,  the  space 
between  the  separate  rails  of  each  track  be- 
ing 4  feet  10  inches,  and  the  space  between 
the  separate  tracks  (i.  e.  between  the  west 
side  of  the  east  track  and  the  east 
side  of  the  west  track )  being  4  feet  2  inches ; 
that  all  the  space,  being  9  feet  4  inches,  be- 
tween the  west  rail  of  the  west  track  and 
the  west  curb  of  the  street,  is  paved,  while 
extending  along  the  east  side  of  the  east 
rail  of  the  east  track  is  a  paved  strip  1  foot 
6  inches  wide;  that  the  width  of  a  Goddard 
buggy  between  the  outside  rims  of  the  hubs 
is  5  feet  5  inches;  that  the  defendant's 
coachman  was  driving  on  the  right-hand  ( or 
east)  side  of  the  road,  near  the  east  curb, 
but  as  to  how  near  the  evidence  is  contra- 
dictory ;  that  the  plaintiff  was  driving  upon 


Nora. — As  to  law  of  the  road  generally,  see 
note  to  Broschart  v.  Tattle  (Conn.)  11  L.  R.  A. 
88. 

As  to  negligence  in  turning  to  or  being  upon 
wrong  side  of  road  in  violation  of  statute,  see, 
in  this  series,  Brember  v.  Jones  (N.  H.)  26  L.  It. 
A.  408,  and  note;  Belpe  v.  Eltlng  (Iowa)   26 
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L.  R.  A.  769;  Cook  v.  Fogarty  (Iowa)  89  L. 
R.  A.  488;  Peltier  v.  Bradley,  D.  &  C.  Co. 
(Conn.)  82  L.  R  A.  651;  Foote  v.  American 
Product  Co.  (Pa.)  49  L.  R  A.  764;  and  Perl- 
stein  v.  American  Ezp.  Co.  (Mass.)  52  L.  & 
A.  959. 
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the  tnmj^AtLmiv^A  put  of  the  road,  and  con- 
sequently was  driving,  as  to  her,  on  the  left- 
hand  side  of  the  center,  measuring  from 
curb  to  curb;  that  it  was  dark,  and  the 
street  lights  were  lighted;  and  that  at  the 
time  of  the  accident  no  electric  cars  were 
approaching  that  were  in  sight.  The  evi- 
dence showed  that  the  easterly  or  macadam- 
used  portion  of  the  road  was  the  favorite 
side  for  travelers,  but  that  the  whole  width 
of  the  street  was  in  order  and  condition  for 
travel,  and  was  used  more  or  less,  though 
not  so  much  as  the  macadamized  portion. 
Only  the  occupants  of  the  two  buggies  wit- 
nessed the  accident,  and  their  statements 
are  utterly  variant.  The  plaintiff  swore 
that  she  was  driving  on  her  right,  being  the 
westerly  portion  of  the  macadamized  part 
of  the  street,  though  on  the  left  of  the  cen- 
ter from  curb  to  curb;  that  her  horse  was 
walking;  that  Ford  was  driving  recklessly 
and  unsteadily, — "this  way  ana  that,"  to 
use  her  own  expression,  "but  just  which  way 
he  was  driving  when  I  first  saw  him  I  can- 
not say."  Mrs.  Herrick  supports  the  plain- 
tiff in  her  claim  that  her  norse  was  walk- 
ing, and  also  that  Ford  was  not  keeping  a 
straight  course,  and  she  testified:  "As  I 
remember  it,  Mrs.  Winter  pulled  her  right 
rein  to  the  car  track.  I  do  not  know  how 
he  pulled  his,  but  his  horse  ran  right  into 
our  shaft."  Ford,  the  defendant's  coach- 
man, swore  that  he  first  noticed  the  plain- 
tiff's carriage  40  feet  away,  coming  onto 
him.  "They  simply  run  in  and  locked 
wheels,"  to  use  his  own  words.  "I  hol- 
lered to  them  first,  and  saw  them  coming 
directly  towards  the  horse.  I  was  away 
out  then  to  the  gutter."  In  reply  to  the 
question  how  he  came  to  drive  into  the  gut- 
ter, he  swore:  "Because  I  saw  they  were 
coming  into  me,  and  I  could  not  get  over. 
If  I  could  get  on  the  sidewalk  I  would.  I 
did  not  have  time.  I  could  not  get  on  that 
high  bank  there.  I  drove  in  the  gutter,  and 
tried  to  avoid  them."  He  also  swore  that 
his  horse  was  walking,  while  the  defendant 
"was  going  as  fast  as  she  could,  and  did  not 
let  up  any."  After  a  verdict  for  the  defend- 
ant, the  plaintiff  petitioned  for  a  new  trial, 
upon  the  sole  ground  that  is  now  urged,  of 
error  in  the  charge  of  the  justice  presiding 
at  the  jury  trial. 

The  plaintiff  requested  the  court  to 
charge  as  follows :  "  ( 1 )  The  plaintiff  was 
not  bound  to  turn  her  horse  and  vehicle 
across  the  car  track  and  tracks  if  that  por- 
tion of  the  street  where  the  car  tracks  were 
located  was  not  ordinarily  and  habitually 
traveled,  and  if,  at  the  same  time,  the 
macadamized  portion  of  the  road  was  ordi- 
narily and  habitually  traveled,  and  if,  on 
this  occasion,  the  plaintiff  seasonably 
turned  her  horse  and  vehicle  to  the  right  of 
the  center  of  the  macadamized  portion  of 
the  street,  leaving  ample  room  for  the  coach- 
man te  pass  with  his  vehicle  and  horse  on 
her  left-hand  side.  (2)  The  traveled  part 
of  the  highway  means  that  part  which  is 
regularly  and  ordinarily  used  by  travelers 
with  carriages,  vehicles,  and  horses." 

The  judge  refused  so  to  charge,  but  after 
referring  to  the  character  of  Broad  street, 
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and  to  the  varying  character  of  highways, 
and  especially  to  highways  in  the  country 
that  were  not  traversable  throughout  their 
whole  width,  he  charged  as  follows,  to 
which  the  plaintiff  objected,  vi*.:  'The 
traveled  part  of  Broad  street  for  carriages 
is  between  the  curbstones  on  the  east  and 
west;  there  is  the  traveled  part  of  that 
road.  It  includes  the  macadamized  part 
of  it,  and  it  includes  the  paved  part  of  it, 
over  into  the  center{  and  over  to  the  curb- 
stone of  the  other  side.  That  is  the  trav- 
eled portion  of  said  Broad  street,  and  to  the 
right  of  the  traveled  portion  of  that  it  was 
the  duty  of  Mrs.  Winter  to  turn  her  team 
seasonably.  In  regard  to  the  traveled  por- 
tion of  the  way,  I  have  stated  that  that  por- 
tion of  the  highway  which  was  laid  out  be- 
tween the  curbstones  was  the  traveled  por- 
tion of  that  highway.  No  matter  how  fre- 
quently or  how  infrequently  people  traveled 
oyer  the  pavedportion  of  it,  that  makes  no 
difference.  Where  a  cart  goes  it  was  the 
traveled  way,  and  some  point  past  the  cen- 
ter was  the  traveled  part,  and  so  there  was 
a  portion  that  was  traveled  on  the  westerly 
side  of  the  center  of  the  road,  if  the  testi- 
mony is  not  misunderstood  by  me." 

The  sole  question  now  before  us  is  whether 
the  charge,  or  the  refusal  to  charge,  as  above 
set  forth,  in  the  circumstances  of  the  case, 
affords  sufficient  ground  to  entitle  the 
plaintiff  to  a  new  trial.  R.  I.  Gen.  Laws, 
chap.  74,  fi  1,  provides  as  follows:  "Every 
person  traveling  with  any  carriage  or  other 
vehicle,  who  shall  meet  any  other  person  so 
traveling  on  any  highway  or  bridge,  shall 
seasonably  drive  his  carriage  or  vehicle  to 
the  right  of  the  center  of  the  traveled  part 
of  the  road,  so  as  to  enable  such  person  to 
pass  with  his  carriage  or  vehicle  without  in- 
terference or  interruption."  The  plaintiff 
admits  that  she  was  driving  on  the  left- 
hand  side  of  the  center,  as  measured  from 
curb  to  curb,  but  claims  that  she  was  travel- 
ing on  the  right-hand  side  of  the  center  of 
the  macadamized  portion  of  the  road,  and 
that  the  macadamized  portion  alone  consti- 
tuted the  traveled  part  of  the  road,  as  used 
in  the  statute  above  set  forth.  In  Clark  v. 
Com.  (decided  in  1826)  4  Pick.  125,  which 
was  a  criminal  prosecution  for  a  penalty 
under  a  statute  requiring  travelers  in  car- 
riages who  meet  in  a  road  to  drive  their  car- 
riages seasonably  to  the  right  of  the  middle 
of  the  traveled  part  of  the  road,  the  court 
said:  "By  the  traveled  part'  of  the  road 
is  intended  that  part  which  is  usually 
wrought  for  traveling.  A  traveler  is  not 
obliged,  because  a  track  happens  to  have 
been  made  on  one  side  of  the  part  so 
wrought,  to  turn  to  the  right  of  the  center 
of  this  track.  If  he  turns  to  the  right  of 
the  center  of  the  wrought  part,  so  that  there 
is  room  on  the  wrought  part  for  the  other 
traveler  to  pass,  it  is  sufficient,  and  the  pen- 
alty is  not  incurred."  In  Com.  v.  Allen 
(decided  in  1846)  11  Met.  403,  405,  and 
which  was  a  criminal  prosecution  for  a 
penalty,  the  court,  without  anywhere  refer- 
ring to  Clark  v.  Com.  4  Pick.  125,  says: 
"So  far  as  any  question  is  raised,  in  the 
present  case,  as  to  the  duty  of  persons  tray- 
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ding,  when  they  are  about  to  meet,  to  drive 
to  the  right  of  the  middle  of  the  traveled 
part  of  the  road, — in  distinction  from  the 
wrought  part  of  the  road, — where  the  trav- 
eled way  ia  of  leas  width  than  the  wrought 
way,  the  statute  seems  very  plain  and  di- 
rect in  its  provisions,  and  prescribes,  as  the 
duty  of  the  traveler,  the  turning  to  the 
right  of  the  middle  of  the  traveled  path." 
In  Daniels  v.  Glegg  (decided  in  1873)  28 
Mich.  32,  which  was  an  action  for  damages 
caused  by  a  collision  on  the  highway,  the 
supreme  court  of  Michigan,  in  construing 
the  statute  of  that  state,  held  that  the 
"traveled  part  of  the  road,"  referred  to  in 
the  statute,  meant  that  part  which  is 
wrought  for  traveling,  and  is  not  confined 
simply  to  the  most  traveled  wheel  track; 
and  the  court,  through  Christiancy,  Ch.  J., 
delivering  the  opinion,  in  referring  to  the 
Massachusetts  cases,  after  citing  Clark  v. 
Com.  4  Pick.  125,  with  approval,  uses  this 
language  (p.  44),  vies.:  "And  though  the 
supreme  court  of  that  state  seem  to  have 
since,  in  1846  {Com.  v.  Allen,  11  Met.  403), 
adopted  the  contrary  interpretation  now 
contended  for  by  the  plaintiff  in  error,  we 
are  not  satisfied  with  the  correctness  of  the 
decision,  and  think  such  an  interpretation 
of  the  statute,  as  applied  to  common  roads 
in  this  state,  would  be  extremely  pernicious, 
and  contrary  to  the  legislative  intent." 
The  law  of  the  road  is  thus  laid  down  in 
Shearm.  &  Redf.  Neg.  fi  640:  "It  is  a  uni- 
versal custom  in  America  for  travelers,  ve- 
hicles, and  animals  under  the  charge  of  man 
to  take  the  right  hand  of  the  road  when 
meeting  each  other,  if  it  is  reasonably 
practicable  to  do  so;  and  this  rule  is  en- 
forced by  statutes  in  many  states,  so  far 
as  it  relates  to  travelers  in  vehicles  or  on 
horseback.    The  statutes  upon  this  subject 

rerally  prescribe  that  travelers  shall  pass 
the  right  of  the  'center  of  the  road.' 
This  means  the  center  of  the  lawfully 
worked  part  of  the  road."  And  to  the  same 
effect  see  Elliott,  Roads  &  Streets,  §  830. 

The  case  at  bar  well  illustrates  the  rea- 
sonableness of  the  construction  that  the 
traveled  part  of  the  highway  means  the  part 
worked  and  in  order  and  condition  for 
travel.  Broad  street,  a  main  avenue  lead- 
ins  from  a  large  city  to  thickly-settled 
suburbs,  with  a  driveway  40  feet  in  width 
from  curb  to  curb,  paved  or  macadamized, 
and  usable  throughout  its  whole  width,  is 
sought  to  be  contracted  to  a  passage  16  feet 
4  inches  wide  on  its  extreme  easterly  or 
macadamized  strip.  As  a  Goddard  buggy 
Is  6  feet  6  inches  wide,  two  such  buggies, 
passing  abreast,  would  take  up  10  feet  10 
inches,  so  that  if  the  plaintiff  s  buggy  was 
crowded  as  closely  as  possible  to  the  paving 
on  the  west,  and  the  defendant's  buggy  was 
scraping  the  curbstone  on  the  east^there 
would  remain  between  them  but  4  feet  6 
inches,  or  a  yard  and  a  half, — not  a  very 
liberal  space  to  allow  in  the  nighttime  in 
passing  a  stranger  the  steadiness  of  whose 
norse,  and  the  expertness  of  whose  driving, 
are  unknown;  and  yet  there  remained  of 
said  driveway  over  24  feet  on  the  plaintiff's 
right,  taking  her  evidence  as  strictly  eor- 
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rect,  which  was  obstructed  by  no  other  team 
or  car,  and  was  available  for  her  to  use. 

If  it  is  objected  that  the  car  track  was 
undesirable  or  unsafe  to  travel  on,  as  com- 
pared with  the  macadamized  portion  of  the 
street,  the  answer  may  be  fitly  given  in  the 
words  of  Sutherland,  J.,  in  Earing  v.  Lan- 
sing*, 7  Wend.  186,  187,  vie,:  "It  is  not 
the  center  of  the  smooth  or  most  traveled 
part  of  the  road  which  is  the  driving-line, 
but  the  center  of  the  worked  part,  although 
the  whole  of  the  smooth  or  most  traveled 
path  may  be  upon  one  side  of  that  center, 
unless  the  situation  of  the  road  is  such  that 
it  is  impracticable  or  extremely  difficult  for 
the  party  to  turn  out.  No  such  difficulty 
existed  in  this  case.  The  road  on  the  de- 
fendant's side  was  rough,  from  having  been 
rutted  and  frozen,  but  not  so  much  so  as 
to  present  any  serious  obstacle  to  his  riding 
or  driving  over  it."  In  Qoldrick  v.  Union 
R.  Co.  20  R.  I.  128,  37  Atl.  635,  this  court, 
through  Matteson,  Ch.  J.,  delivering  the 
opinion,  said:  "If  it  be  conceded  that  the 
railroad  company  has  a  paramount  right  to 
use  that  portion  of  the  street  occupied  by 
its  track,  since  its  cars  are  necessarily  con- 
fined to  its  rails,  and  cannot  turn  to  the 
right  or  left,  the  public,  nevertheless,  also 
have  the  right  to  use  the  street,  including 
the  portion  occupied  by  the  track;  and  it 
is  incumbent  on  the  railroad  company,  not- 
withstanding its  paramount  right,  to  exer- 
cise due  care,  in  the  operation  of  its  cars, 
not  to  injure  those  who  may  be  traveling  on 
the  street."  We  think  that  the  weight  of 
both  reason  and  authority  favors  the  con- 
struction that  the  traveled  part  of  Broad 
street,  at  the  time  and  place  of  the  accident, 
was  the  whole  width  from  curb  to  curb,  and 
it  is  admitted  that  the  plaintiff's  buggy  at 
the  time  in  question  was  on  the  left  of  the 
center  of  said  traveled  part  as  thus  con- 
strued. In  Angell  v.  Lends,  20  R.  I.  891, 
393,  39  Atl.  521,  this  court,  through  Til- 
linghast,  J.,  delivering  the  opinion,  says: 
"In  thus  taking  the  wrong  side  of  the  road, 
the  defendant  took  the  risk  of  the  conse- 
quences which  might  arise  from  his  inabil- 
ity to  get  out  of  the  way  of  another  team 
approaching  on  the  right  side  of  the  road, 
and  is  responsible  for  Injuries  sustained  by 
the  latter  while  exercising  ordinary  care. 
In  other  words,  one  who  violates  the  'law 
of  the  road'  by  driving  on  the  wrong  side 
assumes  the  risk  of  such  an  experiment, 
and  is  required  to  use  greater  care  than  if 
he  had  kept  on  the  right  side  of  the  road, 
and,  if  a  collision  takes  place  in  such  cir- 
cumstances, the  presumption  is  against  the 
party  who  is  on  the  wrong  side.  And  this 
is  especially  true  where  the  collision  takes 
place  in  the  dark.  ...  In  Brooks  v. 
Hart,  14  N.  H.  307,  311,  the  court  says: 
'It  is  legal  negligence  in  anyone  to  occupy 
the  half  of  the  way  appropriated  by  law  to 
others  having  occasion  to  use  it  in  travel- 
ing with  teams  and  carriages,  and  he  is 
chargeable  for  any  injury  flowing  exclusive- 
ly from  that  cause.' "  The  plaintiff  showed 
no  sufficient  cause  or  excuse  for  being  on 
the  wrong  side  of  the  road  at  the  time  of 
the  accident,  and  the  injuries  she  complained 
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of  were  attributable  mainly,  if  not  wholly, 
to  her  own  failure  to  exercise  due  care; 
hence,  under  the  circumstances  of  this  case, 
we  find  no  error  in  the  charge  of  the  jus- 
tice to  which  exception  was  taken. 

New  trial  denied,  and  case  remitted  to 
the  common  pleas  division,  with  direction  to 
enter  judgment  on  the  verdict. 


Catharine  KOLB,  Admx.,  etc.,  of  Gottlieb 
Kolb,  Deceased, 

UNION  RAILROAD  COMPANY. 


( 


JL  I. 


) 


A  woiuiui  ■uingr  to  recover  daumves  for 
the  nefrlisrent  killing;  of  ner  husband, 

for  the  benefit  of  herself  and  her  minor  chil- 
dren by  him,  cannot  be  compelled  to  testify 
on  cross-examination  to  the  fact  that  she  has 
given  birth  to  an  Illegitimate  child  since  his 
death,  for  the  purpose  of  affecting  her  credi- 
bility as  a  witness. 

(June  8,  1901.) 

PETITION  by  plaintiff  for  new  trial  after 
judgment  in  favor  of  defendant  in  an  ac- 
tion brought  to  recover  damages  for  the  al- 
leged negligent  killing  of  her  intestate. 
Granted. 

The  facts  are  stated  in  the  opinion. 

Meters.  George  R.  Maeleod  and  John 
W.  Hogam,  for  plaintiff: 

Treating  the  plaintiff  purely  as  a  witness 
in  the  case,  and  her  misconduct  as  fornica- 
tion, it  was  a  misdemeanor  which  could  be 
shown,  for  the  purpose  of  affecting  her 
credibility  as  a  witness,  only  after  convic- 
tion of  the  offense.  No  suggestion  of  such 
conviction  was  made  or  attempted. 

Gen.  Laws,  chap.  244,  §  40;  State  v.  Me- 
Quire,  15  R.  I.  23,  22  Atl.  1118;  State  v. 
Conway,  20  R.  I.  270,  38  Atl.  656. 

The  character  of  a  female  witness  for  chas- 
tity can  be  impeached  in  only  two  instances, 
to  wit:  (1)  In  a  criminal  proceeding, 
where  the  witness  is  prosecutrix  against  a 
man  for  a  sexual  offense  against  her;  and, 
(2)  in  a  civil  proceeding,  to  affect  damages 
in  a  case  where  the  amount  of  the  damages 
depends  upon  the  character  or  conduct  of 
such  female  witness.  * 

1  Thomp.  Trials,  §  525;  1  Greenl.  Ev.  §9 
372-375;  3  Greenl.  Ev.  §  214;  McKelvey, 
Ev.  SS  112,  115;  Rapalje,  Witnesses,  §  107. 

Where  the  law  permits  the  character  of 
a  witness  for  truth  and  veracity  to  be  im- 
peached, the  impeaching  evidence  is  strict- 
ly limited  to  the  reputation  of  the  witness 
for  truth  and  veracity,  and  it  has  been  uni- 

Note. — For  other  cases  In  this  series  as  to 
questions  on  cross-examination  to  show  bad 
character  of  witness,  see  Muetze  v.  Tutenr 
(Wis.)  0  L.  R.  A.  86 ;  State  v.  Pancoast  (N.  D.) 
85  L.  R.  A.  518;  and  Zanone  v.  State  (Tenn.) 
85  L.  R.  A.  556. 

As  to  extent  of  and  restrictions  upon  cross- 
examination    generally,   see    Hobart  v.   Young 
(Vt.)  12  L.  R.  A.  608,  and  note. 
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formly  held  that  evidence  of  particular  acta 
upon  that  point  is  never  permissible. 

Evidence  of  bad  character  of  a  female  wit- 
ness is  inadmissible. 

Weathers  v.  Barksdale,  30  Ga.  888;  Gil- 
christ v.  M'Kee,  4  Watts,  380,  28  Am.  Dec 
721;  Com.  v.  Moore,  3  Pick.  194;  People 
v.  Tslas,  27  Cal.  630;  State  v.  Smith,  7  Vt. 
141;  Spears  v.  Forrest,  15  Vt.  435. 

The  admission  of  irrelevant  testimony 
which  would  be  likely  to  prejudice  the  jury 
against  one  of  the  parties  to  a  suit,  and 
may  have  injuriously  affected  him  in  tbe 
trial  of  the  cause,  is  a  sufficient  ground  for 
granting  a  new  trial. 

Graham  v.  Coupe,  9  R.  L  478;  King  v. 
Colvin,  11  R.  I.  582. 

Meters.  David  8.  Baker,  Lewis  A. 
Waterman,  and  Arthur  M.  Allea,  for 
defendant: 

Witness  on  cross-examination  may  be  in- 
terrogated as  to  his  past  life  for  the  pur- 
pose of  discrediting  him  and  impeaching  his 
credibility. 

People  v.  Webster,  139  N.  Y.  73,  34  N.  E. 
730;  Stephen,  Digest  of  Ev.  p.  185;  Real  v. 
People,  42  N.  Y.  270;  Wilbur  v.  Flood,  16 
Mich.  40,  93  Am.  Dec.  203;  Foster  v.  Peo- 
ple, 18  Mich.  266;  2  Elliott,  Gen.  Pr.  §  656; 
Hollingsworth  v.  State,  53  Ark.  387,  14  S. 
W.  41;  State  v.  MeCartey,  17  Minn.  76,  Gil. 
54;  Territory  v.  WHare,  1  K.  D.  30,  44  N. 
W.  1003;  State  v.  O'Brien,  81  Iowa,  93,  46 
N.  W.  861;  State  v.  Bacon,  13  Or.  143,  57 
Am.  Rep.  8,  9  Pac  393;  Georgia  v.  Bond, 
114  Mich.  196,  72  N.  W.  232;  Leslie  v.  Com. 
19  Ky.  L.  Rep.  1201,  42  S.  W.  1095 ;  State 
v.  Greenburg,  59  Kan.  404,  53  Pac.  61;  8 
Enc.  PI.  A  Pr.  117;  State  v.  Row,  81  Iowa, 
138,  46  N.  W.  872 ;  Muller  v.  St.  Louis  Hos- 
pital Asso.  73  Mo.  243,  Affirming  6  Mo.  App. 
390;  People  v.  Arnold,  40  Mich.  710;  Bern- 
stein v.  Singer,  1  App.  Div.  63,  36  N.  Y. 
Supp.  1093;  Silvis  v.  Oltmann,  53  111.  App. 
392:  Johnston  v.  Farmers1  F.  Ins.  Co.  106 
Mich.  96,  64  N.  W.  5;  People  v.  Rice,  103 
Mich.  350,  61  N.  W.  540;  Territory  v.  De- 
Gutman,  8  N.  M.  92,  42  Pac.  68;  3  Jones. 
Ev.  §  841;  People  v.  Noelke,  94  N.  Y.  137, 
46  Am.  Rep.  128;  State  v.  Ekanger,  8  N. 
D.  559,  80  X.  W.  482;  1  Thomp.  Trials,  9 
458. 

A  witness  may  be  cross-examined  as  to  her 
chastity  in  order  to  impeach  her  credibility. 

Shepard  v.  Parker,  36  N.  Y.  517;  Prescott 
v.  Ward,  10  Allen,  203;  United  States  v. 
Wood,  4  Dak.  455,  33  N.  W.  59;  State  v. 
Coella,  3  Wash.  99,  28  Pac  28;  Muller  v. 
St.  Louis  Hospital  Asso.  5  Mo.  App.  390, 
Affirmed  in  73  Mo.  243;  Cundell  v.  Pratt, 
1  Moody  A  M.  108;  Territory  v.  DeGutman, 
8  N.  M.  92,  42  Pac.  68;  People  v.  Harrison, 
93  Mich.  594,  53  N.  W.  725 ;  People  v.  White, 
53  Mich.  537,  19  N.  W.  174. 

The  protection  against  its  abuse  is  two- 
fold :  First,  in  the  privilege  of  the  witness 
to  refuse  to  answer,  and,  second,  in  the  dis- 
cretion of  the  judge.  She  did  not  claim  her 
privilege;  the  judge  did  not  think  it  neces- 
sary to  interfere,  but,  in  his  discretion, 
deemed  the  question  proper. 

Shepard  v.  Parker,  36  N.  Y.  517. 
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The  presiding  judge  has  a  right,  in  his 
discretion,  to  rule  out  or  admit  questions 
on  cross-examination  relating  to  the  charac- 
ter or  past  life  of  the  witnesses. 

3  Taylor,  Ev.  Chamberlayne's  ed.  978; 
Langley  v.  Wadstoorth,  99  N.  Y.  61,  1  N.  E. 
106;  HoUingsworth  v.  State,  53  Ark.  387, 
14  S.  W.  41;  Long  v.  Booe,  106  Ala.  570,  17 
So.  716;  Miller  v.  Smith,  112  Mass.  470; 
Hill  v.  State,  42  Neb.  503,  60  N.  W.  916; 
Hathavcay  v.  Crocker,  7  Met.  266;  Com.  v. 
Lyden,  113  Mass.  452;  Muller  v.  St.  Louis 
Hospital  Asso.  5  Mo.  App.  401;  Amos  v. 
State,  96  Ala.  120,  11  So.  424;  Threadgood 
v.  Litogot,  22  Mich.  271;  State  v.  McCartey, 
17  Minn.  76,  Gil.  54;  Territory  v.  O'Hare, 
1  N.  D.  30,  44  N.  W.  1003 ;  State  v.  O'Brien, 
1  N.  D.  30,  44  N.  W.  861;  State  v.  Bacon, 
13  Or.  143,  57  Am.  Rep.  8,  9  Pac.  393; 
Georgia  v.  Bond,  114  Mich.  196,  72  N.  W. 
232 ;  Leslie  v.  Com.  19  Ky.  L.  Rep.  1201,  42 
S.  W.  1095;  State  v.  Oreenburg,  59  Kan. 
404,  53  Pac.  61;  Prescott  y.  Ward,  10  Allen, 
203. 

If  the  answer  of  the  witness  would  tend 
to  criminate  her,  she  can  claim  her  privi- 
lege and  refuse  to  answer.  This  privilege, 
however,  is  personal  to  the  witness,  and 
must  be  claimed  by  her. 

State  v.  McCartey,  17  Minn.  76,  Gil.  54; 
State  v.  Oreenburg,  59  Kan.  404,  53  Pac.  61; 
Stephen,  Digest  of  Ev.  p.  185;  1  Wharton, 
Ev.  §  535;  Hill  y.  State,  42  Neb.  503,  60 
N.  W.  916;  People  v.  Webster,  139  N.  Y.  73, 
34  N.  E.  730;  State  v.  Coella,  3  Wash.  99, 
28  Pac.  28;  Territory  v.  DeOutman,  8  N.  M. 
92,  42  Pac.  68;  People  v.  Arnold.  40  Mich. 
710. 

The  court  is  not  bound  to  notify  the  wit- 
ness of  her  privilege. 

1  Wharton,  Ev.  §  535;  Greenl.  Ev.  §  451; 
Roberts  v.  Allatt,  1  Moody  &  M.  192;  Peo- 
ple v.  Mather,  4  Wend.  229,  21  Am.  Dec. 
122. 

TillingHast,  J.,  delivered  the  opinion  of 
the  court: 

One  of  the  grounds  relied  on  by  the  plain- 
tiff in  her  petition  for  a  new  trial  in  this 
case  is  that  the  justice  presiding  at  the  jury 
trial  thereof  erred  in  the  admission  of  cer- 
tain testimony.  The  action  was  brought  by 
the  plaintiff,  who  is  the  widow  of  Gottlieb 
Kolb,  for  the  benefit  of  herself  and  her  three 
minor  children  by  said  Gottlieb  living  at 
the  time  of  his  decease,  and  all  of  whom 
were  living  when  this  action  was  begun, 
which  was  nearly  two  years  after  his  de- 
cease. The  declaration  alleges  that  the  ac- 
tion was  brought  for  the  benefit  of  the 
plaintiff  administratrix,  as  widow  of  the  de- 
ceased, and  also  for  the  benefit  of  John 
Kolb,  George  Kolb,  and  Julia  Kolb,  all  sur- 
viving minor  children  of  said  Gottlieb  Kolb, 
deceased,  living  at  the  time  of  his  decease, 
and  now  still  surviving.  At  the  trial  of  the 
case  the  plaintiff  was  called  as  a  witness 
for  the  purpose,  among  other  things,  of  prov- 
ing her  marriage,  her  qualification  as  ad- 
ministratrix, and  who,  as  beneficiaries  in 
this  action  under  the  statute,  were  entitled 
to  the  damages,  if  any,  which  should  be  re- 
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covered  for  the  death  of  her  husband.  Up- 
on her  examination  in  chief,  she  was  asked 
about  the  members  of  her  family  at  the  date 
of  her  husband's  death,  January  3,  1894,  and 
also  at  the  date  of  the  commencement  of 
this  action,  December  30,  1895,  which  was 
nearly  two  years  after  his  decease.  The 
questions  asked,  in  so  far  as  they  are  perti- 
nent to  the  present  inquiry,  were  these: 

Q.  At  the  time  of  your  husband's  death, 
and  at  the  time  you  began  this  suit,  how 
many  children  had  you  by  Gottlieb  Kolb? 

A.  Three  children. 

Q.  That  are  living  T 

A.  Yes,  sir. 

Q.  How  many  children  did  you  have  by 
Gottlieb  Kolb? 

A.  Three. 

Then  follows  testimony  giving  the  names 
of  these  children  as  set  forth  in  the  declara- 
tion, and  the  age  of  each. 

Q.  Did  you  ever  have  any  other  children 
bv  Gottlieb  Kolb? 
A.  No,  sir. 

In  cross-examination,  counsel  for  defend- 
ant was  permitted  against  the  objection  of 
the  plaintiff,  and  after  some  discussion  as 
to  the  evident  purpose  of  the  inquiry,  to  ask 
the  following  question:  "Q.  You  have 
more  than  three,  naven't  you?"  The  court 
ruled  that  it  would  be  proper  for  the  defend- 
ant to  show  what  children  the  deceased 
left,  and,  as  affecting  the  plaintiff's  char- 
acter "for  truth  and  veracity,  to  show  that 
there  had  been  improper  conduct  on  her 
part  since  her  husband's  death.  The 
ground  of  objection  on  the  part  of  plaintiff 
was  that  the  evidence  was  immaterial  and 
irrelevant,  and  was  specially  obnoxious  to 
the  objection  that  it  was  an  attempt  to 
impeach  the  plaintiff's  character  for  chas- 
tity without  first  showing  a  conviction  of 
the  offense  involved  in  her  misconduct  not- 
withstanding the  plaintiff's  objection,  how- 
ever, she  was  compelled  to  admit  that  she 
gave  birth  to  an  illegitimate  child  October 
20,  1895,  more  than  twenty-one  months  after 
her  husband's  death.  The  admission  of  this 
evidence  was  duly  excepted  to  by  the  plain- 
tiff, and  the  question  presented,  therefore,  is 
whether  the  court  erred  in  admitting  it. 
We  think  this  question  must  be  answered 
in  the  affirmative.  Whether  or  not  the 
plaintiff  had  given  birth  to  a  bastard  child 
was  entirely  irrelevant  to  any  issue  involved 
in  the  case  on  trial.  Nor  do  we  understand 
it  to  be  seriously  contended  by  defendant 
that  it  was.  But  it  is  vigorously  contended 
that  it  was  competent  for  the  defendant  to 
prove  the  unchastity  of  the  plaintiff  for 
the  purpose  of  affecting  her  credibility  as  a 
witness  in  the  case. 

The  broad  claim  advanced  by  counsel  for 
defendant  in  support  of  the  ruling  com- 
plained of  is  that  a  witness  mav  be  interro- 
gated upon  cross-examination  in  regard  to 
any  vicious  or  criminal  act  of  his  life,  and 
may  be  compelled  to  answer  unless  he  claims 
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Ms  constitutional  privilege.  We  think  this 
position  is  clearly  untenable,  and  that,  while 
it  finds  support  in  some  of  the  cases  relied  on 
by  the  defendant,  the  contrary  view  is  over- 
whelmingly sustained  by  the  authorities. 
We  agree  that  specific  acts  of  misconduct 
committed  by  a  party  to  the  suit  may  be 
shown  in  that  class  of  cases  where  the  act 
has  some  relation  to,  or  some  bearing  upon, 
the  issue  involved  in  the  case,  and  also  that 
the  general  reputation  of  the  party  as  to  the 
particular  trait  of  character  involved  may 
also  be  shown.  Thus,  in  Mitchell  v.  Work, 
13  R.  I.  645,  which  was  an  action  to  recover 
damages  laid  at  $5,000,  for  an  indecent  as- 
sault, it  was  held  that  testimony  showing 
the  plaintiff  to  have  been  unchaste  in  her  re- 
lations with  men,  and  also  testimony  that 
her  reputation  for  chastity  was  bad,  were 
properly  admitted.  The  plaintiff  in  that 
case  was  suing  for  something  more  than 
compensation  for  bodily  injuries.  Indeed, 
the  gravamen  of  the  assault  consisted,  ac- 
cording to  her  testimony,  in  the  insult,  the 
personal  indignity,  and  in  the  mental  suffer- 
ing and  sense  of  shame  and  wrong  conse- 
quent upon  it.  It  was  therefore  clearly  per- 
tinent for  the  defendant  to  show  that  she 
was  a  vulgar,  licentious,  and  unchaste  wo- 
man, and  hence  that  the  damages  to  which 
she  would  be  entitled,  if  any,  would  be  much 
lees  than  if  she  had  been  upright  and  chaste 
in  her  character.  But  no  such  question  is 
presented  in  the  case  at  bar.  Here  the 
plaintiff  is  suing  for  damages  sustained  by 
the  death  of  her  husband  through  the  al- 
leged negligence  of  the  defendant.  And  the 
fact  that  she  has  given  birth  to  an  illegiti- 
mate child  since  the  death  of  her  husband  in 
no  way  whatever  affects  the  question  of 
damages  involved  in  the  case4;  nor,  indeed, 
does  it  affect  any  other  question  involved 
therein.  Nor  can  said  fact  be  properly 
shown  for  the  purpose  of  affecting  the  plain- 
tiff's credibility  for  truth  and  veracity.  The 
credit  of  a  witness  can  be  directly  impeached 
only  by  showing  that  his  general  reputation 
for  truth  and  veracity  is  bad.  "Certainly 
it  is  a  fixed  and  established  rule  in  the  law 
of  evidence,"  as  said  by  the  court  in  Hoi- 
brook  v.  Dow,  12  Gray,  358,  "that  it  is  not 
competent,  for  the  purpose  of  creating  a  dis- 
trust of  his  integrity,  and  of  thus  disparag- 
ing his  testimony,  to  prove  particular  acts 
of  alleged  misbehavior  and  dishonesty  in  re- 
lation to  matters  foreign  to  all  the  ques- 
tions which  are  involved  in  the  trial.  'This 
point,'  says  Mr.  Greenleaf,  'has  heretofore 
been  much  the  subject  of  discussion,  but  it 
must  now  be  considered  as  settled  and  at 
rest.'  1  Greenl.  Ev.  $  461."  In  the  latest 
edition  of  1  Greenl.  Ev.  $  461a,  the  rule,  as 
laid  down  by  the  present  editor,  relating 
to  the  impeachment  of  a  witness,  is  stated 
as  follows:  "The  fundamental  trait  desir- 
able in  a  witness  is  the  disposition  to  tell 
truth,  and  hence  the  trait  of  character  that 
should  naturally  be  shown  in  impeaching 
him  is  his  bad  character  for  veracity.  But 
there  has  always  been  more  or  less  support 
for  the  use  of  bad  general  character,  t.  e., 
the  man  as  a  whole,  not  specifically  the  trait 
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of  veracity,  as  necessarily  involving  an  im- 
pairment of  veracity.  This  was  the  original 
English  doctrine,  but  it  was  replaced  in  the 
early  1800*8  by  the  first-mentioned  principle, 
with  the  exception  that  the  witness  was  al- 
lowed to  base  his  statement  as  to  the  oth- 
er's veracity  upon  his  knowledge  of  the  oth- 
er's general  character.  In  this  country,  the 
better  doctrine,  that  the  trait  of  veracity 
only  could  be  considered,  was  early  intro- 
duced, and  this  is  the  rule  in  the  great  ma- 
jority of  jurisdictions." 

In  29  Am.  &  Eng.  Enc.  Law,  pp.  804-806, 
the  rule  as  to  the  admissibility  of  particu- 
lar acts  of  misconduct,  and  also  as  to  par- 
ticular traits  of  character,  is  well  stated  in 
the  following  language:  "Whether  the  in- 
quiry into  the  character  of  the  witness  be 
confined  to  his  reputation  for  truth  and  ve- 
racity, or  extend  to  his  general  moral  char- 
acter, the  rule  is  uniform  that  evidence  of 
specific  crimes  or  of  particular  acts  of  mis- 
conduct on  his  part  is  not  admissible  for 
the  purpose  of  impeaching  his  credit.  The 
impeaching  evidence  must  oe  confined  to  the 
general  reputation  of  the  witness.  It  is  also 
a  general  rule  that  peculiar  traits  of  char- 
acter, aside  from  that  of  habitual  lying, 
shall  not  be  made  the  subject  of  inquiry  for 
the  purpose  of  impeaching  a  witness.  Thus, 
a  witness  may  not  be  impeached  by  evidence 
that  he  is  in  the  habit  of  associating  with 
lewd  and  unchaste  women;  neither  is  it  per- 
missible, as  a  rule,  to  impeach  a  female  wit- 
ness by  attacking  her  reputation  for  chas- 
tity, even  where  it  is  proposed  to  prove  that 
she  is  a  common  prostitute"  The  author 
adds,  however,  that  "in  a  few  cases  .  .  . 
the  wholesome  restraints  of  this  rule  have 
been  disregarded."  The  cases  cited  which 
are  to  this  effect  are  from  Missouri,  Georgia, 
and  Kentucky.  The  general  doctrine  above 
announced  is  sustained  by  Wharton,  Ev. 
3d  ed.  §  541;  Rapalje,  Witnesses,  §  197; 
Thomp.  Trials,  $1  524, 525 ;  and  is  also  in  ac- 
cord with  the  great  majority  of  decisions 
throughout  the  country.  As  specially  per- 
tinent to  the  particular  question  here  in- 
volved, we  cite  the  cases  of  Com.  v.  Church- 
hill,  11  Met.  538,  45  Am.  Dec.  229;  State  v. 
Smith,  7  Vt.  141 ;  Spears  v.  Forrest,  15  Vt. 
437;  Gilchrist  v.  M'Kee,  4  Watts,  380,  28 
Am.  Dec.  721;  State  v.  Carson,  66  Me.  116; 
RudsdUl  v.  Slingerland,  18  Minn.  380,  Gil. 
342;  Atwood  v.  Impson,  20  N.  J.  Eq.  157; 
Bucklin  v.  State,  20  Ohio,  18;  Muetee  v. 
Tuteur,  77  Wis.  243,  9  L.  R.  A.  86,  46  N. 
W.  123;  Dimick  v.  Downs,  82  111.  570; 
Moore  v.  Moore,  73  Tex.  382,  11  S.  W.  396. 

That  a  trial  court  may  properly  exercise 
a  large  discretion  in  permitting  matters 
which  are  not  strictly  relevant  to  the  issue 
involved  in  the  trial  to  be  brought  out  in 
the  cross-examination  of  witnesses  there  can 
be  no  doubt.  It  is  through  cross-examina- 
tion that  the  whole  truth  is  generally 
brought  out,  and  that  the  motives  of  the 
witness  in  testifying  are  made  apparent. 
The  power  of  cross-examination  has  been 
justly  said  to  be  one  of  the  principal,  as  it 
certainly  is  one  of  the  most  efficacious,  tests 
which  the  law  has  devised  for  the  discovery 
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of  truth.  1  Greenl.  Ev.  16th  ed.  8  446.  II 
the  witness  is  biased  or  prejudiced  in  favor 
of  the  party  calling  him,  that  may  be  made 
to  appear  in  cross-examination.  If  he  has 
previously  made  statements  contrary  to 
those  made  upon  the  witness  stand,  this  fact 
may  be  brought  out  in  the  same  way.  His 
relation  to  the  case,  if  any;  his  interest  in 
the  result;  his  relationship  to  the  parties  or 
to  either  of  them;  how  he  came  to  be  a 
witness;  his  intelligence;  means  of  knowl- 
edge; his  business;  place  of  residence;  the 
accuracy  of  his  memory;  and  many  other 
things,  which  need  not  be  enumerated, — may 
be  thus  brought  out  for  the  purpose  of  ena- 
bling the  jury  to  rightly  estimate  and  weigh 
his  testimony.  But  that  the  past  life  of  a 
witness  may  be  ransacked,  ana  his  misdeeds 
paraded  before  the  jury,  for  the  purpose  of 
disgracing  and  degrading  him  in  their  eyes, 
is  so  obnoxious  to  our  sense  of  what  is  just- 
ly due  to  a  person  on  the  witness  stand  that 
we  cannot  consent  thereto.  If  unrestricted 
liberty  were  allowed  in  this  respect,  no  wit- 
ness, nowever  modest  or  however  venerable, 
could  be  sworn  without  being  required,  if  it 
should  please  the  opposing  counsel,  to  sub- 
mit to  an  investigation  into  his  or  her  past 
history,  however  offensive  and  humiliating 
this  might  be,  and  notwithstanding  the  fact 
that  the  particular  acts  of  misconduct 
which  might  thus  be  brought  out  were  long 
ago  atoned  for  and  generally  forgotten. 
Such  inquisitions  the  great  majority  of  the 


courts  refuse  to  permit,  and  we  think  right- 
ly so  refuse. 

The  previous  rulings  of  this  court,  so  far 
as  we  are  aware,  have  always  been  in  har- 
mony with  the  position  which  we  have  thus 
taken.  An  examination  of  the  numerous 
cases  cited  in  the  well-prepared  briefs  of  the 
respective  counsel  in  this  case  conclusively 
shows  that  the  authorities  are  hopelessly 
divided  on  the  question  at  issue,  and  hence 
it  would  serve  no  useful  purpose  to  further 
discuss  their  relative  merits.  We  therefore 
content  ourselves  by  adopting  that  view 
which  most  strongly  commends  itself  to  our 
judgment,  and  which,  as  already  said,  is  sup- 
ported by  the  great  preponderance  of  au- 
thority. 

As  the  admission  of  the  irrelevant  and  im- 
proper testimony  referred  to  was  of  such  a 
character  as  to  be  very  likely  to  prejudice 
the  jury  against  the  plaintiff, — indeed,  in 
view  of  the  record  in  the  case,  it  is  not  too 
much  to  say  that  it  probably  had  this  effect, 
— and  as  it  is  not  clear  from  the  evidence 
that  the  defendant  was  entitled  to  a  verdict 
in  any  event,  a  new  trial  must  be  granted. 
Graham  v.  Coupe,  9  R.  I.  478;  King  v.  CoU 
vin,  11  R.  I.  582;  Tourgee  v.  Rose,  19  R.  L 
432,  37  Atl.  9.  We  express  no  opinion  as 
to  the  merits  of  the  petition,  in  so  far  as  it 
is  based  on  the  ground  that  the  verdict  is 
against  the  evidence. 

Petition  for  new  trial  granted,  and  case 
remitted  to  the  common  pleas  division. 


WASHINGTON  SUPREME  COURT. 


P.  C.  DOREMUS,  Reept., 

v. 

Samuel  ROOT, 
and 

OREGON    RAILROAD    &    NAVIGATION 
COMPANY,  Appt. 

(23  Wash.  710.) 

1  •  In  an  action  aaralnet  a  railroad  com- 
pany and  Its  conductor  for  an  Injury 
caused  by  the  alleged  negligence  of  the  con- 
ductor a  verdict  in  favor  of  the  latter  will 
preclude  a  Judgment  against  the  company. 

S.  The  action  of  the  trial  court  In  eon- 
at  ruin  «r  a  verdict  silent  as  to  one  of  two 
tued  Jointly  for  injuries  caused  by  the  al- 


leged negligence  of  one  acting  ae  agent  for 
the  other,  as  a  verdict  In  his  favor,  and  ren- 
dering judgment  to  that  effect,  Is,  at  most, 
error  rendering  the  judgment  voidable  If 
properly  attacked,  but  leaving  It  conclusive 
against  collateral  attack. 

8.  Appeal  by  defendant  aaralnst  whom 
Judgment  la  rendered  In  an  action 
aaralnat  two  for  an  Injury  caused  by  the  al- 
leged negligence  of  one  acting  as  agent  for  the 
other,  in  which  judgment  Is  rendered  against 
one  and  in  favor  of  the  other,  will  take  up 
only  that  part  of  the  judgment  which  affects 
appellant,  and  the  appellate  court  will  have 
no  power  over  the  other  judgment  on  such  ap- 
peal. 

4.  Judgment  absolute  must  be  entered 
upon  appeal,  In  favor  of  the  principal, 


Nora. — Judgment  in  favor  of  employee  as  bar 
to  recovery  against  employer  for  employees 
act  or  default. 

I.  The  general  rule. 
II.  Identity  or  privity  as  to  parties. 

III.  Identity  of  issues. 

IV.  Effect  of  action  beyond  or  without  author- 

ity. 
V.  The  rule  in  the  principal  case, 
VI.  Conclusion, 

I.  The  general  rule. 

Where  the  relations  between  two  parties  are 
analogous  to  that  of  principal  and  agent,  or 
principal  and  surety,  or  master  and  servant,  the 
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rule  Is,  that  a  Judgment  In  favor  of  either,  in 
an  action  brought  by  a  third  party,  rendered 
upon  a  ground  equally  applicable  to  both,  should 
be  accepted  as  conclusive  against  the  plaintiff's 
right  of  action  against  the  other.  Featherston 
v.  Newburgh  ft  C.  Turnp.  Road,  71  Hun,  109,  24 
N.  7.  Supp.  603 ;  Warfleld  v.  Davis,  14  B.  Mon. 
40 ;  Kansas  City  v.  Mitchener,  85  Mo.  App.  86. 
And  where  the  relation  of  master  and  servant, 
or  principal  and  agent,  exists  between  parties, 
and  an  action  Is  brought  against  the  agent  or 
servant,  and  It  is  the  right  or  duty  of  the  prin- 
cipal or  master  to  appear  when  called  upon  and 
assume  the  defense  of  the  agent  or  servant, 
grounded  upon  his  implied  obligation  to  save  him 
harmless,  and  he  actually  does  defend  him,  he 
has  the  same  legal  rights  as  though  he  had  been 
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in  an  action  againat  principal  and  agent  for 
an  injury  caused  by  the  alleged  negligence  of 
the  agent,  where  judgment  wac  entered  In  the 
trial  court  in  favor  of  the  agent  and  against 
the  principal,  and  the  principal  alone  appeals, 
since  the  judgment  in  favor  of  the  agent  pre- 
cludes a  recovery  against  the  principal,  and 
the  appellate  court  has  no  power  to  revise 
such  judgment. 

(January  7,  1901.) 

APPEAL  by  defendant  transportation  com- 
pany from  a  judgment  of  the  Superior 
Court  for  Whitman  County  in  favor  of 
plaintiff  in  an  action  brought  to  recover 
damages  for  personal  injuries  alleged  to 
have  been  caused  by  defendant's  negligence. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Cotton,  Teal,  St  Minor,  for  ap- 
pellant: 


No  joint  cause  of  action  existed  against 
the  railroad  company  and  Root. 

When  a  servant  negligently  does  an  in- 
jury, he  is  liable  because  of  his  own  direct 
trespass.  For  the  wrongful  act  of  the  serv- 
ant, however,  the  master  may  or  may  not 
be  liable.  Before  liability  can  arise  in  any 
case,  it  must  be  made  to  appear  that  tbi 
negligent  act  of  the  servant  was  within  the 
scope  of  his  authority. 

Hart  v.  Money,  12  Wash.  271,  40  Pac 
987 ;  Robinson  v.  McNeill,  18  Wash.  163,  51 
Pac.  355. 

Where  the  injured  person  is  himself  a 
servant  of  the  same  common  master,  then, 
before  the  master  can  be  held  liable  it  must 
not  only  appear  that  the  act  waa  within 
the  scope  of  the  wrongdoer's  authority,  but 
that  such  wrongdoer  was  a  servant  occupy- 
ing the  position  of  a  vice-principal. 

tiayward  v.  Carlson,  1  Wash.  29,  23  Pac 


actually  a  party  to  the  action,  under  the  prin- 
ciples of  res  Judicata,  and  a  judgment  in  favor 
of  the  agent  is  conclusive  against  the  same  claim 
subsequently  made  in  an  action  by  or  against 
the  principal  or  master.  Castle  v.  Noyes,  14  N. 
Y.  329;  Emma  Silver  Mln.  Co.  v.  Emma  Silver 
Min.  Co.  7  Fed.  401. 

The  rule  that  a  principal  when  his  agent  is 
sued  in  a  transaction  can  set  up  a  judgment  in 
favor  of  the  agent  as  a  bar  to  an  action  against 
himself  by  the  same  plaintiff  for  the  same  cause 
of  action  Is  based  upon  that  principle  of  public 
policy  which  gives  every  man  one  opportunity 
to  prove  bis  case,  and  limits  every  man  to  such 
opportunity.  Emma  Sliver  Mln.  Co.  v.  Emma 
Silver  Mln.  Co.  7  Fed.  401. 

A  master  or  principal  Is  liable  for  the  wrong- 
ful act  of  his  servant  or  agent  because  such  act 
Is  his  act  through  the  instrumentality  of  the 
servant  or  agent.  A  determination,  therefore, 
exonerating  the  servant  or  agent,  and  establish- 
ing that  his  act  was  not  wrongful,  or  that  it  was 
excusable,  is  necessarily  a  like  determination  In 
favor  of  the  master  or  principal ;  and,  were  the 
person  claiming  to  have  been  Injured  permitted 
to  proceed  against  the  master  or  principal  after 
such  a  determination  in  favor  of  the  servant 
or  agent,  he  would  be  given  a  second  opportunity 
to  establish  a  right  of  recovery  for  the  same  act. 

A  former  judgment  In  favor  of  a  servant  or 
agent,  however,  to  be  a  bar  against  a  subsequent 
action  against  the  master  or  principal  for  the 
same  cause  must  have  been  a  judgment  upon  the 
merits.  This  was  held,  in  effect,  in  Emma  Sil- 
ver Mln.  Co.  v.  Emma  Sliver  Min.  Co.  7  Fed. 
401. 

Thus,  a  plea  of  a  former  judgment  In  favor  of 
an  agent  as  a  bar  to  a  subsequent  action  cgalnst 
the  principal  for  the  same  cause  Is  bad,  where 
it  appears  that  the  former  judgment  was  ren- 
dered upon  a  nonsuit  of  the  plaintiff,  and  not 
upon  the  merits.     Ibid. 

And  a  nonsuit  in  an  action  against  a  deputy 
sheriff  for  default  in  attaching  certain  property 
under  a  writ  of  attachment  la  not  a  bar  to  a  sub- 
sequent action  by  the  same  plaintiff  for  the 
same  cause  brought  against  the  sheriff,  as  in  such 
case  the  nonsuit  would  be  no  bar  to  a  second 
action  against  the  sheriff  himself.  Clapp  v. 
Thomas,  5  Allen,  158. 

In  Ferrers  v.  Arden,  Cro.  Ellz.  pt.  2,  p.  668, 
however,  the  rule  was  stated  that  In  personal 
actions  a  recovery  upon  demurrer,  confession, 
or  verdict  Is  a  bar  to  every  other  personal  ac- 
tion for  the  same  cause,  and  the  party  has  no 
remedy  but  by  error  or  attaint ;  but  the  action 
was  one  of  trespass  for  taking  an  ox,  and  It 
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appeared  that  the  taking  in  that  and  in  the  for- 
mer action  were  one  and  the  same,  and  that  the 
trover  and  conversion  supposed  in  the  latter 
action  to  be  by  the  defendant  only  was  commit- 
ted by  the  other  defendants  with  him,  and  that 
they  had  been  omitted  and  not  named  in  the 
latter  action. 

II.  Identity  or  privity  as  to  parties. 

Two  actions  are  between  the  same  parties 
so  as  to  be  within  the  principle  of  res  Judicata, 
not  only  when  the  same  persons  are  parties, 
but  when  they  have  appeared  by  their  agents 
and  representatives.  Gallaher  v.  Moundsvtlle, 
34  W.  Va.  730,  12  S.  E.  859. 

In  the  term  "parties  to  an  action,"  within  the 
meaning  of  the  law  of  res  Judicata,  la  included, 
not  only  the  persons  named  and  privies  in  law, 
but  those  persons  whose  rights  have  been  le- 
gally represented  by  them.  Emery  v.  Fowler, 
39  Me.  826,  63  Am.  Dec.  627. 

And  a  judgment  In  favor  of  the  owner  of 
property  abutting  upon  a  highway,  in  an  action 
brought  by  a  person  who  suffered  a  personal  in- 
jury upon  such  highway  by  coming  In  contact 
with  an  obstruction  In  front  of  such  premises, 
rendered  upon  the  ground  of  the  contributory 
negligence  of  the  plaintiff,  Is  a  bar  to  a  sub- 
sequent action  brought  by  the  person  injured 
against  the  turnpike  company  having  charge  of 
the  highway,  since,  If  the  property  owner  was 
not  liable  because  of  the  plaintiff's  own  negli- 
gence, then  the  turnpike  company  could  not  be, 
under  the  rule  that  a  judgment  in  favor  of  one 
of  two  parties  occupying  the  relation  of  princi- 
pal and  agent,  principal  and  surety,  or  master 
and  servant  upon  a  ground  equally  applicable  to 
both,  should  be  accepted  as  conclusive  against 
the  plaintiff's  right  of  action  against  the  other. 
Featherston  v.  Xewburgh  ft  C.  Tump.  Road,  71 
Hun,  109,  24  N.  Y.  Supp.  603. 

So,  there  is  sufficient  privity  between  a  sher- 
iff and  his  deputy  to  make  a  judgment  in  a  suit 
against  the  deputy  for  a  wrongful  attachment 
rendered  in  favor  of  the  deputy  a  bar  to  a  sub- 
sequent action  against  the  sheriff  for  wrongful 
seizure  of  the  same  goods.  King  v.  Chase,  15 
N.  H.  9,  41  Am.  Dec  675. 

And  a  judgment  in  an  action  for  mandamus 
brought  against  a  city  treasurer  to  compel  him 
to  apply  a  sum  of  money  in  his  hands  as  such 
to  pay  certain  overdue  coupons  clipped  from 
bonds  issued  by  the  city,  determining  that  the 
coupons  were  illegal,  and  dismissing  the  manda- 
mus proceeding,  Is  a  bar  to  a  subsequent  pro- 
ceeding by  mandamus  brought  directly  against 
the  city  for  the  recovery  of  judgment  on  the 
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830;  Hughe*  ▼.  Oregon  Improv.  Co.  20 
Wash.  294,  55  Paa  121. 

A  cause  of  action  against  the  servant,  and 
one  against  the  master  because  of  his  rela- 
tion to  the  servant,  are  so  different  in  their 
characteristics  that  such  separate  causes 
of  action  cannot  be  joined  and  apparently 
made  the  foundation  of  a  joint  single  cause 
of  action  against  both. 

Bennett  v.  Fifield,  13  R.  I.  139,  43  Am. 
Rep.  17 ;  Trowbridge  v.  Forepaugh,  14  Minn. 
133,  Gil.  100;  Cogswell  v.  Murphy,  46  Iowa, 
44;  Detroit  v.  Chaffee,  70  Mich.  80,  37  N.  W. 
882;  Parsons  v.  WincheU,  5  Cush.  592,  52 
Am.  Dec.  745;  Page  v.  Parker,  40  N.  H.  47; 
ilulchey  y.  Methodist  Religious  Soc.  125 
MabS.  489;  Campbell  v.  Portland  Sugar  Co. 
62  Me.  552,  16  Am.  Rep.  503;  Beuttel  v. 
Chicago,  M.  <t  St.  P.  R.  Co.  26  Fed.  50;  War- 
ax  v.  Cincinnati,  V.  O.  A  T.  P.  R.  Co.  72 


Fed.  637;  Hukill  v.  Maysville  &  B.  S.  R.  Co. 
72  Fed.  745;  Fergason  v.  Chicago,  M.  d  St 
P.  R.  Co.  63  Fed.  177;  Hartshorn  v.  Atchi- 
son, T.  &  8.  F.  R.  Co.  77  Fed.  9;  Doremus 
v.  Root,  94  Fed.  760. 

The  court  erred  in  instructing  that  the 
jury  might  return  a  verdict  against  either 
of  the  defendants. 

In  view  of  the  relation  sustained  by  the 
railroad  company  to  Root,  it  was  entitled 
to  have  the  entire  issues  found,  including  a 
finding  against  Root,  so  as  to  have  recourse 
against  him,  had  it  so  desired. 

28  Am.  &  Eng.  Enc.  Law,  pp.  281-292. 

The  verdict  in  this  case  cannot  be  made 
the  basis  of  a  judgment  against  the  railroad 
company. 

In  order  to  support  a  judgment  a  special 
verdict  must  pass  upon  all  of  the  material 
issues  made  by  the  pleadings. 


same  coupons,  as  the  proceeding  against  the  city 
treasurer  was  against  him  in  his  official  capac- 
ity, and  not  as  an  individual.  Ransom  v. 
Pierre,  41  C.  C.  A  585,  101  Fed.  665. 

And  a  determination  In  an  action  by  five  tax- 
payers on  behalf  of  themselves  and  of  other  tax- 
payers  of  the  city  for  an  injunction  to  restrain 
the  issue  and*  sale  of  municipal  bonds  on  ac- 
count of  their  invalidity,  brought  against  the 
mayor  and  clerk  of  the  city,  authorized  by  an 
ordinance  to  sign,  countersign,  and  sell  such 
bonds  and  deliver  them  to  commissioners  au- 
thorized to  receive  and  sell  them,  dissolving 
the  injunction,  is  a  bar  to  a  subsequent  action 
brought  by  two  of  the  five  taxpayers  in  behalf 
of  themselves  and  of  other  taxpayers  against  the 
city  and  Its  marshal  to  restrain  the  collection  of 
taxes  to  pay  interest  on  such  bonds,  the  inva- 
lidity of  the  bonds  being  alleged  in  each  case, 
as  the  agents  of  the  city  represented  it  fully  in 
the  first  case.  Gallaher  v.  Moundaville,  34  W. 
Va.  730,  12  8.  B.  859. 

Likewise,  a  determination,  in  an  action  by  a 
property  owner  against  the  civil  engineer  and 
marshal  of  a  city  for  extending  improvements 
so  as  to  Include  a  strip  of  his  land,  made  In 
favor  of  the  defendants  therein,  awarding  them 
Judgment  for  costs,  Is  res  judicata  as  to  a  subse- 
quent suit  brought  by  the  property  owner 
against  the  city  and  Its  civil  engineer  and  mar- 
shal to  enjoin  the  extension  of  such  improve- 
ment so  as  to  include  such  strip  of  land,  as  the 
city  in  both  cases  Is  the  real  party  in  Interest, 
and  the  other  defendants  are  its  servants  merely, 
acting  under  Its  authority,  and  the  right  and 
authority  of  the  city  to  make  the  Improvement 
was  settled  In  the  former  suit,  that  adjudication 
being  conclusive  against  the  property  owner, 
not  only  as  to  the  city,  but  also  as  to  such  serv- 
ants and  agents.  Faust  v.  Baumgartner,  118 
Ind.  189,  15  N.  B.  337. 

So,  In  Emery  v.  Fowler,  89  Me.  326,  68  Am. 
Dec.  627,  it  was  said  that  the  technical  rule, 
that  a  Judgment  can  only  be  admitted  between 
the  parties  to  the  record  or  their  privies,  ex- 
pands so  far  as  to  admit  It,  when  the  same 
question  has  been  decided  and  Judgment  ren- 
dered between  parties  responsible  for  the  acts 
of  others;  but  the  case  was  one  In  which  the 
previous  Judgment  was  In  an  action  against  the 
principal,  and  not  against  the  agent. 

And  hi  Hill  v.  Bain,  15  R.  I.  75,  23  Atl.  44, 
It  was  held  that  a  town  sued  for  damages  by  a 
person  Injured  while  driving  on  a  highway  by 
coming  In  collision  with  certain  teams  and  carts 
placed  In  the  road  by  third  parties  may  set  up, 
by  way  of  estoppel,  a  verdict  and  Judgment  re- 
covered by  the  third  parties  in  an  action  brought 
against  them  by  the  same  plaintiff  for  the  same 
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injury,  upon  the  ground  that  the  town,  though 
not  a  party  to  the  former  Judgment,  was  so 
connected  in  interest  with  the  parties  to  the 
former  action  that  the  judgment,  when  re- 
covered therein,  could  be  regarded  as  vir- 
tually recovered  by  the  town  for  the  pur- 
pose of  estoppel ;  but  the  relationship  between 
the  persons  placing  the  teams  and  carts  In  the 
road  and  the  town  does  not  appear  in  the  case. 

And  Wilson  v.  Buell,  117  Ind.  315,  20  N.  E. 
231,  holds  that  a  determination  In  an  action  that 
the  plaintiff  take  nothing  as  against  the  defend- 
ant and  for  the  recovery  by  the  defendant  of  the 
costs  of  the  action,  is  a  bar  to  a  subsequent 
action  In  which  the  same  matters  are  brought  in 
issue  though  the  parties  to  the  two  actions  are 
not  identical,  there  having  been  two  defendants 
in  the  first  action,  while  the  determination  was 
In  favor  of  but  one,  and  though  the  former  ac- 
tion counted  on  a  joint  obligation,  while  the  lat- 
ter action  counted  on  a  separate  obligation  of 
the  party  in  whose  favor  the  first  judgment  was 
obtained ;  but  it  doea  not  appear  that  the  party 
in  whose  favor  the  Judgment  was  obtained  was 
the  agent  of  the  other  defendant. 

So,  in  State  use  of  Hempstead  v.  Coste,  36 
Mo.  437,  88  Am.  Dec.  148,  In  which  a  former 
judgment  in  favor  of  an  administrator  was  set 
up  as  a  bar  to  a  subsequent  action  against  his 
sureties  upon  the  same  subject-matter,  it  was 
said  that  it  is  not  true  that  the  term  "parties," 
within  the  meaning  of  the  rule  which  renders  a 
prior  judgment  conclusive  on  those  who  sus- 
tain that  character,  Is  restricted  to  those  who 
appear  as  parties  on  the  record,  but,  on  the 
contrary,  includes  all  who  have  a  direct  interest 
in  the  subject-matter  of  the  suit,  or  a  right  to 
make  a  defense  or  control  the  proceedings ;  and 
that  it  has  been  held  that  the  relation  of  mas- 
ter and  servant  and  principal  and  surety  con- 
stitutes such  privity  as  would  enable  one  of  the 
parties  to  avail  himself  of  a  Judgment  rendered 
In  favor  of  or  against  the  other  party  on  the 
same  question;  but  the  court  omitted  to  cite 
the  cases  In  which  it  had  been  so  held. 

And  substantially  the  same  thing  was  said 
In  McKinzle  v.  Baltimore  ft  O.  R.  Co.  28  Md. 
161;  but  the  relationship  between  the  defend- 
ants In  the  two  actions  would  appear  to  have 
been  that  of  bailor  and  bailee,  and  not  of  prin- 
cipal and  agent. 

And  the  same  statement  was  made  In  Bates 
v.  Stanton,  1  Dner,  79;  but  the  action  was  one 
for  the  recovery  of  damages  for  the  loss  of 
goods,  brought  against  the  owners  and  master  of 
a  ship,  In  which  a  judgment  in  a  prior  action 
of  trover  was  pleaded  relating  to  the  same  goods, 
brought  against  persons  to  whom,  as  owners,  the 
goods  had  been  delivered  by  the  defendants. 
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28  Am.  &  Eng.  Enc.  Law,  p.  383. 

A  jury  should  determine  each  issue  in- 
volved, and  the  whole  of  each  issue. 

28  Am.  &  Eng.  Enc  Law,  pp.  281-292. 

Where  a  general  verdict  is  silent,  or  fails 
to  find  upon  any  of  the  issues  involved,  such 
verdict,  like  a  special  verdict,  is  necessarily 
regarded  as  a  finding  against  the  party  upon 
whom  the  burden  rests  of  establishing  the 
issue  not  found. 

28  Am.  &  Eng.  Enc  Law,  p.  285. 

If  the  action  is  one  in  which  the  defend- 
ants are  jointly  liable,  but  have  a  right  of 
contribution  among  themselves,  then  silence 
as  to  one  of  them  is  such  a  defect  as  will 
render  it  necessary  to  set  aside  the  verdict 
and  also  to  vacate  any  judgment  founded 
thereon. 

Jenkins  v.  Parkhill,  25  IndA7Z;Schweick- 
hardt  v.  St.  Louis,  2  Mo.  App.  571 ;  People 


em  rel.  Ellison  v.  Marquette  County  Circuit 
Judge,  41  Mich.  222;  BisseU  v.  Cushman,  5 
Colo.  76;  Word  v.  Stanley,  41  111.  App.  417. 

Where  the  tort  charged  is  a  joint  tort 
committed  by  all  of  the  parties,  so  that  no 
right  of  contribution  exists,  the  silence  of 
the  verdict  as  to  one  of  them  is  regarded  as 
a  verdict  upon  all  of  the  issues  in  favor 
of  the  defendant  not  named. 

Wilderman  v.  Sandusky,  15  HI.  59;  West- 
field  Oas  d  Mill.  Co.  v.  Abernathy,  8  IncL 
App.  73,  35  N.  E.  399;  Missouri  P.  R.  Co. 
v.  Kingsbury  (Tex.  Civ.  App.)  25  S.  W. 
322;  Howard  v.  Johnson,  91  Ga.  322,  18  8. 
E.  132. 

The  silence  of  the  jury  as  to  Boot  was 
a  finding  in  his  favor.  The  action  of  Boot 
was  proper.  He  was  entitled  to  have  the 
issues  found  either  for  him  or  against  him. 

28  Am.  &  Eng.  Enc.  Law,  pp.  281,  292. 


And  In  Lyon  v.  Stanford,  42  N.  J.  Bq.  411,  7 
Atl.  869,  in  which  a  wife  was  held  bound  by  a 
judgment  at  law  against  her  husband,  rendered 
in  a  salt  Instituted  against  her  husband  alone, 
with  relation  to  property  of  which  she  was  the 
owner,  on  the  ground  that  she  was  a  real, 
though  not  a  nominal,  party  to  the  litigation,  It 
was  said  that  the  defense  made  was  in  reality 
her  defense,  Interposed  with  her  consent  by  her 
agent,  and  substantially  on  her  behalf ;  and  that, 
If  It  had  prevailed,  she  could  have  Insisted  with 
justice  that  It  estopped  the  plaintiff  from  any 
further  denial  of  her  right  In  the  premises 
which  her  husband  had  secured  and  maintained 
for  her. 

A  defense  In  an  action,  however,  that  In  an 
action  brought  by  a  third  party  against  the 
plaintiffs  they  set  up  the  same  matter,  and  that 
the  third  party  recovered  judgment  therein,  Is 
bad  as  not  showing  privity  between  the  third 
party  and  the  defendants,  unless  it  Is  made  to 
appear  that  there  existed  an  identity  of  Interest 
between  them  which  would  make  the  defense 
equally  conclusive  in  their  favor,  the  rule  be- 
ing that  privies,  within  the  meaning  of  the  law 
with  relation  to  estoppel,  are  such  persons  only 
as  are  represented  by  the  parties,  and  who 
claim  under  them  or  in  privity  with  them.  God- 
dard  v.  Benson,  15  Abb.  Pr.  191. 

And  while  a  judgment  In  favor  of  an  agent, 
In  an  action  for  trespass  for  removing  the  house- 
hold goods  of  an  occupant  of  premises,  in  which 
It  was  alleged  that  the  agent,  at  the  request 
of  the  owners  and  as  their  agent,  removed  the 
occupant  and  her  goods  from  the  premises,  but 
not  alleging  that  he  was  the  agent,  or  that  the 
removal  was  made  by  him  as  such  agent,  is 
an  adjudication  as  to  the  trespass,  It  does  not 
estop  the  principal  from  contesting  the  question 
of  his  agency  in  a  suit  brought  against  him. 
Marks  v.  Sullivan,  8  Utah,  406,  20  L.  R.  A. 
590,  82  Pac.  668. 

And  the  Missouri  courts.  In  some  of  the  cases 
at  least,  would  seem  to  have  adopted  a  more 
strict  construction  of  the  term  "parties"  in 
this  connection. 

Thus,  a  judgment  in  a  proceeding  by  man- 
damus by  a  stockholder  in  a  corporation  against 
the  vice  president  and  transfer  agent  of  the 
company,  brought  to  enforce  a  stockholder's 
right  of  Inspection  of  the  books  of  the  corpora- 
tion, rendered  in  favor  of  such  vice  president 
and  transfer  agent,  is  not  a  bar  against  a  subse- 
quent proceeding  by  mandamus  brought  by  the 
same  stockholder  against  the  corporation  to  com- 
pel the  corporation  to  allow  the  relator  to  In- 
spect Its  books,  as  the  parties  are  not  the  same. 
State  e*  rel.  Wilson  v.  St.  Louis  A  S.  P.  R.  Co. 
29  Mo.  App.  801. 
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So,  a  proceeding  by  mandamus  brought  by  an 
underground  service  company  under  city  or- 
dinances to  compel  a  street  commissioner  to 
grant  to  it  permission  to  make  certain  excava- 
tions In  certain  streets  pursuant  to  charter 
rights  of  the  company,  determined  against  the 
company  and  In  favor  of  the  commissioner,  la 
not  a  bar  to  a  subsequent  proceeding  by  man- 
damus brought  by  a  subway  company  to  compel 
the  city  and  its  board  of  public  Improvements  to 
take  action  upon  plans  and  specifications  sub- 
mitted by  the  relators  for  service  and  supply 
pipes  connecting  manholes  In  the  subway  con- 
structed by  virtue  of  such  ordinances,  and  to 
grant  a  permit  to  do  the  work  contemplated, 
though  the  ordinances  were  determined  to  be 
ultra  vires  in  the  former  proceeding,  as  the  par- 
ties to  the  two  suits  in  question  were  not  the 
same.  State  em  reh  National  Subway  Co.  v. 
St.  Louis,  145  Mo.  551,  42  L.  R.  A.  118,  46  8. 
W.  981. 

But  see  supra,  State  use  of  Hempstead  v. 
Coste,  86  Mo.  487,  88  Am.  Dec.  148. 

III.  Identity  of  issues. 

The  question  on  a  plea  of  former  adjudication 
In  favor  of  an  agent  In  an  action  against  the 
principal  by  the  same  party  for  the  same  cause 
Is  whether  the  former  suit  against  the  agent  was 
for  precisely  the  same  cause  as  the  present  suit, 
and  the  test  is  whether  the  issue  actually  de- 
termined In  the  former  suit  Is  identical  with 
that  upon  which  the  complainant  must  recover 
in  the  latter  suit  If  he  Is  entitled  to  recover  at 
all.  Bmma  Silver  Mln.  Co.  v.  Emma  Silver  Mln. 
Co.  7  Fed.  401. 

And  where  a  previous  judgment  In  an  action 
against  a  principal  or  agent  Is  set  up  as  a  bar 
to  a  subsequent  action  against  the  agent  or  prin- 
cipal, It  Is  effectual  for  that  purpose,  if,  upon 
a  trial  upon  the  merits,  both  suits  might  be 
determined  upon  the  same  testimony  presented 
by  the  same  parties  or  those  by  whom  they  were 
legally  represented.  Emery  v.  Fowler,  89  Me. 
326.  68  Am.  Dec  627. 

And  where  one  has  such  an  Interest  In  the 
matter  Involved  In  an  action  as  to  be  entitled 
to  share  In  the  fruits  of  the  judgment,  and 
Intrusts  It  to  another  for  settlement  by  suit, 
he  will  be  estopped  to  deny  the  matters  adjudi- 
cated therein,  as  In  such  case  the  latter  will  be 
the  agent  of  the  former,  with  authority  to  pro- 
secute the  suit  for  his  principal's  benefit,  and 
the  principal  will  be  bound  by  the  judgment. 
Conger  v.  Chllcote,  42  Iowa,  18. 

Thus,  a  judgment  In  favor  of  one  who  acted 
as  the  servant  of  a  mortgagee,  In  seising  and 
appropriating  a  load  of  lumber,  which  was  a 
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The  verdict  was  against  law  because  it 
was  a  verdict  in  favor  of  Root  and  also  one 
against  the  railroad  company.  Such  a  ver- 
dict, being  against  law,  must  necessarily 
be  set  aside. 

PepperaU  v.  City  Park  Transit  Co.  15 
Wash.  176,  45  Pac.  743,  46  Pac.  407. 

Mr.  M.  O.  Reed,  for  respondent: 

To  require  a  party  injured  to  point  out 
how  much  of  the  injury  was  done  by  one 
person  and  how  much  by  another,  or  what 
share  of  responsibility  is  fairly  attributable 
to  each  as  between  themselves,  and  to  leave 
this  to  be  apportioned  among  them  by  the 
jury,  according  to  the  mischief  found  to 
have  been  done  by  each,  would  in  many  cases 
be  equivalent  to  a  practical  denial  of  jus- 
tice. 

While  the  law  permits  all  the  wrongdoers 
to  be  proceeded  against    jointly,    it    also 


leaves  the  party  injured  at  liberty  to  pur- 
sue any  one  of  them  severally,  or  any  num- 
ber less  than  the  whole,  and  to  enforce  his 
remedy  regardless  of, the  participation  of 
the  others.  While  the  wrong  is  joint  it  is 
also,  in  contemplation  of  law,  several. 

Mechem,  Agency,  §§  571,  572;  Osborne  v. 
Morgan,  130  Mass.  102,  39  Am.  Rep.  437; 
Kane  v.  Indianapolis,  82  Fed.  770;  Pugh  v. 
Chesapeake  d  0.  R.  Co.  101  Ky.  77,  39  S.  W. 
695;  Cuddy  v.  Horn,  46  Mich.  603,  41  Am. 
Rep.  173,  10  N.  W.  34;  Colegrove  v.  New 
York  &  N.  H.  R.  R.  Co.  20  N.  Y.  492,  75  Am. 
Dec.  418;  Barrett  v.  Third  Ave.  R.  Co.  45 
N.  Y.  628;  Flaherty  v.  Minneapolis  &  St. 
L.  R.  Co.  39  Minn.  328,  sub  nom.  Flaherty 
v.  Northern  P.  R.  Co.  1  L.  R.  A.  680,  40  N. 
W.  160;  Bunting  v.  Hogsett,  139  Pa.  376, 
12  L.  R.  A.  208.  21  Atl.  31,  33,  34;  Carter- 
wile  v.  Cook,  129  111.  155,  4  L.  R.  A.  721, 


part  of  the  property  covered  by  the  mortgage,  In 
which  the  validity  of  the  mortgage  was  brought 
In  issue,  is  conclusive  against  the  title  of  the 
party  from  whom  it  was  taken,  who  claimed  It 
as  purchaser  under  an  execution  against  the 
mortgagor,  in  a  subsequent  action  brought  by 
the  executors  of  the  mortgagee,  In  which  the 
mortgage  was  attacked  as  fraudulent  as  against 
creditors.     Castle  v.  Noyes,  14  N.  Y.  829. 

And  a  judgment  in  favor  of  an  officer  who  re- 
plevied goods  sold,  in  an  action  In  which  the 
claim  was  that  the  sale  was  made  with  Intent 
to  defraud  the  creditors  of  the  vendor,  Is  a  bar 
to  an  action  on  a  note  given  by  the  purchaser 
of  the  vendors,  the  sole  consideration  for  which 
was  the  pretended  sale.  Bailey  v.  Foster,  9 
Pick.  139. 

And  a  plaintiff  In  an  action  against  a  deputy 
sheriff  for  seising  certain  oats  under  attachment 
claimed  by  the  plaintiff  under  a  mortgage  in 
which  a  Judgment  was  rendered  In  favor  of  the 
deputy  sheriff  cannot  afterwards  maintain  an 
action  against  the  sheriff  for  seizure  of  the 
goods  in  question,  setting  up  another  title  on 
the  theory  that  no  other  title  was  tried  in  the 
former  action  except  the  mortgage  title,  as  the 
matter  in  issue  in  the  former  action  was  the 
title  to  the  oats  and  the  conversion  thereof  by 
defendant  in  that  case,  and  the  Jury  found  that 
the  plaintiff  had  no  title,  and  that  therefore 
the  defendant  could  not  convert  them,  which 
covers  the  issue  In  the  subsequent  action.  King 
v.  Chase,  15  N.  H.  9,  41  Am,  Dec.  675. 

So,  a  determination  in  a  proceeding  by  pe- 
tition brought  by  a  holder  of  matured  coupons 
of  township  bonds  against  the  county  commis- 
sioners of  the  county  who  were  the  official  agents 
of  the  township,  for  a  mandamus  requiring  them 
to  levy  a  tax  for  the  payment  of  such  coupons, 
determining  the  bonds  to  be  invalid,  is  a  bar 
to  a  subsequent  action  at  law  against  the  town- 
ship on  such  coupons  to  recover  payment  there- 
of.    Gorham  v.  Broad  River  Twp.  109  Fed.  772. 

And  a  determintion  in  two  actions  tried  to- 
gether, one  brought  against  a  board  of  super- 
visors to  obtain  a  writ  of  certiorari  to  test  the 
authority  and  power  of  the  board  to  pass  a 
certain  resolution  declaring  a  tax  abated  and 
directing  the  county  treasurer  not  to  collect 
It,  and  the  other  brought  against  the  treas- 
urer to  obtain  a  writ  of  mandamus  to  com- 
pel the  collection  of  the  tax,  that  the  tax 
was  valid,  and  that  there  was  no  author- 
ity in  the  board  of  supervisors  to  abate  It, 
Is  conclusive,  in  the  absence  of  fraud  or  col- 
lusion, against  a  proceeding  by  petition  of  tax- 
payers in  whose  Interest  the  defense  In  the  form- 
er actions  was  made  by  their  officers,  brought 
against  the  treasurer  of  the  county  to  enjoin  the 
54  L.  R.  A. 


collection  of  the  tax  on  the  ground  that  it  was 
illegal  and  void,  the  Issues  being  identical, 
since  the  former  actions  were  brought  to  enforce 
the  tax,  collection  of  which  was  sought  to  be 
enjoined  In  the  subsequent  action,  and  it  can- 
not be  said  that  there  was  no  privity  between 
the  taxpayers  and  the  officers  who  were  made 
defendants  in  the  former  action.  Lyman  v. 
Faris,  53  Iowa,  498,  5  N.  W.  621. 

Likewise,  in  Glase  v.  Citizens'  Nat  Bank,  116 
Ind.  492,  18  N.  B.  450,  it  was  held  that  a  deter- 
mination, In  an  action  by  a  husband  against 
his  wife  for  the  recovery  of  moneys  which  were 
the  proceeds  of  lands  sold,  and  which  came  to 
the  possession  of  the  wife  and  were  deposited 
by  her  and  afterwards  drawn  after  notice  by 
the  husband  to  the  bank  that  the  moneys  be- 
longed to  him,  rendered  in  favor  of  the  wife,  es- 
establlshing  title  thereto,  in  her,  after  which  she 
obtained  a  divorce,  in  effect  determines  that 
the  husband  had  no  title  to  the  moneys,  and  Is  a 
bar  to  a  subsequent  action  brought  by  him 
against  the  bank  for  the  recovery  thereof. 

So,  a  mere  difference  In  the  mode  of  stating 
the  same  fraud  In  two  actions  brought  therefor, 
in  the  former  of  which  the  agent  recovered 
judgment  and  the  principal  was  afterwards  sued 
by  the  same  plaintiff,  or  In  stating  the  acts  done 
in  furtherance  and  execution  of  the  same  alleged 
fraudulent  purpose  or  design,  does  not  prevent 
the  judgment  In  favor  of  the  agent  from  being 
res  judicata.  Emma  Silver  Mln.  Co.  v.  Bmma 
Sliver  Mln.  Co.  7  Fed.  401. 

And  a  Judgment  In  favor  of  an  agent  or  serv- 
ant of  a  mortgagee,  in  an  action  brought  against 
the  agent  or  servant  for  seizing  property  under 
the  mortgage  under  directions  of  his  principal, 
Is  not  prevented  from  being  conclusive  against 
a  title  claimed  by  a  third  person  derived  from 
the  mortgagor  by  purchase,  so  as  to  bar  a  claim 
In  a  second  action  that  the  mortgage  was  fraud- 
ulent and  void  as  to  creditors,  by  the  fact  that 
the  bona  fides  of  the  mortgage  was  not  passed 
upon  or  decided  in  .the  former  case.  Castle  v. 
Noyes,  14  N.  Y.  329. 

Or  by  the  fact  that  the  subject-matter  of  the 
second  action  was  different  from  that  of  the 
other.    Ibid. 

And  the  fact  that  the  act  of  a  servant  or 
agent  in  seizing  lumber  on  behalf  of  his  prin- 
cipal constituted  a  trespass  does  not  prevent  a 
Judgment  In  his  favor,  in  an  action  brought  by 
the  party  from  whom  It  was  taken  against  him 
for  the  seizure  from  being  conclusive  against  the 
same  claim  of  title  in  a  subsequent  action  by  or 
against  the  principal  or  master,  where  the 
agent  acted  in  good  faith  and  in  obedience  to 
the  express  direction  of  his  principal,  as  In  such 
case  the  law  would  Imply  a  promise  on  the  part 
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22  N.  E.  14;  Grand  Trunk  R.  Co.  v.  Cum- 
minga,  106  U.  8.  702,  27  L.  ed.  267,  1  Sup. 
Ct.  Rep.  493 ;  Brown  v.  Coxe  Bros,  d  Co.  75 
Fed.  689;  Plielps  v.  Wait,  30  N.  Y.  78;  Har- 
riman  v.  Stowe,  57  Mo.  93 ;  Creagh  v.  Equit- 
able Life  Assur.  Boc.  88  Fed.  1 ;  Bliss,  Code 
PI.  §  83a;  Doremue  v.  Root,  94  Fed.  760. 

The  Oregon  Railroad  &  Navigation  Com- 
pany at  no  time  denied  that  Boot  was  liable 
to  this  plaintiff,  and  the  real  purpose  of  the 
instructions  asked  was  to  produce  an  incon- 
sistent verdict.  If  it  wanted  a  judgment 
over  against  Root  for  contribution  it  could 
and  would  have  had  it  but  for  its  own  re- 
quested instructions. 

The  jury  might  return  a  verdict  against 
one  defendant  though  they  could  not  agree 
as  to  the  others.  * 

Lockwood  v.  Bartlett,  27  N.  Y.  S.  R.  93,  7 
N.  Y.  Supp.  481 ;  Ward  v.  Taylor,  1  Pa.  St 


238;  Kaufman  v.  People's  Cold  Storage  4 
Warehouse  Co.  10  Misc.  53,  30  N.  Y.  Supp. 
813. 

If  the  meaning  of  the  jury  can  be  ascer- 
tained, and  on  the  point  in  issue  made  out, 
the  court  will  mold  it  into  form  and  make 
it  serve. 

Miller  v.  Bhackleford,  4  Dana,  271. 

A  verdict  should  be  construed  with  ex- 
treme liberality,  and,  if  possible,  it  should 
be  allowed  to  stand. 

Small  v.  Hicks,  81  Ga.  691,  8  S.  E.  628; 
Wilderman  v.  Sandusky,  15  111.  59;  Mis- 
souri P.  R.  Co.  v.  Kingsbury  (Tex.  Civ. 
App.)  25  S.  W.  322. 

No  exception  was  taken  either  to  the  form 
or  the  substance  of  the  verdict,  either  before 
or  after  it  was  returned  into  court  by  the 
appellant  railroad  company. 

Unless  an  objection  is  taken  to  the  form 


of  the  principal  to  Indemnify  bis  agent,  and 
the  case  would  not  fall  within  the  rule  prohibit- 
ing contribution  between  Joint  trespassers.  Ibid. 

But  the  general  rule  is,  that  a  former  Judg- 
ment in  favor  of  a  servant  or  agent  is  conclusive 
in  a  subsequent  action  against  the  master  or 
principal  only  upon  a  matter  which  was  directly 
In  issue  upon  the  former  trial.  King  v.  Chase, 
15  N.  H.  9,  41  Am.  Dec.  675. 

And  the  matter  !n  Issue,  within  the  meaning 
of  the  rule  that  a  Judgment  is  a  bar  to  a  sub- 
sequent action  as  to  the  matter  In  Issue  in  the 
former  trial,  Is  the  matter  upon  which  the  plain- 
tiff proceeds  by  his  action,  and  which  the  defend- 
ant controverts  by  his  pleadings,  and  not  the 
facts  offered  in  evidence  to  establish  the  matter 
In  issue,  though  they  may  be  controverted  on 
the  trial.     Ibid. 

And  where  suit  was  brought  against  an 
agent,  and  the  agent  recovered  Judgment  there- 
in, and  suit  Is  subsequently  brought  by  the  same 
party  against  the  principal,  If  there  is  any 
fact  which  must  have  been  established  in  the 
former  suit  to  authorize  a  verdict  and  Judgment 
which  the  complainant  Is  not  obliged  to  prove 
to  entitle  him  to  a  decree  In  the  latter  suit,  or 
if  the  decree  In  the  latter  suit  may  pass  upon 
proof  of  any  of  the  allegations  of  the  bill  not 
necessarily  determined  against  the  complainant 
in  the  former  suit,  then  the  Judgment  In  the 
former  suit  Is  no  bar.  Emma  Sliver  Mln.  Co. 
v.  Emma  Silver  Mln.  Co.  7  Fed.  401. 

And  a  Judgment  rendered  in  favor  of  agents 
in  an  action  brought  against  them  for  damages 
for  fraud  in  procuring  a  contract  in  which,  In 
order  to  make  the  facts  a  basis  for  recovery,  the 
Jury  must  have  been  satisfied  by  a  fair  prepon- 
derance of  the  evidence  that  the  fraudulent 
acts  alleged  to  have  been  done  were  done  with 
an  actual  Intent  to  defraud  the  complainant,  Is 
not  a  bar  to  a  subsequent  action  brought  by  the 
complainant  against  the  principal  for  a  rescis- 
sion of  the  contract,  where  such  rescission  might 
be  had  without  proof  of  any  such  fraudulent 
Intent.    Ibid. 

So,  a  Judgment  and  verdict  in  favor  of  a  serv- 
ant or  agent  may  be  used  as  evidence  between 
the  same  parties  and  their  privies  as  a  bar  In 
another  action  against  the  master  or  principal 
for  the  same  cause,  and  the  matter  may  be 
pleaded.  If  there  is  any  opportunity  to  plead  It, 
and  when  thus  pleaded  It  Is  conclusive ;  and 
where  there  is  no  opportunity  to  plead  it.  It  may 
be  given  in  evidence,  and  is  equally  conclusive 
of  the  matter  which  is  established  by  It,  and 
If  from  the  general  nature  of  the  pleading  the 
matter  which  has  been  before  tried  does  not 
appear  upon  the  face  of  the  record,  It  may  be 
shown  by  other  evidence,  and  It  may  be  shown 
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by  parol  evidence,  If  necessary,  upon  what 
ground  a  verdict  in  a  former  Judgment  pro- 
ceeded, In  order  to  determine  whether  the  same 
matter  was  in  issue.  King  v.  Chase,  15  N.  H. 
9,  41  Am.  Dec.  675. 

See  also  Gal  la  her  v.  Moundsvllle,  34  W.  Va. 
730,  12  S.  E.  859:  Faust  v.  Baumgartner,  113 
lnd.  139,  15  N.  E.  837,  supra,  II. 

IV.  Effect  of  action  beyond  or  without  author- 
ity. 

The  foregoing  rules  apply  only  where  the 
servant  or  agent  was  authorised  to  act  and  bind 
his  master  or  principal  with  reference  to  the 
matters  complained  of  (estoppels  being  mutual). 
If  the  person  procuring  the  Judgment  In  the 
former  action  was  not  the  servant  or  agent  of 
the  person  sought  to  be  proceeded  against  in 
the  subsequent  action,  or  If  he  acted  In  excess 
of  his  authority  with  reference  to  the  subject- 
matter  of  the  actions,  there  is  no  estoppel ;  and 
an  agent  or  servant  cannot  estop  his  principal 
or  master  by  procuring  Judgment  in  his  own 
name  without  authority  on  claims  of  his  prin- 
cipal or  master,  so  as  to  prevent  the  principal 
or  master  from  himself  seeking  a  recovery 
thereon. 

Thus,  where  notes  of  a  deceased  person  are 
delivered  by  the  holder  to  an  agent  with  a  lim- 
ited agency  for  the  purpose  of  collecting  them, 
but  no  agency,  real  or  apparent,  to  sell  or  dis- 
pose of  them,  and  the  agent  procures  the  allow- 
ance of  the  claims  against  the  estate  of  the  de- 
ceased in  his  own  name,  and  afterwards  assigns 
them  to  a  bank,  the  allowance  of  the  claims  by 
the  county  court  does  not  constitute  an  adjudi- 
cation *n  favor  of  the  agent's  ownership  which 
will  bar  an  action  by  the  owner  and  holder  of 
the  notes  against  the  bank  for  the  procurement 
of  a  declaration  of  trust  in  favor  of  the  owner 
in  that  portion  of  a  Judgment  held  by  the  bank 
thereon  representing  such  notes.  Lederer  v. 
Union  Sav.  Bank,  52  Neb.  138,  71  N.  W.  954. 

And  a  Judgment  of  a  probate  court  allowing 
a  demand  of  an  agent  and  treasurer  of  a  re- 
ligious corporation  against  an  Insolvent  part- 
nership for  moneys  belonging  to  the  religious 
corporation  which  had  been  deposited  by  him 
with  the  partnership  without  the  knowledge  of 
the  president  of  the  corporation,  the  claim  for 
which  was  made  in  his  own  name,  does  not  bind 
the  religious  corporation  so  as  to  prevent  a  pro- 
ceeding by  it  in  equity  to  charge  the  partner- 
ship estate  with  a  lien  for  such  moneys  and  in- 
terest thereon,  under  the  allegation  that  they 
were  the  moneys  of  the  religious  corporation 
which  had  been  converted  by  the  partnership, 
where,  in  presenting  the  claim  for  allowance, 
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of  a  special  verdict  before  the  verdict  is 
rendered  and  recorded,  it  will  not  be  con- 
sidered on  appeal. 

Alhambra  Addition  Water  Co.  v.  Richard- 
•on,  72  Cal.  598,  14  Pac  379. 

Fullerton,  J.,  delivered  the  opinion  of 
the  court: 

This  is  an  action  brought  by  the  respond- 
ent against  the  appellant,  the  Oregon  Kail- 
road  &  Navigation  Company,  and  the  de- 
fendant Samuel  Root,  to  recover  damages 
for  a  personal  injury  alleged  to  have  been 
caused  by  the  negligence  of  Root  while  act- 
ing as  conductor  on  one  of  the  appellant's 
freight  trains.  The  respondent  and  the  de- 
fendant Root  were  employees  of  the  appel- 
lant, the  one  in  the  capacity  of  fireman  and 
the  other  as  conductor.  On  November  13, 
1898,  a  freight  train  known  as  "Extra  149, 
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drawn  by  the  engine  on  which  respondent 
was  acting  as  fireman,  left  Starbuck,  in 
Columbia  county,  and  proceeded  in  the  di- 
rection of  Winona,  in  Whitman  county,  both 
places  being  in  this  state.  At  about  the 
same  time  a  freight  train  known  as  "Ex- 
tra 151,"  on  which  Root  was  conductor,  left 
Winona,  and  proceeded  in  the  direction  of 
Starbuck.  The  conductor  and  engineer  on 
each  train  were  notified,  before  leaving  their 
respective  stations,  of  the  approach  of  the 
other  train,  and  were  instructed  to  meet  and 
pasB  at  a  station  known  as  "Canyon  Sid- 
ing," where  there  was  a  side  track,  by  means 
of  which  trains  running  in  opposite  direc- 
tions could  pass  each  other  with  safety. 
The  rules  of  the  company,  as  shown  by  the 
evidence,  required  the  train  first  reaching 
a  station  where  opposing  trains  were  or- 
dered to  meet  to  enter  the  side  track,  and 


the  treasurer  acted  without  authority  from  the 
corporation,  and  the  corporation  at  no  time 
approved  or  In  any  way  ratified  his  action. 
Evangelical  Synod  of  N.  A.  v.  Schoeneich,  143 
Mo.  652,  45  S.  W.  647. 

So,  a  nonsuit  in  an  action  to  recover  the 
possession  of  a  horse  on  the  alleged  ground 
that  it  had  been  taken  and  wrongfully  detained 
from  the  plaintiff  by  the  defendant,  granted  on 
the  ground  that  the  plaintiff  was  estopped  from 
prosecuting  the  defendant  for  the  recovery  of 
the  horse  by  a  Judgment  before  rendered  in  an 
action  brought  by  the  defendant  against  the 
sheriff  who  had  taken  the  horse  from  him  by 
virtue  of  an  execution  issued  upon  a  Judgment 
in  favor  of  a  third  party  against  the  plaintiff, 
is  not  proper,  as  the  sheriff,  who  was  defendant 
in  the  former  action,  was  not  in  a  legal  sense 
the  agent  or  trustee  of  the  plaintiff  in  the  lat- 
ter case  in  regard  to  the  property,  but  was  the 
agent  of  the  plaintiff's  adversary,  and  there  was 
no  privity  as  master  and  servant  or  principal 
and  agent  between  him  and  the  plaintiff. 
York*  v.  Steele,  50  Barb.  897. 

Likewise,  In  Worley  v.  Heath,  1  Mo.  App. 
378,.  it  was  held  that  a  Judgment  in  an  action 
of  trespass  brought  against  an  officer  for  seizing 
goods,  rendered  in  favor  of  the  officer,  is  not 
such  an  adjudication  as  will  bar  proceedings 
against  the  sureties  on  a  bond  given  for  the 
security  of  the  person  whose  property  was  taken. 

And  in  Bailey  v.  Sundberg,  1  C.  C.  A.  887,  1 
U.  S.  App.  101,  49  Fed.  583,  which  was  a  libel 
In  admiralty  in  personam  for  a  collision, 
brought  against  the  master  of  a  steamship,  In 
which  a  previous  proceeding  had  been  had 
against  the  owner,  it  was  said  that  the  master 
and  owner  were  not  In  privity  within  the  rule 
which  binds  privies  as  well  as  parties  to  the 
estoppel  of  a  Judgment ;  privity  denoting  mutual 
or  successive  relationship  to  the  same  rights  of 
property. 

And  Luckett  v.  Buckman,  12  Ky.  L.  Rep.  242, 
1  8.  W.  891,  holds  that  a  Judgment  rendered  in 
an  action  of  trespass  against  two  school  trus- 
tees sued,  not  as  trustees,  but  Jointly  with 
patrons  of  the  school,  is  not  res  judicata  against 
the  school  district  so  as  to  estop  the  district 
from  asserting  title  to  grounds  upon  which  the 
schoolhouse  was  erected,  or  so  as  to  devest  the 
titles  of  the  district  to  them  under  the  rule  of 
law  that  one  acting  in  one  right  cannot  be  bene- 
fited or  injured  by  a  Judgment  for  or  against 
him  when  acting  In  some  other  right,  but  the 
former  Judgment  was  against,  and  not  in  favor 
of,  the  trustees. 

V.  The  rule  in  the  principal  case. 

The  rule  of  the  principal  case  would  seem 
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to  be  that  where  a  verdict  is  rendered  in  an 
action  against  a  principal  and  agent  for  an  act 
of  the  agent  against  the  principal,  but  say- 
ing nothing  as  to  the  agent,  It  Is  to  be  construed 
as  a  verdict  in  favor  of  the  agent,  and  that 
such  a  determination  in  favor  of  the  agent 
would  amount  to  an  adjudication  which 
would  preclude  a  Judgment  against  the  prin- 
cipal on  the  verdict  against  him.  The  only 
similar  case  found  in  which  the  relation  of 
master  and  servant  or  principal  and  agent  ex- 
isted is  Schweickhardt  v.  St.  Louis,  2  Mo.  App. 
571,  which  supports  the  principal  case,  holding 
that  a  verdict  finding  the  issues  against  the  city 
and  some  of  the  other  defendants,  but  saying 
nothing  as  to  a  contractor,  should  not  be  re- 
ceived, and  a  Judgment  rendered  on  such  a  ver- 
dict will  be  reversed. 

Master  and  servant  and  principal  and  agent, 
however,  are  treated  in  actions  against  them 
for  the  wrongful  act  of  the  agent  as  Joint 
tortfeasors,  and  rules  laid  down  in  actions 
against  Joint  tortfeasors  might  therefore  be 
deemed  to  be  applicable  on  the  question  of 
the  correctness  of  the  rule  of  the  principal 
case,  though  the  Joint  tortfeasors  were  not 
principal  and  agent,  or  master  and  servant. 
Taking  such  cases  Into  consideration,  a  conflict 
of  authority  appears,  some  of  the  cases  taking 
the  ground  that  a  judgment  may  be  entered  In 
favor  of  the  one  party  and  against  the  other. 

Thus,  in  Williams  v.  McOrade,  13  Minn.  46. 
Gil.  39,  on  the  one  hand,  and  In  partial  support 
of  the  rule  of  the  principal  case,  the  rule  was 
laid  down  that  in  actions  of  tort,  as  trespass, 
etc.,  where  the  wrong  is  Joint  and  several,  and 
the  plea  of  one  of  the  defendants  Is  such  as 
shows  that  the  plaintiff  could  have  no  cause  of 
action  against  any  of  them  if  the  plea  be  found 
against  the  plaintiff,  it  will  operate  to  the  ben- 
efit of  all  the  defendants,  and  the  plaintiff  can- 
not have  judgment  for  damages  against  those 
who  let  Judgment  go  by  default ;  but  the  action 
was  one  of  replevin,  and  the  acts  constituting 
the  wrongful  taking  were  alleged  to  be  levies 
upon  property  by  one  of  the  defendants  as  dep- 
uty sheriff  under  and  by  virtue  of  executions, 
and  It  was  claimed  that  the  deputy  sheriff  was 
the  only  defendant  who  had  pleaded  the  judg- 
ment and  executions  and  Justified  the  taking 
under  them,  and  that  therefore  he  only  could  re- 
view the  rulings  of  the  court  upon  the  questions 
arising  in  the  case. 

Upon  the  other  hand,  In  Brown  v.  Burrus,  8 
Mo.  26,  the  rule  was  laid  down  that  if  several 
persons  are  sued  In  trespass,  and  some  are  ac- 
quitted and  others  are  found  guilty,  the  latter 
may  move  for  a  new  trial  without  being  joined 
In  such  motion  by  the  former,  and  the  verdict 
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there  wait  until  the  opposing  train  passed. 
For  some  reason  Conductor  Root  did  not 
obey  his  orders,  but  permitted  his  train  to 
run  past  Canyon  Siding,  and  collide  a  short 
distance  from  that  place  with  extra  149. 
The  collision  caused  the  injury  to  the  re- 
spondent for  which  this  action  was  brought. 
In  his  complaint  the  respondent  alleges  that 
Root,  by  virtue  of  his  employment,  had  the 
charge  and  control  of  all  trains  on  which  he 
waa  employed  as  conductor,  and  of  all  per- 
sons employed  on  it,  and  is  responsible  for 
its  movements  while  on  the  road;  that  as 
such  conductor  he  had  charge  of  the  train 
hereinbefore  mentioned  known  as  extra  151, 
and  negligently,  carelessly,  and  recklessly 
permitted  said  train  to  run  past  Canyon 
Siding,  well  knowing  that  the  same  was  lia- 
ble to  collide  with  the  train  on  which  the 
respondent  was  acting  as  fireman;  that  "by 
reason  of  the  carelessness,  negligence,  and 
recklessness  of  the  said  Samuel  Root,  and 
through  no  fault  of  this  plaintiff  whatso- 
ever/' the  injuries  suffered  by  said  plaintiff 
were  received.  While  there  is  a  general 
allegation  in  the  complaint  that  the  appel- 


lant itself  was  negligent,  the  complaint  a* 
a  whole  negatives  the  idea  that  there  was 
any  negligence  on  the  part  of  the  appellant, 
or  any  of  its  officers  or  employees  other  than 
the  negligence  of  the  defendant  Root.  Issue 
was  taken  upon  the  allegations  of  the  com* 
plaint  by  both  the  appellant  and  the  defend- 
ant Root,  each  answering  separately,  deny- 
ing the  allegations  of  negligence.  A  trial 
of  the  cause  was  had  on  the  issues  as  thus 
framed,  and  the  following  verdict  was  re- 
turned by  the  jury:  "We,  the  jury  sworn 
and  impaneled  to  try  the  above-entitled 
cause,  find  for  the  plaintiff  and  against  the 
defendant  the  Oregon  Railroad  &  Navigation 
Company,  and  assess  his  damages  at  the  sum 
of  $15,100  and  the  costs  of  this  action." 
After  the  verdict  was  read,  but  before  the 
jury  were  discharged,  the  attorney  for  de- 
fendant Root  inquired  of  the  court  what 
construction  the  court  would  place  upon  the 
verdict  with  respect  to  the  defendant  Root, 
"and  thereupon,"  to  quote  from  the  record, 
"the  court  ruled  that  said  verdict  was  and 
should  be  considered  as  a  verdict  in  favor 
of  defendant  Root."    The  verdict  was  then 


may  be  set  aside  as  to  those  found  guilty  with- 
out affecting  the  validity  of  the  finding  as  to 
the  others ;  but  the  action  waa  one  of  trespass 
brought  against  several  for  seising  and  taking 
away  a  slave,  and  there  is  nothing  In  the  case 
to  show  the  relation  of  the  defendants  to  each 
other. 

And  In  Westfleld  Oas  ft  Mill.  Co.  v.  Aber- 
nathy,  8  Ind.  App.  78,  85  N.  H.  899,  which  was 
an  action  for  a  personal  injury  alleged  to  have 
been  caused  by  the  negligent  construction  and 
excavation  of  an  open  ditch  along  a  highway.  In 
which  a  verdict  was  found  against  two  corpora- 
tions which  were  defendants,  without  making 
any  finding  as  to  other  individual  defendants, 
thus  constituting  a  finding  of  not  guilty  as  to 
them,  upon  which  the  court  entered  judgment 
against  all  the  defendants,  it  was  held,  on  ap- 
peal, that  the  court  should  have  sustained  a 
motion  of  the  individual  defendants  to  arrest 
the  judgment,  since,  though  the  Injury  was  the 
result  of  Independent  acts  of  negligence,  the 
plaintiff  was  entitled  to  but  one  recovery  for  the 
single  injury,  and  the  damages  were  not  di- 
visible, and  judgment  was  reversed  as  to  the 
individual  defendants  and  affirmed  as  to  the  two 
corporations,  thus  In  effect  holding  that  the 
verdict  in  favor  of  the  Individual  defendants  was 
not  re»  judicata  so  as  to  prevent  the  entry  of 
a  judgment  upon  the  verdict  against  the  corpo- 
ration defendants. 

Attention  Is  called,  however,  to  the  fact  that 
in  case  of  ordinary  joint  tortfeasors  the  act  of 
one  Is  not  necessarily  the  act  of  the  other,  as 
in  case  of  master  and  servant.  The  act  of  one 
joint  tortfeasor  might  not  have  been  wrongful 
while  that  of  another  was.  But  If  the  act  of 
the  servant  Is  determined  not  to  have  been 
wrongful  the  same  act,  treated  as  the  act  of  the 
master  through  the  Instrumentality  of  the  serv- 
ant, could  not  be  so.     See  infra,  VI. 

VI.  Conclusion. 

The  sole  question  In  this  note  Is  as  to  the  ap- 
plication of  the  general  rule  that  a  verdict  and 
judgment  In  an  action  Is  conclusive  as  to  the 
matters  in  Issue  as  between  the  parties  and  their 
privies  In  any  subsequent  suit,  to  judgments 
rendered  In  favor  of  a  servant  or  agent,  In  ac- 
tions for  the  act  of  the  servant  or  agent  with 
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reference  to  subsequent  actions  for  the  same 
cause  against  the  master  or  principal,  and  the 
general  rule  Is  that  they  are  conclusive. 

While  servants  and  agents  are  not  usually 
regarded  as  falling  within  the  legal  definition 
of  privies,  a  previous  determination  In  favor  of 
a  servant  or  agent  Is  deemed  conclusive  upon 
a  subsequent  action  against  the  master  or  prin- 
cipal as  having  been  between  the  same  parties, 
the  term  "parties"  to  an  action  within  the  mean- 
ing of  the  law  of  res  judicata  including,  not 
only  the  persons  named,  but  also  persons  whose 
rights  have  been  legally  represented  by  them. 
Some  of  the  Missouri  cases,  however,  seem  to 
have  adopted  a  somewhat  more  strict  construc- 
tion of  the  term  "parties." 

With  reference  to  Identity  of  the  issues  the 
matter  In  Issue  Is  that  upon  which  the  plaintiff 
proceeds  by  his  action,  and  which  the  defend- 
ant controverts  by  his  pleadings,  and  not  the 
facts  offered  In  evidence,  to  establish  the  Issue, 
though  controverted.  And  the  question  whether 
or  not  the  issues  In  the  two  suits  are  the  same 
depends  upon  whether  both  might  be  determined 
upon  the  same  testimony  presented  by  the  same 
parties  or  those  by  whom  they  were  legally  rep- 
resented. A  mere  difference  In  the  method  of 
statement,  or  In  the  subject-matter,  or  the  mere 
fact  that  other  Issues  were  Involved,  is  of  no 
effect. 

The  prior  determination,  to  be  a  bar,  however, 
must  have  been  one  on  the  merits,  end  of  course 
the  agency  must  have  existed  and  Included  the 
right  to  represent  the  principal.  The  rule  of 
the  principal  case,  that  a  failure  to  find  as  to  a 
servant  In  an  action  against  a  master  and  serv- 
ant for  an  act  of  the  servant  is  equivalent  to  a 
verdict  In  favor  of  the  servant  and  a  bar  to  a 
judgment  upon  a  verdict  against  the  master 
therein,  is  opposed  by  several  cases  of  joint 
tortfeasors  holding  that  judgment  may  be  ren- 
dered In  favor  of  one  and  against  another.  But 
while  master  and  servant  are  held  to  be  joint 
tortfeasors  In  tort  cases  It  Is  thought  that  the 
rule  of  severance  could  not  apply,  since  the  act 
for  which  the  master  Is  proceeded  against  Is 
the  act  of  the  servant,  and  a  determination  that 
that  act  is  one  upon  which  liability  cannot  be 
predicated  must  necessarily  apply  and  be  con- 
clusive as  to  the  master  as  well  as  to  the  serv- 
ant. P.  H.  B. 
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recorded,  and  the  jury  discharged.  After- 
wards, and  on  June  19,  1899,  a  judgment 
was  entered  in  favor  of  Root  and  against 
the  plaintiff  for  the  amount  of  Root's  costs. 
Within  the  statutory  time  after  the  return 
of  the  verdict  the  appellant  moved  for  a 
new  trial'  and  in  arrest  of  judgment,  which 
motion  being  overruled,  it  moved  for  judg- 
ment in  its  favor  on  the  whole  record,  which 
was  also  overruled,  and  on  July  23,  1900, 
judgment  was  entered  against  it  for  the 
amount  of  the  verdict.  This  appeal  is 
from  the  last-mentioned  judgment. 

The  general  rule  undoubtedly  is  that, 
where  one  has  received  an  actionable  injury 
at  the  hands  of  two  or  more  persons  acting 
in  concert,  or  acting  independently  of  each 
other,  if  their  acts  unite  in  causing  a  single 
injury,  all  of  the  wrongdoers,  however  nu- 
merous, are  severally  liable  to  him  for  the 
full  amount  of  damages  occasioned  by  such 
injury,  and  he  may  enforce  the  liability  in 
an  action  against  them  all  jointly,  or  in 
any  one  of  them'  severally,  or  against  any 
number  of  them  less  than  the  whole.  While 
the  wrong  committed  is  the  joint  wrong  of 
the  several  parties  participating  therein, 
it  is  also,  in  contemplation  of  law,  the  sev- 
eral wrong  of  each  of  the  participants. 
Cooley,  Torts,  2d  ed.  p.  153.  On  this  princi- 
ple, at  common  law,  a  jury  in  actions  ex  de- 
licto against  several  persons,  contrary  to  the 
rule  in  actions  ex  contractu,  were  permitted 
to  find  against  one  or  more  of  the  defend- 
ants and  in  favor  of  the  others.  The  rule 
with  regard  to  actions  ex  delicto  remains  the 
same  under  the  Code;  and  the  practice  now 
permits  the  jury  in  an  action  for  tort 
against  several  defendants  to  return  a  ver- 
dict against  so  many  of  them  as  the  proofs 
show  are  guilty  of  the  wron£  charged  and 
in  favor  of  the  others.  As  it  is  the  peculiar 
province  of  the  jury  to  determine  the  guilt 
or  innocence  of  the  several  defendants,  a 
verdict  finding  in  favor  of  some  and  against 
others,  even  though  there  may  be  no  very 
apparent  reason  for  the  distinction  made,  is 
not  for  that  reason  alone  so  far  arbitrary 
or  inconsistent  as  to  require  a  reversal  of 
the  judgment  entered  thereon  against  those 
who  have  been  found  guilty.  Gulf,  C.  A  S. 
F.  R.  Co.  v.  James,  73  Tex.  12,  10  S.  W.  744. 
It  seems  to  be  equally  well  settled,  also, 
that  silence  of  the  verdict  as  to  one  of  the 
defendants  will  not  vitiate  it  as  against  the 
others.  Such  a  verdict  is  treated  as  a  find- 
ins  in  favor  of  the  defendant  not  named  on 
all  of  the  issues,  on  which  he  is  entitled  to 
a  judgment  that  plaintiff  take  nothing  by 
his  action.  Howard  v.  Johnson,  91  Ga.  319, 
18  S.  £.  132;  Kinkier  v.  Junica,  84  Tex, 
120,  19  S.  W.  359;  Gulf,  C.  &  S.  F.  R.  Co. 
▼.  James,  73  Tex.  12,  10  8.  W.  744;  Jones 
▼.  Grimmet,  4  W.  Va.  104;  Westfield  Gas  d 
Mill.  Co.  v.  Abernathy,  8  Ind.  App.  73,  35 
N.  E.  399.  These  general  rules  are  relied 
on  by  the  respondent  to  sustain  the  judg- 
ments entered  in  the  court  below.  It  must 
toe  borne  in  mind,  however,  that  there  are 
wide  distinctions  between  the  ordinary  ac- 
tion for  injuries,  where  all  of  the  defendants 
fwrticipated  in  the  wrongful  act  which 
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caused  the  injury,  and  actions  like  the  one 
before  us,  where  one  is  liable  because  he 
committed  the  act  and  the  other  by  opera- 
tion of  law,  both  with  respect  to  the  rela- 
tions of  the  defendants  to  each  other  and  to 
the  injured  person.  Joint  tortfeasors  are 
liable  to  the  injured  person  (other  than  that 
he  may  have  but  one  satisfaction)  as  if  the 
act  causing  the  injury  was  the  separate  act 
of  each  of  them,  and  they  have,  except  in 
certain  special  cases,  no  right  of  contribu- 
tion among  themselves.  But  the  defendants 
in  this  character  of  action  are  in  no  sense 
joint  tortfeasors,  nor  does  their  liability  to 
the  plaintiff  rest  on  the  same  or  like 
grounds..  The  act  of  an  employee,  even  in 
legal  intendment,  is  not  the  act  of  his  em- 

{>loyer,  unless  the  employer  either  previous- 
y  directs  the  act  to  be  done  or  subsequently 
ratifies  it.  For  injuries  caused  by  the  neg- 
ligent act  of  an  employee  not  directed  or 
ratified  by  the  employer  the  employee  is 
liable  because  he  committed  the  act  which 
caused  the  injury,  while  the  employer  is 
liable,  not  as  if  the  act  was  done  by  himself, 
but  because  of  the  doctrine  of  respondeat 
superior, — the  rule  of  law  which  holds  the 
master  responsible  for  the  negligent  act  of 
his  servant  committed  while*  the  servant  is 
acting  within  the  general  scope  of  his  em- 
ployment, and  engaged  in  his  master's  busi- 
ness. The  primary  liability  to  answer  for 
such  an  act,  therefore,  rests  upon  the  em- 
ployee, and  when  the  employer  is  compelled 
to  answer  in  damages  therefor  he  can  recover 
over  against  the  employee.  Oceanic  Steam 
Nav.  Co.  v.  Compania  Transatlantics  Espar 
nola,  134  N.  Y.  401,  31  N.  E.  987;  note  to 
CarterviUe  v.  Cook  (111.)  16  Am.  St.  Rep. 
248;  Shearm.  &  Redf.  Neg.  5th  ed.  §  242;  2 
Van  Fleet,  Former  Adjudication,  p.  1162. 
So,  where  the  employer  is  sued  separately 
for  the  wrong,  he  can  bind  the  employee  in 
any  judgment  that  may  be  obtained  against 
him  by  notifying  the  employee  to  come  in 
and  defend  the  action.  This  rule  is  well 
stated  in  Littleton  v.  Richardson,  34  N.  H. 
179,  66  Am.  Dec.  759,  in  the  following  lan- 
guage: "But  when  a  person  is  responsible 
over  to  another,  either  by  operation  of  law 
or  by  express  contract,  .  .  ,  and  he  is 
duly  notified  of  the  pendency  of  the  suit, 
and  requested  to  take  upon  him  the  defense 
of  it,  he  is  no  longer  regarded  as  a  stranger, 
because  he  has  the  right  to  appear  and  de- 
fend the  action,  and  has  the  same  means  and 
advantages  of  controverting  the  claim  as  if 
he  was  the  real  and  nominal  party  upon  the 
record.  In  every  such  case,  if  due  notice  is 
given  to  such  person,  the  judgment,  if  ob- 
tained without  fraud  or  collusion,  .  .  • 
will  be  conclusive  against  him,  whether  he 
has  appeared  or  not."  See  also  Strong  v. 
Phoenix  Ins.  Co.  62  Mo.  289,  21  Am.  Rep. 
417;  Boston  v.  Worthington,  10  Gray,  496. 
So,  also,  in  such  an  action,  whether  brought 
against  the  employer  severally  or  jointly 
with  the  employee,  the  gravamen  of  the 
charge  is,  and  must  be,  the  negligence  of  the 
employee ;  and  no  recovery  can  be  had  unless 
it  be  proved,  and  found  by  the  jury,  that  the 
employee  was  negligent.    Stated  in  another 
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way;  if  the  employee  who  causes  the  injury 
is  free  from  liability  therefor,  his  employer 
must  also  be  free  from  liability.  This  was 
held  in  New  Orleans  &  N.  E.  R.  Co.  v.  Jope*, 
142  U.  S.  18,  35  L.  ed.  919,  12  Sup.  Ct  Rep. 
109.  In  that  case  the  plaintiff  below  was 
a  passenger  on  the  train  of  the  defendant, 
and  while  such  passenger  was  shot  by  the 
conductor  of  the  train,  and  seriously  in- 
jured. The  trial  court  ruled  that  the  plain- 
tiff was  entitled  to  recover  compensatory 
damages  from  the  company,  even  though  it 
was  made  to  appear  that  the  conductor  had 
reasonable  cause  to  believe  that  an  assault 
with  a  knife  was  about  to  be  made  on  him 
by  the  plaintiff,  and  that  it  was  necessary 
to  shoot  the  plaintiff  it  order  to  protect 
himself  from  great  bodily  harm;  holding 
that  such  belief  on  the  part  of  the  conductor 
would  not  relieve  the  company  if  the  facts 
were  that  the  plaintiff  had  no  design  to  in- 
jure the  conductor,  and  was  not  intention- 
ally acting  so  as  to  indicate  such  design. 
This  was  held  error  by  the  Supreme  Court. 
In  the  course  of  the  opinion  it  was  said: 
"It  would  seem,  on  general  principles,  that, 
if  the  party  who  actually  causes  the  injury 
is  free  from  all  civil  and  criminal  liability 
therefor,  his  employer  must  also  be  entitled 
to  a  like  immunity.  .  .  .If  the  immedi- 
ate actor  is  free  from  responsibility  because 
his  act  was  lawful,  can  nis  employer— one 
taking  no  direct  part  in  the  transaction — 
be  held  responsible?  Suppose  we  eliminate 
the  employee,  and  assume  a  case  in  which 
the  carrier  has  no  servants,  and  himself  does 
the  work  of  carriage.  Should  he  assault 
and  wound  a  passenger  in  the  manner  sug- 
gested by  the  instruction,  it  is  undeniable 
that,  if  sued  as  an  individual,  he  would  be 
held  free  from  responsibility,  and  the  act 
adjudged  lawful.  Can  it  be  that,  if  sued  as 
a  carrier  for  the  same  act,  a  different  rule 
obtains,  and  he  be  held  liable?  Has  he 
broken  his  contract  of  carriage  by  an  act 
which  is  lawful  in  itself,  and  which,  as  an 
individual,  he  was  justified  in  doing?  The 
question  carries  its  own  answer ;  and  it  may 
be  generally  affirmed  that,  if  an  act  of  an  em- 
ployee be  lawful,  and  one  which  he  is  justi- 
fied in  doing,  and  which  casts  no  personal 
responsibility  upon  him,  no  responsibility 
attaches  to  the  employer  therefor."  See 
also  Wharton,  Neg.  §  157.  So,  too,  from  the 
principle  that  there  can  be  no  liability  on 
the  part  of  an  employer  for  the  act  of  his 
employee  in  which  he  took  no  part,  if  the 
employer  is  free  from  liability,  it  follows 
that  a  judgment  in  favor  of  the  employee 
in  an  action  brought  against  him  for  an  in- 
jury caused  by  such  an  act  is  a  bar  to  a 
recovery  against  the  employer  in  an  action 
brought  against  him  for  the  same  cause  of 
action.  And  it  has  been  held  that  an  em- 
ployer can  avail  himself  of  a  judgment  in 
favor  of  his  employee,  when  subsequently 
sued,  without  calling  on  the  party  primarily 
liable  to  come  in  and  plead  the  judgment 
for  him.  In  the  case  of  Emma  Silver  Min. 
Co.  v.  Emma  Silver  Min.  Co.  7  Fed.  401, 
the  rule  was  announced  as  follows:  "The 
weight  of  authority,  however,  is  that  where 
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an  afpnt  in  a  transaction  is  sued  after  the* 
termination  of  his  agency,  and  upon  a  trial 
of  the  merits  the  issue  is  determined  against 
the  plaintiff,  the  principal,  though  not  a 
party  to  the  suit,  can  avail  himself  of  the* 
judgment  as  a  bar,  when  he  is  sued  by  the 
same  plaintiff  on  the  same  cause  of  action. 
While  the  principal,  if  he  had  no  notice  of 
the  former  suit,  and  no  opportunity  to  de- 
fend it,  may  not  be  concluded  by  a  judg- 
ment against  his  former  agent,  or  made  re- 
sponsible for  the  agent's  Dad  pleading  or 
blunders  in  the  trial  of  the  cause  because  so 
to  conclude  him  would  be  to  deprive  him  of 
his  property  without  due  process  of  law,  yet*, 
as  regards  the  plaintiff  who  has  before  sued 
the  agent  and  been  defeated,  there  is  no- 
reason  why  he  should  not  be  concluded  upon 
that  principle  of  public  policy  which  give* 
every  man  one  opportunity  to  prove  his  case> 
and  limits  every  man  to  one  such  opportun- 
ity. He  has  had  his  day  in  court,  and  it 
is  immaterial  whether  he  has  chosen  to- 
test  his  right  as  against  the  principal  or 
the  agent  in  the  transaction,  provided  the  is- 
sue to  be  tried  was  identical  as  against 
both."  In  Dill  v.  Bain,  15  R.  I.  75,  23  AtL 
44,  the  action  was  for  personal  injuries  re- 
ceived by  plaintiff  wfeile  driving  on  a  high- 
way, caused  by  coming  into  collision  with  an 
obstruction  left  in  the  highway  by  two  per- 
sons named  Budlong.  The  defendant  plead- 
ed in  bar  of  the  action  a  judgment  in  favor 
of  the  Budlongs,  rendered  on  the  verdict  of 
a  jury  in  an  action  brought  by  the  plaintiff 
against  them  for  the  injury  complained  of, 
alleging  that  the  Budlongs  were  the  author* 
of  the  obstruction  or  defect  On  demurrer 
this  was  held  a  good  plea  by  way  of  es- 
toppel. The  court,  after  citing  and  review- 
ing a  number  of  cases,  said:  "We  think* 
on  the  authority  of  these  cases,  it  is  compe- 
tent for  the  defendant  town  to  set  up,  oy 
way  of  estoppel  in  the  case  at  bar,  the  judg- 
ment recovered  by  the  Budlongs.  Certain- 
ly, if  the  town  had  notified  the  Budlongs  of 
the  pendency  of  this  action,  and  the  Bud- 
longs had,  in  consequence  of  the  notice,  as- 
sumed the  defense,  it  would  be  competent 
for  them,  on  the  authority  of  these  cases,  to> 
plead  the  former  judgment  in  bar;  for  thev 
would  then  be  the  real  defendants,  though 
defending  in  the  name  of  the  town,  and 
ought  not  to  be  required  to  try  over  a  ques- 
tion which  they  have  already  tried,  with  the- 
result  of  a  final  judgment  against  the  plain- 
tiff in  their  favor.  But  the  Budlongs,  if 
thev  assumed  the  defense,  would  have  to* 
make  it  in  the  name  of  the  town,  and  we 
see  no  good  reason  why  the  town  should  not 
be  permitted  to  make,  without  calling  upon 
them,  any  defense  which  they  could  make,  if 
called  upon,  in  the  name  of  the  town."  In- 
Feather8ton  v.  Newburgh  <§  G.  Turnp.  Road, 
71  Hun,  100,  24  N.  Y.  Supp.  603,  the  facts 
were  similar  to  the  case  last  cited.  There- 
it  was  said :  "The  statement  in  the  answer 
shows  that  Shafer  was  the  wrongdoer,  and 
that  his  act  was  the  cause  of  the  injury  sus- 
tained by  the  plaintiff.  So  it  seems  to  fol- 
low that,  if  Shafer  was  not  liable  for  creat- 
ing and  maintaining  the  obstruction,  the  de- 
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fondant  cannot  be  liable  for  the  failure  to 
remove  them.  If  Shafer  was  not  liable  be- 
cause the  plaintiff's  own  negligence  produced 
the  injuries  of  which  she  complains,  the 
defendant  is  not  liable  for  the  same  reason. 
Shafer  and  the  defendant  were  not  joint 
wrongdoers,  and  the  rule  that  one  wrong- 
doer cannot  recover  against  or  compel  con- 
tribution by  another  does  not  apply.  The 
relation  between  Shafer  and  the  defendant 
was  analogous  to  that  of  principal  and 
agent,  or  principal  and  surety,  or  master 
and  servant;  and  the  rule  in  such  cases  is 
that  a  judgment  in  favor  of  the  principal 
or.  the  surety  upon  a  ground  equally  applic- 
able to  both  should  be  accepted  as  conclusive 
against  the  plaintiff's  right  of  action.  Her- 
man, Estoppel,  169;  Castle  v.  2toyes,  14  X. 
Y.  329.  .  .  .  Under  this  rule  of  law  the 
turnpike  company  would  be  entitled  to  re- 
cover from  Shafer  any  amount  the  plaintiff 
might  recover  against  it.  Such  right  would 
rest  upon  the  principles  of  subrogation.  The 
turnpike  company  would  be  entitled  to  be 
subrogated  to  plaintiff's  right  of  action 
against  Shafer,  but  the  judgment  on  the 
merits  in  Shafer's  favor  in  the  plaintiff's 
suit  against  him  relieves  him  of  all  liability 
to  the  plaintiff,  or  any  person  claiming 
under  her,  for  the  same  cause  of  action. 
The  plaintiff,  therefore,  by  being  barred  by 
the  judgment  in  Shafer's  favor,  is  equally 
barred  from  any  action  against  the  com- 
pany under  the  rule  that  whatever  dis- 
charges the  principal  discharges  the  surety. 
As  she  had  no  cause  of  action  against  Shaf- 
er, she  can  have  no  cause  of  action  against 
the  defendant,  and  therefore  the  portion  of 
the  answer  to  which  the  demurrer  relates 
does  set  up,  in  our  judgment,  a  valid  defense 
to  the  action,  and  the  order  appealed  from 
should  be  reversed."  In  King  v.  Chase,  15 
N.  H.  9,  41  Am.  Dec.  675,  it  was  held  that  a 
judgment  in  favor  of  a  deputy  sheriff  is  con- 
clusive evidence  for  the  sheriff  in  a  sub- 
sequent action,  where  both  actions  are  for 
the  seizure  of  the  same  goods.  In  Emery  v. 
Fotcler,  39  Me.  326,  63  Am.  Dec.  627,  it  was 
held  that  a  judgment  in  favor  of  a  master 
in  an  action  against  him  for  the  act  of  his 
servant,  rendered  in  a  trial  of  the  action  on 
the  merits,  is  a  bar  to  an  action  against  the 
servant  for  the  same  act.  In  that  case  the 
court  said:  "To  permit  a  person  to  com- 
mence an  action  against  the  principal,  and 
to  prove  the  acts  alleged  to  be  trespasses  to 
have  been  committed  by  his  servant  acting 
by  his  order,  and  to  fail  upon  the  merits  to 
recover,  and  subsequently  to  commence  an 
action  against  that  servant,  and  to  prove 
and  rely  upon  the  same  acts  as  a  trespass, 
is  to  allow  him  to  have  two  trials  for  the 
same  cause  of  action,  to  be  proved  by  the 
same  testimony.  In  such  cases  the  tech- 
nical rule  that  a  judgment  can  only  be  ad- 
mitted between  the  parties  to  the  record  or 
their  privies  expands  so  far  as  to  admit  it 
when  the  same  question  has  been  decided  and 
judgment  rendered  between  parties  responsi- 
ble for  the  acts  of  others.  A  familiar  ex- 
ample is  presented  in  suits  against  a  sheriff 
or  his  deputy,  which  being  determined  upon 
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the  merits  against  or  in  favor  of  oi*e  will 
be  conclusive  upon  the  other."  See  also 
Atkinson  v.  White,  60  Me.  396;  Spencer  v. 
Dearth,  43  Vt.  98;  Glaze  v.  Citizens'  Nat. 
Bank,  116  Ind.  492,  18  N.  E.  450;  Williams 
v.  McQrade,  13  Minn.  46,*  Oil.  39 ;  Lower  AU 
loioaya  Creek  v.  Moore,  15  N.  J.  L.  146; 
Chicago  d  R.  I.  R.  Co.  v.  Hut  chins,  34  111. 
108,  111;  2  Van  Fleet,  Former  Adjudica- 
tions, |  572. 

From  these  considerations  it  is  clear  that 
the  trial. court  erred  in  entering  judgment 
against  the  appellant,  after  it  had  entered 
judgment  in  favor  of  the  defendant  Root. 
It  becomes  important,  therefore,  to  inquire 
what  disposition  shall  be  made  of  the  case 
by  this  court.  Were  the  judgment  against 
Root  void,  or  were  it  before  us  for  review 
on  this  appeal,  or  on  a  separate  appeal  by 
the  present  respondent,  we  would  have  no 
hesitancy  in  reversing  both  judgments,  and 
remanding  the  cause  for  a  retrial  on  the 
whole  of  the  issues.  But  the  judgment  in 
favor  of  Root  is  not  void.  True,  the  verdict 
of  the  jury  was  silent  as  to  him,  and  it  may 
be  that  the  rule  that  silence  of  the  verdict 
as  to  one  of  the  defendants  is  a  finding  in 
favor  of  that  defendant  is  not  strictly  ap- 
plicable to  this  class  of  cases;  vet  the  ac- 
tion of  the  trial  court  in  construing  the  ver- 
dict as  one  in  his  favor,  and  entering  judg- 
ment thereon,  was  at  most  error  merely, 
rendering  the  judgment  voidable,  and  sub- 
ject to  be  vacated  or  reversed  if  seasonably 
attacked  by  some  one  or  more  of  the  methods 
pointed  out  by  the  Code  for  vacating  or  re- 
versing erroneous  judgments.  Inasmuch, 
however,  as  it  was  not  so  attacked,  so  far 
from  being  void,  it  stands  as  a  conclusive 
bar  to  a  recovery  against  Root,  not  only  in 
the  present  action,  but  also  in  any  action 
brought  against  him  for  the  same  cause  of 
action.  As  against  a  collateral  attack  it  is 
as  conclusive  as  a  judgment  would  be  en- 
tered upon  a  verdict  finding  directly  or  in 
terms  in  his  favor.  Nor  is  the  judgment  be- 
fore us  for  review.  This  is  true  no  matter 
what  view  we  may  take  of  the  judgments 
entered  by  the  trial  court;  that  is,  whether 
we  consider  them  as  separate  judgments,  or, 
taken  together,  as  constituting  but  one  judg- 
ment. Under  the  statutes  of  this  state  a 
party  aggrieved  may  appeal  from  a  part 
only  of  a  judgment  entered  against  him  in 
an  action  not  triable  de  novo  in  this- court 
(Ballinger's  Anno.  Codes  &  Statutes,  {| 
0500,  6503,  6521).;  hence,  if  the  judgments 
are  in  law  but  one  judgment,  this  appeal 
brings  before  us  only  that  part  of  it  which 
affects  the  appellant.  We  can,  therefore, 
neither  reverse  nor  ignore  the  judgment  in 
favor  of  Root,  and  are  powerless  to  order  a 
retrial  of  the  issues  as  between  him  and  the 
respondent.  This  being  so,  there  can  be  no 
retrial  of  the  issues  between  the  respondent 
and  the  appellant.  We  are  aware  that  the 
principles  of  the  cases  above  cited,  in  so  far 
as  they  permitted  the  party  secondarily  lia- 
ble to  plead  directly  in  estoppel  a  judgment 
in  favor  of  his  principal  on  the  same  cause 
of  action,  have  been  criticised  as  controvert- 
ing the  rule  that  estoppels,  to  be  binding, 
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must  be  mutual.  See,  particularly,  Mr. 
Freeman's  note  to  Hill  v.  Bain  (R.  I.)  2 
Am.  St  Rep.  873,  876.  But,  if  we  were  to 
accept  this  criticism  as  just,  it  can  have  no 
application  to  a  case  presenting  the  condi- 
tions shown  by  the  record  before  us.  Here 
the  judgment  constituting  the  bar  to  a  re- 
covery was  entered  in  the  action  then  being 
tried  by  the  court.  Certainly  there  is  no 
rule  of  law  which  requires  that  such  a  judg- 
ment should  either  be  pleaded  or  proved  in 
order  to  make  it  available  to  all  of  the  de- 
fendants against  whom  or  in  favor  of  whom 
it  operates.  The  contrary  view  would  im- 
ply that  the  court  could  not  judicially  no- 
tice its  orders  and  judgments  entered  in  the 
very  cause  before  it. 

We  have  not  overlooked  the  contention 
made  by  the  respondent  to  the  effect  that 


the  appellant  cannot  avail  itself  of  the  judg- 
ment in  favor  of  Root  because  it  did  not  ex- 
cept to  the  construction  put  by  the  court  up- 
on the  verdict  of  the  jury.  This  was  not, 
however,  a  duty  which  devolved  on  the  ap- 
pellant It  was  the  respondent  who  was  ad- 
versely affected  by  that  construction,  and, 
inasmuch  as  he  consented  thereto,  he  must 
abide  by  all  the  consequences  which  such 
construction  entails. 

We  conclude,  therefore,  that  the  judgment 
appealed  from  must  be  reverted,  and  the 
cause  remanded,  with  instructions  to  enter 
a  judgment  for  the  appellant  in  accordance 
with  the  prayer  of  its  answer;  and  it  is  ao 
ordered. 


Dunbar,  Ch.  J.,  and 

▼is,  JJ.,  concur. 


Anders  and  Reav- 
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Be  Estate  of  James  M.  MAYO,  Deceased. 

Ex  parte    NORTHEASTERN   RAILROAD 
COMPANY,  Appt. 


( 


.8.  C. 


) 


1.  A  railroad  company  aaralnat  which 
a  rljrht  of  action  exists  for  negligently 
killing  a  person  Is  not  entitled  to  be  made  a 
party  to  proceeding!  for  the  appointment  of 
an  administrator  for  his  aetata 

S.  A  railroad  company  aa*alnat  which 
a  cause  of  action  exists  for  nejgll- 
STently  killing;  a  person  can  attack 
the  appointment  of  an  administrator 
upon  his  estate  for  nonresidence  or  want  of 
assets  only  in  case  want  of  Jurisdiction  ap- 
pears on  the  record,  nnder  a  statute  forbid- 
ding the  contesting  of  Jurisdiction  assumed  by 
the  probate  court,  so  far  as  It  depends  on 
place  of  residence  or  location  of  the  estate, 
except  by  appeal,  or  when  the  want  of  Juris* 
diction  appears  on  the  record,  since  it  Is  not 
entitled  to  be  made  a  party  to  the  proceedings 
so  as  to  have  a  right  to  appeal. 

8.  A  cause  of  action  agralnst  a  railroad 
company  for  n earl  latently  killing;  a 
person,  which  under  the  statutes  is  not  the 
old  one  belonging  to  decedent,  but  a  new  one 
created  for  the  benefit  of  the  persons  named, 
and  Is  enforceable  only  by  his  administrator, 
will  give  jurisdiction  to  the  probate  court  of 
the  county  where  the  killing  occurred  and 
where  the  railroad  company  had  its  residence, 
to  grant  letters  of  administration  on  the  es- 
tate, although  the  deceased  was  not  a  resident 
of  the  state,  and  owned  no  other  estate  within 
Its  limits  at  the  time  of  his  death,  and  the 
statutes  provide,  in  case  of  a  nonresident,  for 
administration  only  In  the  county  where  the 
greater  part  of  his  estate  may  be. 

4.  A  new  action  for  the  benefit  of  per- 
sons named,  and  not  a  continuation 
of  that  belonging;  to  decedent,  Is  cre- 
ated by  Rev.  Stat.  1893,  ||  2815,  2316,  2818, 

Note.— As  to  right  of  action  for  death  as  as- 
sets  which  will  give  Jurisdiction  to  appoint  an 
administrator,  see,  in  this  series,  Missouri  P. 
R.  Co.  v.  Lewis  (Neb.)  2  L.  R.  A.  67,  and  cases 
In  note  to  Manning  v.  Lelghton  (Vt.)  24  L.  R. 
A.  684. 
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which  provide  that,  in  case  of  death  by 
wrongful  act  which,  had  death  not  ensued, 
would  have  entitled  the  injured  party  to 
maintain  an  action,  the  person  causing  the 
death  shall  be  liable  to  an  action,  notwith- 
standing the  death,  for  the  benefit  of  the  next 
of  kin  and  heirs  at  law,  to  the  extent  of  their 
Injury,  to  be  brought  by  the  executor  or  ad* 
mlnlstrator,  in  case  the  injured  person  has  not 
recovered  Judgment  before  death. 
5.  If  on  residents  are  within  the  protec- 
tion of  Rev.  Stat.  ||  2316,  2316,  creating 
a  right  of  action  for  wrongful  death  to  be 
enforced  by  the  administrator,  so  as  to  Justify 
the  appointment  of  an  administrator  to  en- 
force the  liability,  without  requiring  a  resort 
for  such  appointment  to  the*  state  of  de- 
cedent's residence,— especially  where  there  is 
no  statutory  permission  for  a  suit  by  an  ad- 
ministrator appointed  there. 

(Mclver,  Oh.  J.,  distent*.) 

(April   18,   1901.) 

APPEAL  by  petitioner  from  a  judgment 
of  the  Common  Pleas  Circuit  Court  for 
Florence  County  denying  its  petition  to  re- 
voke letters  of  administration  which  had 
been  granted  upon  the  estate  of  James  M. 
Mayo,  deceased.     Affirmed. 

The  petition  by  which  the  revocation  was 
sought  was  as  follows: 

"The  Northeastern  Railroad  Company,  pe- 
titioner herein,  respectfully  shows  to  this 
court:  (1)  That  your  petitioner  is  a  rail- 
road corporation  duly  organized  under  the 
laws  of  the  state  of  South  Carolina,  carry- 
ing on  the  business  of  a  common  carrier  on 
its  line  of  road  in  this  state.  (2)  That 
heretofore,  on  the  24th  day  of  November, 
1897,  J.  W.  McCown  filed  his  petition  in 
this  court  in  the  above-entitled  proceeding, 
praying  that  letters  of  administration  be 
granted  him  by  this  court  upon  the  estate 
of  James  M.  Mayo,  deceased,  a  copy  of  which 
petition  is  hereto  annexed  as  a  part  hereof. 
(3)  That  on  the  10th  day  of  December, 
1897,  by  final  order  or  judgment  of  this 
court,  letters  of  administration  were  granted 


proceeding 
.oministratc 


to  the  said 


1001. 

in  the  above-entitled 

J.  W.  McCown,  as  administrator  upon  the 
estate  of  the  said  James  M.  Mayo,  styled 
and  recited  in  said  judgment  as  'late  of 
Florence  county/  and  the  said  J.  W.  McCown 
on  the  said  16th  day  of  December,  1897, 
took  the  usual  oath  prescribed  for  adminis- 
trators, as  will  appear  by  a  copy  of  the  said 
judgment  and  oath  hereto  annexed  as  a  part 
hereof.  Said  judgment  so  rendered,  and 
said  letters  so  issued,  were  granted  upon  the 
said  ew  parte  application  of  the  said  J. 
W.  McCown.  (4)  That  the  said  James  M. 
Mayo,  at  the  time  of  his  death,  on  the  12th 
day  of  June,  1897,  was  not  a  resident  or 
inhabitant  of  this  state,  nor  a  citizen  there- 
of, but  at  the  time  of  his  death,  and  long 
prior  thereto,  was  a  resident,  an  inhabitant, 
and  a  citizen  of  the  state  of  Florida,  with 
his  residence  in  the  city  of  Ocala,  county 
of  Marion,  in  said  state  of  Florida.  (5) 
That  the  said  James  M.  Mayo  died  intestate, 
leaving  no  estate  or  property  of  any  descrip- 
tion, real  or  personal,  within  the  limits  of 
the  state  of  South  Carolina,  or  within  the 
jurisdiction  of  this  court,  either  at  the  time 
of  his  death,  or  at  the  time  of  the  grant 
of  said  letters  of  administration,  or  since. 
(6)  That  it  is  alleged  in  the  said  petition 
of  the  said  J.  W.  McCown  that  the  said 
James  M.  Mayo  died  intestate,  leaving  his 
widow  and  children  named  in  said  petition 
residents  of  the  state  of  Florida,  and  that 
he  left  no  property  within  the  jurisdiction 
of  this  court.  (7)  That  the  said  J.  W.  Mc- 
Cown, so  styling  himself  as  administrator 
of  the  estate  of  said  James  M.  Mayo,  on  or 
about  the  27th  day  of  December,  1897,  com- 
menced an  action  as  such  against  your  pe- 
titioner for  the  sum  of  $25,000  damages  in 
the  court  of  common  pleas  for  the  county  of 
Florence  for  the  alleged  negligent  killing  of 
said  James  M.  Mayo  by  your  petitioner  in 
the  city  of  Florence  on  the  12th  day  of  June, 
1897,  in  which  action  it  is  alleged  by  the 
said  J.  W.  McCown  that  the  said  James  M. 
Mayo  'was  a  stranger  in  the  city  of  Flor- 
ence.' Your  petitioner  has  appeared  and  an- 
swered the  complaint  in  said  action,  and 
your  petitioner  alleges  that  the  death  of 
the  said  James  M.  Mayo  was  not  caused  by 
the  negligence  of  your  petitioner,  as  alleged 
in  the  complaint  of  said  action.  By  an  or- 
der in  said  cause,  made  on  the  8th  of  Feb- 
ruary, 1899,  the  place  of  trial  of  said  action 
was  changed  from  the  county  of  Florence 
to  the  county  of  Williamsburg  in  this  state, 
and  said  cause  is  now  pending  in  said  court. 
(8)  Your  petitioner  was  not  a  party  to  the 
proceedings  herein  culminating  in  the  grant 
of  said  administration  to  the  said  J.  W.  Mc- 
Cown, and  had  no  notice  thereof,  but  said 
order  was  made  and  said  letters  were  grant- 
ed solely  upon  the  ew  parte  application  of 
the  said  J.  W.  McCown,  unsupported  by  any 
evidence  showing  or  tending  to  show  that 
the  said  James  M.  Mayo  was  either  a  resi- 
dent or  an  inhabitant  of  the  county  of  Flor- 
ence, or  had  any  property  or  estate  therein 
to  be  administered  upon  or  within  the  juris- 
diction of  this  court.  (9)  Your  petitioner  is 
interested  in  said  final  order  made  herein  ap- 
pointing the  said  J.  W.  McCown  administra- 
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tor  of  the  estate  of  the  said  James  M.  Mayo, 
and  is  and  will  be  injured  thereby.  Tbe 
said  final  order  and  said  letters  of  admin- 
istration so  made  and  granted  are  illegal, 
null,  and  void,  and  this  court  was  without 
jurisdiction  to  issue  the  same.  Under  the 
authority  of  the  said  illegal  appointment  the 
said  J.  W.  McCown  has  already  put  your 
petitioner  to  great  inconvenience,  costs,  and 
expense  by  the  institution  of  the  said  vexa- 
tious suit  for  damages.  Said  J.  W.  McCown 
has  and  can  have  no  power  or  authority  to 
commence  or  prosecute  the  said  action  for 
damages,  which  said  action  can  only  be 
brought  by  the  party  and  in  the  manner 
prescribed  in  §  2316  of  the  Revised  Statutes 
(1893)  of  South  Carolina.  Even  if  said  un- 
liquidated claim  for  damages  was  a  valid 
claim, — which  it  is  not, — such  claim  is  not 
an  asset  of  the  estate  of  the  said  James  M. 
Mayo.  Wherefore  your  petitioner  prays 
that  the  said  final  order  appointing  the  said 
J.  W.  McCown  administrator  be  vacated  and 
set  aside,  and  the  said  letters  of  administra- 
tion issued  to  him  be  revoked  and  canceled." 

Mr.  W.  Hvger  Fitssimona,  for  appel- 
lant: 

There  was  error  in  holding  that  a  probate 
court  of  this  state  can  appoint  an  adminis- 
trator to  sue  for  an  alleged  wrongful  killing 
of  a  resident  of  another  state  without  prop- 
erty here. 

The  right  of  action  given  by  Lord  Camp- 
bell's act  does  not  constitute  a  part  of  the 
estate  of  decedent.  ~* 

Our  probate  courts  have  no  jurisdiction 
or  control  over  the  estate  of  a  nonresident,, 
unless  a  part  of  the  estate  is  in  this  state. 

Reed  v.  Nortlieastern  R.  Co.  37  S.  C.  53,, 
16  S.  E.  289;  Stewart  v.  Baltimore  d  0.  R„ 
Co.  168  U.  S.  445,  42  L.  ed.  537,  18  Sup.  Ct. 
Rep.  105. 

The  damages  recovered  are  no  part  of  the 
estate  of  the  deceased,  and  cannot  pass  by 
his  will  or  be  reached  by  his  creditors. 

Martin  v.  Baltimore  &  0.  R.  Co.  151  U.  S. 
673,  sub  nom.  Gcrling  v.  Baltimore  &  0.  R. 
Co.  38  L.  ed.  311,  14  Sup.  Ct.  Rep.  533; 
11  Am.  &  Eng.  Enc.  Law,  2d  ed.p.834;  8  Am. 
&  Eng.  Enc.  Law,  2d  ed.  p.  859 ;  Berry  v.  St. 
Joseph  d  W.  R.  Co.  29  Kan.  420;  Hubbard 
v.  Chicago  d  N.  W.  R.  Co.  104  Wis.  160,  80 
N.  W.  454 ;  Bradley  v.  Missouri  P.  R.  Co.  51 
Neb.  653,  71  N.  W.  282. 

The  right  of  action  not  being  part  of  the 
estate  of  the  nonresident  decedent,  and  there 
being  no  property  of  said  decedent  within 
the  state,  the  probate  court  was  without  ju- 
risdiction to  grant  the  letters. 

Administration  is  defined  to  be  the  man- 
agement, by  appointment  of  a  court,  of  an 
intestate's  estate. 

Bouvier,  Law  Diet.;  Jacob,  Law  Diet.; 
Croswell,  Exrs.  39. 

The  existence  of  assets  is  a  basis  of  ad- 
ministration in  the  case  of  nonresident  de- 
cedents. 

11  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  762, 
note. 

Mayo's  administrator  in  Florida  could 
bring  an  action  here  under  our  statute,  even 
if  Mayo  left  no  property. 
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Memphis  d  0.  Packet  Co.  v.  Pikey,  142 
Ind.  304,  40  N.  £.  627 ;  Missouri  P.  R.  Co. 
v.  Bradley,  51  Neb.  696,  71  N.  W.  283. 

Administration  implies  death  and  good* 
to  be  administered. 

11  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  741. 

The  right  of  action  is  not  a  part  of  the 
assets  of  the  deceased  person,  but  is  the 
property  of  "living  persons,"  consequently 
the  cases  elsewhere  which  hold  such  rights 
of  action  alone  sufficient  to  support  admin- 
istration hold,  in  effect,  that  a  probate  court 
may  base  administration  upon  the  assets 
of  a  living  person,  which,  under  Moore  v. 
Smith,  11  Rich.  L.  669,  73  Am.  Dec  122, 
cannot  be  done. 

There  is  respectable  authority  for  the  po- 
sition that  nonresidents  without  property 
are  not  protected  by  Lord  Campbelrs  act. 

Deni  v.  Pennsylvania  R.  Co.  181  Pa.  625, 
87  Atl.  658;  Brannigan  v.  Union  Cold  Min, 
Co.  93  Fed.  164. 

The  administrator  to  sue  in  a  case  like 
that  before  the  court  is  the  nonresident  ad- 
ministrator,— the  administrator  of  the  dom- 
icil, — for  he  is  the  only  administrator  who 
can  sue. 

Dial  v.  Gary,  14  8.  C.  679,  37  Am.  Rep. 
737;  Heyward  v.  William*,  57  8.  C.  241,  35 
8.  E.  603;  Purple  v.  WKithed,  49  Vt.  187; 
Wilkins  v.  Eliett,  108  U.  8.  256,  27  L.  ed. 
718,  2  Sup.  Ct.  Rep.  641 ;  Wilson  v.  Keels, 
54  S.  C.  545,  32  S.  E.  702;  Tyer  v.  Charles- 
ton Rice  Milling  Co.  32  S.  C.  598,  10 
8.  E.  1067;  Dennick  v.  Central  R.  Co. 
103  U.  S.  11,  26  L.  ed.  439;  Memphis 
d  C.  Packet  Co.  v.  Pikey,  142  Ind.  304,  40 
N.  E.  527;  Jeffersonville,  M.  d  I.  R.  Co.  v. 
Hendricks,  41  Ind.  48;  Union  R.  d  Transit 
Co.  v.  Shaeklet,  119  111.  232,  10  N.  E.  896; 
McCarty  v.  New  York,  L.  B.  d  W.  R.  Co.  62 
Fed.  437;  8  Am.  &  Eng.  Enc.  Law,  2d  ed. 
pp.  903,  904. 

Appellant  is  vitally  interested  in  the  va- 
lidity of  this  administration.  It  was  not  a 
party  to  the  proceedings  culminating  in  the 
void  administration,  cannot  attack  the  same 
collaterally  in  the  damage  suit,  and  has  pur- 
sued the  proper  method  to  revoke  this  ille- 
gal administration. 

•  Hankinson  v.  Charlotte,  C.  d  A.  R.  Co.  41 
S.  C.  17,  19  8.  E.  206;  Hendriw  v.  H olden t 
48  8.  C.  495,  36  8.  E.  1010;  Hartley  v. 
Glover,  56  S.  C.  69,  33  8.  E.  796;  Moore  v. 
Smith,  11  Rich.  L.  569,  73  Am.  Dec.  122; 
Bradley  v.  Missouri  P.  R.  Co.  51  Neb.  653, 
71  N.  W.  282. 

1  The  invalidity  of  these  letters  could  not 
be  collaterally  attacked  in  the  damage  suit, 
because,  though  void,  the  defect  does  not  af- 
firmatively appear  on  the  face  of  the  record. 

Hankinson  v.  Charlotte,  C.  d  A.  R.  Co.  41 
8.  C.  17,  19  S.  E.  206;  Hendriw  v.  Holden, 
58  8.  C.  495,  36  8.  E.  1010;  Overby  v.  Gor- 
don, 177  U.  8.  214,  44  L.  ed.  741,  20  Sup.  Ct. 
Rep.  603;  12  Enc.  PL  ft  Pr.  196  et  seq. 

Section  64  of  the  Code,  and  the  following 
cases,  lay  down  the  rule  that  the  proper 
method  to  attack  the  validity  of  the  grant 
of  administration  is  by  motion  in  the  case: 

Ea  parte  White,  38  S.  C.  41,  16  S.  E.  286; 
Em  parte  Crafts,  28  8.  C.  281,  5  8.  E.  718; 
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Gardner  v.  Chatham,  37  8.  C.  73,  16  8.  E. 
368 ;  Drake  v.  Bteadman,  46  8.  C.  490,  24  8. 
E.  458;  Crocker  v.  Allen,  34  8.  C.  452,  13  8. 
E.  650;  Sullivan  v.  Shell,  36  8.  C.  578,  15 
S.  E.  722;  Parr  v.  lAndler,  40  8.  C.  193,  18 
8.  E.  636;  Banders  v.  Price,  56  8.  C.  1,  33  8. 
E.  731. 

Messrs.  Wileox  at  Wilcox,  also  for  ap- 
pellant: 

The  appointment  of  an  administrator  of 
a  deceased  by  a  judge  of  probate  in  this 
state,  without  the  existence  of  one  of  the 
two  jurisdictional  prerequisites,  either  resi- 
dence or  property,  is  void  if  the  jurisdiction- 
al  defects  appear  on  the  face  of  the  record, 
and  voidable  if  they  do  not  appear. 

Code,  f  39. 

It  cannot  be  argued,  because  an  adminis- 
trator is  authorized  to  bring  a  suit  for  a 
widow  and  children,  that  he  acquires  any 
such  title  in  the  proceeds  as  to  give  them 
the  character  of  assets. 

Reed  v.  Northeastern  R.  Co.  37  S.  C.  55, 
16  8.  E.  289. 

Every  case  holding  that  a  foreign  admin- 
istrator cannot  seek  the  jurisdiction  of  an- 
other state  is  based  on  the  reasoning,  not 
that  he  is  a  foreigner  and  an  alien,  but  that, 
in  addition  to  his  being  so,  he  is  attempting 
to  meddle  with  assets  of  an  estate  within 
the  jurisdiction  of  a  state  foreign  to  his  ap- 
pointment, which  must  look  alter  its  own 
creditors '  in  the  administration  of  assets. 
In  a  suit  under  Lord  Campbell's  act,  by  a 
foreign  administrator,  no  such  situation 
exists,  and  this  reason  exists  in  every  case 
which  holds  that  a  foreign  administrator 
cannot  sue. 

Reynolds  v.  Torrance,  2  Brev.  59. 

An  administrator  of  Mayo  in  the  state  of 
Florida,  properly  appointed,  could  sue,  in 
this  state,  for  the  death  of  Mayo,  under 
Lord  Campbell's  act. 

Brown  v.  Louisville  d  V.  R.  Co.  97  Ky. 
228,  80  S.  W.  639;  Perry  v.  Bt.  Joseph  d  W. 
R.  Co.  29  Kan.  420;  Jeffersonville  R.  Co.  v. 
Btcayne,  26  Ind.  477;  Blakely  v.  Framer,  20 
8.  C.  156. 

Messrs.  O.  A.  Woods,  8.  W.  G.  Sfcipp, 
George  Galletly,  and  R.  A.  Burf ord,  for 
respondent : 

A  foreign  administrator  cannot  sue  in 
this  state. 

Dial  v.  Tappan,  20  8.  C.  167;  Dial  v. 
Gary,  14  8.  C.  573,  37  Am.  Rep.  737 ;  Hamil- 
ton v.  Levy,  41  S.  C.  374,  19  S.  E.  610;  Pol- 
lock  v.  Carolina  Interstate  Bldg.  d  L.  Asso. 
48  8.  C.  74,  25  8.  E.  977;  Patterson  v.  Pa- 
gan, 18  8.  C.  584;  Dimon  v.  Ramsay,  S 
Cranch,  319,  2  L.  ed.  463. 

A  nonresident  cannot  obtain  letters  of  ad- 
ministration in  this  state. 

Burkhim  v.  Pinkhussohn,  58  S.  C.  469,  36 
8.  E.  908. 

A  death  claim  is  sufficient  assets  to  con- 
fer jurisdiction  on  the  courts  of  states  where 
the  death  occurs  and  the  defendant  resides, 
without  reference  to  the  place  of  residence 
of  the  deceased. 

Merkle  v.  Bennington  Twp.  68  Mich.  146, 
35  N.  W.  846 ;  Hartford  d  N.  H.  R.  Co.  v. 
Andrews,  36  Conn.  213;  Morris  v.  Chicago, 
R.  I.  d  P.  R.  Co.  65  Iowa,  729,  54  Am.  Rep. 
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-89,  23  N.  W.  143;  Finn*y  v.  MoGregory,  102 
Mass.  186;  Goltra  v.  People  use  of  Goftra, 
.63  Ul.  226;  GristooW  v.  Griswold,  111  Ala. 
*72,  20  So.  437 ;  Lang  v.  Houston,  W.  Street 
«*  P.  Perry  £.  Co.  7$  Hun,  151,  27  N.  Y. 
Supp.  90;  Leonard  v.  CoJum&ia  Steam  Nov. 
<fo.  84  N.  Y.  48,  38  Am.  Rep.  495;  Denniok 
v.  Central  R.  Co.  103  U.  8.  21,  26  L.  ed.  443; 
Missouri  P.  R.  Co.  v.  Bradley,  61  Neb.  596, 
71  N.  W.  283;  Brown  v.  Louisville  d  N.  R. 
<7o.  97  Ky.  228,  30  S.  W.  639 ;  Eutehins  v. 
£t.  Part,  if.  4  if.  A.  Co.  44  Minn.  6,  46  N. 
W.  79;  Findlay  r.  Chioago  d  G.  T.  R.  Co. 
106  Mich.  700,  64  N.  W.  732 ;  Woerner,  Am. 
Law  of  Administration,  f  206,  pp.  440,  441. 

The  probate  court  is  not  an  inferior  court, 
-and  it  has  exclusive  jurisdiction  in  matters 
•of  administration. 

Petigru  v.  Ferguson,  6  Rich.  Eq.  380; 
Em  parte  White,  88  8.  C.  45,  16  8.  E.  286 ; 
State  em  rel.  Burnett  r.  Burnside,  33  S.  C. 
-276,  11  8.  E.  787;  Hanhinson  t.  Charlotte, 
<7.  d  A.  R.  Co.  41  8.  C.  18,  19  8.  E.  206. 

When  the  administration  is  absolutely 
void,  a  defendant  in  a  case  like  this  will  be 
•allowed  to  more  to  have  it  so  declared ;  but 
where  it  is  merely  voidable  the  petition  will 
not  be  entertained,  because  payment  to  an 
Administrator  under  an  appointment  valid 
on  its  face  will  protect  the  defendant  from 
further  demand. 

Woerner,  Am.  Law  of  Administration, 
$  272 ;  Holmes  v.  Oregon  d  C.  R.  Co.  7  Sawy. 
380,  6  Fed.  523;  Blakely  v.  Framer,  20  8.  C. 
154. 

Joaea,  J.,  delivered  the  opinion  of  the 

•court: 

This  is  an  appeal  from  the  judgment  of 
the  circuit  court  affirming  the  judgment  of 
the  probate  court  of  Florence  county,  which 
refused  to  revoke  letters  of  administration 
granted  to  J.  W.  McCown  as  administrator 
of  James  M.  Mayo*,  deceased.  James  M. 
Mayo  died  intestate  in  Florence  county, 
South  Carolina,  on  the  12th  day  of  June, 
1897.  Letters  of  administration  on  the  es- 
tate of  Mayo  were  granted  to  McCown  by 
the  probate  court  of  Florence  county  on  the 
16th  day  of  December,  1897.  The  adminis- 
trator commenced  an  action  against  the 
Northeastern  Railroad  Company  on  the  27th 
•day  of  December,  1897,  under  the  statute 
•commonly  referred  to  as  "Lord  Campbell's 
Act"  for  damages  for  the  alleged  wrongful 
killing  of  said  intestate  tar  the  said  com- 
pany in  Florence  county.  The  said  railroad 
-company  answered,  denying  the  alleged  neg- 
ligence, and  subsequently  the  cause,  on  mo- 
tion, was  transferred  to  Williamsburg  coun- 
ty for  trial.  Then  on  the  29th  day  of  Jan- 
uary, 1900,  the  railroad  company  made  this 
application  for  revocation  of  the  grant  of 
administration  on  the  ground  that  the  pro- 
bate court  was  without  jurisdiction  in  that 
said  Mayo  was  a  resident  of  Florida  at  the 
time  of  his  death,  and  owned  no  estate  in 
South  Carolina  for  administration.  The 
probate  court,  refusing  the  revoke,  held :  ( 1 ) 
That  the  order  granting  administration  was 
valid  on  its  face,  since  it  recited  the  juris- 
diction of  facts  contested,  and  that  the  rail- 

54  L.R.  A. 


road  company  had  no  such  interests  as  would 
support  its  attack  upon  the  judgment  of 
the  probate  court;  and  (2)  that  upon  the 
facts  stated  in  the  petition  of  the  railroad 
company,  viz.,  that  Mayo  was  not  a  resi- 
dent of  this  state,  but  was  killed  by  a  rail- 
road train  at  Florence,  South  Carolina,  while 
passing  through  this  state,  and  that  he  left 
no  assets  in  this  state  to  be  administrated 
other  than  the  right  of  suit  given  to  the 
administrator  by  1§  2315  and  2316  of  the 
Revised  Statutes,  the  probate  court  of  Flor- 
ence county  had  jurisdiction  to  issue  letters 
of  administration,  as  such  right  of  action  * 
was  a  sufficient  property  to  authorize  the 
appointment  of  an  administrator.  The  cir- 
cuit court  on  appeal  held  that  the  railroad 
company  had  the  right  to  move  for  revoca- 
tion of  the  administration,  but  affirmed  the 
judgment  of  the  probate  court  on  the  second 
ground.  We  are  now  to  consider  these  ques- 
tions. 

1.  We  notice  as  first  in  logical  order 
whether  the  Northeastern  Railroad  Company 
had  the  right  in  these  proceedings  to  attack 
the  grant  of  administration  by  the  probate 
court.  In  this  matter  we  agree  with  the 
view  taken  by  the  probate  court.  The  pro- 
bate court  is  a  court  of  record,  and  has  ju- 
risdiction of  the  grant  of  letters  of  adminis- 
tration. Section  49  of  the  Code  of  Proced- 
ure expressly  enacts  as  follows:  "The  ju- 
risdiction assumed  by  any  probate  court  in 
any  case  so  far  as  it  depends  on  the  place 
of  residence,  or  the  location  of  the  estate, 
shall  not  be  contested  in  any  suit  6r  pro- 
ceeding whatever,  except  in  an  appeal  from 
the  probate  court  in  the  original  case  or 
when  the  want  of  jurisdiction  appears  on 
the  record."  It  is  also  provided  in  f  57 
of  the  Code  of  Procedure  that  "any  person 
interested  in  any  final  order,  sentence,  or 
decree  of  any  probate  court,  and  consider- 
ing himself  injured  thereby,  may  appeal 
therefrom  to  the  circuit  court  .  .  .  with- 
in fifteen  days  after  notice  of  the  decision 
appealed  from."  The  usual  citation  to  kin- 
dred and  creditors  was  given  in  the  proceed- 
ings to  appoint  the  administrator,  and  the 
Northeastern  Railroad  Company,  by  the 
service  of  the  complaint  alleging  the  order 
of  appointment,  received  actual  notice  of 
the  order  eleven  days  after  it  was  granted, 
but,  as  it  does  not  appear  that  the  said  com- 
pany was  made  a  party  to  said  proceedings, 
we  will  not  hold  that  it  was  compelled  to 
apnea!  therefrom,  or  be  bound  thereby  for 
failure  to  appeal.  Witte  Bros.  v.  Clarke, 
17  8.  C.  323.  The  railroad  company,  how- 
ever, was  not  entitled  to  be  made  a  party 
to  such  proceedings.  It  was  neither  next  of 
kin,  distributee,  nor  creditor  of  Mayo,  the 
intestate,  and  therefore  does  not  fall  within 
the  class  of  those  interested  in  the  grant  of 
administration.  Its  relation  to  the  adminis- 
tration was  only  as  a  defendant  in  a  suit  for 
damages  by  the  administrator,  and  its  only 
interest  is  to  defeat  the  action.  Every  debt- 
or to  an  intestate's  estate  would  have  a 
similar  interest  to  defeat  administration, 
but  we  are  not  aware  that  a  debtor  was  ever 
heard  in  a  probate  court  in  opposition  to 
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proceedings  for  Administration  of  his  cred- 
itor's estate.  By  analogy  the  position  of 
the  Northeastern  Railroad  Company  is  no 
better  in  this  regard  than  it  would  be  if  it 
were  a  debtor  to  the  estate  of  Mayo.  Re 
Hardy,  35  Minn.  193,  28  N.  W.  219;  Record 
v.  Howard,  58  Me.  225;  Gumming*  v.  Hodg- 
don,  147  Mass.  21,  16  N.  £.  734.  The  ef- 
fect, therefore,  of  §  49  of  the  Code,  supra,  is 
to  exempt  the  judgment  of  the  probate  court 
in  so  far  as  jurisdiction  depends  on  resi- 
dence of  the  intestate  or  the  location  of  as- 
sets from  any  attack  by  the  Northeastern 
Railroad  Company,  except  for  want  of  ju- 
risdiction appearing  on  the  record.  Such 
want  of  jurisdiction  does  not  appear  on  the 
record.  The  petition  for  administration  al- 
leged that  Mayo  departed  this  life  intestate 
on  the  12th  day  of  June,  1897,  in  the  county 
and  city  of 'Florence,  South  Carolina,  and 
did  not  allege  that  he  was  a  resident  of  any 
other  state.  The  petition  also  alleged  that 
Mayo  left  no  personal  property  within  the 
jurisdiction  of  the  probate  court  of  Florence 
county,  but  did  not  allege  whether  he  left 
any  other  estate  either  in  Florence  county, 
or  elsewhere  in  the  state,  except  the  right 
of  action  for  negligent  killing  of  the  intes- 
tate, which  the  petition  alleged  survived  for 
the  benefit  of  his  widow  and  children  named, 
and  could  only  be  prosecuted  by  the  admin- 
istrator. The  order  granting  administra- 
tion recites,  " Whereas,  James  M.  Mayo,  late 
of  Florence  county,  deceased,  died  intestate, 
having  whilst  he  lived  and  at  the'  time  of 
his  death  divers  goods,  rights,  and  credits 
within  the  state  aforesaid,"  etc.  It  could 
not,  therefore,  be  said  that  want  of  juris- 
diction appears  on  the  face  of  the  record 
for  leaving  out  of  consideration  whether 
there  was  any  estate  for  administration,  and 
leaving  out  of  consideration  whether  the 
right  of  action  under  the  statute  is  a  sur- 
vival one,  or  whether  such  right  of  action 
alone  would  constitute  a  sufficient  asset  or 
property  to  warrant  administration  in  this 
state.  Still  the  finding  that  James  M.  Mayo 
was  a  resident  of  Florence  county,  in  this 
state,  at  the  time  of  his  death,  would  au- 
thorize administration.  Rev.  Stat.  Si  2001, 
2023.  The  statutes,  relating  to  the  grant 
of  letters  of  administration  are  as  follows: 
"In  case  any  person  die  intestate,  the  judge 
of  probate  of  the  county  where  the  intestate 
resided,  or  he  having  no  residence  within 
the  state  in  the  county  where  the  greater 
part  of  his  estate  may  be,  shall  grant  let- 
ters of  administration  of  the  goods,  chattels, 
rights  and  credits  of  such  person  deceased  to 
his  or  her  relatives  in  the  following  order," 
etc.  Rev.  Stat  1893,  5§  2001  and  2023  com- 
bined. 'The  granting  of  administration  of 
the  estate  of  any  deceased  person  shall  be- 
long to  the  judge  of  probate  of  the  county 
where  such  person  was  last  an  inhabitant; 
but  if  such  person  was  not  an  inhabitant  of 
this  state  the  same  shall  belong  to  the  judge 
of  probate  in  any  county  in  which  the  great- 
er part  of  his  or  her  estate  may  be."  Code, 
6  39.  It  thus  appears  that  residence  in 
Florence  county  alone  appearing  on  the  face 
of  the  record  was  sufficient,  under  §  49,  su- 
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pra,  to  justify  dismissal  of  appellant'* 
petition  for  revocation.  This  particular 
question  is  not  to  be  regarded  as  af- 
fected by  the  following  recital  in  the 
decree  of  the  circuit  court:  "The  fact 
is,  Mayo  was  at  the  time  of  his- 
death  a  resident  of  the  state  of  Florida,  and 
that  was  admitted  by  counsel  for  the  ad- 
ministration, as  well  as  by  the  pleadings." 
This  was  a  misapprehension  by  the  circuit 
court.  The  pleadings  by  the  administrator 
resisting  the  application  for  revocation  of 
his  letters  distinctly  declare,  "Not  admitting 
any  of  the  allegations  of  the  petition  [for 
revocation]  upon  which  the  said  order  ia 
based  which  do  not  appear  on  the  face  of 
the  record  of  the  said  proceedings  in  the 
court  resulting  in  the  judgment  appointing 
him  such  administrator,  and  reserving  the 
right  to  answer  the  same,"  and  then  pro- 
ceeds to  state  four  grounds  why  the  petition 
should  be  dismissed  upon  the  record  in  the 

Srobate  court.  Then  as  a  fifth  ground  for 
ismissal  the  administrator  alleged  that, 
"even  if  all  the  allegations  of  the  petition 
be  taken  as  true,  it  appears  on  the  face 
thereof  that  respondent's  intestate  left  suffi- 
cient property  within  the  jurisdiction  of  this- 
court  to  confer  jurisdiction  to  grant  said  let- 
ters," etc.  It  is  only  with  respect  to  this 
last  ground,  which  is  in  the  nature  of  a  de- 
murrer to  the  petition,  that  it  can  with  jus- 
tice be  said  that  the  administrator  admits, 
that  Mayo  was  not  a  resident  of  the  state. 
Both  before  the  probate  court  and  the  cir- 
cuit court  the  counsel  for  the  administra- 
tor contended  that  on  the  face  of  the  record 
in  the  probate  court  in  the  proceedings  for 
appointment  of  the  administrator  no  want 
of  jurisdiction  appeared,  and  that  the  North- 
eastern Railroad  Company  had  not  such  in- 
terest as  warranted  its  attack  upon  such 
judgment,  and  the  question  was  independent 
of  the  next  question  discussed,  and  to  be  de- 
termined by  the  record  in  the  original  pro- 
ceedings. 

2.  On  the  other  question  we  agree  with 
the  circuit  court  that,  the  right  of  action 
under  the  statute  being  enforceable  only  by 
the  administrator  of  the  intestate,  was  war- 
rant for  the  grant  of  administration  by  the 
probate  court  of  Florence  county,  where  the 
intestate  was  killed,  and  where  the  railroad 
company  charged  with  the  negligent  killing 
had  its  residence,  even  though  the  intestate 
was  not  a  resident  of  this  state,  and  owned  no 
estate  for  ordinary  adniinistratioti  in  this 
state  at  the  time  of  his  death.  In  so  hold- 
ing we  agree  also  with  the  circuit  court  and 
the  contention  of  appellant  that  the  act  in 
question  is  not  a  revival  of  the  old  cause 
of  action  which  belonged  to  the  intestate, 
but  creates  a  new  cause  of  action  for  the 
benefit  of  the  person  named.  This  last  point 
is  only  incidentally  involved  in  the  appeal, 
since  the  circuit  court  so  holds,  and  no  ap- 
peal is  from  that  ruling;  but,  as  the  appel- 
lant relies  on  this  proposition  as  the  major 
premise  of  the  argument  for  reversal,  we  no- 
tice it.  The  language  of  the  statute  is  a» 
follows : 

"Sec.  2315.  Whenever  the  death  of  a  per- 
son shall  be  caused  by  the  wrongful  act,  neg- 
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lect,  or  default  of  another,  and  the  act,  neg- 
lect, or  default  is  such  as  would  if  death 
had  not  ensued  have  entitled  the  party  in- 
jured to  maintain  an  action  and  recover 
damages  in  respect  thereof,  then,  and  in 
every  such  case,  the  person  or  corporation 
who  would  have  been  liable  if  death  had  not 
ensued  shall  be  liable  to  an  tuition  for  dam- 
ages notwithstanding  the  death  of  the  per- 
son injured,  although  the  death  shall  have 
been  caused  under  circumstances  as  make 
the  killing  in  law  a  felony. 

"Sec.  2316.  Every  such  action  shall  be 
for  the  benefit  of  the  wife,  husband,  parent, 
and  children  of  the  person  whose  death  shall 
have  been  so  caused;  and  if  there  be  none 
such  then  for  the  benefit  of  the  heirs  at  law 
or  distributees  of  the  person  whose  death 
shall  have  been  so  caused  aa  may  be  de- 

Cdent  on  him  for  a  support,  and  shall  be 
tight  by,  or  in  the  name  of,  the  executor 
or  administrator  of  such  person,  and  in 
every  such  action  the  jury  may  give  such 
damages  as  they  may  think  proportioned  to 
the  injury  resulting  from  such  death  to  the 
parties  respectively  for  whom  and  for  whose 
benefit  such  action  shall  be  brought,  and 
the  amount  so  recovered  shall  be  divided 
among  the  before-mentioned  parties  in  such 
shares  as  they  would  have  been  entitled  to 
if  the  deceased  had  died  intestate  and  the 
amount  recovered  had  been  personal  assets 
of  his  or  her  estate. 

"Sec  2317.  All  such  actions  must  be 
brought  within  two  years  from  the  death 
of  such  person,  and  the  executor  or  admin- 
istrator plaintiff  in  the  action  shall  be  li- 
able to  costs  in  case  there  be  a  verdict  for 
the  defendant  or  nonsuit,  or  discontinuance 
out  of  the  goods,  chattels,  and  lands  of  the 
testator  or  intestate  if  any,  and  if  none 
then  out  of  the  proper  goods  and  chattels 
of  such  executor  or  administrator. 

"Sec.  2318.  The  provisions  of  the  three 
last  preceding  sections  shall  not  apply  to 
any  case  where  the  person  injured  has  for 
such  injury  brought  action  which  has  pro- 
ceeded to  trial  and  final  judgment  before 
his  or  her  death." 

In  the  case  of  Price  v.  Richmond  &  D.  R. 
Co.  33  S.  C.  556,  12  S.  E.  413,  the  court  held 
it  competent  for  the  defendant,  in  order  to 
defeat  the  action  by  the  administrator,  to 
introduce  in  evidence  a  release  for  the  in- 
jury, executed  by  the  intestate  in  his  life- 
time, on  the  ground  that  whatever  would 
have  barred  the  intestate  of  recovery  had 
he  lived  and  brought  action  would  bar  his 
administrator;  and  on  page  562,  33  8.  C, 
and  page  414,  12  S.  E.,  the  court  used  this 
language:  "If  the  purpose  was  to  create  a 
new  and  independent  cause  of  action,  it  is 
a  little  singular  that  the  legislature  should 
expressly  provide  as  it  has  done  in  §  2186 
[S  2318,  supra]  for  the  defeat  of  one  cause 
of  action  accruing  to  one  person  by  the  en- 
forcement of  another  cause  of  action  which 
had  accrued  to  another  person;"  but  the 
court  did  not  deem  it  necessary  to  decide 
"whether  the  statute  give*  a  new  cause  of 
action,  or  simply  continues  the  original 
cause  of  action  accruing  to  the  party  in- 
jured,   which    would    otherwise    terminate 
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with  his  life,  enlarging  its  scope  so  as  to 
embrace  compensation  for  the  injury  result- 
ing from  the  death"  In  the  case  of  Reed 
v.  Northeastern  R.  Co.  37  S.  C.  42,  16  S.  E. 
289,  the  court  held  that  the  administrator 
could  maintain  action  under  the  statute  not- 
withstanding the  death  of  the  intestate  was 
instantaneous.  The  circuit  court  had  ruled 
to  the  contrary  on  the  ground  that  under 
the  statute  the  right  of  action  was  not  a 
new  action,  but  a  revival  of  such  action  as 
the  intestate  had,  and,  inasmuch  as  the  in- 
testate's death  was  instantaneous,  he  had, 
while  living,  no  cause  of  action.  Still  the 
court  did  not  expressly  decide  whether  the 
right  of  action  was  a  new  cause  of  action 
or  a  revival  of  the  right  of  action  had  by 
the  intestate,  although  the  following  lan- 
guage by  Mr.  Justice  Pope  at  page  53,  37 
S.  C.,  and  page  201,  16  6.  E.,  would  seem 
to  imply  that  the  court  thought  the  action 
was  a  new  one:  "That  the  act  requires  the 
personal  representative  (administrator  or 
executor)  to  sue,  need  not  trouble  us.  The 
legislature  could  as  well  impose  that  duty 
on  the  sheriff  or  coroner.  The  proceeds 
recovered  are  not  for  creditors  or  the  fam- 
ily generally,  or  for  the  legatees,  but  are 
strictly  confined  to  certain  members  of  the 
family  of  the  deceased."  In  the  case  of 
Lilly  t.  Charlotte,  C.  <*  A.  R.  Co.  32  S.  C. 
142,  10  S.  E.  932,  the  court  held  it  essential 
to  a  cause  of  action  under  this  statute  to 
allege  that  the  intestate  left  surviving  him 
a  wife,  or  children,  or  parents,  or  that  the 
action  was  for  their  benefit;  and  that  to 
allow  an  amendment  alleging  such  facts 
would  entirely  change  the  nature  of  the  ac- 
tion alleged  in  the  complaint.  And  in  the 
case  of  Nohrden  v.  Northeastern  R.  Co.  59 
S.  C.  107,  37  S.  E.  228,  the  court  held  that, 
in  estimating  damages  under  this  statute, 
the  jury  could  consider  the  wounded  feelings 
of  the  beneficiaries  named  resulting  from 
the  death  of  the  person  killed  by  the  wrong- 
ful act  of  another. 

This  review  of  decided  cases  shows  that 
the  trend  of  decisions  in  this  state  is 
towards  the  view  that  the  right  of  action 
under  the  statute  is  a  new  one,  and  not  a 
mere  revival.  This  view,  we  think,  is  the 
correct  one.  It  is  true  that  under  the  stat- 
ute the  right  of  action  in  the  administrator 
depends  upon  whether  the  deceased,  if  he 
had  lived,  would  have  had  a  right  to  re- 
cover. Price  v.  Richmond  <£  D.  R.  Co.  33 
S.  G.  556,  12  8.  E.  413,  and  Reed  v.  North- 
eastern R.  Co.  37  S.  C.  42,  16  S.  E.  289. 
This,  however,  is  the  statutory  condition 
upon  which  the  right  of  recovery  in  the  new 
created  action  is  based,  and  does  not  indi- 
cate that  the  old  cause  of  action  is  revived 
or  carried  forward  into  the  new.  The  ab- 
sence of  any  words  showing  expressly  or  by 
necespary  implication  an  intention  to  make 
the  action  a  survival  one  indicates  a  con- 
trary intent;  for,  in  the  absence  of  such 
words,  the  rule  of  the  common  law  that  ac- 
tions em  delicto  die  with  the  death  of  the 
injured  person  operates.  In  the  next  place, 
the  damages  recoverable  are  for  only  such 
injury  as  results  from  the  death  to  the  par- 
ties for  whose  benefit  the  action  is  brought, 
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whereat,  if  it  were  intended  as  a  survival 
action,  the  recovery  would  very  likely  have 
been  confined  to  damages  for  the  lota  and 
suffering  of  the  person  directly  injured. 
The  object,  scope,  and  measure  of  damages 
in  the  new  statutory  action  are  wholly  dif- 
ferent from  the  action  as  it  would  stand  un- 
der the  common-law  action  revived.  The 
Appellant  concedes  that,  if  the  action  merely 
survived  the  intestate,  the  cause  of  action 
would  be  a  sufficient  asset  to  warrant  ad- 
ministration, but  the  contention  is  that,  the 
action  not  being  a  mere  revival  of  the  orig- 
inal action,  but  a  wholly  new  action,  sucn 
right  of  action  in  the  administration  for  the 
benefit  of  the  statutory  beneficiaries  is  not 
an  asset  or  property  of  the  intestate  upon 
which  administration  could  be  granted.  It 
is  doubtless  true,  as  a  general  proposition, 
that  the  existence  of  assets  of  the  intes- 
tate in  this  state  is  essential  to  give  the 
probate  court  jurisdiction  to  grant  admin- 
istration on  the  estate  of  a  nonresident,  and 
it  is  also  true  that  the  usual  meaning  at- 
tached to  the  word  "assets"  is  any  property 
applicable  to  the  payment  of  debts.  But, 
in  view  of  the  statute  under  consideration, 
a  broader  signification  ought  to  be  given  to 
the  term  "assets,"  so  as  to  include  any  right 
of  action  which  cannot  be  enforced  except  by 
the  administrator,  and  which  is  made  dis- 
tributable by  the  administrator  under  stat- 
utory directions.  This  statute  creates  a 
right  which  cannot  be  enforced  except  by 
grant  of  administration  somewhere.  It  is 
argued  that  administration  should  be  grant- 
ed in  the  state  where  the  deceased  was  dom- 
iciled,— Florida  in  this  case.  But  it  does 
not  appear  in  the  record  before  us  what  are 
the  statutes  of  Florida  governing  such  a 
case,  and  there  is  no  presumption  that  the 
statutes  of  Florida  are  like  ours  in  this 
matter.  For  all  we  know  to  the  contrary, 
it  may  not  be  possible  in  Florida  to  secure 
an  administration  upon  such  a  claim.  And, 
in  case  administration  could  be  obtained  in 
Florida,  the  appointment  there  would  not 
authorize  a  suit  by  the  administrator  in 
this  state  in  the  absence  of  a  statute  of  this 
state  permitting  it,  and  there  is  none.  Dial 
v.  Gary,  14  S.  G.  573,  37  Am.  Rep.  737,  and 
other  cases  that  might  be  cited.  We  do  not 
think  the  statute  in  question  was  intended 
to  be  dependent  upon  the  statutes  of  anv 
other  state  for  its  lull  execution,  but  is  suf- 
ficient in  itself  to  carry  out  its  object.  To 
hold  that  a  foreign  administration  was 
proper  or  necessary  in  this  case,  when  such 
administration  need  not  be  enforced  in  this 
state,  would  be  to  hold  the  statute  inappli- 
cable to  nonresidents,  especially  to  nonresi- 
dents owning  no  property  in  this  state; 
whereas  we  think  the  statute  is  in  terms 
broad  enough  to  cover  any  person,  resident 
or  nonresident,  with  or  without  property  in 
this  state.  To  give  such  right  of  action  to 
propertyless  residents,  and  to  deny  its  prop- 
ertvless  nonresidents  would  be  a  distinction 
which  we  think  was  not  contemplated  by 
the  legislature,  if,  indeed,  such  a  discrimina- 
tion would  be  lawful.  The  statute  is  re- 
medial, and  should  be  liberally  construed  so 
as  to  accomplish  its  object.    We  therefore 
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hold  that  the  statute  creating  a  right  of 
action  which  cannot  be  enforced  except  by 
an  administrator,  and  providing  for  a  spe- 
cial distribution  by  said  administrator  of 
the  proceeds,  will  warrant  the  probate  court 
of  the  county  where  the  intestate  was  killed 
in  granting  administration  for  the  purpose 
of  enforcing  such  right  of  action.  This  view 
is  well  supported  bv  authority  in  other  ju- 
risdictions. Hutchms  v.  St.  Paul,  M.  &  If. 
ft.  Co.  44  Minn.  6,  40  K.  W.  79;  Findlay 
v.  Chicago  &  0.  T.  ft.  Co.  106  Mich.  700,  64 
N.  W.  733;  Woerner,  Am.  Law  of  Admin* 
istration,  |  205.  In  the  case  of  Missouri 
P.  ft.  Co.  v.  Bradley,  51  Neb.  596,  71  N.  W. 
289,  the  court  was  unanimous  in  holding 
that  under  the  authority  of  Missouri  P.  ft. 
Co.  v.  Lewis,  24  Neb.  848,  2  L.  R.  A.  67,  40 
N.  W.  401,  such  a  cause  of  action  is  suffi- 
cient to  warrant  the  granting  of  letters  of 
administration,  although  the  proceeds  of  the 
action  are  not  to  be  distributed  according  to 
the  usual  course;  but  a  majority  of  the  court 
further  held  that  the  appointment  should 
have  been  made  in  the  domicil  of  the  de- 
ceased nonresident,  since  by  statute  in  Ne- 
braska an  administrator  duly  appointed  in 
any  other  state  could  prosecute  an  action  in 
Nebraska  in  his  capacity  as  administrator, 
it  being  conceded  by  the  majority  holding 
this  last  view  that,  if  the  law  did  not  per- 
mit a  suit  by  a  nonresident  or  foreign  ad- 
ministrator, such  a  state  of  affairs  would 
fix  the  situs  of  the  claim  in  such  manner 
that  administration  must  be  granted  where 
the  claim  could  be  reached.  This  we  under- 
stand to  be  the  holding  of  the  Nebraska 
court  in  the  case  cited,  which  contains  an 
interesting  discussion  of  both  sides  of  the 
question  before  us.  So  far  as  we  have  as- 
certained, there  are  only  two  cases  to  the 
contrary  of  the  view  we  have  announced: 
Perry  v.  St.  Joseph  A  W.  ft.  Co.  29  Kan. 
420 ;  and  JeffersonviUe  ft.  Co.  v.  Btoayne,  26 
Ind.  477,  cited  by  the  appellant.  Since  the 
argument  we  have  been  referred  by  appel- 
lant to  the  case  of  Marvin  v.  MaysviUe 
Street,  ft.  d  Transfer  Co.  40  Fed.  436,  as 
supporting  his  contention,  but  the  case  was 
reversed  by  the  circuit  court  of  appeals  of 
the  sixth  circuit  (8  C.  C.  A.  21,  16  U.  S. 
App.  230,  59  Fed.  91),  which  court  held 
that  the  Kentucky  statute  "giving  the  'per- 
sonal representative'  a  right  of  action  for 
the  wrongful  death  of  his  decedent  will  not 
be  construed  to  confer  such  right  upon  a  for- 
eign administrator,  contrary  to  the  common- 
law  rule  and  the  established  policy  of  the 
state."  See  also  on  this  point,  Louisville  t% 
N.  ft.  Co.  v.  Brantley,  96  Ky.  297,  28  8.  W. 
477,  49  Am.  St.  Rep.  291,  and  note  on  page 
300.  It  must  be  said,  however,  that  in  Ken- 
tucky the  proceeds  of  such  action  are  assets 
for  creditors,  and  according  to  appellant's 
view  in  such  case  the  right  of  action  is  an 
asset  warranting  administration.  For  this 
reason  we  did  not  cite  the  case  of  Brown 
v.  Louisville  &  N.  ft.  Co.  97  Ky.  228,  30  S. 
W.  639,  and  cases  from  other  states  where 
the  right  of  action  is  held  to  be  a  survival 
of  the  original  action. 

The  judgment  of  the  Circuit  Court  is  of* 
firmed. 


1901. 


Bs  Mayo, 


66? 


Molver,  Cb.  J.,  dissenting: 

While  I  concur  fully  with  Mr.  Justice 
Jones  in  some  of  the  views  which  he  pre- 
sents, I  cannot  agree  with  him  in  the  con- 
clusion which  he  reaches.  The  fundamental 
inquiry  is  whether  the  probate  court  for 
Florence  county  had  any  jurisdiction  to 
grant  letters  of  administration  upon  the 
personal  estate  of  James  M.  Mayo,  deceased, 
to  J.  W.  MoCown.  The  present  Constitu- 
tion, in  f  19  of  article  5,  provides  (passing 
bv  the  county  of  Charleston,  for  which  spe- 
cial provisions  are  made)  that  in  all  other 
-counties  of  the  state  jurisdiction  in  all  mat- 
ters testamentary  and  of  administration 
shall  be  vested  as  the  general  assembly  may 
provide;  and  the  provision  made  by  the  gen- 
eral assembly,  as  may  be  found  by  refer- 
ence to  55  2023  and  2001  (Rev.  Stat.  1893), 
is  that,  in  case  any  person  shall  die  intes- 
tate, the  judge  of  probate  of  the  county 
where  the  intestate  resided,  or,  if  he  had  no 
place  of  residence  in  the  state,  then  of  the 
county  where  the  greater  part  of  the  es- 
tate of  such  intestate  may  be,  "shall  grant 
administration  of  the  goods,  chattels,  rights, 
and  credits  of  such  deceased  person,"  and 
the  statute  proceeds  to  indicate  the  persons 
to  whom  such  grant  shall  be  committed,  as 
to  which  no  question  is  raised.  This  is  the 
only  provision,  so  far  aa  I  am  informed, 
which  has  been  made  by  the  general  assem- 
bly vesting  jurisdiction  in  any  court  or  in 
any  person  to  grant  administration  on  the 
estate  of  an  intestate.  And  under  the  ex- 
press terms  of  tills  provision  it  cannot  be 
disputed  that  the  only  person  invested  with 
jurisdiction  to  make  such  grant  is  the  judge 
<ii  probate  of  the  county  where  the  deceased 
resided,  or,  if  he  had  no  place  of  residence 
in  this  state,  then  the  judge  of  probate  of 
the  county  where  the  greater  part  of  his 
(the  intestate's)  estate  may  be.  The  prac- 
tical result  would  be  that,  unless  the  intes- 
tate, Mayo,  resided  in  the  county  of  Flor- 
ence, or  had  an  estate  in  that  county,  the 
judge  of  probate  of  such  county  would  have 
no  jurisdiction  to  grant  letters  of  adminis- 
tration to  McCown,  as  he  undertook  to  do. 
So  that  the  next  inauiry  in  logical  order 
would  be  whether  it  has  been  made  to  ap- 
pear, either  that  Mavo  was  a  resident  of 
Florence  county,  or  that  he  left  an  estate 
therein. 

It  is  contended,  however,  by  the  counsel 
for  respondent  that  the  appellant  is  shut  off 
from  any  general  inquiry  as  to  those  two 
facts,  and  that  we  are  confined  by  55  49 
and  57  of  the  Code  to  the  inquiry  whether  it 
appears  on  the  record  (meaning  the  record 
in  the  probate  court  granting  the  letters  of 
Administration  to  McCown)  that  there  was 
a  want  of  jurisdiction.  So  far  as  5  57  of 
the  Code  is  concerned,  it  is  very  clear,  from 
the  decision  of  this  court  in  Witte  Bros. 
v.  Clarke,  17  S.  C.  313,  that  it  does  not  shut 
off  inquiry,  and  it  seems  to  me  that  upon 
the  same  principle  upon  which  that  decision 
was  rested  we  should  hold  that  5  49  cannot 
have  the  effect  claimed  for  it.  The  principle 
upon  which  that  decision  was  restea  is  that, 
as  no  person  who  is  not  a  party  to  a  pro- 
ceeding is  bound  by  any  judgment  rendered 
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therein,  such  person  could  not  appeal  from 
such  judgment,  for,  if  he  undertook  to  do 
so,  the  appellate  tribunal  could  verv  well 
say  to  him,  "You  have  no  standing  in  this 
court,  as  your  legal  rights  have  not  been 
affected  by  the  judgment  which  you  are  seek- 
ing to  reverse.  For  this  reason  it  was 
there  held  that  the  language  used  in  5  67 
must  be  regarded  as  referring  only  to  per- 
sons who  were  parties  to  the  proceeding.  I 
see  no  good  reason  why  the  same  may  not 
be  said  in  reference  to  the  language  used  in 
5  49,  for  it  manifestly  presupposes  that 
there  was  a  right  of  appeal.  Again,  it  is 
contended  by  counsel  for  respondent  that 
the  present  case  is  a  proceeding  in  rem,  and 
not  a  proceeding  in  personam,  as  was  the 
case  in  Witte  Bros,  v.  Clarke,  17  S.  C.  313; 
and  hence  that  decision  does  not  apply  here. 
I  suppose  that  there  could  be  no  proceed- 
ing m  rem  unless  there  was  a  res;  and  the 
res  in  a  case  like  this  would,  as  1  under- 
stand it,  be  the  estate  of  the  intestate;  and, 
if  there  is  no  estate  of  the  intestate  within 
the  jurisdiction  of  the  court,  as  I  sha.ll  here- 
after undertake  to  show,  then  there  would 
be  no  res,  and  consequently  no  proceeding 
in  rem.  But,  even  assuming,  for  the  sake 
of  argument,  that  we  are  confined  to  the 
inquiry  whether  the  want  of  jurisdiction  ap- 
pears on  the  record,  it  seems  to  me  that  the 
record  of  the  proceeding  in  the  court  of  pro- 
bate, fairly  and  properly  construed,  does 
show  on  its  face  a  lack  of  jurisdiction.  That 
record  does  not  consist  only  of  the  letters  of 
administration,  from  which  certain  stereo- 
typed words,  which  are  sometimes  used 
merely  as  deseriptio  persona,  have  been  ex- 
tracted for  the  purpose  of  showing  that 
Mayo  was  a  resident  of  Florence  county  at 
the  time  of  his  death, — a  statement  that 
everyone  knew  was  not  true.  Those  words, 
I  must  suppose,  were  in  the  printed  form 
used  for  letters  of  administration,  and  were 
inadvertently  allowed  to  remain  fhere;  for 
I  cannot  suppose  that  such  a  high-minded 
and  honorable  man  as  the  judge  of  probate 
for  the  county  of  Florence  is  Known  to  be 
would  intentionally  make  a  misstatement  of 
a  fact.  It  will  be  noted  that  the  judge  of 
probate,  in  making  his  decree  in  this  case, 
makes  no  allusion  to  the  recital  in  the  let- 
ters of  administration  that  the  deceased, 
Mayo,  was  "late  of  Florence  county,"  but 
undertakes  to  vindicate  his  jurisdiction  to 

frant  such  letters  by  the  fact  that  upon  the 
eath  of  Mayo,  by  virtue  of  the  statute,  a 
right  of  action  would  accrue  to  his  admin- 
istrator under  the  circumstances  stated  in 
this  case;  and  this  he  thought  was  sufficient 
to  invest  him  with  jurisdiction  to  grant  ad- 
ministration upon  the  estate  of  the  deceased. 
I  do  not  mean  to  say  that  he  bases  his 
conclusion  that  the  application  to  revoke  the 
letters  of  administration  should  be  refused 
solely  upon  that  ground.  All  I  mean  to  say 
is  that  he  claims  to  have  acquired  juris- 
diction only  in  that  way.  But  the  petition 
for  letters  of  administration  is  just  as  much 
a  part  of  the  record  as  the  letters  granted 
in  response  to  such  petition.  Indeed,  as  it 
seems  to  me,  that  petition  is  the  proper 
source  from  which  to  obtain  the  facts  neo* 
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ossary  to  confer  jurisdiction.  When  a  suitor 
invokes  the  jurisdiction  of  any  judicial  tri- 
bunal, he  must  take  such  a  case  as  shows 
that  the  tribunal  whose  jurisdiction  he  in- 
vokes has  jurisdiction  of  the  case  thus  made. 
Especially  is  this  so  as  to  the  probate  court, 
which,  while  not  a  court  of  inferior  juris- 
diction, is  a  court  of  limited  jurisdiction; 
and  hence,  when  the  jurisdiction  of  that  tri- 
bunal is  invoked,  the  suitor  must  show,  by 
the  case  which  he  makes,  that  it  is  a  case 
falling  within  the  limits  of  the  jurisdiction 
prescribed  by  law  for  such  tribunal.  Now, 
in  a  case  of  this  kind  the  petition  for  let- 
ters of  administration  is  the  mode  by  which 
the  petitioner  makes  his  case,  of  which  the 
court  of  probate  is  asked  to  take 
jurisdiction.  Looking  to  the  petition 
for  letters  of  administration,  which  is 
set  out  in  the  "case,"  it  is  quite  certain 
that  it  does  not  state  either  the  fact  that 
the  deceased  was  a  resident  of  the  county 
of  Florence  or  that  the  greater  part  of  his 
estate  was  in  that  county,  one  of  which  was 
necessary  to  invest  the  judge  of  probate  of 
Florence  county  with  jurisdiction  of  the 
case.  On  the  contrary,  it  seems  to  me  that 
the  allegations  of  the  petition,  fairly  and 
properly  construed,  show  that  the  deceased 
was  not  a  resident  of  Florence  county,  but 
was  a  resident  of  the  state  of  Florida,  and 
that  he  left  no  personal  property  in  Flor- 
ence county.  First,  as  to  the  matter  of  res- 
idence, in  paragraph  1  of  the  petition  the  al- 
legation is  that  the  deceased  departed  this 
life  intestate  in  the  city  and  county  of  Flor- 
ence, leaving  surviving  him  as  his  only 
heirs  at  law  and  distributees  his  widow  and 
his  children,  therein  named,  and  that  all  of 
said  heirs  at  law  and  distributees  were  resi- 
dents of  the  state  of  Florida.  Now,  in  the 
absence  of  any  allegation  to  the  contrary 
(and  there  is  none  in  the  petition),  the 
only  inference  that  can  properly  be  drawn 
from  the 'allegation  in  the  petition  is  that 
the  deceased  was  a  resident  of  the  state  of 
Florida,  for  the  presumption  is  that  a  hus- 
band resides  with  his  wife;  the  domicil  of 
the  wife  is  that  of  the  husband.  Next,  as 
to  the  location  of  the  estate  of  the  husband, 
the  allegation  in  the  second  paragraph  of 
the  petition  is  distinct  "that  at  the  time  of 
his  death  the  said  James  M.  Mayo  left  no 
personal  property  within  the  jurisdiction  of 
this  court"  (meaning,  of  course,  the  probate 
court  of  the  county  of  Florence).  It  is  true 
that  the  petition  in  this  paragraph  proceeds 
to  allege  certain  facts  which  he  claims 
would,  if  Mayo's  injuries  had  not  proved 
fatal,  have  given  him  a  cause  of  action,  and 
that  under  the  statute  a  cause  of  action 
survives  for  the  benefit  of  his  widow  and 
children  which  can  only  be  prosecuted  by 
the  administrator  of  the  estate  of  the 
said  Mayo.  It  will  be  observed  that  there 
is  no  inconsistency  between  these  additional 
allegations  and  the  distinct  allegation  made 
in  fiie  outset  of  the  paragraph  that  said 
Mayo  died  leaving  no  property  in  the  county 
of  Florence ;  for  these  allegations  do  not  as- 
sert that  this  right  of  action  therein  referred 
to  constituted  any  part  of  the  estate  of  said 
Mayo,  but  rather  implies  the  contrary.  It 
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seems  to  me,  therefore,  that  the  record  of 
the  proceedings  in  the  probate  court  under 
which  the  letters  of  administration  were 
granted,  looked  at  as  a  whole,  and  fairly 
considered,  do  show  on  their  face  a  want  of 

i'urisdiction  on  the  part  of  the  judge  of  pro- 
ate  for  Florence  county  to  grant  the  let- 
ters of  administration. 

But  there  is  another  view  of  this  matter, 
which,  it  seems  to  me,  deserves  considera- 
tion. It  appears  from  the  "case"  as  pre- 
pared for  argument  here  that  the  North- 
eastern Railroad  Company,  the  appellant 
herein,  filed  a  petition  in  the  court  of  pro- 
bate for  Florence  county  alleging,  among 
other  things, — which  I  do  not  set  out  here, 
as  I  think  a  copy  of  such  petition  should 
be  included  in  the  report  of  the  case, — 
that  the  judge  of  probate  for  said  county 
had,  upon  the  ew  parte  application  of  Mc- 
Cown  (of  which  application  the  appellant 
had  no  notice),  unsupported  by  any  evi- 
dence tending  to  show  that  the  said  Mayo 
was  a  resident  of  the  county,  or  that  he  had 
any  property  therein,  granted  letters  of  ad- 
ministration upon  the  personal  estate  of  the 
said  Mayo  to  the  said  McCown;  that  the 
said  Mayo  at  the  time  of  his  death  was  not 
a  resident  of  this  state,  but  was,  at  the 
time  of  his  death,  and  long  prior  thereto, 
a  resident  of  the  state  of  Florida;  and  that 
the  said  Mayo  died,  leaving  no  property  or 
estate  of  any  description  whatsoever  within 
the  limits  of  this  state,  either  at  the  time 
of  his  death  or  at  the  time  of  the  grant 
of  letters  of  administration  or  since;  where- 
fore the  petitioner  prays  that  the  grant  of 
administration  to  tne  said  McCown  be  re- 
voked and  canceled.  Upon  the  filing  of  this 
petition  the  judge  of  probate  granted  an 
order  requiring  the  said  McCown  to  show 
cause  why  the  letters  of  administration  pre- 
viously granted  him  should  not  be  revoked 
and  canceled.  In  obedience  to  such  order, 
the  said  McCown  made  his  return,  in  which 
he  uses  the  following  language:  "Not  ad- 
mitting any  of  the  allegations  of  the  peti- 
tion upon  which  the  said  order  is  based  which 
do  not  appear  on  the  face  of  the  record  of 
the  said  proceedings  in  this  court  resulting 
in  the  judgment  appointing  him  such  ad- 
ministrator, but  reserving  the  right  to  an- 
swer the  same,  respectfully  shows  to  the 
court  that  the  said  petition  should  be  dis- 
missed on  the  following  grounds ;"  and  then 
proceeds  to  state  five  grounds,  in  which  not 
a  single  fact  stated  in  the  petition  was  de- 
nied or  in  any  way  questioned,  but  these 
grounds  raise  nothing  but  legal  questions. 
The  return  of  the  administrator  must  there- 
fore be  regarded  as  nothing  more  than  a 
demurrer  to  the  petition  for  revocation.  It 
was  so  treated  by  the  judge  of  probate  and 
by  the  circuit  judge,  and  there  was  no  ex- 
ception on  that  point.  Hence  the  question 
cannot  be  raised  here.  But,  even  if  the 
question  could  be  raised,  I  think  that  the 
view  which  both  of  those  officials  took  was 
correct.  The  words  "not  admitting  any  of 
the  allegations  of  the  petition,"  etc.,  which 
I  have  quoted  from  the  return,  may  be  re- 
garded by  some  as  an  ingenious  mode  of 
avoiding  the  necessity  of  denying  allegations 
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of  fact  which  are  known  to  be  true,  but 
there  is  no  system  of  pfoding  with  which 
I  am  acquainted  which  would  recognize  that 
mode  as  sufficient  to  raise  an  iseue  of  fact. 
Indeed,  counsel  who  drew  this  return  evi- 
dently recognized  the  correctness  of  my  view, 
as  they  took  care  to  reserve  the  right  to 
answer  the  allegations  of  the  petition,  of 
which  reserved  right,  however,  tne  adminis- 
trator has  never  availed  himself.  So  that, 
as  the  case  comes  before  us,  all  the  allega- 
tions of  fact  in  the  petition  must  be  regard- 
ed as  admitted  by  the  demurrer,  and  the 
only  questions  presented  by  this  appeal  are 
the  legal  questions  raised  by  the  demurrer. 
There  are  only  two  of  these  questions  which 
I  deem  it  necessary  to  consider :  ( 1 )  Wheth- 
er the  right  of  action  conferred  by  the  pro- 
visions of  Lord  Campbell's  act  can  be  re- 
garded as  such  &  part  of  the  estate  of  the 
intestate  Mayo  as  would  invest  the  judge 
of  probate  of  Florence  county  with  jurisdic- 
tion to  grant  letters  of  administration  upon 
the  estate  of  said  intestate.  (2)  Whether  the 
provisions  of  Lord  Campbell's  act,  as  incor- 
porated in  SS  2315-2318,  Rev.  Stat.  1893, 
can  be  regarded  as  a  sufficient  amendment 
of  our  statutes  conferring  jurisdiction  on 
the  judge  of  probate  to  grant  administration 
upon  the  estates  of  intestates  to  warrant 
the  appointment  of  an  administrator  of  a 
deceased  nonresident  who  dies  leaving  no 
property  within  the  limits  of  this  state. 

In  considering  the  first  of  these  Questions, 
the  inquiry  naturally  presents  itself  wheth- 
er the  right  of  action  conferred  by  this  spe- 
cial statute  in  a  case  like  this  is  a  new  right 
of  action,  or  merely  a  continuance  or  reviv- 
al of  the  right  of  action  which  the  deceased 
would  have  had  if  his  injuries  had  not  been 
fatal.  This  inquiry  is  so  conclusively  dis- 
posed of  by  Mr.  Justice  Jones  in  his  opinion 
that  I  do  not  deem  it  necessary  to  add  any- 
thing (even  if  I  could)  to  what  he  has  so 
well  said  upon  this  point.  But,  even  if  the 
right  of  action  conferred  by  the  statute  is 
not  a  mere  revival  or  continuance  of  the 
right  of  action  which  the  deceased  would 
have  had  if  he  had  not  died,  but  is  an  en- 
tirely new  right  of  action,  the  question  still 
remains  whether  such  new  right  of  action 
can  in  any  sense  be  regarded  as  a  part  of 
the  assets  or  estate  of  the  deceased.  Now, 
this  new  right  of  action  owes  its  origin  ex- 
clusively to  the  statute.  It  never  existed 
in  this  state  until  our  act  was  passed  in 
1859  (12  Stat,  at  L.  p.  825).  It  is  there- 
fore a  creature  of  statute,  and  in  determin- 
ing its  nature  and  effect  we  must  look  to 
the  terms  of  the  statute,  read  in  the  light 
of  the  provisions  of  the  Constitution,  which 
control  the  legislature,  the  courts,  and  the 
people,  in  order  to  ascertain  the  intention 
of  the  legislature  in  bringing  into  existence 
this  new  right  which  had  never  previously 
existed.  Looking  into  the  terms  of  this 
statute,  we  do  not  find  a  single  word  or 
phrase  which  even  implies  an  intention  on 
the  part  of  the  legislature  to  make  this 
right  or  its  fruits  any  part  of  the  assets 
of  the  estate  of  the  decedent.  On  the  con- 
trary, we  do  find  there  language  which  plain- 
ly implies  that  the  legislature  intended  that 
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the  same  should  not  be  any  part  of  the  as- 
sets of  the  estate  of  the  decedent.  In  that 
portion  of  5  2316  (Rev.  Stat.  1893),  which 
was  originally  taken  from  the  2d  section  of 
the  act  of  1859,  prescribing  how  the  amount 
recovered  should  be  divided  among  the  bene- 
ficiaries, these  words  are  used:  "Shall  be 
divided  among  the  before-mentioned  parties 
in  such  shares  as  they  would  have  been  en- 
titled to  if  the  deceased  had  died  intestate, 
and  the  amount  recovered  had  been  personal 
assets  of  his  or  her  estate,"  These  words 
which  I  have  italicized  necessarily  imply 
tnat  the  legislature  did  not  intend  that  the 
amount  recovered  should  be  the  assets  of 
the  estate  of  the  decedent,  but  should  be 
distributed  among  the  beneficiaries  men- 
tioned in  the  same  shares  as  if  they  had  been 
personal  assets  of  his  estate.  It  was  the 
same  thing  as  saying  that,  although  the 
amount  recovered  is  no  part  of  the  personal 
assets  of  the  estate  of  the  decedent,  yet  they 
shall  be  divided  among  the  beneficiaries  in 
such  shares  as  they  would  have  been  en- 
titled to  if  the  same  had  been  such  personal 
assets.  The  only  act  which  I  have  been  able 
to  find  amending  this  section  (act  1898  [22 
Stat. at  L.p.788]  ),not  only  makes  no  change 
in  this  respect,  but,  on  the  contrary,  uses 
precisely  the  same  words  which  I  have  ital- 
icized above,  and  only  makes  certain  changes 
in  the  persons  mentioned  as  beneficiaries. 
Besides,  to  suppose  that  the  legislature  in- 
tended to  make  this  right  of  action  or  the 
fruits  thereof  a  part  of  the  assets  of  the 
estate  of  a  decedent,  and  at  the  same  time 
to  deny  to  the  creditors  of  such  decedents 
the  right  to  have  such  assets  applied  to  the 
payment  of  their  debts,  as  both  in  law  and 
good  morals  they  are  entitled  to,  would  be 
to  impute  to  the  legislature  an  intention  to 
lend  its  aid  to  the  perpetration  of  a  fraud 
upon  such  creditors ;  and  this  no  court  ought 
to  do.  It  seems  to  me  clear,  therefore,  that 
the  right  of  action  conferred  by  the  statute, 
or  the  fruits  thereof  (as  the  one  necessarily 
follows  the  other),  can  in  no  sense  be  re- 
garded as  any  part  of  the  assets  of  the  es- 
tate of  a  decedent.  These  views  have  the 
support  of  high  authority.  See  Stewart  v. 
Baltimore  d  0.  R.  Co.  168  U.  S.  449,  42  L. 
ed.  539,  18  Sup.  Ct.  Rep.  105;  Martin  v. 
Baltimore  d  0.  R.  Co.  151  U.  S.  695,  sub 
nom.  Cterling  v.  Baltimore  d  0.  R.  Co.  38 
L.  ed.  311,  14  Sup.  Ct.  Rep.  533;  8  Am. 
&  Eng.  Enc.  Law,  p.  859. 

The  second  question  above  stated  will  next 
be  briefly  considered.  I  do  not  see  how  it 
is  possible  to  regard  the  provisions  of  Lord 
Campbell's  act,  as  incorporated  in  Rev.  Stat, 
of  1893,  as  an  amendment  to  any  of  our 
statutory  provisions  in  regard  to  the  ap- 
pointment of  administrators.  The  two  sub- 
jects are  entirely  foreign  to  each  other,  and 
there  is  no  hint  or  suggestion  in  any  of 
our  statutory  provisions  that  the  one  was 
intended  as  an  amendment  to  the  other.  On 
the  contrary,  §§  2001  and  2023  of  the  Re- 
vised Statutes  of  1893,  hereinabove  referred 
to,  are  contained  in  the  same  volume  which 
contains  the  sections  of  Lord  Campbell's  act, 
and  I  am  unable  to  discover  any  indication 
whatever  in'  these  or  any  other  sections  of 
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an  intention  to  extend  the  limits  of  the  ju- 
risdiction conferred  upon  the  judge  of  pro- 
bate by  ffi  2001  and  2023,  or  in  any  way  to 
modify  or  qualify  the  same.  It  is  contend- 
ed, however,  that  the  result  of  the  view 
which  I  have  taken  would  be  to  deny  to  the 
beneficiaries  mentioned  in  the  statute  the 
benefit  of  the  statute  whenever  a  person  is 
killed  in  this  state  by  the  wrongful  act  of 
another  who  is  not  a  resident  of  this  state, 
and  who  dies  leaving  no  estate  within  this 
state.  But  it  seems  to  me  that  there  are 
two  conclusive  answers  to  this  contention: 
( 1 )  That  the  heirs  at  law  of  such  a  person 
would  be  in  the  same  position  in  which 
everyone  was  prior  to  the  passage  of  the 
act  of  1859;  and  if  the  legislature,  in  pass- 
ing that  act,  and  the  several  acta  amenda- 
tory thereof,  have  omitted  to  make  such  pro- 
vision as  would  enable  the  heirs  at  law  of 
a  nonresident  who  is  killed  in  this  state  by 
the  wrongful  act  of  another,  and  dies  leav- 
ing no  estate  within  the  limits  of  this  state, 
to  avail  themselves  of  the  benefit  of  such 
legislation,  the  court  has  no  power  to  sup- 
ply such  omission.    And  I  am  not  prepared 


to  concede  that  such  a  result  would  follow 
from  the  view  which  I  have  taken ;  for  there- 
is  certainly  high  authority  for  saying  that 
in  such  a  case  the  administrator  of  the  dom- 
icil  could  brine  the  action.  (2)  The  reason, 
for  the  rule  that  a  foreign  administrator 
cannot  sue  in  this  state,  as  usually  given*, 
is  that  it  is  necessary  for  the  protection, 
of  the  rights  and  interests  of  the  creditor* 
of  the  decedent  within  the  state;  and,  as  the 
rights  of  creditors  are  in  no  way  involved 
in  a  case  like  this,  the  reason  for  the  rule- 
oeases,  and  under  the  maxim,  Ceeaante  ra- 
tion* legit,  oesaat  ipsa  lew,  that  rule  would 
not  apply  in  a  case  like  this. 

It  seems  to  me,  therefore,  that  in  any 
view  which  I  am  able  to  take  of  this  case* 
the  judgment  of  the  circuit  court  should  be 
reversed,  and  the  case  remanded  to  the 
court  of  probate,  with  instructions  to  sus- 
tain the  aemurrer  to  the  petition  for  revo- 
cation of  the  letters  of  administration  grant- 
ed to  the  said  McGown,  and  with  leave  to- 
answer  said  petition,  if  he  so  desires,  rais- 
ing such  issues  of  fact  as  may  be  deemed 
pertinent  to  the  case. 
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Harry  PAULTON  et  al. 

v. 

B.  F.  KEITH. 


( 


,R.  I. 


) 


1.  Declarations  of  the  atMtger  of  a 
theater  that  he  Is  acting  under  Instructions 
of  the  owner  in  preventing  the  service  of  pro- 
cess on  an  actor  engaged  In  the  theater  are 
not  admissible  In  a  suit  to  hold  the  owner 
liable  for  such  act. 

S.  The  ma  naffer  of  a  theater  has  no 
implied  authority  from  the  owner  to  pre- 
vent the  service  of  process  upon  actors  cm- 
ployed  in  the  theater,  so  as  to  make  his  dec- 
larations while  doing  so  admissible  against 
the  owner  as  part  of  the  re*  gettw. 

3.  The  owner  of  a  theater  cannot  he 
held  liable  for  the  unauthorised  acts  of  his 
manager  in  obstructing  the  service  of  pro- 
cess upon  an  actor  employed  in  the  theater. 

4.  The  failure  of  an  officer  who  has 
entered  the  outer  doors  of  a  theater 
to  lerve  process  on  an  actor,  to  force  an 
entry  to  the  stage,  which  Is  necessary  to  ef- 
fect the  service,  and  not  the  act  of  the  own- 
er's servants  In  obstructing  the  officer,  la  the 
cause  of  Injury  resulting  from  the  failure,  so 
that  the  owner  of  the  theater  cannot  be  held 
liable  for  such  injury. 

(July  9,  1901.) 

PETITION  by  plaintiffs  for  a  new  trial 
after  verdict  in  favor  of  defendant  in  an 
action     brought    to    recover     damages    for 


wrongful  obstruction  of  an  officer  in  the  dis- 
charge of  his  duty.    Denied. 

The  facts  are  stated  in  the  opinion. 

Mr.  James  A.  Williams,  for  plaintiffs  t 

There  were  two  distinct  offenses  com- 
mitted by  the  agent  Fynes, — a  criminal  act 
against  the  officer,  for  which  the  agent  alone 
was  liable  and  for  which  he  was  arrested, 
and  a  civil  wrong  done  to  the  plaintiffs  by 
preventing  the  officer  from  making  service 
of  the  writ. 

Fynes  by  the  very  nature  of  his  employ- 
ment, and  from  the  fact  that  his  principal 
rarely  came  to  Providence,  had  as  absolute 
control  over  his  principal's  property  as  the 
principal  himself  could  possibly  exert. 

When  a  principal  chooses  to  deliver  up- 
the  entire  control  of  a  public  place  to  an 
agent  he  cannot  escape  liability  by  reason 
of  the  agent's  exercise  of  unlawful  author- 
ity over  that  property.  The  act  of  the 
agent  is  the  act  of  the  principal. 

Mechem,  Agency,  p.  282;  1  Am.  &  Eng. 
Enc.  Law,  2d  ed.  p.  1151;  Rounds  v.  Dela- 
ware, L.  &  W.  R.  Co.  64  N.  Y.  134,  21  Am. 
Rep.  507;  Eynes  v.  Jungren,  8  Kan.  391; 
Gulf,  C.  &  8.  F.  R.  Co.  v.  Moore,  69  Tex. 
157,  6  6.  W.  631;  Cantrell  v.  Cohoell,  S 
Mead,  471;  Adatns  v.  Hannibal  &  St.  J.  R. 
Co.  74  Mo.  553,  41  Am.  Rep.  333;  Hoff- 
man v.  Vew  York  C.dH.R.  R.  Co.  87  N.  Y. 
32,  41  Am.  Rep.  337. 


Note. — For  a  case  In  this  series  holding  that 
authority  from  master  to  do  an  Illegal  act  Tan- 
not  be  Inferred*  see  Staples  v.  Schmld  (R  I.) 
19  L.  R.  A.  824. 

As  to  rule  that  servant  must  have  been  act- 
ing within  scope  of  his  employment  In  order 
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to  render  master  liable  for  his  wrongful  or  neg- 
ligent act.  see  note  to  Ritchie  v.  Waller  (Conn.) 
27  L.  R.  A.  161. 

As  to  liability  of  owner  of  theater  for  assault 
by  employee,  see  Dickson  v.  Waldroo  (Ind.)  24 
L.  R.  A.  483. 


mi. 


Paultoh  y.  Kbitb. 


671 


Mr.  Hatkaniel  W.  Snitk,  with  Messrs. 
Edwards  A  Angell,  for  defendant: 

For  all  acts  done  by  the  servant  under 
the  express  orders  or  direction  of  the  mas- 
ter, as  well  as  for  all  acts  done  in  the  exe- 
cution of  his  master's  business  within  the 
scope  of  his  employment*  the  master  is  re- 
sponsible; but  when  the  act  is  not  within 
the  scope  of  his  employment  or  in  obedience 
to  the  master's  orders,  it  is  the  act  of  the 
servant,  and  not  of  the  master,  and  the 
servant  alone  is  responsible  tnerefor. 

Wood,  Mast,  ft  S.  |  279;  Staples  v. 
Bchmid,  18  R.  L  224,  19  L.  R.  A.  824,  26 
AtL  193. 

To  obstruct  an  officer  is  not  within  the 
scope  of  the  employment  of  the  manager  of 
a  theatre. 

Staples  t.  Schmid,  18  R.  I.  228,  19  L.  R. 
A.  824,  26  Atl.  193;  Poulton  v.  London  d 
8.  W.  R.  Co.  L.  R.  2  Q.  B.  534;  Allen  r. 
London  d  B.  W.  R.  0o.  L.  R.  6  Q.  B.  66; 
Bank  of  New  South  Wales  v.  Owston,  L.  R. 
4  App.  Cae.  270;  Green  v.  Woodbury,  48  Vt, 
6;  VanderbUt  v.  Richmond  Tump.  Co.  2  N. 
Y.  479. 

The  declarations  of  a  person  assuming  to 
act  for  another  are  not  admissible  to  prove 
either  the  existence  or  the  extent  of  the 
agency.  In  other  words,  declarations  of  an 
agent  are  admissible  only  when  the  agent  is 
acting  within  the  scope  of  his  employment. 

Brtgham  v.  Peters,  1  Gray,  139;  Whiting 
v.  fjake,  01  Pa.  349;  Rowell  v.  Klein,  44 
Ind.  290,  15  Am.  Rep.  236;  Bam  v.  Davis, 
71  Iowa,  406,  32  N.  W.  403;  Senoerbow  v. 
lie  Grade,  6  Minn.  484,  Gil.  334;  Craighead 
v.  Wells,  21  Mo.  404;  Mechem,  Agency,  § 
100;  1  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  600. 

A  ministerial  officer  armed  with  due  pro- 
cess of  law  and  acting  within  it  is  the  serv- 
ant of  the  state,  and  not  of  the  plaintiff.  Re- 
sistance to  him  is  resistance  to  the  public 
authority,  and  is  a  penal  offense. 

Western  R.  Co.  v.  Thomas,  60  Ga.  313,  27 
Am.  Rep.  411. 

It  was  the  officer's  right  and  duty  to  break 
open  doors,  and  to  overcome  all  unlawful  op- 
position, in  the  service  of  plaintiffs'  writ. 

Clark  v.  Wilson,  14  R.  I.  11;  Kelley  v. 
Schuyler,  20  R.  I.  432,  44  L.  R.  A.  435,  39 
Atl.  893. 

If  he  failed  to  do  so,  such  failure,  and  not 
the  refusal  of  admittance,  was  the  proximate 
cause  of  injury  to  the  plaintiffs. 

Stiness,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  plaintiffs  brought  this  suit  against 
the  defendant,  the  proprietor  of  a  theater  in 
Providence,  to  recover  damages  upon  the 
charge  that  the  defendant's  manager  pre- 
vented an  officer  from  serving  a  writ  in  their 
behalf  upon  an  actor  engaged  in  said  thea- 
ter. The  evidence  showed  that  the  officer, 
with  another  officer  and  the  plaintiffs'  at- 
torney, entered  the  outside  door  of  the  rear 
part  of  the  theater;  where  they  were  met  by 
the  manager  with  two  other  men,  who  stood 
against  the  door  to  the  stage,  and  refused 
to  allow  the  officers  to  enter  it.  The  em- 
ployment of  the  manager  by  this  defendant 
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was  admitted,  but  no  authority  from  him 
to  refuse  admission  to  the  officer  was  st  own, 
other  than  the  officer's  testimony  that  the 
manager  said  that  he  was  acting  under  the 
direction  of  the  defendant.  This  testimony 
was  objected  to,  but,  after  the  plaintiffs* 
case  was  in,  the  court  directed  a  verdict  for 
the  defendant,  and  the  plaintiffs  ask  for  a 
new  trial  on  the  ground  of  error  in  such  di- 
rection. 

It  is  a  general  rule  that  the  declarations 
of  a  person  assuming  to  act  as  the  agent  of 
another  are  not  admissible  to  prove  his  agen- 
cy. He  may  be  called  as  a  witness  to  state- 
what  orders  he  has  received,  and  upon  that 
point  he  would  be  subject  to  cross-examina- 
tion, from  which  a  limitation  of  his  author- 
ity might  appear.  But  to  allow  his  state- 
ment to  others  upon  a  vital  point,  as  to- 
which  he  cannot  oe  cross-examined,  is  ob- 
viously hearsay  testimony,  and  contrary  to- 
the  well-settled  rules  of  evidence.  The 
plaintiffs  do  not  controvert  this  rule,  but 
they  claim  to  be  within  this  qualification  of 
it;  that,  when  the  agent  is  acting  within  the 
scope  of  his  authority,  and  during  the  con- 
tinuance of  the  agency,  his  declarations  may 
be  given,  as  to  matters  then  occurring,  as  a 
part  of  the  res  gesta.  The  question  pre- 
sented in  this  case,  therefore,  is  whether  the 
manager,  in  refusing  entrance  to  the  officer, 
was  acting  within  the  apparent  scope  and 
implied  authority  of  his  employment.  The 
plaintiff's  argue  that  the  defndant  is  liable 
by  analogy  to  cases  such  as  these:  If  the 
manager  had  assaulted  a  patron  of  the 
theater  and  wrongfully  ejected  him;  if  a 
conductor  of  a  street  car  or  steam  train 
should  assault  a  passenger,  and  put  him  off, 
without  right  to  do  so;  if  a  motorman 
should  run  his  car  at  an  unlawful  speed, 
and  injure  a  passenger,  or  a  traveler  upon 
the  street, — the  master  would  be  liable. 
Doubtless  this  is  so,  but  upon  very  different 
principles  from  any  which  are  applicable 
to  this  case.  In  the  cases  supposed,  a  pro- 
prietor of  a  theater  and  a  company  running 
cars  are  held  to  guarantee  some  protection 
to  their  patrons,  and  to  assume  a  liability 
if  employees,  either  wilfully  or  negligently, 
injure  them;  and  a  motorman,  engaged  in 
his  proper  duties  of  running  a  car,  carriee 
with  him,  like  the  driver  of  a  horse,  the 
master's  responsibility  that  it  shall  not  be 
driven  wrongfully  upon  another.  As  to  a 
master's  responsibility  to  others  for  a  wil- 
ful act  by  his  servant,  there  has  been  some 
conflict  in  decisions.  In  many  cases  it  has 
been  held  that  a  master  is  responsible  for 
the  torts  of  his  servant,  done  with  a  view  to 
the  furtherance  of  the  master's  business, 
whether  the  same  be  done  negligently,  want- 
only, or  even  wilfully,  but  within  the  scope 
of  his  employment  (14  Am.  &  Eng.  Enc. 
Law,  p.  817,  note  3) ;  but  we  need  not  ex- 
amine those  cases,  because  the  controlling 
question  before  us  is  that  of  the  agent's  au- 
thority. In  Staples  v.  Schmid,  18R.I.  224, 
19  L.  R.  A.  824,  26  Atl.  193,  this  subject 
was  carefully  considered,  and  one  of  the 
principles  recognized  in  determining  liabil- 
ity was  that  it  cannot  be  inferred  as  matter 
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of  law  thai  a  master  has  authorized  hia 
servant  to  do  an  act  which  he  could  not  law- 
fully do  himself  in  the  circumstances  sup- 
posed by  the  servant  to  exist.  In  that  case 
the  proprietor  of  a  store  was  held  to  be  lia- 
ble to  a  customer,  whose  arrest  the  defend- 
ants salesman  and  custodian  had  caused  on 
a  wrongful  suspicion  of  stealing  goods  from 
the  store.  The  court  said  that  the  master 
would  have  no  right  to  arrest  and  search 
an  innocent  person,  but  that  he  had  the 
right  to  detain  a  thief,  and  to  recapture  his 
property  from  him.  Hence  the  act  of  the 
servant  might  be  lawful  or  unlawful,  accord- 
ing to  the  facts.  As  the  master's  substitute 
he  had  to  make  a  decision  of  his  duty,  which, 
as  to  third  persons,  was  the  master's  act, 
for  which  he  was  answerable  either  for  ex- 
cess of  force  or  mistake  in  regard  to  the 
occasion  for  it.  In  the  present  case  it 
could  not  be  lawful  for  the  defendant  to  ob- 
struct an  officer  in  the  discharge  of  his  duty, 
in  any  event,  if  the  refusal  of  admission 
amounted  to  obstruction;  and  so  it  could 
not  be  lawful  for  his  servant  to  do  so.  The 
cases  relied  on  by  plaintiffs,  so  far  as  they 
support  them,  are  based  upon  lawful  au- 
thority to  a  servant  to  do  the  act  from  which 
the  injury  arose,  and  upon  an  excess  of 
force  or  bad  judgment  in  doing  it.  This  is 
clearly  right.  If  one  employs  another  to  do 
a  certain  thing  as  his  servant,  retaining  the 
right  of  control,  oversight,  and  discretion  in 
the  performance  of  the  act,  the  servant  act- 
ing in  place  of  the  master,  and  not  independ- 
ently, the  master  is  responsible  for  the  way 
in  which  the  thing  is  done.  But  it  is  a 
very  different  thing  to  hold  a  master  re- 
sponsible for  an  act  which  he  has  never  au- 
thorized a  servant  to  do,  simply  because 
the  latter  is  his  servant,  and  on  the  strength 
of  it  to  allow  the  statements  of  the  servant 
to  be  put  in  to  bind  the  principal.  The 
plaintiffs'  claim  goes  to  this  extent,  but  the 
cases  cited  do  not.  In  Rounds  v.  Delaware, 
L.  d  W.  It  Co.  64  N.  Y.  129,  21  Am.  Rep. 
697,  the  action  was  for  kicking  a  boy  off 
a  baggage  car  by  a  brakeman.  it  was  con- 
ceded that  the  removal  of  the  plaintiff,  who 
was  a  trespasser,  was  within  the  scope  of 
the  brakeman's  authority,  and  hence  the 
company  was  held  to  be  liable  for  the  in- 
jury caused  by  exercising  that  authority 
improperly  by  kicking  the  boy  off  against  a 
wood  pile,  from  which  he  fell  back  under 
the  cars.  Hoffman  v.  New  York  C.  d  H.  R. 
R.  Co.  87  N.  Y.  25,  41  Am.  Rep.  337,  was  to 
the  same  effect,  the  court  saying:  "The 
authority  to  remove  the  plaintiff  from  the 
car  was  vested  in  the  defendant's  servants. 
The  wrong  consisted  in  the  time  and  mode 
of  exercising  it.  For  this  the  defendant  is 
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responsible,  unless  the  brakeman  used  his 
authority  as  a  mere  cover  for  accomplish- 
ing an  independent  and  wrongful  purpose  of 
his  own."  In  Adam*  v.  Hannibal  d  St.  J. 
R.  Co.  74  Mo.  553,  41  Am.  Rep.  333,  the 
question  was  whether  the  statements  of  the 
fireman  and  engineer  of  a  railway  train  were 
admissible  in  evidence  in  an  action  against 
a  railroad  company  for  negligence,  and  the 
court  held  that  they  were  not.  Hynes  v. 
Jungren,  8  Kan.  391,  was  a  suit  for  false 
imprisonment,  in  which  the  plaintiff  in 
the  original  case,  together  with  the  consta- 
ble serving  the  writ  carried  the  defend- 
ant in  the  original  writ  to  the  county  jail, 
and  kept  him  there  for  a  part  of  a  day,  be- 
fore taking  him  before  the  justice,  as  re- 
quired by  the  precept.  In  that  case  the 
principal  was  an  active  participant  in  the 
wrong.  In  Cantrell  v.  Colwell,  3  Head,  47 1, 
Mrs.  Cantrell  requested  a  relative  to  turn 
Golwell's  mare  out  of  her  inclosure.  In  do- 
ing so  he  threw  a  rock  at  the  mare,  and 
broke  its  leg.  The  court  held  that  a  request 
to  turn  out  the  mare  could  not  be  tortured 
to  imply  a  request  to  injure  or  destroy  it. 
In  the  case  at  bar,  there  being  no  inference 
of  authority*  as  a  matter  of  law  from  the  de- 
fendant to  his  servant  to  do  the  act  here 
complained  of,  and  no  evidence  of  express 
authority,  the  statements  of  the  servant 
were  inadmissible,  and,  there  being  no  other 
evidence  of  authority,  the  direction  of  a 
verdict  for  the  defendant  was  right. 

The  verdict  was  also  rightly  directed  up- 
on another  ground.  The  building  in  which 
the  affair  took  place  was  not  a  dwelling 
house,  and  the  officer  had  entered  the  outer 
door.  If  he  had  a  valid  precept,  he  had 
the  right  to  break  doors,  and  command  suffi- 
cient force  to  enter,  having  requested  ad- 
mittance, which  had  been  refused.  Clark 
v.  Wilson,  14  R.  I.  11.  The  cause  of  the 
plaintiffs'  injury,  If  any,  was  not  the  refusal 
of  the  defendant's  servant  to  allow  the  offi- 
cer to  enter,  but  the  failure  of  the  officer 
to  serve  his  process  as  he  might  and  should 
have  done.  To  this  may  be  added  the  fact 
that  the  plaintiffs  offered  no  proof  of  the 
judgment  set  out  in  their  declaration,  nor 
any  evidence  to  show  that  they  had  suffered 
any  pecuniary  loss  in  the  case.  On  the  con- 
trary, the  defendant  put  in  a  discharge  in 
bankruptcy  of  Seabrooke,  the  defendant  in 
the  original  writ,  subsequent  to  the  plain- 
tiffs' judgment,  to  show  that  the  plaintiffs 
had  no  right  of  action  against  him,  and  con- 
sequently had  suffered  no  damage. 

The  petition  for  a  new  trial  is  denied,  and 
case  remitted,  with  direction  to  enter  judg- 
ment for  the  defendant. 
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'1.  Parol  evidence  Is  proper  to 
plain  the  meaning  of  words  used  in 
a  writing  which  are  ambiguous  when  applied 
to  the  subject  which  gave  rise  to  such  paper, 
as  well  as  when  the  meaning  of  the  writ- 
ing Is  uncertain  looking  only  at  the  language 
thereof. 

L  A  person  Is  conclusively  presumed 
to  have  had  notice,  actual  or  constructive, 
of  all  the  doings  of  his  agent  within  the 
actual  or  apparent  scope  of  the  agency,  and 
to  be  bound  thereby. 

L  The  holder  of  a  promissory  note, 
taken   for  him  of   the   maker   by   an  agent 
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upon  a  condition  not  disclosed  to  such  holder 
and  outside  the  scope  of  the  agency,  cannot 
repudiate  the  condition  and  insist  upon  hold- 
ing and  enforcing  the  note.  He  Is  bound, 
if  he  does  not  Intend  to  abide  by  such  con- 
dition, to  restore  or  offer  to  restore  the  note 
within  a  reasonable  time  after  discovering 
the  facts. 

4.  The  general  rule  Is  that  If  a  person, 
with  knowledge  of  facts  which  will  de- 
feat a  promissory  note  in  the  hands  of  the 
payee,  purchases  it  from  a  bona  fide  holder 
thereof,  he  may  recover  thereon  upon  the 
strength  of  such  bona  fides ;  but  that  rule  does 
not  spply  to  a  purchaser  who  is  the  payee 
of  the  note.  If  he  sells  such  paper  to  an  In- 
nocent third  person  and  repurchases  it  for 
value,  he  does  not  thereby  become  possessed 
of  any  better  right  as  against  the  maker 
than  he  possessed  in  the  first  instance. 

(August  24,  1901.) 


'Nora.—  RighU  of  payee  of  note  after  repur- 
chasing  it  from  bona  fide  holder. 

The  question  which  Is  involved  In  the  sub- 
ject of  this  note  is  founded  upon  the  excep- 
tion to  the  general  rule  that  a  purchaser  of 
negotiable  paper,  even  if  he  had  notice  that 
there  was  fraud  In  the  inception  of  the  paper, 
or  that  It  was  lost  or  stolen,  or  that  the  con- 
sideration has  failed  between  some  anterior 
parties,  or  the  paper  Is  overdue  and  dishon- 
ored, is,  nevertheless,  entitled  to  recover,  pro- 
vided his  Immediate  Indorser  was  a  bona  fide 
holder  for  value  unaffected  by  any  of  these 
defenses;  in  other  words,  as  soon  as  the  paper 
comes  Into  the  hands  of  a  holder  unaffected  by 
•any  defect,  its  character  as  a  negotiable  secur- 
ity Is  established.  The  exception  mentioned 
Is  that  if  the  note  were  Invalid  as  between  the 
maker  and  payee,  the  payee  could  not  himself, 
4>y  purchase  from  a  bona  fide  holder,  become 
-a  successor  to  his  rights.  It  not  being  essential 
to  such  bona  fide  holder's  protection  to  extend 
the  principle  so  far. 

The  rule  above  mentioned  is  the  same  as  the 
rule  laid  down  in  equity  In  regard  to  the  pur- 
chase and  sale  of  real  property,  and  which,  as 
stated  by  Judge  Story  In  his  work  on  Equity 
Jurisprudence,  arose  In  a  case  decided  In  1695, 
tn  which  A  purchased  an  estate  with  notice  of 
an  encumbrance,  and  then  sold  It  lo  B,  who 
had  no  notice,  and  B  afterwards  sold  it  to  C, 
who  had  notice,  and  the  question  was  whether 
the  encumbrance  bound  the  estate  In  the  hands 
•of  C.  The  master  of  the  rolls  having  held  that 
It  would,  on  appeal  to  the  lord  keeper  It  was 
urged  that  In  such  case  an  innocent  purchaser 
without  notice  might  be  forced  to  keep  his 
estate,  and  could  not  sell  It.  The  lord  Keeper 
held  this  to  be  true,  and  decided  that  If  B.  had 
•not  notice  at  the  time  of  his  purchase  that  the  es- 
tate was  redeemable,  the  plaintiff  could  not  be 
relieved  through  A  although  A  and  C  had  notice. 
Harrison  v.  Forth,  Prec.  In  Ch.  51. 

This  equitable  principle  is  further  Illustrated 
In  Sweet  y.  Southcote,  2  Bro.  Ch.  66,  Dick. 
-670 ;  Brandlyn  v.  Ord,  1  Atk.  571,  1  West,  512. 

That  there  Is  the  same  exception  to  this 
equitable  rule  In  regard  to  real  property  is 
shown  In  Kennedy  v.  Daly,  1  Sch.  &  Let.  879. 
where  It  was  held  that  If  a  trustee  conveys  to 
a  person  with  notice,  and  takes  a  reconveyance, 
It  operates  nothing.     So  if  the  person  to  whom 

he  conveys  has  no  notice,  yet  on  the  reconvey- '  of  such  facts  as  would  have  defeated  the  right 
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ance  the  trust  would  attach,  though  It  did  not 
attach  on  the  person  to  whom  he  conveyed, 
and  would  not  have  attached  If  that  person 
had  conveyed  to  another  without  notice. 

And  the  decision  in  the  last  case  was  adopted 
and  followed  In  Church  v.  Ruland,  64  Pa,  432, 
where  It  was  held  (illustrating  both  the  rule 
and  the  exception)  that  undoubtedly  if  a  per- 
son, though  with  notice,  purchases  from  one 
without  notice,  he  is  entitled  to  stand  in  his 
shoes,  and  take  shelter  under  his  bona  fides. 
If  it  were  not  so  the  bona  fide  purchaser  with- 
out notice  might  be  unable  to'  dispose  of  the 
property,  and  thus  Its  value  In  his  hands  would 
be  materially  deteriorated.  But  if  the  sec- 
ond purchaser  in  such  case  be  the  original  trus- 
tee, who  reacquires  the  estate,  he  will  be  fixed 
with  the  trust*  To  the  same  effect,  Ely  v.  Wil- 
cox, 26  Wis.  91. 

There  are  a  number  of  American  cases  support- 
ing the  doctrine  as  to  the  equitable  rule  In 
regard  to  real  property  as  above  stated,  but  as 
they  are  not  considered  within  the  immediate 
scope  of  this  note  it  is  not  deemed  necessary  to 
cite  them. 

The  rule  in  regard  to  the  rights  of  purchasers 
from  a  bona  fide  holder  of  negotiable  paper,  and 
the  exception  thereto,  which  is  the  Immediate 
subject  considered  In  this  note,  and  the  rea- 
sons for  both  the  rule  and  the  exception,  ere 
so  completely  and  admirably  stated  In  the  de- 
cisions which  follow  that  It  Is  deemed  unnec- 
essary to  speak  further  of  them  here. 

The  general  rule  Is,  that  a  bona  fide  holder 
of  negotiable  paper  is  entitled  to  the  entire 
world  as  a  market,  and  to  secure  this  it  Is  nec- 
essary that  all  the  rights  and  advantages  pos- 
sessed by  him  shall  pass  to  bis  assignee,  even 
though  the  latter  may  hare  notice  of  such 
facts  as  would  have  defeated  any  right  of  re- 
covery had  the  Instrument  remained  In  the 
hands  of  the  original  payee.  An  exception  to 
this  rule  Is,  that  if  the  paper  returns  to  the 
original  payee  it  is  not  shielded,  as  It  was  in 
the  hands  of  the  bona  fide  holder  without  no- 
tice, or  would  have  been  in  the  hands  of  any 
other  person  holding  under  him,  but  Is  subject 
to  any  defense  that  could  have  been  made  had 
It  never  been  transferred  at  all.  Elwell  v. 
Tatum,  6  Tex.  Civ.  App.  397,  24  S.  W.  71,  25 
S.  W.  434. 

While  the  general  rule  is  that  a  bona  fide 
holder  of  negotiable  paper  may  pass  It  to  an 
assignee,  even  If  the  latter  may  have  notice 
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APPEAL  by  plaintiffs  from  a  judgment 
of  the  Circuit  Court  for  Dane  County 
in  favor  of  defendant  in  an  action  brought 
to  enforce  payment  of  a  promissory  note. 
Affirmed. 

Statement  by  Marshall,  J.: 

Action  on  a  promissory  note.  The  de- 
fense was  that  plaintiffs,  as  agents  of  the 
Equitable  Life  Assurance  Society  of  the 
United  States,  acting  through  their  sub- 
agent,  one  Forsting,  delivered  to  defendant 
two  insurance  bonds  duly  issued  by  such 
society,  on  his  application  made  through 
such  agents,  and  that  he  at  the  same  time 
delivered  to  Forsting  for  the  agents  the 
note  in  suit,  the  same  being  for  the  down 
payment  for  such  bonds,  and  that  the  de- 
livery was  coupled  with  an  agreement  which 
Forsting  had  authority  to  make  to  the  ef- 


fect that  defendant  might,  at  his  election  to> 
be  made  within  thirty  days,  return  the- 
bonds,  and  in  that  event  that  the  note 
should  be  delivered  to  defendant;  that  such 
election  was  made,  notice  thereof  given  to> 
plaintiffs,  a  demand  made  upon  them  for 
the  note  and  a  tender  of  the  bonds  made  to- 
them,  all  within  the  thirty  days  agreed  up- 
on. The  evidence  was  to  the  effect  that  de- 
fendant dealt  with  Forsting  believing  him 
to  be  the  authorized  agent  of  plaintiffs,  re- 
ceived from  him  the  bonds  mentioned  in  the 
answer,  and  delivered  to  him  the  note  in 
suit,  receiving  at  the  same  time  a  writing 
signed  by  Forsting  as  follows:  "Received, 
of  D.  H.  Robertson  note  for  $600  balance 
due  on  bonds  Nos.  B836,811  and  851,882. 
It  is  understood  and  agreed  that  should  the 
above-numbered  bonds  be  returned  not  ac- 
cepted within  thirty  days  duebill  will  be 


to  recover  had  the  instrument  remained  in  the 
hands  of  the  original  party,  an  exception  to  the 
rule  is  that,  if  the  paper  returns  to  the  original 
party,  it  is  not  shielded,  as  it  would  have  been 
In  the  hands  of  another  person,  but  is  sub- 
ject to  any  defense  that  could  have  been  made 
had  it  never  been  transferred  at  all.  This  ex- 
ception rests  on  the  principle  that  one  cannot 
take  advantage  of  his  own  wrong.  Hoye  v. 
Kalashian  (B.  I.)  46  Atl.  271. 

If  a  patent  is  worthless,  and  consequently 
furnlabea  no  consideration  for  a  note,  such 
note  in  the  hands  of  the  payee  is  void ;  and  if, 
being  negotiable,  he  sells  or  transfers  it  to  an 
innocent  holder  before  maturity,  for  value,  he, 
by  that  act,  perpetrates  a  fraud  upon  the  maker, 
for  which  he  is  liable  to  the  full  extent  of  the 
Injury  caused  by  such  sale  and  transfer.  Upon 
the  same  principle,  and  as  a  sequence  from  It, 
where  the  payee  transfers  negotiable  paper, 
void  In  his  hands,  to  an  innocent  holder,  and 
repurchases  from  him  or  a  subsequent  holder, 
the  paper  becomes  affected  with  the  original 
infirmity,  and  the  payee  cannot  recover.  Tod 
v.  Wick  Bros.  36  Ohio  St.  370. 

Probably  the  best  statement  and  illustration 
of  the  general  rule  In  regard  to  the  rights  of 
a  purchaser  from  the  bona  fide  holder,  and  also 
of  the  exception  to  that  rule,  which,  as  has  been 
stated,  forms  the  subject  of  the  note,  as  well 
as  the  reasons  for  both  the  rule  and  the  excep- 
tion. Is  that  contained  in  a  case  decided  by  the 
supreme  court  of  Michigan,  in  which  the  opin- 
ion of  the  court  was  delivered  by  that  eminent 
jurist  and  commentator,  Judge  Cooley,  as  fol- 
lows: It  is  perfectly  true,  as  a  general  rule, 
that  the  bona  fide  holder  of  negotiable  paper 
has  a  right  to  sell  the  same,  with  all  the  rights 
and  equities  attaching  to  it  in  his  own  hands, 
to  whoever  may  see  fit  to  buy  of  him,  whether 
such  purchaser  was  aware  of  the  original  In- 
firmity or  not.  Without  this  right  he  would  not 
have  the  full  protection  which  the  law  merchant 
designs  to  afford  him,  and  negotiable  paper 
would  cease  to  be  a  safe  and  reliable  medium 
for  the  exchanges  of  commerce.  For,  if  one 
can  stop  the  negotiability  of  paper  against 
which  there  is  no  defense,  held  by  another,  It 
is  obvious  that  an  important  element  in  Its 
value  is  at  once  taken  away.  But  this  rule 
has  never  been  applied  to  a  purchase  by  the  orig- 
inal payee,  and  it  Is  not  essential  to  the  protec- 
tion of  the  innocent  indorsee  that  it  should 
be.  It  cannot  be  very  Important  to  him,  that 
there  is  one  person  incapable  of  succeeding  to 
his  equities,  and  who  consequently  would  not 
be  likely  to  become  a  purchaser.  If  he  may  sell 
to  all  the  rest  of  the  community,  the  market 
value  of  his  security  Is  not  likely  to  be  affected 
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by  the  circumstance  that  a  single  Individual 
cannot  compete  for  its  purchase,— especial ly 
when  it  Is  considered  that  the  nature  of  ne- 
gotiable securities  is  such  that  their  market 
value  Is  very  little  Influenced  by  competition. 
Nor  ia  there  any  rule  or  principle  of  law  that 
would  be  violated  by  permitting  the  maker  to- 
set  up  his  defense  against  the  payee,  when  he 
becomes  the  Indorsee,  with  the  same  effect  aa 
he  might  have  done  before  it  had  been  sold1 
at  all ;  nor  is  there  any  valid  reason  against 
it.     Kost  v.  Bender,  25  Mich.  515. 

A  firm  of  Niagara  Falls,  New  York,  were 
payees  and  holders  of  the  note  in  suit.  It  was* 
a  negotiable  promissory  note,  payable  to  their 
order.  It  was  sold  before  maturity  to  a  savings' 
bank  in  Detroit,  under  circumstances  which  ad- 
mittedly made  the  bank  a  bona  fide  purchaser. 
It  was  sold  to  this  bank  by  the  attorney  of  the 
payees,  to  whom  It  had  been  sent  for  collection. 
It  did  not  appear  whether  or  not  the  payees 
directed  such  sale.  The  attorney  Indorsed  the 
note  before  sale  In  blank,  as  the  payees  had 
previously  done.  The  note  went  to  protest  for 
nonpayment,  and  subsequently  it  was  indorsed 
to  "any  bank  or  order"  over  the  signature  of 
the  savings  bank,  and  transferred  to  a  state 
bank,  which  sent  to  the  savings  bank  its 
check  for  the  amount  due  upon  the  note. 
Plaintiff  was  the  cashier  of  the  state  bank, 
and  testified  that  he  was  not  the  owner 
of  the  note,  and  had  brought  this  action  for  the 
benefit  of  the  bank.  The  defendant,  who  was 
the  maker  of  the  note,  sought  to  show  that  the 
note  was  obtained  by  fraudulent  representation* 
made  by  an  agent  of  the  payees.  The  attorney 
of  the  payees  before  mentioned,  called  as  a  wit- 
ness for  the  defendant,  testified  that  he  re- 
ceived the  note  before  maturity  for  collection, 
and  indorsed  and  sold  it  to  the  savings  bank,, 
and  received  payment  of  the  consideration, 
which  he  put  in  the  bank  to  his  own  credits 
and  checked  out,  as  he  did  other  money.  That 
he  sold  the  note  because  he  wanted  to,  and  dl<r 
not  know  that  he  was  directed  to  do  so  by  the 
payees.  It  was  shown  that  after  protest  of  the 
note  this  attorney  had  a  conversation  about 
the  note  with  a  stockholder  and  director  of  the 
state  bank,  who  was  also  Its  attorney,  who 
said  that  his  bank  would  take  it.  The  attorney 
of  the  payees  before  mentioned  also  wrote  plain- 
tiff, who  was  cashier  of  that  bank,  about  the 
note,  as  did  also  the  city  bank  after  the  at- 
torney of  the  payees  had  told  Its  officers  that 
the  state  bank,  of  which  plaintiff  was  cashier, 
would  take  the  note.  The  court  permitted  the 
jury  to  find  that  the  purchase  of  the  note  by 
the  state  bank,  of  which  plaintiff  was  cashier, 
was  collusive,  as  agent  for  the  payees,  holding 
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returned  to  D.  H.  Robertson."  Forsting 
was  in  fact  the  duly  authorized  agent  of 
plaintiffs  to  deliver  to  defendant  the  bonds 
mentioned  and  receive  payment  therefor. 
Evidence  was  given  under  objection  that  the 
word  "duebill"  in  the  receipt  referred  to  the 
note  in  question.  Evidence  was  excluded  as 
to  the  authority  of  Forsting  being  limited 
to  delivering  the  bonds  and  receiving  -pay- 
ment therefor  in  cash.  Proof  was  made 
that  defendant  did  all  that  was  necessary 
on  his  part  to  entitle  him  to  a  return  of  his 
note  if  the  writing  was  binding  on  plain- 
tiffs, and  that  plaintiffs  did  not  know  of 
the  agreement  between  Forsting  and  defend- 
ant mentioned  in  the  receipt  until  after  they 
parted  with  the  note  as  hereafter  men- 
tioned; that  they  received  the  note  suppos- 
ing the  delivery  thereof  to  Forsting  for  them 
was  unconditional,  and  that  upon  the  faith 


thereof  they  paid  full  value  for  the  same, 
to  the  assurance  society,  keeping  the  paper 
as  their  own  property;  that  they  thereafter 
parted  with  the  note  for  value,  but  discover- 
ing defendant's  attitude  in  respect  thereto 
before  the  maturity  thereof,  they  repur- 
chased the  paper  so  as  to  enforce  it  in  their 
own  names  and  preserve  their  credit;  that 
defendant  knew  when  he  gave  the  note  that 
it  was  negotiable  and  was  payable  to  plain- 
tiffs as  principals;  also  that  the  bond,  ac- 
cording to  the  contract  between  him  and  the 
assurance  society,  required  payment  in  cash. 
A  verdict  was  rendered  in  favor  of  de- 
fendant and  judgment  was  rendered  accord- 
ingly. 

Messrs.  Bashford,  Aylward,  ft  Spens- 

ley,  for  appellants: 
The  payees  named  in  a  negotiable  instru- 


that.  If  It  was  not  a  purchaser  in  the  ordinary 
sense,  it  would  not  be  entitled  to  set  up  the 
bona  fides  of  the  savings  bank,  and  refused  to 
direct  a  verdict  for  the  plaintiff.  In  consider- 
ing this  question  on  a  writ  of  error  from  a  judg- 
ment in  favor  of  the  defendant,  the  supreme 
court  said:  "The  plaintiff's  counsel  say  that, 
being  indorsed  in  blank,  the  possession  of  the 
cote  was  sufficient  proof  of  plaintiff's  right  to 
sue,  and  that  it  was  error  to  permit  the  Jury 
to  defeat  the  plaintiff  upon  this  ground,  which 
they  may  have  done  under  the  charge.  In  the 
case  of  Kost  v.  Bender,  25  Mich.  515,  it  was 
held  that  the  payee  of  a  note  could  not  avoid 
the  equities  in  favor  of  the  maker  by  repur- 
chasing the  note  from  a  bona  fide  holder,  to 
whom  he  had  sold  it.  This  rule  should  apply 
In  this  case,  if,  as  claimed,  the  transfer  to  the 
Croswell  bank  [the  bank  of  which  the  plaintiff 
was  the  cashier]  was  colorable  only,  to  cover 
an  actual  payment  or  repurchase  by  Myers  & 
Co.  [the  payees]  or  by  their  attorney  on  their 
behalf."  The  supreme  court,  however,  reversed 
the  judgment,  and  ordered  a  new  trial  upon  an- 
other ground,  «(*.,  that  the  court  had  committed 
an  error  in  charging  the  jury  to  the  effect  that 
the  plaintiff  had  no  right  to  bring  the  action. 
Battersbee  v.  Calkins  (Mich.)  8  Det.  L.  N.  778, 
87  N.  W.  760. 

In  Clark  v.  McNeal,  114  N.  T.  287,  21  N.  B. 
405,  the  court  after  deciding  that  the  rule  that 
if  one  who  has  purchased  real  estate  w*th  full 
notice  of  an  equitable  claim  of  another  thereto 
transfers  it  to  a  bona  fide  purchaser,  the  lat- 
ter not  only  takes  a  good  title,  but  can  trans- 
fer such  title  to  one  who  purchases  with  full 
knowledge  of  the  fact.  Is  subject  to  the  excep- 
tion where  the  transfer  Is  back  to  the  original 
purchaser,  who  was  guilty  of  constructive  fraud 
in  transferring  the  property;  if  it  becomes  re- 
vested In  him,  the  original  equity  will  re- 
attach to  it  In  his  hands,  and,  quoting  from 
Story,  Eq.  Jur.  f  410,  and  Pom.  Eq.  Jur.  f  754, 
in  support  thereof,  said :  "The  authorities  are 
uniform  upon  the  subject,  so  far,  at  least,  as 
they  apply  to  the  facts  of  this  case,"  and  then 
cited  in  support  of  the  statement,  among  others, 
Kost  v.  Bender,  25  Mich.  515 ;  Dan.  Neg.  Inst. 
|  805. 

This  case  does  not  relate  to  negotiable  paper, 
but  is  one  of  th«*  cases  illustrating  the  correl- 
ative rule  in  regard  to  the  rights  of  a  bona 
fide  purchaser  of  real  estate  from  one  who  has 
full  notice  of  the  equitable  claim  of  another 
thereto,  and  of  the  right  of  such  purchaser  to 
transfer  a  good  title  to  one  who  purchases  with 
full  knowledge  of  the  fact  of  such  claim,  and 
of  the  exception  that  the  rule  does  not  apply 
when  the  transfer  is,  back  to  the  original  pur- 
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chaser ;  yet  as  the  court  of  appeals  cited  Kost 
v.  Bender,  25  Mich.  515,  which  was  a  case  re- 
lating purely  to  negotiable  paper,  It  is  deemed 
proper  to  insert  it  here  both  as  an  affirmation 
by  the  New  York  court  of  appeals  of  the  rule, 
laid  down  in  Kost  v.  Bender,  and  also  in  sup- 
port of  the  assertion  of  the  statement  made  In 
the  introduction  hereto,  that  the  rule  and  ex- 
ception in  regard  to  negotiable  instruments,  and 
the  rule  and  exception  In  regard  to  the  purchase 
of  real  property,  are  identical. 

Section  2296,  U.  6.  Rev.  Stat,  provides :  .  "No 
lands  acquired  under  the  provisions  of  this 
chapter  shall  in  any  event  become  liable  to  the 
satisfaction  of  any  debt  contracted  prior  to  the 
issuing  of  the  patent  therefor.*'  < 

A  patent  was  issued  to  the  appellee  in  1878. 
Previous  thereto  he  had  become  indebted  to  the 
appellant,  who  had  afterward  recovered  a  Judg- 
ment sgainst  him,  and  an  order  was  made  by 
the  county  court  reviving  the  judgment.  The 
appellee  brought  this  action,  alleging  facts 
which  he  claimed  rendered  the  land  exempt  from 
liability  for  the  satisfaction  of  the  Judgment* 
and  praying  that  it  be  decreed  to  be  free  from 
the  apparent  lien  thereof.  A  decree  was  ren- 
dered in  favor  of  the  plaintiff,  from  which  the* 
defendant  and  appellant  appealed.  The  patent 
was  issued  In  1878.  In  1885  the  appellee,  the- 
patentee,  and  wife  conveyed  the  lands  to  an- 
other person,  who  In  1886  conveyed  it  to  the 
wife  of  the  appellee.  She  afterward  died, 
and  the  county  court  set  aside  the  land  in  ques- 
tion as  the  homestead  of  her  husband,  the  ap- 
pellee. It  was  conceded  that  the  land  was  not 
subject  to  the  payment  of  the  debt  of  the  ap- 
pellant before  the  appellee  (the  patentee)  con- 
veyed It;  and  that  it  did  not  become  liable  for 
the  debt  in  the  hands  of  his  grantees ;  but  It 
was  urged  that,  having  again  reached  him,  it 
was  liable.  That  while  it  was  not  liable  as  long 
as  he  retained  it,  or  In  the  hands  of  anyone  de- 
riving title  through  him,  still  whenever  he 
should  acquire  a  new  title  to  the  land,  it  would 
then  become  liable.  The  court  said :  "We 
cannot  find  that  the  precise  question  has  ever 
been  determined.  In  the  absence  of  direct  au- 
thority, the  apparent  analogy  of  the  law  of 
commercial  paper  at  once  suggests  itself.  It 
Is  a  familiar  rule  that  if  a  negotiable  Instru- 
ment once  reaches  the  hands  of  a  bona  fide 
holder  for  value,  it  Is  discharged  from  equities, 
although  he  should  transfer  it  to  a  third  person 
with  notice  of  such  equities;  but  still,  If  the 
transferee  should  happen  to  be  the  original 
payee  of  the  instrument,  it  would  be  subject 
to  the  equities  In  his  hands.  This  rule  and  the 
reasons  therefor  are  strongly  stated  by  Judge 
Cooley  In  Kost.  v,  Bender*  25  Mich.  515.     By 
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ment  are  bona  fide  holders  when  they  accept 
the  same  innocently  for  a  valuable  consider- 
ation, although  the  maker  may  have  been 
fraudulently  induced  to  sign  the  same,  un- 
less the  fraud  was  such  as  to  destroy  the 
paper  as  a  monetary  obligation. 

Johnston  Harvester  Co.  v.  McLean,  67 
Wis.  258,  15  N.  W.  177;  Nelson  v.  McDon- 
ald, 80  Wis.  005,  50  N.  W.  893;  Johnson  v. 
Weed  d  G.  Mfg.  Co.  103  Wis.  291,  79  N.  W. 
236;  Mack  v.  Prang,  104  Wis.  1,  45  L.  R. 
A.  407,  79  N.  W.  770;  Verbeck  v.  Bcott,  71 
Wis.  59,  36  N.  W.  600;  Kinney  v.  Kruse,  28 
Wis.  183;  4  Am.  &  Eng.  Enc.  Law,  pp.  330, 
332,  333. 

The  paper  had  a  valid  legal  existence  at 
the  time  it  came  into'  the  hands  of  the 
plaintiffs  and  with  no  actual  notice  to  them 
of  any  condition  whatsoever. 

Lyle  v.  McCormick  Harvesting  Mach.  Co. 


108  Wis.  81,  51  L.  R.  A.  906,  84  N.  W.  18; 
Rehbein  v.  Rahr,  109  Wis.  136,  85  N.  W. 
315. 

Where  drafts  given  for  the  future  deliv- 
ery of  coal  were  discounted  by  a  bank,  with 
knowledge  of  the  consideration  therefor,  it 
can  enforce  them  against  the  acceptor,  when 
discounted  before  maturity  and  before  s, 
breach  of  the  agreement  to  deliver. 

Tradesmen* s  Nat.  Bank  v.  Curtis,  167  N. 
T.  194,  52  L.  R.  A.  430,  60  N.  E.  429;  Davis 
v.  McCready,  17  N.  Y.  230,  72  Am.  Dec 
461. 

A  contemporaneous  collateral  agreement 
when  in  writing  cannot  control  the  opera- 
tion of  the  note  in  the  hands  of  a  third  par- 
ty unless  he  has  notice  of  its  existence. 

4  Am.  &  Eng.  Enc.  Law,  p.  144;  Brinker 
v.  Meyer,  81  Wis.  33,  50  N.  W.  782;  Racine 
County  Bank*  v.  Keep,  13  Wis.  210;  Jilson 


examining  that  case  it  will  be  seen  that  the 
reasons  for  the  rale  are,  that,  while  the  pro- 
tection of  the  innocent  holder  requires  that 
those  taking  from  him  should  also  be  protected, 
It  is  not  very  Important  that  there  should  be 
one  person  in  the  world  incapable  of  succeed- 
ing to  his  equities.  The  rale  protecting  inno- 
cent purchasers  is  for  the  benefit  of  the  pur- 
chaser, and  not  for  the  benefit  of  the  culpable 
payee.  Against  him  the  payor,  were  he  com- 
pelled to  pay  the  paper,  would  have  his  remedy 
by  action,  and  to  avoid  circuity  of  action  If  the 
paper  comes  back  to  his  hands,  the  payor  should 
be  permitted  to  set  up  the  defense."  The  court 
then  held  that  the  reason  for  changing  the  rule 
In  regard  to  commercial  paper  when  it  returned 
to  the  original  payee  was  not  applicable  to  the 
case  before  it.  Brandhoefer  v.  Bain,  45  Neb. 
781.  64  N.  W.  213. 

This  case  is  taken  because  of  its  very  posi- 
tive indorsement  of  what  was  said  by  Judge 
Cooley  in  Kost  v.  Bender,  25  Mich.  515,  in  re- 
gard to  the  general  rule,  and  the  exception 
thereto  which  forms  our  subject,  as  applied  to 
negotiable  paper,  and  its  statements  in  regard 
thereto  are  undoubtedly  correct,  and  in  a  case 
to  which  they  applied  would  be  extremely  ap- 
propriate :  but,  Inasmuch  as  the  court  wound  up 
by  holding  that  the  reason  for  changing  the  rule 
in  regard  to  commercial  paper  when  It  returned 
to  the  original  payee  was  not  applicable  to  the 
case  before  it,  It  Is  somewhat  difficult  to  see 
why  the  judge  who  delivered  the  opinion  went 
into  the  rule  In  regard  to  negotiable  paper  to 
such  length ;  unless  It  Is  found  In  his  statement 
In  the  beginning  that  he  did  it  in  the  absence  of 
■direct  authority  in  regard  to  the  precise  ques- 
tion before  the  court. 

Plaintiff  conveyed  to  defendant  an  interest 
-in  patents  for  $10,000,  and  took  In  payment 
from  the  defendant  three  notes;  $3,000  pay- 
able In  three  months,  $3,500  payable  in  nine 
months  and  $3,500  payable  In  fourteen  months. 
The  note  of  $3,500  payable  in  nine  months 
was  before  Its  maturity  indorsed  by  the 
plaintiff  to  another  person  for  a  valuable  con- 
sideration. Thereafter  an  arrangement  was 
made  between  plaintiff  and  the  person  to  whom 
he  had  transferred  the  note,  by  which  the  plain- 
tiff agreed  to  transfer  to  such  person  certain 
interests  in  the  same  patents,  and  to  take 
therefor  the  defendant's  notes  for  $1,000,  which 
such  other  person  agreed  to  procure.  Accord- 
ingly, by  request  of  such  other  person  and  with 
the  plaintiff's  knowledge,  the  defendant  gave  as 
a  substitute  for  said  note  of  $3,500,  two 
notes,  one  for  $2,500  which  was  paid,  and  the 
note  in  suit,  which  was  dated  back  to  the  day 
of  the  sale  of  the  patents  and  of  the  three 
54  L.  H.  A. 


original  notes.  The  plaintiff  contended  that, 
even  if  the  original  note  of  $8,500  was  invalid 
in  its  inception,  by  reason  of  fraud,  yet  as  It 
passed  before  its  maturity  into  the  hands  of  a 
bona  fide  holder,  and  as  the  note  in  suit,  given 
in  part  substitution  therefor,  was  negotiated 
to  the  plaintiff  upon  a  new  and  valuable  con- 
sideration, the  action  might  be  maintained ;  and 
that  the  last  sale  and  transaction  constituted 
a  sufficient  consideration  to  support  the  note 
in  suit,  and  that  the  alleged  frauds  of  the  for- 
mer transaction  could  not  be  used  to  Impeach  it. 
The  trial  court  declined  so  to  rule,  and  In- 
structed the  jury  that  the  fact  that  the  note 
had,  under  the  circumstances  of  the  case,  passed 
through  the  hands  of  the  third  person,  would 
not  confer  upon  it  any  additional  validity  in 
the  plaintiff's  hands ;  and  that  if  the  last  agree- 
ment was  made  In  Ignorance  by  the  defendant 
of  the  fraud  In  the  first  transaction,  such  fraud 
would  not  be  purged  by  the  second  transaction, 
so  far  as  to  render  the  note  valid  on  its  return 
into  the  hands  of  the  original  perpetrator  of 
the  fraud.  The  jury  returned  a  verdict  for  the 
defendant,  and  the  plaintiff  alleged  exceptions. 
In  overruling  which  the  supreme  judicial  court 
said  :  "It  is  urged  by  the  counsel  for  the  plain- 
tiff that  the  defendant  would  have  been  com- 
pelled to  pay  the  whole  amount  of  the  note  In 
suit  to  the  indorsee  to  whom  the  plaintiff  ne- 
gotiated it  for  value  before  its  maturity,  and 
that  he  could  not  have  set  up  the  ground  of 
defense  on  which  he  now  relies  if  an  action 
had  been  brought  upon  It  by  him.  This  Is  cer- 
tainly true;  but  we  do  not  see  that  the  sug- 
gestion has  any  material  bearing  on  the  rights 
of  the  parties  to  this  suit.  While  the  notes  were 
in  the  hands  of  the  Indorsee,  the  defendant 
still  retained  his  claim  for  damages  against  the 
present  plaintiff.  The  transfer  of  the  note  in 
no  way  affected  or  impaired  the  right  of  the 
plaintiff  to  recover  those  damages.  It  affected 
only  the  form  of  his  remedy,  limiting  it  to  a 
right  of  action  against  the  plaintiff.  But  on 
the  redelivery  of  the  note  to  the  plaintiff,  and 
the  commencement  of  an  action  by  him  to  en- 
force It,  the  remedy  by  recoupment  revived.  Nor 
can  we  see  that  it  Is  at  all  material  that  the 
plaintiff,  when  he  took  back  the  note  In  suit, 
paid  a  valuable  consideration  for  It  to  the  per- 
son to  whom  he  bad  previously  negotiated  it. 
The  rights  of  the  defendant  could  not  be  affected 
by  the  dealings  of  the  plaintiff  with  third  par- 
ties with  whom  he  had  no  concern.  The  plain- 
tiff could  not  purge  the  fraud  with  which  the 
note  was  tainted  so  as  to  get  rid  of  the  claim 
for  damages  on  account  thereof,  which  the  de- 
fendant had  against  him.  This  still  remained 
to  be  enforced,  either  by  a  separate  action,  or 
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v.  Gilbert,  26  Wis.  637,  7  Am.  Rep.  100; 
Know  v.  Clifford,  38  Wis.  651,  20  Am.  Rep. 
28;  Strachan  v.  Muwlow,  24  Wis.  21. 

If  there  was  an  actual  delivery  of  the 
note,  which  was  subject  to  be  defeated  by  a 
condition  subsequent,  the  maker  could  not 
avail  himself  of  the  defense  as  against  an 
innocent  holder;  and  not  as  against  the 
payee  if  he,  himself,  had  negligently  permit- 
ted the  paper  to  be  put  in  circulation. 

McDonald  v.  Provident  Sav.  Life  Aesur. 
Boc.  108  Wis.  213,  84  N.  W.  154;  Rehbein 
v.  Rahr,  109  Wis.  136,  85  N.  W.  315;  Kel- 
ler v.  Schmidt,  104  Wis.  506,  80  N.  W.  035. 

If  negotiable  paper,  fair  on  its  face,  has 
been  put  in  circulation,  contrary  to  the  in- 
tention of  the  maker,  but  by  reason  of  his 
fault  or  negligence,  payment  thereof  may  be 
enforced  by  an  innocent  holder. 


Tiedeman,  Com.  Paper,  §  286;  Dan.  Neg. 
Inst.  {  854. 

Forsting  never  was  an  agent  of  the  com- 
pany, and  he  did  not  represent  himself  so 
to  be.  He  was  a  special  agent  with  limited 
authority,  as  the  defendant  is  presumed  to 
have  known.  Instead  of  incorporating  the 
condition  in  the  note,  he  gave  a  negotiable 
instrument,  and  accepted  a  separate  paper 
giving  him  the  right  to  rescind  the  trans- 
action if  he  should  change  his  mind  within 
the  time  named. 

An  agent  for  collection  without  special 
authority  can  receive  payment  only  in  the 
legal  currency  of  the  country. 

1  Am.  &  £ng.  Enc.  Law,  p.  1027;  Ward 
v.  Smith,  7  Wall.  447,  19  L.  ed.  207;  Chil- 
ton v.  Willford,  2  Wis.  1;  Hall  v.  Btorre,  7 
Wis.  253;  McKindly  v.  Dunham,  55  Wis. 
515,  42  Am.  Rep.  740,  13  N.  W.  485;  State 


by  recoupment,  according  as  the  rules  of  law 
might  make  either  form  of  remedy  appropriate 
and  applicable,  when  the  defendant  sought  to 
avail  himself  of  it."  Sawyer  v.  Wiswell,  9  Al- 
len, 39. 

The  mere  borrower  of  a  note  does  not  become 
a  holder  for  value,  and  stands  no  better  than 
a  mere  donee,  and  gets  no  superior  equity  to 
that  of  the  payee.  If  in  any  case  a  partner- 
ship can  take  a  note  from  one  of  its  members 
free  from  the  equities  binding  him,  this  result 
does  not  follow  when  the  note  is  merely  lent  for 
the  accommodation  of  the  firm.  And  although, 
by  pledging  it,  the  pledgee  might  acquire  the 
rights  of  a  bona  fide  holder  for  value  without 
notice,  yet,  upon  Its  coming  back  into  the  firm's 
hands  again,  the  equity  of  the  maker  would 
revive.  King  v.  Nichols,  188  Mass.  18,  citing 
Sawyer  v.  Wiswell,  9  Allen,  39. 

Certain  officers  of  a  national  bank,  who  were 
also  officers  of  a  real-estate  corporation  or  com- 
pany at  the  instance  of  one  of  them,  who  was  the 
cashier  of  the  bank,  upon  a  pretended  claim  of 
the  bank  against  .the  company  of  120,000  which 
the  evidence  in  the  caw  did  not  sustain,  pro- 
cured a  note  for  that  amount  with  Interest,  and 
a  mortgage  on  all  of  the  real  estate  It  owned 
to  secure  it,  to  be  executed  In  the  name  of  the 
company  to  a  loan  and  trust  company.  The 
company  was  not  Indebted  in  any  amount  to 
the  loan  and  trust  company,  but  the  name  of 
the  latter  was  used  to  deceive  the  officers  of  the 
government,  who  should  be  directed  to  examine 
Into  the  affairs  of  the  national  bank.  The  pre- 
tended proceedings  in  the  way  of  a  resolution 
to  execute  the  note  and  mortgage  on  the  part 
of  some  of  the  officers  of  the  company  were  en- 
tirely Irregular  and  illegal  although  done  by 
a  majority  of  the  directors  thereof.  The  note 
was  Immediately  indorsed  without  recourse  to 
the  before-named  national  bank,  and  it  nego- 
tiated the  note  to  another  national  bank  before 
maturity,  for  value.  In  the  usual  course  of 
trade,  on  two  different  occasions — both  oc- 
casions without  notice,  and  in  good  faith.  The 
note  and  mortgage  were  afterwards  taken  up, 
and  at  the  time  of  the  trial  were  owned  by  the 
first-mentioned  national  bank.  The  relation- 
ship between  the  different  persons,  who  were 
officers  both  of  the  company  and  the  bank,  left 
no  doubt  that  the  circumstances  attending  the 
contraction  of  the  debt  of  $20,000  covered  by 
the  note  and  mortgage,  and  the  manner  in  which 
It  was  executed,  were  known  to  all  of  them ; 
and  they  were  undoubtedly  executed  at  the 
Instance  of  the  cashier  and  manager  of  the 
bank  for  its  benefit.  It  was  held  that  the 
receiver  of  the  national  bank,  for  whose  bene- 
fit the  note  and  mortgage  were  so  executed, 
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held  the  same  subject  to  the  same  defenses  that 
applied  to  the  bank  itself,  and  that  that  bank 
took  the  note  and  mortgage  with  notice  of  all 
defenses  thereto.  It  was  executed  for  a  pre- 
tended Indebtedness  to  a  third  person, — the 
loan  and  trust  company, — although  it  was 
known  by  the  parties  who  acted  for  the  bank 
that  nothing  was  due  to  the  loan  .and  trust 
company  by  the  company  executing  the  note  and 
mortgage,  and  it  was  used  to  enable  the  bank 
to  protect  Itself  against  loss  on  a  debt  of  one 
of  such  persona  Nor  was  anything  cured  or 
strengthened  by  the  negotiation  of  the  note  be- 
fore maturity,  as  collateral  security  for  future 
advances,  to  the  other  national  bank,  on  two 
different  occasions.  It  finally  came  back  into 
the  hands  of  the  original  payee  charged  with 
the  same  equities  and  defenses  as  applied  to  It 
when  first  Issued.  Hatch  v.  Johnson  Loan  ft  T. 
Co.  79  Fed.  828. 

In  an  action  to  foreclose  a  chattel  mortgage 
given  to  secure  two  promissory  notes,  the  court 
found  that  one  of  the  notes  (both  of  which 
were  tainted  with  usury  which  was  a  defense 
to  them  except  they  were  held  by  a  bona  fide 
holder)  was  sold  and  Indorsed  to  a  national 
bank  as  collateral  security  for  a  loan  made  to 
a  state  bank  of  which  the  payee  of  the  note 
was  cashier,  or  to  the  cashier  and  president 
of  the  bank,  they  then  being  the  sole  owners  of 
the  stock  in  the  state  bank,  and  that  such  sale 
and  Indorsement  were  without  knowledge  or 
notice  on  the  part  of  the  national  bank  of  any 
defense  thereto,  and  the  note  was  received  by 
It  as  collateral  security  In  the  ordinary  course 
of  Its  business,  and  for  value ;  that  prior  to  the 
purchase  of  such  note  by  the  plaintiff  It  had 
been  returned  to  another  national  bank,  or  to 
the  president  and  cashier  of  the  state  bank. 
Upon  the  organisation  of  the  national  bank 
last  mentioned  the  president  of  the  state  bank 
was  made  president  thereof  and  the  cashier 
of  the  state  bank  vice  president  thereof.  The 
note  was  purchased  by  the  plaintiff  after  the 
maturity  thereof,  and  he  paid  a  valuable  con- 
sideration therefor  and  its  full  market  value, 
and  purchased  or  obtained  It  from  the  last- 
mentioned  national  bank,  or  of  Its  president 
and  vice  president,  who  were  as  aforesaid  re- 
spectively president  and  cashier  of  the  state 
bank,  the  latter  of  whom  was  the  payee  of  the 
note.  The  trial  court  found  that  at  the  time 
of  the  purchase  be  was  chargeable  with  full 
notice  of  the  consideration  for  which  the  note 
was  given,  and  the  testimony  showed  that  It 
was  returned  to  the  president  of  the  state  bank 
and  the  cashier  (the  payee)  by  the  national 
bank,  to  whom  it  was  negotiated  before  maturity 
before  the  plaintiff    obtained    it     On    appeal 
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Bank  v.  Byrne,  97  Mich.  178,  21  L.  R.  A. 
753,  56  N.  W.  355;  Gibson  v.  Trow,  105 
Wis.  288,  81  N.  W.  411. 

Forsting*s  authority  was  limited  by  the 
nature  of  the  transaction. 

Hoffman  v.  John  Hancock  Mut.  L.  Ins. 
Co.  92  U.  S.  161,  23  L.  ed.  539. 

The  bonds  in  suit  stipulated  for  cash  pay- 
ment, so  defendant  knew  that  the  giving  of 
a  note  to  the  plaintiffs  was  a  special  ar- 
rangement outside  of  their  authority  as 
agents  of  the  company,  and  he  is  therefore 
chargeable  with  notice  of  the  limited  au- 
thority of  Mr.  Forsting. 

The  principal  is  not  bound  by  the  unau- 
thorized acts  of  a  special  agent,  or  by  the 
acts  of  a  general  agent  which  are  beyond 
the  scope  of  his  authority. 

Kelly  r.   Troy  F.  Ins.  Co.  3  Wis.  254; 


Schomer  ▼.  Heclcla  F.  Ins.  Co.  50  Wis.  575* 
7  N.  W.  544;  Rahr  v.  Manchester  F.  Assur. 
Co.  93  Wis.  355,  67  N.  W.  725;  Wood  v. 
Prussian  Nat.  Ins.  Co.  99  Wis.  497,  75  N. 
W.  173;  McDermott  v.  Jackson,  102  Wis. 
419,  78  N.  W.  598;  Godfrey  v.  Schneck,  105 
Wis.  568,  81  N.  W.  656;  Schauer  v.  Queen 
Ins.  Co.  88  Wis.  561,  60  N.  W.  994;  Wicks 
Bros.  ▼.  Scottish  Union  &  Nat.  Ins.  Co.  107 
Wis.  606,  83  N.  W.  781. 

Mr.  H.  W.  Chynoweth,  for  respondent: 
Andrews  &  Smith  are  not  bona  fide  hold- 
ers of  this  note  and  never  have  been.  They 
deposited  in  the  bank  and  got  it  discounted, 
if  at  all,  with  full  knowledge  that  the  note 
was  not  theirs  and  could  not  be  'until  Rob- 
ertson had  accepted  the  delivery  of  the 
bonds  as  his  property.  If  they  paid  the 
company  money,  they  did  it  knowing  that 


the  supreme  court  held  that  the  plaintiff  pur- 
chased the  note  of  the  payee,  and  not  from  the 
national  bank,  who  was  a  bona  fide  holder,  and, 
haying  purchased  the  note  after  maturity  from 
the  payee,  he  was  not  an  Innocent  holder,  but 
took  the  paper  subject  to  the  same  defenses  that 
existed  between  the  original  parties  thereto. 
Koehler  v.  Dodge,  31  Neb.  329,  47  N.  W.  913. 

In  Eckbert  v.  Ellis,  26  Hun,  663,  Hardin, 
J.,  m  delivering  the  opinion  of  the  general  term 
of  the  supreme  court  in  holding  that  a  purchaser 
of  a  promissory  note  before  or  after  its  matur- 
ity may  avail  himself  of  the  title  of  his  assignor, 
after  quoting  from  Field,  J.,  in  Cromwell  v. 
Sac  County,  96  U.  8.  59,  24  L.  ed.  686,  "that 
•whenever  negotiable  paper  has  passed  into  the 
hands  of  a  party  unaffected  by  previous  infirm- 
ities, its  character  as  an  available  security  Is 
established,  and  its  holder  can  transfer  It  to 
others  with  like  Immunity,"  said:  "There  is 
one  exception  to  this  rule,  which  arises  where 
•the  purchase  is  made  by  the  original  payee,  as 
he  is  not  entitled  to  the  protection  which  the 
'rule  gives  to  the  innocent  Indorsee  or  purchas- 
er." 

Plaintiff,  as  agent  of  a  corporation  engaged 
In  manufacturing  grain  separators,  sold  to  de- 
fendant' a  separator  for  threshing  small  grain, 
for  which  the  notes  sued  on  were  executed. 
There  was  a  general  warranty  that  the  machine 
properly  handled  would  thresh  and  clean  grain 
as  well  as  any  other  separator  of  like  size.  The 
notes  in  suit  were  executed  by  the  defendant 
and  assigned  to  the  plaintiff  before  maturity. 
The  notes  were  indorsed  by  him  to  a  national 
bank,  but  were  afterward,  and  before  the  com- 
mencement of  the  action,  reindorsed  to  the 
bank  by  appellant.  (It  would  seem  that  the 
last  is  a  misstatement,  and  that  it  should  read, 
"reindorsed  by  the  bank  to  appellant.")  The 
defendant  alleged  a  breach  of  the  warranty,  and 
that  the  plaintiff  knew  it  at  the  time  he  pur- 
chased the  notes.  The  defense  prevailed,  and 
judgment  was  entered  against  the  plaintiff.  On 
appeal  therefrom  it  was  contended  on  the  part 
of  the  appellant  that,  even  If  it  should  be  held 
that  there  was  a  failure  of  consideration  by 
reason  of  the  breach  of  the  warranty,  then  such 
defense  could  not  prevail,  because  appellant, 
when  he  received  the  notes  from  the  bank,  re- 
ceived them  purged  of  all  defense.  Held  that 
a  party  having  full  knowledge  of  the  defense 
which  a  maker  may  have  to  a  promissory  note 
at  the  time  he  received  it,  may  not  purge  It 
of  an  equitable  defense  by  merely  assigning  the 
notes  to  a  third  party  and  receiving  them  back 
at  a  subsequent  time.  Dollarhlde  v.  Hopkins, 
?2  111.  App.  509. 

Defendant,  a  corporation,  made  its  promis- 
sory note  by  Its  president  payable  to  the  order 
MLHA. 


of  an  estate  of  which  the  president  of  the  cor- 
poration was  the  executor,  who  thereafter  In- 
dorsed it  as  such  executor,  and  it  was  then  In- 
dorsed by  the  plaintiff,  who  alleged  that  he  was 
an  accommodation  indorser  for  the  defendant 
at  Its  request,  and  that  the  defendant  did  not 
pay  the  note,  and  the  plaintiff  was  compelled 
to  and  did,  pay  to  the  national  bank,  the  owner 
and  holder  of  the  note,  the  amount  of  it.  A 
supplemental  affidavit  of  defense  made  by  the 
manager  of  the  corporation  stated,  among  other 
things,  that  the  corporation  was  not  indebted 
to  the  estate,  which  was  the  payee  of  the  note, 
in  any  sum  whatever ;  but,  on  the  contrary,  such 
estate  was  Indebted  to  the  defendant  for  more 
than  the  amount  of  the  note,  and  that  both  the 
executor  and  the  plaintiff  well  knew  these  facts; 
and  that  the  note  was  made  In  pursuance  of 
an  arrangement  between  the  executor  and  the 
plaintiff  for  the  purpose  of  borrowing  a  large 
amount  of  money  with  which  to  pay  a  debt 
owing  by  the  decedent  whose  estate  was  payee, 
to  the  receiver  of  another  corporation,  and 
that  the  plaintiff  well  knew,  at  and  before  the 
making  of  the  note,  that  the  defendant  was 
not  indebted  to  the  estate  of  the  decedent,  and 
that  he  was  not  a  bona  fide  holder  of  said 
note,  but  an  accommodation  indorser  with  full 
knowledge  of  all  said  facts  before  he  Indorsed 
said  note  and  before  he  procured  possession  of 
the  same.  A  rule  for  Judgment  for  want  of 
sufficient  affidavit  of  defense  was  made  abso- 
lute by  the  Judge  before  whom  the  matter  was 
argued,  he  holding  that  no  facts  were  set  out 
which  would  constitute  a  defense  against  re- 
covery on  the  note  at  the  suit  of  the  bank. 
That  the  plaintiff,  who  was  an  accommodation 
indorser,  could  not  have  resisted  the  payment 
at  the  suit  of  the  bank  against  him  upon  his 
indorsement.  He  was  compelled  to  pay  the 
bank.  That  the  want  of  consideration  and  the 
fraud  in  the  original  transaction,  alleged  by  the 
defendant,  could  not  have  availed  him  as  In- 
dorser, or  the  defendant  as  maker,  as  against 
the  bank.  Having  been  compelled  to  pay,  the 
plaintiff  succeeded  to  th«>  right  of  the  bank,  and 
was  affected  by  such  equities  as  It  was  affected 
by,  and  by  none  other.  On  a  writ  of  error  the 
Judgment  was  reversed,  the  supreme  court  hold- 
ing that,  even  if  the  bank  was  a  bona  fide  hold- 
er. Judgment  could  not  be  entered  in  favor  of 
the  plaintiff,  in  the  face  of  the  supplemental  affi- 
davit that  he  knew  of  and  was  a  party  to  the 
fraudulent  arrangement  by  which  the  note  was 
made.  The  bona  fide  title  of  a  holder  protects 
all  subsequent  holders,  as  a  general  rule;  but 
this  protection  does  not  extend  to  a  party  to 
the  original  fraud.  Erie  Boot  ft  Shoe  Co.  v. 
Eichenlaub,  127  Pa.  164,  17  Atl.  889. 
Plaintiffs  were  the  agents  of  a  manufacturer 
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the  note  had  not  yet  taken  effect,  as  they 
were  bound  by  the  knowledge  of  their  agent. 
If  the  company  has  been  paid  money  on 
these  policies,  appellants  can  recover  it 
toack.  They  have  lost  nothing  by  the  trans- 
action, they  gave  no  consideration  for  this 
note,  they  are  in  the  law  parties  to  the 
whole  transaction  as  it  took  place,  just  as 
though  they  made  the  agreement  with  Rob- 
ertson themselves,  and  they  cannot  put 
themselves  in  an  attitude  under  those  cir- 
cumstances where  they  can  take  advantage 
of  their  own  wrong. 

Marshall,  J.,  delivered  the  opinion  of 
the  court: 

The  view  we  take  of  this  case  renders  it 
unnecessary  to  consider  the  question  of 
whether  the  instrument  sued  on  ever  be- 
-came   the   promissory   note   of  respondent. 


Conceding  that  it  did,  it  is  not  enforceable 
in  the  hands  of  plaintiffs  if  the  condition 
on  which  it  was  delivered  to  their  agent, 
For  sting,  is  binding  upon  them,  upon  the 
ground  that  they  are  not  bona  fide  holders 
of  the  paper.  What  that  condition  was  is 
too  clear  for  controversy.  It  was  compe- 
tent to  show  that  the  word  "duebill,"  found 
in  the  receipt  given  by  Forsting,  referred  to 
the  note,  upon  the  plainest  principles  of 
evidence;  so  there  can  be  no  question  but 
that  the  delivery  of  the  note  was  made  up- 
on condition  that  if  respondent  elected  to 
and  did  return  the  bonds  as  not  satisfac- 
tory, within  thirty  days,  it  should  be  deliv- 
ered back  to  him. 

It  is  said  appellants  became  the  bona  fide 
holders  of  the  note  because  they  paid  full 
value  therefor  to  their  principal  without 
notice  of  the  condition  upon  which  it  was 


-of  guano,  and  as  such,  by  their  local  agent,  sold 
to  the  defendant  a  lot  of  guano,  and  warranted 
the  same  to  be  a  good  fertilizer,  taking  a  note 
for  the  price  payable  to  themselves.  After- 
wards, before  the  note  became  due,  they  became 
the  real  owners  of  the  note  by  arrangement  be- 
tween themselves  and  the  manufacturer.  It 
-was  held  that  the  plaintiffs  were  not  such  bona 
<flde  purchasers  without  notice  of  defendant's 
note  as  that  defendant  could  not  set  up  as  a 
plea  that  the  guano  was  of  no  value,  even 
though  It  was  not  shown  that  plaintiffs  knew 
It  to  be  of  no  value  at  the  time  they  became 
the  real  owners  of  the  note.  Bolt  v.  White- 
head, 50  Ga.  76. 

P.  sold  a  boat  to  B.,  May  8,  1880.  E.  mort- 
gaged to  P.  on  the  same  day.  B.  sold  to  B. 
some  time  thereafter.  B.  sold  to  a  corpora- 
t'on,  January  17,  1890.  P.'s  mortgage  from 
B.  was  recorded  March  6,  1890.  The  corpora- 
tion sold  to  W.  March  7,  1890,  and  the  bill  of 
sale  was  recorded  March  8,  1890.  Upon  the 
same  day  W.  gave  his  note  at  thirty  days  and 
mortgage  to  B.,  and  the  mortgage  was  duly  re- 
•corded.  B.  sold  this  note  and  mortgage  to  O. 
March  28,  1890,  before  the  note  had  fallen  due. 
B.  had  notice  of  the  P.  mortgage  when  he  bought 
■from  B.  It  did  not  appear  that  the  corporation 
bad  any  notice  of  that  mortgage  when  It  bought 
from  B.,  and  at  that  time  the  mortgage  was  not 
recorded.  The  court  held  that  it  was  clear 
that  the  corporation  was  a  bona  fide  purchaser 
of  the  boat  from  B.f  and,  as  its  title  was  re- 
corded before  the  P.  mortgage  was  recorded.  It 
-did  not  take  subject  to  that  mortgage.  It  had 
neither  actual  nor  constructive  notice  of  the 
•existence  of  that  lien.  Whether  W.  had  notice 
of  the  lien  or  not,  he  took  all  the  right  In  the 
4>oat  Which  the  corporation  could  convey,  and 
therefore  he  also  held  his  title  to  the  boat  free 
.from  the  P.  mortgage.  When  W.  conveyed  to 
B.  the  title  to  the  boat  as  a  mortgagee  revested 
In  him  who  had  been  guilty  of  the  original  fraud 
in  selling  a  boat,  which  he  knew  to  be  mort- 
gaged, free  from  that  mortgage.  As  against 
him,  P.'s  equity  was  revived,  and  B.  held  the 
•mortgage  on  the  boat  subject  and  junior  to  the 
P.  mortgage.  It  was  held,  further,  that  O. 
was  bound  to  know  that  If  B.,  with  actual  no- 
tice of  the  P.  mortgage,  had  sold  the  boat  to 
the  corporation  free  from  the  mortgage,  the 
-subsequent  revesting  of  the  title  In  B.  would 
revive  the  equity  which  P.  held  against  B.  when 
tie  first  purchased  the  boat  from  E.,  and  would 
.give  P.'s  mortgage  priority  over  B.'s  and  that 
it  therefore  followed  that  O.'s  position  in  re- 
ceiving a  mortgage  from  B.  was  exactly  the 
-same  as  if  neither  the  corporation  nor  W.  had 
Intervened  In  the  chain  of  title,  for  he  was 
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bound  to  know  that  he  could  get  from  B.  noth- 
ing more  than  a  title  affected  by  the  same 
equity,  in  favor  of  the  P.  mortgage  with  which 
B.'s  original  title  was  affected.  The  W.  B. 
Cole,  8  C.  C.  A.  78,  16  U.  S.  App.  834,  59  Fed. 
183. 

In  1882  the  British  Parliament  passed  an  act 
to  codify  the  law  relating  to  bills  of  exchange, 
cheques,  and  promissory  notes  (45  a-  46  Vict, 
chap.  61),  in  which  It  was  provided,  among 
other  things: 

Sec.  29.  (1).  A  holder  in  due  course  is  a  hold- 
er who  has  taken  a  bill,  complete  and  regular 
on  the  face  of  it,  under  the  following  conditions, 
namely : 

(a)  That  he  became  the  holder  of  It  before  It 
was  overdue,  and  without  notice  that  It  had 
been  previously  dishonored.  If  such  was  the 
fact. 

(b)  That  he  took  the  bill  in  good  faith  and 
for  value,  and  that,  at  the  time  the  bill  was  ne- 
gotiated to  him,  he  had  no  notice  of  any  de- 
fect in  the  title  of  the  person  who  negotiated  it. 

(2)  In  particular  the  title  of  a  person  who 
negotiates  a  bill  is  defective  within  the  mean- 
ing of  this  act  when  he  obtained  the  bill,  or 
the  acceptance,  by  fraud,  duress,  or  force  and 
fear,  or  other  unlawful  means,  or  for  an  Illegal 
consideration,  or  when  he  negotiates  It  in 
breach  of  faith,  or  under  such  circumstances  as 
amount  to  a  fraud. 

(3)  A  holder  (whether  for  value  or  not), 
who  derives  his  title  to  a  bill  through  a  holder 
in  due  course,  and  who  is  not  himself  a  party 
to  any  fraud  or  illegality  affecting  It,  has  all 
the  rights  of  that  holder  in  due  course,  as  re- 
gards the  acceptor  and  ail  parties  to  the  bill 
prior  to  that  holder. 

The  foregoing  sections  all  apply  to  bills  of 
exchange,  but  by  |  89  of  the  same  act  It  is  pro- 
vided that  their  provisions  apply  to  promissory 
notes. 

In  1897  a  uniform  negotiable  instruments 
act,  copied  substantially  from  the  English  act 
above  mentioned,  revised  and  amended  by  the 
conference  of  commissioners  on  uniform  state 
laws,  became  a  law  in  the  states  of  Colorado, 
Connecticut,  Florida,  and  New  York.  In  1900 
eleven  other  states,  and  by  act  of  Congress  the 
District  of  Columbia,  had  adopted  the  same  act. 

It  would  seem  from  the  foregoing  that  In 
Great  Britain  and  in  the  fifteen  states  men- 
tioned and  in  the  District  of  Columbia  the  gen- 
eral rule  as  herein  alluded  to,  and  the  exception 
to  that  rule  which  forms  the  subject  of  the 
note,  have  been  confirmed  and  adopted  by  stat- 
ute. P.  H.  V. 
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taken  for  them  by  Forsting.  True,  they  did 
not  have  actual  notice  of  such  condition, 
but  by  well-settled  principles  of  law  they 
had  constructive  notice,  if  what  Forsting 
did  was  within  the  actual  or  apparent  scope 
of  his  agency;  and  if  it  was  not,  they  are 
chargeable  just  the  same  and  are  bound  ac- 
cordingly, because  they  insisted  on  reaping 
the  benefit  of  his  transaction  after  having 
knowledge  of  the  facts.  Upon  receiving 
such  knowledge,  if  they  did  not  intend  to 
ratify  such  transaction,  they  should  have 
promptly  repudiated  it  and  offered  to  re- 
turn the  note.  McDermott  v.  Jackson,  97 
Wis.  64,  72  N.  W.  375;  Wilson  v.  Oroelle, 
83  Wis.  530,  53  N.  W.  900;  Perkins  v. 
Boothby,  71  Me.  91;  First  Nat.  Bank  v. 
Oberne,  121  111.  25,  7  N.  E.  85;  Mechem, 
Agency,  §  167. 

The  further  claim  is  made  that  plaintiffs 
are  bona  fide  holders  of  the  paper  because 
they  purchased  it  from  their  indorsee,  who 
was  an  innocent  holder  thereof,  paying  full 
value  therefor,  and  that  the  trial  court 
erred  in  refusing  to  permit  proof  of  such 
repurchase  for  value.  In  that,  they  invoke 
the  familiar  common-law  rule,  which  has 
recently  been  added  to  the  statute  law  of 
the  state,  f  1676-28,  chap.  356,  Laws  1899, 
that  the  holder  of  commercial  paper  may 
recover  on  the  strength  of  the  title  of  a 
precedent  innocent  holder,  regardless  of 
knowledge  on  his  part  of  fraud  which  would 
defeat  it  in  the  hands  of  the  payee  named 
therein.  Verbeck  v.  Scott,  71  Wis.  59,  64, 
36  N.  W.  000.  That  rule  is  stated  in  the 
books,  particularly  in  judicial  opinions, 
generally,  in  such   a   way   as   to   lead   one 


astray  who  is  not  familiar  with  the  law  on 
the  subject,  as  to  the  extent  of  its  applica- 
tion. It  is  not  a  universal  rule.  It  doe* 
not  apply  to  a  case  like  this,  where  the 
payee  of  the  paper,  being  so  circumstanced 
at  the  start  that  he  cannot  recover  thereon,, 
transfers  it  to  an  innocent  third  party  for 
value,  and  subsequently  purchases  it  back 
for  value.  Under  such  circumstances  the 
payee  cannot  lean  for  support  on  the  inno- 
cence of  his  vendee.  His  position  is  the 
same  when  he  comes  into  possession  of  the 
paper  the  second  time  as  when  he  first  pos- 
sessed it.  One  would  say  that  must  be  the 
law  without  reference  to  authority;  other- 
wise a  person  might  become  possessed  of 
the  promissory  note  of  another  by  the  gross- 
est of  frauds  and  by  selling  it  to  an  inno- 
cent third  person  for  value  and  subsequent- 
ly repurchasing  it  enforce  the  same  against 
the  maker.  The  law  contains  no  such  open* 
door  as  that  for  the  successful  perpetration 
of  fraud.  Tod  v.  Wick  Bros.  36  Ohio  St. 
370;  Sawyer  v.  Wiswell,  9  Allen,  39;  Kost 
v.  Bender,  25  Mich.  518;  Vorce  v.  Rosen- 
bery,  12  Neb.  44S,  11  N.  W.  879;  Charitan 
Plow  Co.  v.  Davidson,  16  Neb.  374,  20  N. 
W.  256;  Camp  v.  Sturdevant,  16  Neb.  693,. 
21  N.  W.  449.  We  are  unable  to  find  that 
the  rule  contended  for  by  appellants  has 
ever  been  applied  to  a  case  like  this.  If  au- 
thority to  that  effect  could  be  found,  we 
would  be  compelled,  to  reject  it  as  out  of 
harmony  with  the  settled  law  on  the  sub- 
ject and  contrary  to  every  principle  of  jus- 
tice upon  which  the  law  is  founded. 

The  judgment  of  the  Circuit  Court  is  of- 
firmed. 
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FIDELITY     &     CASUALTY     COMPANY, 

Plft.  in  Err., 
v. 

T.  H.  FREEMAN,  Admr.,  etc.,  of  C.  C.  H. 
Burton,  Deceased. 

(48  C.  C.  A.  692,  109  Fed.  847.) 

1.  Sntclde  of  the  Insured  is  not  so  con- 
cluslvely  shown  as  to  require  the  taking 
of  an  action  on  the  policy  from  the  jury, 
by  evidence  that,  having  been  upon  a  train, 
he  was  found  by  the  side  of  the  track  mortal- 
ly wounded,  that  for  some  time  he  had  been 
in  straitened  financial  circumstances,  his 
property  being  heavily  encumbered  and  about 
to  be  sold,  that  he  had  failed  in  an  attempt 
to  effect  a  loan,  had  been  guilty  of  forgery 
and  false  representations  for  which  he  was 
threatened  with  prosecution,  and  had  recent- 
ly been  making  efforts  to  secure  as  much 
accident  Insurance  as  possible,  where  it  also 
appears  that  he  had  four  daughters  depend- 
ent upon  him  for  support,  for  whom  he  had 
a  strong  affection,  was  a  man  of  sanguine 
temperament,  accustomed  to  carry  consider- 


able insurance,   and  that  his  property  sold 
for  enough  to  pay  all  bis  debts. 

2.  The  refusal  to  instruct  the  Jury  that 
the  burden  of  proving  that  the  insured 
did  not  come  to  his  death  through  causes 
from  liability  for  which  the  policy  excepts 
the  Insurer  is  upon  the  one  suing  on  the 
policy  cannot  be  questioned  for  the  first 
time  on  appeal. 

3.  A  new  action  is  not  brought  by  the 
substitution  of  plaintiff  as  adminis- 
trator with  the  will  annexed  after  the  find- 
ing and  probate  of  the  will,  for  himself  as 
simple  administrator,  in  an  action  on  an  in- 
surance policy,  so  as  to  give  the  insurer  the 
benefit  of  the  expiration  of  the  time  limited 
for  the  bringing  of  the  suit,  which  occurs 
before   the   substitution   is   made. 

4.  A  statute  is  not  void  for  gjrantlns? 
special  rights,  privileges,  immunities,  or 
exemptions,  which,  by  not  being  applicable 
to  companies  doing  business  on  the  assess- 
ment plan,  thereby  exempts  them  from  a 
provision  that  false  representations  in  appli- 
cations for  life  or  casualty  insurance  shall 
not  avoid  the  policy  unless  made  with  actual" 


Notk. — For  cases  in  this  series  as  to  pre- 
sumption and  burden  of  proof  in  respect  to 
suicide  of  deceased  person,  see  Mutual  L.  Ins. 
Co.  v.  Wiswell  (Kan.)  35  L.  R.  A.  258,  and  note 
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on  page  263 ;  Johns  v.  Northwestern  Mut.  Re- 
lief Asso.  (Wis.)  41  L.  R.  A.  587 ;  and  8tandard> 
Life  &  Accl.  Ins.  Co.  v.  Thornton  (C.  C.  App. 
6th  C.)  49  L.  R.  A.  116. 
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Intent  to  deceive,  or  unless  they  Increase  the 
risk. 
*>•  An  accident  lninrance  company 
cannot  lnslut  on  the  invalidity  of  a  stat- 
ute for  unconstitutional  discrimination 
against  Are  Insurance  companies. 

(June  4,  1901.) 

ERROR  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Middle  District  of 
Tennessee  to  review  a  judgment  in  favor  of 
plaintiff  in  an  action  brought  to  recover 
the  amount  alleged  to  be  due  on  an  accident 
insurance  policy.    Affirmed. 

Statement  by  BeTerena,  Circuit  Judge: 
This  is  an  action  at  law,  removed  into  the 
court  below  from  the  circuit  court  for  Wil- 
son county,  Tennessee,  upon  the  petition  of 
the  above-named  plaintiff  in  error.  The 
plaintiff  sued  as  the  administrator  of  C.  C. 
H.  Burton,  deceased,  to  recover  upon  an  acci- 
dent policy  issued  to  the  said  Burton  March 
26,  1896,  in  the  sum  of  $2,500,  in  case  of 
death,  with  provision  for  a  weekly  indem- 
nity for  injuries  not  resulting  in  death ;  the 
policy  to  be  in  force  for  one  year.  Injuries 
self-inflicted,  whether  resulting  fatally  or 
not,  were  excluded  by  the  terms  of  the  pol- 
icy. So,  also,  were  all  injuries  received 
"while  or  in  consequence  of"  the  insured  be- 
ing affected  by  (among  other  things)  "ver- 
tigo, fits,  or  any  disease  or  bodily  infirmity." 
One  of  the  conditions  was  that*  no  suit 
should  be  brought  upon  the  policy  unless 
begun  within  six  months  from  the  time  of 
death  or  other  injury.  The  insured  came 
to  his  death  on  the  8th  of  September,  1896, 
from  injuries  received  by  him  from  falling 
off,  or  throwing  himself  off,  a  railroad  train 
on  the  4th  of  the  same  month.  Freeman 
was  appointed  administrator  of  his  estate 
by  the  proper  probate  court,  and  qualified 
as  such,  it  being  then  supposed  that  Burton 
died  intestate.  Upon  a  representation  that 
the  estate  was  insolvent,  the  administration 
thereof  was  removed  under  a  provision  of  a 
state  statute  into  the  chancery  court.  The 
insurance  company  having  denied  its  liabil- 
ity, Freeman  brought  this  suit  in  January, 
1897,  having  received  his  letters  of  adminis- 
tration. On  April  19,  1897,  a  will  made  by 
Burton,  which  had  meantime  been  discov- 
ered, was  probated,  and  it  was  ordered  that 
letters  testamentary  be  issued  to  Freeman, 
as  administrator  with  the  will  annexed,  and 
on  the  same  day  he  qualified  as  such.  But 
on  the  26th  of  April,  1897,  in  the  proceed- 
ing pending  in  the  chancery  court,  the  heirs 
and  distributees  of  Burton  entered  into  an 
agreement  that  the  will  should  "be  set  aside, 
and  for  nothing  held,  and  that  the  estate  of 
said  Burton  shall  be  settled  as  if  no  will  was 
ever  probated."  Thereupon  the  chancery 
court,  reciting  this  agreement,  ordered  that 
it  be  "in  all  things  confirmed  and  approved, 
and  is  made  the  decree  of  this  court.  The 
estate  of  said  C.  C.  H.  Burton  will  be  set- 
tled in  accordance  with  said  agreement,  and 
without  any  reference  to  the  will,  which 
has  been  probated."  Meantime,  by  leave  of 
the  court,  the  declaration  in  the  present  suit 
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was  amended  by  making  Freeman,  as  td- 
ministrator  with  the  will  annexed,  a  party 
plaintiff  in  the  case,  and  it  was  ordered 
that  "this  cause  will  hereafter  proceed  in 
the  name  of  Freeman  in  his  double  capac- 
ity of  administrator  and  of  administrator 
with  the  will  annexed."  To  the  mainte- 
nance of  the  suit  the  insurance  company  in- 
terposed several  defenses,  as  follows:  (1) 
That  the  deceased  came  to  his  death  by  sui- 
cide; (2)  that,  for  aught  that  appeared,, 
the  defendant's  falling  off  the  train  was  in 
consequence  of  vertigo,  fits,  or  some  disease 
or  bodily  infirmity;  (3)  that  the  suit 
abated  upon  the  probating  of  the  will  of  the 
deceased  and  the  appointment  of  Freeman 
as  administrator  with  the  will  annexed,  and 
that  upon  the  amendment  of  the  declaration 
by  bringing  in  Freeman  aa  administrator 
with  the  will  annexed  a  new  suit  waa 
brought,  and  this  more  than  six  months  aft- 
er the  death  of  the  assured.  Another  ques- 
tion arose  upon  the  pleadings,  involving  the 
effect  of  the  representations  made  by  the 
deceased  upon  which  the  policy  in  suit  waa 
issued.  The  22d  section  of  chapter  160  of 
the  Acta  of  Tennessee,  passed  in  1805,  en- 
titled "An  Act  to  Govern  and  Regulate  the 
Business  of  Insurance,  Other  Than  Life  and 
Casualty  Insurance  upon  the  Assessment- 
Plan,  and  to  Repeal  All  Laws,  or  Parts  of 
Laws,  in  Conflict  with  This  Act,"  is  as'  fol- 
lows: "No  written  or  oral  misrepresenta- 
tion or  warranty  therein,  made  in  the  nego- 
tiation of  a  contract  or  policy  of  insurance,, 
or  in  the  application  therefor  by  the  as- 
sured, or  in  his  behalf,  shall  be  deemed  ma- 
terial, or  defeat  or  void  the  policy,  or  pre- 
vent its  attaching,  unless  such  misrepre- 
sentation is  made  with  actual  intent  to  de- 
ceive, or  unless  the  matter  represented  in- 
creases the  risk  of  loss."  For  the  insur- 
ance company  it  was  contended  that  thia 
statute  was  unwarranted  class  legislation, 
and  was  unconstitutional.  These  are  the 
four  principal  points  here  presented  for  re- 
view. The  case  was  tried  before  a  jury^ 
At  the  close  of  the  testimony  the  defendant 
prayed  for  an  instruction  from  the  court 
that  a  verdict  should  be  rendered  in  its- 
favor  upon  the  ground  that  it  was  clearly 
established  that  the  death  of  the  insured 
was  by  suicide.  This  instruction  was  re- 
fused, and  a  verdict  was  rendered  in  favor 
of  the  plaintiff.  The  insurance  company 
brings  the  case  here  on  writ  of  error. 

Argued  before  Lurton,  Day,  and  Sever- 
ens,  Circuit  Judges. 

Mr.  Albert  D.  Marks,  for  plaintiff  in 
error: 

The  court  should  have  directed  a  verdict 
in  favor  of  plaintiff  in  error,  the  evidence 
showing  that  the  decedent  came  to  his  death 
by  suicide,  and  not  by  accident,  within  the 
meaning  of  the  policy.  - 

The  burden  of  proof  was  on  the  defendant 
in  error  to  show  that  the  injuries  were  not 
received  as  the  result  of  decedent's  falling 
from  the  train  in  consequence  of  vertigo,, 
fits,  or  any  disease  or  bodily  infirmity. 

The  discovery  and  probate  of  the  will 
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voked  the  grant  of  the  letters  of  administra- 
tion, and  the  suit  could  not  be  continued 
by  T.  H.  Freeman  as  administrator;  and, 
there  being  no  privity  between  the  titles 
which  he  took  in  his  two  representative 
capacities,  his  suit  as  administrator  cannot 
inure  to  the  benefit  of  himself  as  administra- 
tor with  the  will  annexed;  and  the  amend- 
ment allowing  him  to  maintain  the  suit  in 
the  latter  capacity  does  not  relate  to  the 
suing  out  of  the  summons,  but  requires  the 
suit  to  be  taken  as  having  been  instituted 
on  the  date  of  the  amendment. 

Brown  v.  Pender gast,  7  Allen,  427; 
Grant  v.  Chamberlin,  4  Mass.  611;  Taylor 
v.  Savage,  I  How.  282,  11  L.  ed.  132;  Kane 
v.  Paul,  14  Pet.  39,  10  L.  ed.  344;  Yeaton  v. 
Lynn,  5  Pet.  231,  8  L.  ed.  107;  Woerner, 
Am.  Law  of  Administration,  274;  Tidd,  Pr. 
$48;  National  Bank  v.  Stanton,  116  Mass. 
438;  Jetcett  v.  Jewett,  5  Mass.  275;  Bige- 
lotr  v.  Bigelow,  4  Ohio,  149,  19  Am.  Dec. 
-591;  Hughlett  v.  Hughlett,  5  Humph.  466; 
Wilson  v.  Bothwell,  50  Ala.  378;  Morrison 
v.  Cones,  7  Blackf.  593;  Cuppy  v.  Coffman, 
«2  Iowa,  214,  47  N.  W.  1005;  Broach  v. 
Walker,  2  Ga.  428;  Hunt  v.  Wilkinson,  2 
€all  (Va.)  49,  1  Am.  Dec.  534. 

The  amendment  permitting  T.  H.  Free- 
man to  sue  in  his  new  capacity  as  adminis- 
trator with  the  will  annexed  was  certainly 
an  amendment  changing  the  form  of  action, 
and  its  effect  must  be  restricted  to  the  time 
when  it  was  allowed. 

Crofford  v.  Cothran,  2  Sneed,  492;  Flat- 
ley  v.  Memphis  &  C.  R.  Co.  9  Heisk.  230. 

Section  22  of  chapter  160  of  the  Acts  of 
1895  is  unconstitutional  and  void. 

Btratton  Claimants  v.  Morris  Claimants, 
$9  Tenn.  497,  sub  nam.  Dibrell  v.  Lanier,  12 
L.  R.  A.  70,  15  8.  W.  87;  Cooley,  Const. 
Lim.  p.  523. 

Messrs.  Stokes  A  Stokes,  for  defendant 
in  error: 

This  action  could  be  maintained  by  Free- 
man in  his  individual  name,  or  as  adminis- 
trator, or  as  administrator  with  the  will 
annexed,  or  in  all  three  capacities  jointly. 

Kane  v.  Paul,  14  Pet.  33,  10  L.  ed.  311. 

The  finding  and  probating  of  the  will  did 
not  revoke  the  appointment  of  Freeman  as 
administrator. 

Franklin  v.  Franklin,  91  Tenn.  126,  18  S. 
*W.  61;  Fisher  v.  Bassett,  9  Leigh,  119,  33 
Am.  Dec.  227. 

Such  an  amendment  as  the  one  in  this  case 
relates  to  the  date  at  which  the  suit  was 
instituted. 

Nance  v.  Thompson,  1  Sneed,  321 ;  Burgie 
t.  Parks,  11  Lea,  84;  Augusta  Mfg.  Co.  v. 
Vertrces,  4  Jjea,  75. 

An  administrator  and  an  administrator 
with  the  will  annexed  are  privies. 

Stacy  v.  Thrasher,  6  How.  45,  12  L.  ed. 
337;  Greenl.  Ev.  f  523;  Fuller  v.  Mouory, 
18  R.  I.  428,  28  Atl.  606. 

If  there  is  anything  in  the  stipulations  of 
the  policy  that  would  defeat  its  collection 
if  the  facts  are  that  way,  it  is  a  matter  of 
•defense  that  must  be  pleaded. 

Beach,  Ins.  5  260;  Piedmont  &  A.  L.  Ins. 
<7o.  v.  Etcing,  92  U.  S.  377,  23  L.  ed.  610. 
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The  facts  fail  to  bring  this  ease  within 
the  rule  permitting  the  court  to  direct  the 
verdict  of  the  jury. 

Chicago  G.  W.  H.  Co.  v.  Healy,  30  C.  C 
A.  11,  57  U.  S.  App.  513,  86  Fed.  245. 

Severest,  Circuit  Judge,  delivered  the 
opinion  of  the  court: 

1.  It  is  contended  that  the  evidence  estab- 
lished beyond  doubt  that  the  deceased  com- 
mitted suicide,  and  that  the  court  should, 
for  that  reason,  have  instructed  the  jury 
that  the  plaintiff  was  not  entitled  to  recov- 
er.   The  evidence  upon  which  this  peremp- 
tory instruction  was  asked  tended  to  show 
that  for  some  time  prior  to  his  death  Burton 
had    been    in    straitened    financial    circum- 
stances; that  his  property  was  heavily  en- 
cumbered; that  his  house,  which  was  mort- 
gaged, and  his  personal  property,  which  had 
!>een  seized  on  execution,  were  about  to  be 
sold;  that  he  had  just  before  been  making 
strenuous  efforts  to  borrow  money  to  tide 
him  over  his  distress,  h*t  had  failed;  that 
he  had  forged  a  mortgage,  and  the  certifi- 
cate of  acknowledgment  thereof,  on  which 
he  had  made  an  attempt  to  borrow  money; 
that  he  had,  a  year  before,  borrowed  money 
upon  false  representations  in  regard  to  the 
freedom  of  his  property  from  encumbrances ; 
that  he  was  being  threatened  with  prosecu- 
tion for  these  offenses;   that  he  had  four 
daughters  living  at  home  with  him,  who 
were  dependent  upon  him  for  support;  and 
that  just  before  his  death  he  had  been  mak- 
ing efforts  to  secure  as  much  accident  in- 
surance as  possible  in  addition  to  that  which 
he  was  then  carrying,  and  had  succeeded  in 
effecting  enough   to   make   in  all   $16,000. 
But  it  was  also  shown  that  he  was  a  man  of 
sanguine  temperament,  that  he  had  been  ac- 
customed to  keep  considerable  insurance  up- 
on his  life  and  against  accidents,  and  that 
after  his  death  his  property  sold  for  enough 
to  pay  off  all  his  debts.    At  the  time  of  his 
death  he  was  returning  home  from  an  inef- 
fectual effort  to  raise  money  to  save  his 
home   and   personal    property   from   forced 
sale.    He  was  last  seen  before  his  injury 
upon  the  platform  of  the  car  on  which  he 
was  riding,  and  not  long  afterwards   was 
found  by  the  side  of  the  track,  mortally  in- 
jured.   No  doubt  these  circumstances,  taken 
together,  were  well  calculated  to  excite  grave 
suspicion  that  the  assured  had  thrown  him- 
self from  the  train  with  intent  to  destroy 
himself,  but  they  were  by  no  means  conclu- 
sive; nor  did  they  so  clearly  demonstrate 
that  conclusion  as  to  compel  the  finding  by 
the  jury  that  it  must  be  so.    Taking  into 
account,  in  connection  with  all  the  circum- 
stances above  enumerated,  the  common  in- 
stinct of  mankind  to  hold  on  to  life,  and  his 
strong  affection  for  his  daughters,  and  his 
earnest   purpose   to    care   for    and    protect 
them,  we  cannot  say  that  it  would  be  unrea- 
sonable to  conclude  that  the  death  of  the 
assured  was  accidental,  and  not  purposed. 
Tt  was  a  question  upon  which  the  minds  of 
jurors  might  fairly  be  convinced  that  the 
fact  was  one  way  or  the  other.    The  legal 
presumption  was  against  the  fact  of  sui- 


1901. 


Fidelity  &  Casualty  Co   v.  Freeman. 


683 


cide,  and  the  burden  of  proof  was  upon  the 
insurer.  In  these  circumstances  there  was 
no  error  in  refusing  the  instruction  re- 
quested. 

2.  It  is  further  contended  here  that  the 
jury  should  have  been  instructed  that  the 
burden  of  proof  was  upon  the  plaintiff  to 
prove  that  the  deceased  did  not  come  to  his 
death  in  consequence  of,  or  while  suffering 
from,  vertigo,  fits,  or  other  disease.  But 
we  are  unable  to  find  in  the  record  any  re- 
quest by  the  plaintiff  in  error  to  instruct 
the  jury  upon  this  point,  or  any  exception 
to  such  part  of  the  charge  as  might  in- 
ferential ly  imply  the  contrary  of  what  is 
now  insisted  upon  as  the  correct  theory  up- 
on the  subject.  This  being  so,  the  ques- 
tion is  not  before  us.  It  is  useless  to  cite 
authority  upon  a  proposition  so  well  settled. 
Moreover,  the  bill  of  exceptions  indicates 
that,  when  the  case  came  to  go  to  the  jury, 
it  was,  without  objection  by  either  party,  re- 
duced by  the  court,  so  far  as  the  facts  were 
involved,  to  the  single  question  whether  the 
assured  came  to  his  death  by  suicide  or  not. 

3.  Another  supposed  error  assigned  is 
that  the  probate  of  the  will  revoked  the 
plaintiff's  letters  of  administration,  and  that 
the  amendment  by  which  he  was  permitted 
to  proceed  with  the  case  as  adminstrator 
with  the  will  annexed  operated  to  the  ef- 
fect of  enabling  him  to  bring  a  new  suit,  and 
that  the  six  months  allowed  for  bringing 
the  action  had  expired  before  the  amend- 
ment was  made.  If  this  question  had 
arisen  upon  the  early  common  law  of  Eng- 
land, it  might  be  attended  with  difficulty  on 
account  of  the  widely  different  character  of 
an  executor  from  that  of  an  administrator 
at  that  time.  The  executor  derived  his  au- 
thority from  the  will.  He  was  not  an  offi- 
cer of  the  court,  but  was  regarded  as  a 
trustee  for  the  purposes  declared  by  the  tes- 
tator, and  could,  before  probate,  do  nearly 
all  things  required  for  the  settlement  of  the 
estate  except  that  he  could  not  bring  suits 
in  the  courts.  The  probate  was  for  the  pur- 
pose of  definitely  determining  his  character, 
and  establishing  it  once  for  all,  and  ena- 
bling him  to  make  profert  of  his  authority 
in  the  manner  required  by  the  practice  of 
the  courts.  Ordinary  administration  was  in 
derogation  of  his  rights  as  executor,  which 
could  not  be  thus  taken  away.  And  it  was 
at  one  time  held  that  such  an  adminstra- 
tion  was  void  upon  the  subsequent  produc- 
tion and  probate  of  a  will.  But  later  on  the 
rule  was  modified  so  as  to  apply  only  to 
those  cases  in  which  administration  had 
actually  deprived  the  executor  of  some 
right,  and  not  to  those  cases  in  which  only 
the  rights  of  other  persons  interested  in  the 
estate  were  concerned,  in  which  latter  case 
the  administration  was  voidable  only.  In 
this  country  the  rule  itself  has  been  much 
further  restricted,  if  not  obliterated,  by  the 
effect  of  statutory  regulations  in  all  the 
states  in  regard  to  the  settlement  of  estates 
of  deceased  persons.  Here,  for  all  the  pur- 
poses of  administering  the  estate,  an  execu- 
tor is  charged  with  the  same  duties  as  an 
Administrator,    although    quite    frequently 
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he  is,  in  addition,  a  trustee  for  certain  pur- 
poses expressed  by  the  testator.  But  those 
purposes  are  always  subordinated  to  the 
paramount  rights  of  creditors.  Contrary  to 
the  English  doctrine,  he  is  here  an  officer 
of  the  court  for  the  purpose  of  administering 
the  estate,  and  cannot  act  without  the  sanc- 
tion of  his  appointment  by  the  probate  court. 
Subject  to  certain  limitations  imposed  by 
public  policy,  the  testator  may  direct  the 
disposition  of  his  estate,  and  then  the  ex- 
ecutor distributes  the  property  according 
to  the  will,  while  aa  administrator  distrib- 
utes according  to  the  statute.  For  the  ordi- 
nary purposes  of  recovering  the  assets  of 
the  estate,  the  right  and  the  method  of  pro- 
cedure are  precisely  alike,  whether  of  an  ad- 
ministrator or  an  executor,  and  the  same 
defenses  may  be  made  by  the  debtor.  An 
administrator  differs  from  an  administrator 
with  the  will  annexed,  not  in  respect  to  his 
right  to  collect  debts  due  to  the  estate,  but 
only  in  respect  to  the  disposition  of  the  as- 
sets. Each  represents  the  estate  in  all  con- 
troversies with  its  debtors.  If,  before  the 
discovery  of  a  will,  administration  is 
granted  and  proceeded  with,  that  which  is 
done  before  the  probate  is  valid  and  effectual 
for  the  purposes  of  administration.  Upon 
the  probate  of  the  will,  the  executor  takes 
up  the  settlement  of  the  estate  where  the 
administrator  left  it,  and  proceeds  with  the 
administration  according  to  law;  the  will, 
by  consent  of  the  law,  supplying  some  part 
of  the  method  by  which  he  shall  dispose  of 
the  estate;  the  court  in  the  meantime  giv- 
ing such  directions  as  are  expedient  for  dis- 
posing of  the  assets,  and  as  the  law  com- 
bined with  the  purpose  of  the  testator  re- 
quire. Though  the  executor  thus  coming  in 
is  not  in  privity  with  the  administrator  in 
the  sense  that  he  receives  the  title  by  dev- 
olution of  the  estate  from  the  latter,  yet 
he  is,  to  use  the  language  of  Chief  Justice 
Shaw  in  Buttrick  v.  King,  7  Met.  20,  "his 
successor  in  the  trust,"  and  is  bound  by 
what  he  has  done  in  the  lawful  execution  of 
the  powers  of  his  appointment.  The  cause 
of  action  in  the  suit  which  Freeman  brought 
as  administrator  was  the  identical  cause  of 
action  which  continued  upon  his  appoint- 
ment as  administrator  with  the  will  an- 
nexed. No  other  modification  of  the  suit 
took  place,  except  that  a  peculiar  character- 
istic was  added  to  the  status  of  the  plain- 
tiff. This  affected  him  only  as  it  touched 
the  disposition  of  what  he  should  collect. 
The  issues  remained  the  same.  The  proof 
in  support  and  in  defense  of  the  claim  would 
he  the  same,  and  the  recovery  would  be  held 
by  him  as  the  representative  of  the  estate, 
and  subject  to  the  orders  of  the  court.  By 
the  terms  of  the  policy  the  sum  insured  was 
payable  "to  the  legal  representative  of  the 
assured."  Freeman  was  at  all  times  the 
representative  of  the  assured,  and  payment 
to  him  by  the  insurance  company,  whether 
before  or  after  the  amendment  of  the  decla- 
ration, would  have  been  a  clear  acquittance 
of  the  liability.  In  the  case  of  Randolph 
v.  Barrett,  16  Pet.  138.  10  L.  ed.  914,  suit 
was  brought  against  the  defendant  as  ad* 
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ministrator.  He  pleaded  in  abatement  that 
he  was  not  administrator,  but  was  the  ex- 
ecutor of  the  will  of  the  deceased.  There- 
upon the  plaintiff  moved  to  amend  by  strik- 
ing out  of  the  writ  and  declaration  the 
words  'administrator  of  all  and  singular 
the  goods  and  chattels,  rights  and  credits, 
which  were  of  Algernon  8.  Randolph,  at  the 
time  of  his  death,  who  died  intestate,"  and 
inserting  "executor  of  the  last  will  and  tes- 
tament of  Algernon  S.  Randolph,  de- 
ceased." The  motion  was  granted,  and  the 
cause  proceeded  to  judgment.  The  defend- 
ant sued  out  a  writ  of  error,  relying  upon 
the  ground  that  the  amendment  was  im- 
properly allowed.  But  the  court  said  that, 
"whether  he  acted  in  one  character  or  the 
other,  he  held  the  assets  of  the  testator  or 
intestate  in  trust  for  the  creditors,"  and 
held  that  there  was  sufficient  in  the  record 
to  amend  by,  but  that,  independently  of  this, 
it  was  authorized  by  the  32d  section  of  the 
act  of  1789,  which  allows  amendments  of 
process  and  pleadings;  that  the  granting  of 
the  amendment  disposed  of  the  plea  in  abate- 
ment; and  that  the  amendment  was  properly 
allowed.  It  is  obvious  that  the  court  re- 
garded the  cause  of  action  as  the  continuing 
subject  of  the  suit,  and  that  the  change  in 
the  official  character  of  the  defendant  did 
not  essentially  affect  it.  If  this  be  so  as  to 
a  defendant,  the  reason  is  still  stronger  for 
its  application  to  the  case  of  a  plaintiff,  for 
in  the  latter  case  the  position  of  the  de- 
fendant is  in  no  wise  affected.  The  case  re- 
ferred to  not  only  has  the  weight  of  author- 
ity, but  is  in  harmony  with  later  decisions, 
which  have  tended  more  and  more  to  free 
the  subject  from  the  embarrassments  which 
followed  the  attempt  to  carry  the  technicali- 
ties of  the  English  doctrine  into  a  system 
where,  by  the  operation  of  statutes,  an  ex- 
ecutor becomes  an  officer  of  the  court,  and 
as  such  administers  the  estate  under  the 
orders  of  the  court  in  precisely  the  same 
way  as  an  administrator  does,  except  in  re- 
spect to  the  specific  trusts  which  the  testa- 
tor has  designated,  and  which  the  law  per- 
mits the  executor  to  carry  out.  The  defend- 
ant in  such  a  case  as  this  has  no  concern 
with  'those.  It  would  be  sacrificing  justice 
to  the  merest  form  to  permit  the  defendant 
to  maintain  this  defense,  where,  in  igno- 
rance of  the  fact  that  there  was  a  will, 
which  might  change  the  ultimate  disposi- 
tion of  the  fund,  the  suit  had  been  lawfully 
brought  within  the  time  prescribed  by  the 
policy. 

The  Tennessee  cases  relied  upon — Crof- 
ford  v.  Cothran,  2  Sneed,  492,  and  Flatley  v. 
Memphis  rf  C.  R.  Co.  9  Hejsk.  230 — are  not 
in  point.  In  the  former  case  the  plaintiff 
had  been  permitted  by  amendment  to  change 
his  suit  from  one  in  assumpsit  to  one  in  debt. 
Different  defenses  are  open  upon  differing 
pleas  in  the. one  form  of  action  from  those 
in  the  other,  and  usually  different  limita- 
tions for  actions  are  prescribed.  In  the  oth- 
er case  a  suit  had  been  brought  by  a  party 
who  had  no  right  at  all  to  sue,  and  by  the 
amendment  a  new  party,  who,  in  fact,  had 
the  right  of  action,  was  brought  in.  It  is 
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easy  to  see  that  there  was  no  continuity  of 
the  cause  of  action,  for  none  had  existed 
during  the  time  when  the  suit  was  by  the 
former  plaintiff.  Other  cases  in  Tennessee- 
seem  to  hold  that,  if  the  cause  of  action, 
continues,  the  variation  of  the  position  of 
the  respective  parties  in  relation  to  the  right 
to  pursue  it  would  not  abate  it,  and  that  in 
such  case  the  suit  would  be  deemed  to  have 
been  commenced  at  the  time  when  it  was* 
originally  brought.  See  Nance  v.  Thomp- 
sont  1  Sneed,  321;  Augusta  Mfg.  Co.  v.  Ver- 
trees,  4  Lea,  75;  Burgie  v.  Parks,  11  Lea, 
84.  In  the  latter  case  a  suit  was  brought* 
against  one  of  two  executors  upon  a  cove- 
nant of  the  testator.  Pending  the  suit,  and 
after  the  statute  of  limitations  had  run,  the 
plaintiff  was  allowed  to  bring  in  the  other 
executor  by  amendment.  He  pleaded  the 
statute,  but  it  was  held  that,  the  cause  of 
action  being  the  same,  the  amendment  re- 
lated to  the  commencement  of  the  suit,  and 
that  the  plea  was  not  maintainable.  It  will 
be  noticed  that  in  that  case  the  form  in 
which  the  suit  proceeded  was  changed  to  an 
action  against  two  defendants  jointly,  but 
that,  as  here,  the  essential  character  and 
purpose  of  the  suit  were  preserved.  In 
Person  v.  Fidelity  &  C.  Co.  35  C.  C.  A.  1 17, 
92  Fed.  965,  an  administrator  appointed  by 
the  probate  court,  who  had  given  bond,  but 
had  not  fully  qualified,  commenced  a  suit 
upon  a  policy  of  the  company  issued  to  the 
decedent.  His  appointment  was  afterwards 
canceled,  and  Person  was  appointed  adminis- 
trator, and  by  the  order  of  the  court  in 
which  the  suit  was  pending  was  substituted 
as  plaintiff.  The  defendant  moved  to  dis- 
miss the  suit  upon  the  ground,  among  oth- 
ers, that  the  policy  required  the  suit  to  be 
begun  within  six  months  from  the  time  of 
the  death,  and  that  Person  had  no  standing 
in  court  until  he  was  substituted  as  plain- 
tiff, which  was  more  than  six  months  after 
the  death  of  the  assured.  This  motion  was 
granted,  the  suit  was  dismissed,  and  the 
plaintiff  brought  a  writ  of  error  to  this 
court.  The  judgment  was  reversed.  Judge 
Thompson  delivering  the  opinion  of  the 
court,  in  answer  to  the  objection  that  the 
suit  was  illegally  brought  by  the  adminis- 
trator in  violation  of  a  statute  of  the  state, 
and  conferred  no  jurisdiction  upon  the  court, 
after  referring  to  $  4589  of  Shannon's  Code 
(Tenn.),  which  reads  as  follows:  "No 
civil  suit  shall  be  dismissed  for  want  of 
necessary  parties,  or  on  account  of  the  form 
of  action  or  want  of  proper  averment  in  the 
pleadings,  but  the  courts  shall  have  the  pow- 
er to  change  the  form  of  action,  strike  out 
or  insert  in  the  writ  and  pleadings  the 
names  of  either  plaintiffs  or  defendants,  so 
as  to  have  the  proper  parties  before  the 
court,  and  to  allow  all  proper  averments  to 
be  supplied,  upon  such  terms,  as  to  continu- 
ances, as  the  court,  in  its  sound  discretion, 
may  see  proper  to  impose," — says:  "The 
question  is  not  whether  the  suit  could  have 
been  maintained  in  Lee's  name,  nor  whether 
Lee  was  guilty  of  a  misdemeanor  in  bringing 
the  suit,  but  whether  it  should  abate  be- 
cause of  Lee's  want  of  authority  to  prose- 
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•cute  it.  .  •  .  The  defendant  was  in 
court  to  answer  to  a  cause  of  action  in  favor 
-of  the  estate  of  Hudson,  which  could  only 
be  prosecuted  by  the  administrator  of  the 
•estate;  and,  Person  having  been  appointed 
and  qualified  as  such  administrator  in  the 
place  and  stead  of  Lee,  .  .  .  the  court 
-substituted  him  for  Lee  as  plaintiff  in  the 
•case." 

The  present  case  is  distinguishable  from 
that  class  of  cases  of  which  Sioard  v.  Davis, 
6  Pet.  124,  8  L.  ed.  342,  is  a  leading  one. 
That  case  was  an  action  of  ejectment.  The 
plaintiff  laid  his  demise  as  one  from  Sicard. 
He  was  permitted  to  amend  by  substituting 
a  demise  from  other  parties,  who  had  de- 
rived title  from  Sicard's  grantor  before  the 
grant  to  Sicard.  This  was  permitting  the 
plaintiff  to  assert  a  different  title,  depend- 
ing upon  the  determination  of  wholly  new 
issues.  It  was  substituting  a  new  cause  of 
action.  A  comparison  of  this  case  with  that 
of  Randolph  v.  Barrett,  16  Pet.  138,  10  L. 
•ed.  014,  develops  the  distinction  between  the 
cases  where,  by  an  amendment,  a  new  cause 
of  action  is  asserted,  and  those  where  the 
amendment  rests  upon  the  cause  of  action 
which  is  al/eady  the  subject  of  the  suit,  and 
is  designed  to  facilitate  the  prosecution  of 
the  suit  to  a  determination  of  its  merits. 
We  think  that  in  the  present  case,  the 
cause  of  action  remaining  the  same,  that  the 
modification  of  the  representative  character 
of  the  plaintiff  did  not  destroy  the  continu- 
ity of  his  representation;  that  the  suit  in 
which  the  judgment  was  rendered  was  there- 
fore a  continuation  of  the  one  originally 
commenced,  and  not  a  new  one  begun  at  the 
time  when  the  declaration  was  amended. 

There  is  another  view  upon  which  it 
should  seem  that  the  defense  founded  on  the 
limitation  of  the  time  contained  in  the  pol- 
icy within  which  suit  must  be  brought  ought 
not  to  be  sustained.  When  the  contract  of 
insurance  was  made,  the  company  knew  (as 
it  roust  be  presumed)  that  the  law  of  Ten- 
nessee provided  that  in  the  suit  which  it 
required  to  be  brought  the  court  would  be 
authorized  to  permit  new  parties  to  be 
brought  in  by  amendment.  It  was  in  the 
contemplation  of  the  parties  that  this  might 
happen,  and  it  could  not  have  been  expected 
that  such  a  suit  would  not  be  subject  to  the 
general  regulation  applicable  to  all  suits. 
Now,  the  statute  was  enacted  for  the  very 
purpose  of  mending  all  such  defects  in  the 
constitution  of  the  suit  as  would  permit  it 
to  go  on  to  judgment,  and  one  of  such  de- 
fects was  that  of  proper  parties.  Manifest- 
ly, it  was  intended  that  the  suit  should  con- 
tinue, and  not  abate.  If  the  parties  are 
held  bound  to  have  contemplated  such  a  con- 
tingency as  the  exercise  of  the  power  of  the 
court  to  permit  the  amendment,  the  defend- 
ant ought  not  now  to  be  heard  to  say  that 
a  suit  lawfully  brought  to  recover  upon  this 
policy  for  the  benefit  of  the  estate  should  be 
defeated  by  the  event  which  made  the 
amendment  necessary  and  proper.  It  would 
"be  difficult  to  conceive  of  a  case  where  such 
an  amendment  would  be  more  just  and  prop- 
er. The  defendant  imposed  a  short  limita- ' 
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tion.  By  it  the  suit  could  not  be  brought 
within  three  months,  but  must  be  within  six 
months.  Its  object,  as  we  must  suppose, 
was  to  enable  the  company  to  gather  the 
evidence,  and  prepare  for  its  defense,  while 
the  matter  was  fresh,  and  to  have  a  speedy 
determination  of  its  liability.  This  object 
was  accomplished  by  the  commencement  of 
the  suit,  and  it  was  a  suit  which,  when  be- 
gun, suffered  no  delays  which  were  not  inci- 
dent to  other  suits  which  might  be  brought 
in  the  same  court.  If  such  an  amendment 
could  not  be  made  except  with  the  conse- 

?[uences  of  a  new  suit,  then  brought,  the  def- 
endant in  such  a  case  would  escape  all  lia- 
bility if  it  should  happen  that  the  will 
should  not  be  found  within  six  months  after 
the  death  of  the  insured,  unless  the  admin- 
istrator should  have  brought  suit  and  en- 
forced collection  within  the  three  months 
allowed  by  the  policy  for  that  purpose.  We 
see  no  difficulty  in  holding  that  the  suit  re- 
quired by  the  policy  to  be  brought  intended 
a  suit  subject  to  the  exercise  of  the  power 
of  the  court  to  remodel  it  as  the  law  per- 
mitted and  justice  should  require. 

4.  A  question  was  raised  by  the  defendant 
upon  the  pleadings  in  respect  to  the  effect 
of  the  alleged  falsity  of  the  misrepresenta- 
tion of  the  assured  in  his  application  for  in- 
surance that  he  had  never  had  fits  or  dis- 
orders of  the  brain;  the  contention  of  the 
defendant  being  that,  whether  or  not  the 
representation  was  made  with  an  actual  in- 
tent to  deceive,  or  the  existence  of  the  fact 
increased  the  risk  of  loss,  the  falsity  of  the 
representation  defeated  the  policy.  This 
contention  was  made  upon  the  ground  that 
§  22  of  chapter  1 60  of  the  Acts  of  Tennessee 
of  1895,  declaring  that  such  misrepresenta- 
tion, if  not  made  with  intent  to  deceive, 
and  the  matter  thereof  did  not  increase  the 
risk  of  loss,  should  not  be  deemed  material,, 
or  make  the  policy  void,  was  in  violation  of 
5  8  of  article  11  of  the  Constitution  of  Ten- 
nessee, which  reads  as  follows:  "The  legis- 
lature shall  have  no  power  to  suspend  any 
general  law  for  the  benefit  of  any  particu- 
lar individual,  nor  to  pass  any  law  for  the 
benefit  of  individuals  inconsistent  with  the 
general  laws  of  the  land;  nor  to  pass  any 
law  granting  to  any  individual,  or  individ- 
uals, rights,  privileges,  immunities,  or  ex- 
emptions, other  than  such  as  may  be  by  the 
same  law  extended  to  any  member  of  the 
community  who  may  be  able  to  bring  him- 
self within  the  provisions  of  such  law." 

The  ruling  of  the  court,  as  we  gather  from 
the  record,  upheld  the  validity  of  the  stat- 
ute, and  this  ruling  is  now  assigned  as  er- 
ror. It  is  insisted  that  the  statute  in  ques- 
tion is  "a  partial  law,  and  vicious  class  leg- 
islation," because,  as  is  said,  it  exempts  from 
its  burdens  life  and  casualty  insurance  com- 
panies conducted  on  the  assessment  plan. 
But  the  gravamen  of  the  complaint  is  rather 
that  the  statute  imposes  a  burden  upon  this 
insurance  company  which  is  not  imposed  up- 
on other  companies  engaged  in  a  similar 
business,  and  it  is  charged  that  the  classifi- 
cation of  life  and  casualty  insurance  compa- 
nies doing  business  on  the  assessment  plan 


686 


United  States  Circuit  Court  of  Appeals. 


June* 


on  one  hand  and  mutual  fire  insurance  com- 
panies, life  and  casualty  insurance,  and  all 
other  insurance  companies  on  the  other,  and 
denying  a  privilege  to  one  which  it  gives  to 
che  other  class,  is  without  any  imaginable 
reason  or  justification.  In  so  far  as  the  law 
can  be  said  to  cast  a  burden  upon  mutual 
fire  insurance  companies  which  it  lifts  from 
"mutual  life  and  casualty  insurance  compa- 
nies," the  mutual  fire  insurance  companies 
themselves  are  the  only  companies  who  are 
in  a  position  enabling  them  to  raise  the  ob- 
jection, if  it  be  one.  The  defendant  in  the 
court  below,  not  being  a  mutual  fire  insur- 
ance company,  has  no  legitimate  ground  for 
complaint  that  another  company  is  unjust- 
ly burdened.  Only  the  party  injuriously 
affected  by  unconstitutional  legislation  can 
be  heard  to  allege  its  invalidity.  The  ques- 
tion, therefore,  comes  to  this:  whether  it 
was  competent  for  the  legislature  to  change 
the  rule  of  law  in  respect  to  the  liability  of 
a  casualty  company  insuring  for  a  fixed  pre- 
mium upon  its  policies  thereafter  to  be  is- 
sued, without  at  the  same  time  imposing  the 
same  liability  upon  the  contracts  of  mutual 
life  and  casualty  companies.  And  we  are 
of  opinion  that  it  was.  Legislation  is  not 
open  to  the  objection  here  made,  provided 
it  affects  all  persons  alike  who  are  within 
the  description  of  those  mentioned  in  the 
statute.  The  decisions  of  the  Supreme 
Court  upon  that  clause  of  the  14th  Amend- 
ment to  the  Constitution  of  the  United 
States  which  forbids  the  denial  by  any  state 
to  any  person  within  its  jurisdiction  of  the 
equal  protection  of  the  laws  are  strictly  per- 
tinent, there  being  a  close  similitude  be- 
tween that  clause  and  the  provision  of  the 
Tennessee  Constitution  in  question.  Those 
decisions  are  very  numerous,  and  illustrate 
the  subject  by  many  examples.  We  cite  at 
random  a  few  of  the  cases,  which  sufficient- 
ly indicate  the  general  doctrine.  Missouri 
P.  R.  Co.  v.  Mackey,  127  U.  S.  205,  32  L.  ed. 
107,  8  Sup.  Ct.  Rep.  1161;  Magoun  v.  Illi- 
nois Trust  d  Sav.  Bank,  170  U.  S.  283,  42 
L.  ed.  1037,  18  Sup.  Ct.  Rep.  594;  Orient 
Ins.  Co.  v.  Daggs,  172  U.  S.  557,  43  L.  ed. 
552,  19  Sup.  Ct.  Rep.  281;  Atchison,  T.  & 
8.  F.  R.  Co.  v.  Matthews,  174  U.  S.  96,  43 
L.  ed.  909,  19  Sup.  Ct.  Rep.  609.  In  the 
last  of  these,  many  of  the  recent  cases  are 
collected.  The  rule  declared  in  those  cases 
in  respect  to  the  extent  to  which  discrimina- 
tion in  classifying  the  objects  of  legislation 
may  rightfully  proceed  is  the  same  as  that 
which  we  think  applicable  to  the  case  before 
us.  What  this  declaration  of  the  Constitu- 
tion of  Tennessee  means  is  that  no  discrimi- 
nation shall  be  made  in  respect  of  burdens 
and  privileges  between  persons  whose  inter- 
ests and  relations  to  the  general  public  are 
so  far  identical  that  they  would  be  affected 
in  the  same  way  by  legislation  which  should 
comprehend  all  such  persons.  The  division 
of  such  persons  into  classes,  and  making  one 
law  respecting  burdens  and  privileges  for 
one  class,  and  a  different  one  in  regard  to 
the  same  subjects  for  another  class,  would 
be  purely  arbitrary,  and  it  is  such  discrimi- 
nation that  the  Constitution  forbids.  We 
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accept  the  doctrine  as  stated  and  approved 
by  the  supreme  court  of  Tennessee  in  Btrat- 
ton  Claimants  v.  Morris  Claimants,  89  Tenn. 
497,  534,  sub  nom.  Dibrell  v.  Lanier,  12  L» 
R.  A.  70,  80,  15  S.  W.  87,  97,  "that  whether 
a  statute  be  public  or  private,  general  or 
special  in  form,  if  it  attempts  to  create  dis- 
tinctions and  classifications  between  the 
citizens  of  the  state,  the  basis  of  such  classi- 
fication must  be  natural,  and  not  arbitrary." 
But  the  power  of  classification  will  be  up- 
held when  such  classification  proceeds  unon 
a  difference  which  has  a  reasonable  relation 
to  the  object  sought  to  be  accomplished.  The 
distinction  between  insurance  for  a  fixed  pre- 
mium, where  the  parties  have  no  community 
of  interest,  and  mutual  insurance,  where  the 
insured  is  also  the  insurer,  and  shares  in 
the  management  of  his  company,  partici- 
pates in  the  making  of  its  by-laws,  whereby 
the  terms  of  its  contracts  with  its  members 
are  prescribed,  where  the  insurance  is  at  ita 
actual  cost,  and  no  profits  taken  out  by  a 
stranger,  is  not  arbitrary.  The  nature  and 
the  incidents  of  the  business  of  the  two 
methods  vary  greatly.  The  laws  of  Ten- 
nessee in  regard  to  mutual  insurance  com- 
panies contained  provisions  which  are  com- 
mon to  those  of  many  of  the  states,  and  un- 
der which  the  relations  of  the  member  and 
the  company  were  those  above  described. 
The  legislature  might  well  think  it  not  un- 
reasonable that  the  members  of  such  asso- 
ciations should  be  left  to  determine  for 
themselves  whether  they  would  adhere  to 
the  common-law  doctrine  in  respect  to  the 
consequences  of  a  misrepresentation  of  facta 
though  made  without  any  fraudulent  pur- 
pose, and  there  was  no  increase  of  the  risk 
by  the  untruth  of  the  representation,  or 
whether  they  would  adopt  the  rule  which  the 
legislature  proceeded  to  lay  down  upon 
that  subject  in  respect  to  companies  insur- 
ing upon  the  other  plan.  The  rule  itself  was 
undoubtedly  prescribed  from  a  sense  of  the 
harshness  of  the  former  doctrine,  and  was 
designed  to  prevent  the  less  astute  of  the 
parties  from  falling  into  a  pit  through  hav- 
ing mistakenly  made  some  representation 
the  falsity  cf  which  did  not  increase  the 
risk  of  loss.  It  is  of  a  kind  not  uncommon 
in  legislation  for  alleviating  the  perils  to 
which  the  insured  is  often  exposed.  In  mu- 
tual insurance  the  insured  determines  for 
himself  whether  he  will  expose  his  insurance 
to  such  hazard  as  would  ensue  from  an  in- 
correct representation.  It  was  said  by  the 
Supreme  Court,  in  considering  the  obliga- 
tory effect  upon  a  member  of  one  of  the  arti- 
cles of  a  mutual  insurance  company,  in 
Korn  r.  Mutual  Assur.  Soc.  6  Cranch,  192. 
3  L.  ed.  195,  that,  "whether  [it  was]  just 
or  unjust,  reasonable  or  unreasonable, 
.  .  .  to  all  concerned,  was  certainly  a 
mere  matter  of  speculation,  proper  for  the 
consideration  of  the  society,  and  which  no- 
individual  is  at  liberty  to  complain  of,  as 
he  is  bound  to  consider  it  as  his  own  individ- 
ual act.  Every  member  in  fact  stands  in 
the  peculiar  situation  of  being  party  of  both 
sides, — insurer  and  insured." 
We  think  there  was  enough  of  dissimilar- 
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ity  in  the  character  of  the  business  of  insur- 
ance for  a  fixed  premium  and  that  of  mu- 
tual insurance  to  justify  the  legislature  in 
laying  down  a  rule  regulating  the  former 
without  also  imposing  it  upon  the  latter. 
These  views  lead  to  an  affirmance  of  the 
judgment. 

Judgment  affirmed. 


J.  H.  CONNOR,  Appt.9 
♦   v. 

TENNESSEE  CENTRAL  RAILWAY. 
(48  C.  C.  A.  730,  100  Fed.  931.) 

1«  A  state  may  provide  for  bringing: 
before  the  court  by  publication  non- 
residents claiming  liens  upon  a  railroad  lo- 
cated within  its  jurisdiction,  in  a  suit  to  wind 
up  the  railroad  corporation  and  free  its  prop- 
erty from  liens. 

2.  A  purchaser  of  a  railroad  under  a 
deeree  In  a  creditors'  suit  may  intervene 
in  a  suit  to  enforce  a  construction  lien  upon 
the  property  by  sale  of  the  section  to  which  11 
applies,  to  enforce  Its  right  to  be  relieved  from 
the  threatened  sale,  by  which  the  unity  of  the 
railroad  will  be  broken. 

8,  A  section  of  a  railroad  cannot  be 
•old  under  a  decree  of  court,  separate  from 
the  franchises,  for  the  purpose  of  enforcing  a 
contractor's  lien. 

(June   4,    1001.) 

APPEAL  by  defendant  from  a  decree  of 
the  Circuit  Court  of  the  United  States 
for  the  Middle  District  of  Tennessee  in  fa- 
vor of  complainant  in  a  proceeding  to  en- 
join an  effort  to  enforce  a  judgment  estab- 
lishing a  lien  on  property  of  the  Tennessee 
Central  Railroad  Company.    Affirmed. 

Statement  by  Luxton,  Circuit  Judge: 
The  Tennessee  Central  Railroad  Company 
is  a  Tennessee  corporation,  authorized  to 
construct  and  operate  about  60  miles  of  rail- 
road beginning  at  Monterey,  in  Putnam 
county,  Tennessee,  and  extending  to  a  junc- 
tion with  the  Cincinnati  Southern  Railway 
at  or  near  Glen  Mary.  In  September,  1893, 
said  railroad  company  entered  into  a  con- 
tract with  the  appellant,  J.  H.  Connor,  for 
the  complete  construction  of  said  railroad, 
including  the  ironing  of  its  road  and  the 
construction  of  depots,  water  tanks,  switch- 
es, etc.;  Connor  to  furnish  all  materials  and 
obtain  necessary  rights  of  way.  For  this 
he  was  to  receive  a  fixed  sum,  partly  in  mon- 
ey and  partly  in  first-mortgage  bonds,  both 
payable  in  instalments  as  the  work  pro- 
gressed. After  grading  a  section  of  about 
10  miles,  beginning  at  Monterey,  and  extend- 
ing east,  he  threw  up  his  contract  in  April, 
1894,  claiming  that  the  company  had  made 

Norn. — For  cases  In  this  series  as  to  execution 
or  judicial  sale  of  corporate  franchises  or  prop- 
erty necessary  to  their  enjoyment,  see  Brady 
v.  Johnson  (Md.)  20  L.  R.  A.  737,  and  note; 
Lake  Shore  &  M.  S.  R.  Co.  t.  Grand  Rapids 
(Mich.)  29  L.  R.  A.  105 ;  and  Stewart  t.  Wheel- 
ing &  L.  B.  R.  Co.  (Ohio)  29  U  R.  A.  438. 
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default  in  payments,  and  was  insolvent. 
May  25,  1894,  he  filed  an  original  bill  in 
equity  in  the  circuit  court  of  tb»  United 
States  at  Nashville  against  the  railroad 
company  claiming  a  balance  due  him 
for  work  done  and  a  lien  therefor  under 
the  Tennessee  statute  giving  to  contract- 
ors a  lien  for  work  done  in  construction  of 
any  railroad.  That  bill  averred  that  the 
said  company  was  proceeding  with  the  con- 
struction under  contracts  with  other  con- 
tractors, and  asserted  a  lien  for  the  balance- 
due,  not  only  upon  the  roadbed,  bridges, 
trestles,  culverts,  etc.,  constructed  by  the 
complainant,  but  a  lien  upon  the  entire  rail- 
road, that  constructed  as  well  as  that  un- 
der construction,  its  franchises  and  prop- 
erty of  every  description.  The  bill  prayed 
that  the  said  railroad,  including  its  fran- 
chises, should  be  sold  for  the  payment  of  his 
debt  and  the  enforcement  of  his  statutory 
lien.  It  was  not  filed  as  a  creditors'  bill, 
and  the  only  defendant  was  the  railroad 
company.  The  railroad  company  answered 
and  defended,  and  such  proceedings  were 
had  as  resulted  on  May  28,  1896,  in  a  decree 
fixing  the  liability  of  the  railroad  company 
at  $21,421.78.  The  decree  then  proceeded  as 
follows:  "The  court  is  further  of  opinion 
that  the  foregoing  judgment  is  a  lien  upon 
portion  of  the  defendant  railroad  company 
commencing  with  the  town  of  Monterey,  in 
the  county  of  Putnam,  and  continuing  in  a 
southeasterly  direction  for  10  miles;  said 
strip  of  land  being  100  feet  wide,  upon  which 
there  has  been  constructed  a  roadbed  for 
said  railroad,  14  feet  wide  at  its  crest;  and 
that  there  are  also  within  and  upon  said 
property  various  cuts,  trestles,  and  bridges, 
— upon  all  of  which  said  judgment  consti- 
tutes a  lien,  the  court  being  of  opinion  that 
complainant  is  entitled  to  nave  so  much  of 
said  railroad  sold  for  the  satisfaction  of  the 
aforesaid  judgment.  It  is  therefore  ad- 
judged and  decreed  by  the  court  that  H.  M. 
Doak,  in  his  character  as  special  commis- 
sioner under  appointment  heretofore  made, 
will  proceed  at  once  to  sell  the  above-de- 
scribed property  after  advertising  the  same 
as  required  by  law  or  rule  of  this  court. 
He  will  make  said  sale  at  the  custom  house 
in  the  city  of  Nashville,  and  will  sell  said 
property  to  the  highest  bidder  for  cash,  free 
from  any  equity  of  redemption  or  repur- 
chase. Said  commissioner  will  make  his  re- 
port to  the  next  term  of  this  court  how  he 
has  executed  this  decree."  No  step  in  exe- 
cution of  this  decree  was  taken  until  Octo- 
ber 28,  1899,  when  the  order  of  sale  was  re- 
vived. On  November  11,  1899,  it  was  again 
revived,  and  the  decree  amended  so  as  to  re- 
quire the  property  to  be  sold  at  the  custom- 
house door  in  the  town  of  Cookeville,  in  the 
county  of  Putnam,  instead  of  at  the  custom 
house  in  Nashville.  Before  that  decree  of 
sale  had  been  executed,  the  Tennessee  Central 
Railway  Company  intervened,  and  by  leave 
of  the  court  filed  a  petition  praying  that  the 
court  would  perpetually  stay  the  execution 
of  said  order  of  sale,  and  protect  its  rights 
against  the  cloud  which  would  thereby  be 
thrown  upon  its  title  as  the  purchaser  of 
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the  property  and  franchisee  of  the  Tennes- 
see Central  Railroad  Company.  A  tempo- 
rary injunction  was  granted,  and  Connor  an- 
swered said  petition,  denying  that  he  was 
«ver  a  party  to  the  Walker  suit,  and  setting 
out  that  he  was  a  nonresident  of  the  state 
when  that  bill  was  filed,  had  never  ap- 
peared in  said  suit,  and  was  still  a  nonresi- 
dent of  Tennessee.  He  also  took  issue  upon 
every  material  matter  set  up  as  a  ground  for 
restraining  the  execution  of  his  decree.  Upon 
the  issues  thus  made  up  and  the  evidence 
the  circuit  court,  upon  final  hearing,  per- 
petually enjoined  Connor  from  the  enforce- 
ment of  his  lien  by  a  sale  of  the  roadbed  de- 
scribed in  his  decree,  but  otherwise  permit- 
ted the  decree  to  stand  unaffected.  From 
this  decree  Connor  has  appealed. 

The  essential  facts  established  and  neces- 
sary to  be  regarded  in  the  judgment  to  be 
pronounced  are  these: 

Connor's  bill  was  filed  in  the  circuit  court 
May  25,  1804.  The  bill  was  not  a  creditors' 
bill,  and  its  sole  purpose  was  to  enforce  the 
statutory  lien  of  a  railroad  constructor  for 
his  exclusive  benefit.  While  the  bill  prayed 
for  the  appointment  of  a  receiver,  none  was 
in  fact  ever  appointed,  and  the  property 
against  which  he  asserted  his  lien  was  never 
attached  or  otherwise  taken  into  the  actual 
custody  of  the  court.  On  April  3,  1895,  and 
before  any  final  decree  under  Connor's  bill, 
J.  C.  Walker  and  others,  claiming  to  be 
creditors  of  the  said  railroad  company,  filed 
a  general  creditors'  bill  in  the  state  chan- 
cery court  for  Cumberland  county.  The  ob- 
ject of  that  suit  was  to  set  aside  certain 
mortgages  made  by  the  company  as  fraudu- 
lent, and  to  have  the  company  wound  up 
as  an  insolvent  corporation.  The  bill  was 
filed  for  the  benefit  of  all  creditors,  and 
sought  to  have  all  debts  ascertained,  all 
liens  and  priorities  declared,  and  the  prop- 
erty sold  free  from  all  liens  and  encum- 
brances, and  the  proceeds  applied  to  the 
^payment  of  debts  in  the  order  of  their  rank. 
October  23,  1805,  the  chancellor  ordered  the 
bill  to  stand  as  a  creditors'  bill,  and  that 
the  clerk  and  master  should  make  publica- 
tion requiring  all  creditors  to  come  in  and 
make  themselves  parties  on  or  before  the 
first  Monday  in  April,  1896,  on  penalty  of 
being  deprived  of  all  the  benefits  of  the 
suit.  Tt  was  further  ordered  that  the  insti- 
tution of  any  other  suits  against  the  said 
company  be  enjoined.  On  the  same  day  a 
receiver  was  appointed,  who  was  ordered  to 
take  into  his  possession  all  the  property, 
and  effects  of  the  said  company.  At  the 
date  of  the  filing  of  this  creditors'  bill  about 
23  miles  of  the  roadway  of  said  company 
had  been  graded,  and  it  is  inferable  that 
some  bridge  and  trestle  work  had  been  con- 
structed. Aside  from  this  incomplete  road- 
way and  some  cross-ties,  bridge  timbers,  and 
commissary  stores,  it  does  not  appear  that 
said  company  owned  any  other  property 
whatever,  save  certain  conditional  subscrip- 
tions to  the  stock  of  the  company,  depend- 
ent upon  the  construction  of  the  railroad  in- 
to or  through  certain  mountain  counties. 
The  defendants  named  in  the  caption  of  the 
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bill,  other  than  the  railroad  company,  in- 
cluded J.  H.  Connor  &  Co.,  described  as 
"contractors  of  the  defendant"  railroad  com- 
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pany  "operating  in  Cumberland  county. 
A  final  decree  waa  rendered  in  the  suit  of 
Connor,  May  28,  1806.  Connor  stood  by 
and  took  no  step  to  enforce  this  decree  for 
a  period  of  more  than  three  years.  In  the 
meantime  the  creditors'  suit  in  the  state 
court  waa  proceeding.  General  publication 
for  four  successive  weeks  was  made  in  No- 
vember and  December,  1805,  requiring  all 
creditors  to  file  their  claims  by  April  1, 
1806.  January  12,  1897,*  an  alias  subpoena, 
to  answer  issued  to  the  sheriff  of  Cumber- 
land county,  requiring  him  to  summon  J.  H. 
Connor  &  Co.  to  appear  and  plead  to  the 
February  rules.  This  was  returned  Janu- 
ary 15,  1807,  "Search  made,  and  the  defend- 
ant not  to  be  found  in  my  county."  On  the 
day  of  this  return  an  order  waa  made  on 
the  rule  docket  by  the  clerk  and  master  in 
these  words: 

J.  C.  Walker  ei  al,  v.   Tennessee  Central 

Railroad. 
In  the  Chancery  Court  at  Crossville,  Ten- 

nMuuuk 
vOOODi 

In  this  cause  it  appearing  by  the  sheriff's 
return  that  J.  H.  Connor  £  Co.,  one  of  the 
defendants,  is  not  to  be  found  in  the  coun- 
ty, and  that  search  has  been  duly  made  by 
such  sheriff,  they  are  therefore  hereby  re- 
quired to  appear  on  or  before  the  first  Mon- 
day of  March  next  before  the  clerk  and  mas- 
ter of  said  court  at  his  office  in  Crossville, 
Tennessee,  and  make  defense  to  the  bill  filed 
against  them  in  said  court  by  J.  C.  Walker 
et  ah,  or  otherwise  the  bill  will  be  taken 
for  confessed.  It  is  further  ordered  that 
this  notice  be  published  for  four  consecutive 
weeks  in  the  Crossville  Chronicle. 

H.  G.  Dunbar,  CAM. 

This  January  15,  1807. 

Publication  was  duly  made  as  required  by 
this  order,  and  in  the  mode  and  manner  re- 
quired by  the  statute  of  the  state.  It  is 
further  shown  by  the  clear  weight  of  evi- 
dence that  the  firm  of  J.  H.  Connor  &  Co. 
consisted  of  J.  H.  Connor  and  B.  L.  Jett. 
Whether  Connor  and  Jett  were  partners  at 
the  date  of  the  construction  contract  be- 
tween the  railroad  company  and  J.  H.  Con- 
nor is  not  very  clear.  But  it  does  appear 
that  very  shortly  after  that  contract  was 
signed  Jett  became  jointly  interested  with 
Connor  as  a  partner,  and  that  the  work  was 
thereafter  carried  on  by  them  as  partners 
under  the  name  of  J.  H.  Connor  &  Co.  The 
written  contract  stood  in  the  name  of  J.  H. 
Connor,  and  the  suit  in  the  circuit  court 
was  conducted  in  Connor's  name  alone,  an4 
the  decree  is  in  the  name  of  J.  H.  Connor, 
but  the  decree  is  tor  and  upon  a  partnership 
claim.  The  railroad  company,  in  its  an- 
swer, stated  that  B.  L.  Jett  was  associated 
with  J.  H.  Connor,  and  should  be  a  party. 
But  no  plea  in  abatement  or  bar  was  filed, 
and  the  issue  seems  to  have  been  abandoned. 
April  17,  1897.  an  amended  bill  was  filed  by 
Walker  and  others,  making  more  specific  the 
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objects  and  purposes  of  the  suit,  and  specifi- 
cally praying  that  all  liens  and  priorities  be 
■ascertained,  and  the  railroad  sold  free  from 
liens  or  encumbrances,  and  the  proceeds  of 
«ale  applied  to  the  payment  of  claims  in 
their  proper  order  and  rank.  In  this 
■amended  bill  J.  H.  Connor  and  B.  L.  Jett 
were  named  as  defendants,  composing  the 
firm  of  J.  H.  Connor  &  Co.  Jett  was 
served  with  process.  It  does  not  appear 
that  any  further  process  issued  for  J.  H. 
Connor,  but  a  decree  pro  eonfesso  was  tak- 
en against  him  and  Jett  in  these  words :  "In 
this  cause  it  appearing  to  the  court  that 
publication  has  been  made  as  provided  by 
statute,  requiring  J.  H.  Connor  to  appear 
and  make  defense  to  the  original  bill  filed 
in  the  cause  of  J.  G.  Walker  et  al.  against 
The  Tennessee  Central  Railroad  et  al.,  and 
tias  failed  to  plead,  answer,  or  demur  there- 
to within  the  time  required  by  law,  it  is  ac- 
cordingly ordered  and  decreed  that  said  origi- 
nal bill  be  taken  for  confessed  as  to  said  J. 
H.  Connor,  and  set  for  hearing  ew  parte. 
It  further  appearing  to  the  court  that  B.  L. 
Jett  has  been  duly  served  with  process  to 
answer  under  the  amended  bill  in  this  cause, 
and  has  failed  to  plead,  answer,  or  demur 
thereto,  it  is  accordingly  ordered  and  de- 
creed that  said  amended  bill  be  taken  for 
confessed  as  to  said  B.  L.  Jett,  and  set  for 
hearing  ex  parte."  The  answer  of  the  rail- 
road company  to  this  amended  bill  included 
a  schedule  of  the  indebtedness  of  the  com- 
pany to  J.  H.  Connor,  and  disclosed  for  the 
first  time  the  liability  of  the  company  to  J. 
H.  Connor  &  Co.,  by  stating  that  they  had 
recovered  a  decree  against  the  company  in 
the  circuit  court  of  the  United  States  for 
$21,421.78  for  construction  work,  and  that 
said  court  had  declared  said  sum  "to  be  lien 
upon  10  miles  of  the  railroad  of  the  said  de- 
fendant, .  •  .  extending  from  Monterey 
to  Johnson's  stand."  Under  a  reference  to 
a  special  master,  a  report  was  filed  as  to  the 
indebtedness  of  said  company  of  every  class. 
Among  other  lien  debts,  that  to  J.  H.  Con- 
nor &  Co.  was  reported,  though  same  does 
not  appear  to  have  ever  been  filed.  A  final 
decree  was  rendered  May  10,  1897,  which 
found  the  railroad  company  insolvent,  and 
ordered  the  sale  of  its  entire  property  free 
from  all  liens  and  mortgages.  The  decree 
settled  the  order  of  liens,  and  directed  that, 
after  paying  costs  and  receiver's  debts,  the 
proceeds  should  be  applied  equally  in  pay- 
ment of  claims  which  were  liens  under  the 
Tennessee  statute.  Among  the  claims  thus 
preferred  was  included  the  decree  in  favor 
of  J.  H.  Connor  &  Co.  in  the  circuit  court  of 
the  United  States,  which  was  referred  to  in 
these  words:  "The  judgment  obtained  by 
J.  H.  Connor  &  Co.  in  the  circuit  court  of 
the  United  States  for  the  middle  district  of 
Tennessee,  for  $21,042.78,  with  interest  from 
May  28,  1896,  shall  be  entitled  to  the  bene- 
fit of  the  foregoing  provisions  of  this  de- 
cree, and  share  ratably  with  the  other  judg- 
ments and  decrees  of  tne  same  character,  and 
the  special  commissioner  shall  make  distri- 
bution to  said  J.  H.  Connor  &  Co.,  or  their 
assigns,  upon  said  judgment,  as  fully  as  if 
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they  had  intervened  herein  for  the  payment 
thereof."  Next  after  these  labor  and  mate- 
rial claims  the  mortgage  bonds  were  pre- 
ferred, for  this  embryo  railroad  had  not  only 
the  dignity  of  receiver's  certificates,  but  the 
added  honor  of  a  first-class  mortgage.  At 
the  sale  thus  ordered  the  petitioner,  the 
Tennessee  Central  Railway  Company,  be- 
came the  purchaser  of  the  entire  property 
and  franchises  of  the  Tennessee  Central 
Railroad  Company.  It  has  paid  the  entire 
amount  of  its  bid  of  $125,000,  and  has  re- 
ceived a  fee-simple  conveyance.  Since  said 
sale  it  has  proceeded  witn  the  construction 
of  said  road,  and  for  this  purpose  has  made 
a  mortgage  to  secure  a  large  issue  of  bonds 
to  be  used  in  finishing  and  equipping  its 
railroad.  The  proceeds  of  sale  were  nearly 
exhausted  in  paying  costs  and  receiver's 
debts.  The  construction  liens  aggregated 
more  than  $100,000,  and  the  pro  rata  appli- 
cable to  the  Connor  claim  was  only  a  few 
hundred  dollars. 

Upon  this  state  of  facts  the  court  below 
rendered  a  decree  in  these  words :  "That  in 
the  proceedings  in.  the  chancery  court  of 
Cumberland  county,  Tennessee,  that  court 
acquired  jurisdiction  over  the  entire  prop- 
erties of  the  defendant,  Tennessee  Central 
Railroad,  including  that  portion  or  section 
thereof  upon  which  the  original  bill  in  this 
cause  was  filed  to  enforce  the  contractor's 
lien,  and  that  the  said  complainant  in  the 
original  bill  in  this  clause,  after  the  juris- 
diction of  said  Cumberland  chancery  court 
attached,  and  Connor  was  brought  into  that 
cause  by  publication,  was  required  by  law  to 
present  his  claim  for  a  final  disposition  to 
the  chancery  court  of  Cumberland  county, 
Tennessee,  and  had  not  the  right  to  enforce 
the  decree  by  the  process  of  this  court,  re- 

Sardless  of  that  suit.  It  is  therefore  or- 
ered,  adjudged,  and  decreed  by  the  court 
that  the  order  of  sale  heretofore  issued  by 
the  clerk  of  this  court  in  the  original  cause 
above  stated  be  vacated  and  annulled,  and 
the  said  J.  H.  Connor  and  his  agents,  solicit- 
ors, attorneys,  and  counsel,  and  every  per- 
son claiming  by  or  under  or  through  said 
Connor,  and  each  of  them,  are  hereby  re- 
strained and  perpetually  enjoined  from  su- 
ing out  of  this  court  any  process  for  the 
purpose  of  enforcing  the  lien  of  said  decree 
against  the  section  or  portion  of  said  rail- 
road therein  described,  or  any  part  thereof, 
and  the  costs  of  this  proceeding  to  be  taxed 
by  the  clerk  are  hereby  adjudged  and  de- 
creed against  the  said  complainant,  J.  H. 
Connor,  for  which  let  execution  issue  as  in 
actions  at  law;  but  the  decree  of  this  court 
is  not  otherwise  affected  than  *to  prevent 
enforcement  of  the  lien."  From  this  decree 
Connor  has  appealed. 

Argued  before  Lurton,  Day,  and  Severens, 
Circuit  Judges. 

Messrs.  Stokes  A  Stokes,  for  appellant: 

Connor  was  not  a  party  to  the  proceed- 
ings in  the  state  court. 

In  the  original  bill  .filed,  the  residence  of 
Connor  is  not  given,  nor  is  it  stated  that  he 
was  a  nonresident.    So  the  publication  was 
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not  made  for  him  under  the  allegations  of 
the  bill. 

On  January  12,  1897,  a  subpoena  issued 
for  "J.  H.  Connor  &  Co.,"  directed  to  the 
sheriff  of  Cumberland  county.  He  returned 
it  on  the  15th  of  January  indorsed,  "Search 
made  and  the  defendant  not  to  be  found  in 
my  county."  On  the  same  day  the  clerk 
made  the  order  directing  publication  to  be 
made  for  "J.  H.  Connor  &  Co."  The  order 
of  the  clerk  directing  publication  to  be  made 
was  a  nullity.  By  the  very  terms  of  the 
statute,  $  6164,  the  clerk  was  precluded 
from  making  such  an  order  until  the  neces- 
sary affidavit  was  filed  with  him,  and  there 
is  no  pretense  that  this  was  done. 

The  residence  or  nonresidence  must  be 
stated  in  the  bill. 

Walker  v.  Cottrell,  6  Baxt.  271. 

It  was  certainly  not  the  intention  of  the 
legislature  to  allow  a  complainant  to  name 
a  party  as  defendant  without  giving  his 
residence,  and  then  issue  process  to  any 
county  he  desires,  and  on  the  return  "not  to 
be  found"  make  publication,  and  thus  ac- 
quire jurisdiction  of  the  party. 

Carlisle  v.  Cowan,  85  Tenn.  165, 2  S.  W.  26. 

The  statute  permitting  publication  to  be 
made  on  the  return  of  the  summons  that  the 
defendant  is  not  to  be  found  not  only  re- 
quires that  the  summons  shall  issue  to  the 
county  of  the  defendant's  residence,  but  al- 
so that  the  sheriff  shall  exercise  diligence  in 
serving  the  same,  and  shall  not  return  it 
until  the  time  allowed  in  the  summons  has 
been  consumed  in  trying  to  find  the  defend- 
ant, and  that  publication  shall  not  be  re- 
sorted to  as  a  means  of  acquiring  jurisdic- 
tion unless  such  facts  appear. 

Soule  v.  Hough,  45  Mich.  418,  8  N.  W. 
50,  159;  Clayton  v.  Clayton,  4  Colo.  410. 

J.  H.  Connor  was  not  made  a  party  to  the 
proceedings  in  the  state  court  in  his  indi- 
vidual capacity,  but  the  firm  styled  "J.  H. 
Connor  &  Co."  was  made  a  defendant. 

If  the  court  by  publication  acquired  any 
jurisdiction,  it  was  of  J.  H.  Connor  &  Co., 
and  it  had  no  right  to  render  a  decree  under 
such  acquired  jurisdiction,  destructive  of 
the  individual  rights  of  J.  H.  Connor. 

17  Enc.  PI.  &  Pr.  p.  90. 

The  original  bill  in  this  cause,  in  legal 
effect,  recognized  the  lien  of  Connor's  judg- 
ment, and  did  not  seek  in  any  way  to  dis- 
turb it.  The  publication  that  was  made  for 
Connor  &  Co.  directed  them  to  appear  and 
answer  that  bill.  Afterwards  the  amended 
and  supplemental  bill  was  filed,  seeking  to 
destroy  or  vacate  the  lien.  It  would  be  a 
great  injustice  for  any  court  to  hold  that 
Connor  was  bound  by  the  decree  predicated 
upon  allegations  of  the  amended  and  sup- 

1>lemental  bill,  when  he  was  only  technical- 
y,  if  at  all,  before  the  court  by  publication 
made  under  the  original  bill. 

Rigney  v.  Rigney,  127  N.  Y.  408,  28  N.  E. 
405;  haing  v.  Rigney,  160  U.  S.  531,  40  L. 
ed.  525,  16  Sup.  Ct.  Rep.  366. 

Connor  was  a  nonresident  of  the  state  of 
Tennessee.  By  proceedings  in  the  United 
States  court  at  Nashville  he  recovered  a 
large  judgment.    It  was  declared  a  lien  up- 
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on  certain  property,  and  this  property  the- 
court  ordered  sold  to  satisfy  that  hen.    The- 
state  court  vacated  that  lien,  and  ordered 
the   property   sold   free   from   any   encum- 
brance. 

The  action  of  the  state  court  is  a  nullity,, 
and  presents  no  bar  to  Connor's  right  to  en- 
force the  order  of  the  United  States  courts 

Hall  v.  fanning,  91  U.  S.  160,  23  L.  ed. 
271;  Pennoyer  v.  Neff,  95  U.  S.  714,  24  L. 
ed.  565;  Hart  v.  Bansom,  110  U.  S.  151,  28 
L.  ed.  101,  3  Sup.  Ct.  Rep.  586. 

The  decree  of  the  United  States  circuit 
court,  giving  judgment  in  Connor's  favor, 
declaring  it  a  lien  on  certain  property,  and 
ordering  the  property  sold  to  satisfy  the  lien^ 
was  beyond  the  control  of  the  state  court. 

Randall  v.  Uoward,  2  Black,  585,  17  L- 
ed.  269;  Cooper  v.  Reynolds.  10  Wall.  308„ 
19  L.  ed.  931;  Florentine  v.  Barton,  2  Wail. 
210,  17  L.  ed.  783;  Russell  v.  Place,  94  U. 
8.  606,  24  L.  ed.  214. 

A  suit  to  enforce  a  mechanic's  lien  is  a 
proceeding  in  rem,  and  on  the  institution 
of  the  suit  the  court  acquires  jurisdiction, 
and  custody  of  the  property  upon  which  it- 
is  claimed  the  lien  exists. 

Porter  v.  Miles,  67  Ala.  133;  Crawford*- 
ville  v.  Barr,  65  Ind.  367;  O'Halloran  v. 
Tjeachey,  39  Ind.  150;  Carson  v.  White,  6 
Gill,  25;  Ouerrant  v.  Dawson,  34  Miss.  149; 
Gray  v.  Pope,  35  Miss.  116,  72  Am.  Deo. 
117;  Sly  v.  Pattee,  58  N.  H.  102;  Gordon  y. 
Torrey,  15  N.  J.  Eq.  112,  82  Am.  Dec.  273; 
Shryock  v.  Buckman,  121  Pa,  258,  1  L.  R. 
A.  533,  15  Atl.  480;  Rogers  d  B.  Hardware 
Co.  v.  Cleveland  Bldg.  Co.  (Mo.)  32  S.  W. 
1;  Weller  v.  IfcNahb,  4  Sneed,  424;  Heid- 
ritter  v.  Elizabeth  Oil-Cloth  Co.  112  U.  8. 
204,  28  L.  ed.  729,  5  Sup.  Ct.  Rep.  135. 

The  United  States  circuit  court  acquired 
jurisdiction  of  this  property  when  the  bill 
of  Connor  was  filed,  and  the  proceedings  in 
the  state  court  instituted  nearly  a  year 
afterwards  could  not  take  from  that  court 
the  jurisdiction  it  had  previously  acquired 
over  the  property  in  question. 

Hassall  v.  Wilcox,  130  U.  S.  493,  32  U 
ed.  1001,  9  Sup.  Ct.  Rep.  590. 

The  United  States  court,  having  acquired 
jurisdiction  of  the  parties  and  of  the  prop- 
erty in  the  bill  filed  by  Connor,  will,  irre- 
spective of  any  subsequent  proceedings  in  a 
state  court,. proceed  to  adjudicate  the  right* 
of  the  parties  before  it,  will  enforce  its  own 
decree,  and  will  not  send  a  party  litigant  in 
its  court  to  a  state  court  for  that  court  ta 
enforce  a  decree  rendered  by  it. 

Covell  v.  Heytnan,  111  U.  S.  176,  28  L_ 
ed.  390,  4  Sup.  Ct.  Rep.  355;  Central  Nat. 
Bank  v.  Stevens,  169  U.  S.  464,  42  L.  ed. 
818.  18  Sup.  Ct.  Rep.  403;  Rio  Grande  R. 
Co.  v.  Gomila,  132  U.  S.  478,  sub  nom.  Rio 
Grande  R.  Co.  v.  Vvnet,  33  L.  ed.  400,  10 
Sup.  Ct.  Rep.  155;  Leadville  Coal  Co.  v. 
McCreery,  141  U.  S.  475,  35  L.  ed.  824,  1£ 
Sup.  Ct.  Rep.  28. 

Messrs.  Robert  L.  Morris,  George  W. 
Easley,  and  Boyle,  Priest,  Sc  Lekmsaa, 
for  appellee: 

The  judgment  and  decree  in  Connor's  fa- 
vor are  voidable,  if  not  void. 
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The  lien  given  by  the  Tennessee  statute  is 
upon  the  railroad,  and  not  upon  the  section 
or  detached  portion  constructed  by  a  con- 
tractor. 

Shannon's  Code,  8  3570. 

It  is  against  public  policy  to  sell  a  de- 
tached portion  of  the  roadbed  to  enforce  a 
statutory  lien. 

Brooks  v.  Burlington  d  B.  W.  R.  Co.  101 
U.  S.  443,  25  L.  ed.  1057 ;  Muller  y.  Dow8t 

04  U.  8.  440,  24  L.  ed.  200;  Midland  R.  Co. 
v.  Wilcox,  122  Ind.  84,  23  N.  E.  506;  2 
Jones,  Liens,  88  1610,  1620;  Bteger  v.  Arc- 
tic  Refrigerating  Co.  80  Tenn.  453,  11  L.  R. 
A.  580,  14  S.  W.  1087;  Knapp  v.  St.  Louis, 
K.  C.  d  N.  R.  Co.  74  Mo.  374;  3  Elliott, 
Railroads,  §§  1060,  1074. 

A  court  of  equity  has  no  power  to  order 
the  sale  of  the  property  of  a  railroad  neces- 
sary to  the  exercise  of  its  franchise,  in  any 
other  manner  than  by  a  proceeding  that  will 
transfer  both  the  property  and  the  fran- 
chise. 

Louisville,  N.  A.  &  G.  R.  Co.  v.  Boney,  117 
Ind.  510,  3  L.  R.  A.  435,  20  N.  E.  432;  East 
Alabama  R.  Co.  v.  Doe  em  dem.  Visscher, 
114  U.  S.  340,  20  L.  ed.  136,  5  Sup.  Ct.  Rep. 
860;  Que  v.  Tide  Water  Canal  Co.  24  How. 
257,  16  L.  ed.  635;  Baxter  v.  'Nashville  d 
H.  Tumpk.  Co.  10  Lea,  488. 

The  lien  sought  to  be  enforced  by  Con- 
nor was  wholly  statutory. 

Shannon's  Code,  8  3570. 

The  law  creatine  the  lien  provided  that  it 
should  be  enforced  "in  the  circuit  court  of 
the  county  or  district"  where  the  work  was 
done  or  the  materials  furnished,  or  some 
part  thereof  was  done  or  delivered. 

Shannon's  Code,  8  3572. 

The  lien  was  a  new  right  not  existing  at 
common  law,  and  the  remedy  given  to  es- 
tablish the  lien  was  exclusive. 

Sedgw.  Stat.  &  Const.  Law,  2d  ed.  Pom. 
notes,  p.  343;  Sutherland,  Stat.  Constr.  8 
300;  Cranston  v.  Union  Trust  Co.  75  Mo. 
20;  3  Elliott,  Railroads,  8  1074. 

To  take  jurisdiction  on  the  equity  side  of 
the  Federal  court  would  be  to  legislate, 
which  the  courts  are  not  authorized  to  do. 

Phillips,  Mechanics'  Liens,  8  2<z/  Boisot, 
Mechanics'  Liens,  8  633;  Brooks  v.  Black- 
well,  76  Mo.  300. 

The  property  in  dispute  was  in  no  sense 
placed  in  custodia  legis  by  the  filing  of 
Connor's  bill  in  the  middle  district  of  Ten- 
nessee. 

Shields  v.  Coleman,  157  U.  S.  178,  30  L. 
ed.  663,  15  Sup.  Ct.  Rep.  570. 

The  assets  of  an  insolvent  corporation  be- 
come from  the  date  of  its  assured  insolven- 
cy a  fixed  trust  fund  for  equal  pro  rata  dis- 
tribution among  its  creditors,  unless  other- 
wise provided  by  law  or  fixed  by  valid  con- 
tract. 

Pom.  Eq.  Jur.  8  410;  Sawyer  v.  Hoag,  17 
Wall.  610,  21  L.  ed.  731;  Sanger  v.  Upton, 
01  U.  S.  56.  23  L.  ed.  220 ;  Scovill  v.  Thay- 
er, 105  U.  S.  143,  26  L.  ed.  068;  Hollins  v. 
Brierfield  Coal  d  I.  Co.  150  U.  S.  371,  37 
L.  ed.  1113,  14  Sup.  Ct.  Rep.  127;  Trades- 
man Pub.  Co.  v.  Knoxville  Car  Wheel  Co. 

05  Tenn.  644,  31  L.  R.  A.  503,  32  S.  W. 
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1007;  Moseby  v.  Williamson,  5  Heisk.  286; 
Marr  v.  Bank  of  West  Tennessee,  4  Coldw. 
471 ;  Comfort  v.  Patterson,  2  Lea,  672;  Bank 
of  Rome  v.  Haselton,  15  Lea,  230;  First 
Wat.  Bank  v.  North  Alabama  Lumber  d 
Mfg.  Co.  01  Tenn.  15,  18  S.  W.  400. 

The  court  which  first  assumes  jurisdic- 
tion of  a  suit  to  administer  the  affairs  of 
an  insolvent  corporation  and  to  distribute 
its  assets  among  creditors  is  entitled  to 
maintain  that  jurisdiction. 

Pom.  Eq.  Jur.  8  410;  Smith  v.  St.  Louis 
Mut.  L.  Ins.  Co.  6  Lea,  560 ;  Tradesman  Pub. 
Co.  v.  Knoxville  Car  Wheel  Co.  05  Tenn. 
644,  31  L.  R.  A.  503,  32  S.  W.  1007;  Mat  his 
v.  Pridham,  1  Tex.  Civ.  App.  68,  20  S.  W. 
1015;  Shannon's  Code,  88  5187,  6103,  6104; 
Gibson,  Ch.  Pr.  8§  065  et  seq. 

Laws  of  the  several  states  relating  to  in- 
solvency of  individuals  and  corporations 
will  be  regarded  and  enforced  by  the  United 
States  courts. 

Davidson  v.  Smith,  1  Bias.  346,  Fed.  Cas. 
No.  3,608;  Flash  v.  Wilkerson,  22  Fed.  680, 
20  Fed.  257. 

A  creditors'  bill  filed  by  a  particular  cred- 
itor for  the  purpose  of  collecting  his  own 
judgment,  and  not  on  behalf  of  creditors 
generally,  gives  the  court  jurisdiction  of  the 
equitable  assets  for  that  particular  purpose, 
and  does  not  necessarily  involve  a  complete 
and  final  distribution  of  said  assets  among 
all  the  creditors. 

Russell  v.  Chicago  Trust  d  Sav.  Bank, 
130  111.  540,  17  L.  R.  A.  345,  20  N.  E.  37. 

When  the  creditors'  bill  is  filed  on  behalf 
of  all  creditors,  a  subsequent  bill  cannot  be 
filed  by  other  creditors. 

Roseboom  v.  Whit  taker,  132  111.  81,  23 
N.  E.  330;  Smith,  Equitable  Remedies  of 
Creditors,  8  46. 

Every  other  contractor  and  materialman 
had  an  equal  lien  upon  the  whole  line  of 
railway  with  Connor,  and  as  between  them 
there  was  no  priority. 

15  Am.  &  Eng.  Enc.  Law,  title  Mechanics' 
Liens,  p.  05. 

Connor  could  not  acquire  any  priority  or 
preference  over  other  lienors  by  judgment 
even,  after  insolvency. 

Memphis  Barrel  d  Heading  Co.  v.  Ward, 
00  Tenn.  172,  42  S.  W.  13;  Levins  v.  W.  O. 
Peeples  Grocery  Co.  (Tenn.  Ch.  App.)  38  S. 
W.  733. 

This  rule  is  not  changed  because  the  road 
was  constructed  in  sections. 

Brooks  v.  Burlington  d  S.  W.  R.  Co.  101 
U.  S.  443,  25  L.  ed.  1057 ;  Meyer  v.  Hornby, 
101  U.  S.  728,  sub  nam.  Meyer  v.  Egbert,  25 
L.  ed.  1078. 

The  decree  in  favor  of  Connor  in  the  Fed- 
eral court  was  rendered  May  28,  1806.  It 
has  not  yet  been  enforced  by  execution  or 
sale. 

The  Federal  statute  provides  that  judg- 
ments and  decrees  rendered  in  a  circuit  or 
district  court  of  the  United  States  within 
any  state  Bhall  be  liens  on  property  through- 
out such  state,  in  the  same  manner  and  to 
the  same  extent  and  under  the  same  condi- 
tions only  as  if  such  judgments  and  decrees 
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had  been  rendered  by  a  court  of  general  ju- 
risdiction of  such  state. 

25  U.  S.  Stat,  at  L.  357,  fi  1,  chap.  729; 
2  Desty,  Fed.  Proc.  9th  ed.  8  492,  p.  1197. 

Shannon's  Code,  §5  4708,  4709,  4710,  pro- 
vides: The  lien  thus  given  will  be  lost  un- 
less an  execution  is  taken  out  and  the  land 
sold  within  twelve  months  after  the  rendi- 
tion of  the  judgment  or  decree. 

Connor  having  permitted  the  lien  of  his 
judgment  to  expire  before  any  sale  thereun- 
der, the  purchaser  under  the  state  court 
proceeding  obtained  the  title,  and  Connor 
will  not  be  permitted  to  disturb,  cloud,  or 
encumber  the  same. 

Chouteau  v.  Nuckolls,  20  Mo.  442;  Shan- 
non's Code,  p.  1185,  note  3;  2  Desty,  Fed. 
Proc.  9th  ed.  p.  1199,  notes  to  8  495. 

It  does  not  matter  whether  Connor  was 
personally  served  with  process  from  the 
state  court  or  not»  or  that  the  special  publi- 
cation made  as  to  him  did  not  have  tne  ef- 
fect to  bring  him  into  court. 

The  proceedings  to  administer  the  assets 
of  an  insolvent  corporation  for  the  benefit 
of  all  creditors  is  strictly  a  proceeding  in 
rem.  The  decree  sustaining  the  bill  as  a 
general  creditors'  bill,  the  appointment  of  a 
receiver,  and  the  publication  made  for  all 
creditors  to  appear  and  present  their  claims 
and  demands,  operated  as  a  warning  and 
notice  to  all  parties  interested  in  the  prop- 
erty sought  to  be  administered,  whether 
resident  or  nonresident  of  the  state,  and 
they  would  be  bound  by  the  action  and  deal- 
ings of  the  court  in  respect  to  such  property. 

Smith  v.  Bt.  Louis  Mut.  L.  Ins.  Co.  6  Lea, 
564;  Tradesman  Pub.  Co.  v.  Knowville  Car 
Wheel  Co.  95  Tenn.  634,  31  L.  R.  A.  593,  32 
§.  W.  1097;  Roseboom  v.  Whittaker,  132  111. 
81,  23  N.  E.  339;  Smith,  Equitable  Remedies 
of  Creditors,  8  46;  White  v.  Ewing,  159  U. 
IT.  S.  36,  40  L.  ed.  67,  15  Sup.  Ct.  Rep.  1018; 
Peck  v.  Elliott,  38  L.  R.  A.  616,  24  C.  C.  A. 
425,  47  U.  S.  App.  605,  79  Fed.  10;  Cunning- 
ham v.  Cleveland,  39  C.  C.  A.  211,  98  Fed. 
657. 

The  decision  of  the  state  court  that  the 
liens  of  the  contractors  who  constructed  the 
railroad  rested  upon  the  entire  line,  and  not 
upon  a  part,  and  included  a  right  to  sell  the 
franchise  of  the  company,  was  strictly  in 
accordance  with  law,  even  though  the  road 
was  constructed  in  alternate  or  widely  sepa- 
rated sections,  and  not  consecutively. 

Brooks  v.  Burlington  &  8.  W.  R.  Co.  101 
U.  S.  143,  25  L.  ed.  1057;  Meyer  v.  Hornby, 
101  U.  S.  728,  sub  nom.  Meyer  v.  Egbert, 
25  L.  ed.  1078. 

"Equality  is  equity"  as  between  the  hold- 
ers of  mechanics'  or  contractors'  liens. 

15  Am.  &  Eng.  Enc.  Law,  title  Mechanics9 
Liens,  p.  95 ;  Memphis  Barrel  <£  Heading  Co. 
v.  Ward,  99  Tenn.  172,  42  S.  W.  13;  Levins 
v.  W.  0.  Peoples  Grocery  Co.  (Tenn  Ch. 
App.)  38  S.  W.  733. 

The  property  of  the  company,  and  the 
franchise,  should  be  sold  as  a  unit. 

Brooks  v.  Burlington  &  8.  W.  R.  Co.  101 
U.  S.  443,  25  L.  ed.  1057;  East  Alabama  R. 
Co.  v.  Doe  ex  dem.  Visscher,  114  U.  S.  340, 
29  L.  ed.  136,  5  Sup.  Ct.  Rep.  869. 
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Connor,  knowing  of  the  pending  proceed- 
ings in.  the  state  court,  and  not  objecting  to 
the  issue  of  receiver's  certificates,  is  now  es- 
topped to  question  their  validity  and  priori- 
ty over  his  debt,  or  the  wisdom  of  the  court 
in  issuing  them. 

Humphreys  v.  Allen,  101  111.  490. 

Lnrton,  Circuit  Judge,  delivered  the 
opinion  of  the  court: 

1.  This  court  is  not  sitting  as  a  court  of 
error  to  review  either  the  original  decree  of 
the  circuit  court  in  favor  of  J.  H.  Connor 
against  the  Tennessee  Central  Railroad 
Company,  nor  the  decree  of  the  state  chan- 
cery court  in  the  creditors'  suit  of  J.  C. 
Walker  and  others  against  the  Tennessee 
Central  Railroad  Company,  under  which 
the  present  appellee  the  Tennessee  Cen- 
tral Railway  Company  obtained  its 
title.  Those  decrees  are  final.  They  are 
here  only  collaterally  brought  into  ques- 
tion, and  all  the  principles  which  relate  to 
a  collateral  attack  have  application  when 
we  come  to  consider  their  force  and  effect. 
If  they  arc  not  void,  they  must  be  given  full 
effect  and  force,  regardless  of  errors  or  ir- 
regularities which  might  have  been  remedied 
by  a  seasonable  proceeding  in  error.  The 
Tennessee  Central  Railroad  Company  was  a 
corporation  created  by  the  state  of  Tennes- 
see, and  its  entire  projected  line  and  all  of 
its  property  was  within  the  state  of  Tennes- 
see. As  an  insolvent  company,  it  was  en- 
tirely competent  that  it  should  be  wound  up 
under  a  creditors'  bill  in  a  Tennessee  court 
of  equity  as  an  insolvent  corporation. 
Shannon's  Code,  88  5187,  6103,  6104;  Marr 
v.  Bank  of  West  Tennessee,  4  Coldw.  471; 
Gleaves  v.  Davidson  &  W.  Tump.  Co.  4 
Baxt.  83;  Smith  v.  St.  Louis  Mut.  L.  Ins. 
Co.  6  Lea,  564;  Baxter  v.  Nashville  &  S. 
Turnp.  Co.  10  Lea,  488,  491;  Tradesman 
Pub.  Co.  v.  Knowville  Car  Wheel  Co.  95 
Tenn.  634,  31  L.  R.  A.  593,  32  S.  W.  1097. 
The  bill  of  J.  C.  Walker  and  others  was  filed 
and  conducted  according  to  the  usual  course 
of  a  general  creditors' bill.  The  only  non- 
resident creditor  claiming  to  have  any  in- 
terest in  the  property  of  the  company  under 
the  control  of  the  court  was  the  appellant, 
J.  H.  Connor,  who,  as  a  member  of  the  firm 
of  J.  H.  Connor  &  Co.,  composed  of  J.  H. 
Connor  and  B.  L.  Jett,  had  at  the  time  a 
bill  pending  in  the  circuit  court  of  the 
United  States  for  the  middle  district  of  Ten- 
nessee, in  which  he  was  asserting  a  con- 
tractor's lien  against  the  railroad  under  the 
Tennessee  statute  giving  a  lien  upon  any 
railroad  in  behalf  of  contractors  engaged  in 
construction  work. 

Aside  from  any  questions  arising  out  of  a 
possible  conflict  of  jurisdiction  by  reason 
of  the  prior  pendency  of  Connor's  bill  for 
the  enforcement  of  his  contractor's  statu- 
tory lien  in  the  circuit  court,  it  was  entire- 
ly competent  for  the  Tennessee  chancery 
court  to  bring  J.  H.  Connor  A  Co.  or  J.  H. 
Connor  before  the  court,  as  persons  claim- 
ing a  lien  upon  an  interest  in  the  railroad 
property  in  the  possession  of  the  court,  by 
publication  as  a  nonresident,  or  as  a  resi- 


1901. 


Coknob  v.  Tennessee  Central  Rt. 


60S 


dent  who  evaded  service  of  process.  Shan- 
non's Code,  §  0162.  The  power  of  the  state 
to  provide  by  statute  for  bringing  into 
court  nonresidents  having  interests  in  real 
property  situated  within  the  state,  for  the 
purpose  of  enforcing  a  lien,  or  clearing  a 
title,  or  subjecting  the  property  to  the  sat- 
isfaction of  debts,  can  no  longer  be  doubted. 
The  whole  subject  has  been  thoroughly  con- 
sidered, and  the  limits  of  the  jurisdiction 
defined,  in  Pennoyer  v.  Weft,  95  U.  S.  714, 
723,  24  L.  ed.  565,  569;  Cooper  v.  Reynolds, 
10  Wall.  308,  19  L.  ed.  931 ;  Arndt  v.  Griggs, 
134  U.  S.  316,  33  L.  ed.  918,  10  Sup.  Ct. 
Rep.  557,  and  Roller  v.  Holly,  176  U.  S. 
393,  44  L.  ed.  520,  20  Sup.  Ct.  Rep.  410. 
In  Arndt  v.  Griggs,  Justice  Brewer,  in  de- 
livering the  opinion  of  the  court,  said: 
"The  question  is  not  what  a  court  of  equity, 
by  virtue  of  its  general  powers,  and  in  the 
absence  of  a  statute,  might  do,  but  it  is, 
What  jurisdiction  has  a  state  over  titles  to 
real  estate  within  its  limits,  and  what  ju- 
risdiction may  it  give  by  statute  to  its  own 
courts,  to  determine  the  validity  and  extent 
of  the  claims  of  nonresidents  to  such  real 
estate?  If  a  state  has  no  power  to  bring  a 
nonresident  into  its  courts  for  any  purposes 
by  publication,  it  is  impotent  to  perfect  the 
titles  of  real  estate  within  its  limits  held  by 
its  own  citizens;  and  a  cloud  cast  upon  such 
title  by  a  claim  of  a  nonresident  will  re- 
main for  all  time  a  cloud  unless  such  non- 
resident shall  voluntarily  come  into  its 
courts  for  the  purpose  of  having  it  adjudi- 
cated. But  no  such  imperfections  attend 
the  sovereignty  of  the  state.  It  has  control 
over  property  within  its  limits ;  and  the  con- 
dition of  ownership  of  real  estate  therein, 
whether  the  owner  be  stranger  or  citizen,  is 
in  subjection  to  its  rules  concerning  the 
holding,  the  transfer,  liability  to  obliga- 
tions, private  or  public,  and  the  modes  of 
establishing  titles  thereto.  It  cannot  bring 
the  person  of  a  nonresident  within  its  limits, 
— its  process  goes  not  out  beyond  its  borders, 
— but  it  may  determine  the  extent  of  his 
title  to  real  estate  within  its  limits,  and  for 
the  purpose  cf  such  determination  may  pro- 
vide any  leasonable  methods  of  imparting 
notice.  •  .  .  Mortgage  liens,  mechanics' 
liens,  materialmen's  liens,  and  other  liens 
are  foreclosed  against  nonresident  defend- 
ants upon  service  by  publication  only. 
Lands  of  nonresident  defendants  are  at- 
tached and  sold  to  pay  their  debts;  and,  in- 
deed, almost  any  kind  of  action  may  be  in- 
stituted and  maintained  against  nonresi- 
dents to  the  extent  of  any  interest  in  prop- 
erty they  may  have  in  Kansas,  and  the  ju- 
risdiction to  hear  and  determine  in  this 
kind  of  cases  may  be  obtained  wholly  and 
entirely  by  publication." 

The  appellant  has  strenuously  Insisted 
that  he  was  not  made  a  party  to  the  credit- 
ors' bill  in  the  state  court,  and  that  he  did 
not  appear,  and  is  therefore  in  no  way  con- 
cluded by  the  decree  of  that  court  setting 
the  Tennessee  Central  Railroad  free  from 
all  liens  and  encumbrances,  and  that  the  lien 
declared  by  the  circuit  court  to  exist  in  his 
favor  against  a  portion  of  that  railroad  has 
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not  been  cut  off  or  foreclosed  by  the  pro- 
ceedings in  the  state  court.  The  question 
of  the  conclusiveness  of  the  decree  of  the 
state  court  in  respect  to  Connor's  lien  in- 
volves a  number  of  questions.  Among  them 
are  these:  (1)  The  effect  of  the  pendency 
of  Connor's  suit  in  the  circuit  court  upon 
the  jurisdiction  of  the  state  court  over  the 
property  of  the  railroad  company  against 
which  Connor  was  in  that  bill  asserting  a 
lien  at  the  date  of  the  institution  of  the 
creditors'  bill  in  the  state  court.  (2)  The 
sufficiency  of  the  publication  made  for  "J. 
H.  Connor  &  Co.  as  constructive  service 
upon  J.  H.  Connor.  (3)  The  sufficiency  of 
the  publication  made  upon  a  return  of  an 
alias  subpoena,  "Not  to  be  found  in  my 
county,"  under  Shannon's  Code,  9  6162, 
subsec.  3,  authorizing  publication  upon  a  re- 
turn of  "leading  process"  of  "not  to  be 
found."  Each  of  these  questions  bristles 
with  difficulties,  which  we  find  it  unneces- 
sary to  solve;  for,  if  they  should  all  be 
solved  according  to  the  contention  of  the  ap- 
pellant, there  would  still  remain  an  insur- 
mountable, objection  to  the  enforcement  of 
the  decree  of  sale  awarded  him  by  the  cir- 
cuit court.  If  we  assume  that  J.  H.  Connor 
was  not  a  party  to  the  creditors'  suit  of  J. 
C.  Walker  and  others  against  the  Tennessee 
Central  Railroad  Company,  and  that  he  is 
therefore  unaffected  by  the  decree  which  di- 
rected the  property  and  franchises  of  the 
railroad  company  to  be  sold  free  from  all 
liens  and  encumbrances,  it  would  follow 
that  the  purchaser  at  the  sale  made  in  pur- 
suance of  the  decree  in  that  case  has  ac- 
quired the  property  and  franchises  of  that 
company  subject  to  the  rights  of  J.  H.  Con- 
nor under  the  decree  of  the  circuit  court, 
whatever  they  may  be.  If  we  also  assume 
that  the  circuit  court  had  the  constructive 
possession  of  the  entire  property  and  fran- 
chises of  that  corporation  from  the  date  of 
the  filing  of  Connor's  bill,  and  that  it  could 
not  be  properly  deprived  of  that  possession 
by  a  proceeding  subsequently  begun  in  the 
state  court,  it  would  at  most  follow  that 
the  possession  by  the  receiver  appointed  un- 
der the  order  of  the  state  court  would  be 
ineffectual  to  confer  any  rights  upon  a  pur- 
chaser under  the  decree  of  that  court,  and 
equally  ineffectual  in  its  effect  upon  the  ju- 
risdiction of  the  circuit  court  over  that 
property.  The  actual  seizure  of  the  prop- 
erty was  wholly  unimportant  to  the  juris- 
diction of  the  state  court.  An  insolvent 
corporation  may  be  proceeded  against  un- 
der a  creditors'  bill,  and  wound  up,  without 
appointing  a  receiver,  and  we  may  treat  the 
fact  that  the  state  court  appointed  a  re- 
ceiver pending  Connor's  bill  as  a  nullity. 
It  is  due,  however,  to  the  state  court,  to  say 
that  there  was  no  intimation  in  the  bill  of 
Walker  and  others  that  there  was  any  pro- 
ceeding pending  in  the  circuit  court  of  any 
kind,  and  at  no  time  was  there  ever  made 
to  that  court  any  suggestion  of  a  possible 
conflict  of  jurisdiction.  The  railroad  con- 
sisted of  a  mere  graded  roadbed  some  23 
miles  in  length,  so  that  there  was  at  no  time 
any  such  actual  possession  by  the  receiver 
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as  to  oust  the  purely  constructive  posses- 
sion of  the  circuit  court.    However  exten- 
sive we  may  regard  the  constructive  posses- 
sion of  the  circuit  court  by  reason  of  the 
relief  prayed  under  Connor's  bill,  the  hand 
of  that  court  was  withdrawn  as  a  result  of 
its  final  decree,  which  declared  Connor's  lien 
to  extend  only  to  a  specific  part  of  the  prop- 
erty of  said  company,  which  the  decree  de- 
scribed as  "that  portion  of  the  defendant 
railroad  company  commencing  with  the  town 
of  Monterey,  in  the  county  of  Putnam,  and 
continuing  in  a  southeasterly  direction  for 
10  miles;"  "said  strip  of  land  being   100 
feet  wide,  upon  which  there  has  been  con- 
structed a  roadbed  for  said  railroad  14  feet 
wide  at  its  crest;   and  that  there  is  also 
within  and  upon  said  property  various  cuts, 
trestles,   and   bridges, — upon  all   of  which 
said  judgment  constitutes  a  lien,  the  court 
being  of  opinion  that  complainant  is  enti- 
tled to  have  so  much  of  said  railroad  sold 
for  the  satisfaction  of  the  aforesaid  judg- 
ment."   The  necessary  effect  of  this  decree 
was  to  discharge  the  franchises  and  proper- 
ty of  said  railroad  company  from  the  pos- 
session and  control  of  the  circuit  court,  ex- 
cept in  so  far  as  Connor's  lien  was  declared 
to  extend.     It  was  not  until  after  this  de- 
cree had  been  pronounced,  and  nearly  a  year 
had  elapsed,  that  the  state  court  ordered  a 
sale  of  the  property  of  said  railroad  com- 
pany.   The  decree  then  made  ordered  the 
sale  of  the  franchises  and  entire  property  of 
the  railroad  company.    Twenty-three  miles 
of  railroad  had  then  been  graded.    The  rail- 
road being  ordered  sold  as  an  entirety  in- 
cluded, of  course,  the  10  miles  of  roadbed 
upon  which  Connor's  lien  rested. 

Having  assumed  that  Connor  was  not  a 
party  to  or  concluded  by  this  decree,  we 
must  also  assume  that  neither  the  decree 
nor  the  sale  were  effectual  to  defeat  any 
right,  lien,  or  remedy  he  may  have  by  virtue 
of  the  decree  of  the  circuit  court.  After 
lying  silent  for  more  than  three  years  after 
date  of  his  order  of  sale,  Connor  obtained  a 
revivor,  and  was  about  to  have  his  decree  of 
sale  executed.  In  the  meantime  the  pur- 
chaser under  the  decree  in  the  creditors'  suit 
has  completed  and  put  in  operation  about  40 
miles  of  railroad.  Acting  upon  the  assump- 
tion of  the  validity  of  its  title,  it  has  made 
a  first  mortgage,  and  its  bonds  to  a  large 
amount  have  been  negotiated.  Under  these 
circumstances  it  has  intervened  in  the  case 
of  Connor  against  the  Tennessee  Central 
Railroad  Company,  and  has  set  up  the  title 
so  acquired  under  the  chancery  court  sale  as 
a  bar  to  any  proceeding  to  enforce  the  order 
of  sale  awarded  to  Connor  for  the  enforce- 
ment of  his  lien.  These  assumptions  put 
the  Tennessee  Central  Railway  Company  in 
the  attitude  of  a  purchaser  which  has  ac- 
quired, subject  only  to  the  unforeclosed  lien 
of  Connor,  every  right,  title,  and  interest 
of  the  Tennessee  Central  Railroad  Company 
and  of  its  mortgagees  and  lienors  foreclosed 
In  the  creditors'  suit.  Columbus,  S.d  H.  R 
Co.'s  Appeal,  48  C.  C.  A.  275,  109  Fed.  177. 
In  this  attitude,  and  under  these  circum- 
stances, it  has  intervened  in  the  case  of  Con- 
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nor  against  the  Tennessee  Central  Railroad 
for  the  purpose  of  asserting  the  right  and 
title  thus  acquired  pending  Connor's  suit, 
and  to  prevent  the  dismemberment  of  ite 
railroad  by  a  sale  which  it  claims  will  but 
cast  a  cloud  upon  its  own  title.     We  enter- 
tain no  doubt  that,  if  the  appellee  is  enti- 
tled to  be  relieved  from  the  threatened  sale 
by  which  the  unity  of  its  railroad  would  be 
broken,  the  mode  in  which  it  has  appealed 
to  the  circuit  court  to  prevent  the  use  of 
its  power  to  its  needless  injury  is  appropri- 
ate.   Krippendorf  v.  Hyde,  110  U.  8.  276, 
283,  28  L.  ed.  145,  148,  4  Sup.  Ct.  Rep.  27; 
Buck  y.  Collath,  3  Wall.  343,  18  L.  ed.  260; 
Oumbel  v.  Pitkin,  124  U.  8.  131,  31  L.  ed. 
374,  8  Sup.  Ct.  Rep.  379.    If  the  execution 
of  the  decree  of  sale  awarded  to  Connor  will 
not  confer  a  valid  title  to  a  purchaser,  and 
will  only  result  in  casting  a  cloud  upon  the 
title  of  the  intervener,  Connor  should  be  re- 
strained from  such  an  abuse  of  the  process 
of  the  court,  and  remitted  to  such  other 
remedy  as  may  be  open  to  him  for  the  col- 
lection of  his  claim  and  the  enforcement  of 
his  lien.    The  statute  under  which  Connor 
asserted  a  lien  is  one  which  gives  a  lien  to 
every  contractor,  subcontractor,  and  mate- 
rialman who  aids  in  the  construction  of  a 
railroad.    Shannon's  Code,  8fi  3570  et  seq. 
That  the  statute,  by  prescribing  a  remedy 
at  law  and  in  the  circuit  court  of  the  state, 
cannot  defeat  the  jurisdiction  of  the  Federal 
circuit  court,  sitting  as  a  court  of  equity,  of 
its  jurisdiction  to  enforce  a  statutory  lien 
upon  property,  such  as  the  lien  of  a  mechan- 
ic or  railroad  contractor,  is   well  settled. 
Sheffield  Furnace  Co.  v.  Witherow,  149  U. 
8.  574,  37  L.  ed.  853,  13  Sup.  Ct.  Rep.  936. 
The  lien  given  by  this  statute  is  given  equal- 
ly to  all  who  contribute  to  such  construc- 
tion, and  the  lien  of  each  extends  to  the 
whole  railroad,  and  is  not  limited  to  the 
particular  section,  bridge,  or  other  part  of 
the  work.    The  lien  extends  to  the  entire 
railroad.    The  language  of  the  statute  is, 
"there  shall  be  a  lien  upon  such  railroad." 
Statutes  giving  liens  to  builders  of  houses 
or  furnishers  of  materials  are  construed  as 
giving  the  lien  upon  the  entire  house  or  dis- 
tinct structure.     Steger  v.  Aretio  Refriger- 
ating Co.  89  Tenn.  453.  11  L.  R.  A.  580,  14 
S.  W.  1087.    Under  like  statutes  in  respect 
to  railroad  contractors  the  lien  iB  held  for 
even  stronger  reasons  to  extend  to  the  en- 
tire railroad.     Brooks  v.   Burlington  <£   8. 
W.  R.  Co.   101  U.  S.  443,  25  L.  ed.  1057; 
Knapp  v.  St.  Louis,  K.  C.  6  2?.  R.  Co.  74 
Mo.  374 ;  Midland  R.  Co.  v.  Wilcox,  122  Ind. 
84.  23  N.  E.  506;  2  Jones.  Liens,  §5   1619, 
1620;  Elliott,  Railroads,  §S  520,  1074.  Con- 
nor's bill  described  the  property  as  an  un- 
finished railroad  still  in  course  of  construc- 
tion, and  averred  that  the  work  was  being 
carried  on  by  other  contractors.    He  prop- 
erly prayed  "that  he  might  be  declared  to 
have  a  lien  upon  the  road  finished  and  that 
in  course  of  construction,  and  upon  the  fran- 
chises of  the  company.    This  the  court  de- 
nied by  limiting  his  lien  to  "that  portion  of 
the  defendant  railroad  company  [sic]  com- 
mencing with  the  town  of  Monterey,  in  the 
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•county  of  Putnam,  and  continuing  in  a 
•southeasterly  direction  for  10  miles;"  "said 
•trip  of  land  being  100  feet  wide,  upon 
which  there  has  been  constructed  a  roadbed 
for  said  railroad  14  feet  wide  at  its  crest; 
•and  that  there  are  also  within  and  upon 
-said  property  various  cuts,  trestles,  and 
^bridges,  upon  all  of  which  said  judgment 
•constitutes  a  lien,  the  court  being  of  opin- 
ion that  complainant  is  entitled  to  have  so 
much  of  said  railroad  sold  for  the  satisfac- 
tion of  the  aforesaid  judgment."  The  de- 
cree then  proceeds  by  directing  that  the  com- 
missioner will,  after  advertising,  etc,  "sell 
said  property  to  the  highest  bidder  for  cash 
free  from  the  equity  of  redemption  or  re- 
purchase." It  is  plain  from  this  decree  that 
the  contractor's  hen  declared  by  the  court 
•extends  only  to  a  specific  strip  of  property 
•constituting  the  right  of  way  and  roadbed 
•thereon,  and  that  for  the  purpose  of  enforc- 
ing this  lien  the  circuit  court  ordered  a  sale 
of  this  specific  property.  What  would  a 
purchaser  acquire  under  this  decreet  The 
franchise  to  construct  and  operate  a  rail- 
road for  tolls  was  a  franchise  to  construct 
4he  line  as  an  entirety.  The  franchise  is  a 
unit.  A  part  cannot  remain  with  the  com- 
pany and  a  part  pass  to  a  purchaser  of  a 
-section  of  its  railroad.  It  is  not  a  case  of 
where  the  work  was  abandoned  after  a  part 
of  the  line  had  been  constructed.  Connor's 
*>ill  averred  that  the  work  of  construction 
was  being  carried  on  by  the  company  when 
he  filed  his  bill,  and  the  decree  itself  recog- 
nizes that  the  sale  ordered  is  only  of  "a  por- 
tion" of  the  railroad.  Neither  does  the  de- 
cree of  sale  direct  or  authorize  the  sale  of 
the  franchise  of  the  company,  and  it  is  clear 
that  a  franchise  will  not  pass  as  appurte- 
nant to  a  part  of  a  roadbed.  Wood  v. 
Truckee  Tump.  Co.  24  Cal.  474.  It  follows 
that  the  commissioner  could  not  convey  or 
•deliver  to  the  purchaser  at  his  sale  anything 
more  than  the  right  and  interest  of  the  rail- 
road company  in  that  portion  of  its  right  of 
way  and  roadbed  described  in  the  decree. 
That  title  and  right  is  a  mere  easement  ac- 
quired for  the  purpose  of  maintaining  and 
operating  a  railroad  thereon. 

But  if  it  be  assumed,  for  the  purposes  of 
this  case,  that  the  fee  to  the  described  strip 
of  land  was  in  the  company,  the  situation  of 
a  purchaser  not  owning  the  franchises  would 
to  no  better.  The  general  rule  is  that  the 
physical  property  of  a  private  corporation 
is  as  subject  to  be  sold  at  judicial  sale  for 
the  enforcement  of  a  lien,  or  for  the  satis- 
faction of  a  judgment  or  decree  for  debt,  as 
the  property  of  an  individual.  But  an  ex- 
ception exists,  upon  principles  of  public  pol- 
icy, in  respect  to  the  property  of  a  quasi 
public  corporation  which  is  essential  to  the 
•enjoyment  of  its  franchises  for  the  discharge 
of  those  public  duties  for  which  it  was  cre- 
ated. Property  acquired  and  held  as  essen- 
tial to  the  operation  of  quasi  public  fran- 
chises cannot  be  seized  and  sold  separate 
and  apart  from  the  franchises,  without 
which  the  latter  would  be  inoperative.  Thus, 
in  Tennessee,  without  regard  to  the  charac- 
ter of  the  title,  the  toll  houses  and  roadway 
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of  a  turnpike  company  are  not  the  subject  of 
execution,  levy,  and  sale.  "The  weight  of 
authority  is,"  said  Justice  Cooper,  speaking 
for  the  supreme  court  of  Tennessee,  "that 
the  exemption  of  the  franchise  from  levy 
will  protect  all  property  essentially  neces- 
sary to  its  exercise,  for  the  obvious  reason 
that  the  franchise  was  conferred  for  a  pub- 
lic purpose;  and  that  there  ought  not  to  be 
any  disposition  of  the  property  except  in  a 
mode  wnich  would  secure  a  continuance  of 
the  use  of  the  franchise  for  the  benefit  of 
the  public  The  rights  of  creditors  are  suffi- 
ciently secured  by  the  right  to  attach  or  im- 
pound the  tolls,  and,  if  necessary,  to  sell 
the  property  and  franchises  together."  Bax- 
ter v.  Nashville  &  If.  Turnp.  Co.  10  Lea, 
488,  493.  This  doctrine  has  received  very 
general  sanction.  Elliott,  Railroads,  $S 
580,  1074;  Morawetz,  Priv.  Corp.  9  1 125; 
Que  v.  Tide  Water  Canal  Co.  24  How.  257, 
16  L.  ed.  035;  East  Alabama  R.  Co.  v.  Doe 
em  dem.  Yisscher,  114  U.  S.  340,  29  L.  ed. 
136,  5  Sup.  Ct.  Rep.  869;  Amtnant  v.  New 
Alexandria  &  P.  Turnp.  Road  Co.  13  Sere. 
&  R.  210,  15  Am.  Dec.  593;  Louisville,  N.  A. 
&  C.  R.  Co.  v.  Boney,  117  Ind.  501,  3  L.  R. 
A.  435,  20  N.  E.  432;  Wood  v.  Truckee 
Turnp.  Co.  24  Cal.  474;  Dayton,  X.  &  B.  R. 
Co.  v.  Lewton,  20  Ohio  St.  401;  Overton 
Bridge  Co.  v.  Means,  33  Neb.  857,  61  N.  W. 
240;  Ooooh  v.  MoGee,  83  N.  C.  59,  35  Am. 
Rep.  558;  Gardner  v.  Mobile  &  N.  W.  R.  Co. 
102  Ala.  635,  645,  15  So.  271.  The  case  of 
Que  v.  Tide  Water  Canal  Co.  24  How.  257, 
16  L.  ed.  635,  is  closely  in  point.  An  exe- 
cution had  been  levied  upon  "a  homestead 
lot,  sundry  canal  locks,  a  wharf,  and  sun- 
dry other  lots,"  all  of  which  property,  the 
court  in  its  opinion  said,  was  admitted  to 
belong  "to  the  canal  company  in  fee."  The 
canal  company  enjoined  the  sale  under  the 
fieri  facias,  and  on  final  hearing  the  injunc- 
tion was  made  perpetual.  It  was  admitted 
that  the  property  so  levied  upon  was  essen- 
tial to  the  proper  and  useful  operation  and 
working  of  the  canal,  and  that  without  same 
the  franchise  would  be  valueless.  Upon  ap- 
peal the  decree  was  affirmed,  the  court, 
speaking  by  Mr.  Chief  Justice  Taney,  say- 
ing: "The  property  seized  by  the  marshal 
is  of  itself  of  scarcely  any  value,  apart  from 
the  franchise  of  taking  toll,  with  which  it  is 
connected  in  the  hands  of  the  company,  and, 
if  sold  under  this  fieri  facias,  without  the 
franchise,  would  bring  scarcely  anything, 
but  would  yet,  as  it  is  essential  to  the  work- 
ing of  the  canal,  render  the  property  of  the 
company  in  the  franchise,  now  so  valuable 
and  productive,  utterly  valueless.  Now,  it 
is  very  clear  that  the  franchise  or  right  to 
take  toll  on  boats  going  through  the  canal 
would  not  pass  to  the  purchaser  under  this 
execution.  The  franchise,  being  an  incor- 
poreal hereditament,  cannot,  upon  the  set- 
tled principles  of  the  common  law,  be  seized 
under  a  fieri  facias.  If  it  can  be  done  in  any 
of  the  states,  it  must  be  under  a  statutory 
provision  of  the  state;  and  there  is  no  stat- 
ute of  Maryland  changing  the  common  law 
in  this  respect.  Indeed,  the  marshal's  re- 
turn and  the  agreement  of  the  parties  shows 
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it  was  not  seized;  and,  consequently,  if  the 
sale  had  taken  place,  the  result  would  have 
lteen  to  destroy  utterly  the  value  of  the 
property  owned  by  the  company,  while  the 
creditor  himself  would,  most  probably,  real- 
ize scarcely  anything  from  these  useless  ca- 
nal locks,  and  lots  adjoining  them.  The 
record  and  proceedings  before  us  show  that 
there  were  other  creditors  of  the  corporation 
to  a  large  amount,  some  of  whom  loaned 
money  to  carry  on  the  enterprise.  And  it 
would  be  against  the  principles  of  equity 
to  allow  a  single  creditor  to  destroy  a  fund 
to  which  other  creditors  had  a  right  to  look 
for  payment,  and  equally  against  the  princi- 
ples of  equity  to  permit  him  to  destroy  the 
value  of  the  property  of  the  stockholders  by 
dissevering  from  the  franchise  property 
which  was  essential  to  its  useful  existence." 
In  East  Alabama  R.  Co.  v.  Doe  em  dem. 
Visscher,  114  U.  S.  340,  29  L.  ed.  136,  5  Sup. 
Ct.  Rep.  809,  the  facts  were  that  a  judgment 
creditor  levied  an  execution  on  the  right  of 
way  of  a  railroad  company,  and  it  was  sold 
and  conveyed  to  the  execution  creditor  .by 
the  sheriff.  The  court  held  that  a  right  of 
way  could  not  be  sold  under  execution  or 
otherwise  to  a  purchaser  who  did  not  own 
the  franchise.  It  is  true  that  the  court 
found  that  the  right  of  way  was  a  mere 
easement,  and  that  the  franchise  had  not 
been  and  could  not  be  levied  upon,  being  a 
mere  incorporeal  hereditament.  But  the 
court,  among  other  things,  said:  "The  sher- 
iff's deed  purported  to  'convey,  in  words, 
'the  said  tract  of  land  or  railroad  bed,  to 
wit,  the  right  of  way  of  the  Opelika  &  Ox- 
ford Railroad,  so  far  as  the  right  of  way 
has  been  obtained,  from  Lafayette  to  the 
edge  of  Lee  county.  .  .  .'  If  the  deed 
undertook  to  convey  any  land,  or  soil,  or 
roadbed,  it  conveyed  with  it  the  right  of 
way.  The  deed,  in  reciting  the  levy,  states 
that  it  was  made  'on  the  following  tract  or 
lot  of  land,  as  the  property  of  the  said  rail- 
road company,  to  wit,  the  right  of  way;' 
.  .  .  and,  if  they  obtained  a  deed  of  any- 
thing, the  right  of  way  was  included,  or 
else  they  received  nothing  beyond,  perhaps, 
a  right  to  carry  away  from  the  land  what 
the  company  had  put  upon  it.  .  .  . 
This  court  decided  in  Que  v.  Tide  Water 
Canal  Co.  24  How.  257,  10  L.  ed.  635,  that 
a  corporate  franchise  to  take  tolls  on  a 
canal  could  not  be  seized  and  sold  under  a 
fieri  facias,  unless  authorized  by  a  statute 
of  the  state  which  granted  the  act  of  incor- 
poration; and  that  neither  the  lands  nor  the 
works  essential  to  the  enjoyment  of  the 
franchise  could  be  separated  from  it  and 
sold  under  such  a  writ,  so  as  to  destroy  or 
impair  the  value  of  the  franchise.  This  de- 
cision was  put  on  the  ground  that  the  fran- 
chise or  right  to  take  toll  on  boats  going 
through  the  canal  would  not  pass  to  the 
purchaser  under  the  execution  on  a  judg- 
ment at  law  against  the  corporation,  be- 
cause it  was  an  incorporeal  hereditament, 
and  upon  the  settled  principles  of  the  com- 
mon law  could  not  be  seized  on  a  fieri  facias, 
and  was  made  in  a  case  where  the  corpora- 
tion owned  in  fee  the  real  estate,  toll  houses, 
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canal  locks,  and  wharf  seized,  all  of  which 
were  necessary  for  the  uses  and  working  of 
the  canal." 

The  principle  running  all  through  these 
cases  is  that  the  property  of  a  public  cor- 
poration, such  as  a  railroad,  cannot  be  sold 
separately  and  apart  from  its  franchise  if 
the  property  is  so  indissolubly  linked  to  the- 
franchise  and  to  its  public  functions  as  that 
without  it  the  franchise  will  be  rendered  in- 
operative. The  remedy  of  a  creditor  who- 
has  exhausted  property  not  necessary  to  the> 
exercise  of  the  franchises  is  to  obtain  a  re- 
ceiver, and  sequester  the  tolls  or  income,  or 
a  decree  subjecting  the  property  and  it% 
franchises  to  sale  as  an  entirety.  Mora- 
wetz,  Priv.  Corp.  $  1126;  Boater  v.  Nash- 
ville d  H.  Turnp.  Co.  10  Lea,  488;  Cleave* 
v.  Davidson  d  W.  Turnp.  Co.  4  Baxt.  83; 
Covington  Drawbridge  Co.  v.  Shepherd,  21 
How.  112,  16  L.  ed.  38;  Que  v.  Tide  Water 
Canal  Co.  24  How.  258,  16  L.  ed.  635. 

The  decree  directing  a  sale  of  a  portion  of 
the  roadbed  of  the  Tennessee  Central  Rail- 
road Company  separate  and  apart  from  the- 
franchises  of  the  company  is  ineffective. 
The  purchaser  will  acquire  no  right  or  title. 
To  execute  the  decree  will  but  cast  a  cloud 
upon  the  title  of  the  Tennessee  Central  Rail- 
way Company,  and  operate  only  as  an  abuse- 
of  the  process  of  the  circuit  court. 

The  decree  perpetually  enjoining  the  com- 
missioner from  proceeding  is  therefore  af- 
firmed, with  costs. 


LOUISVILLE  A  NASHVILLE  RAILROAD* 

COMPANY,  Plff .  in  Err., 

v. 

William  STUBER. 
(48  C.  C.  A.  149,  108  Fed.  934.) 

1.  The  question  of  fellow  service,  im- 
am action  by  an  employee  In  a  Fed- 
eral court  to  recover  from  his  employer  for- 
personal  injuries  Inflicted  through  negligence, 
is  not  one  of  local  law  to  be  settled  by  the- 
declslons  of  the  highest  courts  of  the  state  in 
which  the  cause  of  action  arose. 

21.  A  foreman  of  water  supply  of  m 
railroad,  whose  dnty  requires  him  to- 
be  carried  from  place  to  place  along; 
the  road  to  supervise  water  tanks  and  pump- 
ing machinery,  la  when  riding  on  a  detached 
engine  to  a  place  where  machinery  needs  re- 
pairs, a  fellow  servant  of  the  engineer  ln> 
charge  of  the  engine  carrying  him,  within* 
the  rule  exempting  the  employer  from  liabil- 
ity for  injuries  negligently  Inflicted  upon  an 
employee  by  his  fellow  servant. 

(May  7,  1901.) 

ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Ten- 
nessee to  review  a  judgment  in  favor  of 
plaintiff  in  an  action  brought  to  recover 

Note. — As  to  what  servants  are  deemed  to  be 
In  the  same  common  employment,  apart  from 
suits  where  no  questions  as  to  vice  principal 
arise,  see  also  Sofleld  v.  Guggenheim  Smelting 
Co.  (N.  J.  L.)  50  L.  R.  A.  417,  and  note;  and 
Spees  v.  Boggs  (Pa.)  52  L.  R.  A.  983. 
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damages  for  personal  injuries  for  which  de- 
fendant was  alleged  to  be  responsible.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Argued  before  Lurton  and  Severens,  Cir- 
cuit Judges,  and  Clark,  District  Judge. 

Messrs.  Charles  N.  Burch  and  John  W. 
Jndd,  for  plaintiff  in  error: 

Plaintiff  was  not  a  passenger,  nor  entitled 
to  the  rights  of  a  passenger,  but  he  was  a  fel- 
low servant  of  those  in  control  of  the  engine. 
The  negligence  of  these  fellow  servants  was 
one  of  the  ordinary  risks  of  his  employment; 
and  for  the  negligence  of  a  fellow  servant 
there  can  be  no  recovery  against  the  common 
master,  the  defendant  railroad  company. 

Cases  where  servants  of  the  company  were 
traveling  free  of  charge  on  its  trains,  and 
were  injured  through  the  negligence  of  those 
in  control  of  the  trains,  will  divide  them- 
selves into  three  classes:  (1)  Those  in 
which  plaintiff,  at  the  time  of  the  injury, 
was  traveling  in  the  prosecution  of  the  de- 
fendant's business,  ana  in  the  discharge  of 
his  contract  of  employment;  (2)  those  in 
which  plaintiff  was  traveling  on  his  own 
pleasure  or  business;  (3)  those  in  which  the 
plaintiff,  though  apparently  traveling  free, 
yet  in  his  contract  of  employment  received 
transportation  as  a  portion  of  the  considera- 
tion for  his  labor, — in  other  words,  where 
the  transportation  was  not,  in  fact,  free,  but 
paid  for  by  labor. 

The  case  at  bar  belongs  to  the  first  class, 
and  the  overwhelming  weight  of  authority, 
state  and  Federal,  is  to  the  effect  that  in 
such  case  there  can  be  no  recovery. 

Hale,  Bailments  &  Carriers,  pp.  44G,  447 ; 
ChUlshannon  v.  Stony  Brook  R.  Corp.  10 
Cush.  228;  Ryan  v.  Cumberland  Valley  R. 
Co.  23  Pa.  884;  Russell  v.  Hudson  River  R. 
Co.  17  N.  Y.  134;  Viok  v.  New  York  C.  d  H. 
R.  R.  Co.  95  N.  Y.  267,47  Am.  Rep.  36 ;  Beaver 
v.  Boston  d  M.  R.  Co.  14  Gray,  466;  O'Don- 
neU  v.  Allegheny  Valley  R.  Co.  69  Pa.  239, 
98  Am.  Dec.  336;  Kansas  P.  R.  Co.  v. 
Salmon,  11  Kan.  83;  Ross  v.  New  York  C.  d 
H.  R.  R.  Co.  6  Hun,  488,  Affirmed  in  74  N.  Y. 
617 ;  Capper  v.  Louisville,  E.  d  Bt.  L.  R.  Co. 
103  Ind.  306,  2  N.  £.  749;  Hando  v.  London 
d  0.  R.  Co.  (Q.  B.  1867)  2  Wood,  Railway 
Law,  p.  1044;  Hutchinson  v.  York,  N.  d 
B.  R.  Co.  6  Kxch.  343;  Abend  v.  Terre  Haute 
d  J.  R.  Co.  Ill  111.  203,  53  Am.  Rep.  616; 
Ohio  d  M.  R.  Co.  v.  Tindall,  13  Ind.  366,  74 
Am.  Dec.  259 ;  Kumler  v.  Junction  R.  Co.  33 
Ohio  St.  150;  Chicago  d  A.  R.  Co.  v.  Keefe, 
47  III.  108;  McQueen  v.  Central  Branch  U. 
P.  R.  Co.  30  Kan.  689,  1  Pac.  139;  Howland 
v.  Milwaukee,  L.  B.  d  W.  R.  Co.  54  Wis.  226, 
UN.  W.  529;  Tomlinson  v.  Chicago,  B.  d  Q. 
R.  Co.  38  C.  C.  A.  148,  97  Fed.  253;  Tewas  d 
P.  R.  Co.  ▼.  Smith,  31  L.  R.  A.  321,  14  C.  C. 
A.  509,  30  U.  S.  App.  176,  67  Fed.  524;  Ran- 
dall v.  Baltimore  d  0.  R.  Co.  109  U.  S.  478, 
27  L.  ed.  1003,  3  Sup.  Ct  Rep.  322;  Quebec 
S.  B.  Co.  v.  Merchant,  133  U.  S.  375,  33  L. 
ed.  656,  10  Sup.  Ct.  Rep.  397;  Baltimore  d 
O.  R.  Co.  r.  Baugh,  149  U.  S.  368,  37  L.  ed. 
772,  13  Sup.  Ct.  Rep.  914;  Northern  P.  R. 
Co.  v.  Hambly.  154  U.  S.  349,  38  L.  ed.  1009, 
14  Sup.  Ct  Rep.  983;   Central  R.  Co.  v. 
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Keegan,  160  U.  S.  259,  40  L.  ed.  418, 16  Sup. 
Ct.  Rep.  269;  Northern  P.  R.  Co.  v.  Peter- 
son, 102  U.  S.  346,  40  L.  ed.  994,  16  Sup.  Ct. 
Rep.  843;  Oakes  v.  Mase,  165  U.  S.  363,  41 
L.  ed.  746,  17  Sup.  Ct.  Rep.  345;  Northern  P. 
R.  Co.  v.  Poirier,  167  U.  S.  48,  42  L.  ed.  72, 
17  Sup.  Ct.  Rep.  741;  New  England  R.  Co. 
v.  Conroy,  175  U.  S.  323,  44  L.  ed.  181,  20 
Sup.  Ct.  Rep.  85;  Chicago,  M.  d  Bt.  P.  R.  Co. 
v.  Ross,  112  U.  S.  377,  28  L.  ed.  787,  5  oup. 
Ct  Rep.  184. 

Mr.  J.  N.  Thomason  for  defendant  in  er- 
ror. 

Lurton,  Circuit  Judge,  delivered  the 
opinion  of  the  court: 

The  defendant  in  error,  William  Stuber, 
sustained  a  severe  injury  through  the  neg- 
ligence of  an  engineer  in  charge  of  a  de- 
tached engine  upon  which  he  was  riding. 
Both  the  engineer  and  Stuber  were  at  the 
time  in  the  service  of  the  railroad  company. 
There  was  a  judgment  upon  a  verdict  for 
defendant  in  error.     102  Fed.  421. 

This  case  turns  upon  the  single  question 
as  to  whether  the  negligent  engineer  and 
Stuber  were  fellow  servants.  The  facts 
were  undisputed,  and  were  as  follows:  Stu- 
ber for  many  years  had  been  the  "foreman  of 
water  supply"  upon  an  extensive  division  of 
the  railroad  of  the  plaintiff  in  error,  receiv- 
ing $80  per  month.  His  business  was  to 
supervise  the  water  tanks  and  pumping  ma- 
chinery at  the  many  water  stations  within 
his  division,  keeping  same  in  good  repair, 
and  in  condition  to  furnish  water  for  the 
proper  movement  of  trains.  In  the  dis- 
charge of  his  duties  he  was  obliged  to  pass 
frequently  from  one  water  station  to  an- 
other, and  was  authorized  by  a  superintend- 
ent's order  or  pass  to  travel  free  upon  any 
and  all  trains,  and  to  stop  them,  when  nec- 
essary, at  any  tank.  To  answer  a  call  to  re- 
pair the  pumping  machinery  at  Humboldt, 
Tennessee,  Stuber  boarded  a  detached  loco- 
motive at  Guthrie,  Kentucky,  bound  down 
the  road.  Through  the  negligence  of  the  en- 
gineer in  sole  control  of  this  engine,  a  colli- 
sion occurred  at  Clarksville,  Tennessee,  with 
a  train,  whereby  Stuber  sustained  a  severe 
personal  injury.  The  learned  circuit  judge 
was  of  opinion  that  the  relation  of  fellow 
servant  did  not  exist  between  defendant  in 
error  and  the  engineer,  through  whose  negli- 
gence he  had  been  injured,  and  instructed 
the  jury  to  return  a  verdict  against  the 
plaintiff  in  error.  A  request  to  instruct  the 
jury  to  find  for  the  railroad  company  upon 
the  ground  that  the  engineer  and  Stuber 
were  fellow  servants  was  denied.  The 
charge  given  and  the  request  denied  have 
been  assigned  as  error.  There  is  no  statute 
in  Tennessee  defining  fellow  servants.  The 
question  is,  therefore,  one  to  be  determined 
upon  common-law  principles.  Under  the  de- 
cisions of  the  Tennessee  supreme  court,  the 
liability  of  a  railroad  company  to  one  serv- 
ant who  has  sustained  injury  through  the 
negligence  of  another  has  been  made  to  de- 
pend upon  the  subordination  of  the  one  to 
the  other,  as  well  as  upon  refinements  in  re- 
spect  to  different  departments  of  service. 
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Nashville  d  C.  R.  Co.  r.  Carroll,  6  Heisk.  347, 
<364;  Louisville  d  N.  R.  Co.  v.  Bowler,  9 
Heisk.  866;  Louisville  d  N.  R.  Co.  v.  Lahr, 
86  Tenn.  335,  6  S.  W.  663;  Coal  Creek  Min. 
Co.  v.  Davis,  90  Tenn.  711,  719, 18  S.  W.  387; 
East  Tennessee,  V.  d  G.  R.  Co.  v.  De  Armond, 
86  Tenn.  73,  5  S.  W.  600;  Louisville  d  N.  R. 
<!o.  v.  Martin,  87  Tenn.  398,  3LR.A.  282, 
10  S.  W.  772.  The  question  is,  however,  not 
one  of  local  law  to  be  settled  by  the  decisions 
of  the  highest  courts  of  the*  state  in  which 
the  cause  of  action  arose,  but  one  of  general 
law.  So  far  as  the  Supreme  Court  of  the 
United  States  has  authoritatively  deter- 
mined the  law  applicable  to  such  a  case,  it  is 
the  duty  of  this  court  to  follow  the  law  thus 
determined.  But,  so  far  as  the  question  has 
not  been  thus  authoritatively  settled  by  that 
court,  the  common  law  applicable  is  to  be  de- 
termined by  a  consideration  of  all  the  au- 
thorities bearing  upon  the  relation  of  mas- 
ter and  servant.  Baltimore  d  O.  R.  Co.  v. 
Bough,  149  U.  S.  368,  37  L.  ed.  772,  13  Sup. 
Ot.  Rep.  914.  There  is  no  authority  for  re- 
garding St uber,  while  being  carried  to  his 
work  by  his  employer,  as  a  passenger.  To 
discharge  the  duties  of  his  peculiar  employ- 
ment, it  was  necessary  that  he  should  be  car- 
ried from  one  place  of  work  to  another,  as 
occasion  should  require.  His  transporta- 
tion to  and  from  his  work  was  part  of  his 
■contract  of  service,  and  while  being  thus 
transported  he  was  as  much  in  the  service 
of  the  company  as  when  engaged  in  the  re- 
pair or  construction  of  a  water  tank  or 
pump.  He  was  traveling  at  the  time  un- 
•der  a  single  contract  of  service,  and  his  right 
to  be  carried  free  to  and  from  his  work  is  in- 
separable from  the  contract  to  do  the  work, 
and  no  valid  ground  exists  for  saying  that 
he  paid  his  own  fare,  or  was  in  any  sense  a 
passenger. 

The  rule  is  now  well  settled  that  railway 
•employees,  while  being  carried,  as  part  of 
their  contract  of  service,  to  and  from  their 
place  of  work,  are  fellow  servants,  and  not 
passengers.  Thus,  in  Gillshannon  v.  Stony 
Brook  R.  Corp.  10  Cush.  228,  laborers  being 
carried  to  and  from  their  work  upon  a  gravel 
train  were  held  not  to  be  passengers,  but  fel- 
low servants  of  those  operating  the  train. 
In  Beaver  v.  Boston  d  M.  R.  Co.  14  Gray, 
466,  a  carpenter,  whose  business  it  was  to 
repair  bridges  and  fences  along  the  line  of 
railroad,  injured  while  being  carried  free  to 
a  place  of  work,  was  held  to  oe  a  fellow  serv- 
ant, and  not  a  passenger.  In  Ryan  v.  Cum- 
berland Valley  R.  Co.  23  Pa.  384,  a  laborer 
on  a  gravel  train  was  injured  through  the 
negligence  of  the  conductor  or  engineer  while 
being  carried  from  his  residence  to  his  place 
of  work.  Held,  that  there  could  be  no  recov- 
ery. In  McQueen  v.  Central  Branch  V.  P. 
R.  Co.  30  Kan.  689,  1  Pac.  139,  a  bridge 
painter,  while  being  transported  over  the 
road  to  discharge  the  duties  of  his  place,  was 
held  not  to  be  a  passenger.  In  Texas  d  P. 
R.  Co.  v.  Smith,  31  L.  R.  A.  321,  14  C.  C.  A. 
509,  30  U.  S.  App.  176,  67  Fed.  524,  it  was 
held  that  a  civil  engineer,  charged  with  the 
duty  of  looking  after  the  maintenance  of 
bridges,  trestles,  and  water  tanks,  was  not 
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a  passenger  when  traveling  over  the  road  la 
discharge  of  his  duties.  In  Tomlinson  ▼. 
Chicago,  B.  d  Q.  R.  Co.  38  C.  G.  A.  148,  97 
Fed.  252, — an  opinion  by  the  circuit  court 
of  appeals  for  the  eighth  circuit, — it  was 
held  that  a  bridge  builder  and  repairer, 
whose  duties  called  him  to  various  places  on 
the  line  of  the  railroad  company  employing 
him,  was  not  a  passenger  when  being  car- 
ried over  the  road  to  place  of  work,  hut  as 
fellow  servant  with  those  operating  the  train 
to  which  his  car  was  attached.  To  the  same 
effect  are  the  cases  of  Tunney  v.  Midland  R. 
Co.  L.  R.  1  C.  P.  291;  Ross  v.  New  York  C. 
d  H.  R.  R.  Co.  5  Hun,  488,  Affirmed  in  74  N. 
I.  617,  and  cited  in  95  N.  Y.  272;  Russell  ▼. 
Hudson  River  R.  Co.  17  N.  Y.  134 ;  Viek  t. 
New  York  C.  d  H.  R.  R.  Co.  95  N.  Y.  267, 
47  Am.  Rep.  36;  Abend  v.  Terre  Haute  d  /. 
R.  Co.  Ill  111.  203,  53  Am.  Rep.  616;  Kumler 
v.  Junction  R.  Co.  33  Ohio  St.  150.  On  this 
record  there  can  be  no  question  as  to  the) 
rijrht  of  the  defendant  in  error  if  he  had  been 
injured  while  traveling  for  a  purpose  dis- 
connected with  his  employment.  He  was 
not  so  traveling.  The  cases  of  Doyle  v. 
Fitchburg  R.  Co.  162  Mass.  66,  25  L.  R.  A. 
157,  37  N.  E.  770,  166  Mass.  492,  33  L.  R.  A. 
844,  44  N.  E.  611;  McNulty  v.  Pennsylvania 
R.  Co.  182  Pa.  479,  38  L.  R.  A.  376,  38  Atl. 
524;  and  State  use  of  Abell  v.  Western 
Maryland  R.  Co.  63  Md.  433, — are  cases  in 
which  it  appeared  that  at  the  time  of  the 
injury  the  employee  was  not  in  the  service 
of  the  company,  but  was  traveling  for  his 
own  purposes,  and  therefore  a  passenger. 
The  learned  trial  judge  and  the  counsel  for 
the  defendant  in  error  seem  to  place  the  lia- 
bility of  the  railroad  company  upon  the  the- 
ory that  only  those  servants  engaged  in  the 
same  department  of  the  service  of  a  com- 
mon master  are  to  be  regarded  as  fellow 
servants. 

Stuber,  it  is  said,  had  nothing  to  do  with 
the  actual  movement  of  trains  or  engines, 
and  was,  therefore,  in  a  different  depart- 
ment of  service.  The  ground  upon  which 
those  courts  proceed  which  hold  an  employer 
liable  to  his  servants  for  the  negligent  acts 
of  other  servants  in  a  separate  and  distinct 
department  is  that  the  servant  only  accepts 
the  risk  of  the  negligence  of  those  so  closely 
associated  with  him  as  that  he  may  be  sup- 
posed to  have  contracted  with  reference  to 
the  possibility  of  their  negligence,  they  com- 
ing through  such  association  to  Borne  extent 
under  his  influence.  Nashville  d  C.  R.  Co. 
v.  Carroll,  6  Heisk.  348,  362  et  seq.;  Shearm. 
&  Redf.  Keg.  5th  ed.  5§  237,  238.  But  under 
this  rule  it  is  difficult  to  see  its  application 
here.  If  Stuber  had  been  hurt  by  those  en- 
gaged in  operating  a  train  or  locomotive 
while  he  was  repairing  a  tank  or  pump  on 
the  side  of  the  track,  he  might  with  more 
plausibility  have  urged  that  he  could  not 
foresee,  when  accepting  employment,  that  he 
would  be  exposed  to  the  negligence  of  serv- 
ants operating  trains.  But  in  the  case  at 
Morgan  v.  Vale  of  Neath  R.  Co.  L.  R.  1  Q. 
B.  149,  the  plaintiff  was  employed  by  the 
railway  company  to  do  work  as  a  carpenter. 
He  was  injured  while  standing  on  scaffold* 
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4ng  at  work  on  a  shed  close  to  the  line  of 
railway,  and  was  injured  by  the  carelessness 
of  some  train  hands  in  shifting  a  locomotive 
on  a  turntable  so  that  it  struck  a  ladder  sup- 
porting the  scaffolding,  by  which  means  the 
plaintiff  was  hurt.  It  was  held  that  the 
plaintiff  could  not  recover,  having  been  in- 
jured by  a  fellow  servant.  Pollock,  C.  B., 
•said:  ''It  appears  to  me  that  we  should  be 
letting  in  a  flood  of  litigation  were  we  to 
•decide  the  present  case  in  favor  of  the  plain- 
tiff. For,  if  a  carpenter's  employment  is  to 
be  distinguished  from  that  of  the  porters 
•employed  by  the  same  company,  it  will  be 
sought  to  split  up  the  employees  in  every 
large  establishment  into  different  depart- 
ments of  service.  Although  the  common  ob- 
ject of  their  employment,  however  different, 
is  but  the  furtherance  of  the  business  of  the 
master,  yet  it  might  be  said  .  .  .  that 
no  two  had  a  common  immediate  object. 
This  shows  that  we  must  not  over-refine,  but 
look  at  the  common  object,  and  not  at  the 
oommon  immediate  object." 

In  the  case  at  bar  Stuber's  employment 
required  him  to  pass  over  the  line  of  rail- 
way continuously  upon  all  kinds  of  trains. 
Thus  he  was  brought  continuously  in  con- 
tact with  those  operating  the  trains,  and 
must,  upon  the  association  rule,  be  regarded 
as  having  foreseen  that  he  would  be  exposed, 
at  least  while  being  carried  to  and  from  his 
place  of  work,  to  the  negligence  of  those  op- 
erating trains.  The  general  rule  is  that  the 
master  is  not  liable  In  the  absence  of  neg- 
ligence in  respect  to  those  duties  which  he  is 
universally  regarded  as  having  undertaken; 
such  as*  the  obligation  to  exercise  care  in  the 
selection  of  those  to  be  associated  with  him, 
or  of  a  place  to  carry  on  his  work,  and 
proper  tools  or  materials  with  which  to  do 
it.  In  the  decisions  of  the  Supreme  Court 
we  find  no  sanction  for  taking  a  case  out  of 
this  general  rule  of  nonliability  for  the  neg- 
ligent acts  of  a  fellow  servant  by  refined  dis- 
tinctions as  to  who  are  fellow  servants, 
•based  upon  the  subordination  of  one  servant 
to  another,  or  upon  the  circumstance  that 
two  servants  are  engaged  in  different  de- 
partments of  a  common  service.  Thus,  in 
Quebec  8.  8.  Co.  v.  Merchant,  133  U.  S.  375, 
53  L.  ed.  656,  10  Sup.  Ct.  Rep.  397,  the  de- 
partment theory  was  repudiated  in  respect 
to  those  in  service  upon  the  same  steamBnip, 
•and  the  ship's  carpenter  held  to  be  the  fellow 
•servant  of  the  stewardess,  though  in  distinct 
departments.  In  Northern  P.  R.  Co.  v. 
Humbly,  154  U.  S.  349,  360,  38  L.  ed.  1009, 
1013,  14  Sup.  Ct.  Rep.  983,  986,  a  section 
■hand  was  held  to  be  the  fellow  servant  of 
those  engaged  in  operating  trains.  Mr.  Jus- 
tice Brown,  in  delivering  the  opinion  of  the 
court*  said:  "To  hold  the  principal  liable 
whenever  there  are  gradations .  of  rank  be- 
tween the  person  receiving  and  the  person 
•causing  the  injury,  or  whenever  they  are  em- 
ployed in  different  departments  of  the  same 
general  service,  would  result  in  frittering 
away  the  whole  doctrine  of  fellow  service. 
Oases  arising  between  persons  engaged  to- 
gether in  the  same  identical  service— as,  for 
instance,  between  brakemen  of  the  same 
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train  or  two  seamen  .  .  .  in  the  same 
ship— are  comparatively  rare.  In  a  large 
majority  of  cases  there  is  some  dis- 
tinction either  in  respect  to  grade  of  service 
or  in  the  nature  of  their  employments. 
Courts,  however,  have  been  reluctant  to  rec- 
ognize these  distinctions  unless  the  superi- 
ority of  the  person  causing  the  injury  was 
such  as  to  put  him  rather  in  the  cate- 
gory of  principal  than  of  agent, — as,  for  ex- 
ample, the  superintendent  of  a  factory  or 
railway;  and  the  employments  were  so  far 
different  that,  although  paid  by  the  same 
master,  the  two  servants  were  brought  no 
further  in  contact  with  each  other  than  aa 
if  they  had  been  employed  by  different  prin- 
cipals." 

In  New  England  R.  Co,  v.  Conroy,  175  U. 
S.  323,  328,  44  L.  ed.  181,  184,  20  Sup.  Ct 
Rep.  85,  Rose's  Case,  112  U.  S.  377,  28  L.  ed. 
787,  5  Sup.  Ct.  Rep.  184,  was  expressly  over- 
ruled, and  the  last  vestige  of  authority  for 
supposing  that  the  master's  liability  depend- 
ed upon  the  nonsubordination  of  the  injured 
servant  to  the  one  negligently  inflicting  the 
injury  disappeared.  Distinctions  based 
upon  gradations  of  rank  and  service  in  sepa- 
rate departments  stand  upon  the  same  mis- 
conceptions as  to  the  ground  upon  which  a 
master's  responsibility  to  his  servant  at 
common  law  rests.  Thus  Shaw,  Ch.  J.,  in 
Farwell  v.  Boston  d  W.  R.  Corp.  4  Met.  49, 
38  Am.  Dec.  339,  replying  to  the  argument 
which  had  been  advanced  in  favor  of  limit- 
ing the  exemption  of  the  master  to  his  serv- 
ants to  injuries  resulting  from  the  negli- 
gence of  those  directly  associated  with  the 
injured  servant,  said  that  the  argument  in 
favor  of  the  distinction  rested  "upon  an  as- 
sumed principle  of  responsibility  which  does 
not  exist.  The  master,  in  the  case  supposed, 
is  not  exempt  from  liability  because  the 
servant  has  better  means  of  providing  for 
his  safety  when  he  is  employed  in  immediate 
connection  with  those  from  whose  negligence 
he  might  suffer,  but  because  the  implied  con- 
tract of  the  master  does  not  extend  to  indem- 
nify the  servant  against  the  negligence  of 
anyone  but  himself ;  and  he  is  not  liable  in 
tort,  as  for  the  negligence  of  his  servant,  be- 
cause the  person  suffering  does  not  stand  to- 
ward him  in  the  relation  of  a  stranger,  but 
is  one  whose  rights  are  regulated  by  con- 
tract, express  or  implied."  In  New  England 
R.  Co.  v.  Conroy,  cited  above,  this  reasoning 
was  approved,  and  the  rule  touching  the 
master's  responsibility  to  his  servants  was 
thus  stated  for  the  court  by  Justice  Shiras: 
"Unless  we  are  constrained  to  accept  and 
follow  the  decision  of  this  court  in  the  case 
of  Chicago,  M.  &  St.  P.  R.  Co.  v.  Ross,  112  U. 
S.  377,  28  L.  ed.  787,  5  Sup.  Ct.  Rep.  184,  we 
have  no  hesitation  in  holding,  both  upon 
principle  and  authority,  that  the  employer 
is  not  liable  for  an  injury  to  one  employee 
occasioned  by  the  negligence  of  another  en- 
gaged in  the  same  general  undertaking;  that 
it  is  not  necessary  that  the  servants  should 
be  engaged  in  the  same  operation  or  particu- 
lar work ;  that  it  is  enough,  to  bring  the  case 
within  the  general  rule  of  exemption,  if  they 
are  in  the  employment  of  the  same  master. 
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engaged  in  the  same  common  enterprise,  both 
employed  to  perform  duties  tending  to  ac- 
complish the  same  general  purposes,  or,  in 
other  words,  if  the  services  of  each  in  his 
particular  sphere  or  department  are  directed 
to  the  accomplishment  of  the  same  general 
end;  and  that,  accordingly,  in  the  present 
case,  upon  the  facts  stated,  the  conductor 
and  the  injured  brakeman  are  to  be  consid- 
ered fellow  servants  within  the  rule." 

Applying  this  principle,  it  is  clear  that 
Stuber  and  the  engineer,  through  whose  neg- 
ligence he  was  hurt,  were  servants  of  a  com- 
mon master,  and,  though  not  engaged  "in 
the  same  operation  or  particular  work/'  they 
were  both  employed  to  perform  duties  "tend- 
ing to  accomplish  the  same  general  pur- 
poses." The  services  of  Stuber  in  supplying 
trains  with  water  were  just  as  important  to 
the  proper  movement  of  trains  as  those  of 
the  engineer  upon  a  locomotive.  The  serv- 
ices of  each  in  his  particular  sphere  were 
directed  to  the  accomplishment  of  the  same 
general  end.  They  were,  therefore,  fellow 
servants,  without  regard  to  the  intimacy  of 
their  association,  though,  as  we  have  already 
seen,  the  duties  of  Stuber  were  such  as  to  re* 
quire  that  he  should  be  constantly  carried 
to  and  from  his  work  by  those  engaged  in 
the  operation  of  trains  and  engines. 

The  failure  to  instruct  for  the  plaintiff  in 
error  was  an  error,  for  which  the  judgment 
mu$t  be  reversed. 


Lucius  P.  MASON  et  ol.,  Appt$.t 

v. 

MARINE  INSURANCE  COMPANY  et  al. 

(110  Fed.  452.) 

1.  An  appeal  by  the  owner  of  a  vessel 
from  a  decree  awarding?  the  snm  re- 
covered for  probable  loss  of>  earnings  be- 
cause of  a  collision,  to  the  Insurer,  will  not 
give  the  appellate  court  jurisdiction  to  re- 
view the  portion  of  the  decree  which  awarded 
appellant  the  amounts  recovered  for  loss  of 
freight  under  existing  contracts  and  for  loss 
of  coal  on  board. 

SI.  An  Insurer  Is  not  precluded  front 
Intervening*  to  claim  the  amount  de- 
creed asalnst  the  owner*  of  veseele 
which  damaged  by  collision  the  vessel  on 
which  his  contract  was  written  by  waiting 
until  after  the  liability  has  been  fixed  by  the 
appellate  court,  if  no  issue  was  made  In  the 
case  as  to  the  distribution  of  the  funds  re- 
covered, and  the  appellate  court  did  not  pass 
upon  that  question. 

8.  The  recovery  for  loss  of  prospective 
earning**  awarded  became  of  Injury 
t«*  a  vesnel  by  collision  Is  within  the 
rule  entitling  an  Insurer  who  has  received 
an  abandonment  of  the  vessel  to  the  fund  re- 
covered on  account  of  the  collision  from  the 
vessel  In  fault,  and  the  fact  that  the  insur- 
ance did  not  cover  the  full  value  of  the  In- 


jured vessel  will  not  require  the  Insurer  to 
share  such  recovery  with  the  vessel  owner. 

(July  2,  1901.) 

APPEAL  by  the  owners  of  the  steamship 
Ohio  from  a  decree  of  the  District  Court 
of  the  United  States  for  the  Eastern  Dis- 
trict of  Michigan  awarding  a  portion  of  a 
sum  recovered  as  damages  for  its  loss,  to 
the  insurers,  to  whom  the  vessel  had  been 
abandoned.    Affirmed, 

Statement  by  Severens,  Circuit  Judge: 
This  case  came  here  on  a  former  appeal 
from  a  decree  of  the  district  court  finding 
the  steamers  the  Ohio,  the  Siberia,  and  the 
Samuel  Mather  all  at  fault  for  a  collision 
which  resulted  in  the  sinking  of  the  Ohio. 
33  C.  C.  A.  667,  62  U.  8.  App.  88,  91  Fed. 
647.  The  decree  of  the  district  court  was 
reversed  by  this  court  as  to  the  alleged  fault 
of  the  Ohio  upon  the  ground  that  no  negli- 
gence on  her  part  was  shown,  and  directions 
were  given  in  the  mandate  to  enter  a  decree 
against  the  Siberia  and  the  Samuel  Mather 
for  the  damages  sustained  by  the  Ohio.  Upon 
the  reception  of  the  mandate,  a  decree  was 
entered  in  favor  of  the  libellants  and  against 
the  claimants  and  sureties  for  the  Siberia 
and  the  Samuel  Mather  for  the  sum  of  $71,- 
409.74,  with  interest  and  costs.  The  amount 
of  this  decree  was  duly  paid  into  the  regis- 
try of  the  court,  and  on  a  subsequent  date, 
upon  stipulation  of  the  parties  concerned,  a 
considerable  portion  of  the  sum  was  distrib- 
uted. At  the  time  of  the  loss  the  Ohio  was 
insured  in  the  following  insurance  compa- 
nies, viz. :  The  Marine  Insurance  Company, 
the  Reliance  Marine  Insurance  Company, 
the  Mannheim  Insurance  Company,  the  Com- 
mercial Mutual  Insurance  Company,  and  the 
Commercial  Union  Assurance  Company, 
Limited,  to  the  amount,  in  all,  of  $51,175 
upon  a  valuation,  stated  in  the  policies,  of 
$58,600.  Promptly  after  the  collision  and 
damage  occurred,  which  was  on  the  19th  day 
of  May,  1890,  the  owners  of  the  Ohio  gave 
due  notice  to  the  insurance  companies  of 
their  abandonment  of  the  vessel  as  for  a 
total  loss.  The  formal  abandonment,  with 
proofs  of  loss,  were  delivered  to  the  insurers 
on  May  30,  1890.  On  October  8, 1890,  the  full 
amount  of  insurance  was  paid,  and  a  convey- 
ance of  the  Ohio  was  delivered  to  the  insur- 
ance companies.  The  insurance  companies 
having  these  policies  on  the  Ohio  at  the  time  of 
her  loss,  and  which  insurance  they  had  sev- 
erally paid  to  the  owners,  filed  their  petition 
in  the  district  court,  praying  that  there  be  or- 
dered paid  to  the  petitioners  the  sum  of  $7,- 
879.20,  the  amount  alleged  to  have  been  re- 
covered in  the  decree  against  the  Siberia  and 
the  Samuel  Mather,  and  claimed  in  the 
original  libel  as  damages  in  the  nature  of 
demurrage,  or  the  probable  value  of  the  use 
of  the  vessel  for  a  time  subsequent  to  the 


Notk. — As  to  right  of  subrogation  In  favor 
of  the  insurer  against  person  causing  the  loss, 
see  a  few  cases  in  note  to  Insurance  Co.  of  N. 
A.  v.  Easton  (Tex.)  8  L.  R.  A.  on  page  426  ; 
also  Fhenix  Ins.  Co.  v.  Pennsylvania  Co.  (Ind.) 
20  L.  R.  A.  405 ;  St.  Louis,  A.  &  T.  R.  Co.  v. 
54  L.  R.  A. 


Fire  Asso.  of  Philadelphia  (Ark.)  28  L.  R.  A. 
83 ;  Leavltt  v.  Canadian  P.  R.  Co.  (Me.)  38  L> 
R.  A.  152 ;  Packham  v.  German  F.  Ins.  Co. 
(Md.)  50  L.  R.  A.  828;  and  Svea  Assur.  Co.  v. 
Pack  ham  (Md.)  52  L.  R.  A.  95. 
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■collision,  and  while  she  was  detained  for  re- 
pairs; also  for  the  sum  of  $1,719.55,  being 
the  probable  net  earnings  of  the  Ohio  on  her 
voyage  in  which  the  collision  occurred;  also 
the  sum  of  $233.75  for  the  loss  of  fuel  then 
on  board  the  Ohio.  The  owners  of  the  Ohio 
•contested  this  petition,  and  upon  the  hear- 
ing the  court  decreed  that  the  petitioners 
-were  entitled  to  the  first  of  the  above-men- 
tioned sums,  namely,  $7,879.20,  which  had 
been  recovered  as  the  probable  net  earnings 
of  the  Ohio  after  the  collision,  but  denied 
the  claim  for  loss  of  freight  and  for  loss  of 
fuel,  which  latter  were  considered  to  belong 
to  the  owner  of  the  vessel.  A  decree  was 
entered  in  conformity  with  these  views,  and 
thereupon  the  owners  of  the  Ohio  appealed 
to  this  court.  The  petitioners  have  not  ap- 
pealed. 

Argued  before  Lurton  and  S  ever  ens  t  Cir- 
cuit Judges,  and. Thompson,  District  Judge. 

Messrs.  John  C.  Shaw,  Byron  S. 
Waite,  William  B.  Cady,  and  Herbert 
X.  Oakee,  for  appellants: 

Petitioners  are  not  entitled  to  any  money 
tinder  these  proceedings  because  they  ne- 
glected their  opportunity  to  intervene,  and 
slept  upon  their  rights  in  that  regard,  the 
final  decree  having  been  entered  pursuant  to 
mandate  from  the  appellate  court. 

Re  Sandford  Fork  d  Tool  Co.  160  U.  S. 
255,  40  L.  ed.  416,  16  Sup.  Ct.  Rep.  291 ;  Ex 
parte  Union  S.  B.  Co.  178  U.  S.  317,  44  L. 
ed.  10S4,  20  Sup.  Ct.  Rep.  904;  Sibbald  v. 
United  States,  12  Pet  488,  9  L.  ed.  1107; 
Texas  d  P.  R.  Co.  v.  Anderson,  149  U.  S.  237, 
37  L.  ed.  717,  13  Sup.  Ct.  Rep.  843. 

The  probable  net  earnings  of  the  Ohio 
with  the  Sheldon  in  tow  were  awarded  to  the 
owners  as  the  measure  of  their  damages  by 
reason  of  their  having  been  deprived  of  the 
use  of  their  boat  from  June  3,  the  time  when 
the  voyage  in  progress  would  have  been 
ended,  to  the  10th  of  October,  covering  more 
than  the  unexpired  portion  of  the  charter. 

By  what  right  can  anyone  beside  the  own- 
ers claim  this  money? 

The  insurer  stands  in  no  relation  of  priv- 
ity to  the  contract  with  the  wrongdoer. 

Phoenix  Ins.  Co.  v.  Erie  do  W.  Transp.  Co. 
117  U.  S.  321,  29  L.  ed.  878,  6  Sup.  Ct.  Rep. 
750.  1176. 

The  underwriters  are  not  entitled  to  this 
money  unless  they  have  been  subrogated  to 
the  rights  of  the  owners,  and  the  right  of 
subrogation  rests  upon  no  such  basis  as  the 
facts  revealed  in  this  case. 

McCormick  v.  Irwin,  35  Pa.  117;  24  Am. 
&  Eng.  Enc.  Law,  p.  187. 

The  insurers  are  entitled  only  to  damages 
to  be  recovered  for  an  injury  for  which  they 
have  paid,  and  to  such  proportion  only  of 
those  damages  as  the  amount  insured  bears 
to  the  valuation  in  the  policies. 

The  Potomac,  105  U.  S.  035,  sub  nom.  The 
Potomac  v.  Cannon,  26  L.  ed.  1196;  2  Ar- 
nould,  Marine  Ins.  pp.  729,  730;  Sun  Oil  Co. 
v.  Ohio  Farmers'  Ins.  Co.  15  Ohio  C.  C.  355; 
Mutual  F.  Ins.  Co.  v.  Shotoalter,  3  Pa. 
Super.  Ct.  452;  Sea  Ins.  Co,  v.  Hadden,  5 
Asp.  Mar.  L.  Cas.  230. 
54  L.  It.  A. 


The  owners  are  entitled  to  the  recovery 
for  loss  of  freight  on  the  pending  voyage. 

Freight  earned  previous  to  abandonment 
goes  to  the  assured,  and  that  earned  after- 
wards to  the  abandonee. 

1  Am.  &  Eng.  Enc.  Law,  p.  41 ;  United  Ins. 
Co.  v.  Lenox,  1  Johns.  Cas.  379;  3  Kent, 
Com.  331,  note;  Hammond  v.  Essex  F.  &  M. 
Ins.  Co.  4  Mason,  196,  Fed.  Cas.  No.  6,001 ; 
Case  v.  Davidson,  5  Maule  &  S.  89. 

The  amount  recovered  for  the  fuel  on 
board  goes  to  the  assured  because  it  was  not 
covered  by  the  policy  at  the  time  of  the  dis- 
aster,— $233.75,  which  petitioners  now  claim 
should  be  paid  to  them,  because,  they  say, 
it  was  covered  by  their  contract  of  insur- 
ance. 

The  Dundee,  1  Hagg.  Adm.  Rep.  109; 
Sioift  v.  Brownell,  Holmes,  467,  Fed.  Cas. 
No.  13,695. 

Owners  are  entitled  to  one  eighth  of  the 
damages  recovered  for  loss  of  the  hull. 

The  owners  took  the  risk,  or,  more  prop- 
erly speaking,  carried  their  own  insurance, 
on  one  eighth  of  the  value  of  the  oroperty 
insured,  and  as  they  took  one  eighth  of  the 
risk  they  are  entitled  to  one  eighth  of  the 
amount  recovered  for  damages  to  the  prop- 
erty 

The  St.  Johns,  101  Fed.  475 ;  St.  Louis,  /. 
M.  rf  8.  R.  Co.  v.  Commercial  Union  Ins.  Co, 
139  U.  S.  235,  35  L.  ed.  154,  11  Sup.  Ct.  Rep. 
554;  Providence  do  S.  8.  8.  Co.  V.  Phoenix 
Ins.  Co.  89  N.  Y.  559. 

The  abandonment,  under  the  contract  in 
this  case,  transferred  to  the  underwriters 
only  an  interest  in  the  wreck  proportionate 
to  the  amount  of  their  insurance. 

2  Arnould,  Marine  Ins.  p.  1159;  Havelooh 
v.  Rockvcood,  8  T.  R.  268;  Rice  v.  Cobb,  9 
Cush.  305;  Patapsco  Jns.  Co.  v.  Southgate, 
5  Pet.  604,  8  L.  ed.  243 ;  Merchants'  &  Mfrs. 
Ins.  Co.  v.  Duffield,  2  Handy  (Ohio)  122; 
Cincinnati  Ins.  Co.  v.  Duffield,  6  Ohio  St. 
200,  67  Am.  Dec.  339 ;  Insurance  Co.  of  N.  A, 
v.  Johnson,  17  C.  C.  A.  416,  37  U.  S.  App. 
413.  70  Fed.  794;  Emerigon,  Ins.  p.  722. 

The  authorities  everywhere  recognize  and 
speak  of  the  owner  as  having  an  uninsured 
interest,  and  as  to  that  interest  he  stands 
his  own  insurer. 

The  Potomac,  105  U.  S.  635,  sub  nom.  The 
Potomac  v.  Cannon,  26  L.  ed.  1195. 

To  the  extent  that  the  vessel  is  covered  by 
each  policy  the  insured  abandons  her  to  each 
underwriter;  he  abandons  no  greater  inter- 
est. 

Harvey  y.  Detroit  F.  do  M.  Ins.  Co.  120 
Mich.  601,  79  N.  W.  898;  Phoenix  Ins.  Co.  v. 
Erie  do  W.  Transp.  Co.  117  U.  S.  321,  29  L. 
ed.  878,  6  Sup.  Ct.  Rep.  750,  1176. 

Mr.  George  W.  Weadoek  for  appellant 
Mason. 

Messrs.  Harvey  D.  Gonlder  and  O.  E. 
Kremer  for  appellees. 

Severens,  Circuit  Judge,  delivered  the 
opinion  of  the  court: 

The  supposed  errors  of  which  the  appel- 
lants complain  may  properly  be  considered 
under  the  following  heads :  First.  That  the 
petitioners  are  not  entitled  to  any  recovery 
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by  these  proceedings,  because  they  lost  their 
opportunity  to  intervene,  and  slept  upon 
their  rights  in  that  regard  until  after  the 
entry  of  the  final  decree  entered  upon  pre- 
sentment of  the  mandate  from  this  court; 
and,  if  they  are  entitled  to  recover  any  of 
these  moneys  from  the  owners  of  the  Ohio, 
it  must  be  done  in  another  court  and  case. 
Second.  They  claim  that  all  moneys  recov- 
ered against  the  Siberia  and  the  Samuel 
Mather  for  loss  of  probable  earnings  after 
the  collision  belonged  to  the  owners  of  the 
Ohio.  Third.  They  claim  that,  if  the  insur- 
ers are  entitled  to  the  prospective  probable 
earnings  of  the  Ohio,  they,  the  owners,  are 
entitled  to  share  with  the  underwriters  by 
reason  of  the  fact  that  the  vessel  was  only 
insured  by  all  the  several  policies  to  an 
amount  considerably  less  than  her  valuation 
in  the  policies,  and*  that  as  to  this  difference 
the  owners  carried  the  risk.  The  right  to 
the  damages  recovered  for  loss  of  freight  on 
the  voyage,  and  also  the  sum  recovered  for 
loss  of  fuel,  were  allowed  to  the  appellants 
by  decree  of  the  district  court,  and,  of 
course,  they  have  no  ground  for  complaint 
here,  so  far  as  those  matters  are  concerned. 
But  counsel  for  the  appellees  contend  that 
the  court  below  erred  in  refusing  to  allow 
these  last-mentioned  claims  to  the  petition- 
ers, and  in  answer  to  a  doubt  expressed  by 
the  court  here  whether,  not  having  appealed, 
they  were  entitled  to  now  make  this  conten- 
tion, they  say  that  those  items  were  a  part 
of  the  things  disposed  of  by  the  decree,  and 
that  the  appeal  of  the  owners  of  the  Ohio 
brought  up  tjie  whole  matter  of  the  decree, 
and  that,  therefore,  the  whole  subject  was 
before  the  court.  But  we  are  quite  clearly 
of  the  opinion  that  this  contention  cannot 
be  maintained.  It  is  doubtless  true  that, 
where  the  decree  awards  a  balance  which  is 
the  result  of  an  adjustment  of  mutual  ac- 
counts between  the  parties,  an  appeal  from 
such  decree  might  open  the  caBe  for  the  con- 
sideration of  an  objection  to  the  particular 
items  which  make  up  the  general  balance, 

Srovided  the  proper  steps  had  been  taken 
>  bring  those  matters  under  the  cognizance 
and  power  of  the  court.  But  this  is  not 
such  case.  The  claims  pursued  are  several 
and  distinct  grounds  of  recovery,  and  there 
is  nothing  in  the  nature  of  a  mutual  ac- 
count. 

Recurring,  therefore,  to  the  questions 
which  are  before  us,  we  observe,  first,  that, 
in  our  opinion,  the  objection  that  the  peti- 
tion of  the  insurance  companies  was  not  sea- 
sonably presented  is  not  well  founded.  It 
was  not  necessary  that  they  should  have  in- 
tervened in  the  case  prior  to  the  entry  of 
the  decree  of  the  district  court  under  the 
order  of  this  court,  when  the  cause  was  re- 
manded. There  was  nothing  in  the  order 
of  the  mandate  directing  what  decree  should 
be  entered,  which  prevented  a  subsequent 
application  for  a  distribution  of  the  fund 
recovered.  There  had  beon  no  issue  in  the 
case  upon  any  such  matter  when  it  came 
here  upon  appeal,  and,  of  course,  there  was 
nothing  decided  here  which  had  any  relation 
whatever  to  that  subject.    What  we  deter- 
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mined  was  the  liability  of  the  Siberia  and 
the  Samuel  Mather  for  the  damages  suffered 
by  the  Ohio,  and  the  fixing  of  the  amount 
for  which  the  respondents  were  liable* 
There  was  no  question  before  the  court  re- 
lating to  the  ultimate  destination  of  the- 
funds,  though  it  did  undoubtedly  establish, 
the  right  of  recovery  between  the  then  pax- 
ties  to  the  suit;  but  it  determined  nothing* 
more.  When  the  money  was  paid  into 
court,  all  the  purposes  of  the  decree,  so  far 
as  the  parties  to  the  suit  were  concerneoV 
were  accomplished.  The  insurance  compa- 
nies had  not  been  parties  to  the  suit,  ana  it 
was  entirely  competent  for  them,  at  any 
time  before  the  final  distribution  of  the  fund 
was  made,  to  intervene  for  the  purpose  of 
presenting  their  claim  to  an  interest  in  the- 
fund,  and  for  its  establishment  by  the  decree- 
of  the  court.  Central  Trust  Co.  v.  Rich- 
mond, -V.  /.  d  B.  R.  Co.  45  C.  G.  A.  60,  105 
Fed.  803-808;  Re  Howard,  9  Wall.  175,  19- 
L.  ed.  634 ;  Williams  v.  Qibbes,  17  How.  239, 
15  L.  ed.  135;  The  Elmbank,  72  Fed.  610. 
The  question  which  we  are  required  to  de- 
termine upon  the  merits  is  whether  that 
part  of  the  damages  recovered  for  the  pro- 
spective earnings  of  the  Ohio,  and  resulting' 
trom  the  collision,  belong  to  the  owners  of 
the  ship  or  to  the  underwriters.  When  the 
case  was  here  on  the  former  appeal,  this 
court,  in  considering  a  question  of  pleading, 
referred  briefly  to  this  question,  but  as,  in 
the  then  state  of  the  case,  it  was  not  neces- 
sary to  determine  it,  it  was  expressly  passed 
over  without  expressing  any  definite  opin- 
ion upon  it  The  question  turns  upon  the 
effect  under  the  maritime  law  of  an  aban- 
donment of  the  ship  by  the  owner  to  the 
underwriters  as  for  a  constructive  total  loss. 
The  rule  upon  this  subject  iB,  as  we  think, 
correctly  stated  in  1  Am.  &  Eng.  Enc.  Law, 
2d  ed.  p.  36,  as  follows:  "An  abandonment 
devests  the  property  of  the  thing  aban- 
doned out  of  the  insured,  and  vests  it  in  the 
insurer,  together  with  all  the  rights  of 
property  and  rights  of  action  incident  there- 
to, and  all  the  burdens  and  liabilities  in  re- 
spect thereof,  from  the  moment  of  the  cas- 
ualty to  which  the  abandonment  refers." 

This  rule  was  accepted  by  the  Supreme- 
Court  of  the  United  States  at  an  early  day, 
and  has  been  steadily  adhered  to.  In  the 
case  of  Chesapeake  Ins.  Co.  v.  Stark,  6 
Cranch,  268,  3  L.  ed.  220,  there  was  an  in- 
surance of  goods  on  board  ship  and  in  charge 
of  the  supercargo,  Parker.  The  ship  and 
goods  were  captured  by  a  privateer,  one  of 
the  perils  insured  against.  Notice  of  aban- 
donment was  given  to  the  insurance  com- 
pany. Parker,  the  supercargo,  afterwards 
effected  an  arrangement  with  the  owner  of 
the  privateer  by  which  the  vessel  was  re- 
leased. The  ship  and  goods  were  taken  to 
the  port  of  destination,  where  the  latter  was 
sold.  Suit  was  brought  upon  the  policy.  It 
was  held  that  no  deed  of  cession  was  neces- 
sary, the  notice  of  abandonment  being  suffi- 
cient, and  that  thereupon  the  title  to  the 
goods  vested  immediately  in  the  underwrit- 
ers. With  respect  to  the  effect  of  the  aban- 
donment, Chief  Justice  Marshall  said:     "If 
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the  abandonment  was  legal,  it  put  the  under- 
writers completely  in  the  place  of  the  as- 
sured, and  •  Parker  became  their  agent. 
When  he  contracts  on  behalf  of  the  owners 
of  the  goods,  he  contracts  on  behalf  of  the 
underwriters,  who  have  become  owners,  not 
on  behalf  of  Stark,  who  has  ceased  to  be 
one." 

There  was  a  question  whether  the  notice 
of  abandonment  was  seasonably  given,  and 
the  judgment  in  favor  of  the  plaintiff  was 
reversed,  and  a  new  trial  ordered,  but  upon 
that  ground  only.  That  was  a  case  of  insur- 
ance upon  the  cargo,  but  the  rule  is  essen- 
tially the  same  as  in  the  case  of  insurance 
upon  the  ship,  so  far  as  concerns  the  conse- 
quences of  an  abandonment.  In  the  case  of 
Vomegys  v.  Vasse,  1  Pet.  193,  7  L.  ed.  108, 
which  has  always  been  considered  a  leading 
one,  this  subject  was  fully  considered  and 
elaborately  discussed  in  an  opinion  by  Mr. 
Justice  Story.  The  object  of  the  suit  was 
to  determine  the  ownership  of  a  certain  fund 
which  had  been  distributed  by  the  commis- 
sioners appointed  by  the  United  States  in 
fulfilment  of  its  stipulation  in  the  treaty 
with  Spain  in  1819  to  make  satisfaction  of 
the  claims  of  our  citizens  upon  the  latter 
country  for  captures  and  losses  enumerated 
in  the  treaty.  Vasse  had  underwritten  poli- 
cies on  several  vessels  and  cargoes,  which  had 
been  captured  and  taken  into  Spanish  ports. 
The  vessels  had  been  abandoned  to  him,  and 
he  had  paid  the  losses  to  owners,  long  before 
the  date  of  the  treaty.  A  material  question 
in  the  case  was  whether  the  money  distrib- 
uted by  the  commissioners  to  satisfy  the 
claim  for  these  losses  belonged  to  the  owners 
of  the  captured  vessels  or  to  Vasse,  the  un- 
derwriter. This  depended  on  the  effect  of 
the  abandonment.  And  it  was  held  that  by 
that  act  the  right  to  every  sort  of  indemnity 
which  might  thereafter  be  awarded  on  ac- 
count of  the  loss  by  reason  of  which  the 
abandonment  was  made  passed  from  the  in- 
sured to  the  underwriter;  and  the  doctrine 
of  text  writers  was  cited  and  approved,  to 
the  effect  that  the  rights  which  pass  are  not 
limited  to  the  specific  property  abandoned, 
or  its  proceeds,  out  include  also  "whatever 
may  be  afterwards  recovered  or  received, 
whether  in  the  course  of  judicial  proceed- 
ings or  otherwise,  as  a  compensation  for  the 
loss."  Almost  contemporaneously  with  that 
decision  the  same  rule,  in  substance,  was 
laid  down  by  Chancellor  Kent  in  the  third 
volume  of  his  Commentaries,  at  page  319, 
where  he  says,  in  speaking  of  abandonment: 
"In  such  cases  the  insurer  standB  in  the 
place  of  the  insured,  and  takes  the  subject 
to  himself  with  all  the  chances  of  recovery 
and  indemnity.  A  valid  abandonment  has 
a  retrospective  effect,  and  doeB  of  itself,  and 
without  any  deed  of  cession,  and  prior  to 
the  actual  payment  of  the  loss,  transfer  the 
right  of  property  to  the  insurer  to  the  extent 
of  the  insurance;  and  if,  after  an  abandon- 
ment, duly  made  and  accepted,  the  ship 
should  be  recovered,  and  proceed  and  make 
a  prosperous  voyage,  the  insurer,  as  owner, 
would  reap  the  profits/'  And  in  the  note  to 
this  passage:  "The  benefit  of  the  spes  re- 
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cuperondi  passes,  and  all  that  may  be  collat- 
eral or  incidental  to  the  ownership." 

It  will  be  noticed  that  the  chancellor  uses 
the  comprehensive  expression  "chances  of  re- 
covery and  indemnity"  in  describing  the 
things  which  pass.  Obviously,  from  that 
and  the  context,  he  intended  to  include  every 
species  of  indemnity,  and  among  these  would 
be  the  obligation  of  the  wrongdoer  to  make 
atonement  to  the  owner  of  the  vessel  to  the 
full  extent  of  his  loss.  There  have  been 
many  decisions  in  the  Federal  courts  since 
that  time  involving  collateral  points,  and 
sometimes  the  rule  itself,  but  that  has  al- 
ways been  considered  as  having  been  settled 
by  the  early  authorities.  It  would  not  be 
profitable  at  this  day  to  undertake  particu- 
lar discussion  of  them  in  detail.  Some  of 
the  cases  are  these :  The  Montioello  v.  MoU 
lison,  17  How.  162,  15  L.  ed.  68;  The  Poto- 
mac, 105  U.  S.  635,  sub  nom.  The  Potomac 
v.  Cannon,  20  L.  ed.  1194;  Mobile  <£  M.  R* 
Co.  v.  Jurey,  111  U.  S.  584,  28  L.  ed.  527,  4 
Sup.  Ct.  Rep.  566;  Phamix  Ins.  Co.  v.  Erie- 
it  W.  Tranep.  Co.  117  U.  S.  312,  29  L.  ed. 
873,  6  Sup.  Ct.  Rep.  750,  1176;  St.  Louis,  I. 
M.  &  8.  H.  Co.  v.  Commercial  Union  Ins.  Co* 
139  U.  S.  235,  35  L.  ed.  154,  11  Sup.  Ct.  Rep. 
554;  The  Ann  C.  Pratt,  1  Curt.  C.  C.  343, 
Fed.  Cas.  No.  409;  (Hlchrist  v.  Chicago  Ins. 
Co,  44  C.  C.  A.  43,  104  Fed.  666. 

In  the  English  courts  there  is  an  unbroken 
line  of  authority  in  support  of  the  general 
rule  above  stated  in  regard  to  the  effect  of 
an  abandonment  for  a  constructive  total 
loss.  From  among  their  modern  decisions 
we  cite,  as  illustrating  the  English  doctrine: 
Yates  v.  Why  to,  4  Bing.  N.  C.  272;  Cam- 
mell  v.  Sewell,  3  Hurlst  &  N.  617 ;  Miller  v. 
Woodfall,  8  El.  &  Bl.  498;  North  of  England 
Iron  8.  8.  Ins.  A  880.  v.  Armstrong,  L.  R.  5. 
Q.  B.  244 ;  Simpson  v.  Thomson,  L.  R.  3  App. 
Cas.  279;  Scottish  Marine  Ins.  Co.  v.  Tur- 
ner, 1  Macq.  H.  L.  Cas.  334,  reprinted  in  9/ 
Scots  Rev.  Rep.  312;  Sea  Ins.  Co.  v.  Hodden, 
L.  R.  13  Q.  B.  Div.  706.  The  rule  is  thua 
laid  down  by  Cockburn,  Ch.  J.,  in  North  of 
England  Iron  8.  8.  Ins.  Asso.  v.  Armstrong,. 
L.  R.  5  Q.  B.  244,  248:  "In  the  case  of  a 
total  loss,  that  whatever  remains  of  the  ves- 
sel in  the  shape  of  salvage,  or  whatever 
rights  accrue  to  the  owner  of  the  thing  in- 
sured and  lost,  they  pass  to  the  underwriter 
the  moment  he  is  called  upon  to  satisfy  the 
exigency  of  the  policy,  and  does  satisfy  it." 

In  Simpson  v.  Thomson,  L.  R.  3  App.  Cas. 
279,  the  lord  chancellor,  Lord  Cairns,  de- 
livering the  judgment  of  the  House  of  Lords, 
says  that  the  insurer  becomes  "entitled  to 
succeed  to  all  the  ways  and  means  by  which 
the  person  indemnified  might  have  protected 
himself  against  or  reimbursed  himself  for 
the  loss.  It  is  on  this  principle  that  the  un- 
derwriters of  a  ship  that  has  been  lost  are 
entitled  to  the  ship  in  specie  if  they  can 
find  and  recover  it,  and  it  is  on  the  same 
principle  that  they  can  assert  any  right 
which  the  owner  of  the  ship  might  have  as- 
serted against  a  wrongdoer  for  damage  for 
the  act  which  has  caused  the  loss." 

And  Lowndes,  in  his  work  on  Marine  In- 
surance, at  page  153,  thus  states  the  right 
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acquired  on  abandonment:  "This  cession  or 
Abandonment  which  accompanies  a  settle- 
ment gives  to  the  insurers  a  right  to  all  the 
advantages,  direct  and  indirect,  or  owner- 
ship of  the  thing  insured.  Not  only  may 
they  take  possession  of,  sell,  or  otherwise 
dispose  of  the  wreck  or  remains,  but,  if  the 
assured  is  entitled,  in  virtue  of  the  owner- 
ship had  before,  to  any  rights  of  action  or 
recovery  from  third  parties  as  for  a  contri- 
bution to  general  average,  to  recovery  of 
damages  against  the  wrongdoer  in  a  colli- 
sion suit,  or  the  like,  these  rights  pass  by 
the  abandonment  to  the  underwriter." 

Germane  to  the  question  we  are  consider- 
ing, it  should  be  noted  that,  having  regard 
to  the  effect  of  an  abandonment  upon  the 
right  to  recover  freight,  the  doctrine  is 
firmly  established,  both  in  this  country  and 
in  England,  that  freight  already  earned  at 
the  time  of  the  disaster  on  account  of  which 
the  abandonment  is  made  goes  to  the  owner 
of  the  ship,  or  to  the  insurers  of  the  freight 
if  it  be  insured.  This  harmonizes  with  the 
rule,  because  in  such  case  the  right  has  ma- 
tured, and  is  no  longer  an  incident  of  the 
vessel.  Where  the  freight  is  still  pending, 
the  English  rule  is  (or  has  been)  that,  upon 
abandonment,  the  whole  freight  goes  to  the 
abandonee.  This  doctrine  goes  upon  the 
ground  that  the  right  is  immature  at  the 
time  the  voyage  is  interrupted,  and  there- 
fore not  detachable  from  the  ship.  On  the 
other  hand,  many  American  authorities,  bas- 
ing their  ruling  upon  what  seemed  to  them 
a  more  equitable  oasis,  have  established  a 
variation  from  the  English  practice  by 
awarding  the  pending  freight,  where  it  has 
been  finally  matured  by  the  underwriter,  to 
him  and  to  the  owner  of  the  vessel  pro  rata 
itineris  which  each  has  accomplished.  This 
American  rule  recognizes  the  fundamental 
doctrine  by  dividing  the  earnings  of  the  ves- 
sel at  the  date  of  the  disaster,  the  division 
itself  being  a  device  of  equity  in  favor  of 
the  owner  and  the  insurer  of  freight  against 
a  strictly  legal  and  technical  consequence. 
80  far  as  we  know,  there  has  been  no  deci- 
sion in  either  country  that  upon  abandon- 
ment the  owner  may  still  assert  against  his 
abandonee  the  right  to  the  prospective  earn- 
ings of  the  vessel.  A  case  very  nearly  in 
point  is  Miller  v.  Woodfall,  8  El.  &  B1.  498, 
where  the  insured,  after  an  abandonment, 
had  {gotten  the  ship  off,  and  had  carried  part 
of  his  goods  on  board  to  their  destination. 
It  was  held  that  the  abandonees  of  the  ship 
were  entitled  to  be  allowed  at  the  current 
rate  of  freight  for  the  carriage  of  that  part 
of  the  cargo  taken  by  the  ship  into  port.  A 
case  much  relied  on  by  the  appellants,  and 
thought  to  be  decisive  of  this,  is  that  of  Sea 
Ins.  Co.  v.  Sadden,  L.  R.  13  Q.  B.  Div.  706, 
also  reported  in  5  Asp.  Mar.  L.  Cas.  230.  But 
the  case  is  distinguishable.  The  question 
there  was  whether  the  insurers  were  enti- 
tled to  recover  from  the  owner  of  the  ship 
money  decreed  to  him  by  reason  of  his  having 
been  deprived  of  profits  under  a  contract  of 
affreightment,  upon  which  there  was  an- 
other insurance  by  other  underwriters. 
Now,  the  contract  of  affreightment  is  not  an 
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incident  of  the  ship.  Freight  is  of  itself, 
and  independently  of  the  ship,  the  subject 
of  a  contract  of  insurance.  They  are  two 
entirely  separate  things,  and  there  are  many 
cases  in  the  books  where  the  courts  have 
been  employed  in  protecting  the  interests  of 
the  owner  in  respect  of  the  contract  of  af- 
freightment, und,  through  him,  of  insurers 
of  freight,  in  cases  of  this  sort;  as  in  the 
case  of  Hickie  v.  Uodoconachi,  4  Hurlst.  & 
N.  455,  where  Lord  Bramwell  observed,  hav- 
ing reference  to  the  fact  that  the  captain 
had  fulfilled  for  the  owner  the  contract  of 
affreightment,  that  the  captain  in  such  a 
case  as  the  present  acts  for  the  owners  of 
the  ship,  and  not  for  the  underwriters,  and 
they  are  not  entitled  to  any  benefit  from  the 
freight  acquired.  The  underwriters  may, 
indeed,  be  entitled  to  advantages  attached 
to  the  ship,  but  not  to  those  arising  from 
contracts,  the  fulfilment  of  which  can  be  and 
is  detached  from  the  ship,  which,  as  often 
happens,  the  shipowners  may  fulfil  by  an- 
other ship.  Considerations  of  this  kind  lie 
at  the  bottom  of  the  rule  in  this  country 
that  the  owner  of  the  ship  cannot  recover  as 
damages  arising  from  collision  the  freight 
arising  on  a  charter  party.  This  was  the 
ground  on  which  the  judgment  in  Sea  Ins, 
Co.  v.  Hodden  was  rested.  Brett,  M.  R.,  in 
giving  his  opinion,  after  quoting  what  was 
said  by  Lord  Bramwell  in  Hickie  v.  Rodoca- 
nachi,  said;  "If  the  vessel  is  insured  by  one 
set  of  underwriters,  and  the  freight  is  in- 
sured by  another  set,  then  whatever  is  sal- 
vage from  the  loss  of  the  ship  goes  to  the 
underwriters  of  the  ship,  and:  whatever  is 
salvage  from  the  loss  of  the  freight  goes  to 
the  underwriters  of  the  freight,  flow,  then, 
are  the  damages  which  have  been  recovered  in 
this  case  from  the  owners  of  the  colliding  ves- 
sel made  upT  They  are  made  up  of  damages 
given  in  respect  both  of  the  loss  of  the  ship 
and  of  the  loss  of  freight.  Therefore  one  set 
of  damages  ought  to  go  to  one  set  of  under- 
writers, and  the  other  set  to  the  other.  It 
seems  to  me  to  be  conclusive  that  the  under- 
writers on  the  ship  cannot  recover  what  they 
here  claim,  because  it  seems  clear  that  this 
recovery  of  damages  in  respect  of  the  loss  of 
freight  is  not  a  salvage  which  is  a  salvage 
out  of  the  loss  of  the  ship/' 

The  difference  in  the  facts,  and  conse- 
quently in  the  principle  of  law  applicable 
thereto,  between  that  case  and  this,  is  ob- 
vious. The  claim  there  in  question  was 
founded  upon  a  subject  which  was  held  to 
be  not  an  incident  of  the  ownership  of  the 
vessel,  and  which  had  in  fact  been  separated 
therefrom  by  the  owner.  The  right  of  the 
underwriter  on  the  ship  was  derived  from 
the  owner,  and  was  affected  by  his  status. 
If  he  could  recover  against  the  wrongdoer 
upon  it,  the  damage  would,  as  the  master  of 
the  rolls  said,  go  to  the  underwriters  of  the 
freight.  Here  the  damages  in  question  were 
not  for  the  loss  arising  upon  a  charter  party, 
but  for  the  Iobs  of  the  prospective  earnings 
of  the  ship,  the  charter  party  being  used  as 
evidence  merely  upon  the  question  as  to 
how  much  they  would  probably  have  been 
worth.    The  earning  power  of  the  vessel  was 
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«n  incident  inhering  in  her  ownership. 
That  earning  power  passed  with  the  ship, 
•and,  as  we  have  already  seen,  the  abandonees 
were  entitled  to  the  use  of  it  from  the  mo- 
ment of  the  disaster.  If  the  ship  had  not 
teen  completely  disabled,  but  had  remained 
in  such  plight  that  she  could  have  completed 
.her  voyage,  there  could  be  no  question  but 
that  her  earnings  subsequent  to  the  colli- 
sion would  have  belonged  to  the  underwrit- 
■era.  If  that  had  happened,  it  would  pro 
tanto  have  diminished  the  amount  recovered 
by  the  owners  from  the  insurers.  In  point 
of  fact,  the  injury  was  so  grave  as  to  com- 
pletely disable  the  ship  from  earning  any- 
thing during  the  time  of  her  detention,  and 
it  is  for  precisely  that  period  of  time  that 
the  owners  have  recovered  for  her  prospec- 
tive earnings,  and  it  is  that  sum  which  the 
underwriters  claim  was  recovered  in  trust 
for  them.  We  do  not  see  how  that  claim  can 
be  denied  without  overturning  the  settled 
doctrines  which  apply  to  an  abandonment. 
And  there  is  really  no  hardship  to  the 
•owners  of  the  ship.  The  right  to  abandon 
■as  for  a  constructive  total  loss  is  a  privilege 
given  by  the  maritime  law  to  enable  the 
•owner  of  the  ship  to  forthwith  realize  the 
substance  of  the  value  of  the  lost  vessel,  so 
that  he  may  reinvest  it  in  another  ship  by 
purchase  or  charter,  and  continue  in  his  en- 
terprises. The  exercise  of  that  privilege 
•casts  upon  the  underwriter  an  extraordinary 
burden.  Both  parties  have  all  these  conse- 
quences in  view  when  the  contract  of  insur- 
ance is  made.  The  vessel  owner  can  never 
be  compelled  to  abandon.  When  he  does  so, 
he  acts  upon  an  estimate  of  the  whole  situa- 
tion, and  all  the  consequences;  and,  of 
■course,  he  will  not  exercise  his  privilege  uu- 
less  it  is  for  his  advantage.  In  such  a  case 
the  right  of  the  insurer  does  not  depend 
upon  the  doctrine  of  subrogation,  as  that 
term  is  understood  in  courts  of  equity,  and 
which  is  employed  in  working  out  the  right 
-of  the  insurer  in  cases  of  partial  loss  only. 
In  such  cases  there  is  no  change  in  the  own- 
ership of  the  vessel,  and  the  right  to  its 
earnings  continues  with  the  owner  as  an  in- 
cident of  his  ownership.  On  the  other  hand, 
when  the  ship  is  abandoned  to  the  insurer, 
the  title  to  the  ship  passes  by  assignment 
immediately  to  the  insurer,  as  from  the  mo- 
ment of  the  disaster,  with  every  right  which 
is  incident  to  it.  The  distinction  is  an  im- 
portant one,  though  it  is  sometimes  confused 
in  the  language  of  judicial  opinions.  Inas- 
much as  it  is  a  consequence  of  the  abandon- 
ment that  the  underwriter  becomes  sub- 
stituted to  all  claims  and  remedies  for  the 
loss,  in  addition  to  the  title  to  the  ship  it- 
self, it  is  impossible  to  say  that  the  owner 
may  still  recover  to  his  own  use  damages 
which  depend  upon  his  right  to  continued 
ownership.  We  have  not  been  referred  to 
any  case  where  this  precise  question  has 
ben  determined,  nor  have  we  been  able  to 
find  any,  and  this  has  been  the  reason  for 
•our  discussion  of  the  subject  upon  the  rea- 
sons and  analogies  suggested  by  the  authori- 
ties. 

It  is  further   contended  that,  notwith- 
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standing  the  abandonment,  the  owners  of 
the  ship  retained  an  interest  proportionate 
to  the  difference  between  the  amount  of  the 
insurance  and  her  valuation,  and  that,  con- 
sequently, they  are  entitled  to  share  in  the 
sum  in  controversy  as  in  the  nature  of  sal- 
vage. This  contention  rests  upon  the 
ground  that  this  difference  represents  an  un- 
insured interest  in  the  vessel,  or,  to  put  it  in 
the  way  which  is  suggested  by  counsel,  an 
interest  in  respect  to  which  the  owners  were 
their  own  insurers.  But  it  is  a  mere  figure 
of  speech  to  say  that  the  owner  is  the  in- 
surer of  his  own  property.  In  reality  the 
only  insurance  is  that  which  is  contracted 
for.  Nor  is  it  true  that,  because  the  insur- 
ance is  for  less  than  the  value,  the  insur- 
ance rests  upon  some  fractional  part  of  the 
ownership.  The  whole  vessel,  the  body  and 
tackle,  apparel,  and  other  furniture,"  to 
use  the  language  of  the  policies,  is  the  sub- 
ject of  the  insurance,  when  an  abandon- 
ment takes  place,  the  entire  ownership 
passes;  and  it  is  usually  stipulated,  as  it 
was  here,  that  the  notice  thereof,  if  accepted, 
must  be  efficient  to  convey  to  and  to  vest 
in  the  insurers  "an  unencumbered  and  per- 
fect title  to  the  subject  abandoned."  There 
is  no  suggestion  that  some  aliquot  part  of 
an  ownership  is  to  be  assigned.  The  owner 
does  not  continue  to  be  an  owner  as  a  tenant 
in  common.  In  the  present  case,  before  the 
acceptance  of  the  abandonment  and  settle- 
ment as  for  a  total  loss,  the  underwriters 
required  the  whole  title  to  be  conveyed  to 
them,  which  was  done.  We  think,  however, 
that  that  would  have  been  the  result  if  no 
deed  of  cession  had  ever  been  executed. 

This  question  has  never  been  expressly  de- 
cided bv  the  supreme  court  though  there  are 
several  cases  wnich  employ  language  which, 
we  think,  implies  that  the  understanding  of 
the  court  has  been  in  accordance  with  the 
rule  which  we  suppose  to  be  the  correct  one. 
For  instance,  in  view  of  the  fact  that  in- 
surance is  not  ordinarily  for  the  full  value, 
we  should  have  anticipated  a  qualification 
in  the  statement  of  the  rule  as  to  what 
would  pass  by  an  abandonment,  if  the  owner 
were  recognized  as  remaining  a  tenant  in 
common  as  to  part  of  the  ownersip  by  rea- 
son of  the  insurance  being  for  less  than  the 
value  of  the  ship.  The  rule  applied  by  the 
district  court  has  on  several  occasions  been 
held  to  be  the  true  one  by  the  Federal  courts, 
of  first  instance,  and  has  been  recently  af- 
firmed by  the  circuit  court  of  appeals  for  the 
seventh  circuit,  Mr.  Justice  Harlan  deliv- 
ering the  opinion.  Mutual  Saftey  Ins.  Co. 
v.  The  George,  Olcott,  89,  Fed.  Cas.  No.  9,- 
981;  The  Mary  E.  Perew,  15  Blatchf.  59, 
Fed.  Cas.  No.  9,207;  The  Manitoba,  2  Flipp. 
241,  30  Fed.  129;  The  Burlington,  73  Fed. 
258;  Gilchrist  v.  Chicago  Ins.  Co.  44  G.  C.  A. 
43,  104  Fed.  506.  The  rule  is  also  recog- 
nized in  The  St.  Johns,  101  Fed.  469.  There 
is  some  disagreement  in  state  decisions  upon 
this  point,  but,  so  far  as  we  know,  there 
has  never  been  any  difference  of  opinion  in 
the  Federal  courts.  It  seems  to  us  that  the 
maintenance  of  this  claim  of  the  owners 
would  be  to  introduce  a  new  doctrine  into 
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the  law  of  abandonment,  and  one  wholly  in- 
consistent with  its  long-established  princi- 
ples. 

Counsel  for  the  underwriters  refer,  in  sup- 
port of  their  claim,  to  a  clause  in  the  policy 
which  requires  the  insured,  upon  accepting 
payment  for  any  damage  or  loss,  to  treat  as 
assigned  to  them  all  rights  to  indemnity 
which  the  insured  may  have.    But  we  think 


this  language  in  the  policy  was  employed  to- 
denote  what  should  happen  or  result  in  case* 
of  partial  loss  only,  for  in  the  preceding  par- 
agraph the  subject  of  liability  in  case  off 
abandonment  for  constructive  total  loss  wasv 
fully  provided  for. 

We  think  the  decree  of  the  court  belowT 
$0  far  as  it  is  appealed  from,  is  correct  * 
and  it  is  accordingly  affirmed. 


UNITED   STATES  CIRCUIT  COURT  OF   APPEALS,   SEVENTH   CIRCUIT. 


Simeon  E.  LEONARD,  Plff.  in  Err., 

v. 

ORIENT  INSURANCE  COMPANY. 

(48  C.  C.  A.  369,  109  Fed.  286.) 

Liability   for  loan   resulting    from 
■traction  by  Are  of  m.  building;  Insured 

by  a  policy  exempting  the  Insurer  from  lia- 
bility for  loss  caused  by  explosions  of  any 
kind  (unless  fire  ensues,  and  In  that  event 
for  the  damage  by  fire  only),  and  providing 
that  If  the  building  or  any  part  thereof  falls, 
except  as  the  result  of  fire,  the  Insurance 
shall  immediately  cease,  will  attach  under 
the  former  clause,  and  not  be  defeated  by  the 
latter,  where  one  corner  of  the  building  Is 
knocked  down  by  an  explosion  In  a  neighbor- 
ing building,  and  fire  Immediately  appears 
In  the  exposed  part,  caused  either  by  the 
flame  of  the  explosion  or  by  fires  liberated 
thereby  In  the  building  Insured. 

(June  26,  1001.) 

ERROR  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Northern  Division  of 
the  Northern  District  of  Illinois  to  review 
a  judgment  in  favor  of  defendant  in  an  ac- 
tion brought  to  recover  the  amount  alleged 
to  be  due  on  a  policy  of  fire  insurance.  Re- 
versed, 

Statement  by  Woods,  Circuit  Judge: 
This  is  an  action  of  assumpsit  upon  a  pol- 
icy of  fire  insurance  issued  by  the  Orient 
Insurance  Company  to  Simeon  E.  Leonard, 
the  plaintiff  in  error,  upon  a  stock  of  seeds 
kept  for  sale  in  a  six-story  brick  building, 
40  feet  wide,  fronting  on  Lake  street,  be- 
tween Des  Plaines  and  Union  streets,  and 
extending  back  about  170  feet  to  Pearl 
street  on  the  east,  in  Chicago.  The  total 
insurance  was  $76,500;  the  total  lose,  $127,- 
833.88.  Suits  are  pending  upon  the  other 
policies.  The  goods  were  destroyed  mainly 
by  fire,  but  partly  by  the  falling  of  the 
northwest  corner  of  die  building  in  which 
they  were  kept.  Next  to  that  building  on 
the  west  was  a  blacksmith  shop,  a  frame 
building  20  feet  wide,  and  next  to  that  on 
the  west  was  the  New  England  Mill,  consist- 
ing of  a  three-story  frame  in  front,  next  to 
Lake  street,   and   a  brick   structure  some 


stories   higher  in  the  rear.    The  evidence 
showed,  or  tended   to  show,   that   at   4:45- 
o'clock  p.  if.  of  November  1,  1899,  an  explo- 
sion occurred  in  the  mill,  caused  probably 
by  ignition  of  mill  dust,  or  dust  powder,  and 
resulting  in  the  instant  demolition  of  the 
mill  and  blacksmith  shop,  and  the  tumbling 
down,  a  few  moments  later,  of  the  northwest 
corner  of  the  seed  store.    The  fire,  which 
followed  the  explosion,  spread  at  once  to  the- 
ruins  of  the  mill  and  shop,  and  within  two 
or  three  minutes— probably  within  a  few- 
seconds — fire  appeared  in  the  exposed  part; 
of  the  store,  to  which  in  all  probability  it 
communicated  from  the  outside,  though  it 
might  have  originated  from  a  stove  or  from 
burning  gas  jets  in  the  office  room  on  the- 
ground  floor.    No  witness  testified  to  seeing 
unrestrained  fire  in  the  seed  store  before  the 
falling  of  the  corner  of  the  building,  and  all 
the  testimony  touching  the  point  tended  to 
show  that  from  the  fall  to  the  appearance  of 
name  in  that  building  there  was  a  lapse  of 
a  few  seconds,  or  minutes,  as  the  witnesses, 
more  frequently  but  probably  mistakenly  ex- 
pressed it.     Following  the  explosion  the  air 
was  full  of  dust  and  name,  which  the  strong- 
wind  blowing  from  the  northwest,  once  the 
wall  was  down,  doubtless  carried  into  con- 
tact with  the  inflammable  material  in  the 
store.    The  policy  sued  on  insured  "against 
all  direct  loss  or  damage  by  fire,  except  as> 
[t]  hereinafter    provided."    The    exceptions- 
pertinent  here  are  as  follows:     "This  com- 
pany shall  not  be  liable  for  loss  caused  di- 
rectly or  indirectly  by  invasion,   insurrec- 
tion, riot,  civil  war,  or  commotion,  or  mili- 
tary or  usurped  power,  or  by  order  of  any 
civil  authority,  or  by  theft,  or  by  neglect  of 
the  insured  to  use  all  reasonable  means  to 
save  and  preserve  the  property  at  and  after 
a  fire,  or  when  the  property  is  endangered 
by  fire  in  neighboring  premises,  or  (unles* 
fire  ensues,  and  in  that  event  for  the  damage 
by  fire  only)  by  explosion  of  any  kind,  or 
lightning;  but  liability  for  direct  damage 
by  lightning  may  be  assumed  by  specific 
agreement  hereon.    If  a  building  or  any  part 
thereof  fall,  except  as  the  result  of  fire,  all 
insurance  by  this  policy  on  such  building  or 
its  contents  shall  immediately  cease."    At 
the  conclusion  of  the  evidence  offered  by  the 


Note. — For  other  cases  in  this  series  as  to 
what  losses  are  covered  by  Insurance  against 
Are,  see  also  note  to  Heuer  v.  Northwestern  Nat. 
Ins.  Co.  (111.)  19  L.  R.  A.  594;  Lynn  Gas  & 
Electric  Co.  v.  Merlden  F.  Ins.  Co.  (Mass.)  20 
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L.  R.  A.  297;  Ermentront  v.  Glrard  F.  &  M. 
Ins.  Co.  (Minn.)  80  L.  R.  A.  846 ;  and  Way  v. 
Ablngton  Mat.  F.  Ins.  Co.  (Mass.)  82  L.  R.  A. 
608. 
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plaintiff  the  court  sustained  the  motion  of 
the  defendant  for  a  peremptory  instruction 
directing  a  verdict  in  its  favor,  and  error  is 
assigned  upon  that  action.  In  explanation 
of  the  ruling  the  court  said:  "The  case  is 
one  of  very  great  importance.  It  is  a  ques- 
tion of  interpretation  that  is  not  entirely 
covered  by  any  authority  I  have  found,  and 
I  have  looked  them  over  with  some  dili- 
gence, as  called  to  my  attention  by  your 
briefs.  ...  I  am  well  convinced  that, 
unless  you  reject  absolutely  the  condition 
contained  in  the  36th  and  37th  lines,  there 
is  no  escape  from  the  condition  of  the  poli- 
cy which  declared  it  at  an  end, — the  insur- 
ance at  an  end  when  the  walls  fall,  except 
by  fire.  That  the  walls  fell  by  the  force  of 
the  explosion  in  the  mill  is  the  uncontradict- 
ed testimony.  That  being  so,  I  can  see  no 
escape  from  the  condition  of  the  policy  that 
there  was  no  insurance  upon  the  building  at 
the  instant  the  fire  occurred  which  de- 
stroyed the  property.  I  think  there  is  no 
•scape  from  the  view  that  a  verdict  should 
be  directed  accordingly." 

Argued  before  Woods,  Jenkins,  and  Cross- 
cup,  Circuit  Judges. 

Messrs.  Henry  W.  Magee  and  Myron 
H.  Beach  for  plaintiff  in  error. 

Messrs.  D.  J,  Schuyler,  Thomas  Bates, 
and  Monroe  Tulkerson  for  defendant  in 
error. 

Woods,  Circuit  Judge,  delivered  the 
opinion  of  the  court: 

In  Dows  v.  Faneuil  Hall  Ins.  Co.  127 
Mass.  346,  34  Am.  Rep.  384,  where  the  ac- 
tion was  upon  fire  policies  containing  a 
clause  concerning  explosions  like  that  in  the 
policy  before  us,  it  was  said,  on  the  authori- 
ty of  Scripture  v.  Lowell  Mut.  F.  Ins.  Co. 
10  Cush.  356,  57  Am.  Dec.  Ill,  that,  "the 
explosion  in  the  upper  story  having  been 
caused  by  fire,  the  insurers,  if  no  clause  had 
been  inserted  restricting  their  liability  for 
losses  by  explosion,  would  have  been  liable 
for  the  losses,  whether  by  the  explosion  or 
by  the  subsequent  fire,  to  the  amount  of  the 
insurance."  One  of  the  policies  also  con- 
tained the  provision,  "If  a  building  shall 
fall,  except  as  the  result  of  a  fire,  all  insur- 
ance by  this  company  on  it  or  its  contents 
shall  immediately  cease  and  determine,"  in 
respect  to  which  it  was  said:  "The  ques- 
tion is  whether  this  last  provision  is  appli- 
cable to  the  facts  of  the  case,  and,  in  the 
opinion  of  a  majority  of  the  judges,  it  is 
not.  The  provision,  being  introduced  by 
the  insurers  and  for  their  benefit,  is,  by  a 
familiar  rule,  to  be  construed,  in  case  of 
ambiguity,  most  strongly  against  them.  It 
appears  to  us  to  have  had  in  view  the  case 
of  a  building  falling  by  reason  of  inherent 
defects,  or  by  the  withdrawal  of  the  neces- 
sary support,  as  by  digging  away  the  under- 
lying or  adjacent  soil.  It  might,  perhaps, 
include  the  case  of  a  building  thrown  down 
by  a  storm  or  flood  or  earthquake.  But  it 
would  be  construing  this  provision  too  lib- 
erally in  favor  of  the  insurers  to  hold  it  to 
include  the  case  of  the  destruction  of  a 
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building  by  an  explosion  within  the  build- 
ing itself,  and  of  a  fire  immediately  ensuing 
upon  and  connected  with  such  an  explosion, 
the  measure  of  the  liability  for  which  has 
been  carefully  and  precisely  defined  in  the 
previous  provision  of  the  policy." 

The  fact  that  in  the  present  case  the  ex- 
plosion occurred  outside  of  the  building  in 
which  the  insured  goods  were  kept  cannot 
affect  the  liability  of  the  insurer,  if  other- 
wise liable,  for  the  loss  by  fire  which  imme- 
diately ensued.  If  there  had  been  no  fall 
of  the  building  or  of  any  part  of  it,  and  the 
flame  attending  or  ensuing  upon  the  explo- 
sion had  reached  the  insured  goods  through 
an  open  door  or  window,  liability  under  the 
policy  for  the  loss  would  be  beyond  dispute. 
Is  it  to  be  said  that  there  is  no  liability 
simply  because  the  first  effect  of  the  explo- 
sion was  to  break  a  passageway  into  the 
building  for  the  fire  which  in  a  few  moments 
followed?  Confessedly,  there  would  be  lia- 
bility if  the  flame  had  entered  through  any 
opening,  caused  or  not  caused  by  the  explo- 
sion, if  no  part  of  the  building  had  fallen; 
but  should  there  be  no  liability  if  a  piece  of 
glass  falling  from  a  window  shattered  by 
the  explosion  had  given  admission  to  the 
flame?  The  language  of  the  contract  is 
clear  that  if  any  part  of  the  building  shall 
fall,  except  as  the  result  of  fire,  all  insur- 
ance on  building  or  contents  "shall  immedi- 
ately cease."  The  words  are  surely,  as  they 
have  been  declared  to  be,  "terse  and  expres- 
sive." They  are  unqualified  and  universal, 
admitting  of  neither  interpretation  nor  con- 
struction, and,  if  applicable,  it  would  seem, 
should  be  allowed  their  literal  significance^ 
It  is  not  to  be  said  that  they  are  applica- 
ble, and  yet  hot  to  be  applied  literally.  It 
may  not  be  said  that  "any  part"  of  a  build- 
ing must  be  deemed  to  mean  an  important, 
part,  or  such  a  part  as  might  cause,  or  be- 
supposed  likely  to  cause,  or  at  least  to  en- 
hance the  danger  of,  loss  by  fire.  "It  wa» 
competent  for  these  parties  to  fix  the  terms 
of  their  agreement."  Where  they  wrote  and 
subscribed  "any  part,"  they  must  be  pre- 
sumed to  have  meant  any  part,  great  or 
small,  if  observable  or  readily  discoverable. 
Even  if  it  could  be  said  that  the  part  must 
be  large  enough  to  cause,  or  to  be  likely  to 
enter  into,  the  risk  of  loss  by  fire,  the  quali- 
fication could  mean  little,  because  condi- 
tions are  readily  supposable,  and  are  not 
improbable,  in  which  the  fall  of  material  of 
small  weight  or  bulk  would  be  enough  to 
start  a  fire.  Not  much  is  necessary  to  over- 
turn a  stove  or  to  scatter  the  fire  of  an  open 
grate  or  hearth,  and  still  less  to  ignite  a 
match.  If  there  had  been  a  window  on  the 
west  side  of  the  building  in  question,  the 
falling  of  a  shutter  or  of  a  pane  of  gla»a 
would  probably  have  be«i  followed  by  the 
same  loss  to  the  plaintiff  in  error  which  en- 
sued upon  the  falling  of  the  corner  of  the 
building.  On  the  theory  of  strict  adher- 
ence to  the  meaning  of  plain  words,  these 
propositions  cannot  well  be  denied;  and  up- 
on that  theory  the  case  of  Fred  J.  Kiesel  <£ 
Co.  v.  Sun  Tns.  Office,  31  C.  C.  A.  515,  60 
U.  S.  App.  10,  88  Fed.  243,  is  urged  upon 
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our  attention  in  support  of  the  ruling  be- 
low. The  case,  however,  is  not  in  point. 
The  policy  there  in  suit  contained  the 
clauses  now  under  consideration;  but,  there 
having  been  no  explosion,  the  building  fell, 
and  the  goods  insured  were  burned,  and  the 
question  was  whether  the  fall  was  caused 
by  the  fire  or  by  a  gale  of  wind.  It  is  per- 
haps worth  while,  however,  to  observe  that 
the  literal  significance  of  the  contract  seems 
to  have  been  departed  from  when  it  was  said 
in  the  opinion  that  if  the  building  "was  on 
fire,  and  if  it  would  have  fallen  by  force  of 
the  wind  if  there  had  been  no  fire,  then  its 
fall  could  not  be  said  to  have  been  the  re- 
sult of  the  fire,  and  the  defendant  was  not 
liable."  Any  question  of  non  sequitur  in 
the  statement  aside,  it  is  certainly  not  in- 
consistent with  the  express  terms  of  the 
contract  that  in  such  a  case  the  insurer 
should  be  liable  for  the  damage  done  before 
the  fall  occurs,  though  not  caused  by  the 
fire.  The  insurance  ceases  only  at  the  in- 
stant of  the  fall,  and  it  follows,  on  a  strict 
construction,  that  "the  cause  of  the  fall" 
can  be  the  test  of  liability  only  from  that 
instant.  The  case  before  us  is  one  of  de- 
struction by  fire,  which  immediately  fol- 
lowed, and  with  propriety  may  be  said  to 
have  been  caused,  by  an  explosion.  Wheth- 
er that  explosion  was  caused  by  fire,  it  is 


not  necessary  for  the  present  purpose  to 
eider.  See  Briggs  v.  North  American  <£  M. 
Ins.  Co.  53  N.  Y.  446.  The  liability  of  the 
insurance  company  for  fire  immediately  en- 
suing upon  an  "explosion  of  any  kind  or 
lightning"  was  "carefully  and  precisely  de- 
fined" in  a  clause  devoted  to  the  subject; 
and  we  agree  with  the  opinion  in  Dow  ▼. 
Fancuil  Hall  Ins.  Co.  127  Mass.  346,  34  Am. 
Rep.  384,  that  the  succeeding  clause,  what- 
ever its  construction  when  applicable, 
should  not  be  deemed  "to  include  cases  of 
destruction  by  explosion  and  by  fire  ensu- 
ing upon  and  immediately  connected  there- 
with." In  this  way  the  two  clauses  may 
well  stand  together,  neither  interfering  with, 
the  legitimate  office  of  the  other;  while  if 
the  latter  is  to  be  applied  and  enforced  ac- 
cording to  its  literal  meaning  in  every  case) 
where  by  reason  of  the  explosion  or  other- 
wise the  building,  or  a  part  of  it,  falls  just 
before  or  during  a  fire,  which  otherwise 
would  be  within  the  contract,  it  will  lead  to 
results  which  the  parties  to  policies  may 
not  both  be  supposed  to  anticipate*  and 
which  the  courts  need  not  and  should  not 
approve. 

The  judgment  below  is  reversed,  and  the 
cause  remanded,  with  direction  to  grant  a 
new  trial. 
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C.  A.  KINO.  Admr.,  etc.,  of  J.  W.  Smith,  De- 
ceased, Plff.  in  Err., 
v. 

Charles  H.  SMITH  et  al. 
(110  Fed.  95.) 

1.  The  circuit  court  of  appeals  may  re* 
view  the  question  whether  or  not  a  finding 
of  facts'  In  an  action  at  law  In  the  circuit 
court  has  any  evidence  to  support  It. 

2.  A  a*ift  of  personalty  placed  la  poi- 
aeaaion  of  a  third  pern  on  for  delivery  to 
the  donee  Is  not  defeated  by  the  fact  that  the 
delivery  (a  not  effected  until  the  donor  has 
become  Anally  unconscious  In  bis  last  Illness. 

(August  19,  1901.) 

ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Cali- 
fornia to  review  a  judgment  in  favor  of 
plaintiff  in  an  action  brought  to  recover  pos- 
session of  certain  railroad  bonds.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Argued  before  Gilbert,  Circuit  Judge,  and 
Hawley  and  De  Haven,  District  Judges. 

Messrs.  W.  M.  Cannon  and  Whit- 
worth  3c  ShurtlefF,  for  plaintiff  in  error: 

The  evidence  falls  far  short  of  establish- 

Nom. — For  a  case  In  this  series  as  to  va- 
lldlty  of  gift  where  deed  is  delivered  to  agent, 
who  delivers  to  grantee  after  grantor's  death, 
see  Peck  v.  Rees  (Utah)  13  L.  R.  A.  714. 

As  to  delivery  of  personalty  to  third  person 
to  constitute  sufficient  delivery  to  complete  gift, 
see  Walker  v.  Walker  (N.  H.)  27  L.  R.  A.  799. 
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ing  a  legal  gift,  even  without  considering  the) 
relation  of  trust  and  confidence  existing  be- 
tween the  parties. 

White  v.  Warren,  120  Cal.  327,  49  Pac 
129,  52  Pac.  723;  Oiselman  v.  Starr,  106 
Cal.  051,  40  Pac.  8;  Re  Rathgeb,  125  Cal. 
302,  57  Pac.  1010. 

The  law  raises  no  presumptions  in  favor 
of  gifts,  and  where  a  claim  of  gift  is  asserted 
after  the  donor's  death  it  must  be  proved  by 
clear  and  satisfactory  evidence. 

Denipan  v.  Hibemia  Saw.  <£  L.  Soc.  127 
Cal.  137,  59  Pac.  389 ;  Denigan  v.  San  Fran- 
cisco Sav.  Union,  127  Cal.  142,  59  Pac.  390. 

But  it  takes  other  evidence  than  mere 
words  to  establish  a  gift.  There  must  be  a 
delivery  or  its  equivalent. 

Daniel  v.  Smith,  64  Cal.  346,  30  Pac  575, 
75  Cal.  547,  17  Pac.  683;  Basket  v.  Hassell, 
107  U.  S.  602,  27  L.  ed.  500,  2  Sup.  Ct.  Rep. 
415 ;  Dow  v.  Gould  <£  C.  Silver  Min.  Co.  31 
Cal.  629;  Zeller  v.  Jordan,  105  Cal.  143,  38 
Fac.  640. 

Death  before  completion  of  a  gift  by  deliv- 
ery will  operate  as  a  revocation. 

14  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  1016; 
Trustees  of  Permanent  Fund  v.  Hall,  48  III. 
App.  53G;  Twenty-Third  Street  Baptist 
Church  v.  Cornell,  117  N.  Y.  601,  6L.R.A. 
807,  23  N.  E.  177. 

So  long  as  anything  remains  to  be  done  to 
complete  a  gift  it  may  be  revoked  by  the 
donor. 

14  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  1016; 
Ruie  v.  Dow,  113  Cal.  490,  45  Pac.  867. 
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When  J.  W.  Smith  last  closed  his  eyes 
upon  this  world,  the  alleged  gift  was  not 
complete. , 

Can  it  be  possible,  therefore,  that  a  deliv- 
ery afterwards,  but  before  death  succeeded 
the  stupor,  is  of  any  legal  effect  or  value  to 
complete  the  gift  or  give  it  vitality? 

Hart  v.  Ketchwn,  121  Cal.  426,  53  Pac. 
931;  Knight  v.  Tripp,  121  Cal.  674,  54  Pac. 
267. 

A  mere  intention  to  give  is  a  nullity. 

14  Am.  &  Enp.  Enc  Law,  2d  ed.  p.  1017. 

Such  a  gift  is  presumptively  illegal,  and 
the  burden  is  upon  the  donee  to  overcome  it 
by  clear  and  positive  testimony. 

14  Am.  &  Eng.  Enc  Law,  2d  ed.  p.  1036; 
Stewart's  Estate,  137  Pa.  175,  20  Atl.  554; 
Collins  v.  Collins  (N.  J.  Eq.)  15  Atl.  849; 
Shirley  v.  Shirley,  92  Cal.  44,  27  Pac  1097 ; 
White  v.  Warren,  120  Cal.  327,  49  Pac  129, 
52  Pac.  723;  Denigan  v.  Hibemia  Sav.  d 
L.  Soc.  127  Cal.  137,  59  Pac.  389. 

An  admission  by  the  donor,  although  evi- 
dence to  be  weighed  by  the  jury  as  tending 
to  establish  a  gift,  is  not  in  itself  sufficient 
proof  of  the  gift. 

Kooney  v.  Minor,  56  Vt.  527. 

Messrs.  Galpin  St  Bolton  and  L.  S.  B. 
Sawyer  for  defendants  in  error. 

De  Haven,  District  Judge,  delivered  the 
opinion  of  the  court: 

This  was  an  action  at  law,  in  the  form  of 
replevin,  to  recover  190  bonds  of  the  Cali- 
fornia &  Nevada  Railroad,  of  the  alleged 
value  of  $50,000.  A  jurv  trial  was  ex- 
pressly waived  by  the  parties,  and  the  cause 
was  tried  by  the  circuit  court  without  a 
jury,  and  upon  such  trial  the  court  found: 

"  (2)  The  plaintiff  on  the  26th  day  of  Sep- 
tember, 1900,  was,  ever  since  has  been,  and 
still  is  the  owner  and  entitled  to  possession 
of  the  property  described  in  the  complaint; 
and  said  property  was  at  all  of  said  dates 
and  times  of  the  value  of  forty-seven  thou- 
sand five  hundred  dollars  ($47,500).  The 
defendants  at  all  said  dates  and  times  un- 
lawfully withheld  and  now  retain  the  pos- 
session of  said  property  described  in  plain- 
tiff's complaint  from  the  possession  of  the 
plaintiff." 

As  a  conclusion  of  law  from  this  and  other 
findings  not  necessary  to  refer  to,  the  court 
found  that  the  plaintiff  was  entitled  to  re- 
cover from  defendants  the  possession  of  the 
bonds  described  in  the  complaint,  and  judg- 
ment was  thereupon  entered  in  his  favor  and 
against  the  defendants  in  accordance  with 
such  conclusion  of  law.  The  case  is  brought 
here  on  writ  of  error  by  the  defendant  C.  K. 
King,  as  administrator  of  the  estate  of  J.  W. 
Smith,  deceased.  There  are  fifteen  formal 
assignments  of  error,  all  directed  against 
the  findings  of  fact,  and  the  judgment  based 
upon  such  findings.  With  the  exception  of 
the  first,  relating  to  the  citizenship  of  the 
parties,  and  which  is  not  insisted  upon  by 
the  plaintiff  in  errqr,  the  assignments  of  er- 
ror really  present  but  two  questions,  stated 
fn  different  form;  one  challenging  the  legal 
sufficiency  of  the  evidence  to  justify  the  find- 
ing above  set  out,  and  the  other  the  suifi- 
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ciency  of  the  findings  to  sustain  the  judg- 
ment. There  is  in  the  record  a  bill  of  ex- 
ceptions containing  the  evidence  given  upon 
the  trial,  and  which  also  shows  that  an  ex- 
ception to  the  above  finding  was  taken  by 
the  plaintiff  in  error,  upon  the  ground  of  the 
insufficiency  of  the  evidence  to  support  it. 
One  of  the  assignments  of  error,  and  the 
only  one  which  need  be  noticed,  is  as  fol- 
lows: "That  the  court  erred  in  finding  that 
the  evidence  was  sufficient  to  show  that 
plaintiff  was  at  any  of  the  times  mentioned 
in  the  complaint  the  owner  or  entitled  to  the 
possession  of  the  property  described  in  the 
complaint,  or  any  part  thereof." 

1.  It  is  urged  by  the  defendant  in  error 
that  this  assignment  of  error  presents  a 
question  of  fact,  which  this  court  has  no 
power  to  review,  and,  as  we  understand  the 
argument,  that  the  evidence  contained  in  the 
bill  of  exceptions  cannot  be  examined  for  the 
purpose  of  determining  whether  the  finding 
excepted  to  is  sustained  by  any  legal  evi- 
dence. We  do  not  understand  that  the  rule 
is  as  broad  as  this  contention.  The  finding 
that  the  plaintiff  in  the  action  is  the  owner 
and  entitled  to  the  possession  of  the  property 
described  in  the  complaint  is  clearly  a  gen- 
eral finding  of  the  ultimate  facts  of  owner- 
ship and  right  of  possession,  and  is  conclu- 
sive here,  unless  there  was  an  entire  want  of 
evidence  upon  which  to  base  it.  The  7th 
Amendment  to  the  Constitution  declares 
that  "in  suits  at  common  law,  where  the 
value  in  controversy  shall  exceed  $20,  the 
right  of  trial  by  jury  shall  be  preserved, 
and  no  fact  tried  by  a  jury  shall  be  other- 
wise re-examined  in  any  court  of  the  United 
States  than  according  to  the  rules  of  the 
common  law." 

Section  649,  Rev.  Stat.,  provides:  "Is- 
sues of  fact  in  civil  cases  in  any  circuit  court 
may  be  tried  and  determined  by  the  court, 
without  the  intervention  of  a  jury,  whenever 
the  parties  or  their  attorneys  of  record  file 
with  the  clerk  a  stipulation  in  writing  waiv- 
ing a  jury.  The  finding  of  the  court  upon 
the  facts,  which  may  be  either  general  or 
special,  shall  have  the  same  effect  as  the  ver- 
dict of  a  jury." 

The  findings  of  the  court  when  a  jury  has 
been  waived  having,  under  the  statute,  the 
same  effect  as  the  verdict  of  a  jury,  it  fol- 
lows that  such  findings  cannot  be  otherwise 
re-examined  "than  according  to  the  rules  of 
the  common  law;"  that  is  to  say,  either  by 
the  "granting  of  a  new  trial  by  the  court 
where  the  issue  was  tried,  or  to  which  the 
record  was  properly  returnable,  or  by  the 
award  of  a  ventre  facias  de  novo  by  an  ap- 
pellate court  for  some  error  of  law  which 
intervened  in  the  proceedings."  Parsons  v. 
Bedford,  3  Pet.  433,  7  L.  ed.  732 ;  Miller  v. 
Brooklyn  L.  Ins.  Co.  12  Wall.  285,  20  L. 
ed.  39S;  Hathaway  v.  First  Nat.  Bank,  134 
TJ.  S.  494,  33  L.  ed.  1004,  10  Sup.  Ct.  Rep. 
608,  was  an  action  at  law  tried  by  a  United 
States  circuit  court  without  a  jury,  and 
brought  to  the  Supreme  Court  on  writ  of  er- 
ror. Some  of  the  assignments  of  error  as- 
sailed certain  findings  of  the  court  as  not 
sustained  by  the  evidence,  and  in  passing 
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upon  the  question  so  presented  the  Supreme 
Court  said :  "The  first  three  assignments  of 
error  allege  errors  merely  in  the  findings  of 
fact  by  the  court.  Those  errors  are  not  sub- 
ject to  revision  by  this  court  if  there  was 
any  evidence  upon  which  such  findings  could 
be  made." 

In  Stanley  v.  Albany  County,  121  U.  S. 
635,  30  L.  ed.  1000,  7  Sup.  Ct  Rep.  1234,— 
a  case  in  which  the  same  Question  was  in- 
volved, — the  rule,  without  its  qualification, 
was  thus  stated  by  the  Supreme  Court: 
"Where  a  case  is  tried  by  the  court  without 
a  jury  its  findings  upon  questions  of  fact  are 
conclusive  here,  it  matters  not  how  convinc- 
ing the  argument  that  upon  the  evidence  the 
findings  should  have  been  different."  See 
also  Ryan  v.  Carter,  03  U.  S.  78,  23  L.  ed. 
807 ;  Hepburn  v.  Dubois,  12  Pet  345,  9  L. 
ed.  1111;  Zeller  v.  Eckert,  4  How.  280,  11 
L.  ed.  970. 

The  law  as  declared  in  the  foregoing  cases 
is  the  rule  by  which  this  court  must  be  gov- 
erned in  the  matter  now  before  it.  The  judg- 
ment of  a  circuit  court  of  the  United  States 
in  an  action  at  law  can  only  be  reviewed  in 
the  circuit  court  of  appeals  by  writ  of  er- 
ror. Section  6  of  the  act  of  March  3,  1891, 
establishing  circuit  courts  of  appeals  (26 
Stat,  at  L.  826).  This  writ  brings  up  for 
review  only  errors  of  law  apparent  on  the 
face  of  the  record;  and  for  this  reason,  and 
also  because  of  the  7  th  Amendment  to  the 
Constitution,  and  8  649  of  the  Revised  Stat- 
utes, the  circuit  court  of  appeals,  in  the 
decision  of  a  case  on  writ  of  error,  is  neces- 
sarily confined  to  the  consideration  of  ques- 
tions of  law  arising  upon  the  record.  Hill 
v.  Woodberry,  1  C.  C.  A.  206,  4  U.  S.  App. 
68,  49  Fed.  138;  Graham  v.  Earl,  34  C.  C. 
A.  267,  48  U.  S.  App.  691,  92  Fed.  155; 
Syracuse  Twp.  v.  Rollins,  44  C.  C.  A.  277, 

104  Fed.  958.  This  rule,  however,  when 
properly  understood,  does  not  deny  to  that 
court  the  right  to  inquire  whether  there  is 
any  evidence  to  support  a  finding;  for 
when  a  fact  is  found  upon  no  evidence  what- 
ever, and  the  record  shows  that  the  finding 
was  excepted  to  upon  that  ground,  an  error 
of  law  is  presented.     The  Francis  Wright, 

105  U.  S.  381,  sub  nom.  Duncan  v.  The  Fran- 
cis Wright,  26  L.  ed.  1100;  The  City  of  New 
York,  147  U.  S.  72,  sub  nom.  Alexandre  v. 
Machan,  37  L.  ed.  84,  13  Sup.  Ct  Rep.  211 ; 
Laing  v.  Rigney,  160  U.  S.  531,  40  L.  ed.  525, 
16  Sup.  Ct.  Rep.  366:  Mason  v.  Lord,  40  N. 
Y.  476.  In  the  case  last  cited  it  was  said 
by  Grover,  J.:  "An  appeal  to  this  court 
can  only  be  taken  upon  the  law.  The  ques- 
tion, then,  is  whether  finding  a  fact  without 
any  evidence  to  sustain  it  is  an  error  of 
law.  The  statement  of  the  question  would 
seem  to  suggest  the  answer:  A  finding  of 
facts  must  always  be  based  upon  evidence, 
and,  where  none  is  given  tending  to  show  an 
affirmative  fact,  it  is  contrary  to  law  to  find 
such  fact  against  a  party  traversing  it." 

The  Francis  Wright,  105  U.  S.  387,  sub 
nom.  Duncan  v.  The  Francis  Wright,  26  L. 
ed.  1101,  was  a  cause  in  admiralty,  and  it 
was  held  in  that  case  that  the  act  of  Feb- 
ruary 16,  1875  (18  Stat,  at  L.  315),  limited 
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the  appellate  jurisdiction  of  the  Supreme 
Court  in  admiralty  causes  to  a  review  of 
"questions  of  law  arising  on  the  record." 
The  court  however,  added:  "It  is  undoubt- 
edly true  that  if  the  circuit  court  neglects 
or  refuses,  on  request,  to  make  a  finding  one 
way  or  the  other  on  a  question  of  fact  ma- 
terial to  the  determination  of  the  cause, 
when  evidence  has  been  adduced  on  the  sub- 
ject &n  exception  to  such  refusal,  taken  in 
time,  and  properly  presented  by  a  bill  of 
exceptions,  may  be  considered  here  on  appeal. 
So,  too,  if  the  court,  against  remonstrance, 
finds  a  material  fact  which  is  not  supported 
by  any  evidence  whatever,  and  exception 
is  taken,  a  bill  of  exceptions  may  be  used 
to  bring  up  for  review  the  ruling  in  that 
particular.  In  the  one  case  the  refusal  to 
find  would  be  equivalent  to  a  ruling  that 
the  fact  was  immaterial;  and  in  the  other, 
that  there  was  some  evidence  to  prove  what 
is  found,  when  in  truth  there  was  none. 
Both  these  are  questions  of  law,  and  proper 
subjects  for  review  in  an  appellate  court" 

The  Supreme  Court  in  Hepburn  v.  Du- 
bois, 12  Pet.  345,  9  L.  ed.  1111,  in  discussing 
the  effect  of  a  verdict  and  to  what  extent 
the  evidence  upon  which  it  was  based  may 
be  considered  upon  a  writ,  of  error,  said 
"that  where  the  evidence  in  a  cause  conduces 
to  prove  a  fact  in  issue  before  a  jury,  it  is 
competent  in  law  to  establish  such  fact.  A 
jury  may  infer  any  fact  from  such  evidence 
which  the  law  authorizes'  a  court  to  infer 
on  a  demurrer  to  the  evidence.  After  a  ver- 
dict in  favor  of  either  party  on  the  evidence, 
he  has  a  right  to  demand  of  a  court  of  error 
that  they  look  to  the  evidence  only,  for  only 
one  purpose,  and  with  the  single  eye  to  ascer- 
tain whether  it  was  competent  in  law  to  au- 
thorize the  jury  to  find  the  facts  which 
make  out  the  right  of  the  party  on  a  part  or 
the  whole  of  his  case." 

And  in  Laing  v.  Rigney,  160  U.  S.  531,  40 
L.  ed.  525,  16  Sup.  Ct  Rep.  366,  the  judg- 
ment of  the  supreme  court  of  New  York  was 
reversed  on  error  because  a  material  fact 
upon  which  the  judgment  was  based  was 
without  any  evidence  to  sustain  it  We 
think,  therefore,  that  upon  the  exceptions 
to  the  findings  and  the  assignment  of  error 
above  set  out,  we  can  look  into  the  bill  of 
exceptions  for  the  purpose  of  ascertaining 
whether  there  was  any  evidence  before  the 
circuit  court  having  a  legal  tendency  to  prove 
the  facts  found  by  that  court  The  matter 
in  issue  related  to  the  ownership  of  the  bonds 
described  in  the  complaint.  The  defendant 
in  error  claims  title  by  gift  from  his  deceased 
father,  J.  W.  Smith.  The  plaintiff  in  error 
contends  that  no  such  gift  was  ever  made, 
and  claims  the  bonds  as  the  administrator 
of  the  estate  of  the  said  J.  W.  Smith.  The 
evidence  contained  in  the  bill  of  exceptions 
shows  that  at  the  time  the  gift  is  alleged 
to  have  been  made  on  August  16,  1895,  the 
bonds  were  held  by  Abner  Doble  in  escrow, 
under  an  agreement  by  which  they  were  to 
be  delivered  to  one  F.  M.  Smith  upon  pay- 
ment of  a  stipulated  sum  of  money.  The 
rights  of  F.  M.  Smith  under  this  agreement 
expired  October  25,  1895.    Of  course,  during 
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<he  time  they  were  in  escrow  there  could  be 
no  manual  delivery  of  the  bonds  to  the  de- 
fendant in  error,  and  the  evidence  shows  they 
were  not  in  fact  delivered  to  him  by  Doble 
-until  November  14,  1895.  J.  W.  Smith,  the 
•alleged  donor,  died  on  November  15,  1895, 
and  for  a  dav  or  two  previous  to  his  death 
was  unconscious.  In  support  of  his  title 
•the  defendant  in  error  offered  in  evidence 
-a  bill  of  sale  to  himself  of  the  bonds  in 
•question,  dated  August  15,  1895,  with  proof 
tending  to  show  that  the  same  was  signed 
•and  delivered  to  him  by  J.  W.  Smith.  This 
instrument  recited  that  the  bonds  were  sold 
to  the  defendant  in  error  "subject  to  the 
option  given  to  F.  M.  Smith,  which  I  also 
-assign  to  C.  H.  Smith."  Upon  the  question 
of  the  delivery  of  the  bonds,  Doble  testified, 
<in  substance,  that  it  was  his  impression  that 
J.  W.  Smith,  a  short  time  before  his  death, 
told  him  that  they  belonged  to  the  defendant 
in  error,  and  to  deliver  the  same  to  him,  and 
the  witness  added,  "I  think  that  conversa- 
tion was  the  groundwork  of  my  delivering 
•the  bonds  to  his  son."  In  addition  to  this, 
other  witnesses  testified  to  declarations 
made  by  J.  W.  Smith  during  his  last  sick- 
ness, and  after  August  15,  1895,  to  the  effect 
that  he  had  given  the  bonds  to  the  defendant 
in  error.  It  cannot  be  said  that  this  evi- 
dence has  no  legal  tendency  to  prove  a  gift 
of  the  bonds  to  the  defendant  in  error.  The 
fact  that  they  were  actually  delivered  to  him 
while  the  donor  was  in  a  state  of  uncon- 
sciousness does  not  affect  the  question,  if  in 
fact  the  direction  to  deliver  them  to  the  de- 
fendant in  error  was  given  by  the  donor 
while  he  was  capable  of  transacting  busi- 
ness, and  for  the  purpose  of  consummating 
"the  gift.  Our  conclusion  upon  this  point 
is  that  there  was  evidence  tending  to  show 
that  defendant  in  error  is  the  owner  of  the 
"bonds  in  controversy,  and  that  he  acquired 
title  thereto  by  gift  from  his  father. 

2.  The  findings  are  sufficient  in  law  to 
-support  the  judgment.  This  is  so  clear  that 
mo  discussion  or  the  question  is  necessary. 

The  judgment  of  the  Circuit  Court  is  af- 
firmed; the  mandate  to  issue  forthwith. 


TACIFIC  POSTAL  TELEGRAPH  CABLE 
COMPANY,    Plff.   in   Err., 

17. 

BANK  OP  PALO  ALTO. 
(48  C.  C.  A.  413,  109  Fed.  369.) 

*.     A   telegrraph  company  la  liable  for 

loNneM  caused  by  a  false  telegram  wilfully 
transmitted  by  an  operator  employed  In  Its 
office,  directing  a  bank  to  pay  money  on  ac- 
count of  a  correspondent  bank. 
t3.  Connnel  fee*  expended  In  good  faith 
In  an  effort  to  recover  the  money*  are 
not  properly  part  of  the  damages  to  be  re- 

Not*. — Ai  to  liability  of  telegraph  company 
tfor  wilful  act  of  Its  agent  In  sending  false  mes- 
sage, sec.  In  this  series,  McCord  v.  Western  U. 
Teleg.  Co.  (Minn.)  1  L.  R.  A.  143. 
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covered  from  a  telegraph  company  by  a  bank 
which  has  been  Induced  to  pay  oat  money  by 
a  false  telegram  forwarded  by  an  employee  of 
the  company,  either  at  common  law  or  under 
a  statute  allowing  as  damages  for  the  conver- 
sion of  property  a  fair  compensation  for  the 
money  properly  expended  in  pursuit  of  It. 


(May  6,  1901.) 

ERROR  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Northern  District  of 
Caifornia  to  review  a  judgment  in  favor  of 
plaintiff  in  an  action  brought  to  recover  dam- 
ages from  defendant  because  of  money  er- 
roneously paid  out  by  plaintiff  in  response 
to  a  forged  telegram  sent  by  one  of  defend- 
ant's agents.    Affirmed. 

Statement  by  Kawley,  District  Judge: 
Upon  the  trial  of  this  case  the  court 
found,  among  other  things:  That  on  De- 
cember 27,  1898,  and  for  some  time  prior 
thereto,  one  Lee  B.  Minkler  was  in  the  em- 
ploy of  the  defendant,  as  an  operator,  at  its 
office  in  the  city  and  county  of  San  Francis- 
co, and  as  such  it  was  the  duty  and  within 
the  scope  of  his  employment  to  send  mes- 
sages from  the  office  of  the  company  at  San 
Francisco.  That  said  company  was  known 
to  the  public  and  to  the  plaintiff  to  be  oper- 
ating a  line  of  telegraph  wires  for  the  gen- 
eral transmission  of  messages  between  the 
city  of  Los  Angeles,  state  of  California,  and 
the  city  and  county  of  San  Francisco,  and 
between  the  last-named  place  and  the  town 
of  Palo  Alto.  That  prior  to  said  date,  and 
while  the  said  Minkler  was  as  aforesaid  in 
the  employ  of  defendant,  the  said  Minkler 
made  and  entered  into  a  criminal  conspiracy 
with  one  Byron  Hall  Barclay  for  the  pur- 
pose of  cheating  and  defrauding  the  plain- 
tiff by  causing  the  transmission  of  the  false 
telegraphic  order  hereinafter  mentioned, 
and  for  that  purpose,  and  in  pursuance 
thereof,  and  to  that  end,  the  said  Minkler 
did  on  said  date  make  criminal  use  of  the 
instruments  and  wires  of  the  defendant,  and 
caused  to  be  transmitted  over  the  same, 
and  to  be  delivered  to  plaintiff,  the  tele- 
graphic message  hereinafter  referred  to; 
that  in  transmitting  the  said  false  message 
the  said  Minkler  acted  in  criminal  violation 
of  his  duties  as  such  operator,  and  the  de- 
fendant had  no  notice,  knowledge,  or  infor- 
mation of  the  conspiracy  aforesaid,  or  of  the 
carrying  out  of  the  same,  or  of  the  inten- 
tion of  said  Minkler  to  perpetrate  said,  or 
any.  fraud  upon  the  plaintiff,  except  as  the 
same  was  known  to  said  Minkler.  That  all 
of  said  Minkler's  conduct,  acts,  and  doings 
aforesaid  were  wholly  wilful,  criminal,  and 
in  absolute  violation  of  his  duties  aa  an 
operator  or  employee  of  the  defendant,  ex- 
cept that,  if  the  said  telegram  had  been 
genuine,  it  would  have  been  within  the  scope 
of  said  Minkler's  employment  to  transmit 
the  same'  in  the  manner  in  which  he  did. 
That  on  Raid  day  said  Minkler  transmitted 
from  San  Francisco  to  plaintiff,  at  Palo  Al- 
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to,  a  false  telegraphic  message  in  the  words 
and  figures,  to  wit: 

Sent  by  M.    Received  by  Ma.     15,  paid. 
Dated,  Los  Angeles,  27.     Received  at  Palo 
Alto  Dec.  27,  1898. 
To  Bank  of  Palo  Alto: 

Please  pay  Harry  L.  Cator  eight  hundred 
and  forty  dollars.  Waive  identification. 
We  remit  to-day. 

Farmers'  and  Merchants'  Bank. 

That  said  message  was  sent  by  said  Mink- 
ler, while  he  was  on  duty  as  an  operator  of 
defendant,  upon  an  instrument  belonging  to 
and  in  the  office  of  defendant  in  San  Fran- 
cisco, over  one  of  defendant's  wires,  connect- 
ing its  office  in  San  Francisco  with  its  of- 
fice in  Palo  Alto,  was  received  by  an  oper- 
ator of  defendant  in  defendant's  office 
in  the  last-named  town  upon  one  of  de- 
fendant's instruments  in  the  last-named  of- 
fice, and  was  transcribed  and  delivered  to 
plaintiff  by  defendants'  operator  at  Palo 
Alto.  That,  for  the  purpose  of  inducing 
plaintiff  to  part  with  its  money,  Minkler 
caused  one  Byron  Hall  Barclay  to  present 
himself  to  plaintiff  at  its  place  of  business 
at  Palo  Alto,  and  represent  to  plaintiff  that 
he  was  the  party  named  as  Harry  L.  Cator, 
and  was  entitled  to  receive  the  payment  of 
said  sum  of  money,  and  the  said  Barclay  so 
represented  to  the  plaintiff.  That  said  rep- 
resentations were  false,  and  were  known  by 
Minkler  and  Barclay  to  be  false.  That,  be- 
lieving said  message  to  be  true  and  genuine, 
and  acting  upon  the  same,  the  plaintiff  paid 
to  Barclay  on  the  27th  day  of  December, 
1898,  the  sum  of  $840  thereon.  That  plain- 
tiff thereafter,  on  the  28th  day  of  December, 
1898,  first  learned  that  said  representations 
were  false,  "and  thereupon  was  compelled  to 
and  did  immediately  employ  counsel  to  ad- 
vise and  direct  plaintiff  in  the  pursuit  and 
recovery  of,  and  to  pursue  and  recover,  on 
behalf  of  plaintiff,  the  said  property  fraud- 
ulently converted  as  aforesaid  by  defendant. 
That  plaintiff  properly  expended  in  the  pur- 
suit of  said  property  as  aforesaid,  and  has 
paid  for  counsel  fees,  the  sum  of  $250,  $7.69 
for  telegraph  and  telephone  messages,  $18.05 
for  traveling  expenses,  and  $2.70  for  oopy- 
ing.  That  all  of  said  sums  are  reasonable, 
and  were  necessarily  and  properly  expended 
by  plaintiff  in  pursuit  of  said  property. 
.  .  .  That,  by  reason  of  the  premises, 
plaintiff  has  been  and  is  damaged  in  the  sum 
of  $840,  United  States  gold  coin,  with  legal 
interest  thereon  from  December  27,  1898, 
and  also,  by  way  of  special  damages,  in 
said  sum  of  $278.34,  properly  expended  in 
pursuit  of  said  property  as  aforesaid," — 
and  rendered  judgment  for  said  amount. 
103  Fed.  841. 

Argued  before  Gilbert  and  Rosa,  Circuit 
Judges,  and  Hawley,  District  Judge. 

Messrs.  Lloyd  St  Wood,  for  plaintiff  in 
error: 

A  corporation  is  not  responsible  for  the 
crimes  of  its  servants. 

Stephenson  v.   Southern  P.   Co.   93   Cal. 

54  L.  R.  A. 


558,  15  L.  R.  A.  475,  29  Pac.  234;  Mott  v. 
Consumers'  Ice  Co.  73  N.  Y.  543;  Rounds  t» 
Delaware,  L.  d  W.  R  Co.  64  N.  Y.  129,  21 
Am.  Rep.  597 ;  Aycrigg  v.  New  York  d  E.  R~ 
Co.  30  X.  J.  L.  460;  Snyder  v.  Hannibal  <£ 
8t.  J.  R.  Co.  60  Mo.  413;  Cosgrove  v.  Ogdenr 
49  N.  Y.  257,  10  Am.  Rep.  361;  Howe  v. 
Netrmarch,  12  Allen,  49;  Little  Miami  R. 
Co.  v.  Wetmore,  19  Ohio  St.  110,  2  Am.  Rep. 
273;  Vanderbilt  v.  Richmond  Tump.  Co.  2* 
N.  Y.  479,  51  Am.  Dec  315;  Isaacs  v.  Third 
Ave.  R.  Co.  47  N.  Y.  122,  7  Am.  Rep.  418; 
Mali  v.  Lord,  39  N.  Y.  381,  100  Am.  Dec 
448;  Foster  v.  Essem  Bank,  17  Mass.  479,. 
9  Am.  Dec.  168 ;  Moore  v.  Sanborne,  2  Mich. 
520,  59  Am.  Dec.  209;  Rounds  v.  Delaware,. 
L.  d  W.  R.  Co.  64  N.  Y.  134,  21  Am.  Rep. 
597. 

The  managing  officers,  or  those  to  whom, 
the  direction  of  the  corporate  affairs  is  in- 
trusted, may  bind  the  corporation  and  in- 
cur liabilities  on  its  behalf,  in  numerous* 
ways,  which  cannot  be  allowed  to  subordi- 
nate and  inferior  employees. 

Ooodspeed  v.  East  Haddam  Bank,  22* 
Conn.  530,  58  Am.  Dec  439;  Maynard  v. 
Fireman's  Fund  Ins.  Co.  34  Cal.  49,  91  Am. 
Dec.  672;  McCord  v.  Western  U.  Teleg.  Co. 
39  Minn.  181,  1LR.A.  143,  39  N.  W.  315. 

Mr.  Joseph  Hntehimson,  for  defendant, 
in  error: 

A  principal  is  liable  to  third  parties  for 
torts  committed  by  his  agent  in  the  course- 
of  his  employment. 

Williams  v.  Pullman  Palace  Car  Co.  40 
La.  Ann.  87,  3  So.  631;  Bank  of  California 
v.  Western  U.  Teleg.  Co.  52  Cal.  280;  Mc- 
Cord v.  Western  U.  Teleg.  Co.  39  Minn.  18  lr 
1  I,  R.  A.  143,  39  N.  W.  315;  Elwood  v. 
Western  U.  Teleg.  Co.  45  N.  Y.  549,  6  Am. 
Rep.  140;  Warren  Scharf  Asphalt  Paving- 
Co.  v.  Commercial  Nat.  Bank,  38  C.  C.  A. 
108,  97  Fed.  181;  Tracing  v.  Calif ornu* 
Nav.  <t  Improv.  Co.  121  Cal.  137,  53  Pac 
644;  Croswell,  Electricity,  art.  424;  Thomp- 
son, Electricity,  art.  146;  Western  U.  Teleg. 
Co.  v.  Graham,  1  Colo.  230,  9  Am.  Rep.  136; 
Huffcutt,  Cases  in  Agency,  p.  306. 

The  telegraph  business  is  in  many  respects- 
different  from  any  other  business. 

Crosswell,  Electricity,  art.  10. 

One  who  receives  a  telegram  which,  ow- 
ing to  the  negligence  of  the  telegraph  com- 
pany, is  false,  is  invariably  permitted  to- 
maintain  an  action  against  the  telegraph 
company  for  the  loss  which  he  sustains- 
through  acting  upon  that  telegram. 

Gray,  Communication  by  Telegraph,  art. 
72;  New  York  d  N.  H.  R.  Co.  v.  Schuyler, 
34  N.  Y.  30;  Armour  v.  Michigan  C.  R.  Co. 
65  N.  Y.  Ill,  22  Am.  Rep.  603;  Bank  of 
Batavia  v.  New  York,  L.  E.  4  W.  R  Co. 
106  N.  Y.  195,  60  Am.  Rep.  440,  12  N.  E. 
433;  Phillips  v.  Mercantile  Nat.  Bank,  140- 
N.  Y.  550,  23  L.  R;  A.  584,  35  N.  E.  892; 
Brooke  v.  New  York,  L.  E.  d  W.  R.  Co.  108- 
Pa.  529,  56  Am.  Rep.  235,  1  Atl.  206;  St. 
Louis  d  I.  M.  R.  Co.  v.  Lamed,  103  111.  293  •_ 
Wichita  Sav.  Bank  v.  Atchison,  T.  &  8.  F. 
R.  Co.  20  Kan.  519;  Sioux  City  A  P.  R.  Co. 
v.  First  Nat.  Bank,  10  Neb.  556,  35  Am. 
Rep.  488,  7  N.  W.  311;  Philadelphia  d  R.  R. 
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Co.  y.  Derby,  14  How.  468,  14  L.  ed.  502; 
Texas  &  P.  R.  Co.  v.  Scoville,  27  L.  R.  A. 
179.  10  C.  C.  A.  470,  23  U.  S.  App.  606,  62 
Fed.  735. 

Money  properly  expended  in  pursuit  of 
the  property  is  allowable  as  damages. 

Clinton  v.  Toumsend,  46  How.  Pr.  42; 
Lothrop  v.  Golden  (Cal.)  67  Pac.  394;  Fair- 
banks v.  Williams,  58  Cal.  241;  Sherman 
v.  Finch,  71  Cal.  69,  11  Pac.  847;  Stanton 
v.  French,  91  Cal.  274,  27  Pac.  657 ;  Arzaga 
v.  Villalba,  85  Cal.  191,  24  Pac.  656;  Kelly 
v.  McKibben,  54  Cal.  193;  Redington  v. 
Wunan,  60  Cal.  032;  Laughlin  v.  Barnes,  76 
Mo.  App.  258;  Ah  Thaie  v.  Quan  Wan,  3 
Cal.  216;  Elder  v.  Kutner,  97  Cal.  494,  32 
Pac.  563;  Trapnall  v.  McAfee,  3  Met.  (Ky.) 
34,  77  Am.  Dec.  152. 

Attorneys'  fees  incurred  because  of  the 
suing  out  of  an  attachment,  and  to  get  rid 
of  the  lien,  are  a  necessary  expense,  and 
form  part  of  the  actual  damages  suffered. 

Swift  v.  Plessner,  39  Mich.  180;  Seay  v. 
Greenwood,  21  Ala.  496;  Burton  v.  Smith, 
49  Ala.  293;  Flournoy  v.  Lyon,  70  Ala. 
308. 

The  same  principle  applies  to  injunctions. 

Willson  v.  McEvoy,  25  Cal.  170;  Prader 
▼.  Purkett,  13  Cal.  588;  Porter  v.  Hopkins, 
63  Cal.  54;  Lambert  v.  Haskell,  80  Cal.  612, 
22  Pac  327;  San  Diego  Water  Co.  v.  Pa- 
cific Coast  S.  S.  Co.  101  Cal.  216,  35  Pac. 
651;  Curtis*  v.  Bachman,  110  Cal.  440,  42 
Pac.  910. 

Attorneys'  fees  incurred  in  defending  a 
malicious  prosecution  may  be  recovered  as 
part  of  the  damages. 

Eastin  v.  Bank  of  Stockton,  66  Cal.  123, 
4  Pac.  1106. 


»    District  Judge,   delivered  the 
opinion  of  the  court: 

1.  The  vital  question  involved  in  this  case 
is  whether  or  not  a  telegraph  company  can 
be  held  responsible  in  damages  for  the 
criminal  use  of  its  wires  and  instruments 
by  a  subordinate  employee,  to  wit,  a  tele- 
graph operator,  as  distinguished  from  the 
manager,  agent,  or  superintendent  of  the 
business,  acting  in  pursuance  of  a  criminal 
conspiracy  with  an  outside  party,  and  in 
criminal  violation  of  the  duties  of  his  posi- 
tion and  employment.  This  question  and 
the  legal  principles  relating  thereto  are  to 
some  extent  unusual,  and  are  exceedingly 
interesting  and  important.  The  general 
rule  as  to  the  liability  of  a  corporation  for 
the  acts  of  its  agents,  servants,  or  employ- 
ees acting  within  the  scope  of  their  authori- 
ty, and  in  the  performance  of  duties  regu- 
larly intrusted  to  them,  is  not  called  in 
question.  In  a  certain  sense  it  may  be  said 
that  we  are  called  upon  to  deal  solely  with 
the  exceptions  to  the  general  rule.  In  an- 
ther sense  it  may  be  said  that  the  facts  pre- 
sent the  question  whether  telegraph  corpo- 
rations and  companies  stand  upon  a  differ- 
ent plane  from  that  of  other  corporations 
and  companies  engaged  in  other  kinds  of 
business.  In  any  view  which  may  be  taken, 
grave  responsibilities  are  involved.  The 
decision  in  this  case  must  be  rendered  with 
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reference  to  the  general  principles  of  the 
law  relating,  by  analogy  or  otherwise,  to  the 
particular  facts  and  circumstances  of  this 
case,  in  order  to  reach  the  ends  of  justice 
and  right  between  the  parties.  If  there  are 
no  decided  cases  which  march  up  to  the 
standard  of  authority,  binding  upon  this 
court,  then  sound  reason,  which  is  the  soul 
of  the  law,  must  assert  the  rule  which 
should  govern  and  control  cases  of  this 
character.  The  business  of  telegraph  com- 
panies is  in  some  respects  different  in  its  re- 
lations with  the  public  from  that  of  other 
corporations.  It  is  important  because  of  its 
instantaneous  means  of  communication,  and 
because  it  is  intended  to  influence  the  ac- 
tion of  the  party  to  whom  the  telegram  is 
directed.  Such  party  is,  in  most  cases,  com- 
pelled to  act  upon  the  telegram  which  he  re- 
ceives, and  has  a  right  to  trust  to  its  cor- 
rectness, and  rely  upon  the  representation 
made  upon  its  face  that  the  sender,  whose 
name  is  signed  to  the  message,  has  sent  that 
particular  telegram  to  the  party  named  in 
the  message.  In  these  particulars,  at  least, 
it  may  be  said  that  a  telegraph  company, 
in  the  eye  of  the  law,  stands  in  a  position 
of  its  own. 

Our  attention  has  been  called  to  numer- 
ous authorities  where  certain  principles  of 
law  have  been  announced  which,  if  not  con- 
trolling upon  the  facts  of  this  case,  have 
more  or  less  bearing  upon  the  real  issue 
herein,  and  are  worthy  of  careful  considera- 
tion. They  have  all  been  examined  with 
care.  Many  of  them  will  not  be  cited,  and 
but  few  need  be  reviewed.  There  are  but 
three  telegraph  cases  which  are  specially  re- 
lied upon,  namely,  Bank  of  California  v. 
Western  U.  Teleg.  Co,  52  Cal.  280;  McCord 
v.  Western  U.  Teleg.  Co.  39  Minn.  181,  1  Lu 
R.  A.  143,  39  N.  W.  315;  Elwood  v.  West- 
ern U.  Teleg.  Co.  45  N.  Y.  549,  6  Am.  Rep. 
140.  It  is  proper  to  state  that  each  of 
these  cases  is  identical  with  the  case  in 
hand,  in  this:  that  the  telegram  was  sent 
without  authority,  was  false  and  forged; 
that  the  party  sending  it  committed  a  crimi- 
nal act;  that  the  telegram  upon  its  face  ap- 
peared to  be  (genuine  and  true,  and  was  sent 
and  received  in  the  usual  manner,  and  was 
calculated  and  intended  to  deceive  and  de- 
fraud the  bank  or  party  to  whom  it  was  di- 
rected. In  the  case  of  Bank  of  California 
v.  Western  U.  Teleg.  Co.  62  Cal.  280,. 
the  only  distinguishable  feature  in  the  facts 
from  this  case  is  that  the  telegram  was  not 
sent  by  an  employee  of  the  telegraph  com- 
pany. In  that  case  one  Washburn  was  the 
sole  agent  of  the  telegraph  company  at  Co- 
lusa, California,  for  the  receipt  and  trans- 
mission of  despatches  over  its  telegraph 
wires.  It  also  appears  that  he  was  at  that 
time  the  agent  for  Wells,  Fargo  &  Co.'s  Ex- 
press, and  acted  as  the  agent  of  various  in- 
surance companies.  In  conducting  his  busi- 
ness he  had  in  his  employ  a  young  man  who 
went  by  the  name  of  Crow  ell,  who  was  a 
telegraph  operator,  and,  in  the  line  of  his 
duties  as  an  employee  of  Washburn,  haft 
free  access  to  the  office  of  the  telegraph  com- 
pany,   and   to    the   apparatus   therein    for 
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sending  despatches,  and  was  authorized  by 
Washburn  to  send  and  receive  despatches 
when  he  (Washburn)  was  absent.  Availing 
himself  of  this  authority,  Crowell,  during 
Washburn's  absence,  wrote  out  and  sent 
over  the  wires  the  following  false  and  forged 
telegram: 

Colusa,  Jan.  19,  1875. 
To  the  Bank  of  California,  San  Francisco: 

Pay  Chas.  H.  Crowley  twelve  hundred  dol- 
lars, gold. 

[Signed]     W.  P.  Harrington,  Cashier. 

Harrington  was  at  that  time  the  cashier 
of  the  Colusa  County  Bank,  and  well  known 
to  be  such  by  the  Bank  of  California.  Crow- 
ell sent  a  telegram  to  himself  at  San  Fran- 
cisco, and  then  went  to  San  Francisco,  and 
procured  the  services  of  a  friend  who  iden- 
tified him,  and  drew  the  money  from  the 
bank  and  disappeared.  The  court  held  the 
telegraph  company  liable.  It  is  true,  as 
claimed  by  plaintiff  in  error,  that  the  case 
virtually  turned  upon  the  ground  that 
Washburn,  the  agent,  was  negligent  in  per- 
mitting Crowell,  who  had  no  authority  from 
the  telegraph  company,  to  have  access  to  the 
wires.  In  the  course  of  the  opinion  the 
court,  among  other  things,  said:  "If  the 
fraudulent  acts  committed  by  Crowell  had 
been  done  by  Washburn,  the  defendant 
would  have  been  liable  to  an  action  on  the 
case.  ...  If  an  agent  of  a  telegraph 
company,  whose  duty  it  is  to  send  genuine 
messages,  shall  wilfully  and  fraudulently 
send  a  despatch  in  the  name  of  another,  this 
wrong  act  is  as  much  done  'in  the  course  of 
his  employment1  as  if  he  had  negligently 
sent  a  forged  message.  To  this  extent  the 
person  receiving  the  despatch  may  depend 
on  the  guaranty  of  the  company  that  their 
agent  is  faithful  and  honest;  and  he  is 
equally  damnified,  whether  the  fraud  is 
committed  by  the  agent  directly,  or  is  suc- 
cessfully consummated  by  another  by  rea- 
son of  the  negligence  of  the  agent.  The 
agent  is  authorized  to  transmit  messages, 
and  the  transmission  of  a  false  message, 
whether  contrived  by  himself  or  contrived  by 
another,  and  negligently  sent  by  him,  is 
within  the  course  of  his  employment. 
.  .  .  Washburn  was  engaged  in  his  mas- 
tor's  business,  not  his  own.  It  was  part  of 
his  duty  to  keep  Crowell  from  using  the 
wires.  He  failed  to  discharge  this  duty, 
and  the  principal  is  equally  responsible 
whether  the  placing  of  Crowell  in  charge 
was  a  'wrongful  act  committed  as  a  part  of 
the  transaction  of  the  business/  or  was 
mere  negligence." 

In  AicCord  v.  Western  U.  Teleg.  Co.  39 
Minn.  181,  1  L.  R.  A.  143,  39  N.  W.  315,  the 
only  fact  which  distinguishes  the  case  from 
this  is  that  the  false  telegram  was  sent  by 
the  local  agent  of  the  telegraph  company, 
instead  of  a  mere  employee  of  the  company, 
the  court  held  that  a  telegraph  company  is 
liable  for  the  fraud  and  misfeasance  of  an 
agent  intrusted  with  the  duty  of  transmit- 
ting messages  over  its  line,  in  sending  a 
false  and  fraudulent  message  prepared  by 
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himself  to  a  party  who  received  the  same 
in  the  usual  course  of  business,  and  in  good 
faith  acts  thereon  to  his  damage;  that 
where  the  local  agent  of  a  telegraph  com- 
pany, who  was  also  agent  of  an  express 
company  at  the  same  place,  sent  a  forged 
despatch  to  a  merchant  in  a  neighboring 
city,  requesting  him  to  forward  money  to 
his  correspondent  at  the  former  place,  to  use 
in  buying  grain,  and  the  same  was  duly  re- 
ceived, and  the  money  in  good  faith  for 
warded  by  express  in  response  to  the  tele- 
gram, but  was  intercepted  and  converted  to 
his  own  use  by  the  agent,  the  transmission 
of  the  forged  despatch  was  the  proximate 
cause  of  the  loss;  and  that  the  corporation 
was  liable,  though  an  action  might  also 
have  been  maintained  against  the  express 
company.  In  the  course  of  the  opinion  the 
court  said:  "The  principal  contention  of 
defendant  is,  however,  that  the  corporation 
is  not  liable  for  the  fraudulent  and  tor- 
tious act  of  the  agent  in  sending  the  message, 
and  that  the  maxim  respondeat  superior 
does  not  apply  in  such  a  case,  because  the 
agent,  in  sending  the  despatch,  was  not  act- 
ing for  his  master,  but  for  himself  and 
about  his  own  business,  and  was  in  fact  the 
sender,  and  to  be  treated,  as  having  trans- 
cended his  authority,  and  as  acting  outside 
of  and  not  in  the  course  of  his  employment, 
nor  in  furtherance  of  his  master's  business. 
But  the  rule  which  fastens  a  liability  upon 
the  master  to  third  persons  for  the  wrong- 
ful and  unauthorized  act  of  his  servant  is 
not  confined  solely  to  that  class  of  cases 
where  the  acts  complained  of  are  done  in 
the  course  of  the  employment  in  further- 
ance of  the  master's  business  or  interest. 
.  .  .  The  defendant  selected  its  agent, 
placed  him  in  charge  of  its  business  at  the 
station  in  question,  and  authorized  him  to 
send  messages  over  its  line.  Persons  re- 
ceiving despatches  in  the  usual  course  of 
business,  when  there  is  nothing  to  excite 
suspicion,  are  entitled  to  rely  upon  the  pre- 
sumption that  the  agents  intrusted  with  the 
Serformance  of  the  business  of  the  company 
ave  faithfully  and  honestly  discharged  the 
duty  owed  by  it  to  its  patrons,  and  that  they 
would  not  knowingly  send  a  false  or  forged 
message;  and  it  would  ordinarily  be  an  un- 
reasonable and  impracticable  rule  to  require 
the  receiver  of  a  despatch  to  investigate  the 

3ueetion  of  the  integrity  and  fidelity  of  the 
efendant's  agents  in  the  performance  of 
their  duties  oefore  acting.  Whether  the 
agent  is  unfaithful  to  his  trust,  or  violates 
his  duty  to  or  disobeys  the  instructions  of 
the  company,  its  patrons  may  have  no 
means  of  knowing.  If  the  corporation  fails 
in  the  performance  of  its  duty  through  the 
neglect  or  fraud  of  the  agent  whom  It  has 
delegated  to  perform  it,  the  master  is  re- 
sponsible. It  was  the  business  of  the  agent 
to  send  despatches  of  a  similar  character, 
and  such  acts  were  within  the  scope  of  his 
employment,  and  the  plaintiff  could  not 
know  the  circumstances  that  made  the  par- 
ticular act  wrongful  and  unauthorized.  As 
to  him,  therefore,  it  must  be  deemed  the  act 
of  the  coiporation.    Bank  of  California  v. 
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Western  V.  Teleg.  Co.  52  Cal.  280;  Booth 
v.  Farmer*1  &  M.  Nat.  Bank,  50  N.  Y.  400." 

In  Elwood  v.   Western  V.  Teleg.  Co.  45 
N.  Y.  549,  6  Am.  Rep.  140,  the- only  distin- 
guishable facts  from  the  present  case  were 
that  the  message  was  delivered  to  the  tele- 
graph  operator  by  a  third  party,  and  that 
the  question  as  to  whether  the  act  by  which 
the  plaintiff  was  injured  was  a  wilful  wrong 
of  the  defendant's  operator  was  not  proper- 
ly before  the  court  for  decision.    The  court 
held  that  it  was  gross  negligence  in  the 
operator  at  a  telegraph  station  to  send  over 
the  wires  a  message  in  the  name  of,  and 
purporting  to  come  from  a  cashier  of,  a 
bank,  and  to  be  dated  at  another  station,  at 
the  request  of  a  party  known  to  the  operator 
not  to  be  such  cashier,  and  presenting  no 
evidence  of  authority  to  use  his  name,  which 
message,  addressed  to  a  banking  house,  held 
out  such  party  as  entitled  to  credit  for  a 
large  amount;  and  this  negligence  occurs  so 
within  the  scope  of  the  employment  of  such 
operator  as  to  make  the  telegraph  company 
liable  to  the  person  to  whom  such  telegram 
was  addressed  for  the  damages  occasioned 
by    such    negligence.    The    court,    in   the 
course    of    its    opinion,     said:     "That    the 
sending  of  such  a  message  in  the  name  of 
the  cashier  of  a  bank,  at  the  request  of  the 
party  who  was  thereby  held  out  as  entitled 
to  credit  for  a  large  amount,  without  any 
evidence  of  his  authority  to  use  the  name 
of   the   cashier, — it    being   dated    at   Erie, 
though  known  to  have  originated  at  Titus- 
ville. — was  an  act  of  gross  negligence,  is  too 
clear  to  admit  of  argument.    The  act  was 
<lone  in  the  direct  course  of  the  employment 
of  the  agent.    The  agent  was  placed  in  the 
office,  and  in  the  control  of  the  instruments, 
to  use  them  in  transmitting  messages  for  a 
compensation.     If  the  agent  performed  that 
duty  in   a  negligent  manner,   whereby  the 
plaintiff  was  injured,  the  principal  is  clear- 
ly liable.    Transactions  of  the  most  impor- 
tant character   are    daily    carried    on   by 
means   of   telegraphic  communication,   and 
the  confidence  which  the  public  is  invited  to 
and  does  repose  in  the  care  with  which  the 
proprietors  of  these  lines  conduct  the  busi- 
ness is  a  source  of  large  remuneration  to 
such  proprietors.    They  incur  a  correspond- 
ing degree  of  responsibility,  and  must  be 
held  to  the  exercise  of  such  care  and  caution 
as  it  is  in  their  power  to  employ,  in  order  to 
avoid  being  made  the  instrument  of  decep- 
tion and  fraud." 

Notwithstanding  the  slight  difference  in 
the  facts  in  those  cases  from  the  one  in 
hand,  it  is  difficult,  under  the  rules  an- 
nounced therein  as  to  the  liability  of  a  tele- 
graph company,  to  distinguish  them  from 
the  present  case  in  principle.  In  the  ac- 
tion brought  by  the  Bank  of  California,  the 
telegram  was  not  sent  by  the  agent  of  the 
telegraph  company,  nor  by  an  operator  em- 
ployed by  that  company.  It  is  not  as  strong 
a  case  against  the  company  as  is  presented 
try  the  facts  in  this  case.  Can  it  consist- 
ently be  claimed  that  if  the  telegraph  com- 
pany in  that  case  had  employed  Crowell  as 
an  operator,  or  authorized  its  agent,  Wash- 
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burn,  to  employ  him,  that  it  would  thereby 
have  been  released  from  all  liability  because 
Crowell  was  a  mere  employee, — a  telegraph 
operator, — not   an   agent?     We   think    not. 
There  are  certain  lines  of  bubiness  trans- 
acted by  the  telegraph  company, — as,  for  in- 
stance, the  purchase  of  goods  and  materials 
for   use  in   its  office, — where  the  company 
would  be  bound  by  acts  of  its  agent;  but 
the  seller  of  the  goods  could  not  hold  the 
company  liable  if  the  supplies  were  bought 
by  a  mere  employee,  without  showing  that 
he  was  authorized  to  make  audi  fjarenases. 
But   the  principle   which   applies  to  such 
transactions  has  no  relation  to  the  business 
of  the  company  in  sending  despatches  over 
its  wires.     What  is  an  operator  employed 
for?    What  are  his  duties?    But  one  an- 
swer can  be  given,  viz.,  to  send  and  receive 
messages  in  the  regular  order  and  manner 
of  the  business.    Of  course,  it  is  his  duty 
to  send  true  messages,   not  false  ones  or 
forged  ones.    The  same  duty  rests  upon  the 
agent.     If  either  the  agent  or  the  operator 
should    manufacture    telegrams    and    send 
them  over  the  company's  lines,  of  the  char- 
acter of  the  telegram  sent  in  the  present 
case,  they  would  be  acting  outside  of  the 
scope  of  their  authority.    But  both  would  be 
acting  in  the  direct  course  of  their  employ- 
ment, vie.,  transmitting  messages  over  the 
company's  lines.    The  company  is  held  lia- 
ble because   it   has   placed    its   agent   and 
operator  in  charge  of  its  appliances  and  in- 
struments for  the  transmission  of  despatch- 
es over  its  lines,  and  authorized  them  to  use 
the  same.     In  the  case  of  Elwood  v.  West- 
ern   U.   Teleg.   Co.,   it  was   a  mere  oper- 
ator, not  the  regular  agent  of  the  company, 
that  sent  the  fraudulent  despatch,  for  which 
the   company   was   held   liable.    The  court 
treated  the  operator  as  an  agent  of  the  com- 
pany for  the  purpose  of  sending  telegrams. 
It  is  contended  by  counsel  for  the  plain- 
tiff in  error  that  when  Minkler,  the  operator 
in  its  employ  for  the  purpose  of  transmit- 
ting messages,  criminally  used  its  applian- 
ces, he  was  not  acting  as  its  servant;  "that 
the  relation  of  master  and  servant,  as  to 
that  particular  act,  had  ceased  to  exist,  and 
it  is  immaterial  that  he  used  the  instru- 
ment and  wires  of  plaintiff  in  error  in  order 
to   accomplish   his   criminal    purpose."    In 
support  of  this  contention  counsel  confident- 
ly rely  upon  the  principles  announced  in 
Stephenson  v.  Southern  P.  Co.  03  Cal.  558, 
561,  15  L.  R.  A.  475,  29  Pac.  234,  which  it  is 
claimed  are  directly  in  point,  and  conclusive 
of  the  question  involved  herein,  in  favor  of 
the  telegraph   company.    That  action   was 
brought  and  prosecuted  against  the  railroad 
corporation  to  recover  damages  for  an  in- 
jury alleged  to  have  been  caused  by  the  un- 
necessary and  wanton  act  of  the  engineer  of 
a  yard  engine,  who  was  an  employee  of  the 
railroad  corporation,  in  blowing  the  whistle 
and  moving  his  engine  in  such  a  manner  as 
to  frighten  the  passengers  in  a  horse  street 
car,  and  to  cause  one  of  them  (the  plaintiff) 
to  jump  out,  whereby  she  received  an  injury. 
The  court  held,  upon  the  particular   facts 
disclosed  by  the  record  in  that  case,  that  the 
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plaintiff  could  not  recover  damaged  against 
the  railroad  company  for  the  wrongful  and 
wanton  acta  of  its  engineer,  because  he  "was 
not  acting  within  the  scope  of  his  employ- 
ment." If  an  agent  or  employee,  not  in  the 
line  of  his  duty,  or  within  the  scope  of  his 
agency  or  employment,  does  an  act  wholly 
outside  of  the  general  business  of  the  cor- 
poration, and  in  no  manner  having  any  con- 
nection therewith,  the  corporation  cannot 
be  held  liable  for  his  acts.  But  that  case 
does  not  decide  that  a  corporation  cannot 
in  any  case,  upon  any  state  of  facts,  be  held 
liable  for  the  wanton  and  malicious  acts  of 
agents  or  employees  while  engaged  in  the 
line  of  duty  they  were  employed  to  perform. 
"A  principal  is  responsible  to  third  persons 
for  the  negligence  of  his  agent  in  the  trans- 
action of  tne  business  of  the  agency,  includ- 
ing wrongful  acts  committed  by  such  agent 
in  and  as  a  part  of  the  transaction  of  such 
business."  2  Deering,  Anno.  Code,  9  2338; 
Story,  Agency,  I  462;  Reynolds  v.  Witte, 
13  S.  C.  5,  16,  36  Am.  Rep.  678;  Brooke  v. 
Veto  York,  L.  E.  6  W.  R.  Co.  108  Pa.  630, 
646,  646,  50  Am.  Hep.  236,  1  Atl.  200. 

In  Lake  Shore  &  M.  8.  R.  Co.  v.  Pren- 
tice, 147  U.  S.  101,  109,  37  L.  ed.  97,  13  Sup. 
Ct.  Rep.  261,  the  court  said:  "A  corpora- 
tion is  doubtless  liable,  like  an  individual, 
to  make  compensation  for  any  tort  commit- 
ted by  an  agent  in  the  course  of  his  em- 
ployment, although  the  act  is  done  wanton- 
ly and  recklessly,  or  against  the  express  or- 
ders of  the  principal.  Philadelphia  <£  R. 
R.  Co.  v.  Derby,  14  How.  468,  14  L.  ed. 
602 ;  Netr  Jersey  8.  B.  Co.  v.  Broekett,  121 
U.  S.  637,  30  L.  ed.  1049,  7  Sup.  Ct  Rep. 
1039;  Eotce  v.  Neicmarch,  12  Allen,  49; 
Ramsden  v.  Boston  <£  A.  R.  Co.  104  Mass. 
117,  6  Am.  Rep.  200." 

See  also  Trabing  v.  California  Tfav.  & 
Improv.  Co.  121  Cal.  137,  140,  63  Pac.  644, 
and  authorities  there  cited. 

Numerous  other  cases  might  be  cited 
where  corporations  transacting  different 
kinds  of  business  have  been  held  liable  for 
the  wrongful,  tortious,  malicious,  and  ille- 
gal acts  of  their  agents,  servants,  and  em- 
ployees, without  reference  to  their  grade  or 
position.  Especially  is  this  true  in  all 
cases  like  the  present,  where  the  business 
with  which  the  agent,  servant,  or  employee 
is  intrusted  involves  a  duty  owed  by  the  cor- 
poration to  the  public  or  third  persons.  If 
the  agent  or  servant,  while  so  employed  by 
the  corporation,  by  his  wrongful  and  mali- 
cious act  occasions  a  violation  of  that  duty, 
or  an  injury  or  loss  to  the  person  interested 
in  its  faithful  performance  by  or  on  behalf 
of  the  corporation,  the  principal  is  held  lia- 
ble for  the  breach  of  it.  This  general  prin- 
ciple is  announced  in  all  the  telegraph  cases 
heretofore  cited.  It  seems  to  be  deeply 
rooted  in  the  groundwork  of  the  law,  and 
ought  not  to  be  frittered  away  by  ingenious 
argument  or  splitting  of  hairs  upon  nicely 
drawn  distinctions  of  facts  which  do  not 
create  any  substantial  distinction  in  the 
principle  of  law  involved.  The  contention 
that  in  the  line  of  dutv  in  the  transmission 
M  messages  there  is  a  distinction  that  ought 
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to  be  drawn  between  the  agent  of  the  cor- 
poration and  a  mere  operator  is,  when  the 
duties  of  each  in  this  respect  are  consid- 
ered, to  say  the  least,  very  subtle  and  re- 
fined.    It  stands  substantially  on  the  same* 
plane  as  the  argument  that  at  the  time  aav 
agent  or  operator  conceives  the  idea  to  com- 
mit a  wrongful  act,  and  starts  to  carry  out 
his  purpose,  he  thereby  immediately  sepa- 
rates himself  from  the  company's  service. 
This  is  to  reftne  the  distinction  sought  to 
be  made  beyond  the  line  of  safety  and  of 
sound  law.    But  it  is  argued  by  the  plain- 
tiff  in  error  that  this  principle  does  not  ap- 
ply in  cases  of  crimes  committed  by  the 
agent  or  employee.     Why  not  ?     It  is  broad, 
clear,    and   comprehensive,    and,   as   before 
stated,  it  applies  to  all  cases.    As  was  said 
by  Cooley  in  his  work  on  Torts,  2d  ed.  629: 
"The  test  of  the  master's  responsibility  is> 
not  the  motive  of  the  servant,  but  whether 
that  which  he  did  was  something  his  em- 
ployment    contemplated,     and     something^ 
which,  if  he  should  do  it  lawfully,  he  might 
do  in  the  employer's  name."    A  crime  wasv 
committed  by  the  agent  of  the  telegraph 
company  in  McVord  v.   Western  V.  Teleg* 
Co.  30  Minn.  181,  1  L  R.  A.  143,  39  N.  W\ 
315.    A  crime  was  committed  by  the  oper- 
ator employed  by  the  agent  of  the  telegraph* 
company  in  Bank  of  California  v.  Western 
V.  Teleg.  Co.    A  crime  was  committed  by 
a  third   person   in  the  case  of  Elwocd   v. 
Western   U.   Teleg.   Co.     In   each  of  these 
cases  the  telegraph  company  was  held  re- 
sponsible.    In  Dougherty  v.  Wells,  F.  &  Co. 
7  Nev.  368,  373,  a  crime  was  committed  by 
an  agent,  for  which  the  company  was  held 
responsible.     In  that  case  the  agent  of  the 
express   company   had    received    from     the 
plaintiff  an  old  certificate  of  deposit  for  $1,- 
000,  with  the  request  that  it  should  be  for- 
warded   to    San   Francisco,   and   there   ex- 
changed for  a  new  certificate  of  deposit  from 
the  office  of  the  company  in  San  Francisco. 
Instead   of  complying  with   these   instruc- 
tions, the  agent  collected  the  money  on  the 
old  certificate  and  appropriated  it  to  his 
own    use.    He    embezzled  it    without    the 
knowledge,  consent,  or  authority  of  the  ex- 
press company.    It  was  an  act  wholly  with- 
out the  scope  of  his  agency.    The  contention 
of  counsel  for  the  express  company  was  that 
it  could  not  be  held  responsible  for  the  crime 
committed  by  its  agent;   that  the  agent's 
acts  were  not  within  the  scope  of  his  agen- 
cy.   Of  course,  he  was  not  authorized  by 
the  company  to  steal  or  embezzle  the  money 
or  property  of  third  persons  doing  business 
with    the    company.    The   court,    however, 
held  the  company  liable,  "not  upon  the  rule 
that  the  agent  acted  for  the  principal  in 
that  particular  transaction,  but  because  he 
is  employed  by  the  principal  in  that  charac- 
ter of  business,  and  ia  so  held  out  as  a  per- 
son   authorized    and    fully    to    be    trusted 
therein.     When  the  agent  in  such  case  does 
p,n  act  which  is  apparently  within  the  gen- 
eral scope  of  his  authority,  although  not  so 
in  fact,  if  the  principal  were  not  held  lia- 
ble for  the  act.  a  third  person,  who  had  rea- 
son to  believe  that  the  agent  was  reliable. 
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and  possessed  authority  in  the  particular 
matter  from  the  general  character  of  his 
•employment,  might  Buffer  loss;  hence  the 
law  holds  the  principal  liable,  upon  the 
ground  that  he,  rather  than  a  third  person 
equally  innocent,  should  suffer." 

In  holding  the  telegraph  company  liable 
for  the  wrongful,  tortious,  and  criminal  acts 
of  M inkier,  we  are  not  called  upon  to  make 
any  departure  from  the  established  princi- 
ples of  the  law.  No  additional  or  independ- 
ent reasoning  is  required  to  show  that  the 
rule  as  announced  in  the  telegraph  cases  is 
■sound  and  just.  Its  foundation  is  based  on 
the  principle,  often  applied  by  the  courts  in 
a  great  variety  of  cases,  that,  if  one  of  two 
innocent  persons  must  suffer  loss  by  the  act 
•of  a  third,  he  who  put  it  in  the  power  of  the 
third  person  to  do  such  act  should  be  com- 
pelled to  sustain  the  loss  occasioned  by  iU 
•commission. 

2.  The  other  question  presented  by  the 
assignments  of  error  relates  to  the  measure 
-of  damages :  Did  the  court  err  in  allowing 
the  bank  $250,  special  damages  for  counsel 
fees  which  were  expended  by  it  in  the  pur- 
suit of  the  property  before  the  commence- 
ment of  this  action?  The  record  shows  that 
the  fees  expended  by  the  bank  resulted  in 
securing  from  Barclay  nearly  the  whole 
amount  of  money  he  had  wrongfully  received 
from  the  bank  by  means  of  the  false  and 
*  fraudulent  telegram  sent  by  Minkler,  and 
was  a  benefit,  instead  of  a  loss,  to  the  tele- 
graph company.  Notwithstanding  this  fact, 
it  is  clear  to  our  minds  that  the  bank  is 
not  entitled  to  recover  it,  aa  special  dama- 
ges, unless  it  is  authorized  to  do  so  by  the 
provisions  of  8  3336  of  the  Civil  Code  of 
California,  which  reads  as  follows:  "The 
detriment  caused  by  the  wrongful  conver- 
sion of  personal  property  is  presumed  to  be 
( 1)  the  value  of  the  property  at  the  time  of 
the  conversion  ...  (2)  a  fair  com- 
pensation for  the  time  and  money  properly 
expended  in  pursuit  of  the  property.'' 

it  is  admitted  that  the  question  whether 
the  damages  may  include  counsel  fees  in 
an  action  of  this  character  has  never  been 
•definitely  decided  by  the  state  court  in  its 
interpretation  of  8  3336.  In  so  far  as  they 
have  any  bearing  upon  the  question,  the  in- 
timations are  all  adverse  to  the  contention 
of  the  defendant  in  error.  Kelly  v.  McKib- 
ben,  54  Cal.  192,  195;  McDonald  v.  McOon- 
key,  57  Cal.  325;  Redington  v.  Nunan,  60 
-Cal.  632,  639;  Greenbaum  v.  Martinez,  86 
-Cal.  459,  463,  25  Pac  12;  Murphy  v.  MuU 
grew,  102  Cal.  547,  36  Pac.  857;  Spooner 
v.  Cady  (Cal.)  44  Pac  1018;  Hays  v.  Wind- 
sor,  130  Cal.  230,  62  Pac.  395.  What  is  the 
-character  of  this  action?  Should  it  be 
treated  as  an  action  to  recover  damages 
against  the  telegraph  company  for  the  wan- 
ton, wilful,  malicious,  and  criminal  act  and 
injury  committed  by  its  servant,  or  should 
it  be  treated  as  an  ordinary  action  for  the 
wrongful  conversion  of  property?  We  are 
of  opinion  that  the  character  of  the  action 
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must  be  determined  by  the  facts  set  forth 
in  the  complaint,  not  by  the  name  that 
counsel  may  call  it.  The  defendant  in  er- 
ror was  never  in  the  possession  of  the  money 
obtained  by  Barclay,  to  which  the  plaintiff 
in  error  was  entitled.  It  did  not  take  the 
money  from  the  possession  of  the  bank.  It 
did  not  request  the  bank  to  employ  counsel 
in  the  pursuit  of  the  property.  In  the 
light  of  the  facts  set  forth  in  the  complaint, 
we  are  of  opinion  that  this  is  an  action  to 
recover  damages  for  the  wrongful  and  il- 
legal act  committed  by  Minkler,  the  tele- 
graph operator,  in  the  employ  of  the  tele- 
graph company.  The  bank  was  injured  to 
the  extent  of  $840,  and  legal  interest  there- 
on up  to  the  time  of  recovery,  for  which 
the  telegraph  company  is  held  liable.  The 
bank  was  not  compelled  to  employ  counsel 
or  expend  any  money  in  the  pursuit  of  Bar- 
clay to  obtain  the  money  illegally  procured 
by  him  by  means  of  the  false  telegram  sent 
by  Minkler,  in  order  to  enable  it  to  recover 
the  amount  from  the  bank.  The  telegraph 
company's  liability  was  complete  when  Bar- 
clay, alias  Cator,  obtained  the  money  from 
the*  bank  on  the  telegram.  Whatever  the 
bank  thereafter  expended  in  pursuing  the 
man  that  obtained  the  money,  and  in  get- 
ting from  him  the  greater  amount  thereof, 
was  the  voluntary  action  of  the  bank,  for 
which  it  is  not  entitled  to  recover  from  the 
telegraph  company.  The  telegraph  com- 
pany did  not  convert  the  money  to  its  own 
use.  It  was  not  claiming  this  property  as 
Ha  own.  in  our  opinion,  8  3336  is  intended 
to  apply  to  ordinary  common-law  or  Code 
actions  for  the  wrongful  conversion  of  prop- 
erty, pure  and  simple,  and  was  never  in- 
tended to  apply  to  an  action  like  the  pres- 
ent, by  whatever  general  name  it  may  be 
called.  It  does  not  apply  to  an  action  of 
replevin.  In  Hays  v.  Windsor,  130  Cal.  230, 
62  Pac.  395,  which  was  an  action  to  recover 
the  possession  of  grain  of  which  plaintiff 
alleged  ownership  and  right  of  possession, 
the  court,  among  other  things,  said:  "We 
do  not  think  the  prevailing  party  in  a  re- 
plevin action  can  recover  attorney's  fees  as 
damages  for  the  detention,  or  as  damages 
for  taking  and  withholding  the  property 
(Code  Civ.  Proc.  8  667) ;  nor  are  such  fees 
to  be  included  as  part  of  the  damages  to  be 
measured  by  8  3336  of  the  Civil  Code." 

The  action  taken  by  the  bank  in  employ- 
ing counsel  to  secure  the  arrest  of  the  real 
criminals,  and,  if  possible,  to  obtain  the 
money  from  them,  was  evidently  taken  in 
good  faith,  and  exhibited  a  commendable 
spirit  in  the  interest  of  public  justice.  But 
our  attention  has  not  been  directed  to  any 
principle  of  law  that  would  hold  the  tele- 
graph company  liable  therefor. 

The  Circuit  Court  is  therefore  directed 
to  modify  its  judgment  herein  by  striking 
out  therefrom  the  amount  of  $250  allowed 
for  counsel  fees  in  the  pursuit  of  the  prop- 
erty, and  with  this  modification  the  judg- 
ment is  affirmed. 


718 


Missouri  Supreme  Court. 


Hib., 


MISSOURI    SUPREME   COURT. 


REDLANDS  ORANGE  GROWERS'  ASSO- 
CIATION,  Appt., 
v. 

John  GORMAN,  BespU 
(161  Mo.  203.) 

When  time  la  made  of  the  enence  of  a 
contract  for  the  shipment  of  orangei 
under  a  contract  of  sale,  acceptance  of  them 
when  shipped  after  the  stipulated  time  will 
not  waive  a  right  to  damages  caused  by  the 
delay. 

(March  26,   1001.) 

CERTIFICATION  by  the  St.  Louis  Court 
of  Appeals  for  the  opinion  of  the  Su- 
preme Court  of  a  case  in  which  it  had  af- 
firmed a  judgment  of  the  Circuit  Court  for 
the  City  of  St.  Louis  allowing  a  counter- 


claim for  breach  of  contract  in  an  action 
brought  to  recover  the  contract  price  of 
oranges  sold  and  delivered.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  L.  R.  Wilfley  for  appellant. 

Mr.  D.  P.  Dyer  for  respondent. 

Gantt,  J.,  delivered  the  opinion  of  the 
court : 

111  is  cause  has  been  certified  to  this  court 
by  the  St.  Louis  court  of  appeals  because 
Judge  Bond,  one  of  the  judges  of  said  court, 
considered  the  opinion  of  the  majority  of 
the  judges  of  that  court  to  be  in  conflict 
with  a  decision  of  this  court.  The  facta 
appear  in  the  opinion  of  Judge  Biggs.  His 
opinion  is  as  follows: 

"The  plaintiff  sues  for  $486.50.     The  de- 


Notb. — Effect    of    acceptance    of    goode  a*  a 
waiver  of  damage*  for  delay  in  delivery. 

The  claim  has  frequently  been  made  that  a 
vendee,  by  accepting  goods,  waives  his  right 
to  recover  from  his  vendor  the  damages  sus- 
tained by  reason  of  a  delay  in  the  delivery  of 
such  goods.  But  It  has  been  said  that  the  mere 
acceptance  of  the  goods  after  the  expiration 
of  the  time  fixed  In  the  contract  of  sale  for 
their  delivery  does  not  preclude  the  vendees 
from  subsequently  suing  to  recover  the  dam- 
ages resulting  to  them  by  reason  of  the  nonde- 
livery from  the  time  of  the  default  up  to  the 
date  of  acceptance,  nor  from  recouping,  when 
sued  by  the  vendors,  those  damages  against  the 
latter's  claim  for  the  purchase  money.  Bagby 
v.  Walker,  78  Md.  239,  27  Atl.  1033. 

And  It  has  been  held  that  a  vendee  does  not, 
by  accepting  the  goods  at  a  later  date  than  that 
fixed  for  delivery  by  the  agreement  between 
the  parties,  waive  his  right  to  recover  damages 
arising  out  of  such  delay.  Dlgnan  v.  Spurr,  3 
Wash.  315,  28  Pac.  520. 

And  that  the  acceptance  by  a  vendee  of  logs 
which  were  not  delivered  until  the  next  season 
after  they  should  have  been  delivered  does  not 
cut  off  the  right  of  the  vendee  to  counterclaim 
the  damages  suffered  by  reason  of  such  delay. 
Whalon  v.  Aldrlch,  8  Minn.  349,  Gil.  305. 

And  that  the  acceptance  of  a  ferry  boat 
after  the  time  fixed  for  Its  delivery  Is  not  an 
absolute  waiver  of  the  damages  sustained  by 
the  delay.     Hansen  v.  Klrtley,  11  Iowa,  565. 

And  though  a  vendee,  by  accepting  and  using 
the  goods  after  the  time  fixed  for  their  de- 
livery, waives  the  stipulation  as  to  time  so  far 
as  the  right  of  the  vendor  to  recover  the  agreed 
price  is  concerned,  he  Is  entitled  to  recoup  the 
damages  Incurred  by  reason  of  the  delay  in  de- 
livery. Jeffrey  Mfg.  Co.  v.  Central  Coal  &  I.  Co. 
93  Fed.  408;  Phillips  &  C.  Const.  R.  Co. 
v.  Seymour,  91  U.  8.  646,  23  L.  ed.  341. 

Some  of  the  cases  qualify  the  rule  by  stating 
that  the  mere  acceptance  of  a  purchased  article 
after  the  agreed  time  for  delivery  has  elapsed 
does  not  constitute  a  waiver  of  damages  for  the 
delay  unless  such  acceptance  is  attended  with 
such  circumstances  as  manifest  an  Intention  on 
the  part  of  the  buyer  to  waive  such  damages. 
Ramsey  v.  Tully,  12  III.  App.  463 ;  Belcher  v. 
Sellards,  19  Ky.  L.  Rep.  1571,  43  S.  W.  676. 

Under  this  rule  contractors,  engaged  in  the 
construction  of  a  public  sewer  for  the  com- 
pletion of  which  they  have  given  bonds,  do  not, 
by  accepting  sewer  brick  after  the  time  for  de- 
livery has  passed  from  their  vendor,  from  whom 
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alone  they  could  obtain  brick  of  the  requisite 
quality,  waive  the  right  to  recoup  damage* 
for  the  delay  in  a  suit  by  the  vendor  to  recover 
the  purchase  price.  Ramsey  v.  Tully,  12  111. 
App.  463. 

And  no  intention  on  the  part  of  a  vendee  of 
rafts  of  logs  to  waive  his  right  to  counterclaim 
the  damages  suffered  by  reason  of  delay  in  de- 
livery in  a  suit  to  recover  the  purchase  price 
can  be  Inferred  from  his  acceptance  of  the  logs 
after  the  time  specified  for  delivery,  where  he 
bad  been  compelled  to  advance  a  sum  of  money 
to  the  creditors  of  the  vendor,  who  was  Insolvent, 
In  order  to  have  the  logs  put  into  the  water 
and  rafted,  as  under  such  circumstances  the 
vendee  had  no  other  means  of  saving  himself 
and  preventing  the  loss  of  the  money  he  had 
already  advanced,  except  to  take  the  logs  when 
they  were  finally  delivered.  Belcher  v.  Sellards, 
19  Ky.  L.  Rep.  1571,  43  S.  W.  676. 

In  Rockwell  Mfg.  Co.  v.  Cambridge  Springe 
Co.  191  Pa.  386,  43  Atl.  327,  the  court  held  that 
an  affidavit  of  defense  in  an  action  to  recover  the 
purchase  price  of  goods  sold  was  sufficient 
where  It  stated  that  the  defendant  had  suffered 
great  loss  and  Inconvenience  in  Its  business  by 
reason  of  the  vendor's  failure  to  deliver  the 
goods  within  the  time  agreed  upon,  and  alleged 
the  impossibility  of  obtaining  goods  sufficient 
of  the  kind  and  quality  to  fill  the  order  and  thua 
avoid  delay,  notwithstanding  that  the  rule  was 
settled  in  Pennsylvania  that  the  vendee  cannot, 
after  having  accepted  goods  contracted  for  after 
the  time  agreed  upon  for  delivery,  set  up  a  de- 
lay as  a  defense  to  a  recovery  for  the  price 
thereof.  The  court  said:  "To  say  that  a 
vendor  can  never  become  responsible  for  dam- 
ages by  reason  of  his  delays  would  be  radical, 
and  If  he  might  ever  be  so  held  we  think  It  Is 
under  just  such  circumstances  as  are  recited 
in  this  affidavit." 

But  only  peculiar  circumstances  will  Justify 
the  claim  of  vendees  of  goods  who  have  ac- 
cepted them  after  default  by  the  vendor  as  to* 
time  of  delivery  to  set  off  the  damages  caused 
by  such  delay,  and  such  circumstances  are 
neither  alleged  nor  suggested  by  an  affidavit 
of  defense  to  an  action  to  recover  the  purchase 
price  of  a  pump  which  does  not  allege  that  the 
pump  was  to  be  manufactured  specially,  or  was 
of  any  new  or  peculiar  pattern,  and  does  not 
Intimate  that  one  similar  or  as  fully  fit  for  the 
purpose  Intended  could  not  have  been  obtained 
at  once  elsewhere  and  loss  have  been  thua 
avoided,  as  the  duty  of  the  vendees  under  such 
circumstances  was  to  supply  themselves  with 
another  pump  from  some  other  source  when  the* 
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fendant  set  up  in  his  answer  a  counterclaim 
for  $450  as  damages  growing  out  of  the  fail- 
ure of  the  plaintiff  to  ship  the  goods  with- 
in the  time  stipulated  in  the  contract.  A 
jury  was  waived,  and  the  cause  submitted 
to  the  court  on  the  following  agreed  state- 
ment of  facts :  '  ( 1 )  The  plaintiff  is  a  cor- 
poration organized  under  the  laws  of  the 
state  of  California.  The  defendant  is  a  cit- 
izen of  the  state  of  Missouri,  and  a  resident 
of  the  city  of  St.  Louis,  and  engaged  in  the 
business  of  a  merchant  at  said  city  under 
the  name  and  style  of  John  Gorman  &  Bro. 
(2)  On  the  19th  day  of  December,  1895,  the 
plaintiff  contracted  to  sell  to  the  defendant 
two  car  loads  of  oranges,  to  wit,  one  car  to 
contain-  300  boxes  of  fancy  Redland  navel 
oranges,  at  the  price  of  $2.50  per  box;  the 
other  car  to  contain  300  boxes  of  fancy  Red- 
land  seedling  oranges  at  the  price  of  $1.75 


per  box.  (3)  The  plaintiff,  at  the  time  of 
said  sale,  specially  agreed  with  the  defend- 
ant as  part  of  said  contract  to  deliver  said 
oranges  free  on  board  of  railroad  cars  at 
Kedlands,  California,  and  to  cause  the  same 
to  be  shipped  to  the  defendant  not  later  than 
December  21,  1895,  as  the  defendant  desired 
the  oranges  at  St.  Louis  as  early  as  possible, 
of  which  the  plaintiff  was  at  the  time  of 
said  contract  informed.  (4)  The  said  or- 
anges were  not  delivered  on  said  cars  by  the 
plaintiff  on  the  21st  of  December,  1895,  and 
were  not  shipped  to  the  defendant  on  that 
date,  but  said  oranges  were  (without  the 
knowledge  or  consent  of  the  defendant) 
delivered  by  plaintiff  on  board  of  cars  at 
Redlands,  and  by  him  caused  to  be  shipped 
to  the  defendant  on  the  23d  and  24th  days 
of  December,  1895;  one'  of  said  cars  being 
loaded  and  shipped  on  the  23d  and  the  oth- 


one  they  ordered  from  the  vendor  failed  to  ar- 
rive promptly.  Blakeslee  Mfg.  Co.  v.  Hilton, 
5  Pa.  Super.  Ct.  184. 

In  a  few  cases  the  fact  that  the  damages  are 
lessened  by  such  acceptance  has  been  regarded 
as  Important.  Thus,  In  Hal  stead  Lumber  Co.  v. 
Sutton,  46  Kan.  192,  26  Pac.  444,  the  court, 
In  holding  that  the  mere  acceptance  of  lumber 
at  a  later  date  than  that  agreed  upon  In  the 
contract  of  sale  did  not  amount  to  a  waiver 
of  the  right  to  counterclaim,  In  a  suit  for  the 
purchase  price,  the  damages  suffered  by  reason 
of  the  delay,  relied  on  the  fact  that  the  accept- 
ance and  use  of  the  lumber  lessened  the  injury 
to  the  vendees,  and  correspondingly  reduced 
the  vendor's  liability.  It  appeared  that  the 
lumber  was  of  such  a  character  as  could  not  be 
procured  In  the  market  at  the  place  of  delivery, 
and  that  the  owners  of  the  buildings  for  whom 
it  was  purchased  were  dally  Incurring  expense 
by  the  failure  of  the  vendor  to  provide  the  lum- 
ber at  the  time  specified.  The  court  said  that 
under  such  circumstances  It  was  the  duty  of  the 
vendees  to  make  the  injury  as  light  as  possible 
by  taking  and  using  the  lumber  upon  Its  arrival, 
and  that  to  have  returned  the  lumber  would 
not  have  lessened  the  damages  which  had  al- 
ready accrued,  but  would  have  aggravated  the 
injury  and  enhanced  the  vendor's  liability. 

So,  in  Van  Winkle  v.  Wllklns,  81  Oa.  104, 
7  S.  E.  644,  which  was  an  action  to  recover 
the  contract  price  of  machinery  sold  for  a  cot- 
ton-seed-oil mill,  the  court,  In  allowing  damages 
resulting  from  its  nondelivery  in  due  time  by 
way  of  recoupment,  notwithstanding  the  objec- 
tion that  receiving  the  machinery  was  a  waiver 
of  such  damages,  said :  "As  to  the  damages  re- 
sulting from  delay,  these  had  already  been  sus- 
tained when  the  mill  was  received;  its  recep- 
tion. In  so  far  as  it  affected  them  at  all,  could 
only  hinder  more  from  accruing;  it  certainly 
could  not  increase  them.  There  was  no  in- 
consistency between  the  reception  of  the  ma- 
chinery and  retention  of  the  claim  for  damages 
on  account  of  delay  to  furnish  it  by  the  time 
stipulated.  To  hold  that  there  was  a  waiver 
by  implication  would  be  very  unreasonable." 

It  has  even  been  held  error  to  charge  the 
Jury,  in  an  action  to  recover  the  purchase  price 
of  building  material  in  which  defendant  coun- 
terclalmed  damages  sustained  by  reason  of 
nondelivery  within  the  time  agreed  upon,  that 
they  bad  a  right  to  consider  whether  the  re- 
ceipt of  the  goods  was  not  a  waiver  of  any 
claim  for  damages.  Gaylord  v.  Karat,  43  N.  Y. 
8.  R.  531,  17  N.  Y.  Supp.  720.  The  court  said 
that  the  charge  obviously  had  "no  other  pur- 
port than  to  instruct  the  jury  that  If  they 
found  the  defendant  consented  In  April  to  ac- 
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cept  future  delivery  of  the  building  material,, 
which  plaintiffs  had  originally  agreed  to  de- 
liver on  the  4th  of  the  previous  month,  they 
were  at  liberty  to  find  further  that  defendant 
had  thereby  waived  all  claim  for  damages  ac- 
cruing to  him  from  plaintiff's  default  in  deliv- 
ery by  the  time  first  appointed ;  and  as  this 
seems  to  be  in  direct  conflict  with  the  law  as 
declared  by  the  court  of  appeals  in  Ruff  v. 
Rinaldo,  55  N.  Y.  664,  and  McMaster  v.  State, 
108  N.  Y.  542,  15  N.  B.  417,  it  is  impossible 
to  escape  from  the  conclusion  that  the  charge 
was  erroneous  and  the  exception  thereto  well 
taken.  That  the  defendant  was  prejudiced  by 
this  error  is  a  proposition  the  validity  of  which 
is  apparent  upon  Its  mere  assertion,  as  the  er- 
ror vitally  affected  the  meritorious  considera- 
tion by  the  jury  of  defendant's  counterclaim."' 

But  it  was  held  In  Hansen  v.  Klrtley,  11 
Iowa,  565,  that  the  acceptance  of  the  goods  after 
the  time  fixed  for  delivery  may  be  considered  by 
the  jury  as  evidence  of  a  waiver  of  the  damages 
sustained  by  the  delay,  but  that  its  weight 
must  depend  upon  the  circumstances  of  the  case. 

And  In  a  suit  on  a  promissory  note  given 
for  the  iron  work  and  cells  for  a  Jail,  the  action 
of  the  court  in  charging  the  jury  that  the  ac- 
ceptance by  the  vendee  of  such  articles  as  they 
were  delivered,  together  with  the  payment  of  a 
portion  of  the  purchase  price  at  that  time, 
and  the  giving  of  the  note  sued  upon  for  the 
balance  thereof,  amounted  to  a  waiver  of  any 
damages  that  might  have  accrued  for  any  fail- 
ure to  perform  the  contract  at  the  time  origin- 
ally contracted  for,  was,  on  appeal,  held  to  be 
error  upon  the  ground  that  no  such  conclusive 
effect  could  be  given  to  the  transaction,  and  the 
question  was  one  for  the  jury,  and  not  for  the 
judge,  to  decide.  Strain  v.  Pauley  Jail  BIdg. 
k  Mfg.  Co.  80  Tex.  622,  16  S.  W.  625.  See  also 
infra,  Ramsey  v.  Tolly,  12  111.  App.  463;  Mer- 
rimack Mfg.  Co.  v.  Quintard,  107  Mass.  127 ; 
Davis  v.  Fish,  1  G.  Greene,  406,  48  Am.  Dec. 
387. 

It  seems  impossible  to  reconcile  Gaylord  v. 
Karst,  43  N.  Y.  S.  R.  531,  17  N.  Y.  Supp.  720, 
supra,  with  the  other  cases  from  the  New  York 
courts  hereinafter  cited,  and  a  reference  to  the 
two  cases  In  the  court  of  appeals  on  which 
that  court  relied  will  show  that  they  give  little 
or  no  support  to  this  decision.  Ruff  v.  Ri- 
naldo, 55  N.  Y.  664,  was  an  action  to  foreclose 
a  mechanic's  lien  In  which  the  court  held  that 
the  owner  of  the  building,  by  permitting  the  con- 
tractor to  complete  his  contract  to  do  the  mason 
work  after  the  time  for  performance  had  ex- 
pired, did  not  thereby  waive  his  right  to  the 
damages  sustained  by  reason  of  the  delay. 
McMaster  v.  State,  108  N.  Y.  542,   15  N.  E. 
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«r  on  the  24th  day  of  December,  1895.  (5) 
At  the  time  when  said  oranges  arrived  at 
St.  Louis,  and  when  they  were  delivered  to 
the  defendant,  the  market  value  of  said  or- 
anges was  $450  less  than  it  was  at  any  time 
at  which  said  oranges  would  have  arrived 
at  St.  Louis,  or  at  which  they  would  have 
been  delivered  to  the  defendant  if  they  had 
been  shipped  within  the  time  provided  by 
said  contract.  (6)  The  defendant  received 
notice  by  letter  from  the  plaintiff  two  days 
prior  to  the  arrival  of  said  oranges  in  St. 
Louis  of  the  dates  at  which  the  same  had 
actually  been  delivered  at  and  shipped  from 
Redlands,  California.  (7)  Upon  the  arriv- 
al of  said  oranges  at  St.  Louis,  the  defend- 
ant, having  notice  of  shipment  as  aforesaid, 
accepted  the  same  without  objection  or  pro- 


test. (8)  The  contract  price  of  the  oranges) 
actually  shipped  as  aforesaid  amounted  in 
the  aggregate  to  the  sum  of  $1,236.  The 
defendant  had  paid  to  plaintiff  of  said 
amount  the  sum  of  $749.50,  and  refused,  and 
still  refuses,  to  pay  the  balance,  to  wit, 
$480.50,  being  the  amount  herein  sued  for. 
(9)  It  is  agreed,  if  the  defendant  is  entitled 
to  any  damages  on  his  counterclaim,  the 
amount  of  $450  shall  be  allowed  therefor, 
and  in  such  case  the  judgment  shall  be  in 
favor  of  plaintiff  for  $36.50  and  costs;  oth- 
erwise, the  judgment  shall  be  for  $4SG,  with 
interest  from  the  1st  of  January,  1896,  and 
costs.'  The  court  allowed  the  defendant's 
counterclaim  and  rendered  judgment  in  fav- 
or of  plaintiff  for  $36.50,  and  foe  costs. 
The  plaintiff  has  appealed. 


417,  was  an  appeal  from  an  award  of  damages 
by  the  board  of  claims  for  the  breach  by  the 
state  of  a  contract  with  plaintiff's  assignors 
for  work,  labor,  and  materials  for  building  a 
state  asylum  for  the  insane.  The  state  claimed 
that  the  contractors,  by  furnishing  materials 
after  a  change  by  the  state  In  the  contract,  and 
by  receiving  pay  therefor,  waived  any  claim 
for  damages  by  reason  of  such  change.  The 
court  said :  "The  contention  that  where  there 
Is  a  breach  of  contract  by  one  party,  and  the 
other  thereafter  Is  permitted  to  perform  the 
aame  in  part,  receiving  the  contract  price  for 
ftuch  part  performance,  the  injured  party  there- 
fey  waives  or  releases  his  right  to  damages  for 
the  breach,  baa  no  foundation  in  reason  or  au- 
thority. It  is  undoubtedly  the  rule  that  where 
•one  party  to  a  contract  breaks  the  same,  the 
other  party  may  stop  and  refuse  further  per- 
formance. But  instead  of  doing  so  be  may  per- 
form so  far  as  he  is  permitted  and  then  claim 
the  damages  he  has  suffered  from  the  breach." 

The  rule  laid  down  In  the  cases  thus  far  con- 
sidered has  not  met  with  the  approval  of  all 
the  courts.  On  the  contrary,  it  has  been  held 
that  a  vendee  of  logs,  by  accepting  them  after 
the  time  fixed  for  delivery  in  the  contract  of 
sale,  waives  his  right  in  an  action  for  the 
purchase  price  to  recoup  the  damages  on  ac- 
count of  the  failure  of  the  vendor  to  deliver 
within  that  time.  Fraaer  v.  Boss,  1  Penn. 
(Del.)  848,  41  Atl.  204. 

And  the  acceptance  by  the  vendee  of  goods 
after  the  time  fixed  for  delivery  seems  to  have 
been  regarded  in  Topi  its  v.  King  Bridge  Co.  20 
Misc.  576,  46  N."  Y.  Supp.  418,  as  such  a  waiver 
of  strict  performance  as  would  defeat  his  right 
to  counterclaim  damages  for  the  delay  in  de- 
livery in  an  action  to  recover  the  purchase 
price.  * 

So,  a  vendee,  by  accepting  goods  delivered 
after  the  day  agreed  upon  without  making  any 
objection  on  that  ground,  waives  any  claim 
for  damages  from  that  Bource.  Pomeroy  v. 
Shaw,  2  Daly,  267 :  Bock  v.  Heaiy,  8  Daly,  156 ; 
Minneapolis  Threshing  Mach.  Co.  v.  Hutchlns, 
65  Minn.  89,  67  N.  W.  807. 

This  principle  was  applied  In  an  action  by 
a  vendor  to  recover  possession  of  the  property 
on  chattel  mortgage  given  by  the  vendee  to  se- 
cure the  payment  of  the  purchase  price  with  the 
result  of  denying  the  right  of  the  vendee  to 
prove  the  damages  sustained  by  reason  of  the 
vendor's  failure  to  deliver  the  goods  at  the  time 
agreed  upon,  where  the  vendee  accepted  the 
property  and  provided  for  payment  therefor  ac- 
cording to  the  terms  of  the  contract,  with  no 
reservation  of  the  right  to  claim  damages 
caused  by  the  delay.  Minneapolis  Threshing 
Mach.  Co.  v.  Hutchlns,  65  Minn.  89,  67  N.  W. 
807. 
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So,  In  an  action  to  recover  the  unpaid  bal- 
ance of  the  purchase  price  of  fruit  trees  the 
vendees'  claim  for  damages  because  of  delay  In 
packing  and  delivering  the  trees  was  denied 
where  they  waited  until  the  trees  were  packed 
ready  for  delivery,  and  then  accepted  them 
without  requiring  the  vendor  to  become  re- 
sponsible for  any  losses  which  they  might 
sustain  in  consequence  of  the  delay.  Baker  v. 
Henderson,  24  Wis.  509.  The  court  said: 
"They  might  have  refused  to  take  the  trees,  but 
with  full  knowledge  of  all  the  facts  saw  fit 
to  accept  them  in  fulfilment  of  the  contract, 
and  cannot  now  complain  that  they  have  sus- 
tained damages." 

An  absolute  and  unqualified  acceptance  of 
goods  by  the  vendees  without  any  complaint  or 
suggestion  of  any  violation  of  the  contract  In 
respect  to  the  time  of  delivery— especially 
where  payment  18  offered  without  complaint 
on  that  ground— amounts  to  a  waiver  of  the 
right  to  claim  damages  for  the  delay.  Boby 
v.  Reynolds,  65  Hun,  486,  20  N.  Y.  Supp.  836. 
But  see  Gaylord  v.  Karst,  48  N.  T.  8.  EL  531, 
17  N.  Y.  Supp.  720,  sitprst 

In  Reld  v.  Field,  83  Va.  26,  1  S.  B.  895,  which 
was  an  action  on  a  promissory  note,  defendant's 
plea  of  equitable  set-off  based  upon  the  fail- 
ure of  the  vendor  of  the  goods  for  which  the 
note  was  given  to  deliver  within  the  time  speci- 
fied in  the  contract  of  sale  was  held  insufficient 
as  against  a  demurrer  on  the  ground  that,  as 
It  showed  that  defendant  had  accepted  delivery 
at  a  later  date,  and  had  executed  the  note  sued 
on  after  the  breach,  defendant  by  such  plea 
virtually  admitted  a  waiver  of  such  defense. 

But  the  failure  of  the  vendees  at  the  time 
of  accepting  dredging  machinery  manufactured 
and  delivered  under  a  contract  of  sale  to  reserve 
the  right  to  complain  because  of  the  delay  In 
delivery  does  not  seem  to  have  been  regarded 
important  in  Industrial  Works  v.  Mitchell,  114 
Mich.  29,  72  N.  W.  25,  which  was  an  action 
on  notes  given  for  the  purchase  price  in  which 
the  vendees  were  permitted  to  recoup  the  dam- 
ages occasioned  by  the  delay  in  not  furnishing 
the  machinery  within  the  time  prescribed.  By 
the  terms  of  the  contract  In  this  case  a  large 
cash  payment  was  to  be  made  on  March  1st, 
which  was  also  the  day  fixed  for  delivery.  This 
payment  was  made  March  4th  without  regard 
to  the  actual  delivery,  which  was  not  made  until 
about  thirty  days  later.  The  court  said  that 
acceptance  of  the  machinery  under  such  cir- 
cumstances was  practically  an  acceptance  un- 
der compulsion,  and  that  the  giving  of  the  notes 
was  not  conclusive  of  an  intention  to  waive 
the  claim  for  damages. 

And  In  an  action  to  recover  the  purchase  price 
of  building  stone  under  a  contract  to  deliver 
as  needed  by  the  vendee  all  the  stone  necessary 
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"The  position  of  the  appellant  U  that, 
when  goods  are  delivered  out  of  time,  and 
the  vendee  accept*  them  without  protest,  he 
thereby  waives  his  right  to  damages  result- 
ing from  the  breach  of  the  contract,  except 
where  the  goods  are  accepted  of  necessity; 
that  is,  where  the  surrounding  circum- 
stances are  such  as  to  make  it  necessary  for 
him  to  accept  in  order  to  avoid  the  accumu- 
lation of  much  greater  damage.  We  can- 
not accede  to  this  view  of  the  Taw.  We  be- 
lieve the  law  to  be  that,  where  time  is  made 
the  essence  of  the  contract,  delay  beyond 
the  stipulated  time  in  the  shipment  or  de- 
livery of  goods  does  not  preclude  the  vendee 
from  accepting  them.  If  he  does  so,  and  is 
damaged  on  account  of  the  delay,  and  he  has 
paid  the  purchase  money,  he  may  bring  this 
action,  and  recover  his  damage.    If  he  has 


not  so  paid,  he  may  recoup  his  damage  when 
sued  for  the  purchase  price.  The  authori- 
ties treat  such  a  stipulation  in  the  name  of 
a  warranty  or  condition  precedent  that  the 
goods  will  be  shipped  or  delivered  within 
the  stipulated  time.  Beach,  Modern  Law  of 
Contracts,  9  616.  To  hold  that  in  such  case 
an  acceptance  out  of  time,  without  objection 
or  protest,  is  a  waiver  by  the  vendee  of  his 
claim  for  damages  resulting  from  the  viola- 
tion of  the  agreement,  is,  to  our  minds,  un- 
reasonable. With  equal  reason  it  could  be 
said  that  where  goods  are  bought  with  an 
express  warranty  of  quality,  and  goods  of 
an  inferior  quality  are  accepted  by  the  ven- 
dee, he  thereby  waives  his  right  to  rely  on 
the  warranty.  All  of  the  authorities  are 
against  that  proposition.  Our  views  find 
ample   support   in   the    authorities.    Lord 


for  the  erection  of  a  county  Jail  which  he  had 
•contracted  to  build,  the  latter  may  counter- 
claim the  damages  sustained  by  reason  of  de- 
lay in  delivery,  even  though  he  received  and 
need  what  was  delivered  without  objection  or 
notice  that  he  would  claim  such  damages. 
8chweickhart  v.  Stuewe,  71  Wis.  1,  86  N.  W. 
405. 

So,  In  an  action  for  the  breach  of  a  contract 
to  make  and  set  up  on  a  steamboat  engines  and 
•other  machinery  suitable  for  propelling  the 
same,  and  for  damages  for  delay  and  defective 
•construction,  such  damages  were  deemed  re- 
coverable, notwithstanding  a  contention  of  coun- 
sel that  the  machinery  was  accepted  and  re- 
duced to  use  by  the  plaintiff  without  any  suf- 
ficient notice  that  he  would  claim  damages. 
Fisk  v.  Tank,  12  Wis.  806,  78  Am.  Dec.  787. 
The  court  said:  "We  were  at  first  In  doubt 
whether  the  plaintiff's  claim  for  board  and 
wages  of  seamen  should  not  be  confined  to  such 
time  as  was  lost  after  the  machinery  was  de- 
livered and  up  to  and  Including  a  reasonable 
time  for  supplying  other,  on  the  ground  of  bis 
right,  upon  the  failure  of  the  defendants  to 
furnish  It  on  the  1st  of  August,  to  consider  the 
contract  at  an  end  and  to  proceed  to  supply 
himself  elsewhere;  and  because  his  waiver  of 
performance  as  to  time  might  be  considered 
an  abandonment  of  any  claim  for  damages  on 
that  account.  But  on  further  consideration  we 
are  satisfied  this  would  be  wrong.  A  waiver  In 
such  cases  is  made  for  the  benefit  of  the  party 
In  default,  and,  as  against  him,  should  be  con- 
strued strictly  and  liberally  In  favor  of  the 
party  making  It.  It  Is  supposed  to  be  granted 
at  the  request  of  the  party  indulged,  and  should 
t>e  confined  to  the  precise  right  waived  (which 
In  this  case  was  the  right  to  refuse  the  ma- 
chinery after  the  day),  and  should  not  be  ex- 
tended to  collateral  matters.  In  this  case  there 
can  be  little  doubt  that  the  plaintiff  was  de- 
terred from  making  exertions  to  procure  other 
machinery  by  the  conduct  and  assurances  of  the 
defendant  Verbeck,  that  that  contracted  for 
would  be  speedily  completed." 

Even  If  a  voluntary  acceptance  without  ob- 
jection does  not  of  Itself  amount  to  a  waiver 
of  the  damages  sustained  by  reason  of  a  delay 
In  delivery,  such  acceptance  may  properly  be 
regarded  as  evincing  an  intention  to  waive  the 
time  specified  for  delivery.  Ramsey  v.  Tully, 
12  111.  App.  468. 

In  Davis  v.  Fish,  1  O.  Greene,  406,  48  Am. 
Dec  887,  the  court.  In  approving  an  instruction 
that  the  Jury  If  they  should  find  certain  boats 
of  less  value  for  having  been  delivered  after 
the  time  contracted  should  deduct  the  amount 
from  the  contract  price,  said  that  the  act  of 
the  vendee  in  accepting  the  boats  without  com- 
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plaint  and  appropriating  them  to  his  own  use 
furnishes  strong  presumption  at  least  of  a 
waiver  of  all  objections  to  the  delay  In  their 
delivery. 

In  Merrimack  Mfg.  Co.  v.  Quintard,  107 
Mass.  127,  the  question  whether  the  vendees  of 
coal,  who  sought  to  recover  damages  for  the 
failure  of  the  vendor  to  deliver  within  the  time 
named  In  the  contract  of  sale,  had,  by  their 
acceptance,  waived  their  right  to  claim  damages 
for  the  delay  In  delivery,  was  held  correctly 
to  have  been  submitted  to  the  jury  by  an  In- 
struction that  If  they  received  the  coal  without 
complaint  or  objection  on  account  of  the  delay 
In  delivery  It  would  be  prima  facie  evidence  of 
a  waiver  of  the  objection  on  that  ground,  but 
that  If,  on  consenting  to  receive  the  goods,  they 
gave  notice  that  they  should  claim  damages 
for  Increased  expenses  growing  out  of  such  de- 
lay, receiving  it  under  such  circumstances  would 
not  be  evidence  of  a  waiver  of  the  latter  objec- 
tion. 

Where  the  acceptance  Is  accompanied  with 
an  express  reservation  on  the  part  of  the 
vendees  to  claim  damages  by  reason  of  a  delay, 
such  damages  are  a  proper  subject  for  recoup- 
ment in  an  action  for  the  purchase  price. 
Jones  v.  National  Printing  Co.  18  Daly,  92. 

The  vendee  of  oleomargarine  to  be  delivered 
in  specified  quantities  weekly,  who  complained 
of  deliveries  of  less  amounts,  and  gave  notice 
that  damages  would  be  claimed  therefor,  did 
not,  by  accepting  so  much  of  the  oleomargarine 
as  he  con  Id  get,  waive  his  claim  under  the 
contract  for  the  special  damages  agreed  on  in 
case  of  short  delivery.    R*  Kelly,  51  Fed.  194. 

But  a  protest  at  the  time  of  delivery  of 
goods  shipped  under  an  executory  contract  of 
sale  that  the  acceptance  is  without  prejudice 
is  Ineffectual  to  reserve  to  the  vendee  the  right, 
in  an  action  for  the  purchase  price,  to  counter- 
claim damages  for  a  breach  of  the  contract  as 
to  time  and  manner  of  shipment  causing  the 
goods  to  arrive  later  than  they  would  If  shipped 
as  agreed.  Wallace  v.  Valentine,  10  Misc.  645, 
32  N.  Y.  Supp.  121.  This  case  cannot,  however. 
Justly  be  regarded  as  conflicting  with  the  de- 
cisions just  above  cited,  as  the  court  rests  Its 
decision  upon  an  entirely  different  principle, 
vig.:  that  the  time,  place,  and  manner  of  ship- 
ment were  part  of  the  description  of  the  goods 
and  material  elements  In  the  Identification  of 
the  property,  and  that  In  such  case  where  there 
is  no  Independent  collateral  warranty  no  claim 
for  damages  survives  the  acceptance  and  use  of 
the  goods  by  the  vendee  with  full  knowledge  of 
the  facts,  although  the  goods  do  not  In  all  re- 
spects answer  the  description  of  the  contract. 

W.  W.  N. 
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Blackburn,  In  his  work  on  Contracts,  p.  377, 
states  the  law  on  the  subject  as  follows: 
'When  the  contract  was  to  deliver  goods  at 
a  certain  date,  and  that  date  is  passed,  the 
vendee  may  accept  the  goods,  ana  bring  his 
action  for  any  damages  he  may  have  actu- 
ally suffered  in  consequence  of  the  late  de- 
livery. He  does  not,  by  accepting  a  late  de- 
livery, waive  any  claim  he  may  have  for 
damages  arising  from  the  delay;  just  as 
where,  by  accepting  goods  which  were  not 
up  to  the  warranted  quality,  he  does  not 
waive  his  right  to  damages  for  breach  of 
warranty.'  Hare  on  Contracts,  p.  537, 
states  the  rule  thus :  'When  the  thins;  ten- 
dered under  an  executory  contract  differs 
as  regards  time,  quality,  amount,  or  kind 
from  what  the  buyer  agreed  to  receive,  it 
may  be  declined,  and  the  breach  treated  as 
entire,  or  it  may  be  accepted  as  so  much 
on  account  of  what  the  contractor  agreed  to 
do  or  render,  and  an  action  brought  for  the 
amount  by  which  the  performance  falls 
short  of  the  promise.'  This  statement  of 
the  rule  is  subject  to  the  qualification  that 
time  must  be  of  the  essence  of  the  contract, 
and  there  must  be  an  express  warranty  as 
to  the  quality  of  the  goods.  In  the  case  of 
Digman  v.  Bpurr,  3  Wash.  315,  28  Pac.  529, 
the  supreme  court  of  the  state  of  Washing- 
ton had  the  question  before  it.  The  court 
said:  'Counsel  contend  that  appellant 
waived  no  right  to  damages  arising  out  of 
any  delay  in  delivering  the  brick  by  re- 
spondent notwithstanding  they  were  ac- 
cepted at  a  later  date  than  that  fixed  for 
their  delivery  by  the  agreement  between  the 
parties;  and  we  are  inclined  to  the  opinion 
that  the  objection  is  well  founded.'  So,  in 
the  case  of  Whalon  v.  Aldrich,  8  Minn.  349, 
Gil.  305,  the  supreme  court  of  Minnesota 
says:  "The  defendant,  as  the  case  shows, 
was  entitled  to  have  the  logs  in  the  St. 
Croix  boom  in  1857.  Six  or  seven  hundred 
thousand  feet  of  them  were  not  so  delivered, 
but  were  delivered  the  next  year,  and  re- 
ceived by  the  defendant.  This  acceptance 
did  not  cut  off  any  claim  the  defendant  had 
for  the  nondelivery  of  the  logs  at  the  contract 
time,  but  enters  as  an  element  into  the  ques- 
tion of  what  damages  he  was  entitled  to  re- 
cover.' In  the  case  of  McM aster  v.  State, 
108  N.  T.  553,  15  N.  E.  417,  the  court  says: 
The  contention  that  where  there  is  a  breach 
of  contract  by  one  party,  and  the  other 
thereafter  is  permitted  to  perform  the  same 
in  part,  receiving  the  contract  price  for  such 
fiart  performance,  the  injured  party  thereby 
waives  or  releases  his  right  to  damages  for 
the  breach,  has  no  foundation  in  reason  or 
authority.  It  is  undoubtedly  the  rule  that, 
where  one  party  to  a  contract  breaks  the 
same  the  other  parly  may  stop,  and  refuse 
further  performance.  But,  instead  of  doing 
so,  he  may  perform,  so  far  as  he  is  permit- 
ted, and  then  claim  the  damages  he  has  suf- 
fered from  the  breach.'  In  Bagby  v.  Walk- 
er, 78  Md.  239,  27  Atl.  1033,  the  supreme 
court  of  Maryland  said:  'Mere  acceptance 
of  the  lumber  after  the  expiration  of  the 
time  fixed  in  the  agreement  for  its  delivery 
was  not  of  itself  a  waiver  of  the  breach  eom- 
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mitted  by  the  failure  to  deliver  it  according 
to  the  terms  of  the  contract;  nor  did  sucls 
an  acceptance  preclude  the  vendees  from 
subsequently  suing  to  recover  the  damages- 
resulting  to  them  by  reason  of  the  nondeliv- 
ery from  the  time  of  default  up  to  the  date> 
of  acceptance,  nor  from  recouping,  when 
sued  by  the  vendors,  those  damages  against 
the  latter'*  claim  for  the  purchase  money/ 
So,  in  Van  Winkle  v.  Wilkins,  81  Ga,  loc. 
cit.  104,  7  8.  E.  644,  the  supreme  court  of 
Georgia  expressed  the  same  view.  It  said: 
'It  was  urged  in  the  argument  that  receiv- 
ing the  machinery  was  a  waiver  both  of  it* 
defects  and  of  damages  resulting  from  its- 
nondelivery  in  due  time.  Why  soT  .  .  • 
Under  the  circumstances  there  was  no  obli- 
gation to  return  the  machinery,  or  to  offer 
to  return  it.  ...  As  to  the  damages  re- 
sulting from  delay,  these  had  already  been 
sustained  when  the  mill  was  received.  Its 
reception,  in  so  far  as  it  affected  them  at 
all,  could  only  hinder  more  from  accruing. 
It  certainly  could  not  increase  them.  There 
was  no  inconsistency  between  reception  of 
the  machinery  and  retention  of  the  claim 
for  damages  on  account  of  delay  to  furnish 
it  by  the  time  stipulated.  To  hold  that 
there  was  a  waiver  by  implication  would  be- 
very  unreasonable.'  To  the  same  effect  is 
Oaylord  v.  Karet,  43  N.  Y.  S.  R.  531,  17  N. 
Y.  Supp.  720.  In  the  case  at  bar  it  was 
stipulated  that  the  oranges  should  be 
shipped  not  later  than  the  21st  of  December. 
Was  the  time  of  shipment  intended  to  be  of 
the  essence  of  the  contract  T  If  so,  then  the 
stipulation  must  be  construed  as  a  warran- 
ty or  condition  precedent,  and  not  a  mere 
representation.  The  doctrine  of  the  forego- 
ing cases  must  rest  on  this  distinction.  On 
no  other  principle  can  they  be  distinguished 
from  the  cases  which  hold  that  in  the  ab- 
sence of  an  express  warranty  as  to  quality 
an  acceptance  of  goods  of  an  inferior  quali- 
ty to  those  bargained  for  will  be  held  to  be 
a  waiver  of  the  breach  of  the  contract.  'In 
determining  whether  stipufations  as  to  the 
time  of  performing  a  contract  of  sale  are 
conditions  precedent,  the  court  seeks  to  dis- 
cover the  intention  of  the  parties;  and,  if 
time  appears,  from  the  language  used  and 
the  circumstances,  to  be  of  the  essence  of 
the  contract,  stipulations  in  regard  to  it 
will  be  held  conditions  precedent.'  Beach, 
Modern  Law  of  Contracts,  §  618.  There  ia 
no  difficulty  in  determining  the  question  in 
the  present  case.  It  was  the  evident  pur- 
pose and  intention  of  the  parties  that  the 
shipment  should  be  made  at  the  stipulated 
date,  so  that  the  oranges  might  reach  St. 
Louis  in  time  for  defendant  to  get  the  ad- 
vantage of  the  better  prices  for  such  fruit, 
which  usually  prevails  at  the  beginning  of 
the  holidays.  The  appellant  cites  in  sup- 
port of  its  position  Bock  v.  Eealy,  8  Daly,. 
156.  That  case  declares  the  law  as  appel- 
lant contends.  The  opinion  does  not  at- 
tempt to  discuss  the  question  on  principle* 
but  merely  decided  that,  where  goods  are 
delivered  out  of  time,  the  vendee,  by  accent- 
ing them  without  protest,  waives  his  claim 
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for  damages  for  breach  of  the  contract.  The 
other  authorities  relied  on  hold  that  in  ex- 
ecutory contract*  for  the  Bale  of  goods,  if 
there  is  no  express  warranty  as  to  kind  or 
quality,  the  vendee  must  examine  the  goods 
promptly,  and,  if  they  are  not  according  to 
contract,  he  must  return  to  the  vendor. 
Failing  in  this,  he  will  be  held  to  have 
waived  his  objection  to  the  quality  of  the 
goods.  This  we  concede  to  be  the  law,  but 
we  deny  its  application  in  the  present  case. 
The  judgment  will  be  affirmed. 

"Judge  Bland  concurs  in  this  opinion  as 
written.  Judge  Bond  dissents,  and  is  of  the 
opinion  that  the  decision  is  opposed  to  that 
of  the  supreme  court  in  the  case  of  Estel  v. 
St.  Louis  d  S.  E.  R  Co.  56  Mo.  282.  The 
cause  will  therefore  be  certified  to  the  su- 
preme court  for  final  determination." 

In  our  opinion,  the  law  is  correctly  ruled 
by  the  majority  of  the  court  of  appeals. 
As  said  by  the  Supreme  Court  of  the  United 
States  in  Norrington  v.  Wright,  115  U.  S. 
188,  20  L.  ed.  366,  6  Sup.  Ct.  Rep.  12:  "In 
the  contracts  of  merchants,  time  is  of  the 
essence.  ...  A  statement  descriptive  of 
the  subject-matter,  or  of  some  material  in- 
cident, such  as  the  time  or  place  of  ship- 
ment, is  ordinarily  to  be  regarded  as  a  war- 
ranty in  the  sense  in  which  that  term  is 
used  in  insurance  and  maritime  law ;  that  is 
to  say,  a  condition  precedent,  upon  the  fail- 
ure or  nonperformance  of  which  the  party 
aggrieved  may  repudiate  the  whole  con- 
tract." 1  Beach,  Modern  Law  of  Contracts, 
p.  744,  S  616,  adopts  Mr.  Justice  Gray's  lan- 
guage as  the  law  in  such  cases.  As  shown 
by  Judge  BiggB's  opinion,  such  a  stipulation 
is  regarded  bv  the  courts  as  a  warranty, 
and  the  rule  is  well  settled  that  the  stipu- 
lation is  a  warranty  as  to  the  time  of  de- 
livery, and  the  vendee  may  receive  the  goods 
after  the  stipulated  time  of  delivery,  and, 
if  he  has  paid  the  purchase  money,  may 
maintain  his  action  for  the  damages  occa- 
sioned by  the  breach,  or,  if  he  has  not  paid 
for  the  goods,  may  recoup  the  amount  of  his 
damages  out  of  the  purchase  price.  The 
difference  in  opinion  between  the  judges  of 
the  court  of  appeals  is  based  upon  the  dif- 
ferent views  they  entertain  as  to  the  char- 
acter of  the  stipulation  as  to  time.  We 
think,  with  the  majority,  it  is  a  warranty. 
As  to  the  case  of  Estel  v.  St.  Louis  &  S.  E. 
R.  Co.  56  Mo.  282,  we  think  it  is  plain  that 
the  waiver  of  the  time  in  that  case  was  an 
express  waiver  of  the  time  before  the  deliv- 
ery began,  and  a  consequent  estoppel  of  the 
defendant  under  the  facts  to  complain  of  the 
failure  to  deliver  at  the  time  specified  in 
the  contract,  whereas  the  cases  cited  by 
Judge  Biggs  clearly  demonstrate  that  the 
mere  reception  of  the  goods  without  pro- 
test or  objection  is  not  a  waiver  of  the 
breach  committed  by  the  failure  to  deliver 
the  oranges  according  to  the  contract. 

The  judgment  of  the  Circuit  Court  is  af- 
firmed, and  the  opinion  of  Judge  Biggs 
adopted. 

All  concur. 
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v. 

BOHEMIAN  ROMAN  CATHOLIC  CEN- 
TRAL UNION  OF  THE  UNITED 
STATES  OF  AMERICA,  Appt. 


( 


.Mo. 
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A  requirement  of  the  constitution  of  m 
mutual  benefit  society  that  its  privileges 
shall  be  limited  to  members  of  a  specified  re- 
ligious denomination,  and  that  members  neg- 
lecting to  comply  with  the  rules  governing 
that  denomination  shall  be  suspended  or  ex- 
pelled, does  not  violate  a  provision  of  the 
state  Constitution  securing  the  right  to  wor- 
ship God  according  to  the  dictates  of  one's 
own  conscience,  and  providing  that  no  human 
authority  can  control  or  interfere  with  the 
rights  of  conscience. 

"•■«*"*    (June  12,  1901.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  the  City  of  St. 
Louis  in  favor  of  plaintiffs  in  an  action 
brought  to  recover  the  amount  alleged  to  be 
due  on  a  certificate  of  membership  in  a  mu- 
tual benefit  society.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Daniel  Dillon  and  John  Dil- 
lon, for  appellant: 

The  constitution  and  laws  of  organiza- 
tions such  as  defendant  are  binding  on  its 
members. 

Coleman  v.  Supreme  Lodge  K.  of  E.  18 
Mo.  App.  194;  Smith  v.  Knights  of  Father 
Mathevo,  26  Mo.  App.  184;  Grand  Lodge,  A* 
O.  U.  W.  v.  Sater,  44  Mo.  App.  452;  Theo- 
bald v.  Supreme  Lodge,  K.  of  P.  59  Mo.  App~ 
87 ;  State  ex  rel.  Schrempp  v.  Grand  Lodge,. 
A.  0.  U.  W.  70  Mo.  App.  466;  Ellerbe  v- 
Faust,  119  Mo.  653,  25  L.  R.  A-  149,  25  8. 
W.  390. 

These  laws  are  not  unreasonable.  To 
maintain  the  society  according  to  its  consti- 
tution, they  were  almost  a  necessity.  With-' 
out  them  members  might  cease  to  be  Cath- 
olics and  still  retain  their  membership,  and 
in  course  of  time,  instead  of  being  a  society 
composed  exclusively  of  Catholics,  as  its  con- 
stitution provides,  it  would  become  a  so- 
ciety composed  of  all  religious  denomina- 
tions. 

Ellerbe  v.  Faust,  119  Mo.  656,  25  L.  R.  A. 
149,  25  6.  W.  390. 

The  constitution  and  laws  are  authorized 
by  the  statutes  of  this  state. 

Theobald  v.  Supreme  Lodge  K.  of  P.  59 
Mo.  App.  87. 

The  constitution  and  laws  of  defendant  are 
not  in  conflict  with  the  Constitution  of  this 
state,  in  operating  as  a  denial  of  religious 
liberty. 

Hitter  v.  German  Roman  Catholic  St. 
Aloysius  Soc.  4  Ky.  L.  Rep.  871;  Matt  v. 
Roman  Catholic  Mut.  Protective  Soc.  70 
Iowa,  455,  30  N.  W.  799;  Stack  v.  O'Hara, 
98  Pa.  213;  Hennessey  v.  Walsh,  55  N.  H. 
515. 

Even  though  the  suspension  of  Franta  was 

Note. — See,  on  this  same  question,  the  toV- 
lowing  case  of  Mazurkiewlcs  v.  St.  Adelbertos 
Soc 
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▼oid,  still  if  he  acquiesced  in  it  he  must  he 
regarded  as  holding  the  position  of  a  sus- 
pended member. 

Glardon  v.  Supreme  Lodge  K,  of  P.  60 
Mo.  App.  45;  Miller  v.  United  State*  Grand 
Lodge,  0.  B.  A.  72  Mo.  App.  499. 

Messrs.  Koehler  A  Kelts  and  W.  R. 
Sober?,  for*  respondents: 

An  unreasonable  by-law  is  void.  The  by- 
law in  question  here  was  unreasonable. 

People  ex  rel.  Sohmitt  r.  Saint  Frandsous 
Benev.  Boo.  24  How.  Pr.  216;  Mulroy  v.  Su- 
preme Lodge  K.  of  H.  28  Mo.  App.  463; 
'  Niblack,  Ben.  Soc.  ed.  1888,  p.  30,  S  26; 
Bacon,  Ben.  Soc.  new  ed.  1894,  p.  136,  §  85; 
State  em  rel,  Kennedy  v.  Union  Merchants' 
Exchange,  2  Mo.  App.  96;  Cartan  v.  Father 
Matthew  United  Benev.  Boo.  3  Daly,  20; 
People  ex  rel.  Gray  v.  Medical  Boo.  24  Barb. 
571;  Com.  v.  St.  Patrick's  Benev.  Boo.  2 
BiniL  441,  4  Am.  Dec.  453 ;  Angell  &  A.  Priv. 
Corp.  11th  ed.  p.  387,  §  347. 

The  by-law  in  question  exacts  the  observ- 
ance of  and  performance  of  certain  religious 
duties  upon  the  pain  of  forfeiture  of  prop- 
erty interests.  This  is  clearly  in  violation 
of  the  Constitution. 

People  ex  rel.  Schmitt  v.  Saint  Frandsous 
Benev.  Boo.  24  How.  Pr.  216;  People  ex  rel. 
Gray  v.  Medical  Soc.  24  Barb.  571 ;  Niblack, 
Ben.  Soc  ed.  1888,  p.  23,  f  20;  Bacon,  Ben. 
Soc.  new  ed.  1894,  p.  135,  §  84. 

The  laws  of  this  state  applicable  to  this 
class  of  corporations  do  not  authorize  the 
making  of  by-laws  such  as  the  one  in  ques- 
tion. 

Rev.  Stat.  1899,  f  1403;  People  ex  rel. 
Sohmitt  v.  Saint  Frandsous  Benev.  Boo.  24 
How.  Pr.  216;  People  ex  reU  Gray  v.  Medi- 
cal Soc.  24  Barb.  571;  Niblack,  Ben.  Soc.  ed. 
1888,  p.  53,  §  44. 

Defendant  is  a  fraternal  beneficial  society 
as  distinguished  from  a  mere  religious  so- 
ciety. Members  to  whom  certificates  are  is- 
sued acquire  property  rights.  Any  by-law 
not  necessary  to  preserve  and  protect  such 
rights  is  unreasonable  and  void. 

Mo.  Const,  art.  2,  §  8;  People  ex  rel. 
Schmitt  v.  Saint  Frandsous  Benev.  Soc.  24 
How.  Pr.  216 :  Mulroy  v.  Supreme  Lodge  K. 
of  H.  28  Mo.  App.  471 ;  Com.  v.  St.  Pati*ok*s 
Benev.  Soc.  2  Binn.  441,  4  Am.  Dec.  453; 
Niblack,  Ben.  Soc.  ed.  1888,  p.  30,  f  26; 
Bacon,  Ben.  Soc.  new  ed.  1894,  p.  137,  S  85. 

There  being  no  occasion  for  a  confession, 
the  by-law.  even  though  valid,  does  not  con- 
stitute a  defense;  hence  the  demurrer  was 
properly  sustained.  The  law  does  not  ask 
•of  anyone  to  do  that  which  is  unnecessary: 
nor  will  the  law  presume  that  Franta  had 
«inned. 

Matt  v.  Roman  Catholic  Mut.  Protective 
floe.  70  Iowa,  455,  30  N.  W.  799. 
^  Where  the  suspension  of  a  member  of  a 
mutual  benefit  society  by  his  lodge  is  with- 
out jurisdiction — as  where  it  takes  place 
upon  a  charge  of  which  the  lodge  has  no  ju- 
risdiction to  try  him — his  expulsion  is  null 
and  void,  and,  being  so,  it  is  not  incumbent 
upon  him  to  take  steps  to  have  it  reversed 
in  a  higher  judicatoiy  of  the  order. 

Glardon  v.  Supreme  Lodge  K.  of  P.  50  Mo. 
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App.  50;  Hoeffner  v.  Grand  Lodge  G.  0.  of 
H.  41  Mo.  App.  359;  Mulroy  v.  Supreme 
Lodge  K.  of  H.  28  Mo.  App.  463. 

Valliant,  J.,  delivered  the  opinion  of  the) 
court: 

Plaintiffs  are  the  miner  children  of  Peter 
Franta,  deceased,  who,  in  his  lifetime,  had 
been  a  member  of  the  defendant  corporation, 
which  is  a  fraternal  beneficiary  society  in- 
corporated under  the  laws  of  this  state,  and 
the  suit  is  to  recover  on  a  benefit  certificate 
or  quasi  life  insurance  policy  for  $1,000  is- 
sued by  the  society  to  plaintiff's  father.  The 
answer  of  the  defendant  pleads  that  it  is  an 
association  of  persons  who  are  members  of 
the  Roman  Catholic  Church;  that  by  its  con- 
stitution no  person  can  be  a  member  who  is 
not  a  Roman  Catholic,  and  who  does  not  per- 
form his  duties  as  required  by  the  church, 
and  that  one  of  those  duties  is  to  go  to  con- 
fession, and  receive  the  sacrament  of  the  holy 
communion  every  year  during  Easter  time, 
and  the  constitution  and  by-laws  require 
every  member  to  perform  that  duty,  and  to 
produce  to  the  society  a  certificate  of  the 
priest  that  he  had  done  so,  or,  failing  there- 
in, the  society  has  the  authority  to  suspend 
him  indefinitely,  or  for  such  time  as  it  may 
deem  just,  first  giving  him  an  opportunity 
to  clear  himself  of  the  charge;  that  every 
applicant  for  membership  in  the  association 
is  required  to  sign  an  agreement  that  he  will 
be  governed  by  its  constitution  and  laws,  and 
the  plaintiff's  father  signed  such  agreement, 
and  was  admitted  to  membership  thereupon; 
that  plaintiff's  father  did  not  receive  the 
sacrament  of  the  holy  communion  during 
Easter  in  1896,  and  was  charged  in  the  so- 
ciety with  that  omission,  and  in  a  regular 
meeting  he  admitted  the  truth  of  the  charge, 
and  thereupon  in  due  course  the  society  sus- 
pended him  from  membership  indefinitely, 
and  he  died  while  so  suspended ;  that  by  the 
laws  of  the  order  a  suspended  member  lost 
all  benefits  during  his  suspension.  The 
plaintiffs  demurred  to  that  plea,  and  the 
court  sustained  the  demurrer  on  the  ground 
that  the  provision  of  the  law  of  the  defend- 
ant society  was  in  violation  of  $  5,  art.  2, 
of  the  Constitution,  and,  defendant  not 
pleading  further,  judgment  for  the  plaintiffs 
was  rendered  for  $1,069.16,  from  which  the 
defendant  appeals. 

The  only  question  in  the  case  is  whether 
persons  of  any  religious  denomination  may 
form  a  corporation  under  our  statutes  in 
reference  to  fraternal  beneficiary  societies, 
and  by  its  laws  limit  its  membership  to  per- 
sons of  the  same  religious  belief,  and  suspend 
or  expel  a  member  for  failure  to  observe  a 
duty  prescribed  by  the  church  and  required 
by  the  law  of  the  corporation.  The  clause 
of  our  Constitution  which  the  circuit  court 
adjudged  to  have  been  violated  by  the  law 
of  the  defendant  corporation  is  9  5  of  the 
Bill  of  Rights,  and  is  in  these  words:  "That 
all  men  have  a  natural  and  indefeasible 
right  to  worship  Almighty  God  according  to 
the  dictates  of  their  own  conscience;  that 
no  person  can,  on  account  of  his  religious 
opinions,  be  rendered  ineligible  to  any  of* 
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fice  of  trust  or  profit  under  this  state,  nor 
be  disqualified  from  testifying,  or  from 
serving  as  a  juror;  that  no  human  authority 
can  control  or  interfere  with  the  rights  of 
conscience;  that  no  person  ought,  by  any 
law,  to  be  molested  in  his  person  or  es- 
tate on  account  of  his  religious  persuasion 
or  profession;  but  the  liberty  of  conscience 
hereby  secured  shall  not  be  so  construed  as 
to  excuse  acts  of  licentiousness,  nor  to  justi- 
fy practices  inconsistent  with  the  good  or- 
der, peace,  or  safety  of  this  state,  or  with  the 
rights  of  others."  When  we  consider  the 
purely  voluntary  character  of  the  Bociety 
in  question ;  that  no  one  can  be  brought  into 
its  membership  but  by  his  own  free  will,  nor 
restrained  to  Keep  his  membership  when  he 
wishes  to  withdraw ;  that  he  can  be  admitted 
only  on  terms  and  conditions  upon  which  he 
ana  the  society  mutually  agree;  that  he  can 
be  expelled  or  suspended  only  in  conformity 
to  laws  of  the  society  which  he  has  agreed 
he  would  obey  and  submit  to;  and  when  we 
also  consider  that  by  expulsion  or  suspension 
he  is  deprived  of  no  right  or  privilege  which 
he  holds  independent  of  the  society,  which 
was  not  created  by  the  society  itself,  and 
which,  in  so  far  as  it  may  have  assumed  the 
character  of  a  right,  is  purely  contractual, 
And  depends  for  its  continuance  on  the  ob- 
servance of  the  terms  of  the  contract, — it 
would  be  a  strange  construction  of  the  clause 
of  the  Constitution  guaranteeing  freedom  of 
conscience  if  we  should  interpret  it  to  mean 
that  one  under  those  circumstances  was  en- 
titled to  receive  the  fruits  of  his  contract, 
while  declining  from  scruples  of  conscience 
to  perform  the  conditions  which  entitle  him 
to  the  same.  The  defendant  corporation  is 
organized  under  article  10,  chap.  42,  Rev. 
Stat.  1889.  Fraternal  beneficiary  corpora- 
tions necessarily  have  the  character  of  fra- 
ternal or  social  community.  That  is  their 
foundation.  The  pecuniary  benefit  or  quasi 
insurance  that  the  law  allows  to  be  con- 
tracted for  is  merely  incidental  to  the  social 
or  fraternal  character.  The  language  of  the 
statute  specifying  the  purposes  for  which 
corporations  under  that  article  may  be 
formed  is  "for  benevolent,  religious,  scien- 
tific, fraternal,  beneficial,  or  educational 
purposes."  Insurance  is  not  one  of  the  funda- 
mental purposes  for  which  a  corporation, 
under  that  article,  may  be  formed.  When 
the  purpose  is  to  form  a  life  insurance  com- 
pany on  the  assessment  plan,  the  organisa- 
tion must  be  effected  under  another  statute 
enacted  for  that  purpose.  Having  pre- 
scribed the  purposes  for  which  such  corpora- 
tions may  be  formed,  and  the  procedure  for 
their  organization,  the  statute  goes  on  to 
confer  upon  fraternal  beneficiary  associa- 
tions the  power  to  make  provision  by  assess- 
ments to  pay  benefits  to  the  families  or  de- 
pendents of  deceased  members,  and  to  their 
sick  or  disabled  members  living;  but  it 
avoids  the  word  "insurance"  in  that  connec- 
tion, and  expressly  exempts  such  societies 
from  the  operation  of  the  insurance  laws  of 
the  state.  Benefit  certificates  issued  by  such 
societies  have  some  of  the  characteristics 
of  life  insurance  policies,  and  are  enforced 
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in  the  courts  according  to  the  contract;  but 
there  is  something  more  in  the  contract  evi- 
denced by  such  a  certificate  than  there  is  in 
that  evidenced  by  an  ordinary  life  insurance 
policy.  These  societies  are  sometimes  re- 
ferred to  as  organized  for  charitable  pur- 
poses; but  death  losses  on  such  benefit  cer- 
tificates are  not  to  be  classed  under  that 
head,  for  they  are  enforced  according  to  the 
terms  of  the  contract;  and  even  sick  bene- 
fits do  not  fill  the  legal  meaning  of  the  word 
"charity,"  because  they  are  limited  to  the 
members  of  the  society.  An  act,  to  be 
charitable  in  a  legal  sense,  must  be  de- 
signed for  "some  public  benefit  open  to  an  in- 
definite and  vague  number ;  that  is,  the  per- 
sons to  be  benefited  must  be  vague,  uncer- 
tain, and  indefinite  until  they  are  selected  or 
appointed  to  be  the  particular  beneficiaries 
of  the  trust  for  the  time  being.  .  .  . 
Money  contributed  by  the  members  of  a  club 
to  a  common  fund,  to  be  applied  to  the  re- 
lief and  assistance  of  the  particular  mem- 
bers of  the  club  when  in  sickness,  want  of 
employment,  or  other  disability,  is  not  a 
charitable  fund,  to  be  controlled  by  a  court 
of  equity."  Perry,  Tr.  5  710.  It  is  not 
charity  to  give  to  your  friend  because  of 
friendship,  nor  to  your  associate  in  a  societv 
because  of  your  duty  imposed  by  the  laws  of 
that  society.  Charity,  in  the  legal  sense, 
has  been  illustrated  by  reference  to  the  cus- 
tom of  the  ancient  Jews  to  leave  at  random  a 
sheaf  of  corn  here  and  there  in  the  field  for 
the  poor  gleaners  who  followed  the  harvest- 
ers, it  being  unknown  who  would  get  it 
Therefore  there  is  nothing  in  the  idea  of  a 
charitable  trust  to  influence  the  decision  in 
this  case.  If  the  plaintiffs  are  entitled  to 
recover,  it  must  be  upon  the  theory  that 
their  father  held  a  contractual  relation  with 
the  defendant  corporation  at  the  time  of  his 
death,  which  entitled  him  to  membership 
therein,  and  the  benefits  incident  to  such 
membership. 

Fraternal  beneficiary  societies  appear  to 
have  received  the  approbation  and  encour- 
agement of  the  legislatures  in  many  of  the 
states,  and  have  greatly  increased  in  num- 
ber and  in  the  volume  of  their  peculiar  in- 
surance within  the  last  twenty  years.  Such 
has  certainly  been  their  history  in  Missouri. 
This  encouragement  has  arisen  from  the  fact 
that  in  their  dealings  with  the  families  of 
their  deceased  members  they  have  not  been 
influenced  alone  by  the  strict  letter  of  their 
contractual  obligation,  but  also  to  a  great 
extent  by  that  spirit  of  fraternity  which  is 
the  life  of  their  organizations.  It  not  in- 
frequently happens  that  the  dues  or  assess- 
ments of  an  unfortunate  sick  member  are 
1>aid  by  the  members  of  his  subordinate 
odge,  or  out  of  its  treasury,  to  keep  him  in 
rood  standing,  in  the  face  of  impending 
death,  for  the  very  purpose  of  securing  the 
payment  of  the  benefit  fund  to  his  family. 
Such  is  not  the  conduct  of  mere  strangers 
with  each  other,  or  of  those  who  are  bound 
only  by  the  ties  of  a  contract  of  insurance. 
And  the  law  recognizes  in  that  spirit  of  fra- 
ternity not  only  a  guaranty  of  life  insurance 
when  the  member  dies,  but  also  the  develop- 
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ment  of  better  character  among  the  members 
while  living,  and  thus  the  state  derives 
a  moral  benefit.  But  the  idea  of  fraternity 
on  which  these  societies  are  founded  is  not 
that  of  the  mere  abstract  principle,  which 
includes  all  mankind;  it  is  rather  fraternity 
in  the  concrete,  embracing  only  those  who 
have  some  feature  common  to  themselves, 
but  not  universal,  which  renders  them  for 
that  reason  a  separate  and  peculiar  band  of 
friends  or  associates,  distinct  from  the  rest 
of  the  world.  Such  a  peculiar  quality,  com- 
mon to  them,  but  distinguishing  them  from 
mankind  in  general,  is  absolutely  essential 
to  a  fraternal  society,  and  it  alone  distin- 
guishes these  societies  in  their  conduct  from 
life  insurance  companies  on  the  assessment 
plan.  In  the  invitation  that  our  statute 
gives  to  the  people  to  form  such  societies  it 
does  not  specify  what  sentimental  bonds  of 
union  may  be  used  for  that  purpose.  What- 
ever sentiment  a  number  of  men  may  have 
in  common  and  peculiar  to  themselves,  which 
draws  them  together  for  a  purpose  that  is 
not  immoral  or  inimical  to  the  state,  may 
be  made  by  them  essential  to  admission  to 
membership  in  their  society,  and  it  follows 
as  a  corollary  it  may  be  made  essential  to 
retention  of  such  membership.  If  men  of  a 
particular  religious  faith  prefer  to  be  asso- 
ciated with  those  of  that  faith,  and  desire 
to  form  a  corporation  composed  alone  of 
members  who  are  in  harmony  with  them  on 
that  subject,  there  is  nothing  in  our  law  to 
forbid  them.  But  a  fraternal  beneficiary 
society  founded  on  and  limited  to  such  mem- 
bership is  in  no  sense  a  religious  corpora- 
tion. It  is  not  formed  to  teach  or  propagate 
the  religious  faith,  but  to  cultivate  the  Bpir- 
it  of  fraternity  among  its  members  who  are 
of  that  faith,  and  incidentally  to  provide  a 
pecuniary  benefit  for  them  and  their  fam- 
ilies as  the  statute  contemplates.  And  if  the 
corporation  may  lawfully  prescribe  as  a  con- 
dition precedent  to  admission  to  membership 
that  the  applicant  be  one  who  is  a  member 
in  good  standing  of  a  certain  church,  and 
who  conforms  to  its  teachings,  it  may  also 
prescribe  as  a  condition  subsequent  to  re- 
taining his  membership  in  the  corporation 
that  he  continue  in  good  standing  in  the 
church  and  in  observance  of  its  requirements. 
The  corporation  does  not  thereby  become 
a  progaganda  of  religious  dogma,  but  only 
secures  to  its  members  that  exclusive  con- 

Snial  association  which  it  promised.  The 
asonic  fraternity  is  generally  reputed  to 
be  a  society  having  for  one  of  its  objects,  at 
least,  the  practice  of  charity  in  its  broad- 
est sense,  yet  a  corporation  known  as  the 
United  Masonic  Benefit  Association,  which 
was  only  a  life  insurance  company  on  the  as- 
sessment plan,  and  in  no  sense  a  charitable 
society,  had  prescribed  as  a  qualification  for 
membership  that  the  applicant  be  a  Mason 
in  good  standing,  and  it  was  held  that  a  by- 
law of  the  corporation  declaring  that,  upon 
a  member  thereof  ceasing  to  be  a  member 
in  good  standing  of  the  Masonic  fraternity, 
ipso  facto,  forfeited  his  membership  in  the 
corporation,  was  valid.  Ellerbe  v.  Faust, 
119  Mo.  650,  25  L,  R.  A-  149,  25  S.  W.  390. 
MLR.A. 


In  that  case  the  purpose  of  the  corporation 
was  life  insurance,  and  it  had  nothing  to  do 
with  teaching  or  propagating  the  tenets  of 
Masonry;  yet  it  was  held  that,  as  it  waa 
a  mutual  society,  and  those  who  had  organ- 
ized and  composed  it  had  seen  fit  to  limit 
their  association  to  Masons  in  good  standing, 
no  one  not  belonging  to  that  class  could  come 
into  it,  or,  being  in,  no  one  ceasing  to  be  of 
the  class  could  remain  in.  The  clause  of 
the  constitution  invoked  in  the  case  at  bar  as 
much  protects  a  man  in  refusing  to  be  or  to 
remain  a  Mason  against  his  conscience  as 
it  does  in  refusing  to  be  or  to  remain  a  mem- 
ber of  a  particular  church.  The  law  is  not 
greatly  concerned  in  guarding  a  man  in  that 
freedom  of  conscience  which  would  permit 
him  to  enter  into  a  contract,  and  keep  it  to 
the  extent  that  it  suits  him,  and  repudiate  it 
otherwise.  If  the  father  of  the  respondents 
in  this  case  acquired  any  rights  which  he  or 
they  could  enforce  against  this  corporation, 
it  was  by  virtue  of  an  express  contract, 
which  prescribed  the  terms  upon  which  he 
was  admitted  to  membership,  and  as  ex- 
pressly prescribed  the  conditions  necessary 
to  be  observed  on  his  part  to  continue  that 
membership;  and  the  terms  of  continuing 
were  exactly  the  same  as  the  terms  of  ad- 
mission, lie  expressly  represented  as  a  con- 
dition to  hiB  admission  that  he  was  a  mem- 
ber of  the  Roman  Catholio  Church,  and  that 
he  observed  its  laws,  and  would  continue  to 
do  so  while  he  remained  a  member  of  the 
corporation;  and  that,  if  he  should  cease  to 
conform  to  the  laws  of  the  church  in  the  par- 
ticular mentioned  in  the  answer,  he  express- 
ly agreed  that  the  corporation  might  suspend 
or  expel  him,  and  thereby  exclude  him  from 
its  benefits.  Under  the  Constitution  and 
laws  of  this  state  a  man  cannot  be  coerced 
into  observing  the  sacraments  of  any  church, 
and,  even  if  he  should  enter  into  a  solemn 
contract  to  do  so,  he  is  free  to  break  the  con- 
tract, and  for  breaking  it  he  cannot  be  de- 
prived of  any  right  that  he  has  independent 
of  it.  But  if,  by  the  contract,  a  special  bene- 
fit is  created  for  him,  he  cannot  break  the 
contract  and  have  the  benefit  too.  The  court 
of  appeals  of  Kentucky,  passing  on  exactly 
the  question  we  are  now  discussing,  said: 
"But,  apart  from  this,  we  cannot  see  that 
appellee's  rules  are  in  any  way  inconsistent 
with  the  Constitution  of  Kentucky.  The 
plaintiff  never  acquired  the  right  to  be  thus 
watched  and  cared  for  in  sickness,  and  to 
have  his  family  provided  for  after  his  death, 
except  upon  the  condition  that  he  performed 
certain  religious  duties  required  of  mem- 
bers of  the  Roman  Catholic  Church.  Those 
duties  were  to  be  performed  every  year  dur- 
ing his  membership,  in  order  to  keep  alive 
the  corresponding  obligations  of  his  fellow 
members.  This  right  was  at  most  but  a  con- 
ditional one,  and  has  never  been  'diminished' 
by  any  act  of  the  society's.  ...  To  com- 
pel them  [other  members  of  the  society]  to 
watch  and  care  for  plaintiff  in  times  of  sick- 
ness, and  contribute  to  the  support  of  his 
family  after  death,  when  they  have  only 
agreed  to  do  this  for  those  who  remain  true 
to  their  church,  would  be  to  disregard  and 
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trample  upon  that  mutuality  which  lies  at 
the  foundation  of  all  contracts.  .  .  . 
The  religious  liberty  of  every  denomination 
in  this  land  demands  that  no  such  principle 
us  this  be  declared  as  the  law  of  Kentucky." 
hitter  v.  German  Roman  Catholic  St.  AXoy- 
eius  Soc.  4  Ky.  L.  Rep.  871.  And  to  like 
effect  also  is  Matt  v.  Roman  Catholic  Mut. 
Protective  Soc.  70  Iowa,  455,  30  N.  W.  799. 
If  any  court  of  last  resort  has  ever  held 
to  the  contrary,  our  attention  has  not  been 
drawn  to  the  case. 


The  facts  stated  in  the  defendant's  plea 
constituted  a  complete  defense  to  the  plain- 
tiffs' cause  of  action,  and  the  court  erred  in 
sustaining  the  demurrer. 

The  judgment  is  reversed,  and  the  causa 
remanded  to  the  Circuit  Court  to  be  pro- 
ceeded with  according  to  the  law  as  herein 
expressed. 

All  concur.      j 

Rehearing  denied* 


MICHIGAN  SUPREME  COURT. 


Franciszk  MAZURKIEWICZ 
v. 

St   ADELBERTUS  SOCIETY  OF  GRAND 
RAPIDS,  Plff.  in  Certiorari. 


( 


.Mich. 


) 


1.  A  by-law  prohibiting  members  from 
beina*  connected  with  societies  not 
approved  by  a  particular  church  is  au- 
thorized by  a  provision  In  the  statute  author- 
ising the  Incorporation  of  mutual  benefit  so- 
cieties that  they  shall  have  power  to  establish 
rules  for  the  regulation  of  the  affairs  of  the 
corporation  not  contrary  to  the  laws  of  the 
state  or  United  States,  and  to  decide  the  nec- 
essary qualifications  of  membership. 

a.  One  who  Joins  a  mntnal  benefit  so- 
ciety whose  by-laws  provide  that  no 
one  can  be  a  member  of  it  who  is  a  mem- 
ber of  a  society  not  approved  by  a  particular 
church  cannot  complain  if  he  is  expelled  from 
the  society  for  membership  in  a  society  pro- 
hibited by  such  church. 

(June  17,  1901.) 

CERTIORARI  to  the  Circuit  Court  for 
Kent  County  to  review  an  order  rein- 
stating relator  in  a  mandamus  proceeding 
as  a  member  of  the  defendant  society.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  McKnight  A  McAllister,  for 
plaintiff  in  certiorari: 

The  by-laws  restricting  members  are  not 
contrary  to  the  laws  of  the  United  States 
or  this  state,  and  are  not  void  as  being 
against  public  policy,  and  therefore  the  same 
«re  valid  and  binding  on  each  member. 

Bretzlaff  v.  Evangelical  Lutheran  St.  John 
Sick  Ben.  Soc.  7  Det  L.  N.  442,  83  N.  W. 
1000;  3  Am.  &  Eng.  Enc  Law,  2d  ed.  pp. 
1081-1083;  1  Bacon,  Ben.  Soc.  §  217;  Dou- 
ville  v.  Farmers9  Mut.  F.  Ins.  Co.  113  MLK 
158,  71  N.  W.  517;  13  Am.  &  Eng.  Enc.  Law, 
2d  ed.  p.  1070. 

A  person  who  joins  such  a  society  is  bound 
by  the  charter  and  by-laws,  which  are  a  part 
of  his  contract. 

Douville  v.  Farmers9  Mut.  F.  Ins.  Co.  113 
Mich.  158,  71  N.  W.  617;  Van  Poucke  ▼. 
Set  her  land  St.  Vincent  De  Paul  Soc.  63 
Mich.  378,  20  N.  W.  863. 

Note. — See,  in  connection  with  this  case,  the 
preceding  case  of  Franta  v.  Bohemian  Roman 
Catholic  Central  Union. 

64  L.  IL  A. 


Messrs.  Dunham  A  Malcolm,  for  da* 
fendant  in  certiorari: 

The  by-law  constituting  subdiv.  c,  f  5, 
of  art.  12.  is  not  binding  upon  any  member  of 
the  respondent  society,  because  it  is  against 
public  policy,  unreasonable  and  void,  and  is 
such  a  by-law  as  is  not  within  the  power  of 
the  society  to  pass  under  the  express  and  im- 
plied terms  of  its  charter. 

This  by-law  was  undoubtedly  reasonable, 
legal,  and  binding  upon  the  members  of  the 
unincorporated  society. 

Courts  have  no  power  to  determine 
whether  Buch  a  by-law  is  reasonable  or  un- 
reasonable in  an  unincorporated  society. 

The  theory  of  a  voluntary  society  is  found- 
ed upon  the  idea  that  men  shall  come  to- 
gether of  their  own  free  will  and  accord,  and 
be  bound  by  such  laws  as  shall  be  passed  in 
the  manner  agreed  upon. 

Where  an  unincorporated  society  becomes 
incorporated  under  a  general  law,  the  pro- 
visions of  its  constitution  and  by-laws  be- 
come subject  to  the  rules  of  law  governing 
the  provisions  of  the  constitution  and  by- 
laws of  corporations.  The  court  will,  upon 
proper  application,  determine  whether  such 
provisions  are  reasonable  and  necessary  to 
effect  the  object  for  which  the  society  was 
incorporated. 

State  ew  rel.  Waring  v.  Georgia  Medical 
Soc.  38  6a.  008,  95  Am.  Dec  408;  Niblack 
Ben.  Soc.  If  25,  26. 

The  by-law  in  question  may  have  been  a 
proper  by-law  of  the  Polish-Roman  Mutual 
Society,  and  yet  be  absolutely  void  as  a  by- 
law of  the  respondent  society. 

Where  a  societv  is  organized  and  incor- 
porated for  beneficial  and  benevolent  pur- 
poses, under  the  statute  of  the  state,  a  mem- 
ber may  not  be  deprived  of  his  rights  in  the 
society  by  a  by-law  not  necessary  for,  or 
connected  with,  the  purposes  and  objects  of 
the  society,  and  relating  to  religious  disci- 
pline, even  though  he  may  have  assented  to 
it. 

People  er  rel.  Schmitt  v.  Saint  Francisous 
Benev.  Soc.  24  How.  Pr.  210;  People  cm  rel. 
Stewart  v.  Young  Men's  Father  Matthew 
Total  Abstinence  Benev.  Soc.  No.  1,  41 
Mich.  67,  1  N.  W.  931 ;  Niblack,  Ben.  Soc  V 
44. 

Only  such  by-laws  can  be  held  valid  as 
are,  in  their  operation,  fairly  within  the  as- 
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•ocinte  purposes  expressed   in  the  constitu- 
tion. 

Duke  v.  Fuller,  9  N.  H.  536,  32  £m.  Dee. 
392;  Ashton  v.  Dashaway  Asso.  84  Cal.  61, 
7  L.  R.  A.  809,  22  Pac.  660,  23  Pac.  1091 ; 
Supreme  Council,  A.  L.  of  B.  v.  Perry,  140 
Mass.  592,  5  N.  £.  634;  Sherry  v.  Plasterer*? 
Union,  139  Pa.  470,  20  Atl.  1062;  Presbyter- 
tan  Mut.  Assur.  Fund  v.  Allen,  100  Ind.  599, 
7  N.  E.  317;  Diligent  Fire  Co.  v.  Com.  75 
Pa.  296;  3  Am.  &  Eng.  Enc.  Law,  2d  ed.  p. 
1062. 

By-laws,  in  order  to  be  valid,  must  be  uni- 
form in  their  operation, — that  is,  they  must 
be  binding  upon  all  members  alike. 

3  Am.  £  Eng.  Enc.  Law,  2d  ed.  p.  1064. 

The  respondent  society  does  not  pretend 
to  enforce  this  by-law  against  any  of  its 
members  who  were  members'  of  the  Polish- 
Roman  Catholic  Mutual  Society. 

People  ex  rel.  Roehler  v.  Mechanics'  Aid 
Boo.  22  Mich.  86;  People  ew  rel.  Pulford  v. 
Detroit  Fire  Department,  31  Mich.  458; 
People  ew  rel.  Stewart  v.  Young  Men's  Fath- 
er Matthew  Total  Abstinence  Benev.  Boc.  No. 
J,  41  Mich.  67,  1  N.  W.  931;  Allnutt  v.  Sub- 
sidiary High  Court,  U.  8.  A.  0.  of  F.  62 
Mich.  110,  28  N.  W.  802;  Erd  v.  Bavarian 
Nat.  Aid  d  Relief  Asso.  67  Mich.  233,  34 
N.  W.  555. 

The  qualification  for  membership  in  a 
benefit  society  is  one  thing,  while  the  quali- 
fication for  membership  in  a  religious  so- 
ciety is  quite  another.  The  one  is  civil,  the 
other  religious.  The  one  is  authorized  by 
the  statute,  the  other  is  wholly  alien  to  its 
intents  and  purposes. 

Niblack,  Ben.  Soc.  §  44;  People  ex  rel. 
Bchmitt  v.  Saint  Franciscus  Benev.  Soc.  24 
How.  Pr.  216. 

The  by-law  in  question  is  not  necessary 
lor,  or  connected  with,  the  purposes  and  ob- 
jects of  a  benevolent  society,  or  with  those 
of  the  respondent  society,  as  indicated  by  its 
articles  of  incorporation;  and  although  one 
may  have  assented  to  submit  to  such  a  by- 
law, it  is  not  legally  binding  upon  him,  and 
he  may  ignore  it  at  any  time  without  danger 
of  forfeiting  his  rights  in  such  society. 

Niblack,  Ben.  Soc.  §  44;  Carton  v.  Father 
Matthew  United  Benev.  Soc.  3  Daly,  20; 
Com.  v.  St.  Patrick's  Benev.  Soc.  2  Binn. 
441,  4  Am.  Dec.  453;  People  ew  rel.  Gray  v. 
Medioal  Soc.  24  Barb.  571 ;  Leech  v.  Harris,  2 
Brewst.  (Pa.)  571;  3  Am.  &  Eng.  Enc.  Law, 
2d  ed.  p.  1062. 

A  member  of  a  corporation,  whether  it  be 
municipal,  eleemosynary,  or  private,  is  in  the 
enjoyment  of  a  franchise,  the  right  to  which 
is  not  derived  from  the  body,  but  is  created 
by  statute  or  exists  by  prescription,  and, 
therefore,  cannot  be  taken  away  by  the  act 
of  the  corporation,  except  in  certain  extreme 
cases. 

Rew  v.  Liverpool,  2  Burr.  723. 

Offenses  against  corporate  duty  consist 
of  "things  done  that  work  to  the  destruction 
of  the  body  corporate,  or  to  the  destruction 
of  the  liberties  and  privileges  thereof." 

Angell  &  A.  Priv.  Corp.  349 ;  2  Kent,  Com. 
297;  People  ew  rel.  Cray  v.  Medical  Soc.  24 
Barb.  571. 
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Where  the  charter  confers  upon  a  society 
the  right  to  expel  its  members  under  such 
rules  and  regulations  as  it  shall  adopt,  this* 
power  may  not  be  used  in  an  arbitrary  and 
unjust  manner,  and  without  regard  to  the 
objects  and  necessities  of  the  society. 

Niblack,  Ben.  Soc.  |  40;  State  ew  reL 
Graham  v.  Milwaukee  Chamber  of  Com- 
merce, 20  Wis.  63;  Earls' s  Case,  Carth.  173; 
Evans  v.  Philadelphia  Club,  50  Pa.  107;  Re 
Benevolent  Soc.  10  Phila.  19;  People  ew  reL 
Schmitt  v.  Saint  Franciscus  Benev.  Soc.  24- 
How.  Pr.  216;  State  ew  rel.  Kennedy  v.  Union 
Merchants'  Exchange,  2  Mo.  App.  96;  Swee- 
ney v.  Rev.  Hugh  McLaughlin  Beneficial  Soc, 
14  W.  N.  C.  466;  State  v.  Williams,  75  N. 
C.  134;  Com.  v.  St.  Patrick  Benev.  Soc.  £ 
Binn.  441,  4  Am.  Dec.  453;  People  ew  rel. 
Cray  v.  Medical  Soc.  24  Barb.  570;  Mulrop 
v.  Supreme  Lodge,  K.  of  H.  28  Mo.  App.  463 ; 
Ludowiski  v.  Polish  Roman  Catholic  St.  8- 
K.  Benev.  Soc.  29  Mo.  App.  337 ;  Com.  ew  reL 
Fischer  v.  German  Soc.  15  Pa.  251;  3  Am. 
&  Eng.  Enc.  Law,  p.  1072. 

The  respondent  society  is  possessed  of  real 
estate  of  the  value  of  upwards  of  $20,000,. 
which  upon  a  dissolution  of  said  society 
would  belong  to  its  members,  each  of  whom* 
would  be  entitled  to  his  distributive  propor- 
tion thereof.  The  relator  clearly  has  a 
vested  right,  not  only  in  the  property  inter- 
ests of  the  society,  but  also  in  the  benefit* 
which  necessarily  accrue  to  him  by  reason* 
of  his  membership. 

Lavalle  v.  Soctfti  St.  Jean  Baptiste  de 
Woonsocket,  17  R.  I.  685.  16  L.  R.  A.  392,. 
24  Atl.  467;  Allnutt  v.  Subsidiary  High 
Court.  U.  S.  A.  0.  of  F.  62  Mich.  110,  2a 
N.  W.  802. 

The  prohibition  against  the  Polish-Ameri- 
can Industrial  Society  did  not  exist  at  the 
time  the  relator  became  a  member  of  the  re- 
spondent society.  Ew  post  facto  laws  are- 
no  more  lawful  for  corporations  than  for 
states. 

People  ew  rel.  Pulford  v.  Detroit  Fire  De- 
partment, 31  Mich.  459;  Niblack,  Ben  Soc. 
S  22. 

Relator's  expulsion  from  the  respondent 
society  on  July  17,  1899,  was  without  any 
notice  whatever  of  such  contemplated  pro- 
ceeding. 

By-laws  which  vest  in  a  majority  of  the 
members  the  power  of  expulsion  for  minor 
offenses  are  void  pro  tanto. 

Evans  v.  Philadelphia  Club,  50  Pa.  107. 

Where  authority  is  given  to  suspend  or 
expel,  it  cannot  be  exercised  arbitrarily  or 
without  notice  and  a  chance  to  defend.  . 

Caine  v.  Benevolent  <£  Protective  O.  of  B. 
88  Hun,  157,  34  N.  Y.  Supp.  528;  Grand 
Grove,  U.  A.  0.  of  D.  v.  Garibaldi  Grove,  No. 
11,  U.  A.  0.  of  D.  105  Cal.  219,  38  Pac.  947 ; 
Sourwine  v.  Supreme  Lodge,  K.  of  P.  12  Ind* 
App.  447,  40  N.  E.  646;  Gay  v.  Farmers9 
Mut  Ins.  Co.  61  Mich.  245,  16  N.  W.  392; 
Stewart  v.  Lee  Mut.  F.  Ins.  Asso.  64  Miss. 
499,  1  So.  743;  Burlington  Voluntary  Relief 
Dept.  v.  White,  41  Neb.  547,  59  N.  W.  747. 

It  is  irregular  to  expel  a  member  without 
giving  him  an  opportunity  of  being  heard 
in  his  defense  before  the  society  at  large. 
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Com  em  rel.  Fischer  v.  German  Soc.  15 
Ttu  251 ;  Erd  v.  Bavarian  Nat.  Aid  A  Relief 
Aseo.  07  Mich.  233,  34  N.  W.  555;  Ni black, 
Ben.  Soc.  §  05;  State  em  rel.  Waring  v. 
Georgia  Medical  Boo.  38  Ga.  008,  95  Am. 
Dec.  408;  Medical  <6  Surgical  Soc.  v.  JVeatfc- 
erly,  75  Ala.  248;  People  em  rel.  Gray  v. 
Medical  Soc.  24  Barb.  570;  People  em  rel. 
Schtnitt  v.  Saint  Franciscan  Benev.  Soc.  24 
How.  Pr.  210. 

A  member  of  a  private  corporation  cannot 
be  expelled  without  any  notice  that  such  a 
proceeding  is  contemplated,  and  without  full 
opportunity  to  be  heard  in  reply  to  the 
charge  against  him,  since  such  a  proceeding 
it  abhorrent  to  all  reason. 

People  em  rel.  Pulford  v.  Detroit  Fire  De- 
partment, 31  Mich.  459;  Merrill,  Mandamus, 
f  108.  ' 

Long,  J.,  delivered  the  opinion  of  the 
court: 

This  was  an  application  for  a  mandamus, 
made  to  the  court  below  to  compel  the  re- 
spondent society  to  reinstate  relator  as  a 
member  of  that  society,  from  which  it  is 
claimed  he  has  been  unlawfully  expelled. 
There  are  only  two  questions  involved: 
(1)  Is  subdiv.  "c,"  S  5,  of  art.  12,  which 
reads  as  follows:  "No  member  of  the  St. 
Adelbertus  Aid  Society  of  Grand  Rapids, 
Michigan,  can  be  a  member  of  any  society 
that  is  not  approved  by  the  Roman  Catholic 
Church," — a  valid,  legal,  and  binding  by- 
law of  said  respondent  society T  (2)  Was 
relator  legally  expelled  from  the  respondent 
society  T 

It  appears  that  in  November,  1872,  there 
was  an  unincorporated  society  organized  in 
the  city  of  Grand  Rapids  under  the  name  of 
the  Polish  Roman  Catholic  Mutual  Society 
under  the  Guardianship  of  St.  Albert.  This 
unincorporated  society  adopted  certain  by- 
laws for  the  conduct  of  its  business,  and 
which  society  was  organized  as  an  adjunct 
of  St.  Albert's  Church  of  said  city,  and 
which  church  organization  was  composed 
entirely  of  Poles  of  the  Roman  Catholic 
faith.  The  society  existed  until  1892,  when 
several  of  its  members  desired  to  incorporate 
it,  and  did  so  in  the  month  of  November  of 
that  year,  under  the  corporate  name  of  St. 
Adelbertus  Aid  Society  of  the  City  of  Grand 
Rapids,  Michigan.  This  incorporation  was 
under  act  No.  165  of  the  Public  Acts  of  this 
state  for  the  year  1879.  It  was  provided  in 
■aid  articles  of  incorporation  as  follows: 
"The  purposes  and  objects  for  which  said 
corporation  is  formed  shall  be  to  provide 
for  the  relief  of  distressed  members,  the 
burial  of  the  dead,  and  such  other  benevolent 
and  worthy  purposes  and  objects  as  affect 
the  members  of  the  corporation."  Imme- 
diately upon  the  incorporation  of  the  Polish 
Roman  Catholic  Mutual  Society  under  the 
name  of  the  respondent  society,  it  adopted  as 
its  bv-Iaws  the  same  by-laws  that  had  gov- 
erned it  in  its  unincorporated  condition,  and 
one  of  which  by-laws  is  the  one  above  stated. 
On  October  2,  1894,  relator  became  a  mem- 
ber of  the  respondent  society.  In  the  year 
1895  he  became  a  member  of  the  Polish- 
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American  Industrial  Society.  On  July  17, 
1899,  respondent  undertook  to  remove  re- 
lator from  its  society,  and  claims  it  did  so 
for  the  reason  assigned  by  respondent  that 
the  Polish- American  Industrial  Society  was 
not  approved  by  the  Roman  Catholic  Church, 
and  that  this  was  a  violation  of  said  by- 
law. Relator  was  removed  from  the  re- 
spondent society  for  no  other  cause,  always 
having  paid  his  dues  promptly,  and  in  all 
respecte  had  conducted  himself  in  conformity 
to  the  by-laws  of  said  society.  At  the  time 
relator  was  removed,  all  other  members  of 
the  respondent  society  were  likewise  dis- 
missed and  removed  from  said  society  who* 
were  members  of  the  said  Polish- American 
Industrial  Society,  excepting  all  those  per- 
sons who  had  formerly  belonged  to  the  Pol- 
ish Roman  Catholic  Mutual  Society  under 
the  Guardianship  of  St.  Albert.  At  the  time 
relator  was  removed  from  the  respondent  so- 
ciety, there  were  many  members  of  it  who- 
were  also  members  of  the  Polish-American 
Industrial  Society,  but  which  members  had 
formerly  belonged  to  the  aforesaid  unincor- 
porated society.  All  such  members  were 
permitted  to  remain,  and  enjoy  all  rights., 
benefits,  and  privileges  of  the  respondent 
society,  for  the  sole  reason  that  they  had 
formerly  belonged  to  said  unincorporated 
society.  At  the  time  relator  became  a  mem- 
ber of  the  respondent  society  it  was  pos- 
sessed of  real  estate  of  the  value  of  at  least 
$20,000,  and  at  the  time  of  his  removal  from 
said  society  its  real  estate  was  worth  much 
more  than  that.  It  owned  a  large  and  valu- 
able club  house  located  upon  its  grounds  in 
the  city  of  Grand  Rapids,  where  its  business 
and  social  meetings  were  held.  At  the  time 
relator  joined  the  respondent  society,  its  by- 
laws provided  for  an  entrance  fee  of  from 
$4  to  $10,  depending  upon  the  applicant's 
&ge  ( |  7,  by-law  12 ) ;  that  a  yearly  tax 
of  $3,  payable  monthly,  as  dues,  must  be 

Said  by  each  member  (§  1,  by-law  12). 
ection  3  of  this  by-law  also  provides:  "It 
is  the  duty  of  every  member  to  confess  and 
receive  holy  communion  twice  a  year  in  the 
St.  Albert's  Church,  together  with  the  so- 
ciety, on  St.  Albert's  day,  as  a  patron  of  our 
church  and  society,  and  again  near  the  2d  of 
November,  on  Sunday,  as  a  yearly  remem- 
brance of  the  organizing  of  the  society." 
Section  8  of  the  same  by-law  provides: 
"For  the  reason  that  this  is  a  Catholic  so- 
ciety, it  should  therefore  be  under  the  guid- 
ance of  the  local  pastor."  By-law  14  pro- 
vides that,  "in  case  of  death  of  any  member 
or  member's  wife,  in  either  case  the  society 
is  to  pay  $50  for  funeral  expenses,  and  the 
amount  of  assistance  to  such  members  shall 
be  $3  per  week."  By-law  12  provides: 
"Every  member  of  this  society  shall  send 
his  children  to  the  Polish  school,  and,  if  a 
member  of  this  society  fails  to  live  up  to  the 
laws  of  this  society,  and  practices  other  im- 
moralities concerning  the  Catholic  Church, 
and  the  society  still  considers  him  a  member, 
in  that  case  the  local  pastor  reports  to  the 
society,  and  it  is  the  duty  of  the  society  to 
dismiss  such  member."  The  Polish-Ameri- 
can Industrial  Society,  to  which  relator  also 
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belonged,  provided  a  weekly  indemnity  of  $3 
in  case  of  sickness,  and  a  payment  of  $50 
for  funeral  expenses  of  a  member  or  his 
wife.  The  membership  of  the  respondent 
society  were  Poles  of  the  Roman  Catholic 
faith.  Father  Pongannus,  pastor  of  the  St. 
Albert's  Catholic  Church  of  this  city,  was 
a  member  of  the  respondent  society  from  the 
fact  of  his  being  the  local  pastor  of  said 
church.  During  the  whole  time  relator  was 
a  member  of  the  industrial  society,  respond- 
ent was  cognizant  of  the  fact,  solicited  and 
accepted  his  dues,  covering  a  period  from 
July,  1895,  to  October,  1899.  There  are 
many  members  now  of  the  respondent  soci- 
ety who  are  also  members  in  good  standing 
of  the  condemned  society  for  the  simple  and 
only  reason  that  they  were  members  of  the 
Polish  Roman  Catholic  Mutual  Society  prior 
to  1892.  On  the  evening  of  July  17,  1899, 
at  a  meeting  of  the  members  of  the  said  re- 
spondent society  in  its  hall  in  this  city,  the 
said  Father  Pongannus  came  into  said  meet- 
ing, and  took  the  president's  seat,  and  de- 
manded that  all  persons  present  who  were 
members  of  the  Polish- American  Industrial 
Society  should  leave  the  society.  There 
were  no  written  or  other  charges  preferred 
against  relator  except  the  said  statement  of 
Father  Pongannus.  Relator  asked  that  he 
might  be  heard  in  his  defense,  immediately 
whereupon  the  said  meeting  was  dismissed, 
and  relator  and  other  members  of  the  con- 
demned society,  save  the  excepted  members 
before  mentioned,  were  required  to  leave  the 
hall;  and,  after  they  had  gone  out,  and  the 
doors  closed,  a  resolution  was  passed  by  the 
remaining  members  of  respondent  society 
requiring  that  relator  and  the  others  who 
were  expelled  from  the  hall  renounce  their 
membership  in  the  Polish- American  Indus- 
trial Society  within  three  months,  or  stand 
dismissed  and  expelled  from  the  respondent 
society.  Relator  was  afterwards  notified  of 
this  resolution  by  personal  friends  of  his, 
who  remained  in  said  hall  while  said  resolu- 
tion was  passed;  but  he  continued  to  pay 
his  dues  for  three  months  thereafter,  wnen 
the  respondent  society  refused  to  accept  any 
further  dues,  and  refused  to  permit  relator 
to  enter  said  hall,  or  to  enjoy  any  of  the 
benefits  of  said  society,  and  since  which 
time  he  has  been  excluded  from  participat- 
ing in  either  the  business  or  social  gather- 
ings of  said  society  upon  its  premises.  On 
January  2,  1900,  without  any  notice  to  re- 
lator, the  respondent  society  passed  another 
resolution,  giving  relator  and  the  other  ex- 
pelled members  one  month's  time  in  which 
to  drop  out  of  the  Polish-American  Indus- 
trial Society  and  return  to  the  respondent 
society.  Relator  refused  to  give  up  his  pro- 
tection and  the  protection  of  his  family  in 
the  Polish-American  Industrial  Society,  and 
he  is  now,  and  has  been  since  July  17,  1899, 
excluded  from  all  the  benefits  and  privileges 
of  being  a  member  of  said  respondent  soci- 
ety. The  case  was  heard  in  the  court  be- 
low, testimony  taken,  and  the  whole  case 
considered  there.  The  case  comes  into  this 
court  by  writ  of  certiorari. 

The  return  made  by  the  court  below  fully 
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sets  out  the  facts  found.  Tfiat  court  found 
that  the  Polish- American  Industrial  Society 
was  not  at  any  time  under  the  ban  of  the 
Roman  Catholic  Church  prior  to  the  hearing 
of  the  case  in  May,  1900,  and  that  the  ban 
appears  to  consist  wholly  of  the  disapproval 
of  Father  Pongannus.  The  court  also  found 
that  the  respondent  society  is  the  owner  of 
real  estate  of  the  value  of  $20,000,  and  that 
the  order  of  dismissal,  if  valid,  not  only  dis- 
missed relator  from  said  society  after  pay- 
ing his  dues  therein  for  six  years,  but  also 
dismissed  others  who  had  been  paying  dues 
there  for  more  than  eighteen  years,  and  for 
no  other  reason  than  that  they  had  provided 
themselves  additional  weekly  indemnity  of 
$3  per  week  in  case  of  sickness  by  becoming 
members  of  the  Polish- American  Industrial 
Society.  The  act  under  which  the  respond- 
ent society  is  organized  (being  act  No.  155, 
Laws  1879)  provides  that  "any  ten  or  more 
persons,  residents  of  this  state,  desiring  to 
become  incorporated  for  benevolent  pur- 
poses, may  make  and  execute  under  their 
hands  and  seals  articles  of  association, 
which  said  articles  of  association  shall  be 
acknowledged  before  some  officer  of  this 
Btate,"  etc.  Subdivision  3  of  §  1  provides: 
"The  purposes  and  objects  for  which  said 
corporation  is  formed  shall  provide  for  the 
relief  of  such  distressed  members,  the  visi- 
tation of  the  sick,  the  burial  of  the  dead 
and  such  other  benevolent  and  worthy  pur- 
poses and  objects  as  affect  the  members  of 
the  corporation,"  etc.  Pursuant  to  the  pro- 
visions of  the  act,  articles  of  association 
were  filed,  setting  forth  the  purposes  of  the 
organization  in  the  language  of  subdivision 
3  of  the  act.  By-laws  were  adopted,  and 
subdiv.  "c,"  §  5,  of  art.  12,  as  above  set  forth, 
became  a  part  of  the  by-laws.  The  court 
below  found  this  by-law  unreasonable  and 
void,  for  the  reason  that  it  was  not  inci- 
dental to  or  necessary  for  the  carrying  out 
of  the  purposes  of  the  organization,  and  that 
the  relator  was  unlawfully  deprived  of  his 
rights  in  the  association.  The  conclusions 
of  the  court  below  cannot  be  sustained.  The 
act  under  which  the  respondent  society  was 
organized  provides  by  5  4  that  "said  corpo- 
ration shall  have  full  power  and  authority 
to  make  and  establish  rules  and  regulations 
for  the  regulation  and  governing  of  the  af- 
fairs and  business  of  said  corporation  and 
members  thereof  not  contrary  to  the  laws  of 
the  United  States  or  of  this  state,  to  decide 
as  to  the  necessary  qualifications  for  and 
who  shall  be  eligible  to  membership  therein, 
to  provide  for  the  election  of  members  and 
to  designate,  elect,  or  appoint  in  such  man- 
ner as  they  see  fit  by  the  rules  and  regula- 
tions such  officers  under  such  name  and  style 
as  they  shall  decide,  who  shall  exercise  such 
powers  and  such  supervision,  control,  and 
management  of  the  affairs  of  such  corpora- 
tion as  shall  be  delegated  to  them  respec- 
tively by  the  constitution,  rules,  regulations, 
and  by-laws  of  said  corporation."  Under 
the  power  thus  conferred,  the  respondent  so- 
ciety passed  the  by-law  in  controversy. 
Such  by-law  is  not  in  conflict  with  any  law 
of  the  United  States  or  of  this  state.    It  is, 
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therefore,  binding  upon  the  members  of  the 
•ocietv.  A  very  similar  question  was  pre- 
sented in  the  case  of  Bretzlaff  v.  Evangelical 
Lutheran  St.  John  Sick  Ben.  Soe.  (Mich.) 
7  Det  L.  N.  442,  83  N.  W.  1000.  Section  1, 
-art.  2,  of  the  constitution  of  that  society 
provided :  "Only  such  persons  can  be  mem- 
bers of  the  society  that  adhere  and  belong  to 
the  Evangelical  Lutheran  Church,  the  con- 
gregation belonging  to  the  synodical  confer- 
ence. They  must  lead  a  moral  and  virtuous 
life,  and  must  not  belong  to  any  secret  so- 
ciety, or  any  other  sick  benefit  society. 
Members  that  leave  the  above-named  church 
thereby  lose  their  membership  in  the  soci- 
ety." It  was  held  that  Mr.  Bretzlaff  was 
bound  by  this  provision  in  the  articles  of  the 
society,  and  that  it  was  not  unreasonable  or 
against  public  policy;  citing  note  to  13* Am. 
&  Eng.  Enc.  Law,  2d  ed.  p.  1079.  We  think 
the  present  case  falls  directly  within  the 
rule  there  laid  down.  A  person  who  joins 
such  a  society  is  bound  by  the  charter  and 
toy-laws,  which  are  a  part  of  his  contract. 
Douville  v.  Farmer**  Afut.  F.  Ins.  Co.  113 
Mich.  158,  71  N.  W.  517;  Van  Poucke  v. 
ft  ether  land  St.  Vincent  De  Paul  Soo.  63 
Mich.  378,  29  N.  W.  863. 

The  order  of  the  court  below  must  be  re- 
versed, with  costs  in  favor  of  respondent. 

The  other  Justices  concur. 


Emma  R.  GRAY 
e. 

H.   M.    LOUD   &    SONS    LUMBER    COM- 
PANY,  Impleaded,   etc. 


( 
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1.  One  obtaining;  a  contract  which  he 
falls  to  record,  for  the  conveyance  of  a 
parcel  of  a  tract  of  land  the  whole  of  which 
is  subsequently  mortgaged,  cannot  cast  the 
burden  of  the  mortgage  upon  subsequent  pur- 
chasers of  the  remainder  of  the  tract,  who 
have  e»  notice  of  his  rights,  he  not  having 
taken  possession  so  as  to  charge  the  subse- 
quent purchaser  with  constructive  notice. 

S.  Advantage  of  a  clause  In  a  mort- 
.  n-ttire  covering?  several  parcels  of 
land,  by  which  any  parcel  may  be  released 
upon  payment  of  a  certain  sum,  cannot  be 
taken  after  foreclosure  of  the  mortgage,  by  a 
purchaser  of  a  parcel  who  has  unsuccessfully 
sought  to  cast  the  whole  burden  of  the  mort- 
gage upon  subsequent  purchasers  of  the  re- 
maining parcels  who  purchased  before  the 
prior  conveyance  was  recorded. 

8.  A  purchaser  off  morta*ajred  property 
cannot  take  advantage  of  usury  In  the  mort- 
gage contract. 

(October  8,  1901.) 

(T ROSS-APPEALS  by  complainant  and  the 
J  defendant  corporation  from  a  decree  in 
chancery  of  the  Circuit  Court  for  Wayne 
County  in  a  proceeding  to  have  complain- 


ant's property  released  from  the  lien  of  a 
mortgage;  the  complainant  appealing  from 
so  much  as  refused  to  free  the  property  from 
the  lien;  and  the  defendant  corporation  ap- 
pealing from  so  much  as  refused  to  cast  the 
entire  burden  of  the  mortgage  upon  com- 
plainant's property.  Reversed  on  defend- 
ant's appeal 

The  facts  are  stated  in  the  opinion. 

Messrs.  Bacon  A  Yerkes,  for  complain- 
ant: 

Complainant,  having  purchased  and  sub- 
stantially paid  for  her  lot  before  lots  251, 
252,  and  253  were  sold  to  defendant's  gran- 
tors, although  her  conveyance  was  recorded 
subsequent  to  the  record  of  the  first  convey- 
ance of  the  other  lots,  was  entitled  to  have 
those  lots  sold  first  for  the  satisfaction  of 
the  mortgage. 

Cooper  v.  Bigly,  13  Mich.  464;  James  v. 
Hubbard,  1  Paige,  228;  Ellison  v.  Pecare, 
29  Barb.  333;  Ltbby  v.  Tufts,  121  N.  Y.  172, 
24  N.  E.  12. 

Where  it  would  be  inequitable  to  apply 
the  general  rule  all  the  parcels  should  bear 
the  burden  of  the  mortgage  pro  rata. 

Cooper  v.  Bigly,  13  Mich.  464;  Bernhardt 
v.  Lymburner,  85  N.  Y.  172;  Woods  v. 
Spalding,  45  Barb.  602;  Hill  v.  McCarter, 
27  N.  J.  Eq.  41. 

Complainant  was  entitled  to  have  her  lot 
released  at  ithy  time  from  the  mortgage  on 
payment  of  $300,  and  her  lot  should  not  be 
made  liable  to  more  than  that  amount  on 
foreclosure  of  the  mortgage,  and  any  excess 
over  that  amount  would  have  to  be  borne  by 
the  other  lots,  in  any  view  of  the  case. 

Clark  v.  Fontain,  135  Mass.  464. 

Payments  in  excess  of  the  legal  rate  of  in- 
terest should  be  applied  as  general  pay- 
ments on  the  mortgage  debt. 

Comp.  Laws  1897,  |§  4857,  4858;  Fretn 
v.  Murray,  118  Mich.  302,  76  N.  W.  495; 
Bateman  v.  Blake,  81  Mich.  227,  45  N.  W. 
831;  Gill  v.  Rice,  13  Wis.  649;  Reinback  v. 
Crabtrce,  77  111.  182. 

Mr.  William  H.  MoBryan,  for  defend- 
ant: 

It  was  complainant's  duty  to  record  her 
land  contract. 

Comp.  Laws  1897,  $  8988;  Balen  v.  Mer- 
rier, 75  Mich.  47,  42  N.  W.  666. 

That  duty  having  been  neglected,  she  has 
no  equity  existing  in  her  favor. 

Cooper  v.  Bigly,  13  Mich.  475. 

When  Richards  sold  to  Mann,  her  grantee 
was  clothed  with  all  her  rights  as  a  bona 
fide  purchaser,  and  when  Mann  conveyed  to 
the  Louds  they  in  turn  succeeded  to  all  the 
rights  and  privileges  to  which  Richards 
was  originally  entitled,  even  though  they 
may  have  had  actual  knowledge  of  the  Gray 
land  contract. 

Oodfroy  v.  Disbrow,  Walk.  Ch.  (Mich.) 
265. 

The  protection  which  the  recording  acta 
statute  gives  to  a  bona  fide  purchaser  does 
not  proceed   upon  the  theory,   and  is  not 


Note. — As  to  priority  of  unrecorded  deed 
over  subsequent  mortgage,  see.  In  this  series, 
Phelan  v.  Brady  (N.  Y.)  8  L  R.  A.  211. 

As  to  order  of  sale  of  parcels  of  mortgaged 
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land  previously  conveyed,  see  Boone  v.  Clark 
(III.)  5  L.  R.  A.  276.  and  cases  in  note  on  page 
282,  especially  ss  to  equitable  rights  of  first 
purchaser  on  page  284. 
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made  to  depend  upon  the  fact,  that  the  gran- 
tor at  the  time  of  such  conveyance  had  any 
interest  in  the  premises  whatever,  or  that 
any  passed  from  him  by  his  conveyance  to 
such  subsequent  purchaser.  It  is  not  by 
force  of  the  conveyances,  but  by  the  terms 
of  the  statute,  that  such  subsequent  pur- 
chaser acquires  title  to  the  premises. 

Burnt  v.  Berry,  42  Mich.  179,  3  N.  W. 
924;  Payne  v.  Avery,  21  Mich.  524;  Shot- 
well  v.  Harrison,  22  Mich.  421. 

The  recording  laws  protect  the  purchaser 
who  first  records  his  conveyance. 

Cooper  v.  Bigly,  13  Mich.  475;  Chapman 
v.  West,  17  N.  Y.  125;  Chase  v.  Woodbury, 
6  Cush.  143;  Brown  v.  Simons }  44  N.  H. 
475. 

The  register  act  applies  to  the  equitable 
right  which  is  acquired  by  a  purchaser  of 
a  parcel  of  the  mortgaged  property,  to  have 
the  residue  first  applied  to  the  payment  of 
the  mortgage  debt. 

LaFarge  F.  Ins.  Co.  v.  Bell,  22  Barb.  54; 
Montgomery  v.  Dorian,  6  N.  H.  255 ;  French 
v.  Cray,  2  Conn.  108;  4  Kent,  Com.  456; 
Brown  v.  Manter,  22  N.  H.  408;  Chapman 
v.  West,  17  N.  Y.  125. 

Any  particular  grantee  may  by  his  subse- 
quent omissions,  or  by  his  subsequent  deal- 
ings with  other  grantees,  disturb  the  order 
of  the  equities  in  his  own  favor,  and  create 
equities  in  behalf  of  other  owners,  and  even 
render  his  own  parcel  primarily  liable  as 
between  all  the  grantees. 

Pom.  Eq.  Jur.  8  1225;  Brown  v.  Bimons, 
44  N.  n.  475;  LaFarge  F.  Ins.  Co.  v.  Bell, 
22  Barb.  55;  Chapman  v.  West,  17  N.  Y. 
125;  New  York  L.  Ins.  d  T.  Co.  v.  Cutler, 

3  Sandf.  Ch.  178;  Jones,  Mortg.  4th  ed.  § 
1620;  McKinney  v.  Miller,  19  Mich.  142; 
Cooper  v.  Bigly,  13  Mich.  463. 

There  can  be  no  equities  superior  to  those 
of  bona  fide  purchasers  without  notice. 
Loomis  v.  Brush,  36  Mich.  47. 

Moore,  J.,  delivered  the  opinion  of  the 
court: 

On  the  22d  day  of  October,  1887,  com- 
plainant purchased  from  Hibbard  Baker,  by 
land  contract,  lot  No.  162  of  the  Waterworks 
subdivision  of  private  claim  257,  in  the 
township  of  Hamtramck,  county  of  Wayne, 
for  a  consideration  of  $500.  Fifty  dollars 
of  the  purchase  price  was  paid  at  the  date 
of  the  contract,  $50  and  interest  November 
25.  1887,  $300  and  interest  during  the  year 
1888,  $50  February  1,  1890,  and  the  final 
payment  of  $50  and  interest  April  1,  1890. 
Complainant  did  not  record  her  contract. 
The  lot  was  a  vacant  unimproved  one.  Com- 
plainant received  a  warranty  deed  of  the  lot 
from  Hibbard  Baker  and  wife,  in  pursuance 
of  said  contract,  on  the  22d  day  of  Septem- 
ber, 1890.  and  four  days  later  recorded  it. 
On  May  3,  1887,  Hibbard  Baker  and  How- 
ard G.  Meredith  executed  to  the  State  Sav- 
ings Bank  a  mortgage  on  45  lots  of  the  Wa- 
terworks subdivision  for  a  consideration  of 
$5,000,  which  mortgage  contained  the  fol- 
lowing clause:  "With  the  privilege  of  hav- 
ing any  lot  released  at  any  time  on  payment 
of  $300,  with  accrued  interest,  with  three 
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months'  extra  interest."  Tfiia  mortgage  i 
eludes  lota  162,  251,  252,  and  253.  Relea 
were  executed  by  the  State  Savings  Bank  at 
various  times,  releasing  all  the  lots  from 
this  mortgage,  except  the  four  lots  men- 
tioned. On  the  20th  day  of  February,  1889,. 
Hibbard  Baker  and  Howard  O.  Meredith  ex- 
ecuted to  Caroline  £.  Richards  a  warranty 
deed  for  lots  251,  252,  and  253.  On  the  18th 
of  March,  1889,  Caroline  E.  Richards  deed- 
ed said  lots  to  Gustave  £.  Mann,  and  on 
January  1,  1890,  he  deeded  them  to  the  H. 
M.  Loud  i  Sons  Lumber  Company,  which 
deed  was  recorded  on  the  15th  of  March, 
1802.  On  the  12th  day  of  April,  1895,  after 
all  the  lots  subject  to  the  mortgage  had 
been  discharged  therefrom  except  lots  162,. 
251,  252,  and  253,  the  State  Savings  Bank 
assigned  the  mortgage  to  the  H.  M.  Loud  Jt 
Sons  Lumber  Company  for  $472.42.  Imme- 
diately on  obtaining  the  assignment  of  tide 
mortgage,  the  H.  M.  Loud  &  Sons  Lumber 
Company  commenced  foreclosure  proceed- 
ings against  all  of  these  lots,  and  on  the 
12th  day  of  August,  1895,  lot  162  was  bid 
off  to  the  H.  M.  Loud  &  Sons  Lumber  Com- 
pany for  $520.49,  being  the  entire  amount 
claimed  to  be  due  on  said  mortgage,  togeth- 
er with  the  costs  and  expenses  of  foreclo- 
sure and  sale.  On  the  13th  of  October,. 
1899,  the  H.  M.  Loud  &  Sons  Lumber  Com- 

£any  sold  and  deeded  lot  162  to  Anthony 
[tier  for  the  Bum  of  $750.  The  defendant 
the  H.  M.  Loud  6  Sons  Lumber  Company 
had  no  knowledge  of  the  existence  of  this 
mortgage  to  the  State  Savings  Bank  until 
some  time  after  they  purchased,  in  1892. 
The  complainant  had  no  knowledge  of  the 
existence  of  this  mortgage  until  the  3d  day 
of  February,  1896,  and  she  paid  all  the  taxes 
on  this  property  from  the  time  she  pur- 
chased it  until  November,  1895.  November 
24,  1899,  complainant  filed  this  bill,  asking: 
(1)  That  the  purchase  of  the  mortgage  by 
the  Louds  from  the  bank  be  decreed  to  be  a 
full  payment  and  satisfaction  thereof  as 
against  Gray;  (2)  that  the  foreclosure  and 
sale  of  lot  162  by  the  Louds  may  be  declared 
null  and  void  against  Gray,  and  that  the 
Louds  may  be  decreed  to  release  Gray  all 
their  title  and  interest  in  and  to  lot  162 
under  and  bv  virtue  of  the  mortgage  and 
foreclosure  thereof;  (3)  for  general  relief. 
The  court  made  a  decree  that  neither  party 
was  entitled  to  have  the  other's  land  sold 
prior  to  its  own,  but  that  the  balance  due 
on  the  mortgage,  and  expenses,  amounting 
to  $520.49,  should  be  paid  ratably  by  each 
of  the  four  lots.  The  court  also  held  that, 
as  the  defendant  had  sold  lot  162  to  a  bona 
fide  purchaser  for  $750,  that  amount  was  a 
fair  valuation  of  the  lot,  and  that  the  de- 
fendant should  account  to  the  complainant 
for  that  sum.  less  $130.12;  and  a  decree  was 
entered  requiring  the  defendant  to  pay  to 
the  complainant  the  sum  of  $619.88,  that  be- 
ing the  difference  between  the  amount  for 
which  the  lot  was  sold  and  one  quarter  of 
the  mortgage  and  expenses.  Both  parties 
appealed  from  this  decree,  though  complain- 
ant does  not  object  to  having  it  affirmed. 
It  is  the  claim  of  the  complainant  that, 
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having  purchased,  and  substantially  paid 
for,  her  lot  before  the  other  lots  were  sold 
to  defendant's  grantors,  although  her  con- 
veyance was  recorded  subsequent  to  the  rec- 
ord of  the  first  conveyance  of  the  other  lots, 
she  was  entitled  to  have  those  lots  sold  first 
for  the  satisfaction  of  the  mortgage;  citing 
Oooper  v.  Bigly,  13  Mich.  464;  James  v. 
Hubbard,  1  Paige,  228;  Ellison  v.  Pecare, 
29  Barb.  333;  Libby  v.  Tufts,  121  N.  Y.  172, 
24  N.  E.  12.  In  Libby  v.  Tufts,  though  the 
second  purchaser  put  his  conveyance  on  rec- 
ord first*  the  first  purchaser  had  fully  com- 
pleted his  contract,  and  entered  into  posses- 
sion of  the  premises.  A  reference  to  the 
other  cases  will  show  they,  too,  are  not  con- 
trolling in  this  one.  Complainant  insists 
that,  even  though  she  may  not  insist  upon 
the  lota  being  sold  in  the  inverse  order  of 
alienation,  the  decision  of  the  circuit  judge 
is  undoubtedly  in  accordance  with  the  law 
applicable  to  all  cases  where  it  would  be  in- 
equitable to  apply  the  general  rule,  and  is 
as  favorable  to  the  defendants  as  the  cir- 
cumstances warrant;  citing  Cooper  v.  Bigly, 
13  Mich.  464;  Bernhardt  v.  Lymburner,  85 
N.  Y.  172;  Woods  v.  Spalding,  45  Barb.  602; 
Hill  v.  McCarter,  27  N.  J.  Eq.  41.  In  Hill 
t.  McCarter  the  first  purchaser  took  his 
deed  subject  to  the  mortgage,  and  the  court 
verv  properly  held  his  land  was  not  wholly 
relieved  from  the  lien.  An  inspection  of  the 
other  cases  cited  will  show  they  are  not  de- 
cisive of  this  case  in  favor  of  complainant. 
If  Miss  Or  ay's  contract  had  been  put  upon 
record,  or  if  she  had  gone  into  possession  of 
her  lot,  and  her  possession  had  been  so  ob- 
vious that  it  would  have  been  notice  to  sub- 
sequent purchasers,  her  contention  that  the 
lots  purchased  bv  the  defendants  must  first 
be  sold  would  be  sustained  by  the  great 
weight  of  authority.  As  she  did  not  put 
her  contract  upon  record,  and  her  lot  was 
a  vacant  unoccupied  lot,  can  the  decree  of 
the  circuit  judge  be  sustained?  When  Miss 
Gray  obtained  her  land  contract,  and  made 
payments  thereon,  she  obtained  an  interest 
in  the  land  described  therein.  Balen  v. 
Herder,  75  Mich.  47,  42  N.  W.  666.  Sec- 
tion S088,  Comp.  Laws,  reads:  "Every 
conveyance  of  real  estate  within  this  state, 
hereafter  made,  which  shall  not  be  recorded 
as  provided  in  this  chapter,  shall  be  void  as 
against  any  subsequent  purchaser  in  good 
faith  and  for  a  valuable  consideration,  of 
the  same  real  estate  or  any  portion  thereof, 
whose  conveyance  shall  be  first  duly  re- 
corded." Sections  9035-9038,  Comp.  Laws, 
provide  for  the  recording  of  land  contracts. 
The  object  of  the  recording  laws  is  to  pro- 
tect subsequent  bona  fide  purchasers  (God- 
froy  v.  Disbrow,  Walk.  Ch.  (Mich.)  262), 
and  to  prevent  fraud  by  securing  certainty 
and  publicity  in  such  dealings  (Attcood  v. 
Bearss,  47  Mich.  72,  10  N.  W.  112).  In 
Burns  v.  Berry,  42  Mich.,  at  page  179,  3  N. 
W.  024.  in  commenting  on  the  policy  of  the 
recording  acts,  the  court  says:  "The  pro- 
tection which  this  statute  gives  to  a  bona 
fide  purchaser  does  not  proceed  upon  the 
theory,  and  is  not  made  to  depend  upon  the 
fact,  that  the  grantor  at  the  time  of  such 

64  L.  R.  A. 


conveyance  had  any  interest  in  the  premises 
whatever,  or  that  any  passed  from  him  by 
his  conveyance  to  such  subsequent  purchas- 
er. It  is  not  by  force  of  the  conveyances, 
but  by  the  terms  of  the  statute,  that  such 
subsequent  purchaser  acquires  title  to  the 
premises.  His  grantor,  naving  previously 
conveyed,  has  no  title  left  to  convey,  and 
could  therefore  by  his  deed,  unaided  by  the 
statute,  pass  none  to  any  third  person.  Our 
registry  laws,  however,  step  in,  and,  for  the 
purpose  of  protecting  an  innocent  purchas- 
er, give  him  what  he  supposed,  and  from  an 
examination  of  the  records  had  a  right  to 
suppose,  he  was  acquiring  by  his  purchase, 
and  to  this  extent  cut  off  the  previous  pur- 
chaser who  negligently  failed  to  record  his 
conveyance." 

Cooper  v.  Bigly,  13  Mich.  463,  throws 
much  light  upon  the  question  involved  in  this 
case.  Justice  Campbell,  speaking  for  the 
court,  said:  "It  has  always  been  under- 
stood to  be  the  settled  law  of  this  state  that, 
where  mortgaged  premises  are  conveyed  or 
encumbered  in  parcels,  they  are,  upon  a 
foreclosure,  to  be  sold  in  the  inverse  order 
of  such  conveyances  or  encumbrances,  unless 
the  mortgagee  will  be  prejudiced  by  having 
the  property  sold  in  parcels, — a  thing  which 
can  never  happen  where  the  property,  when 
mortgaged  to  him,  was  treated  as  separate. 
This  doctrine  was  recognized  in  Mason  v. 
Payne,  Walk.  Ch.  (Mich.)  459,  and  Caru- 
thers  v.  Hall,  10  Mich.  40,  in  both  of  which 
cases  the  principal  exception  to  the  rule  was 
referred  to  and  enforced.  The  same  princi- 
ple was  recognized  and  explained  in  James 
v.  Brown,  11  Mich.  25.  It  rests  chiefly,  per- 
haps, upon  the  grounds  that,  where  one  who 
is  bound  to  pay  a  mortgage  confers  upon 
others  rights  in  any  portion  of  the  proper- 
ty, retaining  other  portions  himself,  it  is 
unjust  that  they  should  be  deprived  of  their 
rights,  so  long  as  he  has  property  covered 
by  the  mortgage  out  of  which  the  debt  can 
be  made.  In  other  words,  his  debts  should 
be  paid  out  of  his  own  estate,  instead  of  be- 
ing charged  on  the  estates  of  his  grantees. 
Any  other  rule  would  be,  in  effect,  to  enable 
him  to  enjoy  for  his  own  benefit  that  which 
he  has  once  vested  in  another,  and  in  a 
measure  to  recall  his  own  grant.  The  rule 
cannot,  therefore,  depend  upon  the  existence 
or  nonexistence  of  covenants  of  warranty. 
It  depends  simply  on  the  fact  whether  he 
has  or  has  not  seen  fit,  in  making  a  disposi- 
tion of  a  part  of  his  encumbered  premises, 
to  charge  it  primarily  with  the  payment  of 
the  encumbrance.  Whenever  he  so  charges 
any  part,  the  purchaser  takes  it  subject  to 
the  burden,  ana  the  relative  date  of  his  pur- 
chase is  immaterial.  See  cases  cited  above; 
Welch  v.  Beers,  8  Allen,  151;  Kilborn  v. 
Bobbins.  8  Allen,  466.  It  has,  indeed,  in 
several  cases  cited  at  the  bar,  been  held  that 
the  covenant  of  warranty  was  very  impor- 
tant In  determining  the  intent  of  the  mort- 
gagor not  to  charge  the  mortgage  on  the 
property  sold.  But  there  is  no  satisfactory 
authority  holding  that,  in  the  absence  of 
such  a  warranty,  no  such  intent  could  be 
presumed.    On  the  contrary,  wherever  the 
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doctrine  of  priorit/  u  respected  at  all,  it 
has  been  enforced,  unless  an  opposite  intent 
was  made  out.  And  such  appears  to  us  the 
common  sense  inference;  for  a  man  owing 
a  debt,  for  which  his  own  property  remains 
liable,  must  naturally  be  supposed  to  expect 
to  have  it  paid  out  of  his  own  means,  un- 
less he  has  bargained  to  the  contrary.  And 
this  equity,  having  arisen  in  favor  of  the 
first  purchaser,  must  remain  in  his  favor 
against  anv  subsequent  equities  of  other 
parties  derived  from  his  grantor.  There  are 
same  states  in  which  all  parcels  of  mort- 
gaged land  are  held  liable  ratably.  See 
cases  collected  in  notes  to  Story,  Eq.  Jur.  §§ 
633,  635,  1233a.  And  it  has  been  suggested 
by  Judge  Story,  and  was  claimed  on  the  ar- 
gument, that  a  purchaser  of  one  lot  cannot 
be  expected  to  search  the  record  for  the  title 
of  other  lots,  and  therefore  should  not  be 
subjected  to  equities  attaching  to  them. 
But  this  reasoning  entirely  passes  over  the 
well-settled  rule  that,  where  a  person  is 
obliged  to  take  notice  of  a  deed,  he  is  bound 
by  notice  of  all  that  it  contains  which  can 
affect  him.  Having  notice  of  a  mortgage 
covering  other  lots  besides  his  own,  he  is 
bound  to  ascertain  whether  those  lots  have 
been  sold  previously  in  such  a  way  as  to 
thrown  any  peculiar  burden  on  the  one  he 
is  purchasing,  just  as  much  as  whether  that 
lot  has  been  directly,  instead  of  indirectly, 
conveyed  or  charged,  prior  to  his  purchase, 
bv  his  grantor  or  his  predecessors  in  the 
title.  The  registry  laws  furnish  the  means 
for  one  investigation  as  easily  as  for  the 
other.  And  the  construction  put  upon  these 
laws  is  in  accordance  with  this  view.  Chap- 
man v.  West,  17  N.  Y.  125;  Chase  v.  Wood- 
bury, 6  Cush.  143;  Brown  v.  Simons,  44  N. 
H.  475.  This  latter  case  is  a  well-consid- 
ered case,  and  collects  the  authorities  guite 
fully  upon  the  whole  subject,  so  that  it  will 
not  be  desirable  to  multiply  the  citations." 
Brotrn  v.  Simons  is  an  instructive  case, 
not  only  because  it  is  quoted  with  approval 
by  Justice  Campbell,  but  also  because  it  com- 
ments upon  and  disapproves  Ellison  v.  Pecare, 
which  is  relied  upon  by  the  complainant. 
We  quote:  "If,  however,  at  the  time  of  the 
subsequent  conveyance  by  the  mortgagor, 
the  grantee  has  no  notice  of  the  prior  con- 
veyance, in  fact  or  constructively  (the  same 
not  having  been  registered),  such  subse- 
quent grantee  ought  not  to  take  the  land  so 
granted,  subject  primarily  to  the  whole 
debt.  On  the  contrary,  as  the  prior  grantee 
has  failed  to  record  his  deed,  and  thus  give 
notice  of  the  true  state  of  the  title,  the  sub- 
sequent grantee,  unless  otherwise  notified, 
may  rightfully  regard  the  land,  which  is 
thus  apparently  in  the  hands  of  the  mortga- 

for,  as  primarily  liable  for  the  whole  debt, 
t  is  true  that  the  first  grant  by  the  mort- 
gagor of  a  part  of  the  property  does  not  in 
terms  impose  a  lien  upon  what  is  left,  but 
in  effect  it  creates  upon  it,  as  between  the 
parties,  a  new  encumbrance,  and  makes  it 
liable  primarily  for  the  whole  debt,  as  much 
as  if  such  mortgagor  had  mortgaged  it  to 
such  purchaser  to  indemnify  him  against 
the  original  mortgage.  It  makes  a  case 
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then  that  clearly  comes  within  the  spirit  of 
our  statute  of  enrollments,  which  is  de- 
signed for  the  security  of  subsequent  pur- 
chasers and  creditors,  to  give  notice  of  all 
conveyances  of  any  estate  in  lands,  whether 
legal  or  equitable.  1  Story,  Eq.  Jur.  f  403; 
Parhist  v.  Alexander,  1  Johns.  Ch.  398;  4 
Greenleafs  Cruise,  Real  Prop.  448,  452,  and 
notes;  General  Ins.  Co.  v.  United  States  Ins. 
Co.  10  Md.  517,  69  Am.  Dec.  174;  Brush  v. 
Ware,  15  Pet.  113,  10  L.  ed.  680.  The  Mid- 
dlesex register  act,  which  requires  to  be 
enrolled  *all  deeds  and  conveyances/  was* 
held  to  extend  to  every  species  of  deed  or  in- 
strument by  which  lands  may  be  conveyed 
or  affected,  and  therefore  an  appointment 
under  a  power  is  considered  as  a  conveyance 
within  the  register  acts.  4  Greenleafs 
Cruise,  Real  Prop.  448;  Scrafton  v.  Quin- 
eey,  2  Ves.  Sr.  413.  In  that  case  it  was  con- 
tended that  this  deed  was  not  a  separate 
conveyance,  but  only  the  execution  of  a  pow- 
er under  a  deed  that  was  registered ;  but  the 
court  held  that,  if  this  construction  was  to 
prevail,  there  would  be  an  end  of  the  regis- 
try law,  for  by  this  means  a  secret  deed 
might  be  set  up  to  defeat  him  who  had  reg- 
istered before;  and  the  court  says  the  case 
is  clearly  within  the  mischief  recited,  which 
is  to  prevent  a  party  from  being  defeated  by 
a  secret  or  pocket  deed.  In  Brush  v.  Ware, 
before  cited,  the  court,  in  discussing  the  gen- 
eral doctrine  of  notice,  lays  it  down  that  'no 
principle  is  better  established  than  that  a 
purchaser  must  look  to  every  part  of  the 
title  which  is  essential  to  its  validity.'  And 
again,  it  is  laid  down  in  the  same  case  that 
'the  law  requires  reasonable  diligence  in  a 
purchaser  to  ascertain  any  defect  of  title; 
but  when  such  defect  is  brought  to  his 
knowledge  no  inconvenience  will  excuse  him 
from  the  utmost  scrutiny.'  In  accordance 
with  such  views  it  was  held  in  Reeder  v. 
Barr,  4  Ohio,  458,  22  Am.  Dec  762,  that 
when  a  patent  was  issued  to  Newell,  the  as- 
signee of  Henson,  Reeder's  administrator,  a 
subsequent  purchaser  was  charged  with  no- 
tice of  the  equitable  rights  of  the  heirs  of 
Reeder,  because  by  the  Taws  of  Ohio  an  ad- 
ministrator has  no  power,  unless  authorized 
by  the  court  of  common  pleas,  to  convey  an 
interest  in  land.  So,  in  Brush  v.  Ware  it 
was  held  that,  as  the  executor  had  no  power 
of  sale,  unless  given  him  by  the  will,  the 
purchaser  was  bound  to  look  into  the  will, 
and  see  if  such  power  was  given.  See  also 
Hackman  v.  Charlestown,  42  N.  H.  134.  If 
the  first  conveyance  by  the  mortgagor  after 
the  mortgage  is  duly  registered  by  the  gran- 
tee he  has  done  all  that  he  can  do  to  give 
notice  of  the  new  burden  that  is  thereby 
thrown  upon  the  part  which  is  retained  by 
the  mortgagor;  and  a  second  purchaser, 
charged,  as  he  clearly  is,  with  notice  of  the 
mortgage  upon  the  whole  land,  and  when  the 
deed  is  registered,  knowing  that  the  extent 
of  the  burden  upon  his  own  purchase  must 
depend  upon  the  fact  of  there  having  been 
a  prior  conveyance  by  the  mortgagor,  would, 
upon  due  inquiry,  and  in  the  exercise  of  rea- 
sonable diligence,  be  led  by  the  record  to  a 
knowledge  of  the  true  state  of  the  title,  and 
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the  extent  of  the  encumbrance  upon  the  land 
conveyed  to  him.  This  he  is  directly  inter- 
ested to  know,  and  the  first  purchaser  has 
placed  the  means  of  knowledge  reasonably 
within  his  reach,  and  it  is  his  own  fault  if 
he  neglects  to  avail  himself  of  it.  In  the 
examination  of  the  title  to  the  part  he  pro- 
poses to  buy  he  is  led  directly  to  the  origi- 
nal mortgage,  and  he  finds  that  his  is  but 
Eart  of  an  entire  tract  in  which  his  grantor 
as  only  a  right  of  redemption,  and  which 
was  originally  subject  to  a  common  burden, 
but  liable  to  be  affected  by  a  prior  sale  of 
another  part  of  the  entire  tract.  Under 
such  circumstances  the  different  parcels  of 
the  tract  mortgaged  cannot,  we  think,  be  re- 
garded as  separate  and  distinct,  so  as  to  re- 
lieve him  of  the  duty  to  inquire  into  the 
title  to  the  other  part;  but  we  think  that  in 
examining  the  title  to  the  part  he  proposes 
to  buy  he  is  led  directly  to  a  deed  that  puts 
him  on  inquiry  as  to  the  remaining  part  of 
the  land.  2  Fonblanque,  Eq.  B.  3,  chap. 
3,  S  1,  note;  4  Greenleaf's  Cruise,  Real  Prop. 
452,  note;  Parkist  v.  Alexander,  1  Johns. 
Ch.  398.  In  accordance  with  these  views  is 
the  doctrine  of  Chase  v.  Woodbury,  6  Cush. 
143,  where  a  mortgagor  conveyed  the  whole 
of  the  mortgaged  property  to  S.  &  R.,  to 
each  an  undivided  half;  and  S.,  having  re- 
corded his  deed,  conveyed  his  half  to  C.  be- 
fore the  deed  to  R.  was  registered;  and  up- 
on the  payment  by  the  representative  of  R. 
of  the  whole  mortgage  debt  it  was  held  that 
he  could  not  require  contribution  of  C,  be- 
cause C.  had  purchased  without  any  notice 
of  the  sale  to  R.,  and  might,  therefore,  rely 
upon  the  other  half  being  first  held  for  the 
wnole  debt,  although,  had  the  deed  to  R. 
been  recorded,  it  would  have  been  notice  of 
a  lien  on  the  land  sold  to  S.  equally  with  the 
other;  but  the  failure  to  record  it  was  a 
failure  of  one  claiming  an  encumbrance, 
namely,  a  lien  on  the  estate  for  a  contribu- 
tion for  one  half  the  money  he  might  pay 
to  redeem  it,  and  this  the  court  held,  stood 
upon  the  same  footing  as  if  R.  had  a  mort- 
gage from  the  first  grantor,  which  he  had 
failed  to  record.  The  result  of  this  case  is 
that  a  party  purchasing  a  part  of  an  estate 
under  mortgage  would  be  charged  with  no- 
tice of  a  registered  conveyance  of  another 
part,  when  the  effect  would  be  to  render  his 
part  so  purchased  liable  to  contribution 
equally  with  the  other;  and  for  the  same 
reason  he  would  be  charged  with  such  no- 
tice in  a  case  where  the  effect  would  be  to 
make  his  purchase  primarily  liable  for  the 
whole  debt.  The  case  of  Chase  v.  Woodbury 
is  directly  in  point,  and  fully  sustains  the 
views  we  have  expressed.  It  is  true  it  has 
been  suggested  that  this  right  to  have  first 
applied  the  lands  remaining  in  the  mortga- 
gor's hands  and  those  last  sold  is  a  mere 
equity,  and  not  a  lien  or  encumbrance  that 
comes  within  the  provisions  of  the  register 
laws,  and  so  it  is  directly  held  in  Ellison  v. 
Pecare,  29  Barb.  333;  and  therefore  it  was 
decided  that  the  deed  first  delivered  would 
take  precedence  over  a  subsequent  deed  of 
another  parcel,  although  the  latter  was  first 
recorded.  In  this  case,  however,  it  appeared 
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that  neither  of  these  purchasers  had  knowl- 
edge of  the  original  mortgage  at  the  time  of 
their  purchase,  and  the  court  expressly  de- 
clines to  give  an  opinion  as  to  the  result 
had  the  second  purchaser  known  of  the  ex- 
istence of  the  mortgage,  and  had  he  exam- 
ined the  records,  and,  finding  no  previous 
conveyance,  been  induced  to  buy,  supposing 
in  good  faith  that  he  was  the  first  purchas- 
er; in  which  case  it  is  said  there  would  be 
some  show  of  equity  in  favor  of  the  second 
purchaser.  In  the  case  of  LaFarge  F.  Ins. 
Co.  v.  Belly  22  Barb.  54,  it  was  held  upon 
much  consideration  that  the  register  act, 
which  provides  that  'every  conveyance  not 
recorded  shall  be  void  against  a  subsequent 
purchaser  in  good  faith  of  the  same  real  es- 
tate, or  any  portion  thereof,  whose  convey- 
ance shall  first  be  duly  recorded,'  does  apply 
to  the  equitable  right  which  is  acquired*  by 
a  purchaser  of  a  parcel  of  the  mortgaged 
property  to  have  the  residue  first  applied  to 
the  payment  of  the  mortgage  debt,  and  that 
such  equitable  right  will  not  be  defeated  by 
a  prior  conveyance  of  that  residue,  unless 
it  be  by  deed  duly  recorded,  or  other  notice 
at  the  time  of  his  purchase;  and  the  reasons 
assigned  for  this  doctrine  are  in  no  degree 
shaken  by  the  subsequent  case  of  Ellison  v. 
Pecare,  which  appears  to  have  been  decided 
without  an  examination  of  the  case  of  La 
Farge  F.  Ins.  Co.  v.  Bell.  Indeed,  it  is  dif- 
ficult to  see  how  any  other  result  can  be 
reached.  The  deed  of  a  parcel  of  the  tract 
mortgaged  carries  with  it  a  well-established 
right  to  require  the  mortgagee  first  to  ex- 
haust the  residue  in  the  hands  of  the  mort- 
gagor before  applying  the  parcel  so  con- 
veyed; and,  whether  this  right  can  be  en- 
forced only  in  equity  or  not,  it  is  clearly  a 
substantial  interest  in  such  residue,  and  one 
which  it  is  the  policy  of  the  registry  laws  to 
protect.  See  Montgomery  v.  Dorion,  6  N. 
H.  255;  French  v.  Gray,  2  Conn.  108;  4 
Kent,  Com.  456;  Brown  v.  Manter,  22  N.  H. 
468."  See  Jones,  Mortg.  4th  ed.  5  1620. 
When  the  defendants'  gTantor  purchased  the 
three  lots,  the  record  did  not  disclose  a  sale 
to  Miss  Gray,  and  he  had  a  right  to  assume 
that  the  mortgagee  would  resort  to  the  land 
still  standing  in  the  name  of  Mr.  Baker  be- 
fore selling  the  land  purchased  by  him. 

Counsel  say:  "The  mortgage  contained 
the  following  provision:  'With  the  privi- 
lege of  having  any  lot  released  at  any  time 
on  payment  of  $300  and  accrued  interest, 
with  three  months'  extra  interest.'  Under 
this  clause  complainant  was  entitled  to 
have  her  lot  released  at  any  time  from  the 
mortgage  on  payment  of  $300,  and  her.  lot 
should  not  be  made  liable  to  more  than  that 
amount  on  foreclosure  of  the  mortgage,  and 
any  excess  over  that  amount  would  have  to 
be  borne  by  the  other  lots,  in  any  view  of 
the  case," — citing  Clark  v.  Fontain,  135 
Mass.  404.  It  is  doubtless  true  that  com- 
plainant might  have  had  her  lot  released 
from  the  mortgage  by  paying  to  the  mortga- 
gee $300,  but  she  never  sought  to  do  so. 
She  waited  nearly  four  years  after  the  mort- 
gage foreclosure  before  filing  this  bill,  and 
it  is  not  a  part  of  the  theory  of  the  bill. 
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It  U  claimed  there  was  paid  to  the  bank 
about  $70  extra  interest,  which  was  usury, 
and  which  should  have  been  applied  as  a 
general  payment  on  the  mortgage  debt.  It 
has  been  repeatedly  held  that  the  defense 
of  usury  is  a  personal  one,  and  may  be 
waived.  Seller*  v.  Botsford,  11  Mich.  59; 
Gardner  v.  Matte$on,  38  Mich.  200. 

The  case  is  an  unfortunate  one  for  the 
complainant,  but  it  is  made  so  by  her  fail- 
ure to  put  her  contract  upon  record. 

The  decree  is  reversed,  and  the  bill  of 
complaint  dismissed,  with  costs. 

The  other  Justices  concur. 


George  R.   MATHEWS 
v. 

BOARD  OP  EDUCATION  OP  SCHOOL 
DISTRICT  NO.  1  of  Kalamazoo,  Plff.  in 
Certiorari. 


C 


Mich. 


) 


Power  to  make  vaeelnatloa  a  conditio* 
to  admission  to  the  schools  Is  not  con- 
ferred by  statutory  authority  to  determine 
the  qualifications  for  admission  thereto,  to 
do  all  things  needful  and  desirable  for  their 
prosperity  and  success,  and  to  make  and  en- 
force suitable  rales  and  regulations  for  their 
government  and  management,  where  the  chll- 
dren  are  In  good  health,  there  is  no  small- 
pox In  the  town,  although  there  are  some 
cases  in  other  parts  of  the  state,  and  the 
statute  makes  failure  to  send  children  to 
school,  and  failure  on  their  part  to  attend, 
a  penal  offense. 

(Long  and  Grant,  J  J.,  dissent.) 

(July  10,  1901.) 

CERTIORARI  to  the  Circuit  Court  for 
Kalamazoo  County  to  review  a  judg- 
ment granting  a  writ  of  mandamus  to  com- 
pel respondents  to  allow  relator's  children  to 
attend  the  school  maintained  by  them  with- 
out complying  with  a  rule  requiring  vacci- 
nation.    Affirmed. 

The  facta  are  stated  in  the  opinions. 

Mr.  Walter  R.  Taylor  for  relator. 

Mr.  Alfred  J.  Mills  for  respondent. 

Moore,  J.,  delivered  the  opinion  of  the 
-court: 

I  cannot  agree  with  the  conclusion  reached 
by  Justice  Long.  The  children  of  the  rela- 
tor are  of  school  age,  in  good  health.  They 
have  not  got  the  smallpox,  nor  have  they 
been*  exposed  to  it.  The  law  of  the  state 
makes  it  their  duty  to  attend  school,  and  it 
is  the  duty  of  the  parent  to  send  them. 
Comp.  Laws,  §  4847.  In  case  he  fails  to 
-do  so,  he  may  be  subject  to  fine  or  impris- 

Note. — For  vaccination  as  condition  of  at- 
tending  school,  see,  in  this  series,  Duffleld  v. 
Willlamsport  School  Dlst.  (Pa.)  25  L.  R.  A. 
152,  and  note;  Blssell  v.  Davison  (Conn.)  20 
L.  R.  A.  251 ;  State  ex  rel.  Adams  v.  Burdge 
(Wis.)  87  L.  R.  A.  157:  Potts  v.  Breen  (111.) 
39  L.  R.  A.  152;  and  Blue  v.  Beach  (Ind.)  50 
U.  R.  A.  64. 
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onment,  or  both,  in  the  discretion  of  the) 
court.  Comp.  Laws,  §  4848.  The  effect  of 
the  rule  adopted  by  the  school  board  is  to 
compel  the  vaccination  of  the  child,  or  sub- 
ject him  and  the  parents  to  the  penalties  of 
the  law.  The  practical  result,  if  this  rule 
can  be  sustained,  is  to  give  the  board  of  edu- 
cation the  right  to  compel  compulsory  vac- 
cination. It  is  said  that  the  board  does  not 
undertake  to  compel  vaccination,  but  it  sim- 
ply says  that  until  the  child  is  vaccinated  it 
cannot  attend  school.  We  have  already 
shown  that  it  is  made  by  law  the  duty  of 
the  child  to  attend  school,  and  of  the  parent 
to  send  him;  and,  as  long  as  the  broad  rule 
adopted  by  the  board  exists,  the  child  must 
be  vaccinated,  or  it  and  its  parents  must 
be  law  breakers.  If  the  rule  was  that  dur- 
ing the  prevalence  of  the  smallpox  in  Kala- 
mazoo the  child  could  not  attend  school  un- 
less vaccinated,  a  very  different  result 
would  be  reached.  These  epidemics  never 
last  very  long,  and  the  parent  and  child 
might  well  say,  if  they  desired,  that  they 
would  absent  themselves  from  school  during 
the  epidemic;  and  this  could  be  done  with- 
out their  being  lawbreakers.  In  the  case 
cited  by  Justice  Long  {Duffield  v.  Williams- 
port  Bchool  Diet.  162  Pa,  476,  25  L.  R.  A. 
152,  29  Atl.  742),  the  record  shows  that 
smallpox  then  existed  in  the  school  district. 
The  school  board  had,  because  of  this 
fact,  and  at  the  request  of  the  board  of 
health,  adopted  the  rule  requiring  vaccina- 
tion. A  very  different  case  than  the  case  at 
bar.  In  Abeel  v.  Clark,  84  Cal.  226,  24  Pac 
883,  the  legislature  itself  passed  a  law  re- 
quiring vaccination,  and  it  was  held  to  be 
within  the  police  power;  but  it  is  not  be- 
lieved that  a  case  can  be  found  where  a 
board  of  education,  under  the  general  power 
conferred  upon  it,  is  held  to  have  the  power 
to  pass  a  general  rule  shutting  the  schools 
against  all  children  not  vaccinated.  The 
question  has  never  before  been  raised  in 
this  state,  but  the  principles  involved  are 
not  new.  In  Potts  v.  Breen,  167  111.  67,  39 
L.  R.  A.  152,  47  N.  E.  81,  the  state  board  of 
health  adopted  a  rule  that  no  pupil  should 
attend  a  public  school  unless  vaccinated,  and 
by  their  directions  the  school  board  exclud- 
ed un vaccinated  children  from  the  school. 
The  power  given  to  the  board  of  health  was 
much  greater  than  that  conferred  upon  the 
Kalamazoo  board  of  education.  In  holding 
that  the  board  of  health  and  the  school 
board  had  exceeded  their  authority,  the 
court  said:  "While  school  directors  and 
boards  of  education  are  invested  with  power 
to  establish,  provide  for,  govern,  and  regu- 
late public  schools,  they  are  in  these  re- 
spects no  wise  subject  to  the  direction  or 
control  of  the  state  board  of  health ;  and,  as 
before  pointed  out,  they  have  no  authority 
to  exclude  children  from  the  public  schools 
on  the  ground  that  they  refuse  to  be  vacci- 
nated, unless,  indeed,  in  cases  of  emergency, 
in  the  exercise  of  the  police  power,  it  is  nec- 
essary, or  reasonably  appears  to  be  neces- 
sary, to  prevent  the  contagion  of  smallpox. 
Undoubtedly,  also,  children  infected  with  or 
exposed  to  smallpox  may  be  temporarily  ex- 
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-chid el,  or  the  school  be  temporarily  sus- 
pended; but,  like  the  exercise  of  similar 
power  in  other  cases,  such  power  is  justified 
by  the  emergency,  and,  like  the  necessity 
whicn  gives  rise  to  it,  ceases  when  the  neces- 
sity ceases.  No  one  would  contend  that  a 
•child  could  be  permanently  excluded  from  a 
public  school  because  it  had  been  exposed  to 
smallpox,  or  that  the  school  could  be  per- 
manently closed  because  of  the  remote  fear 
that  the  disease  of  smallpox  might  appear 
in  the  neighborhood,  and  that  if  the  school 
should  then  be  open,  and  children  in  at- 
tendance upon  it,  the  public  would  be  ex- 
posed to  the  contagion.  And,  upon  the  same 
line  of  reasoning,  without  a  law  making  vac- 
cination compulsory,  or  prescribing  it,  upon 
grounds  deemed  sufficient  by  the  legislature 
as  necessary  to  the  public  health,  as  a  con- 
dition of  admission  to  or  attendance  upon 
the  public  schools,  neither  the  state  board 
nor  any  local  board  has  any  power  to  make 
or  enforce  a  rule  or  order  having  the  force 
-of  a  general  law  in  the  respects  mentioned. 
.  •  .  However  fully  satisfied,  by  learn- 
ing and  experience,  a  board  might  be  that 
anti-toxine  would  prevent  the  spread  of 
diphtheria,  no  one  would  contend  that  a  rule 
•enforcing  its  use  as  a  condition  precedent 
to  the  admission  of  a  child  to  the  public 
schools  would,  as  the  law  now  is,  be  valid. 
It  is  a  matter  of  common  knowledge  that 
the  number  of  those  who  seriously  object  to 
vaccination  is  by  no  means  small,  and  they 
cannot,  except  when  necessary  for  the  pub- 
lic health,  and  in  conformity  to  law,  be  de- 
prived of  their  right  to  protect  themselves 
and  those  under  their  control  from  an  in- 
vasion of  their  liberties  by  a  practically 
compulsory  inoculation  of  their  bodies  with 
a  virus  of  any  description,  however  merito- 
rious it  might  be.".  In  State  em  rel.  Adams 
▼.  Burdge,  95  Wis.  390,  37  L.  R.  A.  157,  70 
N.  W.  347,  the  board  of  health,  under  its 
general  powers,  adopted  a  rule  excluding 
from  the  public  schools  pupils  who  had  not 
been  vaccinated.  The  school  board  under- 
took to  carry  out  the  rule.  The  court  said : 
"The  police  power  of  the  state  is  relied  on 
to  support  the  rule  in  question.  This  pow- 
er has  been  defined  in  varying  language,  but 
of  substantially  the  same  general  import. 
4 All  laws  for  the  protection  of  life,  limb, 
and  health,  for  the  quiet  of  the  person,  and 
for  the  security  of  property/  fall  within  the 
general  police  power  of  the  government. 
*A11  persons  and  property  are  subjected  to 
all  necessary  restraints  and  burdens,  to 
secure  the  general  comfort,  health,  and 
prosperity  ox  the  state;'  and  it  has  been  said 
that  'it  is  coextensive  with  self-protection, 
and  is  not  inaptly  termed  the  law  of  over- 
ruling necessity.'  It  is  that  inherent  and 
plenary  power  in  the  state  which  enables  it 
to  prohibit  all  things  hurtful  to  the  com- 
fort and  welfare  of  society."  Tiedeman, 
Pol.  Power,  2-5;  Cooley,  Const.  Lim.  572; 
Redfield.  Ch.  J.,  in  Thorpe  v.  Rutland  <£  B. 
R.  Co.  27  Vt.  140,  62  Am.  Dec.  625;  Lake- 
view  v.  Rose  Bill  Cemetery  Co.  70  111.  192, 
22  Am.  Rep.  71;  State  v.  Noyes,  47  Me. 
189.  As  the  police  power  imposes  restric- 
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tions  and  burdens  upon  the  natural  and  pri- 
vate rights  of  individuals,  it  necessarily  de- 
pends upon  the  law  for  its  support,  and,  al- 
though of  comprehensive  and  far-reaching 
character,  it  is  subject  to  constitutional  re- 
strictions ;  and,  in  general,  it  is  the  province 
of  the  lawmaking  power  to  determine  in 
what  cases  or  upon  what  conditions  this 
power  may  be  exercised.  As  applied  to  the 
present  case,  the  relator  had  a  right*  se- 
cured by  statutory  enactment,  to  have  his 
children  continue  to  attend  the  city  schools 
in  which  they  were  respectively  enrolled  as 
pupils;  and  they,  too,  had  a  right  to  so  at- 
tend such  schools.  Whether  it  be  called  a 
"right"  or  "privilege"  cannot  be  important, 
for  in  either  view  it  was  secured  to  the  re- 
lator, and  to  his  children  as  well,  by  the 
positive  provisions  of  law,  and  was  to  be 
enjoyed  upon  such  terms  and  under  such 
conditions  and  restrictions  as  the  lawmaking 
power,  within  constitutional  limits,  might 
impose.  There  is  no  statute  in  this  state 
authorizing  compulsory  vaccination,  nor 
any  statute  which  requires  vaccination  as 
one  of  the  conditions  of  the  right  or  privi- 
lege of  attending  the  public  schools;  and,  in 
the  absence  of  any  such  statute,  we  think  it 
cannot  be  maintained  that  the  rule  relied 
upon  is  a  valid  exercise  of  the  rightful  pow- 
ers of  the  state  board  of  health.  The  state 
board  of  health  is  a  creation  of  the  statute, 
and  has  only  such  power  as  the  statute  con- 
fers. It  has  no  common-law  powers.  To 
lawfully  exclude  the  relator's  children  from 
the  city  schools  for  the  cause  relied  on  re- 
quired such  a  change  in  the  existing  law  as 
the  legislature  alone  could  make, — a  change 
that  should  make  vaccination  of  pupils  com- 
pulsory, or  at  least  prescribe  it  as  a  condi- 
tion of  the  right  or  privilege  of  attending 
the  public  schools  generally,  or  during  the 
occurrence  of  certain  emergencies,  or  upon 
the  happening  of  certain  contingencies  or 
conditions  in  respect  to  the  prevalence  of 
smallpox.  The  powers  of  the  state  board 
of  health,  though  quite  general  in  terms, 
must  be  held  to  be  limited  to  the  enforce- 
ment of  some  statute  relating  to  some  par- 
ticular condition  or  emergency,  in  respect 
to  the  public  health ;  and,  although  they  are 
to  be  fairly  and  liberally  construed,  yet  the 
statute  does  not,  either  expressly  or  by  fair 
implication,  authorize  the  board  to  enact  a 
rule  or  regulation  which  would  have  the 
force  of  a  law  changing  the  statute  in  rela- 
tion to  the  admission,  and  the  right  of  pu- 
pils of  a  proper  school  age  to  attend  the  pub- 
lic schools.  It  is  not  a  question  as  to  what 
the  legislature  might  do,  under  the  police 
power,  about  requiring  vaccination  as  a  pre- 
requisite to  attending  school;  nor  is  it  a 
question  of  whether  the  legislature  could 
confer  this  power  upon  the  school  board. 
The  board  of  education  is  a  creature  of  the 
statute.  It  possesses  only  such  powers,  as 
the  statute  gives  it.  The  legislature  has 
said  who  may  and  should  attend  the  publie 
schools.  It  has  nowhere  undertaken  to  con- 
fer the  power  upon  the  school  board  to 
change  these  conditions  by  passing  a  gen- 
eral, continuing  rule  excluding  children  front 
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the  public  schools  until  they  comply  with 
conditions  not  imposed  upon  them  by  the 
legislative  branch  of  the  government.  In 
wiiat  1  have  said  I  do  not  mean  to  intimate 
that  during  the  prevalence  of  diphtheria  or 
smallpox,  or  any  other  epidemic  of  conta- 
gious disease,  in  a  school  district,  the  board 
may  not,  under  its  general  powers,  tempo- 
rarily close  the  schools,  or  temporarily  say 
who  shall  be  excluded  from  the  schools  un- 
til the  epidemic  has  passed;  but  what  I  do 
sav  is  that  the  legislature  has  not  under- 
taken to  give  them  the  power,  when  no  epi- 
demic of  contagious  disease  exists,  or  is  im- 
minent in  the  district,  to  pass  a  general, 
continuing  rule  which  would  have  the  effect 
of  a  general  law  excluding  all  pupils  who 
will  not  submit  to  vaccination.  I  think  the 
learned  judge  was  right  in  saying  the  school 
board  exceeded  its  power. 
The  order  of  the  court  below  i*  affirmed. 

Montgomery*  Ch.  J.,  and  Hooker,  J., 

concurred  with  Moore,  J. 


,  J.,  dissenting: 

The  relator  is  a  taxpayer  and  resident  of 
the  city  of  Kalamazoo  and  school  district 
No.  1,  above  named.  He  has  three  children, 
aged,  respectively,  eleven,  nine,  and  seven 
years;  being  all  within  the  school  age,  and 
entitled  to  attend  the  public  schools  of  said 
district.  It  appears  that  in  1894  the  school- 
district  board  enacted  the  following  rule: 
"No  pupil  shall  be  admitted  into  any  public 
school  who  cannot  furnish  satisfactory  evi- 
dence that  he  or  she  has  been  vaccinated  or 
otherwise  secured  against  smallpox,  and  no 
pupil  affected  with  any  contagious  disease, 
or  coming  from  a  house  where  such  a  dis- 
ease exists,  shall  be  allowed  to  remain  in 
any  public  school."  This  rule  has  been  in 
force  since  its  adoption,  and  is  still  in  force. 
The  relator's  three  children  have  never  been 
vaccinated.  He  sent  them  to  school  at  the 
opening  of  the  term  in  January  last,  but  ad- 
mission was  refused  by  the  respondent  be- 
cause they  had  not  been  vaccinated  or  other- 
wise protected  against  smallpox  in  accord- 
ance with  the  above  rule.  Upon  such  refus- 
al the  relator  petitioned  the  circuit  court  for 
mandamus  to  compel  the  board  to  permit 
his  said  children  to  attend  said  school  not- 
withstanding such  rule.  The  court  below 
granted  the  prayer  of  the  petition.  The 
caso  comes  into  this  court  by  certiorari. 

Counsel  for  relator  contends  that  the  rule 
is  unreasonable  and  unconstitutional;  that 
the  relator,  being  a  Christian  Scientist,  can- 
not conscientiously  consent  to  have  his  chil- 
dren vaccinated,  because  to  do  so  would  in- 
fringe upon  his  religious  beliefs  and  scru- 
ples; that  his  children  could  not  be  vacci- 
nated without  his  consent,  and  therefore 
without  any  act  of  their  own  would  be  ex- 
cluded from  the  enjoyment  of  the  public 
schools,  secured  to  them  by  the  Constitu- 
tion; that  the  statute  is  mandatory  that 
they  shall  attend  the  public  schools  during 
a  certain  portion  of  the  year;  and  that  the 
parents,  as  well  as  the  children,  are  liable 
to  punishment  under  the  truancy  laws  of 
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this  state  for  failure  of  the  children  to  at- 
tend school.  It  is  also  contended  that  there 
is  no  statute  of  the  state  providing  for  com- 
pulsory vaccination,  and  no  statute  giving 
any  school  district  authority  or  power  to- 
require  children  to  be  vaccinated,  as  a  con- 
dition precedent  to  attending  school.  It  ia 
admitted  that  there  has  been  no  smallpox 
in  the  city  of  Kalamazoo  or  in  such  school 
district  No.  1,  but  it  is  known  that  the  dis- 
ease has  been  and  is  prevalent  in  several 
parts  of  the  United  States  and  in  this  state^ 
We  do  not  feel  called  upon  to  enter  upon  or 
discuss  the  question  of  the  religious  scru- 
ples of  the  relator.  The  only  question  isv 
whether  the  respondent  had  lawful  authori- 
ty to  adopt  and  enforce  the  rule  complained 
of.  It  is  not  a  rule  compelling  vaccination, 
but  one  adopted  for  the  safety  of  the  chi> 
dren  in  attendance  upon  the  school,  and  Sit 
the  safety  of  the  whole  community;  sod 
providing  that  those  who  do  not  submit  to- 
such  protection,  such  as  science  and  experi- 
ence have  shown  it  to  be,  against  smallpox,, 
cannot  be  permitted  to  endanger  the  liver 
of  those  who  do  comply  therewith.  Th«» 
respondent  district  was  organized  under  act 
No.  335,  Local  Acts  1891.  The  general 
management  and  conduct  of  the  affairs  of 
the  district  are  vested  in  a  body  of  six  trus- 
tees. By  |  8  the  board  is  given  power  to  hire 
any  and  all  necessary  teachers  for  the  sev- 
eral schools  of  the  district,  and  fix  the 
amount  of  their  compensation  and  of  all 
teachers  employed  by  the  board,  aud  to  de- 
termine the  ages  and  qualifications  for  ad- 
mission therein.  By  the  same  section  the 
board  is  given  authority  to  enact  such  rules 
and  by-laws  as  may  be  necessary  for  the 
preservation  of  all  the  properly  belonging 
to  the  district  and  for  the  government  of  the 
schools,  and  in  reference  to  all  business  con- 
nected therewith,  and  to  regulate  the  eon- 
duct  of  all  persons  in  the  schools  and  on  the 
grounds  belonging  to  said  district.  Section 
11  of  the  act  provides:  "It  shall  be  the 
duty  of  the  board  of  education  to  .  .  . 
generally  do  all  things  needful  and  desira- 
ble for  the  maintenance,  prosperity,  and 
success  of  the  schools  and  the  library  in  the 
district."  Section  34  of  the  act  provides: 
"School  district  No.  1  of  the  city  and  town- 
ship of  Kalamazoo  shall  in  all  things  not 
herein  otherwise  provided  be  governed  by  its 
powers  and  duties  defined  by  the  general 
laws  of  this  state  regulating  school  districts 
and  district  libraries  therein,  and  all  acta 
and  parts  of  acts  inconsistent  with  this  act 
are  hereby  repealed."  The  general  school 
law  provides:  "The  district  board  shall 
have  the  general  care  of  the  school,  and 
shall  make  and  enforce  suitable  rules  .and 
regulations  for  its  government  and  manage- 
ment." We  think,  under  these  provisions, 
that  the  board  of  trustees  had  the  power  to- 
make  the  rule  now  sought  to  be  set  aside, 
and  that  such  rule  is  a  reasonable  regula- 
tion. A  case  similar  in  principle  was  be- 
fore the  supreme  court  of  Pennsylvania  in 
1894.  Du/field  v.  Williamsport  School  Diet 
162  Pa.  476,  25  L.  R.  A.  152,  29  Atl.  742. 
It   appeared   there   that  the   school    board 
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adopted  a  resolution  providing  that  "no  pu- 
pils shall  attend  the  schools  ol  this  city,  ex- 
cept they  be  vaccinated,  or  furnish  a  certifi- 
cate from  a  physician  that  such  vaccination 
has  been  performed."  The  child  who  was 
excluded  from  attendance  was  within  the 
school  age  and  in  good  health,  and  was  ex- 
cluded solely  on  tne  ground  of  noncompli- 
ance with  the  rule  of  the  board.  Mandamus 
was  sought  to  compel  the  board  to  permit 
the  child  to  attend  without  complying  with 
the  rule.  The  writ  was  denied  in  the  court 
below,  and  that  order  affirmed  in  the  su- 
preme court.  It  was  there  said:  "We  are 
not  required  to  determine  judicially  wheth- 
er the  public  belief  in  the  efficacy  of  vaccina- 
tion is  absolutely  right  or  not.  We  are  to 
consider  what  is  reasonable  in  view  of  the 
present  state  of  medical  knowledge,  and  the 
concurring  opinions  of  the  various  boards 
and  officers  charged  with  the  care  of  the  pub- 
lic health.  The  answers  of  the  citv  and:  the 
school  board  show  the  belief  of  the  proper 
authorities  to  be  that  a  proper  regard  for 
the  public  health  and  for  the  children  in  the 
public  schools  require  the  adoption  of  the 
regulation  complained  of.  They  are  doing 
in  the  utmost  good  faith  what  they  believe 
it  is  their  duty  to  do;  and,  though  the  plain- 
tiff might  be  able  to  demonstrate  by  the 
highest  scientific  tests  that  they  are  mis- 
taken in  this  respect*  that  would  not  be 
enough.  It  is  not  an  error  of  judgment  or 
a  mistake  upon  some  abstruse  question  of 
medical  science,  but  an  abuse  of  discretion- 
ary power,  that  justifies  the  courts  in  inter- 
fering with  the  conduct  of  the  school  board, 
or  setting  aside  its  action.  It  is  conceded 
that  the  board  might  rightfully  exclude  the 
plaintiff's  son  if  he  was  actually  sick  with, 
or  just  recovering  from,  the  smallpox. 
Though  he  might  not  be  affected  by  it,  yet, 
if  another  member  of  the  same  family  was, 
the  right  to  exclude  him,  notwithstanding 
he  might  be  in  perfect  health,  would  be 
conceded.  How  far  shall  this -right  to  ex- 
clude one  for  the  good  of  many  be  carried? 
That  is  a  question  addressed  to  the  official 
discretion  of  the  proper  officers,  and  when 
the  discretion  is  honestly  and  impartially 
exercised  the  courts  will  not  interfere."  In 
that  case  it  appeared  that  by  no  legislative 
act  had  school  districts  been  given  express 
power  to  prescribe  vaccination  aa  a  neces- 
sary qualification  for  admission  into  the 
common  schools,  or  to  suspend  or  expel  pu- 
pils for  failure  to  comply  with  the  rule  re- 
quiring vaccination.  It  was  found  that 
there  was  smallpox  within  the  city,  and  we 
think  that  court  very  properly  held  that  it 
was  within  the  discretionary  power  of  the 
board  to  adopt  such  a  rule.  See  also  Blue 
v.  Beach,  155  Ind.  121,  50  L.  R.  A.  64,  56  N. 
E.  69.  In  the  present  case,  while  it  did  not 
appear  that  smallpox  was  prevalent  in  the 
city  of  Kalamazoo,  it  did  appear  that  it  was 
in  many  places  within  the  state.  The  board 
enforced  the  rule  as  a  precautionary  meas- 
ure to  prevent  the  spread  of  the  disease. 
We  think  this  was  within  the  discretionary 
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power  of  the  board.    The  order  of  the  court 
below  should  be  reversed. 

Grant,  J.,  concurred  with  Long,  J. 


John  G.  McGANNON 
v. 

MICHIGAN    MILLERS'  MUTUAL    FIRB 
INSURANCE  COMPANY,  Plff.  in  Err. 


( 


Mich. 


) 


1.  All  policies,  whether  standard  or 
not,  are  covered  by  a  statute  declaring 
that  no  policy  of  fire  insurance  shall  be  de- 
clared void  by  the  Insurer  for  breach  of  any 
condition  If  the  Insurer  has  not  been  Injured 
by  It. 

8.  The  legislature  may  provide  that 
no  breach  of  condition  In  an  Insur- 
ance policy  shall  avoid  It,  as  to   an 

Insurer  not  Injured  thereby,  without  In- 
terfering with  any  constitutional  right  of 
contract,  or,  as  to  future  contracts,  Impair- 
ing their  obligation,  since,  Insurance  com- 
panies being  the  creatures  of  the  legislature, 
it  may  prescribe  limitations  In  relation  to 
forfeiture  of  their  contracts. 
8.  The  temporary  absence  of  a  compe- 
tent watchman  regrnlarly  employed 
for  a  mill,  during  which  the  mill  is  de- 
stroyed by  Are,  will  not  avoid  a  'policy  of  In- 
surance on  the  property,  which  provides  that 
statements  In  the  application  shall  be  a  part 
of  the  contract,  although  In  the  application 
the  insured  agrees  to  keep  a  watchman  on  the 
premises  at  such  times  as  that  when  the  fire 
occurs. 

(Grant,  J.,  ditaents.) 
(July  19,  1901.) 

} TERROR  to  the  Circuit  Court  for  Ingham 
J  County  to  review  a  judgment  in  favor 
of  plaintiff  in  an  action  brought  to  recover 
the  amount  alleged  to  be  due  on  a  policy  of 
fire  insurance.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Crane,  Norrls,  &  Drew,  for 
plaintiff  in  error: 

This  application  was  a  warranty. 

On  the  night  of  the  fire,  and  at  the  time 
it  occurred,  the  watchman  was  not  present. 

A  warranty  must  be  literally  performed. 

Hoose  v.  Prescott  Ins.  Co.  84  Mich.  317, 
11  L.  R.  A.  340,  47  N.  W.  587;  American 
Ins.  Co.  v.  Gilbert,  27  Mich.  433;  1  Biddle, 
Ins.  ft  543;   1  May,  Ins.  |  156;  Ostrander, 

Note. — For  another  case  in  this  series  as  to 
effect  of  failure  to  keep  watchman  on  liability 
under  Insurance  policy  stipulating  that  watch- 
man shall  be  employed,  where  the  loss  Is  not 
due  to  such  failure,  see  Hart  v.  Niagara  F. 
Ins.  Co.  (Wash.)  27  L.  R.  A.  86. 

As  to  constitutionality  of  statute  making  void 
all  stipulations  in  policies  which  limit  liability 
to  less  than  full  amount  of  loss,  if  this  does  not 
exceed  the  amount  of  the  insurance,  see  Dog- 
ger v.  Mechanics'  «  T.  Ina  Co.  (Tenn.)  28  L. 
R.  A.  796. 

As  to  statute  making  nonoccupancy  Immate* 
rial  notwithstanding  a  provision  of  the  policy, 
unless  the  risk  Is  thereby  Increased,  see  Moody 
v.  Amazon  Ina  Co.  (Ohio)  26  L.  R.  A.  818. 
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Fire  Ins.  §  136;  Jefferies  v.  Economical  L. 
Ins.  Co.  22  Wall.  47,  22  L.  ed.  833. 

Where  the  assured  warrants  to  keep  a 
watchman  on  the  premises  he  must  see  to  it 
that  the  watchman  attends  to  his  duty. 
If  the  watchman  does  not,  the  policy  is 
avoided. 

Au  Sable  Lumber  Co.  v.  Detroit  Mfrs. 
Mut.  F.  Ins.  Co.  89  Mich.  407,  60  N.  W.  870; 
Spies  v.  Qieemcich  Ins.  Co.  97  Mich.  310,  56 
N.  W.  560;  Rankin  v.  Amotion  Ins.  Co.  89 
Cal.  203,  26  Pac.  872;  McKenzie  v.  Scottish 
Union  d  Nat.  Ins.  Co.  112  Gal.  548,  44  Pac 
922;  Whitlau)  v.  Phceniw  Ins.  Co.  28  U.  G.  C. 
P.  53;  Blumer  v.  Phceniw  Ins.  Co.  45  Wis. 
627,  48  Wis.  535,  33  Am.  Rep.  830,  4  N.  W. 
674;  May  v.  Buckeye  Mut.  Ins.  Co.  25  Wis. 
304,  3  Am.  Rep.  70;  Brooks  v.  Standard  F. 
Ins.  Co.  11  Mo.  App.  349;  Wenzel  v.  Com- 
mercial his.  Co.  67  Gal.  438,  7  Pac  817; 
Olendale  Woolen  Mfg.  Co.  v.  Protection  Ins. 
Co.  21  Conn.  19,  54  Am.  Dec.  309;  Ripley 
v.  Mtna  Ins.  Co.  30  N.  Y.  136,  86  Am.  Dec 
362;  First  Nat.  Bank  v.  Insurance  Co.  of  N. 
A.  50  N.  Y.  45;  Sheldon  v.  Hartford  F.  Ins. 
Co.  22  Conn.  235,  58  Am.  Dec  420. 

The  contract  being  that  the  matter  is  as 
represented  or  shall  be  as  promised,  unless 
it  proves  so,  whether  from  fraud,  mistake, 
negligence,  or  other  cause  not  proceeding 
from  the  insurer,  or  the  intervention  of  the 
law,  or  the  act  of  God,  the  insured  can  have 
no  claim. 

1  May,  Ins.  f  156,  p.  293 ;  Fowler  v.  Mtna 
F.  Ins.  Co.  6  Cow.  673,  16  Am.  Dec  460; 
Strtson  v.  Massachusetts  Mut.  F.  Ins.  Co.  4 
Mass.  337,  3  Am.  Dec  217;  Worcester  v. 
Worcester  Mut.   F.  Ins.   Co.   9   Gray,  27; 
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Duckett  v.  Williams,  2  Cromp.  &  M.  348; 
Cooper  v.  Farmers'  Mut.  F.  Ins.  Co.  50  Pa. 
299,  88  Am.  Dec  544;  Sayles  v.  Northwest- 
ern Ins.  Co.  2  Curt.  C.  C.  610,  Fed.  Gas.  No. 
12,422. 

It  is  immaterial  whether  the  assured 
knows  that  the  fact  warranted  is  true  or 
not. 

1  Biddle,  Ins.  §  559;  Duckett  v.  Williams, 
2  Cromp.  &  M.  348;  Mutual  Ben.  L.  Ins.  Co. 
v.  Cannon,  48  Ind.  264;  Dennison  v.  Thom- 
as ton  Mut.  Ins.  Co.  20  Me.  125,  37  Am.  Dec 
42;  Co-operative  Life  Asso.  v.  Leflore,  53 
Miss.  2;  Connecticut  Mut.  L.  Ins.  Co.  v. 
Pyle,  44  Ohio  St.  19,  4  N.  E.  465;  Common- 
wealth Mut.  F.  Ins.  Co.  v.  Huntzinger,  98 
Pa.  41;  West  Rockingham  Mut.  F.  Ins.  Co. 
v.  Sheets,  26  Gratt.  854 ;  Watertown  F.  Ins. 
Co.  v.  Cherry,  84  Va.  72,  3  8.  E.  876. 

The  act  in  question  is  unconstitutional. 

This  is  a  law  impairing  the  obligation  of 
the  contract  as  effectually  as  if  the  law  de- 
clared that  the  clause  broken  should  be 
stricken  from  the  contract. 

Shaver  v.  Pennsylvania  Co.  71  Fed.  931; 
Wallace  v.  Georgia  C.  d  N.  R.  Co.  94  Ga. 
732,  22  S.  E.  579;  Frorer  v.  People  use  of 
School  Fund,  141  111.  171,  16  L.  R.  A.  492, 
31  N.  E.  395;  Braceville  Coal  Co.  v.  People, 
147  111.  66,  22  L.  R.  A.  340,  35  N.  E.  62; 
Harding  v.  People,  160  III.  459,  32  L.  R.  A. 
445,  43  N.  E.  624;  Com.  v.  Perry,  155  Mass. 
117,  14  L.  R.  A.  325,  28  N.  E.  1126;  Com. 
y.  Potomska  Mill  Corp.  155  Mass.  122,  note 
54L.R.  4. 


28  N.  E.  1128;  Godcharles  v.  Wigeman,  113 
Pa.  431,  6  Atl.  354;  State  v.  Goodwill,  33 
W.  Va.  179,  6LR.A.  621,  10  S.  E.  285; 
State  v.  Fire  Creek  Coal  d  Coke  Co.  33  W. 
Va.  188,  6  L.  R.  A.  359,  10  8.  E.  288. 

Breach  of  an  express  warranty  in  insur- 
ance works  an  avoidance,  whether  so  ex- 
pressly provided  or  not. 

Joyce,  Ins.  g  1951;  Wood,  Fire  Ins.  §  190; 
Ostrander,  Fire  Ins.  §  136;  Beach,  Ins.  g 
457;  Merchants'  Life  Asso.  v.  Yoakum,  39 
C.  C.  A.  56,  98  Fed.  267;  American  Ins.  Co. 
y.  Gilbert,  27  Mich.  433;  Livingston  v. 
Maryland  Ins.  Co.  7  Cranch,  506,  3  L.  ed. 
421;  Newcastle  F.  Ins.  Co.  v.  Macmorran9 
3  Dow,  255;  Quin  v.  National  Assur.  Co.  1 
Jones  &  C.  316;  De  Hahn  v.  Hartley,  1  T. 
R.  343;  Olendale  Woolen  Mfg.  Co.  v.  Pro- 
tection Ins.  Co.  21  Conn.  19,  54  Am.  Dec 
309;  Texas  Bkg.  d  Ins.  Co.  v.  Stone,  49  Tex. 
11;  N.  Y.  Ins.  Code,  g  1421;  Cal.  Ins.  Code, 
ft  2610;  Barber,  Ins.  pp.  92,  93. 

Messrs.  CahiU  ft  Wood,  for  defendant 
in  error: 

In  dealing  with  warranties,  common  sense 
is  not  to  be  lost  sight  of,  and  the  fair,  prac- 
tical intent  of  the  parties  is  to  be  sought, 
not  the  hair-splitting  of  a  college  of  wit 
crackers,  and  substantial  fulfilment  of  a 
warranty  is  enough. 

1  May,  Ins.  g  156;  Merchants9  Life  Asso. 
y.  Yoakum,  39  G.  G.  A.  56,  98  Fed.  251. 

No  paragraph  relating  to  the  watchman 
appears  in  the  policy,  and  the  one  in  the  ap- 
plication suggests  no  penalty.  This  omis- 
sion in  an  instrument  replete  with  clear  and 
explicit  declarations  of  forfeiture  is  worthy 
of  note.  The  presence  of  the  declaration  of 
forfeiture  in  every  other  instance,  and  its 
absence  in  this,  is  clearly  not  an  oversight. 

Steele  v.  German  Ins.  Co.  93  Mich.  82, 
18  L.  R.  A.  85,  53  N.  W.  514. 

If  it  was  intended  that  any  failure  to 
keep  a  watchman  rendered  the  policy  void 
the  parties  would  have  so  declared. 

Au  Sable  Ijumber  Co.  v.  Detroit  Mfrs. 
Mut.  F.  Ins.  Co.  89  Mich.  407,  50  N.  W.  870; 
Hall  v.  Concordia  F.  Ins.  Co.  90  Mich.  403, 
51  N.  W.  524;  JStna  L.  Ins.  Co.  v.  King,  84 
111.  App.  171. 

The  policy  should  not  be  declared  void 
for  the  breach  of  any  condition  unless  it  is 
expressly  so  stated  in  the  policy. 

Merchants'  Life  Asso.  v.  Yoakum,  39  C. 
G.  A.  56,  98  Fed.  251;  Connecticut  F.  Ins. 
Co.  v.  Jcary,  60  Neb.  338,  51  L.  R.  A.  698, 
83  N.  W.  78;  First  Nat.  Bank  v.  Hartford 
F.  Ins.  Co.  95  U.  S.  673,  24  L.  ed.  563. 

The  clause  is  complied  with  by  employing 
a  reliable  watchman  and  charging  him  with 
the  duty  of  watching  the  premises,  though 
he  is  asleep  at  the  time  of  the  fire 

Phceniw  Assur.  Co.  v.  Coffman,  10  Tex. 
Civ.  App.  631,  32  8.  W.  810;  Burlington  F. 
Ins.  Co.  v.  Coffman,  13  Tex.  Civ.  App.  439, 
35  8.  W.  406. 

The  watchman  must  perform  his  duties 
in  the  manner  in  which  men  of  ordinary 
care  and  skill  in  similar  departments  man- 
age their  own  business  of  like  kind.  A  sub- 
stantial compliance  with  the  contract  is  all 
that  is  required. 
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Hanover  F.  Ins.  Co.  v.  Gustin,  40  Neb. 
828,  59  N.  W.  375;  London  &  L.  F.  Ins.  Co. 
v.  Ueiteson,  21  Ky.  L.  Rep.  471,  51  S.  W. 
617;  Crocker  v.  People's  Mut.  F.  Ins,  Co. 
8  Gush.  79;  King  Brick  Mfg.  Co.  v.  Pluenioo 
Ins.  Co.  164  Mass.  291,  41  N.  E.  277. 

The  temporary  absence  cannot  be  regard- 
ed as  a  violation  of  the  condition. 

Au  Sable  Lumber  Co.  v.  Detroit  Mfrs. 
Mut.  F.  Ins.  Co.  89  Mich.  407,  50  N.  W. 
870;  Kansas  Mill  Otcners*  <£  Mfrs.  Mut.  F. 
Ins.  Co.  v.  Met  calf,  59  Kan.  383,  53  Pac. 
68;  London  <£  L.  F.  Ins.  Co.  v.  Gerteson,  21 
Ky.  1*  Rep.  471,  51  S.  W.  617;  Eovey  v. 
American  Mut.  Ins.  Co.  2  Duer,  554;  Busk 
t.  Royal  Each.  Assur.  Co.  2  Barn.  &  Aid. 
73;  Henderson  v.  Western  Marine  d  F.  Ins. 
Co.  10  Rob.  (La.)  164,  43  Am.  Dec  176; 
Walker  v.  M  ait  land,  6  Barn.  &  Aid.  171; 
Enterprise  Ins.  Co.  v.  Parisot,  35  Ohio  St. 
35,  35  Am.  Rep.  589;  St.  Louis  Ins.  Co.  v. 
Glasgow,  8  Mo.  713,  41  Am.  Dec  661;  Love- 
lace  v.  Travelers'  Protective  Asso.  126  Mo. 
164,  30  L.  R.  A.  209,  28  8.  W.  877;  Rankin 
t.  Amazon  Ins.  Co.  89  Cal.  203,  26  Pac  872; 
Metzger  v.  Manchester  F.  Assur.  Co.  102 
Mich.  334,  63  N.  W.  650. 

Breach  of  an  agreement  to  keep  a  barrel 
of  water  in  a  certain  part  of  the  Dividing 
does  not  defeat  recovery  where  it  doe*  not 
appear  that  the  building  could  have  been 
saved  if  it  had  been  there. 

Syndicate  Ins.  Co.  v.  Catchmgs,  104  Ala. 
176,  16  So.  46. 

Such  contracts  must  receive  a  reasonable 
interpretation  which  will  not  work  injustice 
or  lead  to  absurd  consequences. 

Liverpool  d  L.  &  O.  Ins.  Co.  v.  Kearney, 
36  C.  C.  A.  265,  94  Fed.  314;  Western  As- 
sur. Co.  v.  Redding,  15  C.  €.  A.  619,  30  U. 
8.  App.  442,  68  Fed.  708;  East  Temas  F.  Ins. 
Co.  v.  Morris,  7  Tex.  Civ.  App.  647,  26  S. 
W.  720;  1  Phillips,  Ins.  5  872;  Knights  of 
Honor  v.  Dickson,  102  Tenn.  255,  52  S.  W. 
862;  Kites  v.  Farmers'  Mut.  F.  Ins.  Co.  119 
Mich.  252,  77  N.  W.  933;  Cronin  v.  Fire 
Asso.  of  Philadelphia,  123  Mich.  277,  82  N. 
W.  45;  Boyer  v.  Grand  Rapids  F.  Ins.  Co. 
124  Mich.  455,  83  N.  W.  124;  Shelden  v. 
Michigan  Millers'  Mut.  F.  Ins.  Co.  124  Mich. 
303,  82  N.  W.  1068. 

Defendant  is  a  corporation  organized  un- 
der the  laws  of  the  state,  and  it  is  entirely 
within  the  police  power  of  the  state  to  pre- 
scribe limitations  upon  the  forfeiture  of  a 
policy,  just  as  it  is  within  its  power,  as  in 
the  standard  policy  act,  to  regulate  the 
whole  form  and  substance  of  the  contract  to 
be  made. 

Hooper  v.  California,  155  U.  S.  648,  39 
L.  ed.  297,  5  Inters.  Com.  Rep.  610,  15  Sup. 
Ct.  Rep.  207;  H olden  v.  Hardy,  169  U.  8. 
366,  42  L.  ed.  780,  18  Sup.  Ct.  Rep.  383; 
Jones  v.  Great  Southern  Fire  Proof  Hotel 
Co.  30  C.  C.  A.  108,  58  U.  S.  App.  397,  86 
Fed.  370;  Merchants'  Life  Asso.  v.  Yoakum, 
39  C.  C.  A.  56,  98  Fed.  2J1. 

Moore,  J.,  delivered  the  opinion  of  the 
court: 

The  defendant  is  a  fire  insurance  com- 
pany organized  under  the  laws  of  the  state 
54  L.  R.  A. 


of  Michigan,  with  its  principal  office  at 
Lansing,  Michigan.  The  plaintiff  is  the 
owner,  by  assignment  from  the  Verona  Mill 
Company,  of  a  policy  of  insurance  issued  to 
said  Verona  Mill  Company  by  the  defend- 
ant company.  In  March,  1899,  the  Verona 
Mill  Company  made  a  written  application 
for  insurance.  Among  other  things  stated 
in  the  application  is  the  following: 

What  facilities  have  you  in  the  way  of 
force  pumps,  extinguishers,  etc,  for  putting 
out  fire? 

A.  Waterworks. 

Do  you  agree  to  keep  a  watchman  on  the 
premises  at  all  times  when  not  in  opera- 
tion? 

A.  Yes, 

Do  you  agree  to  keep  at  least  one  cask  of 
salt  water  on  each  floor  of  the  buildings, 
and  one  or  more  buckets  to  each  cask,  al- 
ways in  order  and  ready  for  use  in  case  of 
fire? 

A.  Yes. 

Do  you  agree  not  to  use  open,  movable 
lights  on  the  premises  insured? 

Yes. 

If  both  water  and  steam  power  are  used, 
state  what  proportion  of  the  time  a  permit 
for  steam  is  wanted. 

Is  smoking  permitted  except  in  the  office? 

No.  , 

What  is  the  capacity  of  the  mill  in  twen- 
ty-four hours? 

200  bbls. 

State  anything  affecting  the  risk,  not 
otherwise  fully  explained. 

Through  what  bank  do  you  prefer  to  have* 
collections  on  you  made? 

Farmers'  Bank. 

And  the  undersigned  applicant  hereby 
warrants  that  the  above  is  a  just,  full,  and 
true  exposition  of  the  facts  and  circumstan- 
ces in  regard  to  the  property  to  be  insured, 
and  is  and  shall  be  considered  as  the  basis 
on  which  insurance  is  to  be  effected  and  con- 
tinued in  force,  and  the  same  is  understood 
as  incorporated  in  and  forming  a  part  and 
parcel  of  the  policy  as  a  continuing  warran- 
ty during  the  life  of  such  policy.  And  it  is 
covenanted  and  agreed  that  if  the  situation 
or  circumstances  affecting  the  risk  shall  be 
so  altered  or  changed  as  to  render  the  risk 
more  hazardous,  or  if  there  be  any  change 
affecting  the  title,  interest,  or  possession  of 
the  property,  the  assured  will  notify  the 
secretary  of  said  company  forthwith,  in 
writing,  of  such  alteration  or  change. 

Upon  this  application  a  policy  of  insur- 
ance was  issued.  The  provisions  of  said 
policy  which  counsel  deem  material  in  this 
controversy  read  as  follows:  ".  .  .  Ref- 
erence is  made  to  assured's  application  and 
survey  on  file  in  the  office  of  this  company, 
and  which  is  made  part  of  this  policy. 
.  .  .  This  entire  policy  shall  be  void  if 
the  insured  has  concealed  or  misrepresent- 
ed, in  writing  or  otherwise,  any  material 
fact  or  circumstance  concerning  this  insur- 
ance or  the  subject  thereof,  or  if  the  inter- 
est of  the  insured  in  the  property  be  not 
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truly  stated  herein,  or  in  case  of  any  fraud 
or  false  swearing  by  the  insured  touching 
any  matter  relating  to  this  insurance  or  the 
subject  thereof,  wnether  before  or  after  a 
loss.  This  entire  policy,  unless  otherwise 
provided  by  agreement  indorsed  hereon  and 
added  hereto,  shall  be  void  if  the  insured 
now  has,  or  shall  hereafter  make  or  procure, 
any  other  contract  of  insurance,  whether 
valid  or  Dot,  on  property  covered  in  whole 
or  in  part  by  this  policy,  or  if  the  subject 
of  insurance  be  a  manufacturing  establish- 
ment, and  it  be  operated  in  whole  or  in  part 
at  night  later  than  10  o'clock,  or  if  it  cease 
to  be  operated  for  more  than  ten  consecutive 
days.  ...  If  an  application,  survey, 
plan,  or  description  of  property  be  referred 
to  in  this  policy,  it  shall  be  a  part  of  this 
contract,  and  a  warranty  by  the  insured. 
.  .  •  This  policy  is  made  and  accepted 
subject  to  the  foregoing  stipulations  and 
conditions,  together  with  such  other  provi- 
sions, agreements,  or  conditions  as  may  be 
indorsed  hereon  or  added  hereto,  and  no  of- 
ficer, agent,  or  other  representative  of  this 
company  shall  have  power  to  waive  any  pro- 
visions or  conditions  of  this  policy,  except 
such  as  by  the  terms  of  this  policy  may  be 
the  subject  of  agreement  indorsed  hereon  or 
added  hereto;  and  as  to  such  provisions  and 
conditions  no  officer,  agent,  or  representa- 
tive shall  have  such  power,  or  be  deemed  or 
held  to  have  waived  such  provisions  or  con- 
ditions, unless  such,  waiver,  if  any,  shall  be 
written  upon  or  attached  hereto,  nor  shall 
any  privilege  or  permission  affecting  the  in- 
surance under  this  policy  exist  or  be  claimed 
by  the  insured  unless  so  written  or  at- 
tached." Afterwards  a  loss  occurred,  and 
this  suit  was  brought.  A  stipulation  of 
facts  was  filed,  the  material  parts  of  which 
read  as  follows:  "April  17,  1800,  at  or 
about  11:30  P.  M.,  fire  originated  from  an 
unknown  cause  in  the  insured  property,  and 
the  same  was  totally  destroyed  by  fire.  The 
mill  was  generally  running  from  7  o'clock 
a.  if.  until  0  o'clock  P.  if.  It  was  not  run- 
ning during  the  night  nor  on  Sundays.  The 
mill  company  maintained  in  the  mill  a  small 
electric  light  plant,  which  furnished  elec- 
tric lights  in  the  village  of  Verona;  said 
light  plant  being  started  up  at  dusk  in  the 
^evening,  and  closing  at  10  o'clock  p.  m. 
The  Verona  Roller-Mill  Company  employed 
J.  U.  Robinson,  who  was  also  secretary  of 
the  company,  as  one  of  its  engineers  and 
-watchman.  He  was  a  competent  man  to 
perform  the  duties  for  which  he  was  em- 
ployed. He  was  hired  and  had  agreed  to 
take  charge  of  the  machinery  as  millwright, 
engineer,  and  watchman,  as  follows:  To 
go  on  duty  at  12  o'clock  noon  of  each  day, 
Sundays  excepted,  and  so  long  as  the  mill 
was  running  to  run  the  engine,  do  the  fir- 
ing, look  alter  the  repairs  to  the  mill  ma- 
chinery, and  when  the  mill  ceased  running 
at  0  o'clock  p.  m.  to  run  the  electric  plant 
above  referred  to  until  10  o'clock  P.  if.,  and 
while  running  the  plant  to  perform  the  du- 
ties of  night  watchman  at  the  mill,  and 
after  10  o'clock  P.  M.  to  remain  on  the  prem- 
ises and  perform  the  duties  of  night  watch- 
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man  until  12  o'clock  midnight,  when  ha 
relieved  by  W.  B.  Tavior  and  went  off  duty. 
He  ran  the  electric  light  plant  Sundays  from 
dark  until  10  P.  if.,  and  watched  Sunday 
nights  from  10  to  12  p.  if.  W.  B.  Taylor 
was  employed  by  the  Verona  Roller-Mill 
Company  as  second  engineer  and  watchman, 
to  perform  duties  as  follows:  He  was  to 
go  on  duty  every  night  at  12  o'clock  mid- 
night,  act  as  watchman  until  the  mill  start- 
ed up  in  the  morning,  when  he  ran  the  en- 
gine as  engineer  and  fireman  until  12  o'clock 
noon,  when  he  was  relieved  by  J.  U.  Robin- 
son, and  went  off  duty.  On  Saturday  nights 
Mr.  Taylor  went  on  at  12  o'clock  midnight, 
and  watched  until  daylight,  when  he  went 
off  duty,  add  no  watchman,  or  other  person 
having  the  duties  of  watchman,  was  in 
charge  of  the  mill  premises  on  Sundays  un- 
til the  electric  light  plant  was  started  up  in 
the  evening.  The  employees  and  officers  of 
the  mill  company  were  around  the  mill  on 
Sundays,  there  being  some  one  of  them  at  the 
mill  once  or  twice  each  Sunday,  but  no  one 
performing  the  duties  of  watchman  on  Sun- 
days during  the  day.  Mr.  Taylor  was  a 
competent  man  for  his  employment,  and 
was  paid  by  the  Verona  Roller-Mill  Com- 
pany for  performing  the  duties  as  above  de- 
tailed. On  the  night  when  the  fire  oc- 
curred, J.  U.  Robinson  ran  the  electric  light 
plant  until  10  o'clock.  At  that  hour  he 
shut  down  the  lighting  plant,  carefully  in- 
spected all  the  stories  of  the  mill,  and  went 
home,  leaving  the  mill  at  about  10:15  P.  M.; 
his  wife  being  quite  sick  at  the  time,  which 
was  the  occasion  of  his  leaving  the  mill  on 
this  occasion  prior  to  12  o'clock  P.  if.  Rob- 
inson went  straight  home  and  went  to  bed, 
and  at  the  time  the  fire  broke  out  was  in  bed 
at  his  house  at  the  other  end  of  the  village 
of  Verona,  about  200  yards  away  from  the 
mill,  and  out  of  sight  of  the  mill.  The  oth- 
er officers  and  stockholders  of  the  Verona 
Roller-Mill  Company  were  not  aware  that 
Robinson  had  left  the  mill  that  night.  Said 
Robinson  had  on  a  few  occasions  prior  to 
the  date  of  the  fire  left  the  mill  alone  in  a 
similar  way  between  the  hours  of  10  and  12 
o'clock  P.  if.,  but  his  absence  on  these  occa- 
sions was  likewise  unknown  to  any  of  the 
other  officers  or  stockholders  of  the  Verona 
Roller-Mill  Company.  It  is  admitted  that 
the  officers  and  stockholders  of  the  Verona 
Roller-Mill  Company  used  due  diligence  in 
the  selection  of  Robinson  and  Taylor  as 
watchmen  at  the  mill;  that  Robinson's  ab- 
sence was  occasioned  solely  by  the  sickness 
of  his  wife,  who  was  quite  sick;  that  the 
mill  property  destroyed  was  worth  in  excess 
of  the  total  amount  of  the  insurance  upon 
the  same;  that  the  company  sustained  quite 
a  loss  not  covered  by  insurance;  and  that 
there  was  no  fraud  or  bad  faith  upon  the 
part  of  the  plaintiff  or  his  assignor,  the  Ve- 
rona Roller-Mill  Company.  It  is  admitted 
that  all  of  the  conditions  and  agreements 
set  forth  in  said  application  and  policy  have 
been  fully  and  literally  complied  with  by  the 
Verona  Roller-Mill  Company  and  the  plain- 
tiff herein,  except  as  regards  the  absence  of 
the  watchman,  as  hereinbefore  set  out*  and 


4901. 


McGannow  y.  Michigan  Mn.T,»w'  Mut.  Fibb  Ihs.  Co. 


748 


ms  to  whether  this  condition  of  the  applica- 
tion of  the  policy  has  been  complied  with 
is  to  be  determined  by  the  court  upon  this 
-agreed  state  of  facts;  and,  if  the  facts  here- 
in set  out  constitute  such  a  compliance,  then 
judgment  is  to  be  rendered  for  the  plaintiff 
for  $2,840.67,  with  interest  at  6  per  cent  per 
•annum  from  the  25th  day  of  April,  1809; 
otherwise,  judgment  is  to  be  rendered  for 
the  defendant.  The  circuit  judge  rendered 
•a  judgment  in  favor  of  plaintiff  for  the  full 
•amount  of  his  claim.  The  case  is  brought 
faero  by  writ  of  error. 

The  circuit  judge  held  that  §  5180,  Gomp. 
Laws  1897,  applies  to  this  policy  of  insur- 
ance, and  the  policy  did  not  become  void 
for  failure  to  keep  a  watchman  upon  the 
premises  on  Sundays;  the  loss  not  having 
•occurred  during  such  times,  or  by  reason  of 
the  absence  of  the  watchman  on  Sundays. 
This  policy  was  issued  in  March,  1899,  near- 
ly two  years  after  the  provisions  of  {  5180, 
<5omp.  Laws,  took  effect.  Counsel  insist 
that  the  provisions  of  that  section  apply 
-only  to  a  Michigan  standard  policy,  and  that 
the  policy  sued  upon  is  not  a  Michigan 
-standard  policy.  We  do  not  need  to  decide 
whether  this  policy  issued  by  a  Michigan 
•company,  with  an  indorsement  on  the  back, 
"Standard  Policy,"  is  a  Michigan  standard 
policy  or  not.  Section  5180  reads  as  fol- 
lows: "That  no  policy  of  fire  insurance 
shall  hereafter  be  declared  void  by  the  in- 
surer for  the  breach  of  any  condition  of  the 
policy  if  the  insurer  has  not  been  injured 
by  such  breach;  or  where  a  loss  has  not  oc- 
curred during  such  breach,  or  by  reason  of 
-such  breach  of  condition."  This  language  is 
broad  enough  to  cover  the  policy  in  suit, 
"whether  it  is  regarded  as  a  Michigan 
-standard  policy  or  not,  and  we  think  it  was 
intended  to  cover  all  policies  issued  in  this 
state  after  it  became  a  law.  Though  there 
4s  no  direct  adjudication  to  that  effect,  we 
think  the  opinion  of  the  court  in  this  re- 
-spect  is  foreshadowed  in  Nile*  v.  Former? 
Mut.  F.  In*.  Co.  119  Mich.  252,  77  N.  W. 
"933;  Cronin  v.  Fire  A**o.  of  Philadelphia, 
123  Mich.  277,  82  N.  W.  45;  Bhelden  v. 
Michigan  Millers9  Mut.  F.  Ins.  Co.  124 
Mich.  303,  82  N.  W.  1068;  Boyer  v.  Grand 
Rapid*  F.  In*.  Co.  124  Mich.  455,  83  N.  W. 
124.  Counsel  say:  "The  act  in  question 
is  unconstitutional.  It  puts  an  unconstitu- 
tional limit  on  the  right  of  parties  *ui  juris 
to  make  contracts  for  themselves.  The  leg- 
islature has  no  authority  to  deprive  a  par- 
ty of  his  right  to  make  contracts  not  im- 
moral or  contrary  to  public  policy.  Any 
limitation  which  transgresses  this  private 
right  is  unconstitutional  and  invalid.  Also 
this  statute  as  now  set  up  by  plaintiff  im- 
pairs the  obligation  of  contract,  and  is  for 
that  reason  invalid."  We  cannot  agree 
with  counsel  in  this  respect.  The  defendant 
corporation  is  a  creature  of  the  statute.  It 
•could  not  engage  in  the  business  of  insur- 
ance except  by  virtue  of  the  statute.  It  is 
entirely   competent  for   the  legislature   to 

Srescribe  the  forms  of  its  contracts,  and  the 
nutations  in  relation  to  forfeitures  there- 
in. It,  of  course,  would  not  be  competent  to 
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I  impair  the  obligation  of  contracts  already 
entered  into,  but  that  is  not  what  is  at- 
tempted to  be  done  here.  The  idea  of  the 
legislature,  doubtless,  was  to  protect  policy 
holders,  and  to  see  that  their  insurance  did 
not  fail  because  of  any  breach  in  the  terms 
of  the  policy  or  the  application  which  did 
not  result  in  injury  to  the  insurance  com- 
pany. See  note  a,  {  156,  May,  Ins.,  and 
cases  there  cited.  The  court  also  held  that 
the  act  of  Robinson,  the  watchman,  in  leav- 
ing the  mill  the  night  of  the  fire  at  10:15 
p.  u.  and  remaining  away  from  there  dur- 
ing the  time  he  was  to  act  as  watchman,  un- 
der the  facts  stipulated,  did  not  constitute 
a  breach,  of  the  warranty  which  avoided  the 
policy. 

It  is  insisted  upon  the  part  of  the  defend- 
ant that  the  application  is  the  basis  of  the 
insurance,  and  the  agreement  to  keep  a 
watchman  is  a  warranty,  and  the  failure  to 
do  so  avoids  the  policy.  It  is  said:  "There 
is  no  room  for  construction,  no  latitude,  no 
equity.  If  the  warranty  be  a  statement  of 
facts,  it  must  be  literally  true;  if  a  stipu- 
lation that  a  certain  act  shall  or  shall  not 
be  done,  it  must  be  literally  performed."  1 
May,  Ins.  8  156.'  On  the  part  ef  the  plain- 
tiff it  is  said  the  agreement  to  keep  a  watch- 
man is  a  promissory  agreement,  and  not  a 
warranty,  the  literal  observance  of  which  is 
necessary  to  keep  the  policy  in  force,  inas- 
much as  there  is  no  express  provision  in  the 
policy  that  a  failure  to  keep  a  watchman  at 
all  times  shall  make  the  policy  void.  The 
authorities  upon  these  several  propositions 
are  very  conflicting.  The  old  rule  as  to  war- 
ranties fully  sustains  the  contention  of 
counsel  for  defendant,  but  there  has  been  a 
tendency  of  late  years  to  hold  that  the  sub- 
stantial fulfilment  of  an  agreement  like  that 
contained  in  the  application  is  sufficient. 
In  May,  Ins.  {  156,  it  is  said,  after  the  lan- 
guage before  quoted:  "A  learned  judge  and 
author  declares  it  to  be  unfortunate  that 
so  strict  a  rule  has  been  established,  and  in- 
timates— what  is  no  doubt  entirely  true — 
that  courts  are  not  at  all  inclined  to  go  be- 
yond the  precedents  to  support  a  warranty. 
There  are  even  authorities  to  the  effect  that 
in  dealing  with  warranties  common  sense  is 
not  to  be  lost  sight  of,  and  that  the  fair, 
practical  intent  of  the  parties  is  to  be 
sought,  not  the  hair-splitting  of  a  college  of 
wit  crackers,  and  that  substantial  fulfil- 
ment of  a  warranty  is  enough."  In  the 
policy  sued  upon  it  is  provided  the  policy 
shall  be  void  for  any  one  of  seventeen  differ- 
ent reasons.  It  also  provides  the  company 
shall  not  be  liable  for  loss  occasioned  by  in- 
vasion, or  from  loss  resulting  from  a  num- 
ber of  other  causes,  but  it  nowhere  provides 
the  policy  shall  be  void  if  a  competent 
watchman  is  hired  by  the  insured,  and  is 
temporarily  absent  from  his  post,  or  if  one 
or  more  of  the  buckets  to  each  cask  of  salt 
water  should  be  temporarily  removed.  If  it 
had  been  intended  to  avoid  the  policy  for 
these  reasons,  it  would  not  have  been  diffi- 
cult to  say  so.  The  following  illustrations 
will  serve  to  show  the  tendency  of  courts: 
The  case  of  Hanover  F.  In*.  Co.  v.  Quttin, 
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40  Nebw  828,  60  N.  W.  375,  was  much  like 
the  one  at  bar.  We  quote  from  the  opin- 
ion: "Watchman. — la  one  kept  on  the 
premises  during  the  night,  and  at  all  other 
times  when  tne  works  are  not  in  operation, 
or  when  the  workmen  are  not  present?  A. 
Yes.  Q.  Is  any  other  duty  required  of  the 
watchman  than  watching  for  the  safety 
of  the  premises?  A.  Yes;  cleaning  the 
floors  and  premises.  The  evidence  shows 
that  the  fire  occurred  about  half-past 
seven  o'clock,  and  that  the  watchman, 
with  Mr.  Gustin,  left  the  premises 
about  0:15  o'clock.  Before  their  depart- 
ure, however,  the  watchman  had  inspect- 
ed the  different  parts  of  the  mill,  and 
found  everything  apparently  safe  from  fire. 
He  locked  up  the  building,  and  went  to  the 
business  part  of  the  city  of  Kearney  to  buy 
a  padlock  with  which  to  secure  a  door  of  an 
outside  building.  While  he  was  gone  he 
went  to  the  depot  of  the  Burlington  &  Mis- 
souri River  Railroad  Company  and  pur- 
chased a  ticket  for  a  lady  friend  of  his,  and 
in  the  interval  between  his  leaving  the  plan- 
ing mill  and  returning  thereto  he  ate  his 
supper.  While  on  his  way  to  the  planing 
mill  to  resume  his  duties  of  watchman  the 
alarm  of  fire  was  sounded.  It  is  insisted 
that  the  absence  of  the  watchman  for  the 
purposes  named,  with  the  assent  of  Mr.  Gus- 
tin, necessarily  avoided  the  policy.  To  this 
doctrine  we  cannot  assent.  Even  giving  the 
statements  of  the  application  'that  a  watch- 
man is  kept  on  the  premises  during  the 
night  and  at  all  other  times  when  the  works 
are  not  in  operation'  the  effect  of  a  war- 
ranty,— a  claim  not  necessary  now  to  be  set- 
tled,— the  language  should  receive  a  reason- 
able construction.  We  are  aware  that  on 
this  proposition  there  is  not  accord  of  au- 
thorities; possibly  in  number  they  are  ad- 
verse to  this  view,  yet  it  is  believed  that 
the  language  of  Judge  Shaw  in  Crocker  v. 
Peoples  Mut.  F.  Ins.  Co.  8  Cush.  79,  is  rea- 
sonable and  just.  He  said:  'The  stipula- 
tion, "a  watchman  kept  on  the  premises," 
inserted  as  it  is  in  the  body  of  the  policy 
immediately  after  the  description  of  the 
property  insured,  is  in  the  nature  of  a  war- 
ranty, and  must  be  substantially  complied 
with  by  the  assured,  but  the  terms  are  not 
explicit  as  to  the  time  and  manner  of  keep- 
ing a  watch.  It  does  not  stipulate  for  a 
constant  watch.  It  therefore  requires  con-, 
struction,  as  matter  of  law,  to  determine 
what  is  meant  in  this  policy  by  keeping  a 
watch.  It  relates  to  a  factory,  to  its'  safety 
against  fire;  and  this  depends  upon  the  hab- 
it or  practice  in  this  respect,  and  upon  the 
fact  whether  that  usage  has  been  followed. 
When  there  is  an  express  stipulation  that  a 
thing  shall  be  done,  but  the  contract  is  si- 
lent as  to  the  time  and  manner,  the  law 
holds  that  it  must  be  reasonable  in  this  re- 
spect, having  regard  to  the  object  and  pur- 
pose of  the  stipulation,  in  this  case,  to  the 
safety  of  the  building.  If  it  is  done  in  the 
manner  in  which  men  of  ordinary  care  and 
skill  in  similar  departments  manage  their 
own  affairs  of  like  kind,  this  is  one  strong 
ground  to  hold  it  reasonable,  and  to  war- ' 
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rant  the  admission  of  evidence  of  usage.* 
The  same  principle  requiring  a  reasonable 
construction  of  the  language  used  is  recog- 
nized and  enforced  in  Sheldon  v.  Hartford 
F.  Ins.  Co.  22  Conn.  235,  58  Am.  Dec.  420; 
Frisbie  v.  Fayette  Mut.  Ins.  Co.  27  Pa.  325; 
Houghton  v.  Manufacturers9  Mut.  F.  Ins.  Co, 
8  Met.   114,  41  Am.  Dec.  489;   Perowal  ▼. 
Maine  M.  M.  Ins.  Co.  33  Me.  242;  Stout  v. 
City  F.  Ins.  Co.  12  Iowa,  371,  79  Am.  Dec 
530.    These  views  have  quite  directly   re- 
ceived the  sanction  of  this  court  in  Spring- 
field F.  d  M.  Ins.  Co.  v.  McLimans,  28  Neb. 
840,  45  N.  W.  171."    It  was  held  the  com- 
pany was  liable.     In  Phoenix  Assur.  Co.  v. 
Coffman,  10  Tex.  Civ.  App.  031,  32  S.  W. 
810,  the  application  contained  an  agreement 
to   have  a  watchman  on  the  premises   at 
night  and  at  all  times  when  the  work  waa 
suspended.     It  was  held  that  the  insured, 
bv    employing    a    reliable    watchman,    and 
charging  him  with  the  duty  of  watching  the 
premises,  substantially  complied  with   the 
contract  in  that  respect,  though  the  watch- 
man may  have  been  asleep  at  the  time  of 
the  fire.    The  court  used  tne  following  lan- 
guage:    "Appellee  testified:     'At  the  time 
of  tne  fire  I  had  a  watchman  at  the  mill, 
named  Dean.    I  employed  him  as  a  watch- 
man.   I  assigned  him  the  duty  to  be  at  the 
mill  at  a  certain  hour  in  the  evening,  when 
the  hands  left,  and  to  stay  there  until  the 
hands  came  back  in  the  morning,  and  to 
watch  the  mill  to  see  that  nobody  bothered 
anything  or  stole  anything.'    In  tie  absence 
of  any  testimony  pointing  out  more  clearly 
the  duties  required  of  a  watchman,  we  must 
hold  that  the  appellee  complied  with  the 
contract  by  placing  on  the  premises  a  relia- 
ble watchman,  charged  with  the  duties  of 
watching  the   property   during   the  night, 
even  though  such  watchman  may  have  been 
asleep  when  the  fire  began.    Sierra  MUL 
Smelting  d  Min.  Co.  v.  Hartford  F.  Ins.  Co. 
70  Cal.  235,  18  Pac  207 ;  Au  Sable  Lumber 
Co.  v.  Detroit  Mfrs.  Mut.  F.  Ins.  Co.  89 
Mich.    407,    50    N.    W.    870;    Houghton  v. 
Manufacturers'  Mut.  F.  Ins.  Co.  8  Met.  123, 
41  Am.  Dec.  489.     In  the  last-named  case 
the  question  was  asked:     'Is  a  watch  kept 
constantly  in  the  building?    If  no  watch  is 
constantly  kept,  state  what  is  the  arrange- 
ment respecting  it.'    Answer.    'No  watch  is 
kept  in  or  at  the  building,  but  the  mill  is 
examined   thirty  minutes  after  work.'     In 
that  case  Chief  Justice  Shaw  said:     'Two 
questions  were  made  at  the  trial:      '  First. 
Whether   this  representation  of  the  usual 
practice  amounted  to  any  condition  or  stipu- 
lation that  it  should  be  continued.     It  waa 
ruled  at  the  trial,  and  the  whole  court  are 
now  of  opinion,  that  as  this  examination 
was  manifestly  intended  as  a  substitute  for 
a  constant  watch,  as  it  was  one  which  the 
assured  had  in  their  power  to  make  or  cause 
to  be  made,  as  it  was  one  of  the  precautions 
tending  to  secure  the  property  against  dan- 
ger of  fire  and  tending  to  its  safety,  it  was 
one  which,  as   a  general  practice,  the  as- 
sured were  bound  to  follow,  although   an 
occasional   omission,   owing  to  accident  or 
the  negligence  of  subordinate  persons, 
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ants,  or  workmen,  not  sanctioned  nor  per- 
mitted by  the  assured,  or  by  their  superin- 
tendent, manager,  or  agent,  might  not  be  a 
breach  or  noncompliance.1 "     See  Hovey  v. 
American  Mut.  Ins.  Co.  2  Duer,  554;  Crock- 
er v.  People's  Mut.  F.  Ins.  Co.  8  Cush.  79; 
London  d  L.  F.  Ins.  Co.  v.  Qerteson,  21  Ky. 
L.  Kep.  471,  51  S.  W.  617;  Burlington  F. 
Ins.  Co.  v.  Coffman,  13  Tex.  Civ.  App.  439, 
35  S.  W.  400.     In  Kansas  Mill  Owners  d 
Mfrs.  Mut.  F.  Ins.  Co.  v.  Met  calf  f  59  Kan. 
383,  53  Pac.  68,  in  the  application  the  ques- 
tion was  asked,  "Do  you  agree  to  keep  a 
watchman  on  the  premises  at  all  times  when 
•     .    .    not    in    operation?"    The    answer 
was,   "Yea."    A  watchman   was   employed, 
who  was  in  and  about  the  mill  until   10 
o'clock,  when  he  went  to  a  tent  occupied  by 
his  family,  about  200  feet  away,  and  re- 
mained until  the  fire  occurred,  nearly  two 
hours  later.    The  company  was  held  liable. 
In  Rankin  v.  Amazon  Ins.  Co.  89  Gal.  203, 
26  Pac.  872,  under  the  facts  in  that  case  it 
was  held  the  company  was  not  liable,  but  in 
the  opinion  the  following  language  is  used: 
"If  a  loss  is  occasioned  by  the  mere  fault  or 
negligence  of  the  watchman,  unaffected  by 
fraud  or  design  on  the  part  of  the  insured, 
it  is  within  the  protection  of  the  policy; 
but,  to  entitle  the  insured  to  recover,  it 
must  appear  that  he  has  in  good  faith  em- 
ployed a  watchman  to  perform  the  duties 
required   by   the   terms   of   the   warranty. 
Trojan  Min.  Co.  v.  Fireman's  Ins.  Co.  67 
Cal.  27,   7  Pac.  4;   Wenzel  v.  Commercial 
Ins.  Co.  67  Cal.  438,  7  Pac  817;  Cowan  v. 
Pheniw  Ins.  Co.  78  Cal.  181,  20  Pac.  408; 
Waters  v.  Merchants'  Louisville  Ins.  Co.  11 
Pet  219,  9  L.  ed.  694."     In  King  Brick  Mfg. 
Co.  v.  Royal  Ins.  Co.  164  Mass.  291,  41  N. 
K.  277,  attached  to  each  of  the  policies  of 
insurance  was  a   rider   containing,   among 
other   things,   these  words:     "Situated    on 
east  side  of  Pleasant  river,   in  Columbia 
Falls,  Maine.    Steam  pump,  with  sufficient 
hose  to  cover  buildings.    Constant  watch." 
The  watchman  was  absent  when  the  fire 
occurred,  without  the  knowledge  of  the  in- 
sured.   It  was  claimed  the  words  "constant 
watch"  were  a  warranty,  and  not  a  repre- 
sentation, and  that  the  company  was  not 
liable.    The    court    said:      "Was    there    a 
breach  of  any  of  the  terms  of  the  policy  by 
the  insured?    This  depends  upon  whether 
the  insured  absolutely  promised  that  there 
should    be    'a    constant    watch;'    in    other 
words,  whether  it  warranted  this,  or  wheth- 
er the  words  constitute  a  representation, 
merely,  and  are  governed  by  the  familiar 
rules  applicable  to  representations.    Unless 
they   amount  to  a  warranty,   there  is   no 
breach  of  the  agreement.    In  this  part  of 
the  case  we  assume,  of  course,  that  the  first 
clause  of  the  section  is  not  broad  enough  to 
include  a  statement  as  to  the  future.     It  is 
a  familiar  rule  of  construction  that  a  prom- 
ise in  regard  tp  the  future,  which  is  not 
clearly  made  a  warranty,  is  a  representation 
only,   and   not  a   warranty.    Houghton   v. 
Manufacturers'  Mut.  F.  Ins.  Co.  8  Met.  114, 
41  Am.  Dec.  480;  Daniels  v.  Hudson  River 
F.  Ins.  Co.  12  Cush.  416,  59  Am.  Dec.  192; 
64  L.  R.  A. 


First  Nat.  Bank  v.  Hartford  F.  Ins.  Co.  95 
U.  S.  673,  24  L.  ed.  563;  Qarcelon  v.  Hamp- 
den F.  Ins.  Co.  50  Me.  580.    On  the  princi- 
ples laid  down  in  these  cases,  we  cannot  re- 
gard the  words  'constant  watch'  as  constitut- 
ing a  condition  precedent  to  the  right  to  re- 
cover, and  consider  them  as  a  representation 
that  a  constant  watch  would  be  kept.    The 
duty  was  imposed  upon  the  insured  to  use 
all  reasonable  care,  and  to  take  all  reason- 
able means  to  see  that  a  constant  watch  was 
kept.    This  was  done  by  making  a  rule  to 
that  effect  and  providing  a  watch.    No  neg- 
ligence or  fraud  is  imputed  to  the  assured. 
The  loss  was  caused  by  the  negligence  of  a 
servant,  and  this  is  a  risk,  covered  by  the 
insurance.    There  was  therefore  no  breach 
of  the  terms  of  the  policy  by  the  insured. 
Shaw  v.-  Robberds,  6  Ad.  &  El.  75;  DobsOn 
v.  Sotheby,  Moody  &  M.  90;   Houghton  v. 
Manufacturers'  Mut.  F.  Ins.  Co.  8  Met.  114, 
41  Am.  Dec.  489;  Daniels  v.  Hudson  River 
F.  Ins.  Co.  12  Cush.  416,  59  Am.  Dec.  192; 
Loud  v.  Citizens'  Mut.  Ins.  Co.  2  Gray,  221; 
Insurance  Co.  of  N.  A.  v.  McDowell,  50  111. 
120,  131,  99  Am.  Dec  497;  Aurora  F.  Ins. 
Co.  v.  Eddy,  55   111.  213,  219;   Mickey  v. 
Burlington  Ins.  Co.  35  Iowa,   174,   14  Am. 
Rep.  494."    In  East  Tewas  F.  Ins.  Co.  v. 
Harris,  7  Tex.  Civ.  App.  647,  26  8.  W.  720, 
the  assured  agreed  to  keep  correct  books 
and  the  last  inventory  locked  in  a  fireproof 
safe,  or  in  some  place  not  exposed  to  fire, 
and  in  case  of  loss  to  produce  the  books  and 
inventory.    They  were  kept  as  required,  but 
when  the  store  was  on  fire  the  bookkeeper, 
fearing  the  safe  was  not  fireproof,  took  the 
books  and  inventory  to  remove  them  to  a 
safe  place.    As  he  ran  out  of  the  building 
he  dropped  some  of  them,  and  they  were  de- 
stroyed by  lire.    The  company  claimed,  by 
way*  of  defense,  the  plaintiff  must  literally 
comply  with  his  covenant,  and  produce  the 
books  and  inventory  after  the  loss,  before  It 
could    recover.     The   court   declined    to    so 
hold,  and  the  company  was  held  liable.    The 
case  of  Liverpool  d  L.  d  O.  Ins.  Co.  v.  Kear- 
ney, 36  C.  C.  A.  265,  94  Fed.  314,  was  much 
liice  the  last  case:     Among  other  things,  the 
court  said:     "Counsel   for   defendant  com- 
pany direct  our  attention,  however,  to  the 
last  paragraph  of  the  'iron-safe  clause,'  and 
urge,    in    substance,    that    the    stipulation 
therein  contained  bound  the  plaintiffs,  in 
any  event,  to  produce  the  inventory  after 
the  fire,  and  that,  even  though  it  was  lost 
and  cannot  be  produced,  they  are  not  enti- 
tled   to   recover.    This   argument   proceeds 
upon  the  theory  that  the  last  paragraph  of 
the  'iron-safe  clause'  must  be  read  literally, 
that  it  admits  of  no  exceptions  or  qualifica- 
tions, and  that  the  failure  to  produce  the 
books  or  inventory  for  any  reason  vitiates 
the  policies.     We  cannot  assent  to  this  view 
of  the  case.    Like  all  contracts  made  be- 
tween private  parties,  and  like  all  statutes, 
for  that  matter,  they  must  receive  a  reason- 
able interpretation,  which  will  not  work  in- 
justice   or    lead    to    absurd    consequences. 
United  States  v.  Kirby,  7  Wall.  482,  19  L. 
ed.  278;   Heydenfeldt  v.  Daney  Cold  d  Sil- 
ver Min.  Co.  93  U.  S.  634,  23  L.  ed.  995 j 
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Church  of  Holy  Trinity  v.  United  State*, 
143  U.  8.  457,  400,  401,  36  L.  ed.  226,  228, 
12  Sup.  Ct.  Uep.  511;  Scott  v.  Latimer,  33 
C.  C.  A.  1,  60  U.  8.  App.  720,  89  Fed.  843 ; 
Thurber  v.  Miller,  14  G.  G.  A.  432,  32  U.  S. 
App.  209,  07  Fed.  371;  Davis  v.  Bohle,  34 
C.  G.  A.  372,  92  Fed.  325."  See  also  First 
Nat.  Bank  v.  Hartford  F.  Ins.  Co.  95  U.  S. 
673,  24  L.  ed.  563;  Au  Sable  Lumber  Co.  v. 
Detroit  Mfrs.  Mat.  F.  Ins.  Co.  89  Mich.  407, 
50  N.  W.  870;  Spies  v.  Greenwich  Ins.  Co. 
97  Mich.  310,  56  N.  W.  560. 
Judgment  is  affirmed. 

Hooker,  J.,  did  not  lit.  Montgomery, 
Ch.  .1.,  and  Long,  J.,  concurred  with 
Moore,  J. 


▼.  Gilbert,  27  Mich.  433;  Boose  v.  Prescoti 
Ins.  Co.  84  Mich.  317,  11  L.  R.  A.  340,  47 
N.  W.  587.  I  think  the  judgment  should 
be  reversed. 


John  HOFFMAN 
v. 

MICHIGAN  HOME  &  HOSPITAL  ASSO- 
CIATION, Plff .  in  Err. 


Grant,  J.,  dissenting: 

I  cannot  concur  with  my  brethren  in  this 
case.  Plaintiff  agreed  to  keep  a  watchman 
upon  the  premises  at  all  times  when  the 
mill  was  not  in  operation.  The  watchman 
whom  plaintiff  employed  left  his  post  in 
the  night,  went  to  his  home,  and  retired  to 
his  bed.  Who  assumed  the  duty  to  keep  the 
watchman?  The  plaintiff.  Who  assumed 
the  risk  of  neglect  of  that  duty  by  him? 
Clearly,  it  seems  to  me,  the  plaintiff.  It 
was  not  contemplated  that  the  defendant 
company  should  undertake  to  see  that  the 
watchman  performed  his  duty  or  should  be 
responsible  for  such  neglect.  Under  the 
holding  of  my  brethren,  the  premises  might 
be  unwatched  night  after  night,  and  still  the 
defendant  would  be  liable.  While  there  is 
an  apparent  conflict  in  the  authorities  on 
the  question  of  warranties,  I  think  the  fol- 
lowing rule  is  in  harmony  with  the  great 
weight  of  authority:  "The  courts  are  re- 
luctant to  import  terms  of  warranty  con- 
tained in  the  application  for  insurance  into 
the  completed  agreement,  when  the  policy 
dbes  not  clearly  disclose  the  parties'  agree- 
ment to  the  union  of  the  two  papers  in  one 
contract.  Phoenix  Mut.  L.  Ins.  Co.  v.  Rod- 
din,  120  U.  S.  183,  30  L.  ed.  644,  7  Sup.  Ot. 
Rep.  500.  But  when  there  is  a  distinct 
agreement  that  the  application  is  a  part  of 
the  contract,  and  the  statements  in  the  ap- 
plication, upon  which  the  contract  is  based, 
are  expressly  declared  to  be  warranties,  the 
insured's  intent  to  bind  himself  to  the  exact 
truth  in  his  answers,  even  as  to  immaterial 
facts,  is  adequately  manifested,  and  the 
parties  themselves  thereby  agree  upon  the 
materiality  of  the  things  warranted.  Bur- 
ritt  v.  Saratoga  County  Mut.  F.  Ins.  Co.  5 
Hill,  188,  40  Am.  Dec  345;  Armour  v. 
Transatlantic  F.  Ins.  Co.  90  N.  Y.  450; 
O'Shaughncssy  v.  Working  Women's  Co-op. 
Asso.  8  Misc.  491,  28  N.  Y.  Supp.  761; 
American  Credit  Indemnity  Co.  v.  Carroll- 
ton  Furniture  Mfg.  Co.  36  C.  C.  A.  671,  95 
Fed.  Ill;  Mutual  L.  Ins.  Co.  v.  Nichols 
(Tex.  Civ.  App.)  24  8.  W.  910."  Applying 
this  rule  to  the  facts  of  this  case,  I  am  com- 
pelled to  hold  that  the  agreement  to  keep  a 
watchman  upon  the  premises  at  all  times 
when  the  mill  was  not  in  operation  was  a 
warranty  to  do  so,  and  that  its  breach 
avoided  the  policy.  See  American  Ins.  Co. 
ML.  R.  A. 
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1.  Fallare  to  comply  with  the  re*«lro- 
menti  of  a  poller  lnsarlnsr  Affalnst 
lllneae,  as  to  time  of  furnishing  proofs  of 
disability  and  as  to  allowing  time  for  inves- 
tigating the  claim,  will  not  defeat  an  action 
on  the  policy  when  liability  is  denied  because 
the  disease  is  not  covered  by  the  policy,  and 
insured  is  not  confined  to  the  house. 

X.  Recovery  on  a  policy  lnturlna* 
affalnec  illness,  which  limits  liability  to 
the  period  when  insured  Is  continuously  con- 
fined to  his  house  and  subject  to  the  personal 
calls  of  a  registered  physician  In  good  stand- 
ing, Is  not  defeated  by  the  fact  that  the  In- 
sured went  out  by  direction  of  his  physician 
for  an  occasional  and  necessary  airing.  If, 
by  reason  of  the  Illness,  he  was  continuously 
confined  to  the  house  the  larger  portion  of 
the  time. 

(Montgomery,  Ch.  J.,  and  Booker,  J.,  dissent.) 

« 

(October  1, 1901.) 

ERROR  to  the  Circuit  Court  for  Kent 
County  to  review  a  judgment  in  favor 
of  plaintiff  in  an  action  brought  to  recover 
upon  a  policy  providing  sick  benefits.  Af- 
firmed. 

The  facts  are  stated  in  the  opinions. 

Messrs.  Woleott  ft  Perkins  for  plaintiff 
in  error. 

Messrs.  MeKnignt  ft  McAllister,  for 
defendant  in  error: 

During  the  time  that  plaintiff  was  sick 
the  defendant  had  its  physicians  examine 
into  the  facts,  and  before  the  time  had 
elapsed  for  the  filing  of  nroof  of  disability 
defendant  notified  plaintiff  that  it  would  not 
pay  him,  for  the  reason  that  he  had  con- 
sumption. This  dispensed  with  compliance 
with  the  requirements  of  the  policy  as  to 
notice. 

Coryeon  v.  Providence-Washington  In*. 
Co.  70  Mich.  187,  44  N.  *v".  431;  Young  ▼. 
Ohio  Farmers'  Ins.  Co.  92  Mich.  71,  52  N. 
W.  454;  O'Brien  v.  Ohio  In*.  Co.  52  Mich. 
131,  17  N.  W.  726. 

Under  the  terms  of  this  policy  the  plain- 
tiff was  totally  disabled  and  prevented  from 
doing  any  work  whatever,  and  was,  under 
the  proper  construction,  continuously  con- 
fined to  his  house  on  account  of  such  sick- 
ness and  disability. 

. 

Note. — For  denial  of  liability  as  waiver  of 
proofs  of  loss,  see,  In  this  series,  German  Ins. 
Co.  v.  Gueck  (111.)  6  L.  R.  A.  835;  Foust  v. 
American  F.  Ins.  Co.  (Wis.)  30  L.  R.  A.  783; 
and  Hicks  v.  British  America  Assur.  Co.  (N. 
Y.)   48  L.  R.  A.  424. 
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Hoffmah  t.  Michigan  Homb  &  Hospital  Asao. 
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Hohn  t.  Inter-State  Casualty  Co.  115 
Mich.  84,  72  N.  W.  1105. 

If  he  was  continuously  confined  to  his 
house  on  account  of  such  sickness  to  the  ex- 
tent that  he  was  necessarily  and  in  good 
faith  there  a  larger  portion  of  the  time,  and 
only  went  forth,  either  from  necessity  or  for 
•consultation  with  or  by  direction  of  his  phy- 
sician, in  whose  charge  and  care,  he  was,  this 
would,  under  the  rules  of  construction  given 
by  this  court,  be  a  compliance  with  the  re- 
quirements of  the  policy. 

Ibid.;  Young  v.  Travelers'  Ins.  Co.  80  Me. 
244,  13  Atl.  896;  Sawyer  v.  United  States 
Casualty  Co.  (Mass.)  8  Am.  L.  Reg.  N.  S. 
233;  Neafie  v.  Manufacturers'  Acci.  Indem- 
nity Co.  55  Hun,  111,  8  N.  Y.  Supp.  202; 
Hooper  v.  Accidental  Death  Ins.  Co.  5 
Hurlst.  &  N.  546. 

Moore,  J.,  delivered  the  opinion  of  the 
<eourt: 

The  plaintiff  obtained  a  judgment  of  $150 
Against  defendant.  The  case  is  brought 
here  by  writ  of  error.  The  plaintiff  is  en- 
gaged in  the  confectionery  and  bakery  busi- 
ness. The  defendant  is  a  corporation  organ- 
ized under  and  in  pursuance  of  the  laws  of 
the  state  of  Michigan,  doing  an  accident  and 
sick  benefit  insurance  business,  with  its 
principal  office  located  at  the  city  of  Grand 
llapids,  Michigan.  In  October,  a.  d.  1894, 
the  plaintiff  joined  the  defendant  association. 
There  was  issued  to  him  a  policy  of  insur- 
ance containing  the  following  agreement: 
"First.  If,  at  any  time  after  this  certificate 
has  been  in  continuous  force  and  effect  for 
ninety  consecutive  days,  said  member  shall, 
through  any  sickness  or  disease  mentioned 
in  Schedule  A  on  the  back  of  this  certificate, 
beginning  after  the  expiration  of  the  above 
term,  become  totally  disabled,  and  such  dis- 
ability shall,  independent  of  all  other  causes, 
wholly  and  continuously  disable  and  prevent 
said  member  from  prosecuting  any  and  all 
kinds  of  business,  upon  satisfactory  proofs 
to  the  association  of  such  total  and  continu- 
ous disability  said  member  shall  be  entitled 
to  receive  at  the  rate  of  $10  per  week,  after 
the  first  week,  during  the  time  he  is  contin- 
uously confined  to  his  bed  or  to  the  house 
and  subject  to  the  personal  calls  of  a  regis- 
tered physician  in  good  standing,  not  to  ex- 
posed thirty  weeks  in  any  one  Alness.  But 
if  the  same  member  is  sick  for  thirty  contin- 
uous days,  which  sickness  begins  after 
ninety  davs  from  the  date,  of  certificate,  he 
shall  receive,  under  the  terms  of  this  certifi- 
cate, payment  from  the  dateof  sickness,  with- 
out deduction  for  the  first  week."  The  dis- 
•eases  covered  by  Schedule  A,  among  others, 
are  inflammation  of  the  lungs  and  la  grippe. 
The  plaintiff  kept  up  his  payments  from  Oc- 
tober, 1804,  to  tne  12th  day  of  September,  a. 
d.  1899,  paying  in  advance.  It  is  the  claim 
of  the  plaintiff  that,  as  the  result  of  la 
grippe,  he  had  a  hemorrhage,  which  made  it 
necessary  for  him  to  call  a  doctor,  and  that 
his  illness  continued  so  that  he  is  entitled  to 
recover  for  a  period  of  fifteen  weeks.  After 
his  illness  began,  the  company  were  notified 
of  it;  and  one  of  their  physicians  visited 
I4U  R.  A. 


the  plaintiff  and  obtained  some  of  his  spu- 
tum, which  the  physician  examined,  and  also 
submitted  to  another  physician,  both  of 
whom  concluded  the  plaintiff's  disease  was 
consumption.  On  the  22d  of  January,  1900, 
the  manager  of  the  company  wrote  Mrs. 
Hoffman,  among  other  things:  'There  are 
two  reasons  why  this  claim,  in  accordance 
with  Mr.  Hoffman's  policy  contract,  is  not 
a  legal  claim  against  this  association:  In 
the  first  place,  we  do  not,  and  never  have, 
paid  for  consumption.  In  the  second  place, 
article  1,  on  the  face  of  Mr.  Hoffman's  pol- 
icy, states  that  the  claimant,  in  order  to  be 
entitled  to  benefits,  must  be  entirely  con- 
fined to  the  house.  In  accordance  with  the 
above  statements,  Mr.  Hoffman's  claim 
against  this  association  has  been  rejected." 
In  his  testimony  as  a  witness  the  manager 
testified,  among  other  things:  "The  reason 
I  would  not  submit  to  paving  this  claim  was 
because  the  physicians  claimed  that  he  had 
consumption.  I  had  arrived  at  the  conclu- 
sion that  the  doctors  knew  what  ailed  him. 
I  refused  to  pay  the  claim  because  he  had 
hemorrhage  of  the  lungs.  The  doctors  said 
that  resulted  in  consumption."  The  articles 
of  association  provided  for  an  arbitration  In 
case  the  validity  of  a  claim  was  in  question. 
March  19,  1900,  a  stipulation  was  filed  in 
which  it  was  stated  plaintiff  asserted  a 
claim  which  defendant  disputed,  waiving 
an  arbitration,  and  consenting  that  suit 
might  be  brought,  and  that  a  judgment  of 
the  court  should  be  binding  upon  the  parties. 
It  is  the  claim  of  defendant  "that,  in  order 
to  entitle  the  plaintiff  to  maintain  a  suit 
upon  his  policy,  he  must  show:  (1)  His 
sickness,  and  its  nature  and  duration.  (2) 
That  it  was  one  of  the  diseases  mentioned 
in  Schedule  A  of  his  certificate.  (3)  That 
these  facts  must  be  made  to  appear  in  a  final 
proof  furnished  to  the  association  within 
thirty  days  after  the  end  of  the  sickness  for 
which  indemnity  is  claimed.  (4)  That  a 
period  of  three  months,  stipulated  for  the 
investigation  of  the  claim  by  the  association 
after  receipt  of  the  final  proofs,  has 
elapsed."  The  first  two  of  these  proposi- 
tions is  true,  but  in  view  of  the  rejection  of 
the  claim,  not  because  of  the  failure  to  com- 
ply with  the  last  two  propositions,  but  be- 
cause it  was  claimed  plaintiff  had  a  disease 
not  within  the  terms  of  the  policy,  and  be- 
cause he  was  not  entirely  confined  to  the 
house,  we  think  defendant  cannot  now  in- 
sist upon  a  compliance  with  the  third  and 
fourth  propositions.  The  case  is  ruled  by 
O'Brien  v.  Ohio  Ins.  Co.  52  Mich.  131,  17  N. 
W.  726;  Young  v.  Ohio  Farmers'  Ins.  Co.  92 
Mich.  71.  52  N.  W.  454. 

It  is  insisted  the  court  erred  in  charging 
the  jury  as  to  the  degree  of  illness  required 
to  entitle  plaintiff  to  recover.  It  is  said  by 
counsel:  "The  standard  of  the  degree  and 
severity  of  the  illness  during  which  the  pol- 
icy holder  was  entitled  to  recover  indemnity, 
as  expressed  in  the  contract  itself,  is  that 
he  must  be  continuously  confined  to  his 
house  and  subject  to  the  personal  calls  of  a 
registered  physician  in  good  standing.  The 
meaning  of  this  language,  upon  its  face,  is 
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very  plain,    lie  must  be  bo  ill  as  to  need  the 
attendance  of  a  ^iiysician  at  his  house.    It 
is  difficult  to  see  how  the  language  of  the 
contract  can  be  construed  to  mean  anything 
else  without  doing  violence   to   the  plain 
meaning  of  the  words  employed."    The  court 
charged  the  jury  as  follows:     "First,  then, 
what  is  meant  by  the  provision  in  this  pol- 
icy, 'continuously  confined  to  the  house  and 
subject  to  the  personal  calls  of  a  registered 
physician  in  good  standing?'    A  contract  of 
insurance  is  to  receive  a  reasonable  construc- 
tion, so  as  to  effectuate  the  purpose  for  which 
it  was  made.    At  the  same  time,  the  proper 
force  and  effect  should  be  given  to  all  the 
language  used,  for  the  purpose  of  guard- 
ing the  association  against  fraud  and  im- 
posture.   Provisions  such  as  the  one  under 
consideration  are  inserted  for  this  express 
purpose,  as  well  as  for  other  purposes.    The 
object  to  be  accomplished  by  this  contract 
is  to  indemnify  the  plaintiff  from  loss  from 
total  or  continuous  disability  to  prosecute 
any  and  all  kinds  of  business.    And  it  is 
provided,  in  substance,  that  he  shall  receive 
|10  per  week  during  the  time  he  is  contin- 
uously confined  to  the  house  subject  to  the 
calls  of  a  physician  in  good  standing.    That 
the  plaintiff  was  totally  and  continuously 
disabled  from  prosecuting  any  business  dur- 
ing the  time  claimed  does  not  appear  to  be 
questioned  by  the  defendant  in  this  case. 
But  it  insists  he  was  not  continuously  con- 
fined to  his  house.    Was  he,  or  was  he  not? 
That  is  the  question.    I  charge  you,  gentle- 
men, that  to  constitute  a  compliance  with 
this  provision  it  is  not  necessary  that  the 
plaintiff  should  remain  in  the  house  contin- 
uously during  the  entire  time  of  disability; 
that  to  step  out  of  doors  now  and  then,  or 
to  occasionally  go  to  the  office  of  his  physi- 
cian, would  not  be  a  violation  of  this  clause, 
or  defeat  plaintiff's  right  of  recovery.     It 
may  be  that  an  occasional  airing  is  essen- 
tial  to  a  speedy  recovery.    A  rule  which 
would  make  nugatory  a  contract  having  for 
its  special  object  indemnity  on  account  of 
sickness  because  the  insured  took  an  occa- 
sional and  necessary  airing  would  be  unrea- 
sonable.   Was  the  defendant  sick,  and  with 
the  disease  covered  by  his  policy,  to  the  ex- 
tent that  he  was  totally  disabled  from  prose- 
cuting any  business?  and  was  he  continu- 
ously confined  to  his  house  on  account  of 
such  sickness,  to  the  extent  that  he  was  nec- 
essarily and  in  good  faith  there  the  larger 
portion  of  his  time,  and  only  went  forth, 
either  from  necessity  for  consultation  with, 
or  by  direction  of,  the  physician  in  whose 
charge  and  care  he  was?     An  answer  to  this 
question  will  determine  this  branch  of  the 
case.     So,  gentlemen.  I  charge  you  that  if 
you  find  from  the  testimony  in  this  case  that 
the  plaintiff  was  continuously  confined  to 
his  home  on  account  of  a  sickness  or  disease 
covered  by  the  terms  of  his  policy,  to  the  ! 
extent    that   he    was    necessarily,    in    good 
faith,  the  larger  portion  of  the  time,  and 
only  went  forth  either  from   necessity  for 
consultation  with,  or  by  direction   of,   his 
physician,  Dr.  Barth,  in  whose  charge  and 
care  he  was,  if  you  so  find,  then  and  in  that 
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case  the  plaintiff  is  entitled  to  recover  for 
the  term   so  continuously  confined  at  the 
rate  fixed   in   the   policy, — $10  per   week." 
Questions  of  a  similar  character  to  this  were 
involved  in  Turner  v.  Fidelity  &  C.  Co.  112 
Mich.  425,  38  L.  R.  A.  529,  70  N.  W.  898,  and 
Hohn  v.  Inter-State  Casualty  Co.  115  Mich. 
79,  72  N.  W.  1105.    A  reference  to  these 
cases  will  make  an  extended  discussion  here 
unnecessary.   .The  charge  of  the  court  fol- 
lowed these  cases.    It  is  said  the  record  does 
not  justify  the  suggestion  of  the  court  that 
plaintiff  left  his  home  and  went  to  Chicago 
by  the  advice  of   his   physician.    Counsel 
must  have  overlooked  the  testimony  of  Mrs. 
Hoffman,  who  said :     "He  had  a  hemorrhage 
at  that  time.    It  was  September  11th.    He 
was  taken  to  his  bed  at  that  time.    He  was 
in  the  house  from  that  time— oh,  six  weeks, 
1  guess,  or  something  like  that — until  he 
went  to  Chicago.    He  went  down  to  the  doc- 
tor's to  get  some  medicine,  and  the  doctor 
thought  it  would  be  a  good  change  for  him 
to  get  out,  because  we  lived  at  the  rear  of 
the  store,  and  to  get  away  from  business. 
He  thought  it  would  help  him.    He  was  not 
able  to  do  any  work  during  this  time.     I 
think  the  date  when  he  went  away  was  about 
the  25th  of  October.    He  didn't  go  out  only 
just  the  day   before,  when  he  went  for   a 
walk,  or  he  went  away.    He  went  to  Chi- 
cago because  the  doctor  advised  him  to.    He 
thought  it  would  be  good  for  him."    The 
plaintiff  was  a  witness  and  was  present  at 
the  trial.    There  was  a  conflict  in  the  tes- 
timony as  to  whether  his  illness  was  con- 
sumption or  not.    The  judge  said  to  the 
jury :     "If  you  find  that  the  plaintiff  during 
the  time  of  his  disability  was  suffering  with 
the  disease  known  as  'consumption/  I  charge 
you  that  he  cannot  recover  under  any  cir- 
cumstances in  this  case,  and  your  verdict 
must  be,  'No  cause  of  action.' "    The  ques- 
tion was  submitted  to  them.    We  think  the 
case  was  properly  tried. 
Judgment  %8  affirmed. 

Long  and  Grant,  JJ.,  concurred  with 
Moore,  J. 

Montgomery,  Ch.  J.,  dissenting: 
The  contract  of  the  parties  is  explicit. 
The  defendant  has  undertaken  to  pay  weekly 
indemnity,  not  during  the  time  that  the 
beneficiary  should  be  ill  and  until  his  com- 
plete recovery,  but  in  case  he  should  become 
totally  disabled,  and  by  a  malady  which 
should  at  the  same  time  wholly  and  contin- 
uously disable  and  prevent  his  prosecuting 
any  and  all  kinds  of  business,  he  was  to  re- 
ceive indemnity  during  the  time  that  he 
should  by  reason  thereof  be  continuously 
confined  to  his  bed  or  to  the  house,  subject 
to  the  personal  calls  of  tfye  registered  phy- 
sician, etc.  Plaintiff's  own  testimony  shows 
that  he  was  taken  sick  in  September,  and 
was  confined  to  his  house  for  six  weeks; 
that  about  October  20th  he  went  to  his  phy- 
sician and  said :  "  'I  am  confined  up  there 
in  that  place  of  business,  where  I  sleep  right 
in  the  store  there,  and  I  don't  think  it  is 
very  healthy  for  me.'     I  said:     'I  have  a 
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friend  living  in  Chicago.  He  wants  me  to 
come  there/  He  said:  'That  is  all  right, 
and  won't  hurt  you  any  to  go  there.'  He 
said:  'You  go  over  there.  Take  care  of 
yourself  over  there  in  good  shape,  and  you 
will  come  out  all  right.'  I  was  confined 
there  all  the  time,  only  I  used  to  take  a 
morning  walk.  I  went  over  there  about  the 
24th— the  24th  of  October,  I  think,  or  Sep- 
tember or  August — the  24th  or  25th  of  Oc- 
tober. I  went  down  to  see  Dr.  Barth  just 
the  day  before  I  started."  In  my  opinion, 
it  was  error  to  permit  the  jury  to  find  a  lia- 


bility during  this  period.  The  policy  con- 
tains the  contract  which  the  parties  saw  fit 
to  make,  and  we  should  not  enlarge  it  by 
construction.     It  is  obvious  that  during  this 

geriod  plaintiff  was  not  continuously  con- 
ned to  the  house,  subject  to  the  personal 
calls  of  a  physician.     It  is  a  radically  dif- 
ferent contract  from  those  in  the  cases  cited. 
The  judgment  should  be  reversed  and  a 
new  trial  ordered. 

Hooker,  J.,  concurred  with  Montgom- 
ery, Ch.  J. 
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1.  An  a. vent's  occupancy  of  a  bouse  on 
his  principal's  property  as  a  part  mere- 
ly of  the  contract  for  service  does  not  estab- 
lish the  relation  of  tenant  and  landlord  be- 
tween him  and  the  principal,  to  as  to  preclude 
him  from  acquiring  an  adverse  title  to  the 
property. 

JL  One  entitled  to  specific  performance 
of  a  contract  to  convey  land  is  precluded 
from  maintaining  a  salt  therefor  by  the  fact 
that  after  obtaining  the  contract  he  took  a 
lease  of  the  property,  since  such  suit  involves 
a  denial  of  the  landlord's  title. 

S.  Relief  must  be  denied  to  botb  com- 
plainant* in  a  suit  to  enforce  specific  per- 
formance of.  a  contract  to  convey  land,  if  one 
cannot  maintain  his  suit  because  he  is  in 
possession  of  the  property  as  tenant. 

(8  harp  e  and  Dow  dell,  J  J.,  dissent.) 
(June  29,  1901.) 

APPEAL  by  defendants  from  a  decree  of 
the  Chancery  Court  for  Macon  County 
in  favor  of  complainants  in  a  suit  to  compel 
specific  performance  of  a  contract.  Re- 
versed. 

The  facte  are  stated  in  the  opinion. 

Messrs.  8.  B.  Paine,  H.  T.  Davis,  and 
W.  W.  Pearson  for  appellants. 

Messrs.  Watts,  Troy,  A  Galley,  for  ap- 
pellees: 

The  doctrine  of  estoppel  of  a  tenant  in 
possession  to  deny  the  title  of  his  landlord 
has  no  application  to  suits  in  which  the 
tenant  seeks  specifically  to  enforce  a  con- 
tract with  the  landlord  to  convey,  because  it 
does  not  involve  a  denial  of  title  at  the  time 
the  relation  of  landlord  and  tenant  was  cre- 
ated. 

Pope  v.  Horkins,  16  Ala.  323;  Dobson  v. 

Note. — For  a  case  In  this  series  as  to  nature 
of  an  employee's  occupancy  of  his  employer's 
premises,  see  Bowman  v.  Bradley  (Pa.)  17  L. 
R.  A.  213. 

As  to  adverse  possession  by  tenant  against 
landlord,  see  Bedlow  v.  New  York  Floating  Dry 
Dock  Co.  (N.  Y.)  2  L.  R.  A.  629.  and  Haeussler 
v.  Missouri  Iron  Co.  (Mo.)  16  L.  R.  A.  220. 
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Culpepper,  23  Gratt.  352;  Otis  v.  MoMillan, 
70  Ala.  52;  Randolph  v.  Carlton,  8  Ala.  614; 
Farris  v.  Houston,  74  Ala.  168. 

The  only  thing  the  tenant  cannot  deny  is 
that  the  landlord  had  title  at  the  beginning 
of  the  term.  If  he  can  dispute  that  the  title 
continued  after  the  beginning  of  the  term, 
he  may  certainly  ask  a  court  of  equity  to 
discontinue  it. 

Dobson  v.  Culpepper,  23  Gratt.  352;  Otis 
v.  McMillan,  70  Ala.  46;  Randolph  v.  Carlr 
ton,  8  Ala.  606;  Farris  v.  Houston,  74  Ala. 
162;  3  Brickell,  Dig.  608;  2  Brickell,  Dig. 
200,  SS  103  et  seq. 

Tyson,  J.,  delivered  the  opinion  of  the 
court: 

The  bill  in  this  case  was  filed  by  complain- 
ants, as  owners  of  a  certain  contract  by  as- 
signment, against  the  respondents,  as  suc- 
cessors in  interest  and  title  to  the  lands 
agreed  to  be  conveyed,  and  seeks  a  specific 
performance  of  that  contract.  The  contract 
was  executed  by  R.  T.  Davis  and  Mary  C. 
Davis,  his  wife,  in  which  they  agreed  to  con- 
vey by  warranty  deed  a  half  interest  in  40 
acres  of  land,  to  be  selected  by  the  complain- 
ants' assignors,  in  a  certain  section  owned 
by  R.  T.  Davis.  The  consideration  of  this 
contract  was  that  the  complainants'  assign- 
ors were  to  build  the  Savannah,  Americus, 
&  Montgomery  Railroad  within  one-half 
mile  of  the  residence  of  the  Davises,  and  to 
erect  a  depot  within  the  same  distance  from 
their  residence,  at  any  point  along  the  line 
of  the  road  most  suitable  to  themselves. 
The  deed  was  to  be  executed  as  soon  as  the 
road  was  built,  the  depot  established,  and 
a  train  made  a  trip  to  Montgomery.  The 
land  agreed  to  be  conveyed  upon  compliance 
with  the  conditions  of  the  contract,  and  se- 
lected, was  a  part  of  a  tract  of  land  owned 
by  him,  comprising  about  800  acres.  R.  T. 
Davis  died  shortly  after  entering  into  the 
contract,  and  after  the  selection  of  the  land 
was  made  by  complainants'  assignors  under 
it.  He  left  surviving  him  his  wife  and  two 
sons.  His  wife,  who  is  one  of  the  respond- 
ents, was  at  the  date  of  the  filing  of  the  bill 
the  owner  of  a  two- thirds  undivided  interest 
in  the  entire  tract;  and  Hubert  T.  Davis, 
a  son,  the  other  respondent,  was  the  owner 
of  the  remainder.    The  evidence  shows  with- 
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out  dispute  that  the  road  was  built,  the  de- 

E>t  established,  a  train  ran  through  to 
ontgomery,  and  the  land  selected  during 
the  year  1891.  In  other  words,  complain- 
ants' assignors  had  performed  their  obliga- 
tion under  the  contract,  and  were  entitled 
to  a  deed  from  the  respondents  during  the 
year  1891.  On  April  20,  1896,  the  complain- 
ants by  purchase  became  the  owners  of  this 
contract,  and  by  virtue  of  that  ownership 
were  entitled  to  a  deed  from  the  respond- 
ents. 

One  of  the  defenses  invoked  by  the  an- 
swer of  the  respondents  is  that  complainant 
Williams  for  a  period  of  about  two  years 
before  the  filing  of  this  bill,  at  the  date  of 
its  filing,  and  for  one  year  subsequent  there- 
to, tenanted  and  dwelt  on  a  part  of  the  lands 
in  controversy.  It  appears  from  the  evi- 
dence that  Williams  in  1892  built  a  house 
for  respondents  upon  the  land  in  contro- 
versy, which  he  occupied  while  "looking 
after  the  business"  for  them,  until  Decem- 
ber, 1890,  from  which  last-named  date  he 
paid  rent  for  this  house  at  the  rate  of  $5  per 
month  for  one  year,. and  $4  per  month  for 
eight  months,  ceasing  to  pay  rent  in  August, 
1898.  The  bill  was  filed  on  the  11th  of  Feb- 
ruary, 1897.  It  will  be  noted  that  when 
this  bill  was  filed,  and  after  the  complainant 
Williams  had  become  the  owner  of  the  con- 
tract, and  after  he  became  entitled  to  a  deed 
to  the  lands  from  the  respondents,  he  rented 
a  part  of  the  lands,  and  became  the  tenant 
of  one  of  the  respondents.  His  occupancy 
of  the  house  which  is  situated  upon  the 
lands  in  controversy,  for  looking  after  the 
business  of  the  respondents,  prior  to  Decem- 
ber 2,  1896,  when  he  commenced  to  pay  rent 
therefor,  did  not  create  the  relation  of  land- 
lord and  tenant.  That  relation  was  simply 
that  of  employer  and  employee  or  master 
and  servant,  and  the  occupancy  of  the  house 
was  a  part  merely  of  the  contract  for  serv- 
ice, and  operated  as  a  portion  of  the  consid- 
eration oi  that  agreement.  People  ea  rel. 
Hubbard  v.  Annis,  45  Barb.  304;  Wilier  v. 
Bisson,  53  Barb.  258;  Haywood  v.  Miller,  3 
Uill,  90;  Retrains  v.  People,  60  N.  Y.  221, 
„  19  Am.  Rep.  158;  Doyle  v.  Qibbs,  6  Lans. 
180;  Bowman  v.  Bradley,  151  Pa.  351,  17  L. 
R.  A.  213,  24  Atl.  1062;  McQuade  v.  Em- 
mons, 38  N.  J.  L.  397 ;  School  Dist.  No.  11  v. 
Batsche,  106  Mich.  330,  29  L.  R.  A.  576,  64 
N.  W.  196;  East  Norway  Lake  N.  E.  Luth- 
eran Church  v.  Froislie,  37  Minn.  447,  35  N. 
W.  260;  White  v.  Bay  ley,  10  C.  B.  N.  8.  227. 

The  relation  of  landlord  and  tenant  arose 
in  December,  1896,  which,  as  we  have  shown, 
was  after  Williams  became  entitled  to  a 
deed  from  the  respondents  to  the  land.  We 
have  the  question  presented  as  to  whether 
Williams,  being  the  tenant  of  one  of  the  re- 
spondents at  the  time  of  the  filing  of  the  bill, 
and  being  the  owner  of  the  contract  at  the 
time  he  entered  into  that  relation,  can  main- 
tain the  bill  to  require  a  specific  perform- 
ance of  that  contract.  There  is  not  an  inti- 
mation that  there  was  any  understanding 
or  agreement  that  his  rental  contract  was 
subject  to  his  right  to  have  the  contract  of 
purchase  of  which  he  was  part  owner  en- 
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forced,  or  that  his  landlord  ever  at  any  tims> 
in  any  way  recognized  his  rights  under  that- 
contract,  or  obligation  under  it  to  make  a 
deed  to  him.  It  is  a  principle  universally 
recognized  and  enforced  by  courts  of  law  that, 
a  tenant  is  estopped  to  dispute  the  title  of 
his  landlord,  unless  his  landlord's  title  haav 
expired  or  been  extinguished,  either  by  ope- 
ration of  law  or  his  own  act,  after  the  cre- 
ation of  the  tenancy.  It  is  only  when  there- 
is  a  change  in  the  condition  of  the  land- 
lord's title  for  the  worse  after  the  tenant 
enters  into  his  contract,  in  the  absence  of 
fraud  or  mistake  of  fact,  thai  he  is  permitted 
to  show  the  change  in  the  condition  of  the 
title.  Under  no  circumstances,  when  there 
is  no  fraud  or  mistake  of  fact,  will  it  be  per- 
mitted to  deny  the  title  of  the  landlord  at 
the  beginning  of  his  term.  This  doctrine 
has  been  enforced  by  this  court  from  its  ear- 
liest history.  Randolph  v.  Carlton,  8  Ala* 
606;  Pope  v.  Harkins,  16  Ala.  321;  Roger* 
v.  Boynton,  57  Ala.  501 ;  Farris  v.  Houston* 
74  Ala.  162;  Robinson  v.  Holt,  90  Ala.  115, 
7  So.  441;  Barlow  v.  Dahm,  97  Ala.  415,  12 
So.  293;  Pugh  v.  Davis,  103  Ala.  316,  18- 
So.  8.  In  2  McAdam,  Land.  &  T.  pp.  1341 
et  seq.,  this  doctrine  is  stated  in  this  lan- 
guage :  "For  reasons  of  public  policy  a  ten- 
ant is  never  allowed  to  dispute  his  land- 
lord's title  after  having  accepted  possession* 
under  him.  This  rule  is  elementary.  The 
estoppel  extends  equally  to  both  landlord 
and  tenant,  so  that,  while  the  tenant  is  es- 
topned  from  denying  the  landlord's  title,  the 
landlord  cannot  allege  that  he  had  no  title 
at  the  time  of  the  demise.  Where  a  tenant 
enters  into  possession  under  a  lease,  he  is  es- 
topped from  denying  the  title  of  his  land- 
lord. The  tenant  must  surrender  the  pos- 
session to  the  landlord  before  he  can  assail 
or  question  the  title  under  which  he  entered* 
.  .  .  'He  can  no  more  show  that  the  prem- 
ises belonged* to  the  state  than  he  can  that 
they  belonged  to  himself.  He  must  first  re- 
store the  possession  which  he  obtained  from 
his  landlord,  and  then,  as  plaintiff,  he  may 
avail  himself  of  any  title  which  he  has  been 
or  may  be  able  to  acquire.'  The  foundation 
of  the  estoppel  is  the  fact  of  the  one  obtain- 
ing possession  and  enjoying  possession  by 
the  permission  of  the  other.  And  so  Ion? 
as  one  has  this  enjoyment  he  is  prevented 
by  this  rule  of  law  from  turning  round  and 
saying  his  landlord  has  no  right  or  title  to 
keep  him  in  possession.'  .  .  .  'No  dis- 
pute as  to  the  title  will  be  tolerated  until 
the  parties  are  placed  in  their  original  po- 
sition.' "  Nor  can  he  "be  heard  to  deny  the 
title  of  his  landlord,  nor  can  he  rid  himself 
of  such  relation,  without  a  complete  sur- 
render of  the  possession  of  the  land.  To  al- 
low him  to  agree  and  profess  to  hold  posses- 
sion under  one  as  landlord,  and  at  the  same 
time  to  hold  covertly  for  himself,  or  for  an- 
other's advantage,  would  be  to  encourage 
and  uphold  a  gross  fraud,  which  the  law 
will  never  do."  Continuing,  the  author 
says:  "He  must  first  surrender  up  the 
premises  to  his  landlord  before  assuming  an 
attitude  of  hostility  to  the  title  or  claim 
of  title  of  the  latter." 
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It  may  be  urged  that  this  proceeding  ie  in 
equity,  and  that  the  suit  involves  no  denial 
by  Williams  of  his  landlord's  title.    We  ap- 
prehend that  it  is  of  no  consequence  in  what 
court  this  question  of  estoppel  may  arise. 
If  it  exists,  there  is  no  reason  why  it  should 
not  be  enforced  by  courts  of  equity  as  well 
as  by  courts  of  law.    Indeed,  such  a  distinc- 
tion has  never  been  asserted  or  recognized. 
In  the  case  of  Barlow  v.  Dahm,  97  Ala.  414, 
12  So.  293,  which  was  a  bill  for  sale  of  land 
for  partition  by  a  tenant  against  his  land- 
lord, it  was  held  that  the  tenant  could  not 
maintain  the  bill  without  first  surrendering 
the  possession.    And  in  Davis  v.  Pou,  108 
Ala.  443,  19  So.  302,  which  was  a  bill  by  a 
tenant  to  enjoin  a  writ  of  possession  and  ex- 
ecution at  law  issued  upon  a  judgment  in 
unlawful  detainer  in  favor  of  his  landlord, 
it  was  held  that  there  was  no  equity  in  the 
bill,  for  the  reason  that  the  tenant  could  not 
be  permitted  to  show  that  his  landlord's  title 
haa  terminated  before  the  beginning  of  the 
tenancy.    In  Homan  ▼.  Moore,  4  Price,  5, 
it  was  held:     "A  lessee  proceeded  against 
by  ejectment,  and  who  has  received  notice 
from  a  claimant  disputing  his   landlord's 
title  not  to  pay  him  any  more  rent,  and  has 
been  threatened  with  a  distress  by  his  land- 
lord if  he  does  not,  cannot  sustain  an  injunc- 
tion in  equity  to  restrain  either  the  eject- 
ment or  the  distress,  for  he  is  not  permitted 
by  such  means  to  bring  his  landlord's  title 
into  dispute."    In  Smith  v.  Target,  2  Anstr. 
529,   it   was  held    that   a   tenant,   though 
threatened  with  suits  at  law  on  a  title  ad- 
verse to  his  landlord's,  cannot  make  them  in- 
terplead.   Said  the  court:     "It  would  be  ex- 
tremely mischievous  if  he  were  allowed,  in 
his  own  right,  or  that  of  others,  to  call  in 

Suestion  the  title  of  the  person  under  whom 
e  holds."  To  the  same  effect  is  Johnson 
v.  Atkinson,  3  Anstr.  798.  In  these  cases 
the  tenant  entered  upon  his  lease  after  the 
termination  of  his  landlord's  title.  The  ex- 
ception, however,  was  recognized  by  the 
chancery  courts  of  England,  as  exists  in 
courts  of  law,  that,  where  the  landlord  has 
by  his  own  act  given  title  to  another  subse- 

Suent  to  the  lease,  he  may  thereby  entangle 
be  tenant  in  embarrassment,  which  a  bill  of 
interpleader  may  be  the  most  proper  mode 
of  quieting.  Cowtan  v.  Williams,  9  Ves.  Jr. 
107 ;  Clarke  v.  Byne,  13  Ves.  Jr.  386. 

This  brings  us  to  a  consideration  of  the 
question  as  to  whether  the  assertion  by  the 
complainant  Williams  of  his  right  to  have 
his  contract  of  purchase  specifically  enforced 
involves  a  denial  of  his  landlord's  title.  At 
the  threshold  of  the  discussion  of  this  ques- 
tion it  is  necessary  to  ascertain  the  relation 
of  the  complainants  to  the  respondents  with 
respect  to  the  interest  in  the  lands  and  in 
the  contract  of  sale  involved  in  this  contro- 
versy. That  it  is  a  contract  of  sale,  and  es- 
tablishes the  relation  of  vendor  and  vendee 
between  the  parties,  does  not  admit  of  dis- 
putation. Assuming  this  as  true,  "in  law 
a  contract  ...  is  wholly,  in  every  par- 
ticular, executory,  and  produces  no  effect 
upon  the  respective  estates  and  titles  of  the 
parties.    The  vendor  remains  to  all  intents 
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the  owner  of  the  land.    He  can  convey  it  free 
from  any  legal  claim  or  encumbrance.    He 
can  devise  it.    On  his  death  intestate  it  de- 
scends to  his  heirs.    The  contract  in  no  man- 
ner interferes  with  his  legal  right  to  and 
estate  in  the  land,  and  he  is  simply  sub- 
jected to  the  legal  duty  of  performing  the 
contract,  or  paying  such  damages  as  a  jury 
should  award.    On  the  other  hand,  the  ven- 
dee acquires  no   interest  whatever  in  the 
land.    His  right  is  a  mere  thing  in  action, 
and  his  duty  is  a  debt — an  obligation — to  pay 
the  price ;  and  on  his  death  both  this  right  and 
this  duty  pass  to  his  personal  representatives, 
and  not  to  his  heirs.    In  short,  he  obtain* 
at  law  no  real  property  or  interest  in  real 
property.    The  relations  between  the  two 
parties  are  wholly  personal.    No  change  is 
made  until  by  the  execution  and  delivery  of 
a  deed  of  conveyance  the  estate  in  the  land 
passes  to  the  vendee.    Equity  views  all  these 
relations  from  a  very  different  standpoint. 
In  some  respects,  for  some  purposes,  the 
contract  is  executory  in  equity  as  well  a* 
at  law;  but,  so  far  as  the  interest  or  estate 
in  the  land  of  the  two  parties  is  concerned, 
it  is  regarded  as  executed,  and  as  operating 
to  transfer  the  estate  from  the  vendor  and  to 
vest  it  in  the  vendee.    This  theory  must  of 
necessity  make  a  great  difference  in  the  re- 
spective rights,  duties,  and  relations  of  the 
vendor  and  vendee.    One  of  the  grand  prin- 
ciples of  equity— one  of  the  great  foundation 
stones  upon  which  the  whole  superstructure 
of  particular  doctrines  and  rules  is  erected — 
is    the    proposition:     Equity    regards    and 
treats  as  done  what  in  good  conscience  ought 
to  be  done.    This  principle,  so  brief  in  its 
statement,  is  most  broad  in  its  application 
and  fruitful  in  its  results.    From  it,  as  the 
root,  spring  a  large  part  of  the  rules  which 
make  up  the  body  of  equitable  jurisprudence. 
Apply  the  principle  to  the  present  case.    By 
the  terms  of  the  contract,  the  land  ought 
to  be  conveyed  to  the  vendee,  and  the  pur- 
chase money  ought  to  be  transferred  to  the 
vendor.     Equity  therefore  regards  these  as 
done, — the  vendee  as   having  acquired  the 
property  in  the  land,  and  the  vendor  as  hav- 
ing acquired  the  property  in  the  price.    The 
vendee  is  looked  upon  and  treated  as  owner 
of  the  land.    An  equitable  estate  has  vested 
in  him  commensurate  with  that  provided  for 
by  the  contract,  whether  in  fee,  for  life,  or 
for    years.    Although    the    vendor  remains 
owner  of  the  legal  estate,  he  holds  it  as  a 
trustee  for  the  vendee,  to  whom  all  the  bene- 
ficial interest  has  passed."    Pom.  Contr.  % 
314.     See  also  Ashurst  v.  Peck,  101  Ala.  499, 
14  So.  541.    The  foregoing  extract  clearly 
defines  and  fixes  the  status  of  Williams  and 
one  of  the  respondents  after  he  became  part 
owner  of  the  contract,  which  status  neces- 
sarily existed  at  the  time  of  the  filing  of  the 
bill,  and  continued  up  to  the  present  time.   It 
is  only  upon  the  theory  of  the  existence  of 
this  status  that  he  can  have  relief  upon  the 
bill,  and,  of  necessity,  the  prosecution  of  the 
suit  for  the  specific  performance  of  the  con- 
tract is  an  assertion  by  him  that  at  the  time 
of  the  filing  of  the  bill  he  was  the  owner  of 
the  land.    This  assertion  he  cannot  he  per- 
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mitted  to  make  until  he  surrenders  up  the 
premises  to  his  landlord,  since  it  puts  him 
An  a  position  of  repudiating  or  of  ridding 
himself  of  the  relation  of  tenant,  which  he 
bore  to  one  of  the  respondents  when  the  bill 
was  filed,  or  of  assuming  an  attitude  of  hos- 
tility to  the  title  or  claim  of  title  of  his 
landlord.  A  "landlord  can  only  be  required 
to  litigate  title  with  his  tenant  upon  the 
vantage  ground  of  possession."  Barlow  v. 
Dahm,  97  Ala.  414,  12  So.  203.  Surely  it 
will  not  be  controverted  that  the  bill  in- 
volves a  litigation  of  title  between  Williams, 
the  tenant,  and  Mrs:  Davis,  his  landlord. 
For,  as  we  have  said,  Williams  asserts  by 
the  bill  his  ownership  of  the  land,  which  is 
denied  by  the  respondent  Mrs.  Davis. 

It  is  argued,  on  the  authority  of  Bogan 
v.  Daughdrill,  51  Ala.  312,  that  this  court 
can  correct  the  decree  of  the  lower  court,  and 
grant  relief  to  complainants,  if  entitled  to  it, 
for  the  portion  of  the  land  not  in  the  pos- 
session of  Williams,  at  the  date  of  the  filing 
of  the  bill,  as  tenant.  Assuming  that  com- 
plainants are  entitled  to  that  relief,  without 
deciding  it,  the  record  furnishes  no  sufficient 
data  upon  which  to  predicate  such  a  decree. 
It  fails  to  disclose  with  any  degree  of  accu- 
racy the  area  of  the  parcel  in  the  possession 
of  Williams.  To  undertake  to  eliminate  it 
out  of  the  land,  and  to  render  a  decree  re- 
quiring the  respondents  to  execute  a  deed 
for  the  balance,  would,  at  best,  be  but  a 
conjecture  as  to  the  area  or  boundaries  of 
the  land  decreed  to  be  conveyed.  The  own- 
ership of  the  contract  being  joint,  and  the 
enforcement  of  it  being  sought  jointly,  the 
familiar  doctrine  that  both  complainants 
must  be  entitled  to  relief,  or  neither  can  have 
it,  applies.  Williams  not  being  entitled  to 
relief,  the  bill  must  be  dismissed.  Wilkin* 
v.  Judge,  14  Ala.  135;  Moore  v.  Moore,  17 
Ala.  631;  Tucker  v.  Holley,  20  Ala.  426; 
Plunkett  v.  Kelly,  22  Ala.  655;  Plant  v. 
Voegelin,  30  Ala.  160;  Vaughn  v.  Lovejoy, 
34  Ala.  437;  James  v.  James,  55  Ala.  525; 
Larkin  v.  Mason,  71  Ala.  231;  3  Brickell, 
Dig.  373,  §  87.  This  dismissal  will  not  pre- 
clude the  rights  of  complainants  to  file  an- 
other bill,  if  they  are  so  advised. 

Reversed  and  rendered. 

SHarpe  and  Dowdell,  JJ.,  dissent. 
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1,  A  street  car  company  f*  liable  for 
an  assault  by  Its  conductor  on  a  pas- 
scngrcr  because  the  latter,  after  being  car- 
ried past  his  station,  in  order  to  stop  the  car 


pulled  the  bell  rope  so  hard  that  he  broke  It, 
and  jerked  the  conductor  several  feet  along 
the  car  floor,  notwithstanding  the  passenger, 
upon  the  conductor's  following  him  to  the 
platform,  attempted  an  assault  on  him. 

2.  Punitive  damages  mar  be  awarded 
In  an  action  against  a  street  car  company  for 
an  assault  by  its  conductor  upon  a  passenger. 

3.  Two  thousand  Ave  hundred  dollar* 
is  not  an  excessive  award  asralnst  m 
street  car  company  for  the  act  of  its  con- 
ductor In  striking  a  passenger  several  times 
in  the  face  merely  because,  in  order  to  stop 
the  car,  he  pulled  the  bell  rope  so  hard  as  to 
break  It. 

(May  SI,  1901.) 

APPEAL  by  defendant  from  a  judgment  of 
the  City  Court  of  Birmingham  in  favor 
of  plaintiff  in  an  action  brought  to  recover 
damages  for  an  assault  committed  upon  him 
by  one  of  defendant's  conductors.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Walker,  Porter,  ot  Walker 
and  Hns;k  Morrow  for  appellant. 

Messrs.  Lane  ot  White,  for  appellee: 

The  case  fully  warranted  the  jury  in 
awarding  punitive  damages. 

Ooddard  v.  Grand  Trunk  R.  Co.  67  Me, 
202,  2  Am.  Rep.  39;  Haver  v.  Central  R.  Co. 
12  Am.  &  Eng.  R.  Cas.  N.  S.  261,  and  notes, 
62  N.  J.  L.  282,  43  L.  R.  A.  84,  41  Atl.  916. 

Under  the  facts  of  this  case  the  acts  of 
the  servant  were  the  acts  of  the  corporation. 

Kansas  City,  M.  &  B.  R.  Co.  v.  Sanders,  98 
Ala.  308,  13  So.  57;  Baltimore  &  O.  R.  Co.  v. 
Barger,  80  Md.  23,  26  L.  R.  A.  220,  30  Atl. 
560;  Atchison,  T.  <£  S.  F.  R.  Co.  v.  Henry,  55 
Kan.  715,  29  L.  R.  A.  465,  41  Pac.  952; 
Dwindle  v.  New  York  C.  A  H.  R.  R.  Co.  120 
N.  Y.  117,  8  L.  R.  A.  227,  24  N.  E.  319. 

A  conductor  of  a  train  doubtless  has  his 
patience  and  forbearance  severely  tested  at 
times,  but  he  should  not  settle  his  own  per- 
sonal difficulties  with  passengers,  while  they 
are  such,  any  more  than  he  should  permit 
others  to  do  so  when  he  can  avoid  it. 

Baltimore  &  0.  R.  Co.  v.  Barger,  80  Md. 
23,  26  L.  R.  A.  220,  30  Atl.  560. 

MeClellan,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

There  appears  to  be  some  divergence  of 
opinion  as  to  a  common  carrier's  liability 
for  an  assault,  and  the  like,  committed  by  its 
agent  upon  a  passenger  when  the  agent  is 
acting  beyond  the  scope  of  his  employment 
in  the  usual  acceptation  of  that  phrase.  Of 
course,  the  law  is  well  settled  that  for  torts 
committed  by  such  agents  or  employees  upon 
persons  who  are  not  passengers  the  employer 
is  not  liable,  unless  the  act  was  in  a  sense 
in  the  line  of  duty  imposed  by  the  employ* 
ment;  as,  where  a  conductor  of  a  train,  be- 
ing under  a  duty  to  the  railway  company, 
and  having  authority  to  eject  persons  not  en- 
titled to  carriage,  commits,  out  of  his  own 


Note. — For  earlier  cases  In  this  series  as  to 
liability  of  carrier  for  assault  on  passenger  by 
employee,  see  note  to  Davis  v.  Houghtelln  (Neb.) 
14  L.  R.  A.  737 :  Baltimore  &  O.  R.  Co.  v  Bar- 
ger (Md.)  26  L.  R.  A.  220;  Goodloe  v.  Memphis 
&  C.  R.  Co.  (Ala.)  29  L.  R.  A.  729:  Krants  v. 
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Rio  Grande  Western  R.  Co.  (Utah)  30  L.  R.  A. 
297  :  St.  Louis  3.  W.  R.  Co.  v.  Jones  (Ark.)  39 
L.  R.  A.  784  :  Haver  v.  Ceutrnl  R.  Co.  (N.  J.  L.) 
43  L.  R.  A.  84  :  and  Savannah,  F.  &  W.  R.  Co.  ▼• 
Quo  (Ga.)  40  L.  R.  A.  483. 
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malice  and  personal  ill  will  towards  such  a 
person,  an  unnecessary  assault  upon  him  in 
•ejecting  him  from  the  train,  the  wrongful 
act,  though  against  the  express  rules  and 
regulations  of  the  carrier,  is  yet  within  the 
scope  of  the  conductor's  employment,  and 
the  company  would   be  liable  in  damages 
for  it.    But  the  reverse  would  be  true — 
the  company  would  not  be  liable — if  such 
conductor  should  assault  a  person  standing 
-by  the  side  of  the  train,  for  instance,  and 
having  no  relations  with  the  carrier,  nor  in 
any  way  encroaching  upon  the  rights  of  the 
•carrier;   for  in  this  latter  case  the  wrong- 
ful act  of  the  conductor  would  have  no  con- 
nection with  his  duties  to  the  company,  and 
would  be  entirely  beyond  the  scope  of  his 
-employment.    Such  is  the  law  as  between 
trespassers  and  strangers  generally,  on  the 
•one  hand,  and  the  carrier  on  the  other.    But 
as  between  the  carrier  and  its  passengers 
an  entirely  different  rule  prevails.    As  to 
them  the  contract  of  carriage  imposes  upon 
the  carrier  the  duty,  not  only  to  carry  safely 
and  expeditiously   between  the  termini  of 
the  route  embraced  in  the  contract,  but  also 
the  duty   to  conserve  by  every  reasonable 
•means  their  convenience,  comfort,  and  peace 
throughout    the   journey.    And    this    same 
-duty  is,  of  course,  upon  the  carrier's  agents. 
They  are  under  the  duty  of  protecting  each 
passenger   from   avoidable  discomfort,  and 
from  insult,  from  indignities,  and  from  per- 
gonal   violence.    And    it    is    not    material 
whence  the  disturbance  of  the  passenger's 
peace  and  comfort  and  personal  security  or 
-safety  comes  or  is  threatened.    It  may  be 
from  another  passenger,  or  from  a  trespas- 
ser or  other  stranger,  or  from  another  serv- 
ant of  the  carrier,  or,  a  fortiori,  from  the 
particular  servant  upon  whom  the  duty  of 
protection  peculiarly  rests.  In  all  such  cases 
"the  carrier  is  liable  in  damages  to  the  in- 
jured  passenger.    And   it  is  of   no  conse- 
quence, when  the  wrong  is  committed  by  the 
•carrier's  own   servant,— even   that  servant 
particularly  charged  with  the  duty  of  con- 
serving the  passenger's  well-being  en  route, 
— that  the  act  bears  no  connection  or  rela- 
tion with  or  to  the  duties  of  such  servant  to 
the  carrier,  and  is  not  committed  as  an  in- 
cident to  the  discharge  of  any  duty;  but  is 
•utterly  violative  of  all  duty,  and  apart  and 
away  from  the  scope  of  employment  as  that 
term  is  understood  in  the  class  of  cases  first 
^above  referred  to.    The  carrier  is  liable  in 
?uch  cases  because  the  act  is  violative  of  the 
•duty  it  owes  through  the  servant  to  the  pas- 
senger, and  not  upon  the  idea  that  the  act 
is  incident  to  a  duty  within  the  scope  of  the 
servant's  employment;  and  it  is  manifestly 
immaterial  that  the  act  may  have  been  one 
•of  private  retribution  on  the  part  of  the 
-servant,  actuated  by  personal  malice  towards 
the  passenger,  and  having  no  attribute  of 
service  to  the  carrier  in  it.     It  is  wholly 
inapt  and  erroneous  to  apply  the  doctrine 
of  scope  of  employment,  as  ordinarily  under- 
stood, to  such  an  act.    Its  only  relation  to 
the  scope  of  the  servant's  employment  rests 
upon  the  disregard  and  violation  of  a  duty 
imposed  by  the  employment.    This  is,  be- 
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yond  question,  we  think,  the  true  doctrine  on 
principle;    and   while,   as   indicated   above, 
there  are  adjudications  against  it,  the  great 
weight  of  authority  supports  it.    The  doc- 
trine is  well   stated  in  Ooddard  v.  Grand 
Trunk  R.  Co.  57  Me.  202,  2  Am.  Rep.  39,  as 
follows:     "The  defendants  contend  that  they 
are  not  liable,  because,  as  they    say,    the 
brakeman's  assault  upon  the  plaintiff  was 
wilful  and  malicious,  and  was  not  directly 
nor  impliedly  authorized    by    them.    They 
say  the  substance  of  the  whole  case  is  this: 
that  "the   master   is  not  responsible  as  a 
trespasser,  unless,  by  direct  or  implied  au- 
thority to  the  servant,  he  consents  to  the 
unlawful  act.'    The  fallacy  of  this  argument 
when  applied  to  the  common  carrier  of  pas- 
sengers consists  in  not  discriminating  be- 
tween the  obligation  which  he  is  under  to  his 
passenger  and  the  duty  which  he  owes  a 
stranger.    It  may  be  true  that,  if  the  car- 
rier's servant  wilfully  and  maliciously  as- 
saults a  stranger,  the  master  will  not  be  lia- 
ble; but  the  law  is  otherwise  when  he  as- 
saults one  of  his  master's  passengers.    The 
carrier's  obligation  is  to  carry  his  passenger 
safely  and  properly,  and  to  treat  him  re- 
spectfully; and  if  he  intrusts  the  perform- 
ance of  this  duty  to  his  servants  the  law 
holds  him  responsible  for  the    manner    in 
which  they  execute  the  trust.    The  law  seems 
to  be  now  well  settled  that  the  carrier  is 
obliged  to  protect  his  passenger  from  vio- 
lence and  insult,  from  whatever  source  aris- 
ing.   He  is  not  regarded  as  an  insurer  of 
his  passenger's  safety  against  every  possible 
source  of  danger,  but  he  is  bound  to  use  all 
such  reasonable  precautions  as  human  judg- 
ment and  foresight  are  capable  of  to  make 
his  passenger's  journey  safe  and  comfort- 
able. He  must  not  only  protect  his  passenger 
against  the  violence  and  insults  of  strangers 
and   copassengers,   but,   a  fortiori,  against 
the  violence  and  insults  of  his  own  servants. 
If  this  duty  to  the  passenger  is  not  per- 
formed, if  this  protection  is  not  furnished, 
but,  on  the  contrary,  the  passenger  is  as- 
saulted and  insulted,  through  the  negligence 
or  the  wilful  misconduct  of  the  carrier's 
servant,  the  carrier  is  necessarily  responsible. 
And  it  seems  to  us  it  would  be  cause  of  pro- 
found regret  if  the  law  were    otherwise." 
The  same  principles  are  declared  in  DwineUs 
v.  New  York  C.  d  H.  R.  R.  Oo.  120  N.  Y.  117, 
8  L.  R.  A.  224,  24  N.  E.    319,    following 
Stewart  v.  Brooklyn  d  C.  T.  R.  Oo.  90  N.  Y. 
588,  43  Am.  Rep.  185,  in  this  language:  "The 
idea  that  the  servant  of  a  carrier  of  persons 
may,   in  the  intervals    between    rendering 
personal  services  to  the  passenger  for  his  ac- 
commodation, assault  the  person  of  the  pas- 
senger, destroy  his  consciousness,  and  dis- 
able him  from  further  pursuit  of  his  jour- 
ney, is  not  consistent  with  the  duty  that  the 
carrier  owes  to  the  passenger,  and  is  little 
less  than  monstrous.    While    this    general 
duty  rested  upon  the  defendant  to  protect 
the  person  of  the  passenger  during  the  entire 
performance  of  the  contract,  it  signifies  but 
little  or  nothing  whether  the  servant  had 
or  had  not  completed  the  temporary  or  par- 
ticular service  he  was  performing,  or  had 
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completed  the  performance  of  it,  when  the 
blow  was  struck.  That  blow  was  given  bv 
a  servant  of  the  defendant  while  the  defend- 
ant was  performing  its  contract  to  carry 
safely  ana  to  protect  the  person  of  the  plain- 
tiff, and  was  a  violation  of  such  contract." 
And  in  Stewart's  Case,  just  referred  to,  it 
was  held  that  where  a  passenger  on  one  of 
defendant's  street  cars  was  unjustifiably  at- 
tacked and  beaten  by  the  driver,  who  was 
also  acting  as  the  conductor,  because  said 
passenger  interfered  to  prevent  him  from 
beating  a  newsboy  who  nad  gotten  on  the 
car,  it  was  held  that  the  defendant  was  lia- 
ble, the  court  declaring  that  the  rule  reliev- 
ing a  master  from  liability  for  a  malicious 
injury  inflicted  by  a  servant  when  not  acting 
within  the  scope  of  his  employment  did  not 
apply  between  a  common  carrier  of  passen- 
gers and  a  passenger;  Judge  Tracy  thus  de- 
claring the  doctrine:  "By  the  defendant's 
contract  with  the  plaintiff,  it  had  under- 
taken to  carry  him  safely,  and  to  treat  him 
respectfully;  and,  while  a  common  carrier 
does  not  undertake  to  insure  against  injury 
from  every  possible  danger,  he  does  under- 
take to  protect  the  passengers  against  any 
injury  from  the  negligence  or  wilful  miscon- 
duct of  its  servants  while  engaged  in  per- 
forming a  duty  which  the  carrier  owes  to  the 
passenger.  ...  A  common  carrier  is 
bound,  so  far  as  practicable,  to  protect  his 

{>assengers,  while  being  conveyed,  from  vio- 
ence  committed  by  strangers  and  copassen- 
gers,  and  he  undertakes  absolutely  to  pro- 
tect them  against  the  misconduct  of  its  own 
servants  engaged  in  executing  the  contract;" 
or,  as  otherwise  therein  expressed,  from  "an 
assault  committed  upon  a  passenger  by  a 
servant  intrusted  with  the  execution  of  a  con- 
tract of  a  common  carrier."  And  so,  in 
North  Carolina,  it  has  been  decided  that  it 
is  the  duty  of  a  common  carrier,  not  only 
to  carry  its  passengers  safely,  but  to  protect 
them  from  ill  treatment  from  its  servants, 
other  passengers,  and  intruders;  and  it  is 
liable  for  an  injury  or  ill  treatment  com- 
mitted by  its  servants,  whether  in  the  line 
of  their  employment  or  not.  White  v.  Nor- 
folk  &  8.  R.  Co.  115  N.  C.  631,  20  8.  E.  101. 
So,  in  Indiana,  it  has  been  declared  that 
"one  of  the  prime  duties  resting  upon  a  rail- 
road company  is  to  protect  its  passengers 
from  assaults  and  injuries  by  its  servants; 
nor  does  the  question  of  its  liability  for  a 
breach  of  this  duty  depend  upon  whether  or 
not  the  servant  in  the  performance  of  the 
act  is  within  the  scope  of  his  employment." 
Indianapolis  Union  R.  Co.  v.  Cooper,  6  Ind. 
App.  202,  33  N.  E.  219.  In  Chicago  &  E.  1. 
R.  Co.  v.  Flexman,  9  111.  App.  250,  the  doc- 
trine is  thus  declared:  "It  is  undoubtedly 
true  that,  where  the  employee  goes  outside 
of  the  line  of  his  employment,  and  for  pur- 
poses of  his  own  inflicts  an  injury  upon  the 
person  of  one  who  has  no  claim  upon  the 
employer  arising  out  of  any  special  relation 
existing  between  them,  being  a  stranger  to 
the  master,  the  principle  contended  for  is 
properly  applied,  and  has  ever  been  enforced 
as  a  rule  of  the  common  law ;  but  it  does  not 
appear  to  us  that  it  should  be  extended  so 
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as  to  embrace  a  case  where  the  employee  of 
a  common  carrier,  engaged  in  operating  the 
train,  commits  a  tort  upon  a  passenger  upon 
such  train.  In  every  contract  for  carriage 
the  carrier  undertakes,  not  only  that  the  ut- 
most vigilance,  care,  and  skill  shall  be  exer- 
cised to  safely  transport  the  passenger  to  hi* 
destination,  but  that  during  the  passenger's 
transit  he  shall  be  treated  humanely,  and 
protected  from  all  dangers,  from  whatever 
source  arising,  so  far  as  the  efforts  of  the 
carrier  or  his  servants  can  be  made  avail- 
able for  the  protection  of  such  passenger." 
The  same  doctrine  obtains  in  Texas,  where  it 
is  thus  stated :  And  a  carrier  of  passenger* 
"cannot  invoke  the  rule  that  the  master  i* 
not  liable  for  an  injury  resulting  from  the 
wilful  and  malicious  acts  of  his  agent  not 
done  in  the  course  of  his  employment.  That 
rule  does  not  apply  when  the  injury  is  in- 
flicted upon  a  passenger  by  the  carrier's  serv- 
ant." Houston  &  T.  C.  R.  Co.  v.  Washing- 
ton (Tex.  Civ.  App.)  30  6.  W.  719.  And  in 
Craker  v.  Chicago  &  W.  W.  R.  Co.  36  Wis, 
657,  17  Am.  Rep.  504,  it  was  held  that  a  fe- 
male passenger  who  had  been  kissed  by  the 
conductor  could  recover  from  the  company; 
Ryan,  Ch.  J.,  saying:  "But  we  need  not 
pursue  the  subject,  for,  however  that  may 
be  in  general,  there  can  be  doubt  of  it  in 
those  employments  in  which  the  agent  per- 
forms a  duty  of  the  principal  to  third  per- 
sons, as  between  such  third  persons  and  the 
principal,  because  the  principal  is  responsi- 
ble for  the  duty,  and,  if  he  delegate  it  to 
an  agent,  and  the  agent  fail  to  perform  it, 
it  is  immaterial  whether  the  failure  be  acci- 
dental or  wilful,  in  the  negligence  or  in  the 
malice  of  the  agent;  the  contract  of  the 
principal  is  equally  broken  in  the  negligent 
disregard  or  in  the  malicious  violation  of  the 
duty  by  the  agent.  It  would  be  cheap  and 
superficial  morality  to  allow  one  owing  a 
duty  to  another  to  commit  the  performance 
of  his  duty  to  a  third  without  responsibil- 
ity for  the  malicious  conduct  of  the  substi- 
tute in  performance  of  the  duty.  If  one  owe 
bread  to  another,  and  appoint  an  agent  to 
furnish  it,  and  the  agent  of  malice  furnish 
a  stone  instead,  the  principal  is  responsible 
for  the  stone  and  its  consequences.  In  such 
cases  malice  is  negligence.  Courts  are  gen- 
erally inclining  to  this  view,  and  this  court 
long  since  affirmed  it."  Having  reference  to 
the  rule  as  to  scope  of  employment,  and  to 
the  cases  which  apparently  apply  it  to  pas- 
sengers, the  court  of  errors  and  appeals  of 
New  Jersey  in  a  recent  case  adopts  the  fol- 
lowing language  of  Clifford,  J.,  in  Pendle- 
ton v.  Kinsley,  3  Cliff.  416,  Fed.  Cas.  No. 
10,922:  "Adjudged  cases  may  be  referred 
to  which  support  that  proposition  without 
qualification,  but  they  do  not  give  full  scope 
and  effect  to  the  obligation  which  the  car- 
rier assumes  towards  his  passenger,  nor  to 
the  rights  and  duties  which  those  relations 
create  and  imply.  Passengers  do  not  con- 
tract merely  for  ship  room  and  transporta- 
tion from  one  place  to  another,  but  they  also 
contract  for  good  treatment,  and  against 
personal  rudeness,  and  every  wanton  inter- 
ference wita  their  persons,  either  by  the 
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carrier  or  his  agent  employed  in  the  manage- 
ment of  the  ship  or  other  conveyance;  and 
lor  the  fulfilment  of  those  obligations  the 
carrier  is  responsible  as  principal;  and  the 
injured  party,  in  case  the  obligation  of  good 
treatment  is  broken,  whether  by  the  princi- 
pal or  his  employees,  may  proceed  against 
the  carrier  as  the  party  bound  to  make  com- 
pensation for  the  breach  of  the  obligation." 
Haver  v.  Central  R.  Co.  62  N.  J.  L.  282,  43 
L.  R.  A.  84,  12  Am.  &  Eng.  R.  Cas.  N.  S. 
261,  with  note,  41  Atl.  916.  And  a  great 
number  of  cases  cited  in  Haver's  Case  and 
the  note  thereto  are  to  the  same  effect.  On 
this  subject  Messrs.  Elliott  say:  "There  is 
much  apparent  conflict  among  the  authori- 
ties upon  this  subject,  but  we  think  some  of 
it  is  due  to  the  use  of  the  term  'scope  of  em- 
ployment' or  'line  of  duty'  in  a  different 
sense  in  different  cases,  or  to  a  failure  to 
place  the  decision  upon  the  correct  ground. 
It  is  not  merely  a  question  of  negligence  in 
such  cases,  nor  is  it  strictly  a  question  de- 
pending upon  the  scope  of  the  servant's 
particular  employment.  It  is  a  question  of 
the  absolute  duty  of  a  railroad  company  to 
its  passengers  as  long  as  that  relation  sub- 
sists, and  a  breach  of  that  duty  on  its  part, 
whether  caused  by  the  wilful  act  of  an  em- 
ployee or  not.  .  .  .  Either  the  compa- 
ny or  the  passengers  must  take  the  risk  of 
infirmities  of  temper,  maliciousness,  and 
misconduct  of  the  employees  whom  the  com- 
pany has  placed  upon  the  train,  and  to 
whom  it  has  committed  the  discharge  of  its 
duty  to  protect  and  look  after  the  safety  of 
its  passengers.  A  passenger  has  no  control 
over  them,  and  the  company  alone  has  the 
power  to  select  and  remove  them.  It  is 
therefore  but  just  to  make  the  company, 
rather  than  the  passengers,  take  this  risk, 
and  to  hold  it  responsible."  4  Elliott,  Rail- 
roads, §  1638. 

Of  course,  a  conductor  has  the  right  of 
self-defense  against  the  assault  of  a  passen- 
ger; but  the  right  is  the  same  in  this  con- 
nection as  in  criminal  law.  He  must  be 
imperiled,  and  he  must  be  without  fault. 
To  be  sure,  he  need  not  retreat  from  his 
car.  And  he  may  assault  a  passenger  when 
necessary  to  protect  other  passengers  from 
assault,  using  no  more  than  necessary  force, 
and  this  may  become  a  duty, — indeed,  it  is  a 
duty  whenever  it  is  a  right.  But  he  cannot 
assault  a  passenger  in  retaliation  for  an  as- 
sault committed  upon  himself  or  upon  an- 
other passenger,  and,  a  fortiori,  he  cannot 
assault  a  passenger  for  abusive  words,  or 
in  revenge  or  punishment,  under  any  cir- 
cumstances. And  if  he  does  assault  a  pas- 
senger otherwise  than  under  a  necessity  to 
defend  himself  or  a  passenger  from  battery, 
or  in  rightfully  ejecting  a  passenger,  who, 
by  his  conduct  towards  other  passengers, 
has  forfeited  his  right  of  carriage,  the  car- 
rier is  liable,  The  fault  of  the  passenger, 
short  of  producing  a  necessity  to  strike  in 
self-defense,  will  neither  justify  the  con- 
ductor in  striking,  nor  relieve  the  carrier 
from  liability  for  his  act.  Possibly,  such 
fault  could  be  considered  in  mitigation  of 
damages.  As  was  said  by  Caldwell,  J.: 
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"The  office  of  a  conductor  of  a  passenger 
train  is  an  exceedingly  important  and  re- 
sponsible one.  There  are  few  positions 
which  demand  of  their  incumbents  more 
good  judgment  and  self-possession.  Not 
only  the  peace  and  comfort,  but  the  lives  as 
well,  of  passengers,  are  in  their  keeping. 
They  must  not,  by  any  act  of  their  own, 
disturb  the  one  or  endanger  the  other.  They 
have  to  deal  with  all  classes  of  people.  They 
daily  come  in  contact  with  the  unscrupulous 
and  dishonest,  who  are  seeking  to  defraud 
the  railroad  company  of  what  is  justly  its 
due,  and  are  often  grossly  insulted  by  the 
ignorant  and  vulgar  for  a  lawful  and  proper 
discharge  of  their  duties.  It  is  obvious 
that,  if  a  conductor  were  to  attempt  to  re- 
dress every  personal  insult,  or  enter  a  boist- 
erous quarrel  with  every  vulgar  and  rude 
person  who  might  invite  it,  there  would  be 
no  peace  or  safety  for  his  passengers.  He 
must  decline  all  such  contests.  He  can  take 
action  only  in  those  cases  where  the  rights 
of  the  railroad  company,  or  the  peace  or 
safety  of  the  passengers  under  his  charge, 
or  his  own  safety  demand  it;  and  then  he 
can  only  act  in  the  mode  and  manner  hereto- 
fore indicated,  accomplishing  what  he  has  a 
right  to  do  in  the  given  case  with  as  little 
force,  violence,  and  confusion  as  is  practic- 
able and  reasonable  under  the  circum- 
stances. .  •  .  Words  [and  acts  short  of 
producing  a  necessity  for  defensive  effort 
stand  upon  the  same  plane],  however  ir- 
ritating or  opprobrious,  will  not  justify  an 
assault  by  one  under  no  special  obligation 
to  keep  the  peace;  much  less  will  they  justi- 
fy an  assault  by  a  conductor,  who  is,  by 
virtue  of  his  position,  not  only  bound  to 
keep  the  peace  himself,  but  whose  duty  it  is 
to  maintain  peace  and  order  in  the  cars, 
and  protect  the  passengers  .  .  •  from 
assaults  and  violence."  Gallena  v.  Hot 
Springs  R.  Co.  4  McCrary,  371,  13  Fed.  122, 
123.  To  like  effect  is  the  case  of  Baltimore 
d  O.  R.  Co.  v.  Barger,  where  the  conductor 
struck  a  passenger  for  grossly  abusing  and 
insulting  him.  The  company  was  held  lia- 
ble for  punitive  damages;  and  in  the  course 
of  the  opinion,  referring  to  the  charges, 
which  are  called  "prayers"  in  the  Maryland 
court,  it  was  said:  "The  first  is,  in  sub- 
stance, that,  if  the  jury  believed  the  plain- 
tiff used  foul  and  abusive  language  to  the 
conductor,  which  caused  or  provoked  the 
assault  complained  of,  and  that  in  making 
said  assault  the  conductor  was  not  acting 
for  the  defendant,  and  within  the  scope  of 
his  duties  as  conductor,  but  was  carrying 
out  a  personal  purpose  and  feeling,  the  de- 
fendant was  not  liable  for  such  act  of  the 
conductor.  ...  To  such  a  doctrine  we 
cannot  subscribe,  under  the  circumstances 
of  this  case.  There  may  be,  and  doubtless 
are,  cases  in  which  the  conduct  of  a  passen- 
ger towards  the  employee  of  a  railroad  com- 
pany was  such  that  the  company  would  not 
be  liable  for  the  act  of  the  employee.  A 
conductor,  for  example,  would  be  justified, 
in  the  defense  of  his  own  person  or  the 
property  of  the  company  in  nis  charge,  In 
using  such  force  as  would  be  necessary  for 
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their  protection  against  a  passenger  or  any- 
one else,  without  rendering  the  company  liar 
ble.  .  .  .  The  plaintiff  was  at  the  time 
of  the  assault  a  passenger  on  the  train  which 
was  in  charge  of  this  conductor,  who  was 
the  agent  of  the  company  to  see,  as  far  as 
he  reasonably  could,  that  the  plaintiff  and 
other  passengers  were  properly  treated  and 
carried  to  their  respective  points  of  destina- 
tion. If  the  plaintiff  persisted  in  misbe- 
having on  the  train,  either  by  the  use  of 
foul  and  abusive  language  toward  the  con- 
ductor, or  in  any  other  way  calculated  to 
frighten  or  materially  interfere  with  the 
comfort  and  safety  of  the  other  passengers, 
after  being  admonished  by  the  conductor, 
the  latter  would  have  been  justified  in  eject- 
ing him  from  the  train.  The  remedy  in 
such  case  would  be  to  eject  the  unruly  pas- 
senger— not  to  assault  him,  and  then  let  his 
employer  escape  all  liability  because  he,  the 
conductor,  was  carrying  out  'a  personal  pur- 
pose and  feeling.'  ...  A  conductor  of 
a  train  doubtless  has  his  patience  and  for- 
bearance severely  tested  at  times,  but  he 
must  not  settle  his  own  personal  difficul- 
ties with  passengers,  .  .  .  any  more 
than  he  should  permit  others  to  do  so  when 
he  could  avoid  it."  80  Md.  23,  26  L  R.  A. 
222,  30  Atl.  500.  The  same  principles  are 
declared  by  the  supreme  court  of  Maine  in 
the  following  opinion:  "Passenger  car- 
riers are  responsible  for  the  misconduct  of 
their  servants.  Railroad  companies,  as 
well  as  other  carriers  of  passengers,  are  re- 
sponsible for  assaults  and  batteries  com- 
mitted by  their  employees  upon  passengers. 
.  .  .  This  responsibility,  of  course,  rests 
upon  the  assumption  that  the  battery  can- 
not be  justified.  If  it  can  be,  no  responsi- 
bility attaches  to  anyone.  If  it  cannot  be, 
both  the  servant  and  the  carrier  are  liable. 
If  the  servant  is  first  assaulted,  he  may  de- 
fend himself.  If  he  is  resisted  in  the  per- 
formance of  any  duty,  he  may  use  force  suf- 
ficient to  overcome  the  resistance.  But,  the 
assault  being  over,  or  the  resistance  ended, 
he  cannot  pursue  and  punish  the  wrong- 
doer. The  rule  applicable  to  such  cases  Is 
this:  That,  when  a  prima  facie  case  of  as- 
sault and  battery  is  sought  to  be  justified, 
it  is  incumbent  upon  the  one  who  justifies 
to  show  that  no  more  force  was  used  than 
the  exigencies  of  the  case  called  for.  The 
force  used  must  be  suitable  in  kind  and  rea- 
sonable in  degree,  otherwise  the  justifica- 
tion fails.  ...  It  is  the  duty  of  the 
conductor  and  other  employees  upon  a  train 
of  cars  to  treat  the  passengers  with  civility, 
and  to  abstain  from  all  unnecessary  violence 
towards  them.  It  is  also  the  duty  of  pas- 
sengers to  observe  the  rules  and  regulations 
of  the  company,  and  to  conduct  themselves 
generally  so  as  not  to  invite  uncivil  treat- 
ment, nor  provoke  violence.  But  it  is  not 
true  that  disobedience  to  the  rules  of  the 
company  will  operate  as  a  license  to  the 
employees  to  maltreat  a  passenger.  If  a 
passenger  persists  in  violating  the  reason- 
able rules  of  the  company,  after  notice  of 
the  rules,  and  a  request  to  him  not  to  act 
contrary  to  them,  the  carrier  will  have  a 
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right  to  rescind  the  contract  for  his  convey- 
ance, and  refuse  to  carry  him  further.  But 
he  will  have  no  right  to  maltreat  him  while 
continuing  to  perform  the  contract  for  his 
conveyance.  Nor  is  it  true  that  an  uncivil 
word  by  a  passenger  at  the  beginning  of  his 
journey  will  justify  the  carrier's  servants 
in  treating  him  with  insolence  to  the  end 
of  it.  Nor  is  it  true  that  an  assault,  or  re- 
sistance to  the  performance  of  a  duty,  will 
justify  the  servant  in  pursuing  and  punish- 
ing the  passenger,  after  the  assault  or  the 
resistance  is  over.  If  he  does,  he  makes 
the  carrier  as  well  as  himself  liable  for  the 
injury.  If,  therefore,  it  be  true,  as  the  de- 
fendants contend,  that  the  plaintiff  was  the 
aggressor,  that  he  first  assaulted  the  brake- 
man,  and  resisted  him  in  the  performance 
of  a  legitimate  duty,  it  was  still  a  question 
of  fact  for  the  jury  to  determine  whether 
the  brakeman  did  not  use  greater  violence 
than  the  exigencies  of  the  case  demanded; 
whether  he  did  not  pursue  the  plaintiff,  and 
inflict  the  blows  upon  his  head  with  the  iron 
poker,  after  the  latter  had  ceased  his  as- 
sault, had  ceased  his  resistance,  and  was  re- 
turning to  his  seat  with  his  back  to  the 
brakeman.  Under  the  instructions  of  the 
court  the  jury  must  have  so  found,  or  they 
could  not  have  returned  a  verdict  for  the 
plaintiff;  and,  in  our  judgment,  the  evidence 
fully  justified  the  finding."  Hanson  v.  Eu- 
ropean &  y.  A.  R.  Co.  62  Me.  84,  88,  16 
Am.  Rep.  404. 

The  present  action  is  prosecuted  by  Baird, 
a  minor,  by  next  friend,  against  the  Bir- 
mingham Railway  &  Electric  Company,  and 
sounds  in  damages  for  an  assault  and  bat- 
tery alleged  to  have  been  committed  by  one 
Sorsby,  conductor  of  defendant's  train,  up- 
on which  plaintiff  was  a  passenger.  That 
the  assault  and  battery  was  committed  is 
proved  beyond  question,  and  not  denied. 
It  is  not  only  not  shown  that  the  conductor 
was  justified  in  the  act,  but,  to  the  contrary, 
it  clearly  appears  that  he  assaulted  and  beat 
the  plaintiff  without  legal  necessity  or  ex- 
cuse; for,  while  one  or  two  witnesses  testi- 
fy that  Baird  attempted  to  strike  Sorsby, 
it  is  shown  that  they  were  not  in  a  position 
to  see  what  occurred  as  accurately  as  sev- 
eral other  witnesses,  including  Sorsby  him- 
self, who  depose  that  Baird  made  no  such 
attempt;  Sorsby  testifying:  "If  Mr.  Baird 
struck  at  me  at  all,  I  didn't  know  it.  I 
didn't  see  him  attempting  to  strike  me  when 
1  struck  him  in  the  face,  unless  it  was  to 
throw  up  his  arm.  I  don't  think  he  made 
any  effort  to  strike  me  at  all.  .  .  .  Mr. 
Baird  pulled  me  to  the  door  of  the  car,  and 
I  followed  him  outside,  and  struck  him. 
The  momentum  of  the  bell  cord  did  not  jerk 
my  arm  out  that  way.  I  hit  him-  in  the  face 
as  hard  as  I  could.  There  was  a  decidedly 
angry  expression  on  Mr.  Baird's  face,  and 
he  had  grabbed  the  bell  cord,  and  broke  the 
cord  loose,  and  pulled  me  along  with  it, 
which  was  an  angry  act.  That  is  all  that 
I  know  of.  Ue  didn't  say  anything  out  of 
the  way  to  me.  I  hit  Mr.  Baird  in  the  face 
of  my  own  free  will."  And  for  all  the  pur- 
poses of  this  case  it  is  to  be  taken  that 
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Baird  made  no  hostile  demonstration  to- 
wards Sorsby  at  or  about  the  time  this 
vicious  assault  was  made  on  Baird  by  Sors- 
by, for,  if  any  jury  could  be  found  to  "say 
that  Baird  struck  at  Sorsby  on  the  testi- 
mony of  the  one  or  two  witnesses  above  re- 
ferred to,  who  were  without  opportunity  to 
see  what  transpired,  and  who  doubtless 
mistook  the  fending  motion  of  Baird's  arm 
for  an  effort  to  strike,  against  the  over- 
whelming testimony  of  all  the  witnesses 
who  were  in  a  position  to  see  accurately, 
and  against  the  above-quoted  testimony  of 
Sorsby  himself,  it  would  yet  remain  true 
that  Sorsby's  act  was  not  in  defense  against 
such  attempted  blow,  and  was  not  necessary, 
for  he  saw  no  such  attempt,  and  says  none 
was  made,  but  that  he  struck  Baird  as  a 
vent  to  his  own  wrath  and  malice,  and  in 
punishment  for  the  conduct  of  the  latter 
in  attempting  to  pull  the  bell  cord,  break- 
ing it  while  Sorsby  had  hold  of  it,  and  jerk- 
ing him  some  feet  along  the  aisle  of  the  car. 
But  if  it  be  conceded  that  Baird  attempted 
to  strike  Sorsby,  and  that  Sorsby  was  aware 
of  it,  and  even  that  he  assaulted  and  beat 
Baird  in  consequence  of  such  attempt  by  the 
latter,  the  act  of  Sorsby  would  be,  neverthe- 
less, a  wrongful  act  for  which  the  defend- 
ant is  responsible,  since  it  is  altogether 
clear  on  the  proof  that  Sorsby  was  at  fault 
in  bringing  on  the  trouble,  in  that  he  un- 
necessarily followed  Baird  out  on  the  plat- 
form of  the  car  in  an  angry  and  threaten- 
ing manner.  So  that,  applying  the  princi- 
ples of  law  to  the  facts  in  any  possible  as- 
pect of  them,  the  conclusion  must  be  that 
Sorsby,  defendant's  conductor,  committed 
an  unjustifiable  assault  and  battery  on 
Baird,  the  defendant's  passenger.  Whether 
Baird  had  or  had  not  the  right  to  pull  the 
bell  cord  in  order  to  stop  the  car  after  be- 
ing carried  past  his  station,  Sorsby  had  no 
right  to  strike  him  for  doing  so.  Whether, 
when  the  cord  broke,  both  having  hold  of  it, 
he  pulled  or  jerked  Sorsby  several  feet  along 
the  aisle,  and  conceding  this,  if  it  occurred, 
to  have  been  a  technical  assault,  Sorsby  had 
no  right  to  strike  him  in  "retaliation"  for 
or  in  ''response  to"  such  assault.  Even  if 
Baird  attempted  to  strike  Sorsby  with  or 
without  Sorsby's  knowledge,  Sorsby  yet  had 
no  right  to  defend  himself  against  such  at- 
tack, being  at  fault  in  provoking  it. 

The  case  was  tried  below  on  views  of  the 
law  and  theories  of  the  rights  of  the  parties 
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which  were  far  too  favorable  to  the  defend- 
ant. The  doctrine  of  scope  of  employment 
was  given  in  charge  to  the  jury,  when,  as 
we  have  seen,  that  doctrine  does  not  obtain 
in  cases  of  this  character.  Then,  too,  it  was 
given  in  charge  to  the  jury  that  plaintiff's 
right  of  recovery  depended  upon  the  further 
inquiry  whether  he  or  Sorsby  was  at  fault 
in  bringing' on  the  difficulty,  "that  the  plain- 
tiff's right  to  recover  in  this  case  depends 
upon  who  was  the  aggressor,  and  that,  if  the 
plaintiff  was  the  aggressor,  he  cannot  re- 
cover," when,  as  wehave  declared,  no  ag- 
gression on  the  part  of  plaintiff  short  of 
producing  a  necessity  for  Sorsby  to  strike  in 
defense  of  his  person  against  physical  harm 
would  be  a  defense  to  the  carrier.  Very 
many  charges  were  refused  to  the  defend- 
ant. Those  numbered  respectively  1,  2,  3,  4, 
5,  6,  15,  16,  17,  18,  19,  20,  21,  22,  23,  24,  25, 
26,  and  27  were  each  properly  refused,  as 
being  affirmative,  or  having  a  tendency  op- 
posed to  the  principles  above  set  forth. 
Charges  7  and  8  are  mere  arguments. 
Charges  9,  11,  12,  13,  and  14  axe  affirmative 
instructions  for  the  defendant;  and  as  the 
complaint,  and  each  count  of  it,  was  sup- 
ported by  the  evidence,  they  were,  of  course, 
properly  refused.  The  clauses  of  the  court's 
general  charge  to  which  exceptions  were  re- 
served really  meant  that  the  jury  had  a 
right  on  the  evidence  to  impose  punitive 
damages,  and  unquestionably  they  had  such 
right.  If  it  was  apprehended  that  the  form 
of  expression  might  mislead  the  jury,  an  ex- 
planatory charge  should  have  been  request- 
ed. Charge  9  refused  to  defendant  had  a. 
tendency  to  mislead  the  jury  to  the  conclu- 
sion that  they  were  not  authorized  to  im- 
pose punitive  damages.  The  several  excep- 
tions reserved  by  defendant  to  rulings  on* 
the  competency  of  testimony  and  to  rulings, 
relating  to  the  argument  of  plaintiff's  coun- 
sel have  been  considered  by  the  court  in 
banc,  and  found  to  be  without  merit.  We 
shall  not  further  extend  this  opinion  by  a 
discussion  of  them. 

All  the  questions  arising  on  the  motion 
for  a  new  trial  except  one  are  covered  by 
what  we  Aave  said.  The  one  not  so  covered 
has  reference  to  the  amount  of  the  verdict, 
$2,500,  which  is  claimed  to  be  excessive. 
We  by  no  means  think  the  recovery  was  for 
too  great  a  sum* 

Affirmed.  , 
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Corcelia  E.  TYLER  et  ah,  Appt*^ 

v. 

Florence  S.  ASPINWALL. 

(78  Conn.  493.) 

A  mam's  kcln  at  law  eammot  saalntala 
a  salt  to  set  aside  a  fraudulent  divorce  from 
a  third  person  of  a  woman  whom  he  after- 
wards attempted  to  marry,  for  the  purpose 
of  defeating  her  claims  upon  his  estate,  where 
they  were  not  parties  to  the  divorce  proceed- 
ings and  had  no  Interest  therein. 

(January  8,  1901.) 

APPEAL  by  petitioners  from  a  judgment 
of    the    Superior    Court    for    Fairfield 


County  refusing  to  set  aside  a  decree  of  di- 
vorce which  was  alleged  to  have  been  pro- 
cured by  fraud.    Affirmed. 


Statement  by  Torraaee,  J. : 

All  the  parties  reside  out  of  this  state, 
and  the  complaint  alleges,  in  substance,  the 
following  facts:  The  plaintiffs  are  the  heirs 
at  law  of  Charles  D.  Tyler,  who  died  intes- 
tate in  Newfoundland  in  1897,  leaving  an 
estate  valued  at  about  $25,000.  The  de- 
fendant, by  virtue  of  an  alleged  marriage 
with  the  deceased,  claims  an  interest  in  his 
estate  as  his  widow.  In  1882  the  defend- 
ant was  married  to  Sumner  D.  Aspinwall, 
of  Newark,  New  Jersey,  and  as  his  wife  she 
thereafter  resided  with  him,  and  had  her 


Nora. — Who  may  *ue  or  take  other  proceed- 
ings to  let  aside  judgment*  againet  other 
parties. 

I.  Decree*  of  divorce. 
II.  Judgment*  on  confusion. 

III.  Matter*  of  administration,  probate,  heir*, 

guardian. 

IV.  A**ipnment  for  creditor*. 
V.  Garnishment. 

VI.  Foreclosure  of  mortgage. 
VII.  Judgment*  against  partner*. 
''/III.  Judgment*  against  corporation*. 
IX.  For  death  of  party. 
X.  For  usury. 
XI.  Application  by  surety  or  guarantor. 

XII.  Application  by  party  claiming  property 

affected. 

XIII.  Application  by  creditor*  seeking  relief. 

XIV.  Application  by  other  person*. 
XV.  Summary. 

I.  Decree*  of  divorce. 

Third  parties  cannot  have  a  judgment  of  di- 
vorce set  aside. 

In  Tylkb  v.  Aspinwall  It  was  held  that  the 
heirs  of  a  second  husband  cannot  maintain  an 
action  to  annul,  set  aside,  and  vacate  a  decree 
of  divorce  obtained  by  his  widow  from  her  for- 
mer husband  by  means  of  fraud.  It  was  claimed 
that  she  had  not  resided  in  the  state  a  sufficient 
time,  and  that  her  former  husband  never  had 
resided  In  the  state.  The  court  held  that  a 
decree  of  this  kind  could  not  be  attacked  In 
this  manner  by  strangers  to  the  record.  This 
Is  In  accord  with  the  decisions. 

Quawe, — Could  not  the  judgment  be  attacked 
on  the  ground  of  fraud  and  want  of  jurisdic- 
tion whenever  It  was  attempted  to  be  used? — 
as  In  Bell  v.  Bell,  181  U.  8.  175,  45  L.  ed.  804, 
21  Sup.  Ct.  Rep.  551 ;  Streltwolf  v.  Streltwolf, 
181  U.  S.  179,  45  L.  ed.  807,  21  Sup.  Ct.  Rep. 
553. 

The  children  of  a  former  wife  of  a  second 
husband  of  a  divorced  woman  have  no  standing 
to  attack  a  nunc  pro  tunc  order  of  appearance, 
and  judgment  of  divorce.  Brink  v.  Brink,  8 
Kulp,  367. 

So,  a  Judgment  cannot  be  attacked  by  a 
stranger  to  the  record.  Where  a  bill  to  set 
aside  a  divorce  was  filed  by  the  infant  children 
of  the  parties,  appearing  by  another  stranger 
to  the  record  as  their  next  friend,  it  was  held 
that  none  but  parties  can  Intervene  for  such  a 
purpose.  Bangh  v.  Baugh,  37  Mich.  59,  26  Am. 
Rep.  495.  In  this  case  the  court  said  that 
"where  the  judgment  is  only  voidable,  and  not 
void,  It  cannot  be  attacked  by  strangers  to  the 
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record.     And   where   It   Is  absolutely   void    It 
needs  no  proceedings  to  set  It  aside." 

So,  where  the  court  has  Jurisdiction  of  the 
parties  to,  and  the  subject-matter  of,  an  ac- 
tion for  divorce  brought  by  a  wife,  and  Judg- 
ment Is  rendered  therein  dissolving  the  mar- 
riage, with  permission  to  her  to  marry  again, 
and  she  does  so  marry,  her  second  husband  can- 
not maintain  an  action  to  have  such  Judgment 
canceled,  and  his  own  marriage  declared  void, 
on  the  ground  that  the  Judgment  was  obtained 
through  fraud  or  collusion.  Roger  v.  Heckel, 
85  N.  Y.  488.  In  this  case  the  court  said :  "In 
bringing  this  action  the  plaintiff  meddled  with 
a  matter  which  did  not  concern  him.  Before 
he  contracted  matrimony  with  Theresa,  he  was 
told  of  her  former  marriage.  Its  dissolution, 
and  the  terms  thereof.  He  has  had  the  full 
benefit  of  his  bargain.  No  one  has  questioned 
his  title,  and  the  record  which  he  produces 
shows  a  Judgment  binding  upon  both  parties.*' 

In  Richardson  v.  Stowe,  102  Mo.  33,  14  8. 
W.  810,  where  an  administrator  and  heirs 
claiming  property  brought  a  suit  alleging  that 
the  defendant  had  falsely  claimed  to  be  the 
wife  of  their  ancestor,  and  had  fraudulently 
procured  a  decree  of  divorce,  and  asked  to  have 
the  Judgment  and  all  sales  made  In  pursuance 
thereof  set  aside,  and  a  decree  that  the  legal 
title  be  devested  and  be  administered  according 
to  law.  It  was  held  that  there  was  no  fraud  In 
procuring  the  decree  of  divorce.  The  court 
does  not  discuss  the  rights  of  the  plaintiffs  to 
attack  in  this  manner  such  a  decree,  further 
than  holding  that  the  decree  of  divorce  deter- 
mined every  fact  and  issue  In  this  petition,  and 
that  it  was  not  subject  to  review  In  that  pro- 
ceeding. 

II.  Judgment*  on  confession. 

There  is  a  conflict  In  the  decisions  as  to  the 
right  of  a  third  party  to  set  aside  a  judgment  on 
confession  that  Is  erroneous,  Irregular,  or  that 
is  based  on  an  insufficient  statement.  In  New 
York  a  Judgment  creditor  may  have  such  Judg- 
ments set  aside. 

So,  creditors  cannot  set  aside  a  judgment  en- 
tered against  their  debtor  on  confession  in  favor 
of  another  creditor  on  the  ground  that  the  firm 
name  was  signed  to  the  warrant  of  attorney 
by  a  partner  not  authorised  to  do  so.  Cassem 
v.  Brown,  74  III.  App.  346.  This  was  on  the 
ground  that  such  Judgment  was  not  void,  and 
that  the  debtor  himself  couljl  not  set  aside  a 
Judgment  on  confession  without  showing  some 
legal  or  equitable  defense  to  the  amount  of  the 
judgment. 
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domicil  in  that  state  until  May,  1893.  In 
September,  1803,  she  brought  a  suit  for  di- 
vorce against  him  to  the  superior  court*  in 
Fairfield  county,  on  the  ground  of  his  habit- 
ual intemperance  and  intolerable  cruelty; 
«nd  in  February,  1804,  said  court  granted 
her  a  divorce  on  the  latter  ground.  Unless 
-said  marriage  was  dissolved  by  this  judg- 
ment, it  has  never  been  dissolved;  and  said 
Aspinwall  is  now  in  full  life.  The  complaint 
«vers  that  Aspinwall  was  never  a  resident 
-of  this  state,  "nor  had  the  defendant,  at  the 
time  of  the  institution  of  said  suit  for  di- 
vorce, .  .  •  been  a  resident  of  Connecti- 
cut for  a  period  of  three  years;  neither  had 
she,  being  domiciled  in  this  state  before  her 
marriage,  returned  to  this  state  with  the  in- 
tention of  permanently  remaining,  and  the 
•court  granting  said  decree  was  therefore 
without   jurisdiction."    The   allegations   of 


the  complaint  that  Aspinwall  was  habitual- 
ly intemperate  and  had  been  guilty  of  in- 
tolerable cruelty,  and  the  testimony  of  the 
defendant  in  support  of  these  allegations, 
were  utterly  false  and  untrue.  A  wilful 
fraud  was  committed  upon  the  court,  and 
said  Judgment  of  divorce  was  wrongfully 
and  fraudulently  obtained,  to  the  damage 
and  injury  of  the  plaintiffs.  The  plaintiffs 
have  already  been  damaged  by  the  claims 
of  the  defendant  upon  the  estate  of  the  de- 
ceased to  the  extent  of  $1,000,  and,  if  said 
judgment  of  divorce  is  allowed  to  stand,  will 
be  permanently  injured  to  the  extent  of 
$25,000,  and  they  have  no  adequate  remedy 
at  law.  The  plaintiffs  claimed  $1,000  dam- 
ages, and  that  the  judgment  of  divorce  be 
"set  aside,  vacated,  and  annulled."  The  de- 
fendant appeared  in  court  "for  the  purpose 
of  pleading  to  the  jurisdiction  only,"  and, 


But  see  Mills  v.  Dickson,  6  Rich.  L.  487,  infra, 
to  the  contrary. 

And  a  person  not  a  party  to  the  record  of  a 
Judgment  cannot  move  the  court  to  vacate  the 
Judgment  for  Irregularities.  Packard  v.  Smith, 
"0  Wis.  184.  Thli  case  was  a  judgment  of  con- 
fession. The  objection!  were  made  to  the  va- 
lidity of  the  judgment,  ai  to  the  time  at  which 
It  was  entered,  that  It  was  not  properly  signed 
toy  an  officer  authorized,  that  It  was  not  dock- 
eted until  nine  months  after  It  was  entered  up. 
The  court  said:  "Smith  does  not  complain  of 
this  judgment,  nor  object  to  the  time  and  man- 
tier  at  and  in  which  It  was  entered.  He  ap- 
pears to  be  satisfied  with  the  judgment.  Why, 
then,  should  a  stranger  to  the  record,  who  Is 
ciot  in  acy  lense  a  party  to  the  suit,  be  suffered 
to  come  In,  on  motion,  and  set  this  judgment 
aside  r 

A  judgment  cannot  be  vacated  on  the  mo- 
tion of  one  not  a  party  to  the  suit,  and  such 
•an  order  will  be  reversed  on  appeal  without  re- 
«ard  to  irregularities  In  the  judgment  of  con- 
fession, that  It  was  not  properly  signed  by  an 
•officer  authorised,  and  was  not  docketed  In  the 
judgment  book  for  nine  months,  etc.    Ibid. 

And  strangers  to  a  record  cannot  have  a 
Judgment  stricken  off  the  records,  where  it  was 
not  obtained  by  fraud.  Covey  v.  Wheeler,  23 
Pa.  CO.  Ct.  467.  In  thli  case  It  was  Insisted 
that  the  judgment  was  confessed  by  a  "trustee," 
and  that  he  had  no  power  to  confess  judgment, 
•and  that  the  title  of  the  defendant  was  not 
the  name  of  any  person  or  association.  The 
court  said  that  if  the  judgment  was  founded  on 
fraud,  these  parties,  if  affected,  could  impeach 
the  same  collaterally. 

And  where  one  judgment  creditor  moved  to 
•set  aside  a  judgment  confessed  by  his  debtor 
to  another  creditor,  first,  because  it  did  not 
•conform  to  the  requirements  of  the  statute; 
-second,  because  sufficient  facts  were  not  dis- 
closed by  the  affidavit  and  confession  to  enable 
the  court  to  acquire  jurisdiction;  third,  be- 
cause the  judgment  was  void  upon  the  face 
of  the  facts  set  forth; — it  was  held  that  If  the 
ground  upon  which  it  was  sought  to  set  It  ailde 
was  Irregularity  only  none  could  be  heard  to 
Impeach  it  upon  such  ground  but  a  party  there- 
to. It  was  held  that  the  confession  was  In  full 
compliance  with  the  terms  of  the  statute.  TJs- 
«lt  v.  Vinson,  111  N.  C.  188,  16  8.  B.  6.  In 
this  case  the  court  said:  "If  it  were  sought 
to  vacate  this  judgment  upon  the  ground  of 
fraud  it  could  not  be  attacked  by  motion  In  the 
cause,  but  only  by  an  independent  action.*' 

A  judgment  by  confession  entered  In  the  dis- 
trict court  on  a  warrant  to  enter  It  in  the  com- 
mon >leas  cannot  be  set  sside  by  a  subsequent 
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judgment  creditor.  Hatter's  Appeal,  S  Watts. 
&  8.  478.  In  this  case  the  court  said:  "A 
creditor,  as  I  have  said,  may  abate  a  fraudulent 
judgment  for  a  pretended  debt;  but  he  cannot 
abate  sn  erroneous  one  for  a  bona  fide  debt  to 
gain  priority  by  It,  for  he  was  entitled  to  no 
priority  at  the  date  of  the  judgment,  and  its 
crroneousness  was  no  wrong  to  him." 

And  in  Drexel's  Appeal,  6  Pa.  272,  where,  a 
Judgment  creditor  claimed  that  a  judgment  con- 
fessed to  another  creditor  was  void  because 
confessed  by  a  president  of  a  corporation  not 
having  authority,  the  court  said:  "In  this 
case,  as  In  that,  it  might  have  been  reversed  on 
a  writ  of  error,  or  set  aside  in  the  court  be- 
low, on  motion,  but  only  at  the  Instance  of  the 
defendant ;  never  at  the  Instance  of  a  stranger.'* 

One  Judgment  creditor  has  no  right  to  make 
a  motion  to  set  aside  a  judgment  on  confession 
in.  favor  of  another  judgment  creditor  on  the 
ground  of  Irregularity  of  such  judgment  Kel- 
logg v.  Keith,  4  111.  App.  886.  In  this  case  the 
court  said:  "If  the  judgments  were  Invalid 
they  might  Insist  that  appellants  should  take 
nothing  on  it  as  against  them,  but  they  had  no 
right  to  intermeddle  In  the  matter  to  ask  the 
court  to  set  it  sside.*' 

So,  where  it  was  claimed  that  the  confession 
of  the  judgment  was  irregular,  but  the  evidence 
showed  that  the  action  of  the  attorney  was 
ratified  by  the  debtor,  It  wai  held  that,  as  the 
judgment  was  only  voidable,  a  third  party  could 
not  have  It  set  aside.  Martin  v.  Judd,  60  III. 
78.  In  this  case  the  court  said:  "If  a  judg- 
ment should  be  colluslvely  confessed  In  a  case 
where  no  Indebtedness  whatever  existed  It  would 
be  fraudulent,  and  any  party  whose  Interest 
might  be  affected  could  properly  attack  it." 

A  judgment  confessed  In  vacation  for  too 
large  a  sum,  caused  by  the  addition  of  attorney's 
fees  which  the  clerk,  under  the  power  of  at- 
torney to  confess,  had  no  right  to  fix,  can  be 
complained  of,  In  the  absence  of  fraud,  only 
by  the  defendant  in  such  Judgment,  and  not  by 
other  judgment  creditors  who  are  strangers  to 
the  judgment.  Havens  A  Q.  Co.  v.  First  Nat. 
Bank,  162  111.  85,  44  N.  B.  884. 

And  a  judgment  by  confession  under  a  power 
cannot,  at  the  Instance  of  a  stranger  seeking 
a  preference,  be  set  aside  on  the  grounds  that 
the  declaration  counted  upon  an  unsealed  note 
payable  generally,  whereas  the  note  filed  with 
the  clerk  was  a  note  made  due  and  payable  at 
a  particular  place ;  that  It  was  for  a  sum  In  ex- 
cess of  the  amount  due ;  and  that  the  notes  were 
not  due  when  the  confession  of  judgment  was 
entered.  The  warrant  of  attorney  authorised 
confession  of  judgment  at  any  time  after  the 
date  of  the  note.    Adam  v.  Arnold,  86  111.  180. 
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by  way  of  plea  in  abatement,  she  alleged 
that  the  court  had  no  jurisdiction,  because 

(1)  the  parties  when  the  suit   was  com- 
menced were  all  nonresidents  of  this  state; 

(2)  no  personal  service  of  the  process  or  of 
the  complaint  was  ever  made  upon  the  de- 
fendant, nor  had  any  estate  of  hers  been 
attached  in  the  suit;  (3)  neither  of  the 
plaintiffs  were  parties  to  the  action  of  di- 
vorce in  question,  nor  did  they  have  any  in- 
terest therein;  (4)  no  recovery  of  damages 
can  be  had  in  this  proceeding  for  the  acts 
of  the  defendant  alleged.  The  plaintiffs 
moved  to  strike  out  of  this  plea  the  third 
and  fourth  of  the  above  paragraphs,  on  the 
ground  that  the  matters  alleged  in  them 
were  (1)  immaterial  and  impertinent;  (2) 
could  not  be  taken  advantage  of  by  plea  in 
abatement;  and  (3)  were  not  matters  of 
which  the  defendant  could  take  advantage 


under  an  appearance  for  the  sole  purpose 
of  pleading  to  the  jurisdiction.  The  court 
denied  the  motion.  The  plaintiffs  then  de- 
murred to  the  plea  in  abatement  for  the  fol- 
lowing reasons:  (1)  To  the  whole  plea,, 
because  the  allegations  thereof  are  immate- 
rial and  irrelevant;  (2)  to  the  paragraph* 
relating  to  the  nonresidence  of  the  parties, 
want  of  personal  service  on  defendant,  and 
the  fact  that  none  of  her  property  had  been 
attached,  because  this  was,  in  substance,  a> 
proceeding  to  set  aside  a  void  judgment,  or 
one  that  had  been  procured  by  fraud,  which 
could  not  be  brougnt  in  any  other  jurisdic- 
tion, and  which  invoked  the  exercise  of  a 
power  in  the  court  not  dependent  upon  the 
presence  of  the  parties  by  whom  the  fraud 
was  perpetrated;  (3)  to  the  third  and 
fourth  paragraphs  of  the  plea,  as  hereinbe- 
fore stated,  because  of  the  reasons  alleged 


In  this  case  the  court  said:  "The  defendant 
In  the  judgment  should,  on  motion  to  the  court, 
have  the  error  [In  the  calculation]  corrected. 
If  there  be  one.  No  ground  Is  afforded  a 
stranger  to  the  record  to  make  such  an  objec- 
tion/* 

And  grantees  seeking  to  vacate  a  judgment 
cannot  avail  themselves  of  the  fact  that  the 
debt  on  which  the  judgment  was  rendered  was 
usurious.  Black  v.  Pattison,  61  Miss.  599.  In 
this  case  the  court  said:  "The  motion  to  va- 
cate the  judgment  by  confession  was  properly 
denied.  The  court  had  jurisdiction  of  the  sub- 
lect-matter  and  of  the  parties,  who  consented 
for  judgment  to  be  given  on  the  note,  although 
It  was  not  due.  It  was  competent  for  them  to 
do  so,  and  no  legal  cause  of  complaint  exists 
because  they  did  so.  The  objection  for  usury 
In  the  note  Is  not  available." 

Bo,  where  a  judgment  was  rendered  by  confes- 
sion In  open  court,  upon  an  allegation  of  In- 
debtedness and  appearance  of  the  parties,  what- 
ever errors  intervened,  they  cannot,  at  the  in- 
stance of  one  not  a  party  to  the  judgment,  be 
Invoked  to  set  aside  or  show  the  judgment  a 
nullity.  Cloud  v.  El  Dorado  County,  12  Cal. 
128,  73  Am.  Dec.  526.  In  this  case  the  court 
said  It  was  wholly  Immaterial  whether  there 
were  errors  or  not,  or  how  many  or  how  gross ; 
the  jurisdiction  having  attached,  the  judgment 
could  not  be  collaterally  attacked  by  a  stranger, 

But  in  Bernard  v.  Douglas,  10  Iowa,  370,  it 
was  held  that  junior  judgment  creditors  were 
entitled  to  maintain  a  motion  to  set  aside  a 
judgment  by  confession,  where  the  statement 
of  facts  did  not  comply  with  the  statute  in 
showing  out  of  what  the  Indebtedness  arose, 
and  It  did  not  appear  that  the  amount  for  which 
the  judgment  was  confessed  was  justly  due  or 
to  become  due;  Following  Chappel  v.  Chappel, 
12  N.  Y.  222,  64  Am.  Dec.  496;  Dunham  v. 
Waterman,  17  N.  Y.  IS,  72  Am.  Dec.  406. 

And  under  Mo.  Rev.  Code  1855.  p.  1283,  art. 
12,  I  24,  providing  that  where  a  judgment  by 
confession  Is  rendered,  under  a  power  of  at- 
torney from  the  debtor,  the  affidavit  must  be 
made  by  the  plaintiff ;  other  judgment  creditors 
are  entitled  to  have  the  same  set  aside  on  mo- 
tion where  the  attorney  in  fact,  or  agent  of  the 
plaintiff  in  the  confessed  judgment,  made  the 
required  affidavit.  Bryant  v.  Harding,  29  Mo. 
847. 

In  How  v.  Dorscbelmer,  31  Mo.  849,  It  was 
said  that  a  confession  of  judgment  which  sets 
out  a  promissory  note  as  the  consideration,  and 
not  a  statement  of  facts  out  of  which  the  In- 
debtedness arose,  Is  subject  to  be  set  aside  by 
other  judgment  creditors  of  the  judgment 
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debtor    who    show    that    they    are    prejudiced) 
thereby. 

Anyone  Interested  can  move  to  set  aside  a 
judgment  that  is  null  and  void  for  defect  of 
substance,  as  where  a  judgment  Is  confessed 
by  one  party  for  the  firm.  Mills  v.  Dickson, 
6  Rich.  L.  487.  In  this  case  the  court  said  that 
no  one  not  a  party  to  the  judgment  can  impeach* 
upon  mere  irregularity. 

See  Cassem  v.  Brown,  74  111.  App.  346,  tupra, 
holding  the  reverse. 

A  judgment  will  be  set  aside  where  the  de- 
fendant was  dead  at  the  time  of  entering  the 
confession.  MUnor  v.  Mllnor,  9  N.  J.  L.  93; 
Knott  v.  Taylor,  99  N.  C.  511,  6  8.  K.  788; 
Taylor  v.  ttooch,  110  N.  C.  887,  15  8.  B.  2. 

In  New  York  It  was  early  held,  under  the  act 
of  1818,  that  a  judgment  entered  on  confession 
on  a  defective  statement  was  constructively 
fraudulent  as  to  creditors,  and  the  subsequent 
sections  of  the  Code  of  Procedure  and  Code  of 
Civil  Procedure  defining  the  statement  were  In- 
tended to  take  the  place  of  that  act.  Some  of 
the  cases  refer  to  the  question  of  fraud,  and 
others  do  not.  The  cases  cited  here  do  not  In- 
clude those  where  the  debtor  actually  Intended) 
to  defraud  his  creditors. 

A  judgment  on  confession  may  be  set  aside 
on  motion  of  judgment  creditors  on  account  of 
a  defective  statement.  Bonnell  v.  Henry,  13 
How.  Pr.  142 ;  Wlnnebrenner  v.  Edgerton,  30 
Barb.  185.  8  Abb.  Pr.  419,  17  How.  Pr.  363. 

And  It  may  be  set  aside  by  suit  In  equity. 
Dunham  v.  Waterman,  17  N.  Y.  9,  72  Am.  Dec 
406,  6  Abb.  Pr.  357. 

In  Wood  v.  Mitchell,  53  Hun,  451,  6  N.  Y. 
Supp.  232,  It  was  held  that  one  judgment  cred- 
itor could  have  a  judgment  of  another  creditor 
set  aside  where  a  person  confessed  a  judgment 
in  favor  of  an  Infant  for  liability  on  a  tort,  as 
upon  contract,  and  this  judgment  would  be  In 
the  way  of  other  creditors  pursuing  their  reme- 
dies, which  judgment  the  plaintiff  could  repudi- 
ate upon  attaining  his  majority. 

The  supreme  court  may  set  aside  a  judgment* 
entered  therein  without  action,  for  a  defect  In. 
the  statement  upon  which  It  Is  entered,  upon 
the  application  of  a  junior  judgment  creditor. 
Chappel  v.  Chappel,  12  N.  Y.  215,  64  Am.  Dec. 
496.  In  this  case  the  court  said:  "Had  the 
plaintiff  In  the  judgment  by  confession  shown 
by  satisfactory  evidence  that  the  debt  for  which 
this  judgment  had  been  entered  up  was  really 
due  him  and  or  ginated  out  of  a  bona  fide  trans- 
action, that  the  form  of  the  confession  was  de- 
fective on  account  of  a  misapprehension  of  the 
practice  and  the  requirements  of  the  statute, 
it  might  have  been  proper  for  the  supreme 
court,  in  the  exercise  of  its  discretion,  to  have 
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in  the  motion  to  strike  out.  After  this  the 
complaint  was  amended  by  striking  out  the 
prayer  for  relief  by  way  of  damages.  The 
court     overruled     the     demurrer     ou     the 

f  rounds  (1)  that  it  had  acquired  no  juris- 
iction  over  the  defendant;  (2)  that  the 
plaintiffs  had  no  standing  in  court,  because 
they  were  not  parties  to  the  action  for  di- 
vorce, and  were  not  legally  prejudiced  by 
the  judgment  therein.  The  reasons  of  ap- 
peal relate  to  the  action  of  the  court  in 
denying  the  motion  to  strike  out,  and  in 
overruling  the  demurrer. 

Messrs.  Bill  t\  Tattle  and  Robert  C. 
Dickenson,  for  appellants: 

The  general  power  of  a  court  to  vacate 
and  annul  one  of  its  own  decrees  when  void 
for  any  reason,  or  when  procured  by  fraud, 
is  everywhere  abundantly  recognized. 


Freeman  v.  Howe,  24  How.  460,  16  L.  ed. 
752;  Yorke  v.  YoWce,  3  N.  D.  343,  55  N.  W. 
1095;  Holmes  v.  Holmes,  63  Me.  420;  Adams 
v.  Adams,  51  N.  H.  388,  12  Am.  Rep.  134; 
Edson  v.  Ed8on,  108  Mass.  590,  11  Am.  Rep. 
393 ;  Whit  comb  v.  Whitcomb,  46  Iowa,  437. 

This  power  is  inherent  in  courts,  is  nec- 
essary to  their  proper  protection,  and  is  their 
only  safeguard  against  injustice  and  deceit, 
and  has  always  been  exercised  by  them  when 
fraud  or  imposition  has  been  satisfactorily 
brought  to  their  notice. 

Yorke  v.  Yorke,  3  N.  D.  343,  55  N.  W. 
1095;  Nealis  v.  Dicks,  72  Ind.  374;  Barker 
v.  Todd,  15  Fed.  265;  Mechanics'  Nat.  Bank 
v.  Burnet  Mfg.  Co.  33  N.  J.  Eq.  493. 

The  exercise  of  this  right  is  not  depend- 
ent upon  the  residence  or  presence  of  the 
parties  in  the  original  suit;  otherwise  it 
would  be  ineffectual,  for  all  that  would  be 


permitted  an  amendment,  thus  preserving  Its 
Hen  and  priority."  It  was  farther  held  that 
Code  Proc.  |  883,  Is  to  be  construed  as  the  act 
of  1818,  in  order  to  prevent  fraud. 

In  Lawless  v.  Hackett,  16  Johns.  149,  hold- 
ing that  a  judgment  confessed  on  a  defective 
statement  should  be  set  aside  on  motion  of  a 
judgment  creditor,  It  was  further  held  that, 
under  N.  T.  act  April  21,  1818  (Sera.  41,  chap. 
269,  I  8),  providing  for  the  statement  on  con- 
fession, the  object  of  the  act  was  to  prevent 
fraud.  It  was  also  held  that  the  specifica- 
tion could  be  amended,  but  not  to  Interfere  with 
the  rights  of  any  judgment  creditors  which 
might  have  attached  in  the  meantime. 

In  Flour  City  Nat.  Bank  v.  Doty,  11  N.  Y. 
Civ.  Proc.  Rep.  141,  an  action  to  set  aside  a 
judgment  confessed  by  a  debtor  for  defective 
statement  In  not  complying  with  N.  Y.  Code 
Civ.  Proc  I  1274,  providing  for  statement,  it 
was  held  that  it  should  be  set  aside,  and  that 
where  the  statement  Is  defective  the  judgment 
la  fraudulent  as  to  creditors. 

In  National  Park  Bank  v.  Salomon,  17  N.  Y. 
Civ.  Proc.  Rep.  8,  5  N.  I.  Supp.  682,  on  a  mo- 
tion by  a  creditor  to  set  aside  a  judgment  on 
confession  for  defective  statement,  It  was  held 
that  the  supreme  court  may  amend  a  confes- 
sion of  judgment  notwithstanding  the  fact  of 
such  amendment  will  prejudice  judgment  cred- 
itors. 

And  such  a  judgment  may  be  set  aside  at  the 
Instance  of  purchasers  under  mortgage  fore- 
closure. Marks  v.  Reynolds,  12  Abb.  Pr.  403, 
note,  20  How.  Pr.  338. 

In  Shofelt  v.  Shufelt,  9  Paige,  187,  87  Am. 
Dec.  381,  It  was  held  that  a  subsequent  mort- 
gagee (a  father  of  mortgagor)  could  not  Impeach 
the  consideration  of  a  prior  judgment  volun- 
tarily confessed  by  his  son  to  an  administrator. 

In  James  v.  Johnson,  6  Johns.  Ch.  417,  It 
was  held  that  mortgage  creditors  are  bona  flde 
purchasers,  within  the  meaning  of  the  act  of 
the  21st  of  April,  1818  (Sega.  41,  chap.  259), 
relative  to  judgments  entered  by  confession  on 
warrants  of  attorney,  which  declares  such  judg- 
ments fraudulent  and  void,  as  against  "other 
bona  flde  judgment  creditors"  and  "every  bona 
flde  purchaser,"  where  a  particular  specification 
of  the  consideration  of  the  debt  is  not  filed. 
But  this  case  was  reversed  in  James  v.  Morey, 
2  Cow.  246,  14  Am.  Dec.  475. 

In  Schoolcraft  v.  Thompson,  7  How.  Pr.  446, 
a  judgment  on  confession  was  set  aside  at  the 
Instance  of  a  junior  judgment  creditor  for  de- 
fective statement,  but  In  9  How.  Pr.  61,  this 
was  reversed  on  the  ground  that  the  statement 
was  not  defective. 

A  judgment  entered  upon  confession  will  not 
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be  set  aside  at  the  Instance  of  another  judg- 
ment creditor  on  the  ground  that  It  Is  excessive 
on  account  of  including  interest,  where  It  ap- 
pears from  the  evidence  taken  on  the  trial  that 
the  note  did,  by  its  terms,  draw  Interest  from 
Its  date.  Rothchlld  v.  Mannesovttch,  29  App. 
DIv.  580,  51  N.  Y.  Supp.  258. 

In  Simpson  v.  Burch,  4  Hun,  815,  where  a 
junior  creditor  moved  to  vacate  a  judgment  and 
execution  In  attachment  on  the  ground  of  the 
want  of  jurisdiction  of  the  defendant,  it  was 
held  that  under  Code  Proc.  |  139,  providing 
that  from  the  time  of  the  service  of  the  sum- 
mons in  a  cfvll  action  or  the  allowance  of  a 
personal  summons  the  court  shall  have  acquired 
jurisdiction,  the  omission  to  serve  a  summons 
personally  or  by  publication  within  thirty  days 
was  an  Irregularity  which  entitled  the  defend- 
ant to  avoid  all  proceedings  after  the  Issuing  of 
the  attachment.  But  such  omission  did  not 
render  the  proceedings  void  as  regards  third 
persons.  In  this  case  the  court  said :  "The 
defendant  undoubtedly  might  waive  the  effect 
of  such  omissions,  and  that  is  the  test  whether 
the  defect  shown  is  a  nullity  or  a  mere  Irregu- 
larity. Upon  this  ground  we  think  the  case  of 
Gere  v.  Gundlach,  57  Barb.  13,  was  rightly  de- 
cided." 

In  Barron  v.  South  Brooklyn  Saw  Mill  Co. 
18  Abb.  N.  C.  852,  It  was  said :  "It  Is  decided 
in  Gere  v.  Gundlach,  57  Barb.  13,  and  Simp- 
son v.  Burch,  4  Hun,  315,  that  a  noncompliance 
with  this  proviso  that  publication  must  be  com- 
menced in  thirty  days  Is  a  mere  irregularity, 
and  that  a  third  person  cannot  take  advan- 
tage of  It." 

III.  Matters  of  administration,  probate,  heirs, 

guardian. 

The  administratrix  of  a  purchaser  under  par- 
tition may  have  a  judgment  In  foreclosure  of  a 
parol  agreement  to  make  a  mortgage  set  aside. 
This  Is  under  N.  Y.  Code  Civ.  Proc.  |  724,  au- 
thorising relief  from  a  judgment  taken  through 
mistake,  inadvertence,  surprise,  or  excusablft 
neglect.  Ladd  v.  Stevenson,  112  N.  Y.  325,  19 
N.  E.  842.  In  this  case  the  court  said  that  In 
consequence  of  filing  a  notice  of  lis  pendens  the 
first  judgment  bound  these  defendants,  and  per- 
sons thus  situated  could  not  only  claim  to  be 
made  parties,  but  could  also  move  the  court  In 
reference  to  any  judgment  rendered  therein  af- 
fecting their  rights.  "The  plaintiff  had  no 
written  stipulation  giving  or  agreeing  to  give 
him  a  lieu  upon  real  estate.  If  be  had  any 
agreement  for  a  lien  upon  this  real  estate,  it 
all  rested  In  parol,  and  there  was  no  part  per- 
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necessary  to  enable  the  offending  party  to 
retain  the  benefit  of  his  fraud  and  injury 
would  be  to  remain  absent  from  the  state 
whose  court  of  justice  he  had  wronged. 

State  em  rel.  Phelan  v.  Engelmann,  86 
Mo.  551;  Keith  v.  McCaffrey,  145  Mass.  18, 
12  N.  E.  419;  Mclntyre  v.  Mclntyre,  9  Misc. 
252,  30  N.  Y.  Supp.  200;  Olmstead  v.  Olm- 
stead,  41  Minn.  297,  43  N.  W.  67;  Young  v. 
Young,  17  Minn.  181,  Gil.  153;  Allen  v. 
Maclellan,  12  Pa.  328,  51  Am.  Dec  608; 
Edson  v.  Edson,  108  Mass.  590,  11  Am.  Rep. 
393. 

A  decree  of  divorce  will  be  set  aside  upon 
clear  proof  that  it  was  obtained  by  fraud 
and  collusion,  notwithstanding  the  wife,  in 
whose  favor  it  was  granted,  has  remarried. 

Mclntyre  v.  Mclntyre,  9  Misc.  252,  30  N. 
Y.  Supp.  200;  Dringer  v.  Erie  R.  Co.  42  N. 
J.  Eq.  573,  8  At!.  811;  Allen  y.  Maclellan, 


12  Pa,  328,  51  Am.  Dec  608;  WiUmam  T. 
Willman,  57  Ind.  500. 

Fraud  in  procuring  said  divorce  may  con- 
sist in  taking  up  a  fictitious  residence  for 
the  purpose  of  getting  jurisdiction,  conceal- 
ing the  commencement  of  the  suit  from  tho 
defendant,  and  falsifying  testimony. 

Whit  comb  v.  Whit  comb,  46  Iowa,  437;  2 
Bishop,  Marr.  Div.  &  Sep.  §  1568,  p.  1568. 

This  is  in  the  nature  of  an  application  to 
correct  the  record  and  prevent  wrong  and 
injustice  from  the  effect  of  the  judgment  sua 
it  now  stands.  In  this  respect  it  only  in- 
vokes the  exercise  of  the  power  of  the  court 
for  which  there  are  precedents  in  analogous 


Stickney  v.  Davis,  17  Pick.  169;  Oapen  v. 
Btoughton,  16  Gray,  364;  Downs  v.  Fuller, 
2   Met    135,   35   Am.   Dec  393;    Schouler, 


formance  and  no  ground  whatever  authorizing 
the  maintenance  of  the  action." 

An  administrator  seeking  to  reverse  a  Judg- 
ment to  which  he  was  not  a  party  must  aver,  In 
his  petition  for  a  writ  of  error,  that  he  has  been 
duly  appointed,  and  that  the  property  In  con- 
troversy would  he  assets  In  his  hands.  Thomas 
v.  Jones,  10  Tex.  52. 

And  relief  was  granted  to  an  administrator 
where  Judgment  on  confession  was  taken 
against  the  decedent  after  death.  Wood  v. 
Hopkins,  3  N.  J.  L.  689. 

Any  lienor  or  Judgment  creditor,  or  any  gen- 
eral creditor  of  an  estate  of  a  decedent,  may 
maintain  a  motion  to  set  aside  a  Judgment  ren- 
dered against  an  administrator,  where  the  pe- 
tition does  not  aver  presentation  of  the  claim, 
and  contains  counsel  fees  contrary  to  Wyo. 
Seas.  Laws  1890-91,  chap.  14,  |  9,  chap.  70, 
providing  that  no  holder  of  any  claim  against 
an  estate  shall  maintain  any  action  thereon  un- 
less the  claim  Is  first  presented  to  the  executor 
or  administrator,  but  to  enforce  a  lien  no  conn- 
Bel  fees  shall  be  recovered  unless  such  claims 
are  so  presented.  O'Keefe  v.  Foster,  5  Wyo. 
848,  40  Pac.  525. 

But  where  an  administrator  appealed  from 
the  probate  court  disallowing  his  claims,  and 
creditors  under  an  appearance  on  appeal  sub- 
sequently consented  to  a  decree  of  reversal, 
other  creditors  who  stood  by  and  knew  of  the 
proceeding  cannot  maintain  a  petition  to  set 
aside  the  decree  where  there  Is  no  showing  of 
fraud.  Pierce  v.  East  Greenwich  Probate  Ct. 
19  E.  I.  472,  34  Atl.  992.  In  this  case  the 
•court  said  that  if  the  petitioner  was  a  party 
to  the  appeal  by  reason  of  being  a  creditor  of 
the  estate,  he  was  estopped ;  and  if  he  was  not  a 
party,  he  had  no  standing  to  disturb  the  action 
taken  by  all  who  were  parties  to  the  appeal. 

Creditors  of  decedent  cannot  have  a  decree 
dismissing  a  bill  filed  by  the  executors  set  aside 
in  order  to  introduce  additional  evidence,  where 
such  creditors  had  notice  of  the  proceedings, 
And  did  not  apply  to  be  made  parties.  Koons 
v.  Koons,  6  Kulp,  317. 

An  heir  who  was  not  a  party  In  a  proceed- 
ing to  probate  a  will  wherein  it  was  adjudged 
that  the  writing  was  not  the  will  of  the  testa- 
tor Is  entitled  to  maintain  a  bill  of  review,  and 
he  may  have  a  review,  rehearing,  and  reversal 
of  the  decision,  though  It  may  be  that  of  the 
appellate  court.  Singleton  v.  Singleton,  8  B. 
Mon.  340. 

And  relief  was  granted  to  an  heir  where  a 
Judgment  was  taken  after  the  defendant's  death. 
Blodget  v.  Blodget,  42  How.  Pr.  19. 

And  a  grantee  of  "unknown  heirs"  of  the 
deceased  person,  who  were  sued  by  publication 
£4  L.  R.  A. 


and  did  not  appear,  may  have  a  Judgment  by 
default  against  them  vacated  under  Minn.  Gen, 
Stat.  1878,  chap.  75,  |  8,  authorising  the  per- 
sons proceeded  against  as  unknown  heirs  to  be 
allowed  to  defend  at  any  time  within  one  year 
after  notice  of  the  entry  of  Judgment.  Boeing 
v.  McKlnley,  44  Minn.  392,  46  N.  W.  776. 

But  after  Judgment  in  an  action  wherein  A. 
B.  was  defendant,  and  who  was  represented  to 
be  the  only  heir  of  C.  D.,  through  whom  he  de- 
rived title,  another  party  claiming  to  be  the 
only  heir  cannot  have  the  Judgment  set  aside 
and  annulled,  as  his  rights  are  in  no  manner  af- 
fected by  the  Judgment.  McGhee  v.  »^m^»fc«t 
18  Tex.  Civ.  App.  436,  44  8.  W.  700. 

And  relief  was  denied  devisee  not  In  privity 
where  the  decree  waa  taken  after  a  party  died. 
Slingsby  v.  Hale,  1  Ch.  Cas.  122. 

Under  Minn.  Gen.  Stat.  1894,  f  5434,  pro- 
viding that  a  Judgment  obtained  by  means  of 
perjury  or  any  fraudulent  act  or  practice  of 
the  prevailing  party  may  be  set  aside,  an  heir 
cannot  set  aside  a  Judgment  obtained  In  the 
probate  court  to  sell  lands  to  pay  debts,  on  the 
ground  that  the  claims  were  not  presented  In 
time,  and  were  not  debts  due  by  the  estate, 
where  it  is  not  shown  but  that  these  heirs  ap- 
peared in  that  action.  O'Brien  v.  Larson,  71 
Minn.  371,  74  N.  W.  148. 

A  guardian  seeking  to  reverse  a  Judgment  to 
which  neither  he  nor  his  oestui  que  trust  are 
parties  must  show  his  right  to  have  it  reversed 
by  proper  avermenta.  .  Cochrane  v.  Day,  27  Tex. 
385. 

IT.  Assignment  for  creditors. 

The  assignee  for  creditors  has  no  right  to 
have  two  Judgments  against  his  assignor  set 
aside  on  the  ground  that  they  were  taken  upon 
the  same  specialty,  as  no  one  but  the  defendant 
In  an  execution  can  complain  of  a  Judgment  for 
being  Irregular.  The  Judgments  mentioned 
above  are  not  Irregular.  Creditors  complain- 
ing of  them  cannot  be  relieved  by  motion  to 
set  them  aside,  but  have  another  appropriate 
remedy.     Jacobs  v.  Burgwyn,  63  N.  C.  196. 

So,  an  assignee  for  creditors  cannot  have  a 
judgment  on  confession  set  aside  on  the  ground 
of  insufficiency  of  statement,  as  he  has  no 
standing  In  court  in  such  a  case.  Beekman  v. 
Kirk,  15  How.  Pr.  228. 

And  a  purchaser  of  claims  against  an  Insol- 
vent after  the  latter's  discharge  cannot  main- 
tain an  action  to  set  aside  the  decree  of  dis- 
charge. Such  an  assignee  Is  not  within  Cal. 
act  1880,  |  53,  providing  that  any  creditor 
whose  debt  was  provable  may,  after  the  dis- 
charge,  set   It  aside  after  two  years  on  the 
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Husb.  ft  W.  1st  ed.  p.  575;  Freeman  v. 
Howe,  24  How.  460,  16  L.  ed.  752. 

A  judgment  obtained  by  fraud  can  be  set 
aside  upon  the  motion  of  persona  to  whom 
it  is  prejudicial. 

1  Freeman,  Judgm.  4th  ed.  §  99;  Edson  v. 
Edson,  108  Mass.  596,  11  Am.  Rep.  393; 
Parker  v.  Dee,  3  Swanst.  529;  Kemp  v. 
Squire,  1  Ves.  Sr.  205;  Weiss  v.-€fuerineau, 
109  Ind.  438,  9  N.  E.  399;  United  Lines 
Teleg.  Co.  v.  Stevens,  67  Md.  156,  8  Atl. 
908;  Smith  v.  Hall,  69  Conn.  651,  38  Atl. 
386. 

Messrs.  Tweedy,  Scott,  Sc  Whittlesey, 
for  appellee: 

The  parties  to  the  action  are  all  nonresi- 
dents. No  personal  service  has  ever  been 
made  upon  defendant,  and  no  property  be- 
longing to  her  has  been  attached.    For  these 


reasons  the  superior  court  was  without  ju- 
risdiction of  the  parties  and  the  action. 

O'Sullivan  v.  Overton,  56  Conn.  102,  14 
Atl.  300;  Pennoyer  v.  Neff,  95  U.  S.  727, 
24  L.  ed.  570;  Dewey  v.  Des  Moines,  173  U. 
8.  203,  43  L.  ed.  668,  19  Sup.  Ct.  Rep.  379. 

Neither  of  the  plaintiffs  was  a  party  to 
the  divorce  suit.  They  were  absolutely 
strangers  to  it.  They  had  no  rights  or  in- 
terests affected  by  the  judgment  of  divorce. 
They  cannot  directly  attack  it.  Only  the 
defrauded  party  to  the  divorce  action  can  do 
that. 

The  plaintiffs  have  no  standing  in  court; 
no  cause  of  action  which  the  court  will  con- 
sider. 

7  Enc.  PI.  &  Pr.  pp.  145-147;  Freeman, 
Judgm.  4th  ed.  §  334;  Black,  Judgm.  f§ 
317,  320,  930;  Bishop,  Marr.  Div.  &  Sep.  §§ 
1505,  1569,  1577;  Smith  v.  Hall,  69  Conn. 


ground  of  fraud.  Sanborn  v.  Doe,  92  Cal.  152, 
28  Pac.  105. 

The  general  assignee  for  the  benefit  of  cred- 
itors has  not  such  a  standing  In  court  as  en- 
titles him  to  question  the  validity  of  the  judg- 
ment confessed  by  his  assignor,  which  Is  insuf- 
ficient In  not  stating  what  amount  remained 
due  upon  the  bond.  It  is  only  a  judgment  cred- 
itor, or  one  claiming  under  him,  that  is  author- 
ised to  Invoke  the  summary  exercise  of  the 
equitable  jurisdiction  of  the  court  to  set  aside 
an  illegal  or  fraudulent  judgment.  A  creditor 
at  large  cannot  be  heard.  Beekman  v.  Kirk,  15 
How.  Pr.  228. 

But  In  Mills  v.  Dickson,  6  Bich.  L.  487,  It  was 
held  that  an  assignee  for  creditors  may  have 
a  judgment  confessed  by  one  partner  for  the 
firm  set  aside. 

V.  Garnishment. 

A  claimant  of  money  garnished  cannot  have 
the  judgment  sustaining  the  garnishment 
opened  up  where  such  judgment  Is  satisfied,  al- 
though he  notified  the  garnishee  before  judg- 
ment that  the  fund  in  his  hands  belonged  to  the 
claimant,  but  the  garnishee  admitted  the  Indebt- 
edness In  court  and  allowed  the  judgment  to  be 
taken.  A  stranger  to  the  record  cannot  have 
the  judgment  opened  after  It  Is  satisfied.  Shults 
v.  Hoffman,  13  Pa.  Co.  Ct.  90. 

A  garnishee  not  a  party  to  the  record  can- 
not go  before  the  court  and  move  to  set  aside  a 
judgment  which  is  not  against  him.  Mer- 
chants' &  Mfrs.  Nat.  Bank  v.  Halman,  80  Qa. 
624,  5  8.  E.  795.  In  this  case  the  court  said : 
"The  Code,  I  3587,  evidently  confines  the  mo- 
tion In  arrest  of  a  judgment,  or  a  motion  to  set 
It  aside,  to  the  parties  to  the  record." 

VI.  Foreclosure  of  mortgage. 

A  judgment  of  foreclosure  should  not  be  set 
aside  for  the  purpose  of  allowing  a  person 
whose  rights  were  not  affected  by  It  to  come  in 
and  be  made  a  party  to  the  action  and  set  up  a 
defense.     Bean  v.  Fisher,  14  Wis.  58. 

And  after  a  foreclosure  sale  a  third  party  will 
not  be  allowed  to  file  a  bill  In  the  nature  of  a 
trill  of  review  for  the  purpose  of  having  the 
decree  reviewed  and  set  aside  on  the  ground 
that  the  mortgage  debt  had  been  paid  before 
foreclosure  Ward  v.  Clark,  6  Wis.  509.  In 
this  cage  the  court  said  r  "From  these  cases  it 
appears  that  It  Is  not  competent  for  a  person 
who  is  a  stranger  to  the  record,  and  not  In 
any  sense  a  party  to  the  suit,  to  appear  therein 
and  make  a  motion.  He  must  procure  a  status 
in  court,  by  petition  or  bill,  as  the  nature  of 
the  case  may  require,  and  then  he  may  proceed 
54L.R.  A. 


as  his  Interests  and  the  practice  of  the  court 
may  allow." 

A  terre-tenant  who  bought  subject  to  the 
Hen  of  the  unpaid  balance  of  a  mortgage  has  no 
standing  after  a  scl.  fa.,  and  after  the  land  has 
been  sold  by  judicial  sale,  to  have  the  judgment 
opened  on  the  ground  of  usury,  where  the  mort- 
gagee renounces  all  right  to  a  personal  judgment 
on  the  bond.  Beap  v.  Battle,  155  Pa.  265,  26 
Atl.  439.  In  this  case  the  court  said:  "The 
only  person  who  can  defend  a  scl.  fa  because 
of  usury  Included  in  a  mortgage  Is  the  mort- 
gagor.** 

In  Sumner  v.  Coleman,  20  Ind.  486,  It  was 
said  that  one  who  was  not  a  party  to  an  action 
of  foreclosure,  and  who  was  a  proper,  though 
not  a  necessary,  party,  cannot  open  the  judg- 
ment, and  cannot  contest  the  amount  of  the 
judgment  unless  he  shows  It  to  be  fraudulent. 

VII.  Judgments  against  partners.  \ 

In  an  action  against  a  firm  where  one  of  the 
partners  served  an  offer  of  judgment  without 
consent  of  his  codefendants,  and  judgment  was 
taken  against  all  the  defendants,  another  judg- 
ment creditor  was  entitled  to  have  the  same 
set  aside,  as  the  offer  did  not  purport  to  be 
signed  by  all  the  defendants  or  In  their  behalf. 
The  signature  "D.  M.  &  Co.*'  does  not  author- 
ise a  judgment  against  all  the  members.  Brld- 
enbecker  v.  Mason,  16  How.  Pr.  203.  The 
court  said:  "Third  persons  cannot  take  the 
objection  that  the  judgment  or  proceeding  Is 
Irregular.  <2  Chitty,  Arch.  1876).  But  when 
a  judgment  is  fraudulent  or  Is  Invalid  by  reason 
of  some  substantial  defect,  It  will  be  set  aside 
on  the  application  of  any  party  Interested  in 
impeaching  It."  This  case  follows  the  New 
York  rule  that  judgments  on  confession,  and 
defective  statements,  are  constructively  fraud- 
ulent. See  II.,  supra,  Judgments  on  confes- 
sion. 

And  In  Mills  v.  Dickson,  6  Rich.  L.  487,'  it 
was  held  that  a  judgment  confessed  by  one  part- 
ner for  the  firm  would  be  set  aside. 

But  in  Cassem  v.  Brown,  74  111.  App.  346,  the 
court  refused  to  set  aside  a  judgment  con- 
fessed by  one  partner  for  the  firm,  on  the 
ground  that  the  moving  party  must  first  estab- 
lish that  the  claim  was  unjust. 

VIII.  Judgments  against  corporations. 

A  stranger  cannot  set  aside  a  judgment  after 
the  lapse  of  twenty  years  on  the  grounds  that 
all  the  necessary  parties  were  not  before  the 
court,  and  that  the  corporation  defendant  was 
dissolved  by   reason  of  Insolvency.    The   new 
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665,  38  Atl.  386;  Michaels  v.  Post,  21  Wall. 
398,  22  L.  ed.  520;  Kinnier  v.  Kinnier,  45 
N.  Y.  535,  6  Am.  Rep.  132;  Ruger  v.  Heckel, 
21  Hun,  439,  85  N.  Y.  483;  Baugh  v.  Bough, 
37  Mich.  59,  26  Am.  Rep.  495;  Webster  v. 
Webster,  54  Iowa,  153,  6  N.  W.  170. 

Torrance,  J.,  delivered  the  opinion  of 
the  court: 

The  appeal  in  thia  case  involves  to  some 
extent  the  consideration  of  the  power  of  the 
superior  court  over  its  recorded  judgments, 
and  its  duty  to  exercise  that  power  under 
certain  circumstances.  Over  its  recorded 
judgments  it  may  exercise  two  powers,  sepa- 
rate and  distinct  in  their  purpose  and  ob- 
ject, if  not  in  their  nature;  namely:  (1)  the 
power  to  correct  and  amend  the  record  so 
that  it  shall  speak  truth, — shall  truly  show 
what  the  judicial  action  really  was;    (2) 


the  power  to  set  aside,  annul,  and  vacate 
such  judgment.  Many  of  the  limitations 
and  conditions  under  which  it  will  exercise 
one  of  these  powers  may  not  limit  or  condi- 
tion its  exercise  of  the  other.  It  may  right- 
fully exercise  its  powers  merely  to  amend  or 
correct  the  record  of  the  judgment  so  as  to 
make  it  speak  truthfully,  rihder  circum- 
stances which  would  not  at  all  justify  it  in 
exercising  its  power  to  vacate  the  judgment. 
As  the  record  is  a  history  of  the  court  pro- 
ceedings, the  power  to  make  it  speak  truth- 
fully is  one  of  necessity  belonging  to  every 
court  of  record,  and  may  be  exercised  as  well 
during  the  term  at  which  the  judgment  was 
rendered,  on  the  court's  own  motion  or  oth- 
erwise, as  afterwards;  but,  when  exercised 
afterwards,  it  will  generally  be  done  only 
upon  notice  to  the  adverse  party.  Wilkie 
v.   Hall,   15  Conn.   32;    Weed  v.   Weed,  25 


trustees,  who  were  alleged  to  have  been  neces- 
sary parties,  may  have  disclaimed  any  interest 
In  the  absence  of  any  showing  in  the  record 
as  to  their  being  proper  parties.  The  death  of 
a  trustee  before  judgment  devolved  the  trust 
on  the  other  trustees  who  were  parties.  One 
who  was  not  a  stockholder  or  a  creditor  cannot 
urge  that  the  corporation  was  dissolved.  F.  G. 
Oxley  Stave  Co.  v.  Butler  County,  121  Mo.  614, 
26  8.  W.  367. 

And  the  appointment  of  receivers,  In  the  ab- 
sence of  an  injunction  restraining  the  officers 
of  the  corporation  from  defending  an  action, 
did  not  deprive  such  officers  of  the  right  to  con- 
tinue the  defense  thereof;  and  such  receivers 
have  no  standing  to  move  to  set  aside  an  an- 
swer which  was  served  and  a  judgment  which 
was  entered,  and  to  move  for  leave  to  serve  an 
answer  on  their  own  behalf.  Farmers'  Loan  & 
T.  Co.  v.  Hoffman  House,  7  Misc.  358,  27  N.  T. 
Supp.  634.  In  this  case  it  was  further  ques- 
tioned whether  the  receiver  was  properly  ap- 
pointed, where  no  injunction  was  granted  under 
N.  J.  act  April  7,  1895,  |  72,  In  case  of  Insol- 
vent corporations,  authorising  the  court  of 
chancery  "at  the  time  of  ordering  the  said  In- 
junction/' or  at  any  time  afterwards  "during 
the  continuance  of  said  Injunction,"  to  appoint  a 
receiver  of  the  corporation. 

In  Rogers  v.  Haines,  114  Ala.  50,  21  So.  411, 
It  was  said  that  where  judgments  were  rendered 
prematurely  against  a  corporation  the  remedy 
of  a  receiver  subsequently  appointed  was  not 
plain,  adequate,  and  complete  by  motion  to  set 
aside  or  by  certiorari,  but  that  he  could,  by  bill 
In  equity,  enjoin  the  same. 

In  Sharp  v.  Danville,  M.  &  S.  W.  R.  Co.  106 
N.  C.  308,  11  S.  E.  530,  where  judgments  were 
confessed  by  a  corporation  and  entered  at  night 
on  the  same  day  that  a  receiver  was  appointed 
for  the  corporation,  and  the  receiver  moved  to 
set  them  aside  for  irregularity,  It  was  held  that 
they  were  regular  and  valid.  The  court  does 
not  discuss  the  question  as  to  the  right  of  a 
receiver  to  make  the  motion. 

IX.  For  death  of  party. 

The  general  rule  seems  to  be  that  on  the  ap- 
plication of  an  heir,  administrator,  or  creditor 
a  Judgment  taken  against  a  party  who  was  dead 
at  the  time  of  the  judgment  will  be  set  aside. 
But  It  was  held  that  after  twenty  years  an 
heir  not  in  privity  could  not  set  aside  a  decree 
against  a  plaintiff  where  one  of  the  defendants 
was  dead  at  the  time  of  the  decree. 

A  judgment  rendered  against  a  person  who 
is  dead  is  Irregular  and  voidable,  and  will  be 
vacated  on  the  application  of  representatives 
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of  the  deceased,  or  by  any  person  having  ac- 
quired an  Interest  in  the  suit  after  it  Is  be- 
gun, If  application  is  made  In  due  season. 
Knott  v.  Taylor,  99  N.  C.  511,  6  S.  E.  788 ;  Doe 
ex  dem.  Taylor  v.  Gooch,  110  N.  C.  387,  15  S. 
E.  2. 

In  this  latter  case  the  court  said  that,  as  a 
general  rule,  only  the  party  against  whom  an 
irregular  judgment  Is  rendered  can  complain 
of  It.  "But  It  has  been  held  In  a  proceeding  be- 
tween these  same  parties  (Knott  v.  Taylor,  99 
N.  C.  511,  6  S.  E.  788),  that  he  can  make  such 
motion.  It  would  be  very  strange  If  he  could 
not,  since  It  Is  held  in  that  case  that  he  could 
not  set  up  his  rights  and  enjoin  the  execution 
of  plaintiff's  writ  of  possession  In  an  Independ- 
ent action." 

And  a  judgment  entered  upon  a  bond  with 
a  warrant  of  attorney  after  the  death  of  the 
obligor,  who  was  insolvent  at  the  time,  will  be 
set  aside  as  irregular  on  a  motion  of  another 
creditor.     Milnor  v.  Milnor,  9  N.  J.  L.  98. 

And  where  the  facts  disclosed  authorised  the 
court  to  assume  that  the  defendant  was  dead 
when  the  plaintiff  commenced  his  action  against 
him,  and  consequently  that  the  judgment  ob- 
tained in  the  action  was  void.  It  is  an  apparent 
lien  or  cloud  on  the  real  estate  of  the  defendant, 
which  may  be  set  aside  on  motion,  by  an  heir 
at  law  of  the  defendant,  having  an  Interest  Id 
such  real  estate.  Blodget  v.  Blodget,  42  How. 
Pr.  19.  In  this  case  the  court  said  that  "this 
court  has  control  of  its  own  judgments,  and 
has  not  unfreqiiently  vacated  them  on  motion 
of  parties  having  an  Interest  In  a  property  on 
which  they  are  a  cloud." 

And  where  a  judgment  and  warrant  of  at- 
torney  was  entered  up  after  the  death  of  the 
defendant,  his  administrator  could  have  the 
same  set  aside,  on  motion,  for  Irregularity. 
Wood  v.  Hopkins,  8  N.  J.  L  689.  This  was  be- 
cause, If  it  should  turn  out  that  the  estate  was 
insolvent,  the  creditors  would  stand  on  the 
same  footing. 

A  bill  was  brought  by  a  mortgagor  against  a 
mortgagee  to  have  a  redemption.  It  was  de- 
creed accordingly,  and  that  If  the  plaintiff  failed 
to  pay  the  money  at  a  day  set  the  defendant 
should  bold  discharged  of  all  equity  of  redemp- 
tion. Pending  the  reference  the  suit  abated 
by  the  death  of  one  of  the  defendants,  and  no 
notice  was  taken  of  this  and  the  decree  was  en- 
rolled. Twenty  years  afterwards  a  devisee  of 
the  mortgagor  brought  a  bill  of  review  on  the 
ground  that  there  was  no  cause  in  the  court 
when  the  account  was  stated,  and  that  the  de- 
cree was  erroneous.  It  was  held  that  the  plain- 
tiff, being  a  devisee,  was  not  entitled  to  a  bill 
of  review,  being  not  in  privily  with  the  testa- 
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Conn.  337-342;  Calhoun  ▼.  Terry  Porter  & 
Co,  21  Conn.  526-530;  Smith  v.  Moore,  38 
Conn.  105-109;  Rotce  v.  Smith,  51  Conn. 
266,  50  Am.  Rep.  16.  As  to  the  other  pow- 
er,— to  vacate  or  set  aside  a  recorded  judg- 
ment,— the  authorities  are  agreed  that  it 
may  be  exercised  during  the  term  at  which 
the  judgment  Was  rendered,  substantially  at 
the  discretion  of  the  court.  "It  is  a  general 
rule  of  law  that  all  the  judgments,  decrees, 
or  other  orders  of  the  courts,  however  con- 
clusive in  their  character,  are  under  the 
control  of  the  court  which  pronounces  them 
during  the  term  at  which  they  are  rendered 
or  entered  of  record,  and  that  they  may  then 
be  set  aside,  vacated,  modified,  or  annulled 
by  that  court."  Bronson  v.  Schulten,  104 
U.  8.  410-415,  26  L.  ed.  797-799.  See  also 
to  the  same  effect,  Sturdevant  v.  Stanton, 
47  Conn.  580;  Wilkie  v.  Hall,  15  Conn.  37; 


Weed  v.  Weed,  25  Conn.  342;  Foster  ▼.  Red- 
field,  50  Vt.  285;  Maryland  Steel  Co.  v. 
Mamey,  91  Md.  360,  46  Atl.  1077.  But 
whether  this  power  can  be  exercised  upon 
equitable  grounds  after  the  term  at  which 
the  judgment  was  rendered  has  ended,  and, 
if  so,  upon  what  conditions  and  under  what 
limitations,  are  questions  upon  which  the 
courts  in  the  different  states  are  not  in  ac- 
cord with  each  other.  In  many  of  the 
states  a  more  or  less  limited  control  over  its 
judgments,  after  the  expiration  of  the  term 
at  which  they  are  rendered,  has  been  con- 
ferred upon  the  courts  by  statute,  while  in 
others  a  more  or  less  limited  power  of  this 
kind  is  held  to  be  inherent  in  the  court 
without  the  aid  of  legislation.  Then,  too, 
the  mode  of  procedure  in  such  cases,  and  the 
circumstances  under  which  this  exercise  of 
such    power    can   be   invoked    successfully, 


tor,  against  whom  the  decree  was  rendered; 
and  the  bill  was  dismissed.  Slingsby  v.  Hale, 
A  Ch.  Cas.  122. 

X.  For  usury.  ' 

A  purchaser  of  land  that  Is  subject  to  a  Judg- 
ment cannot  have  the  same  set  aside  on  the 
ground  that  It  contains  usury.  Reap  v.  Battle, 
155  Pa.  265,  26  Atl.  439 ;  Black  v.  Pattlson,  61 
Miss.  599. 

So,  where  a  party  filed  a  bill  for  relief  from  a 
judgment  against  him  on  the  ground  of  usury, 
but  afterwards  consented  to  a  decree  dismissing 
his  bill,  It  was  held  that  a  subsequent  purchaser 
of  the  land  on  which  the  Judgment  was  a  Hen 
could  not  Impeach  it  on  the  ground  of  usury. 
French  v.  Shotwell,  5  Johns.  Ch.  555. 

And  one  creditor  is  hot  entitled  to  have  a 
prior  judgment  of  another  creditor  against  his 
debtor  set  aside  on  the  ground  that  there  was 
usury  in  the  original  mortgage  debt,  where  such 
complaining  creditor,  when  the  Hen  was  about 
to  be  made,  assisted  the  debtor  In  endeavoring 
to  pay  a  part  of  the  debt,  and  thus  to  post- 
pone the  final  execution  of  the  judgment. 
Mahan  v.  Ca vender,  77  Oa.  118.  In  this  case 
the  court  said  that  he  could  only  obtain  relief 
m  case  the  judgment  was  fraudulent,  and  In 
that  event  he  must  not  have  been   negligent. 

XI.  Application  by  surety  or  guarantor. 

The  executor  of  the  surety  on  a  bond  of  an 
administrator  cannot  have  a  Judgment  against 
such  administrator  set  aside  where  neither  the 
administrator  nor  his  administrator  complained 
of  any  alleged  irregularity  In  the  judgment. 
Walton  v.  McKesson,  101  N.  C.  428,  7  S.  R.  566. 

And  a  surety  on  an  appeal  bond  Is  not  en- 
titled to  maintain  a  bill  In  equity  to  have  the 
judgment  declared  void  on  the  ground  that  the 
cause  of  action  was  a  gambling  contract,  under 
111.  Crlm.  Code,  |  135,  providing  that  all  judg- 
ments, etc.,  given,  granted,  drawn,  or  executed 
contrary  to  the  provisions  of  this  chapter  may 
be  set  aside  and  vacated  by  any  court  of  equity 
upon  bill  filed  for  that  purpose  by  the  person  so 
granting,  giving,  entering  into,  or  executing  the 
same,  or  by  his  executors  or  administrators,  or 
by  any  creditor,  heir,  devisee,  purchaser,  or 
other  person  Interested  therein.  West  v.  Car- 
ter, 129  111.  249,  21  N.  E.  782.  In  this  case 
the  court  said :  "In  no  sense  can  appellee  be 
•aid  to  be  a  person  'Interested,'  either  in  the 
original  contract,  or  in  the  judgment  rendered 
thereon  by  the  Justice  of  the  peace,  within  the 
contemplation  of  the  section  of  the  statute 
quoted.  In  respect  of  this  judgment  he  was  a 
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mere  volunteer,  who,  at  the  Instance  of  the 
defendant,  voluntarily  obligated  himself  to  pay 
the  judgment  rendered  against  his  principal  by 
said  justice/' 

"The  party  aggrieved"  does  not  mean  "any 
party  aggrieved"  under  Minn.  Laws  1877,  chap. 
131  (Qen.  Stat.  1878,  chap.  66,  |  285),  author- 
izing an  action  to  be  prosecuted  by  "the  party 
aggrieved"  to  set  aside  a  judgment  obtained 
by  means  of  the  perjury  or  fraudulent  conduct 
of  the  prevailing  party.  Stewart  v.  Duncan,  40 
Minn.  410,  42  N.  W.  89.  In  this  case  the  court 
said  that  "this  plaintiff  was  not  a  party  to  it, 
although  he  was  directly  interested  in  the  re- 
sult, as  It  would  affect  his  liability  to  the  sher- 
iff under  his  Indemnifying  bond  ...  It 
would  be  a  liberal  construction,  rather  than  a 
strict  one,  which  should  give  to  the  words  'the 
party  aggrieved'  as  used  In  this  connection  a 
meaning  equivalent  to  'any  person  aggrieved.' " 

And  where  the  defendant  In  claim  and  de- 
livery consented  to  a  Judgment  for  the  recovery 
of  property,  the  sureties  on  the  delivery  bond 
were  not  entitled  after  judgment  to  procure  an 
order  making  them  parties  defendant  and  to 
have  the  judgment  vacated,  where  they  did  not 
offer  to  Interplead  and  claim  the  property  as 
prescribed  by  N.  C.  Code,  |  331,  providing  that 
when  property  taken  by  the  sheriff  shall  be 
claimed  by  any  person  other  than  the  plaintiff 
or  the  defendant,  claimant  may  interplead  upon 
filing  an  affidavit  of  his  title  and  right  to  the 
possession.  McDonald  v.  McBryde,  117  N.  C. 
125,  23  S.  E.  103.  In  this  case  the  court  said 
that  the  judgment  could  only  be  set  aside  by 
civil  action,  and  not  by  a  motion  In  the  cause. 

But  In  Hoffman  v.  Steinau,  20  N.  Y.  Week. 
Dig.  122,  It  was  held  that  a  surety  In  a  replevin 
bond  may  be  permitted  to  protect  himself  where 
it  is  equitable  to  open  a  judgment  obtained 
against  the  plaintiff  by  default,  and  to  prose- 
cute the  action  in  the  latter's  name. 

And  a  party  who  pays  under  a  contract  of 
Indemnity  a  Wisconsin  judgment  obtained  on  a 
New  York  Judgment  may,  after  reversal  by  the 
Supreme  Court  of  United  States  of  the  New 
York  Judgment,  have  the  Wisconsin  judgment 
set  aside.  /Ktna  Ins.  Co.  v.  Aldrich,  38  Wis. 
107.  In  this  case  the  court  said :  "We  con- 
ceive It,  therefore,  quite  incorrect  to  say  that 
they  are  to  be  regarded  as  strangers  to  the  rec- 
ord,— that  they  are  not  entitled  to  complain 
against  the  judgment,  nor  to  ask  the  court  to 
set  It  aside.  Such  a  view  would,  or  might* 
lead  to  great  Injustice,  and  certainly  would  sac- 
rifice the  substantial  rights  of  parties  upon 
very  technical  grounds.  The  case  is  not  analo- 
gous to  that  of  Packard  v.  Smith.  9  Mis.  184 * 
Drexel's  Appeal,  6  Pa.  272 ;  and  Berry  v.  Atty. 
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▼ary  wy  much  in  the  different  jurisdic- 
tions. In  some  the  mode  of  procedure  is, 
in  a  more  or  less  summary  way,  by  motion 
supported  by  affidavits,  while  in  others  it 
must  be  by  bill  of  review  in  equity,  or  by 
petition  for  a  new  trial,  or  by  some  other 
mode  of  application  to  the  court  which  ren- 
dered the  judment  sought  to  be  set  aside. 
For  these  and  other  reasons  of  a  similar  na- 
ture the  decisions  in  one  jurisdiction  af- 
ford but  little  aid  in  determining  matters 
of  this  kind  in  another.  In  the  case  at  bar 
the  equitable  power  of  the  superior  court  in 
Fairfield  county  is  invoked  to  set  aside  a 
judgment  rendered  six  years  before.  This  is 
the  only  court  to  which  an  application  of  this 
nature  could  be  brought,  and  such  court  is 
invested  with  full  power  to  entertain  and 
grant  applications  of  this  kind.  Smith  v. 
Hall,  71  Conn.  427-432,  42  Atl.  86.  The 
real  question  in  this  case  is  not  whether  the 
superior  court  possesses  the  power  to  set 
aside  the  judgment  of  divorce  in  question 
upon  the  grounds  alleged  in  the  complaint, 
but  it  is  whether  the  court  erred  in  not  ex- 
ercising that  power  in  favor  of  these  plain- 


tiffs. The  judgment  which  the  plaintiff* 
seek  to  open  is  one  of  a  peculiar  character. 
It  establishes  the  personal  status  of  the  par- 
ties to  it  in  a  particular  which  was  of  the 
highest  importance  to  the  parties  and  to- 
the  community.  They  had  been  married. 
It  made  them  single  and  unmarried.  If 
such  a  judgment  can  under  any  circum- 
stances be  reopened  at  the  suit  of  a  stran- 
ger, this  judgment  cannot  be  reopened  at 
the  suit  of  the  plaintiffs.  Its  consequences, 
if  harmful  to  them,  are  of  too  remote  and 
indirect  a  character  to  give  them  any  cause 
of  action.  The  court  is  not  called  upon  to- 
exercise  this  power  at  the  instance  of  such 
parties.  Courts  are  instituted  to  give  re- 
lief to  parties  whose  rights  have  been  in- 
vaded, and  to  give  it  at  the  instance  of  such, 
parties;  and  a  party  whose  rights  have  not 
been  invaded  cannot  be  heard  himself  te 
complain  if  the  court  refuses  to  act  at  his- 
instance  in  righting  the  wrongs  of  another 
who  seeks  no  redress.  The  courts  are  prac- 
tically unanimous  in  holding  that  it  is  not 
error  to  refuse  to  exercise  the  power  here  in* 
question  at  the  instance  of  a  mere  stranger, 


Gen.  19  L.  J.  Ch.  N.  S.  232,  2  Macn.  &  O.  16, 
1  Hall  &  Tw.  520 ;  and  the  reason  of  those  de- 
cisions does  not  apply." 

8ee  note, — Enjoining  judgment*  against,  or  in 
favor  of,  sureties , — to  Mlchener  v.  Springfield 
Engine  it  Thresher  Co.  (Ind.)  81  L.  R.  A.  59. 

XII.  Application  by  party  claiming  property  af- 
fected. 

In  the  absence  of  statutory  or  Code  provi- 
sions, it  seems  the  weight  of  authority  is  that 
a  grantee,  mortgagee,  or  claimant  is  not  en- 
titled to  relief  against  judgments  to  which  he 
was  not  a  party. 

▲  judgment  in  personam  will  not  be  set  aside 
at  the  instance  of  one  who  was  not  a  party  to 
the  record,  on  the  ground  that  the  property 
standing  In  the  name  of  the  defendant,  against 
whom  judgment  was  rendered,  belonged  to  him. 
Gaehrlng  v.  Haedrich,  8  Pa.  Super.  Ct.  507. 

In  Leonard  v.  Bryant,  11  Met.  370,  where  a 
writ  of  entry  was  sued  out  against  the  grantor 
of  the  deed  before  it  was  recorded,  and  the 
judgment  was  erroneous  for  defective  service 
of  summons,  it  was  said  that  the  grantee  could 
not  maintain  a  writ  of  error  to  reverse  the  judg- 
ment, but  that  bis  remedy  was  to  avoid  it  by 
plea  and  proof. 

▲  judgment  in  an  attachment  suit  cannot  be 
set  aside  for  Irregularity  on  the  motion  of  a 
person  to  whom  the  property  attached  had  been 
conveyed  by  the  defendant,  after  the  service  of 
the  attachment,  but  who  Is  a  stranger  to  the 
record.  People  ex  rel.  Hyde  v.  Calhoun  County 
Circuit  Judges,  1  Dougl.  (Mich.)  417. 

And  a  stranger  to  a  judgment  cannot  main- 
tain  a  collateral  action  to  have  it  declared  not 
a  lien  on  certain  property  on  account  of  mat- 
ters preceding  its  rendition.  Johns  v.  Pattee, 
55  Iowa,  C65,  8  N.  W.  663.  In  this  case  the 
court  further  said  that  It  was  rendered  In  a 
proceeding  at  law,  and  there  is  some  question 
whether  such  a  judgment  can  be  set  aside  or 
modified  In  an  action  in  equity  because  of  mat- 
ters which  preceded  the  judgment,  under  Iowa 
Code,  S  2522,  providing  that  "judgment  ob- 
tained in  an  action  by  ordinary  proceedings 
shall  net  be  annulled  or  modified  by  any  order 
In  an  action  by  equitable  proceedings  except 
for  a  defense  which  has  arisen  or  been  dis- 
covered since  the  judgment  was  rendered." 
64  L.  R.  A. 


The  plaintiff  claimed  that  his  vendor  procured 
a  fraudulent  judgment  against  himself  before 
he  conveyed  to  plaintiff. 

The  assignee  of  a  defendant  served  by  publi- 
cation has  no  right  to  appear  and  demand  a 
retrial  upon  his  own  account  under  Iowa  Code, 
I  2877,  providing  that  when  a  judgment  ha» 
been  rendered  against  a  defendant  served  by 
publication  only,  and  who  did  not  appear,  such, 
defendant,  or  any  person  representing  him  or 
them,  may  at  any  time  within  two  years  move- 
to  have  the  action  retried.  Parsons  v.  John- 
son, 66  Iowa,  455,  23  N.  W.  921. 

And  under  Neb.  Code  Civ.  Proc.  |  82,  provid- 
ing for  the  opening  of  the  judgments  obtained 
on  publication  within  five  years,  a  grantee  who 
held  title  prior  to  the  execution  of  a  trust  deed, 
and  conveyed  his  Interest  by  quitclaim  deed 
before  the  foreclosure,  cannot  have  the  decree 
opened  with  leave  to  file  an  answer,  as  be  bea- 
no Interest  in  the  subject  of  the  suit.  Powell 
v.  McDowell,  16  Neb.  424,  20  N.  W.  271. 

And  a  purchaser  will  be  denied  relief  from  a 
judgment  on  confession  where  It  Is  claimed  that 
there  was  irregularity  In  the  entry,  signing,  and 
docketing.     Packard  v.   Smith,  9  Wis.   184. 

A  subsequent  mortgagee  of  the  judgment 
debtor  cannot  call  In  question  the  validity  of 
that  judgment  on  the  ground  of  Illegality  of  the 
consideration,  where  the  judgment  debtor  him- 
self could  not  file  a  bill  to  set  aside  a  judgment 
voluntarily  confessed.  Shufelt  v.  Shufelt,  9- 
Paige,  137,  87  Am.  Dec.  381.  In  this  case  the 
court  said  this  "was  an  indirect  purchase  by 
a  stranger  to  the  transaction  of  the  privilege 
of  bringing  a  suit  In  this  court  to  set  aside  or 
overreach  this  judgment  by  the  use  of  the  tes- 
timony of  the  party  against  whom  the  judg- 
ment was  recovered." 

On  an  application  by  a  party  who  was  not  a 
party  to  the.  action,  but  whose  lands  were  af- 
fected by  judgments  to  cancel  the  same,  and  who* 
claimed  that  they  bad  been  paid,  the  motion 
was  refused  on  the  grounds  that  It  was  not 
made  by  the  defendant,  nor  had  the  plaintiff  any 
notice  of  the  application,  but  It  was  made  by  a 
party  who  had  no  equities  so  far  as  appeared  la 
the  case,  and  there  might  be  other  persons  who 
had  an  Interest  In  sustaining  the  judgment.  R+ 
Beers,  5  Robt.  643.  In  this  case  the  court 
said :     "Before  the  court  can  interfere  and  can* 
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whose  righto  are  not  at  all  affected  by  the 
judgment  he  seeks  to  have  set  aside.  Fos- 
ter v.  Mansfield,  C.  d  L.  M.  R.  Co.  146  U.  S. 
88,  36  L.  ed.  890,  13  Sup.  Ct.  Rep.  28;  Mtna 
Ins.  Co.  v.  Aldrich,  38  Wis.  107;  DremeVs 
Appeal,  0  Pa.  272;  Robinson  v.  Stevens,  63 
Vt.  565,  22  Atl.  80;  Smith  v.  Hall,  69  Conn. 
051-665,  38  Atl.  386;  1  Black,  Judgm.  §9 
317,  359.  This  is  merely  a  special  applica- 
tion of  the  wide  general  principle  that 
courts  will  act  only  in  behalf  of  parties  who 
show  themselves  entitled  to  such  action. 
They  sit  to  vindicate  rights  at  the  instance 
of  parties  whose  rights  have  been  invaded, 
ana  not  to  vindicate  mere  abstract  princi- 

fles  of  justice  at  the  instance  of  anyone. 
n  the  case  at  bar  the  complaint,  as  finally 
amended,  is  merely  a  petition  to  set  aside 
the  judgment  of  divorce  upon  equitable 
grounds;  and  it  shows  upon  its  face,  and 
without  the  aid  of  the  allegation*  in  the 
plea  in  abatement,  that  the  plaintiffs  were 
strangers  to  the  judgment,  and  that  their 
rights,  legal  or  equitable,  were  in  no  way 
affected  by  it.  There  are  no  facts  stated 
in  the  complaint  which  bring  the  plaintiffs 


within  any  of  the  recognized  exceptions  ta 
the  general  rule  that  strangers  to  a  judg- 
ment are  not  entitled  to  have  it  set  aside. 
The  mere  fact  that  the  setting  aside  of  the 
judgment  would  be  an  advantage  to  the- 
plaintiffs  is  not  enough.  They  must  show 
that  some  legal  or  equitable  right  of  their* 
was  invaded  by  the  judgment,  before  they 
can  complain  of  the  refusal  of  the  court  to 
act  upon  their  petition  to  have  it  set  aside. 
The  court  below  based  its  judgment  in  thia 
case  upon  two  grounds,  namely:  (1)  The 
want  of  jurisdiction  over  the  defendant;  (2) 
the  want  of  interest  in  the  plaintiffs.  Even 
if  the  court  erred  as  to  the  first  ground,  the 
second  ground  is  sufficient  to  justify  the 
judgment.  In  this  view  of  the  case,  it  be- 
comes unnecessary  to  decide  whether  the 
court  erred  in  denying  the  motion  to  strike 
out,  or  in  overruling  the  demurrer  to  the 
plea  in  abatement,  and  about  these  matters 
we  express  no  opinion. 
There  is  no  error. 

The  other  Judges  concur. 


eel  these  Judgments  the  application  should  be 
made  by  some  party  to  the  record  or  having 
some  Interest  based  upon  such  legal  or  equitable 
considerations  as  the  court  can  recognise;  Cer- 
tainly, a  stranger  to  a  Judgment  cannot  with 
any  propriety  ask  the  court  to  vacate  or  order 
it  satisfied  without  furnishing  some  reason 
therefor.  If  this  Judgment  is  a  lien  upon  prop- 
erty held  by  Georgina  E.  Beers  she  must  by 
action  or  motion  bring  before  the  court  all  those 
who  are  or  may  be  interested." 

A  grantee  cannot  have  vacated  a  Judgment 
on  confession  given  by  consent  of  his  grantor 
before  the  debt  was  due,  and  which  contains 
usury.     Black  v.  Pattlson,  61  Miss.  599. 

And  a  grantee  cannot  have  a  judgment  of 
foreclosure  set  aside  on  the  ground  that  it  is 
excessive.     Sumner  v.  Coleman,  20  Ind.  486. 

And  where  several  persons  were  sued  as  mem- 
bers of  a  joint-stock  company,  and  the  suit  was 
discontinued  as  to  B.(  one  of  the  defendants, 
and  Judgment  was  then  taken  against  all  the 
others,  upon  which  execution  was  subsequently 
issued,  and  the  property  of  one  M.,  who  was  not 
a  party  to  the  suit,  taken  to  satisfy  the  same, 
ft  was  held  that  M.  could  not,  by  a  bill  in  equity 
against  the  plaintiff  in  the  judgment,  set  it 
aside  upon  the  ground  that  the  discontinuance 
of  the  suit  as  to  B.  was  a  discontinuance  as  to 
all  of  the  defendant  a  The  Judgment  cannot  be 
attacked  in  this  collateral  manner.  Markley  v. 
Rand,  12  Cal.  275.  In  this  case  the  court  said 
that  if  he  is  not  the  real  defendant,  and  the 
sheriff  levies  on  his  property,  the  sheriff  is  re- 
sponsible  in  an  action  at  law,  and  there  is  no 
need  of  equitable  interference. 

A  grantee  cannot  sue  to  set  aside  a  Judgment 
for  land  against  his  grantor  and  in  favor  of  a 
person  who  had  possession  at  the  time  of  the 
deed,  although  the  Judgment  was  procured  by 
fraud.  Whitney  v.  Kelley,  94  Cal.  146,  15  L. 
R.  A.  813,  29  Pac.  624.  In  this  case  the  court 
said:  "They  had  neither  the  title,  the  posses- 
sion, nor  the  right  of  possession ;  and,  under 
such  circumstances,  their  conveyance  to  plain- 
tiff carried  nothing  but  a  mere  naked  right  to 
bring  an  action  to  set  aside  a  judgment  for  a 
fraud  practised  upon  them.  A  plaintiff  with 
such  a  right  has  no  equity,  and  Is  not  entitled 
to  recognition  In  a  court  of  equity." 

But  under  Cal.  Code  Civ.  Proc.  |  473,  pro- 
viding that  the  court  may,  upon  such  terms  as 
64L.R.A. 


may  be  Just,  relieve  a  party  or  his  legal  repre- 
sentatives from  a  judgment,  order,  or  other  pro- 
ceeding taken  against  him  through  his  mistake. 
Inadvertence,  surprise,  or  excusable  neglect,  the 
grantees  of  land  which  is  the  subject-matter 
of  an  action  are  the  legal  representatives  of 
the  grantor  within  the  meaning  of  this  section, 
and  are  entitled,  on  such  terms  as  may  be  Just, 
to  be  relieved  from  a  default  taken  against  him 
through  their  mistake,  inadvertence,  surprise, 
or  excusable  neglect.  Plummer  v.  Brown,  64 
Cal.  429,  1  Pac.  703. 

So,  under  Cal.  Code  Civ.  Proc.  |  473,  a  pur- 
chaser after  the  rendition  of  a  Judgment  by 
publication  against  his  grantor  made  without 
jurisdiction  is  entitled  to  have  the  judgment  set 
aside,  as  the  grantee  Is  the  legal  representative 
of  the  defendant.  People  v.  Mullan,  65  Cal. 
396,  4  Pac.  348. 

And  where  judgment  is  taken  against  defend- 
ants in  an  action  to  enforce  laborers'  liens 
against  mining  property,  the  defendants  con- 
vey the  property  and  appeal,  and  after  a  re- 
versal upon  appeal  another  judgment  is  ren- 
dered against  the  same  defendants  by  default, 
the  grantee  of  the  property  may  move  to  set 
aside  the  Judgment  on  the  grounds  of  mistake 
or  excusable  neglect  in  falling  to  plead,  un- 
der |  473,  Cal.  Code  Civ.  Proc.  Malone  v.  Big 
Flat  Gravel  Mln.  Co.  93  Cal.  384,  28  Pac.  1063. 

But  where  lands  were  conveyed  by  the  de- 
fendant before  an  action  by  the  state  to  fore- 
close a  certificate  of  purchase,  the  grantee  of 
the  defendant,  not  having  recorded  his  deed  for 
twelve  years  from  the  date  of  the  judgment, 
during  which  time  part  of  the  lands  had  been 
sold  to  other  parties,  is  not  entitled  to  a  motion 
to  set  aside  and  vacate  the  judgment  under  f 
473,  Cal.  Code  Civ.  Proe.  on  the  ground  that 
publication  service  was  void  against  the  defend- 
ant where  the  judgment  was  not  void  on  Its 
face.  The  grantee  will  be  left  to  his  remedy 
by  an  equitable  action  to  vacate  the  judgment. 
People  v.  Thomas,  101  Cal.  571,  36  Pac.  9. 

A  Judgment  absolutely  void  for  want  of  juris- 
diction appearing  on  Its  face  may  be  set  aside 
on  the  motion  of  any  person  who,  although  not 
a  party  to  the  action,  has  an  Interest  In  the 
property  upon  which  it  Is  a  cloud.  Such  a  mo- 
tion Is  not,  strictly  speaking,  a  proceeding  in 
the  action,  but  an  application  to  have  the 
records  purged  of  an  unauthorised  and  illegal 
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entry-  Mueller  v.  Relmer,  46  Minn.  314,  48 
N.  W.  1120.  But  In  this  case  It  wu  held  that 
the  motion  should  be  denied,  as  the  moving 
party  had  a  pending  action  against  the  pur- 
chaaer  at  execution  sale,  where  the  same  ques- 
tion was  at  issue. 

In  an  action  of  ejectment  the  plaintiff  filed 
a  lis  pendens;  the  defendant  va*ked  affirmative 
relief  and  obtained  judgment.  A  grantee  of 
plaintiff  taking  title  after  suit  moved  to  set 
the  judgment  aside,  and  to  be  allowed  to  pros- 
ecute the  suit  as  substituted  plaintiff.  It  was 
held  that  under  CaJ.  prac.  act,  |  68,  authoris- 
ing the  court  to  relieve  a  party  or  bis  legal 
representatives  from  a  judgment  taken  against 
him  through  his  mistake,  inadvertence,  surprise, 
or  excusable  neglect,  that  the  grantee  could 
only  be  heard  as  the  plaintiff  might  have  been 
heard,  and  the  defendants  could  resist  the  ap- 
plication on  any  ground  available  against  the 
piointiff.     Corwln  v.  Bensley,  48  CaJ.  253. 

Where  no  showing  was  made  In  court  that  an 
action  was  pending  for  the  possession  of  mining 
property  for  seven  and  one-half  years,  and  then 
a  substituted  copy  of  summons  was  filed  as  a 
record,  and  a  judgment  of  default  taken  quiet- 
ing title  in  plaintiffs  as  against  defendants  and 
their  successors  in  Interest,  It  was  held  that  a 
person  who  was  not  a  party  to  the  action,  but 
the  real  party  In  interest  at  the  time  the  judg- 
ment was  obtained,  could  move  to  have  the 
same  vacated  and  set  aside.  This  was  under 
S.  D.  Comp.  Laws,  |  4881,  providing  that  upon 
a  transfer  by  a  defendant  of  his  Interest  in  the 
subject  of  an  action  the  same  may  proceed  in 
the  name  of  the  original  parties,  or  the  court 
may  allow  the  transferee  to  be  substituted. 
Brettell  v.  Deffebach,  6  S.  D.  21,  60  N.  W. 
167,  173.  In  this  case  the  court  said  that,  as 
an  officer  is  prohibited  from  serving  summons 
when  he  Is  a  party  to  the  action,  the  same  prin- 
ciple should  apply  as  in  proving  the  substitu- 
tion of  a  summons  by  a  private  person  who  Is 
a  party ;  and  the  question  can  be  raised  on 
motion  to  vacate  and  set  aside  a  judgment  by 
default. 

And  under  Utah  Comp.  Laws  1888,  |  3256, 
providing  that  the  court  may,  upon  such  terms 
as  may  be  just,  relieve  a  party  or  his  legal 
representatives  from  a  judgment,  order,  or  other 
proceeding  taken  against  him  through  his  mis- 
take, Inadvertence,  surprise,  or  excusable  neg- 
lect, a  party  who  has  succeeded  to  the  Interest 
of  the  defendant  may  apply  to  set  aside  a  judg- 
ment on  the  ground  of  excusable  neglect,  where 
the  real  defendant  and  his  counsel  were  absent 
on  account  of  a  misunderstanding  between 
counsel,  and  a  judgment  was  given  against  the 
defendant.  Thomas  v.  Morris,  8  Utah,  284,  31 
Pac.  446. 

A  judgment  may  be  set  aside  upon  the  motion 
of  a  person  not  a  party  to  the  suit  when  such 
person,  after  the  commencement  of  the  suit, 
has  acquired  rights  In  the  subject-matter  there- 
of, for  the  protection  of  which  it  is  necessary 
that  he  should  be  made  a  party  and  have  an  op- 
portunity to  interpose  a  defense  after  the  entry 
of  said  judgment.  Ladd  v.  Willett,  22  N.  Y. 
Week.  Dig.  521.  This  was  under  a  liberal  con- 
struction of  Code  Civ.  Proc.  if  723,  724,  1282, 
providing  for  vacating  a  judgment. 

XIII.  Application  by  creditors  seeking  relief. 

It  seems  that  creditors  may  have  relief  from 
judgments  obtained  with  Intent  to  defraud  their 
rights.  This  note  is  not  Intended  to  include 
that  class  of  cases. 

There  is  some  conflict  of  authority  as  to  the 
creditor's  right  to  have  a  judgment  set  aside  or 
vacated  for  errors  or  irregularities  that  might 
tor  available  to  a  party  to  the  record.  This  is 
controlled  to  some  extent  by  the  position  of 
54  L.  R.  A. 


the  assailing  party,  the  error  complained  of, 
and  the  view  taken  by  the  courts  In  the  state 
where  the  relief  is  sought.  In  some  cases  it 
Is  controlled  by  a  liberal  or  strict  interpretation 
of  the  Code  or  statute.  The  facts  In  the  differ- 
ent cases  will  be  found  In  the  appropriate  sub- 
division, but  the  cases  are  grouped  hero  in  or- 
der to  obtain  a  comparative  view  of  all  the 
cases  where  relief  was  sought  by  creditors. 

In  the  following  cases  it  was  held  that  judg- 
ment creditors,  not  parties  to  the  record,  may 
obtain  relief  on  application  to  set  aside,  vacate, 
or  annul  judgments: 

From  a  judgment  on  confession  on  account 
of  defective  statement  of  debt  or  irregularity. 
How  v.  Dorscheimer,  31  Mo.  340 :  Bryant  v. 
Harding,  20  Mo.  347;  Wood  v.  Mitchell,  53 
Hun,  451,  6  N.  Y.  Snpp.  232 ;  Chappel  v.  Chap- 
pel,  12  N.  Y.  215,  64  Am.  Dec.  406 ;  Bonnell  ▼. 
Henry,  13  How.  Pr.  142 ;  Winnebrenner  v.  Ed- 
gerton,  30  Barb.  185 ;  Dunham  v.  Waterman* 
17  N.  Y.  0,  72  Am.  Dec  406,  6  Abb.  Pr.  357 ; 
Lawless  v.  Hackett,  16  Johns.  140;  Flour  City 
Bank  v.  Doty,  11  N.  Y.  Civ.  Proc.  Rep.  141; 
Bernard  v.  Douglas,  10  Iowa,  370. 

So  where  the  defendant  was  dead.  Mllnor 
v.  Mllnor,  0  N.  J.  L.  03. 

From  a  judgment  against  an  administrator. 
O'Keefe  v.  Foster,  5  Wyo.  343,  40  Pac.  525 
(demand  Insufficient). 

But  it  was  held  in  the  following  cases  that 
creditors  were  not  entitled  to  relief : 

From  judgments  on  confession.  Cassem  v. 
Brown,  74  111.  App.  346  (judgment  confessed 
by  one  partner)  ;  Martin  v.  Judd,  60  111.  78 
(Irregularity)  ;  Kellogg  v.  Keith,  4  III.  App. 
386  (irregularity)  ;  Adam  ▼.  Arnold,  86  111.  185 
(excessive)  ;  Walton  v.  Walton,  80  N.  C.  26 
(not  excessive)  ;  Ussle  v.  Vinson,  111  N.  C. 
138,  16  S.  B.  6  (affidavit  and  statement)  ; 
Drexel's  Appeal,  6  Pa.  272  (by  president  of  cor- 
poration). 

And  relief  was  denied  in  Qere  v:  Gundlach,  57 
Barb.  13  (judgment  premature);  Simpson  ▼. 
Burch,  4  Hun,  315  (question  of  jurisdiction)  ; 
Mahan  v.  Cavender,  77  Ga.  118  (usury)  ;  Wal- 
ton v.  Walton,  80  N.  C.  26  (judgment  on  sale 
bond  was  regular)  ;  Pierce  v.  Bast  Greenwich 
Probate  Ct.  10  R.  I.  472,  34  Atl.  002  (creditor 
estopped). 

XIV.  Application  by  other  persons. 

The  general  rule  Is  laid  down  that  strangers 
cannot  have  judgments  vacated,  annulled,  or  set 
aside.  Murchlson  v.  White,  54  Tex.  78 ;  Smith 
v.  Newbern,  73  N.  C.  303;  Covey  v.  Wheeler, 
23  Pa.  Co.  Ct.  467  (judgment  confessed  by 
••trustee"). 

And  the  same  was  said  to  be  the  rule  In  Har- 
din v.  Lee,  51  Mo.  241 ;  Walton  ▼.  Walton,  80 
N.  C.  26;  Cloud  v.  Bl  Dorado  County,  12  Cal. 
128,  73  Am.  Dec.  526. 

And  the  same  was  held  where  the  complain- 
ing party  had  no  interest.  Mayes  v.  Woodall, 
35  Tex.  687. 

And  where  he  had  not  first  obtained  leave. 
Berry  v.  Atty.  Gen.  10  L.  J.  Ch.  N.  S.  232,  2 
Macn.  &  G.  16,  1  Hall  &  Tw.  520. 

The  superior  court  has  no  power  to  set  aside 
a  judgment  once  rendered,  upon  the  motion  of 
a  stranger  to  the  original  cause,  and  to  order 
such  stranger  to  be  made  a  party  thereto,  under 
N.  C.  Code  Civ.  Proc.  |  133,  providing  that  the 
judge  may,  in  his  discretion,  at  any  time  with- 
in one  year  after  notice  thereof,  relieve  a  party 
from  a  judgment,  order,  or  other  proceeding 
taken  against  him  through  his  mistake,  inad- 
vertence, surprise,  or  excusable  neglect.  Smith 
v.  Newbern,  73  N.  C.  303. 

Where  the  order  for  substituted  service  Is 
not  warranted  by  the  statute  upon  the  evidence 
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produced*  and  the  copy  of  the  summon*  wai  de- 
livered in  not  less  than  twenty  days  before 
Judgment,  another  creditor  cannot  take  advan- 
tage of  the  irregular  and  void  service.  Gere 
t.  Gundlach,  57  Barb.  13. 

A  motion  by  a  stranger  to  set  aside  a  decree 
does  not  keep  the  cause  pending,  so  as  to  allow 
other  parties  to  intervene,  before  such  motion 
Is  overruled.  Stern  v.  Willoughby,  78  III.  App. 
491,  Affirmed  In  179  111.  81,  53  N.  B.  1134; 
itosenberg  v.  Stern,  77  111.  App.  248,  Affirmed 
In  177  111.  487,  53  N.  B.  78. 

XV.  Summary. 

It  is  difficult  to  summarize  the  law  In  regard 
Co  practice  in  matters  of  obtaining  relief  by 
third  parties  by  motion  to  set  aside,  vacate,  and 
Annul  judgments.  The  difficulty  arises  from 
the  difference  In  the  errors  complained  of  and 


the  status  of  the  complaining  party  and  the 
local  practice  under  the  Code  or  statute  of  each 
state.  It  may,  however,  be  said,  as  a  general 
proposition,  that  a  stranger  to  the  record  la 
not,  in  the  absence  of  a  Code  provision,  entitled 
to  relief  by  vacating  a  judgment.  The  weight 
of  authority  follows  this  rule  in  matters  of  di- 
vorce, and  where  the  objection  is  for  usury,  and 
where  applications  for  relief  were  made  by  sure- 
ties and  guarantors  and  grantees  and  mortga- 
gees, and  in  matters  of  assignment  for  cred- 
itors, and  foreclosures.  Where  judgment  is 
taken  against  a  party  who  is  dead  at  the  time 
of  the  judgment,  It  seems  the  weight  of  author- 
ity is  In  favor  of  granting  relief.  Where  ob- 
jection is  made  against  judgments  entered  on 
confession  there  is  a  conflict  of  authority.  The 
rule  in  New  York  U  in  favor  of  granting  re- 
lief. I.  T. 
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William  M.  SMITH,  Appt., 
v. 

CAPITAL  GAS  COMPANY,  Respt. 
(182  Cal.  209.) 

S\  gai  company  required  by  statute  to 
furnish  araa  to  persona  within  a  cer- 
tain distance  .front  Its  mains  may  re- 
fuse to  do  so  unless  the  customer  agrees  to 
pay  a  reasonable  rent  for  a  meter,  where  the 
value  of  gas  required  by  him  will  not  amount 
to  one  sixth  of  such  reasonable  rent,  although 
•other  consumers  are  not  charged  such  rent, 
where  it  does  not  appear  that  any  other  con- 
sumer falls  to  consume  gas  enough  to  pay 
the  meter  rent. 

(March  13,  1901.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  Sacramento 
County  in  favor  of  defendant  in  an  action 
brought  to  recover  the  statutory  penalty  for 
refusal  to  furnish  gas.    Affirmed. 

The  facts  are  stated  in  the  Commission- 
er's opinion. 

Messrs.  Shinn  A  Catlln,  for  appellant: 

The  statute  expressly  required  the  fur- 
nishing of  the  gas.  Similar  statutes  have 
been  universally  sustained. 

Meiers  v.  Metropolitan  Gaslight  Co.  11 
Daly,  119;  Jones  v.  Rochester  Qas  &  Electric 
Co.  7  App.  Div.  465,  39  N.  Y.  Supp.  1105, 
158  N.  Y.  678,  52  N.  E.  1124;  Capital  Gas 
Co.  v.  Young,  109  Cal.  144,  29  L.  R.  A.  463, 
41  Pac.  869. 

The  defendant  arbitrarily  discriminated 
against  the  plaintiff  when  it  demanded  that 
he  should  furnish  a  meter  or  agree  to  pay 
meter  rent. 

A  gas  company  is  a  corporation  of  a  pub- 
lic nature,  and  must  supply  gas  under  regu- 
lations which  are  uniform  and  certain. 

Owensboro  Gaslight  Co.  v.  Hildebrand,  19 
Ky.  L.  Rep.  983,  42  S.  W.*  351 ;  Haugen  v. 
AVbina  Light  d  Water  Co.  21  Or.  411,  14 


Nors. — For  an  earlier  case  In  this  series  as  to 
right  of  gas  company  to  charge  rent  for  meter, 
see  Louisville  Oas  Co.  v.  Dulaney  (Ky.;  36  L.  R. 
A.  125. 
64  L.  R.  A.  49 


L.  R.  A.  424,  28  Pac.  244;  Bath  Gaslight 
Co.  v.  Claffy,  56  N.  Y.  S.  R.  426,  26  N.  Y. 
Supp.  287 ;  Portland  Natural  Gas  d  Oil  Co. 
v.  mate  em  rel.  Keen,  135  Ind.  54,  21  L.  R. 

A.  639,  34  N.  E.  818;  Coy  v.  Indianapolis 
Gas  Co.  146  Ind.  655,  36  L.  R.  A.  535,  46 
N.  E.  17. 

It  was  the  duty  of  the  defendant  to  fur- 
nish a  meter.  Such  was  its  uniform  cus- 
tom and  regulation,  and  such  was  its  pri- 
mary obligation.     * 

LouisviUe  Gas  Co.  v.  Dulaney,  100  Ky. 
405,  36  L.  R.  A.  125,  38  S.  W.  703;  Sprina 
Valley  Watenoorks  v.  San  Francisco,  82 
Cal.  286,  6  L.  R.  A.  756,  22  Pac.  910,  1046; 
State,  Red  Star  Line  S.  S.  Co.  Prosecutors, 
v.  Jersey  City,  45  N.  J.  L.  246;  Capital  Gas 
d  Electric  Light  Co.  v.  Gaines,  20  Ky.  L. 
Rep.  1464,  49  S.  W.  462;  Chouteau  v.  St. 
Louis  Gaslight  Co.  47  Mo.  App.  326;  Shef- 
field Waterworks  Co.  v.  Carter,  L.  R.  8  Q. 

B.  Div.  632. 

On  petition  for  rehearing. 

The  complaint  alleged  every  fact  specified 
by  the  section,  upon  which  the  liability  of 
the  defendant  depended. 

Plaintiff's  position  was  in  no  wise  excep- 
tional. The  court  does  not  find  that  it  was 
exceptional.  The  opinion,  however,  decides 
that  plaintiff  should  allege  and  prove  that 
his  position  was  not  exceptional.  A  com- 
plaint should  contain  only  facts  sufficient 
to  constitute  a  cause  of  action.  Where  a 
plaintiff  counts  upon  a  statutory  cause  of 
action,  he  need  allege  only  the  facts  which 
bring  him  within  the  statute. 

Siemers  v.  Eisen,  54  Cal.  418;  Munson 
v.  Botcen,  80  Cal.  572,  22  Pac.  253;  Jaffe 
v.  Lilienthah  86  Cal.  91,  24  Pac.  835;  Wood- 
roof  v.  Howes,  88  Cal.  184,  26  Pac.  111. 

A  corporation  engaged  in  furnishing  gas 
to  the  inhabitants  of  a  city  is  a  corporation 
of  a  public  nature.  It  may  be  compelled 
to  furnish  gas  by  writ  of  mandate,  and  must 
supply  gas  under  regulations  which  are  uni- 
form and  certain. 

Owensboro  Gaslight  Co.  v.  Hildebrand,  19 
Kv.  L.  Rep.  983,  42  S.  W.  351;  Haugen  v. 
Albina  Light  d  Water  Co.  21  Or.  411,  14 
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L.  R.  A.  424,  28  Pac.  244;  Bath  Gaslight 
Co.  v.  Claffy,  56  N.  Y.  S.  R.  426,  26  N.  Y. 
Supp.  287 ;  Portland  Natural  Gas  d  Oil  Co. 
v.  State  em  rel.  Keen,  135  Ind.  54,  21  L. 
R.  A.  639,  34  N.  £.  818;  Coy  v.  Indianapolis 
Gas  Co.  146  lnd.  655,  36  L.  R.  A.  535,  46 
N.  E.  17. 

The  defendant  could  easily  have  made  a 
rate  for  thoee  who  UBed  a  minimum  quan- 
tity of  gaa,  so  as  to  provide  for  the  expenses 
of  meters,  etc. 

State  em  rth  Weise  v.  Sedalia  Gaslight 
Co.  34  Mo.  App.  501. 

This  the  defendant  did  not  choose  to  do, 
because  it  desired  to  reserve,  if  possible,  the 
right  to  discriminate. 

By  refusing  gas  to  those  who  patronized 
the  South  Yuba  Company,  and  allowing  its 
own  customers  to  retain  meters  and  gas 
without  any  charge  excepting  the  regular 
rate  of  $2.50  per  thousand  feet,  the  defend- 
ant exercised  a  powerful  inducement  for 
custom,  and  thereby  could  drive  the  South 
Yuba  Company  out  of  business  in  Sacra- 
mento. 

Messrs.  Devlin  A  DeTlin,  for  respond- 
ent: 

If  the  statute  requires  the  gas  company 
to  supply  a  meter,  put  in  service  pipes,  ex- 
amine the  same,  be  responsible  for  damages 
done  by  gas  escaping,  etc.,  and  does  not  au- 
thorize it  to  collect  a  fair  rent  for  the  use 
of  its  appliances  and  apparatus  and  for 
labor  in  this  behalf,  then  the  law  is  uncon- 
stitutional, as  it  is  depriving  a  person  of 
his  property  without  due  process  of  law  and 
without  just  compensation. 

Railroad  Tarn  Cases,  13  Fed.  722;  Santa 
Clara  County  v.  Southern  P.  R.  Co.  118  U. 
8.  394,  30  L.  ed.  118,  6  Sup.  Ct.  Ita>.  1132; 
Tick  Wo  v.  Hopkins,  118  U.  S.  356,  30  L. 
ed.  220,  6  Sup.  Ct.  Rep.  1064;  Smyth  v. 
Ames,  169  U.  S.  466,  42  L.  ed.  819,  18  Sup. 
Ct.  Rep.  418. 

The  company  was  not  obligated,  either  di- 
rectly or  indirectly,  to  furnish  a  meter. 

Ferguson  v.  Metropolitan  Gaslight  Co.  37 
How.  Pr.  189;  Sheffield  Waterworks  Co. 
▼.  Bingham,  L.  R.  25  Ch.  Div.  443. 

The  law  does  not  compel  any  person  or 
corporation  engaged  in  a  business  to  con- 
duct the  same  at  a  loss,  but  such  would  be 
the  effect  if  the  company  was  required  to 
furnish  meters  to  those  who  would  not  pay 
it  a  fair  return  for  the  expense  which  it  in- 
curred and  the  detriment  it  suffered  in  the 
matter. 

State  em  rel.  Weise  v.  Sedalia  Gaslight  Co. 
34  Mo.  App.  501;  Louisville  Gas  Co.  v.  Du- 
laney,  100  Ky.  405,  36  L.  R.  A.  125,  38  S. 
W.  703 ;  Silkman  v.  Yonkers  Water  Comrs. 
152  N.  Y.  327,  37  L.  R.  A.  827,  46  N.  E. 
612. 

More  than  two  years  prior  to  the  filing 
of  the  complaint  plaintiff  caused  the  prem- 
ises to  be  wired  for  the  furnishing  of  elec- 
tric light,  and  suitable  fixtures  and  appli- 
ances to  be  arranged  therefor;  and  during 
the  two  years  last  past  the  plaintiff  has 
used  electric  light  of  a  company  other  than 
this  defendant  for  the  purpose  of  lighting 
the  said  place.  The  company  was  justified 
in  refusing  to  supply  gas  to  the  defendant. 
64  L.  R.  A. 


Fleming  v.  Montgomery  Light  Co.  10O 
Ala.  657,  13  So.  618. 

.Smith,  C,  filed  the  following  opinion: 
The  suit  was  brought  to  recover  of  the 
defendant  liquidated  damages  amounting  te> 
$1,300,  alleged  to  be  due  under  the  provi- 
sions of  S  629  of  the  Civil  Code,  for  refusal 
to  furnish  gas  to  the  plaintiff.  The  judg- 
ment was  for  the  defendant,  and  the  plain- 
tiff appeals.  The  provision  of  the  Code  in 
question  is  that,  ''upon  the  application  in 
writing  of  the  owner  or  occupant  of  any 
building  or  premises  distant  not  more  than 
100  feet  from  any  main  of  the  corporation 
.  .  .  the  corporation  must  supply  gas  as- 
required  for  such  building  or  premises," 
etc.;  and,  further,  that  "if,  for  the  space 
of  ten  days  after  such  application,  the  cor- 
poration refuses  or  neglects  to  supply  the 
gas  required,  it  must  pay  to  the  applicant 
the  sum  of  $50  as  liquidated  damages,  and 
$5  a  day  as  liquidated  damages  for  every 
day  such  refusal  or  neglect  continues  there- 
after." The  case  as  presented  by  the  find- 
ings is  as  follows :  The  defendant  is  a  cor- 
poration engaged  in  supplying  the  city  of 
Sacramento  with  gas,  and  the  plaintiff  is 
an  occupant  of  premises  within  100  feet  of 
one  of  its  mains.  September  22,  1898,  the 
plaintiff  served  on  the  defendant  a  written 
notice,  which  (omitting  date,  address,  and 
signature)  was  as  follows:  "You  will 
please  immediately  supply  me  with  gas  for 
the  premises  occupied  by  me,"  etc.  (describ- 
ing them).  The  defendant,  in  reply,  within 
ten  days  thereafter  "notified  plaintiff  that 
it  would  supply  plaintiff  with  gas  for  said 
building  ana  premises  if  plaintiff  would  fur- 
nish a  meter,  or  agree  to  pay  defendant  50 
cents  per  month  as  rent  for  a  meter;"  and 
"plaintiff  refused  to  furnish  a  meter,  or  to 

Say  said  rent  to  the  defendant."  The  rent 
emanded  was  found  by  the  court  to  be 
"fair  and  equitable,"  representing  the 
monthly  cost  of  the  meter  to  the  defendant 
for  care,  labor,  interest  on  investment,  etc. 
But  it  is  found  that  the  defendant  had  no 
rule  requiring  payment  of  rent  for  meters,, 
nor  did  it  charge  its  other  customers  there- 
for. The  defendant,  it  seems,  had,  prior  to 
September  8,  1898,  been  supplying  plain- 
tiff with  gas;  but  the  plaintiff,  during  the 
year  preceding  that  date,  had  used  electrical 
lights  mainly,  and  almost  exclusively,  and 
the  total  amount  of  gaa  used  on  the  prem- 
ises amounted  only  to  the  value  of '$1.75; 
and  the  defendant  on  that  date  had  removed 
the  meter,  thereby  depriving  the  plaintiff  of 
gaa.  It  is  found,  in  a  passage  following  the 
statement  of  the  above  facto  and  the  writ- 
ten notice,  that  "said  gas"  was  and  is  nec- 
essary for  the  plaintiff's  use  on  the  prem- 
ises in  question;  but,  unless  this  expression 
be  construed  as  referring  to  the  gas  used 
prior  to  September  8,  1898,  it  does  not  ap- 
pear how  much  or  what  gas  was  needed. 

There  can  be  no  doubt,  I  think,  of  the 
right  of  gas  companies  ordinarily  to  charge- 
rent  for  meters.  Civil  Code,  5  632;  8heto~ 
ard  v.  Citizens'  Water  Co.  90  Cal.  641,  27 
Pac.  439.  But  the  point  is  made  by  the 
appellant  that  in  charging  him  with  suck* 
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rent  when   other  consumers  were  not   re- 

Suired  to  pay  it  "the  defendant  arbitrarily 
iscriminated  against  the  plaintiff."  But  I 
do  not  think  this  is  the  case.  Ordinarily, 
compensation  for  the  meter  is  received  from 
the  return  for  the  gas  consumed.  But  here 
the  value  of  the  gas  consumed  during  the 
year  preceding  the  removal  of  the  meter  was 
not  equal  to  a  sixth  part  of  the  annual  ex- 

Sense  of  the  meter.  The  plaintiff's  written 
emand  did  not  specify,  even  in  a  general 
way,  the  amount  of  gas  required,  or  even 
that  he  required  more  gas  than  he  had  been 
in  the  habit  of  using  (Andrew*  v.  North 
River  Electric  Light  &  Power  Co.  23  Misc. 
512,  51  N.  Y.  Supp.  872),  and  the  defend- 
ant was  quite  justified  in  supposing  that  he 
required  no  more  (Code  Civ.  Froc  $  1963; 
1  Greenl.  Ev.  $41).  A  "state  of  mind  once 
proved  to  exist  is  presumed  to  remain  un- 
changed until  the  contrary  appears."  1 
Greenl.  Ev.  $  42.  The  case,  therefore,  stands 
as  though  the  plaintiff's  demand  had  been 
simply  for  the  restoration  of  the  status 
quo,  i,  e.t  for  the  use  of  the  quantity  of  gas 
he  had  been  using.  The  plaintiff's  case  was, 
therefore,  altogether  exceptional,  and,  we 
may  assume,  unique;  for  there  is  neither 
finding  nor  allegation  that  there  were  any 
others  in  the  same  category,  and,  if  none, 
then  there  was  no  discrimination;  and  if 
there  were  any  such,  it  devolved  on  the  plain- 
tiff to  allege  and  to  prove  it;  for,  to  render 
one  liable  for  a  penalty,  every  material  fact 
necessary  to  bring  the  case  within  the  stat- 
ute must  be  affirmatively  shown.  Conly  v. 
Clay,  90  Hun,  20,  35  N.  Y.  Supp.  521 ;  Hard* 
wick  v.  Vermont  Teleph.  d  Teleg.  Co,  70 
Vt.  180,  40  Atl.   169. 

The  defendant  was  justified,  then,  in  noti- 
fying the  plaintiff  that  he  would  be  charged 
with  rent  for  the  meter  if  supplied  by  the 
company,  and  the  plaintiff's  refusal  to  agree 
to  this  was  its  sufficient  justification  in  re- 
fusing to  furnish  gas.  I  advise  that  the 
judgment  be  affirmed. 

We  concur:     Gray,  C;  Cooper,  C. 

Per  Curiam  t 

For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  is  affirmed. 

Rehearing  denied. 


J.  A.  VAN  HARLINGEN,  Appt 

v. 
J.  B.  iwvrj^,  AiidifnfTrf  THtrimnni^iiiinl  v, 

Respt, 


( 


Cal, 


J 


1.     That  portion  of  a  statute  providing; 
for  county  printing,  which  requires  the 

Note. — While  there  do  not  seem  to  be  any 
decisions  closely  similar  to  the  above  in  respect 
to  the  facts  involved,  the  general  question  of 
equal  privileges  and  immunities  of  citizens  un- 
der the  Constitution  Is  considered  in  a  notn  to 
Louisville  Safety  Vault  &  T.  Co.  v.  Loular/lle 
A  N  J-Co.  (Ky.)  14  L.  K.  A.  579. 


supervisors  to  fix  the  price  and  allow  the  pro- 
curement of  the  needed  amount  and  certifica- 
tion of  the  bill  to  the  board,  is  separable  from 
the  part  which  prohibits  the  employment  for 
the  purpose  of  a  paper  established  less  than 
a  stated  time,  and  may  be  upheld,  although 
the  latter  part  Is  unconstitutional. 
2.  A  statute  prohibiting  the  letting  of 
public  printing  to  papers  which  have 
been  established  less  than  a  year  vio- 
lates the  constitutional  provisions  that  all 
laws  of  a  general  nature  shall  have  a  uniform 
operation,  and  that  no  citlsen  shall  be  grant- 
ed privileges  which  upon  the  same  terms 
shall  not  be  granted  to  all  citizen*. 

(August  24,  1901.)      ' 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  Tuolumne  Coun- 
ty in  favor  of  defendant  in  a  suit  to  enjoin 
the  drawing  of  a  warrant  to  pay  a  claim  for 
county  printing.    Affirmed, 

The  facts  are  stated  in  the  Commission- 
er's opinion. 

Mr,  J.  B.  Curtis,  for  appellant: 

A  newspaper  when  not  published  one  year 
does  not  stand  upon  the  "same  terms''  in 
relation  to  the  law  as  does  a  newspaper 
which  has  been  published  for  one  year. 

To  treat  one  man  differently  from  another 
man — to  deny  one  man  a  privilege  extended 
to  another  man — is  not  partiality.  It  may 
be  a  just  discrimination.  To  constitute  par- 
tiality and  the  invidious  discrimination 
against  which  the  Constitution  aims,  the  de- 
nial to  another  of  what  is  given  to  one  must 
be  made  upon  substantially  the  same  facts, 
or,  to  express  the  idea  differently,  the  denial 
must  be  of  the  same  claim  before  accorded. 

People  em  rel.  Smith  v.  Twelfth  Diet, 
Judge,  17  Cal.  556;  HeUman  v.  Shoulters, 
1U  Cal.  147,  44  Pac.  915,  45  Pac  1057; 
Re  Madera  Irrig.  Diet.  Bonds,  92  Cal.  309, 
14  L.  R.  A.  755,  28  Pac.  272,  675;  Fortain 
v.  Smith,  114  Cal.  497,  46  Pac.  381. 

Messrs.  F.  W.  Street  and  T.  P.  Otis, 
for  respondent: 

The  statute  is  class  legislation,  and  grants 
special  privileges  to  those  who  have  been 
engaged  in  the  newspaper  business  in  any 
county  for  the  period  of  more  than  one  year. 

The  classification  is  not  founded  upon  dif- 
ferences defined  by  the  Constitution,  or  nat- 
ural, or  which  will  suggest  a  reason  which 
might  naturally  be  held  to  justify  the  diver- 
sity of  legislation. 

Johnson  v.  Qoodyear  Min.  Co.  127  Cal. 
4,  47  L.  It.  A.  338,  59  Pac.  304;  Lassen 
County  v.  Cone,  72  Cal.  387,  14  Pac.  100; 
Blake  v.  McClung,  172  U.  S.  239,  43  L.  ed. 
432,  19  Sup.  Ct.  Rep.  165;  State  ex  rel, 
Hoadley  v.  Insurance  Comrs.  37  Fla.  564, 
33  L.  R.  A.  288,  20  So.  772;  Maynard  v. 
Granite  State  Provident  Asso.  34  C.  C.  A. 
438,  92  Fed.  435. 

Ohipman,  C,  filed  the  following  opin- 
ion: 

Action  to  restrain  defendant,  as  auditor 
of  Tuolumne  county,  from  drawing  a  war- 
rant to  pay  the  claim  of  one  Richardson  for 
printing  the  delinquent  tax  list  for  the  year 
1898   in   a   newspaper   called   the  "Mother 
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Lode."  The  court  found  that  Richardson 
was  the  proprietor  of  the  paper  on  May  27, 
1899,  and  that  the  tax  collector  of  the  coun- 
ty on  that  day  caused  the  delinquent  tax 
list  for  the  year  1898  to  be  published  in 
said  paper  for  the  period  required  by  law. 
The  list  was  duly  published,  and  the  bill 
for  the  work  was  allowed  and  ordered  paid 
by  the  supervisors.  The  said  newspaper 
was  first  printed  in  said  county  on  January 

20,  1897,  and  continued  to  be  printed  until 
September  24,  1898,  when  the  printing  was 
suspended,  and  was  resumed  on  the  27th 
day  of  May,  1899,  since  which  latter  date, 
inclusive,  the  paper  has  been  published.  On 
May  3,  1899,  the  supervisors  fixed  the  rate 
of  printing  and  advertising  in  said  county, 
in  accordance  with  subd.  21  of  §  25  of  the 
county  government  act,  approved  April  1, 
1897  (Stat.  1897,  p.  452,  at  p.  464).  The 
tax  collector  offered  said  delinquent  tax  list 
to  all  the  newspapers  printed,  published,  and 
established  for  one  year  prior  to  the  3d  day 
of  May,  1899,  in  said  county,  and  each  and 
all  the  proprietors  of  said  newspapers  re- 
fused to  publish  said  list  at  the  price  fixed 
by  said  supervisors.  Thereupon  said  tax 
collector  caused  the  list  to  be  published  in 
said  Mother  Lode  at  the  rates  fixed  by  the 
said  supervisors.  Judgment  was  given  for 
defendant,  from  which  this  appeal  is  prose- 
cuted. 

Appellant  contends  that  the  printing  of 
the  delinquent  tax  list  by  the  Mother  Lode 
newspaper  was  in  violation  of  J  37d6,  Pol. 
Code,  which,  as  amended  in  1895,  provides 
that  "the-^ftiblication  must  be  made  once  a 
week  for  three  successive  weeks  in  some  news- 
paper, or  in  supplement  thereto,  published 
in  the  county,  and  the  board  of  supervisors 
must  contract  for  such  publication  with  the 
lowest  bidder,  and  after  ten  days'  public  no- 
tice that  such  will  be  let.  The  bidding  must 
be  by  sealed  proposals.1'    Section  25,  subd. 

21,  of  the  county  government  act,  requires 
the  board  of  supervisors  of  the  several 
counties  to  advertise  for  sealed  bids  for 
furnishing  the  county  with  stationery  and 
various  other  supplies.  Then  follows  this 
provision:  "The  board  shall  annually  fix 
the  price  at  which  the  county  shall  be  sup- 
plied with  job  printing  and  blank  books, 
from  a  schedule  prepared  by  the  clerk  of 
the  board,  showing  all  blanks  and  blank 
books  used  in  the  several  offices  and  depart- 
ments, and  also  the  price  of  all  county  ad- 
vertising; and  each  county  officer  shall  pro- 
cure such  blank  books,  job  printing,  and  ad- 
vertising required  for  the  proper  discharge 
of  his  official  duties  such  printing  and  ad- 
vertising to  be  done  by  such  person  or  news- 
paper as  such  officer  may  designate,  at  a 
price  no  greater  than  is  so  fixed,  and  certify 
the  bill  therefor  to  the  board  of  supervisors. 
.  .  .  7fd  supplies,  printing,  stationery ,  or 
books  shall  be  procured  of  any  person  or 
firm  whose  paper  has  not  been  established 
or  whose  place  of  business  has  not  been  es- 
tablished in  the  county  for  one  year  or 
more  prior  to  the  time  of  fixing  said  prices." 
Section  11,  art.  1,  of  the  Constitution,  pro- 
vides that  "all  laws  of  a  general  nature 
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shall  have  a  uniform  operation."  Section 
21  of  the  same  article  reads  as  follows:  "No 
special  privileges  or  immunities  shall  ever 
be  granted  which  may  not  be  altered,  re- 
voked, or  repealed  by  the  legislature;  nor 
shall  any  citizen,  or  class  of  citizens  be 
granted  privileges  or  immunities  which,  up- 
on the  same  terms,  shall  not  be  granted  to 
aU  citizens,M  The  trial  court  held  that  the 
part  of  |  25  of  the  county  government  act 
stated  in  italics  is  unconstitutional.  The 
advertising  was  let  under  the  other  provi- 
sions of  the  act,  which,  being  inconsistent 
with  the  section  of  the  Political  Code  re- 
ferred to,  and  later  in  date,  worked  its  re- 
peal. It  was  within  the  power  of  the  legis- 
lature to  require  the  supervisors  to  annual- 
ly fix  the  price  of  certain  county  supplies 
and  all  county  advertising,  and  to  allow 
each  officer  requiring  any  advertising  or 
such  supplies  to  procure  the  same  at  the 
prices  so  fixed,  and  certify  the  bill  to  the 
board.  These  provisions  of  the  law  are 
clearly  separable  from  the  part  claimed  to 
be  unconstitutional,  and  may  stand  although 
that  part  be  set  aside.  After  failing  to  pro- 
cure the  advertising  by  any  of  the  older  es- 
tablished newspapers  the  supervisors  let 
the  printing  to  the  Mother  Lode  newspaper, 
in  disregard  of  the  requirement  above  re- 
ferred to.  We  are  to  determine  whether  the 
bill  for  this  work  is  illegal.  An  act  of  the 
legislature  is  not  to  be  set  aside  upon  any 
doubtful  or  uncertain  construction  to  be 
given  the  Constitution.  But,  where  its  in- 
fraction is  clear  and  unmistakable,  the  duty 
of  the  court  is  plain,  and  should  be  fearless- 
ly performed.  That  the  part  of  the  act  now 
drawn  in  question  is  violative  of  the  or- 
ganic law  of  the  state  we  think  can  admit 
of  no  doubt.  It  declares  that  county  offi- 
cers shall  not  supply  the  county  require- 
ments except  through  persons  who  have  had 
established  places  of  business  in  the  county 
for  a  fixed  period  of  time.  No  reason  can 
be  suggested  why  this  period  of  time  was 
not  made  longer  or  shorter,  and  the  power 
which  could  fix  it  at  one  year  could  name 
any  other  period  not  absurdly  or  unreason- 
ably long  or  short.  The  act  manifestly  was 
intended  to  limit  all  job  printing  and  ad- 
vertising and  purchases  of  blank  books  to 
persons  who  had  established  places  of  busi- 
ness in  the  county  to  the  exclusion  of  all 
others.  Not  only  must  the  purchases  be 
made  from,  and  the  advertising  be  done  by, 
persons  having  established  places  of  business 
in  the  county,  but  such  places  of  business 
must  have  been  established  for  one  year 
prior  to  the  time  when  the  prices  are  fixed 
by  the  supervisors.  The  unfortunate  mer- 
chant or  newspaper  proprietor  who  engages 
in  business  in  the  county  the  day  after  the 
supervisors  fix  the  prices  to  be  paid  for  sup- 
plies or  for  printing  is  precluded  for  one 
year  from  competing  for  the  county's  pat- 
ronage. He  must  contribute  to  the  county's 
support  by  paying  taxes,  and  he  must  per- 
form whatever  duties  the  law  devolves  up- 
on him  as  a  citizen  of  the  county,  but  he 
may  not  share  in  the  privilege  of  dealing 
with  the  county  officers  in  respect  of  county 
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supplies  and  printing  —a  privilege  which 
the  law  accords  to  the  more  fortunate  mer- 
chant or  printer  who  happened  to  have 
started  in  the  business  one  day  sooner  than 
he.  We  think  the  Constitution  was  in- 
tended to  prohibit  all  such  discriminatory 
legislation.  If  the  legislature  may  restrict 
county  officers  in  their  purchases  for  the 
county  to  a  class  of  dealers  who  have  had 
an  established  business  in  the  county  for 
one  year,  it  may  restrict  them  to  still  other 
classes  which  the  legislature  may  create. 
Such  laws  cannot  be  regarded  as  general 
laws,  for  the  reason  that  they  are  not  uni- 
form in  their  operation. 

Appellant  contends  that  a  newspaper 
which  has  not  been  established  and  pub- 
lished for  one  year  does  not  stand  upon  the 
"same  terms"  in  relation  to  the  law  as  does 
the  newspaper  which  has  been  published  for 
one  year;  that  the  term  "all  citizens"  does 
not  necessarily  include  all  persons,  but  only 
all  citizens  who  stand  in  the  same  relation 
to  the  law.  As  illustrative  of  the  principle 
relied  on,  we  are  cited  to  People  em  rel. 
Smith  v.  Twelfth  Diet.  Judge,  17  Cal.  556; 
Re  Madera  Irrig.  Diet.  Bonds,  92  Gal.  309, 
14  L.  R.  A.  755,  28  Pac.  272,  675;  Hellman 
r.  Shoultere,  114  Cal.  136,  44  Pac.  915,  45 
Pac.  1057;  Fortain  v.  Smith,  114  Cal.  497,  46 
Pac.  381.  In  speaking  of  laws  of  general 
nature  which  must  have  a  uniform  opera- 
tion, the  court  said  in  Hellman  v.  Shoul- 
ters:  "It  has  been  uniformly  held  that  a 
law  is  general  which  applies  to  all  of  a 
class, — the  classification  being  a  proper  one, 
— and  that  the  requirement  of  uniformity  is 
satisfied  if  it  applies  to  all  of  the  class 
alike;"  citing  the  case  in  17  Cal.  556.  But 
whether  the  classification  in  the  present  case 
is  a  proper  one,  is  the  very  point  involved. 
We  do  not  think  the  legislature  can  arbi- 
trarily create  the  class,  and  when  thus  cre- 
ated that  the  courts  are  in  all  such  cases 
bound  to  accept  such  classification  as  a 
proper  one. 

It  was  said  in  Abeel  v.  Clark,  84  Cal.  226, 
24  Pac.  383,  "that  an  act,  to  be  general  in 
its  scope,  need  not  include  all  classes  of  in- 
dividuals in  the  state;  it  answers  the  con- 
stitutional requirement  if  it  relates  to,  and 
operates  uniformly  upon,  the  whole  of  any 
single  class."  But  this  statement  was  com- 
mented upon  in  Pasadena  v.  Stimaon,  91 
Cal.  238,  27  Pac.  604,  as  erroneously  sup- 
posed to  support  the  proposition  "that  a  law 
is  not  special  if  it  applies  equally  to  all 
members  of  any  single  class  defined  by  the 
legislature,  no  matter  how  arbitrary  and 
senseless  the  classification  may  be."  And  it 
was  said  that,  "although  a  law  is  general 
and  constitutional  when  it  applies  equally 
to  all  persons  embraced  in  a  class  founded 
upon  some  natural  or  intrinsic  or  constitu- 
tional distinction,  it  is  not  general  or  con- 
stitutional if  it  confers  particular  privi- 
leges or  imposes  peculiar  disabilities  or  bur- 
densome conditions,  in  the  exercise  of  a  com- 
mon right,  upon  a  class  of  persons  arbi- 
trarily selected  from  the  general  body  of 
those  "who  stand  in  precisely  the  same  rela- 
tion to  the  subject  of  the  law."  All  mer- 
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chants  and  publishers  of  newspapers  in  a 
county  stand  in  precisely  the  same  relation 
to  the  subject  of  the  law  in  furnishing  sup- 
plies and  doing  the  advertising  for  the 
county.  But  the  act  confers  particular  privi- 
leges upon  certain  merchants  and  publish- 
ers, and  imposes  peculiar  disabilities  and 
burdensome  conditions  on  other  merchants 
and  publishers,  all  of  whom  stand  in  the 
same  relation  to  the  law.  It  was  not  with- 
in the  power  of  the  legislature  to  evade  the 
operation  of  the  constitutional  provisions 
by  creating  an  arbitrary  and  unnatural  dis- 
tinction between  persons  thus  related  to  the 
law.  If  it  were  possible  to  classify  mer- 
chants and  publishers  of  newspapers  in  any 
case  so  as  to  apply  one  law  to  one  class  and 
another  law  to  another  class,  it  is  certain 
that  they  cannot  be  classified  upon  any  such 
line  of  demarkation  as  is  attempted  in  this 
act.  Fortain  v.  Smith,  cited  by  appellant, 
involved  the  constitutionality  of  I  2853,  Pol.  * 
Code,  prohibiting  the  supervisors  from  au- 
thorizing the  establishment  of  a  toll  bridge 
or  ferry  within  1  mile  above  or  below  a 
regularly  established  ferry  or  toll  bridge. 
It  was  held  that  the  section  grants  no  privi- 
leges or  immunities  which  "upon  the  same 
terms  shall  not  be  granted  to  all  citizens." 
The  court  said:  "The  theory  upon  which 
such  rights  are  granted  is  to  promote  the 
public  good  and  convenience,  the  advance- 
ment of  commerce,  and  the  more  ready  in- 
tercourse of  the  people;  and  a  reasonable 
protection  of  those  who  hazard  their  pri- 
vate means  in  thus  ministering  to  the  pub- 
lic need  is  in  the  interest  and  direction  of 
good  government  by  encouraging  enter- 
prise." No  such  theory  or  reason  can  be 
said  to  support  the  legislation  in  question. 
On  the  contrary,  the  law  operates  to  prevent 
competition  where  the  highest  interests  of 
the  people  require  free  and  untrammeled 
business  intercourse.  It  would  puzzle  the 
mind  to  suggest  any  natural,  intrinsic,  or 
constitutional  distinction  with  which  a 
newspaper  that  has  been  established  thir- 
teen months  is  clothed,  or  may  be  clothed, 
that  a  newspaper  established  eleven  months 
mav  not  possess.  We  can  perceive  no  pos- 
sible public  good  to  come  from  the  distinc- 
tion made  by  the  law  before  us,  while  it  is 
easy  to  suggest  much  harm  that  it  may  do. 
All  the  older  established  newspapers  in  the 
county  refused  to  do  the  work  at  the  prices 
fixed  by  the  board,  which  we  must  assume 
were  fair  and  reasonable.  It  is  now  in- 
sisted that  the  county  has  no  right  under  the 
law  to  have  the  printing  done  because  the 
newspaper  designated  does  not  stand  upon 
the  same  terms  in  relation  to  the  law  as 
the  other  newspapers.  Bui  the  only  reason 
why  it  does  not  stand  upon  the  same  terms 
results  from  no  natural,  intrinsic,  or  consti- 
tutional distinction,  but  from  an  arbitrary 
and  unreasonable  distinction  created  by  the 
law  itself.  It  is  one  of  the  highest  privi- 
leges of  the  citizen  that  he  may  engage  in 
legitimate  business  upon  equal  terms — "the 
same  terms" — granted  to  all  citizens.  He 
may  buy  and  sell  from  whom  and  to  whom 
he  pleases.    The  law  may  require  him  to 
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pay  a  license  for  the  privilege,  and  it  may 
regulate  his  business  if  the  safety  of  the 
community  requires  its  regulation.  But  the 
law  cannot  say  that  he  must  have  conducted 
an  established  business  for  a  given  period 
of  time  before  he  can  sell  to  a  county  offi- 
cer while  he  may  sell  without  restriction 
to  all  other  persons.  As  well  might  the 
legislature  say  that  the  county  shall  not  em- 
ploy any  citizen  of  the  county  to  work  on 
the  public  road  unless  he  has  resided  with- 
in the  county  one  or  more  years.  Bee 
Cooley,  Const.  Lim.  4th  ed.  *393. 

The  county  of  Lassen  undertook  by  ordi- 
nance to  require  owners  of  sheep  to  pay  a 
license  on  sheep  grazed  in  that  county  on 
which  the  county  and  state  taxes  were  paid 
in  another  county,  but  exempting  from  the 
license  the  owner  who  paid  taxes  on  his 
sheep  in  Lassen  county.  This  court  held 
the  ordinance  to  be  in  violation  of  |  21,  art. 
1,  Const.  Lassen  County  v.  Cone,  72  Cal. 
387,  14  Pac.  100.  There  was  no  question 
but  that  the  county  could  pass  a  license 
ordinance  applicable  alike  to  all  owners  of 
sheep,  and  such  an  ordinance  was  upheld  in 
Ex  parte  Mirande,  73  Cal.  365,  14  Pac.  888; 
El  Dorado  County  v.  Meise,  100  Cal.  268, 
34  Pac.  716.  But  the  Lassen  county  ordi- 
nance granted  a  privilege  to  the  resident 
owner  of  sheep  which  it  denied  to  the  non- 
resident owner.  It  allowed  the  resident 
owner  the  privilege  of  grazing  sheep  in  Las- 
«en  county  free  from  any  license  tax,  while 
imposing  such  tax  on  the  nonresident  own- 
er, and  it  was  thus  held  to  have  violated 
the  Constitution.  Nor  does  the  fact  that, 
in  the  present  case  the  restriction  was  lim- 
ited to  dealings  with  the  county  officers  re- 
lieve the  act  from  its  discriminating  char- 
acter. That  plaintiff  was  permitted  to  pub- 
lish advertisements  for  all  persons  save  only 
the  county  officers,  but  emphasizes  the  ob- 
noxious feature  of  the  law.  The  judgment 
should  be  affirmed. 

We  concur:     Smith,  C;  Gray,  C. 

Per  Curiam! 

For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  is  affirmed. 


Rudolph  J.  TAUSSIG  et  al.t  Respts., 

v. 

BODE   k   HASLETT,    Appt. 


( 


.Cal. 
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1.  Although  the  burden  la  upon  a 
warehouseman  to  excuse  failure  to  deliver 
spirits  deposited  with  him  for  storage  in 
accordance  with  the  terms  of  the  contract, 
yet,  when  he  shows  a  return  of  the  packages 


Note. — As  to  duty  generally  of  warehouse- 
man to  preserve  property  in  his  care,  see  Wll- 
lets  v.  Hatch  (N.  Y.)  17  L.  B.  A.  103,  and  note. 
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stored,  and  that  the  Contents  were  lost  by 
leakage,  the  owner  must.  In  order  to  hold  him 
liable  for  the  loss,  prove  that  the  leakage 
was  caused  by  his  fault. 

2.  A  notice  printed  plainly  on  tbe  face 
of  a  warebouae  reeelpt,  to  the  effect  that 
loss  by  leakage  shall  he  at  the  risk  of  the 
owner  of  the  goods,  Is  a  part  of  the  contract. 

8.  A  provision  In  a  warebouae  receipt, 
tbat  loss  by  leakage  snail  be  at  tbe 
risk  of  tbe  owner  of  the  goods,  exempts 
the  warehouseman  from  the  duty  of  watch- 
ing the  packages  to  detect  leakage  resulting 
from  any  cause  other  than  improper  handling 
or  storage. 

4.  Improperly  piling-  casks  of  spirits 
in  a  warebouse  in  double  tiers,  so  as  to 
prevent  convenient  inspection  to  discover 
leakage,  will  not  render  the  warehouseman 
liable  for  leakage  in  the  absence  of  any  at- 
tempt at  Inspection  on  the  part  of  the  owner 
of  the  casks,  where  the  storage  contract 
places  the  duty  of  inspection  on  htm. 

5.  A  warebouseman  to  wbonm  are  de- 
livered spirits  in  defective  easks  la 
under  no  obligation  to  exercise  any  care  to 
discover  and  cure  the  defect  or  prevent  lose 
by  leakage,  where  by  the  storage  contract  the 
risk  of  loss  by  leakage  is  placed  on  the  owner 
of  the  spirits. 

(October  1, 1901.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  the  City  and 
County  of  San  Francisco  in  favor  of  plain- 
tiffs in  an  action  brought  to  recover  dama- 
ges for  loss  of  spirits  while  in  defendant's 
possession  for  storage.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  George  T.  Wright,  for  appellant: 

The  burden  of  proving  the  leakage  to 
have  been  the  result  of  defendant's  negli- 
gence was  upon  plaintiffs. 

Wilson  v.  Southern  P.  R.  Co.  62  Cal.  164; 
Cooper  v.  Barton,  3  Campb.  5,  note;  Claflm 
v.  Meyer,  75  N.  Y.  262,  31  Am.  Rep.  467; 
2  Kent,  Com.  587;  Schmidt  v.  Blood,  v 
Wend.  271,  24  Am.  Dec  143;  28  Am.  &  Eng. 
Enc.  Law,  pp.  648-650. 

It  was  the  duty  of  plaintiffs  to  supply 
casks  in  every  way  good  and  sufficient  to 
hold  the  spirits  during  the  period  for  which 
they  were  to  be  stored,  and  no  recovery  can 
be  had  for  loss  occurring  through  defective) 
cooperage. 

A' ebon  v.  8tevenson,  5  Duer,  539 *  Hudson 
v.  Bawendale,  2  Hurlst.  k  N.  575. 

The  receipt  given  by  a  warehouseman  for 
goods  stored  with  him  is  at  once  a  receipt 
and  a  contract. 

4  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  521. 

The  receipt  being  a  contract,  then  the  pro- 
vision therein  that  all  leakage  is  to  be  at 
owner's  risk  must  be  binding  upon  the  par- 
ties, unless  it  be  such  as  the  law  prohibits 
and  refuses  to  give  any  effect  to  as  repug- 
nant to  sound  policy  and  good  morals. 

A  provision  that  all  leakage  shall  be  at 
owner's  risk  is  not  against  sound  policy  or 
good  morals. 

Story,  Bailments,  9th  ed.  J  32;  Schouler, 
Bailments  &  Carriers,  2d  ed.  §  20;  Mariner 
v.  Smith,  5  Heisk.  203 ;  2  Am.  &  Eng.  Enc. 
Law,  p.  51,  note  5;  Dimmick  v.  Milwaukee 
d  St.  P.  R.  Co.  18  Wis.  471;  Steele  v.  Town- 
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send,  37  Ala.  247,  79  Am.  Dec.  49;  Lake  v. 
Hurd,  38  Conn.  536;  Robinson  Bros  v.  Mer- 
chants' Despatch  Transp.  Co,  45  Iowa,  470; 
Adams  Exp.  Co.  v.  Bharpless,  77  Pa.  516; 
4Strohn  v.  Detroit  d  M.  R.  Co.  21  Wis.  562, 
94  Am.  Dec  504. 

Even  a  common  carrier  can  stipulate,  not 
•only  against  his  common-law  liability  as  an 
insurer,  but  also  against  liability  for  any 
-degree  of  negligence  not  gross  or  wilful. 

5  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  313, 
•note  6;  Kinney  v.  Central  R.  Co.  32  N.  J. 
lu  407,  90  Am.  Dec.  675;  Kimball  v.  Rut- 
land d  B.  R.  Co.  26  Vt.  247,  62  Am.  Dec. 
-667;  Adams  Exp.  Co.  v.  Haynes,  42  111.  89; 
JUinois  C.  R.  Co.  v.  Adams,  42  111.  474,  92 
Am.  Dec.  85;  Hatckins  v.  Great  Western  R. 
<7o.  17  Mich.  67,  97  Am.  Dec.  179;  Balti- 
more d  O.  R.  Co.  v.  Brady,  32  Md.  333. 

If  a  common  carrier  can  stipulate  against 
liability  for  negligence,  a  warehouseman 
•certainly  can. 

The  strictness  of  the  rule  as  to  the  lia- 
bility of  common  carriers  is  dependent  in  a 
large  measure  upon  the  circumstance  that 
-a  carrier  has  exclusive  control  of  the 
freight,  and  the  consequent  impossibility  in 
many  cases  of  the  consignor's  being  able  to 
^prove  the  method  of  loss. 

Riley  v.  Home,  5  Bing.  220. 

These  goods  were  piled  in  a  manner  cus- 
tomary with  the  warehouseman,  and  plain- 
•tiffs,  being  familiar  with  it  and  knowing 
■that  their  goods  were  to  be  so  piled,  cannot 
"be  heard  to  complain  of  this  method  of 
•storage. 

Kelt  on  v.  Taylor,  11  Lea,  264,  47  Am. 
Hep.  284;  Schouler,  Bailments  &  Carriers, 
I  102. 

If  the  plaintiffs  proximately  caused  or 
•contributed  to  the  injury  the  defendant  was 
not  liable  under  the  circumstances  of  this 
•case  unless  he  was  guilty  of  wilful  neglect 
•of  duty.  j 

Beach,  Contrib.  Neg.  pp.  33,  43,  45,  76- 
78,  82;  1  Shearm.  &  Redf.  Neg.  g  99;  4  Am. 
■k  Eng.  Ene.  Law,  pp.  19-21;  Murphy  v. 
•Deane,  101  Mass.  455,  3  Am.  Rep.  390;  Birge 
r.  Gardiner,  19  Conn.  511,  50  Am.  Dec.  261; 
<tay  v.  Winter,  34  Cal.  153;  Maumus  v. 
-Champion,  40  Cal.  121 ;  Robinson  v.  Western 
P.  R.  Co.  48  Cal.  424;  Flemming  v.  Western 
*P.  R.  Co.  49  Cal.  253;  Hearne  v.  Southern 
P.  R.  Co.  50  Cal.  482;  Strong  v.  Sacramen- 
to d  P.  R.  Co.  61  Cal.  326;  Robinson  v. 
<!one,  22  Vt.  222,  54  Am.  Dec.  67. 

The  question  as  to  whose  negligence  was 
last  in  point  of  time  is,  on  principle,  neces- 
sarily of  importance  only  in  so  far  as  it 
•aids  in  determining  whose  negligence  proxi- 
mately caused  the  injury. 

4  Am.  &  Eng.  Enc  Law,  pp.  19-21; 
Beach,  Contrib.  Neg.  5  50,  p.  82. 

Unless  the  inference  of  negligence  or  its 
•absence  is  necessarily  deducible  from  undis- 
puted facts  and  circumstances  the  question 
is  for  the  jury. 

1  Shearm.  &  Redf.  Neg.  §  54,  p.  65,  note 
-2;  Smith  v.  Occidental  d  0.  S.  8.  Co.  99 
Cal.  467,  34  Pac.  84. 


Messrs.  Reinsteln  A  Eiamer  and  M.  S* 
Eisner,  for  respondents: 

It  is  not  sufficient  for  the  defendant  to  al- 
lege as  its  excuse  defective  cooperage.  The 
fact  must  be  proved  with  reasonable  cer- 
tainty. 

Claflin  v.  Meyer,  75  N.  Y.  260, 31  Am.  Rep. 
467;  Clark  v.  Spence,  10  Watte,  335;  Wil- 
liamson v.  New  York,  W.  H.  d  B.  R.  Co.  24 
Jones  &  S.  508.  4  N.  Y.  Supp.  834;  Arent 
v.  Squire,  1  Daly,  347;  Leoncini  v.  Post,  37 
N.  Y.  S.  R.  265,  13  N.  Y.  Supp.  825. 

The  rule  that  the  bailee  must  account 
clearly  and  with  reasonable  certainty  for 
the  loss  may  sometimes  operate  hardly  on 
the  bailee,  but  not  so  often  as  a  contrary  rule 
would  work  injustice  to  the  bailor. 

Cow  v.  O'Riley,  4  Ind.  368,  58  Am.  Dec. 
633. 

Defendant  was  bound  to  exercise  such  care 
as  good  business  men,  experienced  and  faith- 
ful in  caring  for  similar  goods,  are  accus- 
tomed to  exercise  in  the  proper  discharge  of 
their  duties. 

Wharton,  Neg.  2d  ed.  |  573;  Arent  v. 
Squire,  1  Daly,  347;  Chenowith  v.  Dickin- 
son, 8  B.  Mon.  156. 

The  defendant  was  bound  to  bestow  upon 
the  goods  in  question  that  degree  of  care 
which  their  known  nature  and  intrinsic  val- 
ue demanded. 

Story,  Bailments,  9th  ed.  55  15,  186; 
Holtzclaic  v.  Duff,  27  Mo.  392;  Hatchett  v. 
Gibson,  13  Ala,  587;  Boies  v.  Hartford  d  N. 
H.  R.  Co.  37  Conn.  272,  9  Am.  Rep.  347. 

The  receipt  was  signed  by  defendant  alone, 
and  no  attempt  was  made  to  charge  plain- 
tiffs with  any  knowledge  of  the  clause  plac- 
ing risk  of  leakage  on  them,  or  to  bring 
home  to  them  any  acceptance  of  the  condi- 
tion sought  to  be  imposed. 

A  mere  notice  stamped  or  printed  upon  a 
receipt,  and  not  assented  to,  cannot  have  the 
force  of  a  contract. 

Brittan  v.  Barnaby,  21  How.  527,  16  L. 
ed.  177;  Michigan  0.  R.  Co.  v.  Mineral 
Springs  Mfg.  Co.  16  Wall.  318,  21  L.  ed. 
297;  Ayres  v.  Western  R.  Corp.  14  Blatchf. 
9,  Fed.  Cas.  No.  689;  Ormsby  v.  Union  P. 
R.  Co.  2  McCrary,  48,  4  Fed.  706;  BUimen- 
thal  v.  Brainerd,  38  Vt  402,  91  Am.  Dec 
350;  Western  Transp.  Co.  v.  Wetchall,  24 
111.  466,  76  Am.  Dec.  760;  Civil  Code,  | 
2176;  Schroeder  v.  Schvoeizer  Lloyd  Transport 
Versicherung's  Gesellschaft,  66  Cal.  294,  6 
Pac.  478;  Pereira  v.  Central  P.  R.  Co.  66 
Cal.  92,  4  Pac.  988;  Tyler  v.  Western  U. 
Teleg.  Co.  60  111.  431,  14  Am.  Rep.  38; 
Michigan  C.  R.  Co.  v.  Hale,  6  Mich.  244; 
Adams  Exp.  Co.  v.  Haynes,  42  111.  89;  Illi- 
nois C.  R.  Co.  v.  Frankenberg,  54  111.  88, 
5  Am.  Rep.  92. 

The  rule  permitting  a  common  carrier  to 
stipulate  against  liability  for  negligence, 
even  in  the  states  where  it  is  applied,  is  sub- 
ject to  certain  limitations. 

Minnesota  Butter  d  Cheese  Co.  v.  St. 
Paul  Cold-Storage  Warehouse  Co.  75  Minn. 
445,  77  N.  W.  977 ;  5  Am.  &  Eng.  Enc.  Law, 
2d  ed.  p.  314;  Hooper  v.  Wells,  F.  d  Co.  27 
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Cal.  11,  85  Am.  Dec.  211;  Steinweg  v.  Erie 
R.  Co.  43  N.  Y.  123,  3  Am.  Rep.  673;  Can- 
field  v.  Baltimore  d  0.  R.  Co.  Q3  N.  Y.  532, 
45  Am.  Rep.  268;  Blumentkal  ▼.  Brainerd, 
38  Vt.  402,  91  Am.  Dec.  350. 

The  clause,  having  been  placed  there  by 
defendant,  must  be  construed  most  strongly 
against  it;  and  since,  in  its  reasonable 
meaning,  it  does  not  include  exemption  from 
liability  for  negligence,  defendant  cannot 
justly  be  exonerated  from  the  consequences 
of  its  negligence,  even  if  the  law  should  per- 
mit such  a  stipulation. 

Collins  v.  Burns,  63  N.  Y.  1 ;  Mitchell  v. 
Tjanoashiro  d  Y.  R.  Co.  L.  R.  10  Q.  B.  256; 
Merchants9  d  Miners*  Transp.  Co.  v.  Story, 
50  Md.  4.  33  Am.  Rep.  293 ;  Lancaster  Coun- 
ty Nat.  Bank  v.  Smith,  62  Pa.  47;  Eoltz- 
claw  v.  Duff,  27  Mo.  392;  Story,  Bailments, 
9th  ed.  SS  15,  186. 

The  burden  of  proof  is  on  defendant  to 
account  for  failure  to  deliver  the  full  quan- 
tity stored.  A  bailee  is  as  much  bound  to 
deliver  the  full  quantity  received  as- to  de- 
liver any ;  and  if  the  loss  is  one  which  in  the 
ordinary  course  would  not  happen  but  for 
want  of  proper  care,  it  is  incumbent  on  the 
bailee  to  prove  that  he  took  proper  precau- 
tions. Failure  to  furnish  such  proof  sub- 
jects him  to  the  inference  that  the  proper 
precautions  were  omitted. 
,  •/.  Russell' Mfg.  Co.  v.  New  Haven  S.  B. 
Co.  50  N.  Y.  121. 

Defendant  was  bound  to  show  that  it  was 
not  at  fault. 

Jackson  v.  Sacramento  Valley  R.  Co.  23 
Cal.  269;  Wilson  v.  Southern  P.  R.  Co.  62 
Cal.  164 ;  Wilson  v.  California  C.  R.  Co.  94 
Cal.  171,  17  L.  R.  A.  685,  29  Pac.  861; 
Claflin  v.  Meyer,  75  N.  Y.  260,  31  Am.  Rep. 
467;  Coleman  v.  Livingston,  4  Jones  &  S. 
32;  Golden  v.  Romer,  20  Hun,  438;  Schmidt 
v.  Blood,  9  Wend.  271,  24  Am.  Dec.  143; 
Reed  v.  Crowe,  13  Daly,  164;  Arent  v. 
Squire,  1  Daly,  347;  Burnell  v.  New  York 
C.  R.  Co.  45  N.  Y.  184,  6  Am.  Rep.  61;  Fair- 
fax v.  New  York  C.  d  H.  R.  R.  Co.  67  N. 
Y.  11;  Schwerin  v.  McKie,  51  N.  Y.  180, 
10  Am.  Rep.  581;  Woodruff  v.  Painter,  150 
Pa.  91,  16  L.  R.  A.  451,  24  Atl.  621;  Clark 
v.  Spenoe,  10  Watts,  335;  Cox  v.  0* Riley, 
4  Ind.  368,  58  Am.  Dec.  633 ;  Boies  v.  Hart- 
ford d  N.  H.  R.  Co.  37  Conn.  272,  9  Am. 
Rep.  347;  Lynch  v.  Kluber,  20  Misc.  601,  46 
N.  Y.  Supp.  428;  Lichtenstein  v.  Jarvis,  31 
App.  Div.  33,  52  N.  Y.  Supp.  608. 

Even  conceding  the  barrels  to  have  been 
defective,  there  was  nothing  to  show  want  of 
ordinary  care  on  plaintiffs'  part. 

If,  the  negligence  of  the  plaintiffs  being 
only  a  remote  cause,  the  defendant  might 
have  avoided  inflicting  the  injury  by  the  ex- 
ercise of  ordinary  care,  the  action  for  dama- 
ges is  maintainable. 

Beach,  Contrib.  Neg.  5  25,  p.  31;  Thomp. 
Neg.  S  8,  p.  1157;  Fox  v.  Oakland  Consol. 
Street  R.  Co.  118  Cal.  55,  50  Pac.  25;  Esrey 
v.  Southern  P.  Co.  103  Cal.  545,  37  Pac. 
500;  Everett  v.  Los  Angeles  Consol.  Elec- 
tric if.  Co.  115  Cal.  115,  34  L.  R.  A.  350, 
43  Pac- 207,  46  Pac  889;  Shearm.  &  Redf. 
54  L.  R.  A. 


Neg.  5th  ed.  $fi  99,  100;  Northern  0.  A.  C*v 
v.  State  use  of  Price,  29  Md.  420,  96  Am. 
Dec.  545;  Crowley  v.  City  R.  Co.  60  CaL 
628. 

Beatty,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  defendant  is  proprietor  of  a  bonded 
warehouse  in  the  city  of  San  Francisco.  On. 
the  20th  of  January,  1896,  it  received  from 
the  plaintiffs,  and  stored  in  its  warehouse, 
64  barrels  of  spirits.  About  the  4th  of 
March  following,  it  discovered  that  some  of 
the  barrels  were  leaking,  and  immediately 
notified  the  plaintiffs,  who,  upon  examination,, 
found  that  8  barrels  showed  excessive  outage* 
One  barrel  was  practically  empty,  three  or 
four  leaking  badly,  and  the  others  to  some  ex- 
tent. The  total  amount  of  loss  over  and  above 
the  ordinary  allowance  for  evaporation  was. 
181}  gallons,  equal  to  225}  proof  gallons,  of 
the  value  of  $434.50.  The  plaintiffs  sue  to> 
recover  that  amount,  and  charge  by  the  first 
count  of  their  complaint  that  the  loss  was* 
due  to  leakage  caused  by  the  careless,  negli- 
gent, and  improper  handling  and  storage  of 
the  barrels  by  the  defendant.  In  a  second 
count  they  simply  allege  a  delivery  of  the 
64  barrels  to  defendant  on  a  contract  of 
storage,  and  a  failure  and  refusal  of  the  de- 
fendant to  redeliver  on  their  demand  181} 
gallons  of  the  amount  stored.  The  cause- 
was  tried  by  a  jury  upon  evidence  relating 
almost  exclusively  to  the  first  count,  and 
the  instructions  requested  by  the  parties* 
and  given  or  refused  by  the  court  bore 
mainly  upon  the  measure  of  defendant's  re- 
sponsibility for  a  loss  caused  by  leakage* 
from  the  barrels  during  the  time  they  re- 
mained on  storage.  The  jury  brought  in  a> 
verdict  for  the  plaintiffs,  and  the  defendant 
appeals  from  the  judgment  and  from  an  or- 
der denying  a  new  trial. 

Some  question  is  made  as  to  the  sufficiency 
of  the  evidence  to  sustain  the  verdict,  and 
with  reference  to  this  point  there  is  a  con- 
troversy as  to  the  burden  of  proof;  but  as  to 
this  little  need  be  said.    We  agree  with  re- 
spondents that  in  a  case  of  this  character 
proof  of  the  deposit,  and  of  failure  of  the 
bailee  to  redeliver  in  accordance  with  the 
terms  of  the  contract,  makes  a  prima  facie 
case,  and  that  the  burden  is  upon  the  ware- 
houseman to  excuse  the  failure  to  redeliver; 
but  we  also  agree  with  the  appellant  that 
when,  as  in  this  instance,  he  shows  a  re- 
turn of  the  packages  stored,  and  that  the 
contents  have  been  lost  by  leakage,  the  bur- 
den shifts  to  the  plaintiffs  to  prove  affirma- 
tively that  the  leakage  was  caused  by  the 
fault  of  the  bailee.    This  was  the  principle 
decided  in  Wilson  v.  Southern  P.  R.  Co.  62 
Cal.  164,  and  it  is  entirely  reasonable  and 
just.    But  even  in  this  view  there  was  evi- 
dence sufficient  to  sustain  the  verdict  for 
plaintiffs  if  the  instructions  of  the  court 
correctly  stated  the  law.    Not  that  the  de- 
fendant was  shown  to  have  stored  or  handled 
the  casks  improperly,  which  is  one  of  the 
things    that   the   plaintiffs    undertook     to 
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prove,  but  only  because  there  was  a  failure 
on  the  part  of  defendant,  according  to  the 
rule  laid  down  by  the  court,  to  make  suffi- 
ciently frequent  and  careful  inspection  of 
the  casks  for  the  purpose  of  determining 
whether  they  were  leaking.  There  was  an 
effort  to  prove  that  the  warehouse  was  im- 
properly constructed,  or  badly  arranged,  so 
that  the  casks  were  exposed  to  drafts,  the 
effect  of  north  winds,  etc.,  causing  shrink- 
age of  the  staves.  But  upon  this  point  we 
think  there  was  a  failure  of  proof,  while  on 
the  other  hand  there  was  very  strong  evi- 
dence that  the  casks  that  leaked  were  faulti- 
ly constructed;  and,  besides,  the  plaintiffs 
knew,  or  had  the  means  of  knowing,  all 
about  the  arrangement  and  situation  of  the 
warehouse, — whether,  and  to  what  extent  it 
was  exposed  to  drafts  or  north  winds,  how 
casks  were  ordinarily  piled  and  arranged  on 
the  floor,  and  in  what  position,  with  refer- 
ence to  the  doors  of  the  warehouse,  these  64 
casks  were  paced.  It  was  shown,  however, 
that  the  casks  were  piled  in  a  double  tier, 
chine  to  chine,  and  two  tiers  high,  with  no 
passageway  between,  so  that  one  head  of 
each  cask  was  concealed  from  view  as  they 
lay,  and  so  that  they  could  leak  at  the  cov- 
ered ends  without  discovery.  Under  the  in- 
structions of  the  court  the  jury  were  at  lib- 
erty to  And  that  this  was  actionable  negli- 
gence on  the  part  of  the  defendant,  and,  in 
view  of  the  extreme  weakness  of  the  evi- 
dence as  to  any  other  fault  or  negligence  of 
the  defendant,  we  are  justified  in  assuming 
that  the  verdict  was  based  wholly  upon  a 
finding  of  negligence  in  this  particular,  and, 
at  all  events,  the  verdict  cannot  be  sustained 
if  the  jury  was  erroneously  instructed  to  the 
prejudice  of  the  defendant  in  respect  to  this 
matter. 

Whether  it  was  actionable  negligence  on 
the  part  of  the  defendant  to  fail  to  inspect 
the  casks  for  the  purpose  of  detecting  leak- 
age depends  primarily  upon  the  terms,  ex- 
press or  implied,  of  the  contract  of  storage, 
construed  in  the  light  of  the  circumstances 
of  its  execution.  The  only  circumstances 
material  to  be  considered  in  connection  with 
the  terms  of  the  contract  as  contained  in  the 
warehouse  receipt  are  that  the  plaintiffs  had 
been  storing  spirits  in  the  defendant's  ware- 
house for  several  months  before  these  64 
casks  were  stored  in  January,  1896 ;  that  the 
practice  was  to  have  the  spirits  shipped  di- 
rectly to  the  warehouse ;  that  on  the  arrival 
of  a  car  load  the  plaintiffs  were  notified,  and 
sent  their  agent  to  inspect  the  goods,  and 
especially  to  see  that  the  cooperage  was  all 
right, — to  see.  in  other  words,  that  the  casks 
were  in  a  condition  to  be  safely  stored.  Both 
parties  were  equally  well  informed  as  to  the 
volatile  nature  of  spirits,  and  the  danger  of 
loss  from  leakage  and  evaporation.  On  the 
arrival  of  these  64  casks  at  the  warehouse, 
the  plaintiffs  were  notified,  and,  in  accord- 
ance with  their  usual  practice,  sent  their 
agent  to  inspect  the  cooperage.  Both  he 
and  the  agents  of  defendant  satisfied  them- 
selves that  the  barrels  were  in  good  condi- 
tion, and  fit  to  be  stored,  and  thereupon  the 
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defendant  issued  its  receipt  in  the  following 
terms : 
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General    Internal    Revenue     Bonded 
Warehouse,  No.  1. 
First  District  of  California. 
No.  121.  Bode  6  Haslett,  Proprietors. 
N.  E.  Cor.  Third  and  King  Streets. 
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San  Francisco,  January  20, 1896. 
Received  on  storage  from  Louis  Taus- 
sig; and  C. 

Distiller  and  No.  of 

Brand.         Numbers.    Packages. 

Amer.  Dist.  Co.  184901/964  64  sixty-four 

bbls.  spirits. 

Bode  6  Haslett. 

W#  A.  James. 
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Counsel  for  the  respective  parties  differ 
as  to  the  effect  of  the  notice  printed  on  the 
face  of  this  receipt  that  loss  by  leakage  was 
at  the  owner's  risk.  Respondents  claim: 
First,  that  the  notice  is  no  part  of  the  con- 
tract; and,  second,  that,  even  if  it  is  treat* 
ed  as  a  binding  stipulation,  it  could  not  ex- 
empt the  appellant  from  liability  for  loss 
by  leakage  which,  as  they  contend,  might 
have  been  discovered  and  prevented  if  the 
casks  had  been  inspected  from  time  to  time, 
or  if  they  had  been  piled  in  a  single  tier, 
leaving  both  ends  exposed  to  view.  Both  of 
these  propositions  are  controverted  by  the 
appellant,  and  upon  their  determination  the 
case  seems  to  depend.  We  think  it  clear 
that  the  notice  is  a  part  of  the  contract.  It 
was  printed  plainly  on  the  face  of  the  re- 
ceipt. The  whole  paper  is  extremely  brief. 
It  was  the  duty  of  respondents  to  take  note 
of  its  contents  if  they  had  the  opportunity, 
and  their  opportunity  was  ample.  The  pre- 
sumption, therefore,  is  that  they  did  read 
it.  Against  this  presumption  there  is  no 
evidence,  and  none,  we  think,  would  have 
been  admissible  to  show  that  the  respond- 
ents had  failed  to  do  what  their  duly  re- 
quired them  to  do.  Assuming,  then,  that 
they  read  the  receipt,  and,  whether  they  did 
or  not,  that  they  are  chargeable  with  knowl- 
edge of  its  contents,  they  had  fair  warning 
that  any  loss  by  leakage  was  at  their  risk; 
or,  in  other  words,  that  the  appellant  de- 
clined all  responsibility  for  loss  by  leakage. 
Their  acceptance  of  the  receipt  and  storage 
of  the  goods  with  knowledge  of  this  condi- 
tion made  it  binding  upon  them  as  one  of 
the  terms  of  the  contract.  The  cases  cited 
by  counsel  in  which  it  has  been  held  that  no- 
tices printed  or  stamped  on  bills  of  lading, 
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1>ut  not  signed  by  the  consignors,  do  not  ex- 
empt common  carriers  from  their  common- 
law  liability,  are  not  in  point.  They  rest 
upon  the  peculiar  nature  of  the  public  du- 
ties of  common  carriers  and  the  public  poli- 
cy of  preventing  them  from  limiting  their 
iiability  by  mere  notices  not  expressly  as- 
sented to  by  the  shippers.  The  principle  of 
those  decisions  is  very  clearly  stated  by  Mr. 
Justice  Davis,  delivering  the  opinion  of  the 
Supreme  Court  of  the  United  States,  in 
Michigan  C.  R.  Co.  v.  Mineral  Springs  Mfg. 
Co.  16  Wall.,  at  page  328,  21  L.  ed.  302.  The 
•case  of  warehousemen  is  entirely  different. 
There  is  no  public  policy  to  be  infringed  by 
stipulations  limiting  their  liability  for  loss 
or  deterioration  caused  by  the  inherent  qual- 
ities of  the  articles  stored,  or  by  detects 
in  the  vessels  containing  them.  They  are 
not  bound  to  receive  articles  offered  for  stor- 
age, and  may  make  such  terms  as  they 
choose  to  impose  as  conditions  of  their  con- 
tract. In  this  case  we  think  that  it  was 
clearly  one  of  the  terms  of  appellant's  con- 
tract that  it  should  not  be  responsible  for 
loss  by  leakage.  This,  of  course,  would  not 
exempt  it  from  liability  for  leakage  due  to 
its  fault,  but  did  exempt  it  from  the  duty  of 
watching  these  casks  to  detect  leakage 
caused  by  defects  in  the  casks,  or  resulting 
from  any  cause  other  than  improper  hand- 
ling or  storage.  If  prudence  required  the 
casks  to  be  watched  or  inspected  from  time 
to  time  to  see  whether  they  were  leaking, 
that  duty  devolved  upon  the  respondents, 
not  upon  the  appellant.  And  there  was 
nothing  to  prevent  the  respondents  from 
making  such  inspection  as  often  as  they  de- 
sired. The  warehouse  was  open  to  them, 
but,  so  far  as  appears,  they  never  sent  any 
person  to  look  after  these  goods  until  they 
were  notified  by  appellant  of  the  leakage 
discovered  by  those  in  charge  of  its  ware- 
house. This,  it  seems  to  us,  is  an  answer 
to  their  complaint  as  to  the  manner  in  which 
the  casks  were  piled  in  a  double,  instead  of 
a  single,  tier.  There  is  no  satisfactory  evi- 
dence that  such  mode  of  piling  was  either 
•unusual  or  improper;  but,  if  we  assume 
that  it  was  improper  for  the  reason  that  it 
prevented  convenient  inspection,  in  the  ab- 
sence of  any  attempt  at  inspection  by  re- 
spondent, upon  whom  the  duty  rested,  the 
improper  piling  of  the  casks  was  of  no  con- 
sequence. If  they  had  gone  to  the  ware- 
house, and  found  themselves  unable  to  make 
the  necessary  examination,  they  could  have 
required  the  casks  to  be  piled  in  a  single  tier, 
or  they  could  have  removed  them.  But  suf- 
ficient has  been  said  concerning  the  case  pre- 
sented by  the  evidence. 

The  vital  question  to  be  decided  is  wheth- 
er the  law  was  correctly  given  to  the  jury 
in  the  instructions  of  the  court.  Generally 
the  instructions  given  were  correct,  but 
with  regard  to  the  duty  of  inspection  for 
the  discovery  of  leakage  we  think  the  rule 
stated  by  the  court  was  incorrect.  One  of 
the  instructions  was  as  follows :  "The  own- 
er of  liquids  shipped  or  stored  in  barrels  of 
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any  description  is  charged  with  the  duty  of 
supplying  proper  packages,  especially  where 
the  liquid  is  volatile,  such  as  spirits;  and 
hard  to  contain  or  confine  in  receptacles; 
and  the  warehouseman  is  not  responsible  for 
damages  arising  from  any  inherent  defect 
in  the  barrels  delivered  to  him  for  storage, 
nor  is  he  responsible  if  the  negligence  of  the 
owner  occasioned  or  contributed  to  the  loss. 
Therefore,  if  you  shall  find  that  the  barrels 
from  which  the  leakage  of  the  spirits  took 
place  were  of  defective  construction,  and 
unsuited  for  storage  of  spirits,  and  that 
such  defect  occasioned  or  contributed  to  the 
loss  of  the  spirits,  then  you  will  find  for 
the  defendant.  If  the  plaintiffs  were  negli- 
sent  originally,  or  the  cooperage  originally 
defective,  and  the  leakage  resulting  was  dis- 
covered by  the  defendant,  or  could,  by  ordi- 
nary care,  then  the  defendant  wes  bound  to 
have  been  prevented  or  cured  by  defendant 
upon  such  discovery  by  the  exercise  of  ordi- 
nary care,  then  the  defendant  was  bound  to 
use  such  ordinary  care  in  the  premises." 
By  the  latter  part  of  this  instruction  the 
jury  were  plainly  told  that,  even  if  the  leak- 
age was  due  to  the  original  negligence  of 
the  plaintiffs  in  storing  the  spirits  in  leaky 
casks,  the  defendant  was  nevertheless  liable 
for  the  loss,  if,  by  the  exercise  of  ordinary 
care,  the  defendant  could  have  discovered 
and  cured  the  defect,  or  prevented  the  loss. 
In  another  instruction,  given  at  the  request 
of  plaintiffs,  the  jury  were  told  "that,  if 
you  find  from  the  evidence  that  the  loss  of 
the  spirits  for  which  the  plaintiffs  claim 
damages  in  this  action  was  due  to  leakage 
or  shrinkage  while  said  spirits  were  in  the 
defendant's  custody  as  a  warehouseman,  and 
if  you  should  further  find  tjiat  the  defend- 
ant could  have  prevented  said  leakage  or 
shrinkage  by  the  exercise  of  ordinary  care, 
and  that  the  defendant  failed  to  exercise 
such  ordinary  care  in  the  premises,  and  that 
the  plaintiffs  were  damaged  thereby,  your 
verdict  should  be  for  the  plaintiffs  for  the 
amount  of  damage."  And  ordinary  care  was 
by  another  instruction  defined  to  be  that  de- 
gree of  care  which  a  man  of  ordinary  cau- 
tion and  prudence  would  manifest  in  look- 
ing to  his  own  interests.  In  short,  by  the 
instructions  given  and  refused  the  case  was 
left  to  the  jury  to  be  decided  upon  the  prop- 
osition that  the  defendant  was  responsible 
for  the  loss  if  it  had  not  exercised  the  same 
care  in  watching  and  guarding  against  leak- 
age as  the  owners  of  the  property  should 
themselves  have  exercised  if  the  goods  had 
been  in  their  own  store,  and  the  defendant 
was  allowed  no  advantage  whatever  from 
its  stipulation  against  loss  from  leakage. 
This,  we  think,  was  error.  In  view  of  the 
contract,  it  was  the  duty  of  respondents, 
and  not  the  duty  of  the  appellant,  to  guard 
against  latent  defects  in  the  casks,  and 
against  the  effects  of  shrinkage.  They 
knew,  as  well  as  the  defendant,  the  danger 
of  loss  from  these  causes,  and  the  means  of 
guarding  against  it.  The  defendant  had  de- 
clined that  risk,  and  it  rested  upon  them  to 


1001 


Taussig  v.  Bode  &  Haslbtt. 


77t 


take  the  necessary  precautions  in  view  of 
the  danger. 

The  judgment  and  order  of  the  Superior 
Oourt  are  reversed. 

We  concur:     Temple,  J.;  Harrison,  J. 

MeFarland,  J.,  concurring: 

I  concur  in  the  judgment  of  reversal.  I 
-also  concur  in  the  opinion  of  the  Chief 
Justice,  except  so  far  as  it  might  he  con- 
strued to  intimate  that  the  evidence  showed 
-any  negligence  whatever  on  the  part  of  ap- 
pellant. In  my  opinion,  the  respondents 
would  not  have  been  entitled  to  recover,  un- 
•der  the  contract  and  upon  the  evidence,  if 
the  instructions  had  been  entirely  free  from 
«rror. 


Ex  parte  William  McCLAIN. 

< cai ) 


A  smomlclpal  corporation  mar  make  the 
mere  possession,  of  a  lottery  ticket  a 
Misdemeanor,  where  by  the  Constitution 
It  has  power  to  make  and  enforce  such  police 
and  other  regulations  as  are  not  In  conflict 
with  general  laws,  and  the  suppression  of  lot- 
teries is  part  of  the  public  policy  of  the  state 
as  evidenced  by  Its  penal  laws. 

(September  6,  1001.) 

APPLICATION  for  a  writ  of  habeas  cor- 
pus to  obtain  the  discharge  of  petition- 
er from  custody  to  which  he  had  been  com- 
mitted for  violation  of  an  ordinance  forbid- 
ding the  possession  of  lottery  tickets. 
Prisoner  remanded. 

The  facts  are  stated  in  the  opinion. 

Mr.  N.  8.  Wirt  for  petitioner. 

Mr.  Charles  I*  Weller  for  respondent. 

Mr.  A*  8.  Newbvrark,  amicus  curia. 


tw,  J.,  delivered  the  opinion  of 
the  court: 

By  ordinance  No.  68  of  the  city  and  coun- 
ty of  San  Francisco,  it  is  made  "unlawful 
for  any  person  to  have  in  his  possession  any 
tottery  ticket,"  etc,  and  upon  conviction  of 
a  violation  of  the  terms  of  the  ordinance, 
the  defendant  may  be  punished  bv  fine,  im- 
prisonment, or  both.  The  petitioner  here 
was  convicted  of  a  violation  of  this  ordi- 
nance, and  seeks  his  release  under  this  writ, 
upon  the  asserted  ground  that  the  ordinance 
in  question  is  unreasonable  and  void.  The 
United  States  government  refuses  the  use 
of  its  mails  to  advertising  lotteries,  trans- 
mission of  lottery  tickets,  the  announcement 
of  the  winning  numbers  in  lotteries, — in 
short,  to  the  sending  of  any  literature  in 
aid  of  such  gambling  schemes ;  and  it  makes 

Nora. — For  a  case  In  this  series  as  to  constl- 
tutlonallty  of  statute  making  possession  of  rec- 
ord of  lottery  drawings  an  offense,  see  Ford  v. 
«tate(Md.)  41  L.  R.  A.  551. 

As  to  constitutionality  of  statutes  making  it 
criminal  to  have  possession  of  property  capable 
of  being  put  to  criminal  use,  see  note  to  State 
v.  Lewis  (Ind.)  20  L.  R.  A.  52 ;  also  Mon  Luck 
v.  Sears  (Or.)  32  L.  R.  A.  738. 
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penal  the  violation  of  its  laws  in  any  of 
these  respects.  The  state  of  California  by 
its  penal  laws  prohibits  the  setting  up  of  a 
lottery,  and  declares  it  to  be  a  misdemeanor 
for  any  person  to  sell  a  lottery  ticket. 
There  are,  then,  against  all  gambling  devices 
of  this  kind,  not  only  the  public  policy  of  the 
general  government  and  of  this  state,  but 
also  the  express  mandate  of  their  criminal 
laws,  so  that  the  avowed  policy  and  the  ex- 
pressed intent  is  to  stamp  out  by  penal  legis- 
lation the  traffic  in  lottery  tickets.  It  is 
true  that  the  state,  while  declaring  it  to 
be  a  penal  offense  to  sell  a  lottery  ticket, 
has  not  made  the  purchaser  equally  culpa- 
ble. But  no  one  will  question  the  right  of 
the  state  to  declare,  if  it  see  fit  so  to  do, 
that  the  purchaser  of  a  lottery  ticket,  equal- 
ly with  the  seller,  is  guilty  of  a  misdemean- 
or. It  may  be  concluded,  therefore,  that  in 
a  reasonable  exercise  of  its  police  powers  a 
municipality  may  pass  any  ordinance  in  fur- 
therance of  the  avowed  general  policy  of  the 
national  and  state  government.  In  this  re- 
gard our  cities  and  counties  draw  their  pow- 
er, not  from  legislative  permission,  but  from 
the  direct  grant  of  the  Constitution  itself, 
which  by  article  11,  |  11,  empowers  them 
to  make  and  enforce  within  their  limits  all 
such  local,  police,  sanitary,  and  other  regu- 
lations as  are  not  in  conflict  with  general 
laws. 

The  matter  of  this  ordinance  being,  then, 
clearly  one  of  police  regulation,  and  the 
power  to  pass  such  ordinances  being  ex- 
pressly conferred  upon  a  municipality,  there 
is  left  for  consideration  the  question  wheth- 
er the  exercise  of  that  power  in  this  in- 
stance be  unreasonable  or  oppressive  for  the 
accomplishment  of  the  end  in  view.  Against 
its  validity  it  is  urged  that  it  is  unreason- 
able in  making  the  mere  possession,  without 
reference  to  any  ultimate  intent  of  the  pos- 
sessor, an  offense;  and,  as  is  usual  when  a 
law  is  attacked  upon  this  ground,  harrowing 
instances  are  cited,  as  of  a  blind  man  to 
whom  might  be  given  a  lottery  ticket,  he  not 
knowing  it  to  be  such,  or  of  another  into 
whose  pocket  might  be  thrust  the  damnatory 
paper,  without  knowledge  upon  his  part 
that  it  was  in  his  possession,  and  even — 
so  run  the  argument  and  citations — the 
peace  officer  who  arrests  a  violator  of  the 
law,  and  takes  into  his  own  custody  the 
criminatory  evidence,  is,  under  the  terms  of 
this  ordinance,  equally  guilty.  But  the  an- 
swer to  all  this  is  the  answer  that  has  bean 
made  by  every  court  as  often  as  the  argu- 
ment has  been  pressed  to  consideration.  The 
matter  is  discussed  in  Em  parte  Lorenzen, 
128  CaL  431,  60  L.  R.  A.  55,  61  Pac.  68, 
wherein  is  quoted  the  language  of  Mr.  Jus- 
tice Field  in  United  States  v.  Kirby,  7  Wall. 
482,  19  L.  ed.  278,  which  may  well  be  re- 
peated here:  "General  terms  should  be  so 
limited  in  their  application  as  not  to  lead 
to  injustice  or  oppression  or'  an  absurd 
consequence.  It  will  always  be  presumed 
that  the  legislature  intended  exceptions  to 
its  language  which  would  avoid  results  of 
this  character.  The  reason  of  the  law  in 
such  cases  should  prevail  over  its  letter.19 
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This  kind  of  legislation  is  not  new  to  juris- 
prudence, nor  novel  upon  the  statute  books 
of  this  state;  yet  it  has  never  been  found 
necessary  to  overthrow  a  law  otherwise 
valid  because  in  some  supposititious  case  a 
person  might  be  charged  with  its  violation 
who  came  within  the  letter,  yet  not  within 
the  spirit,  of  the  enactment.  An  ordinance 
of  this  city  and  county,  for  example,  pro- 
hibits the  carrying  of  a  concealed  weapon. 
It  is  the  mere  carrying,  under  the  letter  of 
the  law,'  which  constitutes  the  offense,  not 
a  carrying  with  intent  to  commit  some  act 
of  violence.  Yet  this  court  has  found  no  dif- 
ficulty in  upholding  the  law.  Ex  parte 
Cheney,  90  Cai.  617,  27  Pac.  436.  The  citi- 
zen who  bought  a  pistol  or  knife  at  a  gun 
store,  caused  it  to  be  wrapped  in  a  parcel, 
and  proceeded  to  carry  it  to  his  home,  might 
be  said,  under  the  letter  of  the  law,  to  have 
committed  a  violation  of  it.  Yet  he  has  not 
violated  the  spirit  of  the  law,  and  the  law 
would  hold  him  guiltless.  The  statute 
books  of  this  and  other  states  abound  in  pro- 
visions for  the  protection  of  fish  and  game, 
and  among  them  is  commonly  found  a  law 
making  it  penal  for  one  within  certain  des- 
ignated months  "to  have  in  his  possession" 
fish  or  game  of  prescribed  kinds.  In  such 
laws  it  is  not  the  purpose  of  the  possession, 
but  the  fact  of  possession,  which  prima  facie 
establishes  the  offense.  And  so,  while  in 
their  construction  of  the  game  laws  courts 
have  differed  as  to  their  scope, — some  hold- 
ing that  the  defendant  was  exculpated  if  he 
showed  that  the  game  in  his  possession  was 
killed  without  the  boundaries  of  the  state, 
others  holding  that  it  applied  equally  to 
game  so  destroyed, — in  all  cases  there  has 
been  an  agreement  by  the  courts  that  the 
fact  of  possession  prima  facie  evidenced  a 
violation  of  the  act.  Phelps  v.  Racey,  60 
N.  Y.  10,  19  Am.  Rep.  140;  State  v.  Mo- 
Quire,  24  Or.  370,  21  L.  R.  A.  478,  33  Pac. 
666;  Com.  v.  Wilkinson,  139  Pa.  304,  21 
Atl.  14;  Ex  parte  Maier,  103  Cal.  476,  37 
Pac.  402;  State  v.  Judy,  7  Mo.  App.  524; 


Bellows  v.  Elmendorf,  7  Lans.  462;  People 
v.  Fishbough,  134  N.  Y.  393,  31  N.  E.  983. 
The  design  of  the  ordinance  is  to  stamp  out 
lotteries  and  the  traffic  in  lottery  tickets. 
For,  if  there  were  no  buyers  of  lottery  tick- 
ets, there  would  be  no  sellers  of  them;  and 
while,  as  has  been  said  above,  by  the  state 
law  only  the  seller  is  made  culpable,  it  ia 
clearly  within  the  power  and  province  of 
the  municipality,  in'  its  endeavor  to  eradi- 
cate the  evil,  to  hold  the  purchaser  or  pos- 
sessor also  culpable. 

In  the  case  of  Wong  Hane  [108  Cal.  680, 
41  Pac.  693]  the  attention  of  the  court  was 
directed  more  particularly  to  the  require- 
ments of  the  ordinance  which  seemed  to  ex- 
act from  the  defendant  proof  of  his  inno- 
cence. If  a  variance  shall  be  thought  to  ex- 
ist between  the  views  there  expressed  and 
those  here  announced,  it  need  but  be  said 
that  we  are  satisfied  that  the  present  views 
enunciate  a  sound  principle  of  statutory 
construction. 

For  the  reasons  above  given,  the  writ  is 
discharged,  and  the  prisoner  remanded. 


We  concur:  Beatty,  Ch.  J.;  MeFarland, 


J. 


Oarontte,  J.,  concurring: 

I  concur  in  the  judgment,  but  deem  the 
language  of  Justice  Field,  cited  in  the  main 
opinion,  entirely  too  general  to  serve  as  au- 
thority in  support  of  the  conclusion  here  de- 
clared. Neither  am  I  at  all  disposed  to 
agree  to  the  reasoning  contained  in  the  opin- 
ion of  the  court  promulgated  in  Ex  parte 
Lorenzen.  At  the  same  time  I  see  no  rea- 
son why  the  law-making  power  may  not 
declare  that  the  possession  of  a  lottery  ticket 
by  a  person  shall  constitute  a  misdemeanor. 
The  statute  clearly  means  a  possession 
knowingly,  and,  so  construed,  there  is  no 
legal  objection  to  its  validity.  Ford  v. 
State,  85  Md.  465,  41  L.  R.  A.  551,  37  AtL 
172;  Ex  parte  Mon  Luck,  29  Or.  421,  32  L. 
R.  A.  738,  44  Pac  693. 


CONNECTICUT  SUPREME  COURT  OF  ERRORS. 


STATE   of   Connecticut 
v. 

George    YANZ,    Appt. 
( Conn ) 

1.     Evidence  of  the  nae,  by  the  wife  of 
accused,  of  an  endearing-  expression 

in  regard  to  one  whom  her  husband  had  killed 
for  alleged  criminal  intimacy  with  her,  ut- 
tered after  she  had  left  the  scene  of  the  mur- 
der, is  not  admissible  in  favor  of  accused, 
although  she  could  not  be  compelled  to  become 
a  witness  in  the  case. 

Note. — For  belief  that  person  assaulted  has 
committed  adultery  with  wife  to  justify  as- 
sault by  husband,  see,  in  this  series,  Drysdale 
T.  State  (Ga.)  6  L.  R.  A.  424. 

For  rape  of  daughter  to  reduce  killing  by 
father  to  manslaughter,  see  State  v.  Grugin 
(Mo.)  42  L.  R.  A.  774. 
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21.  Manalanarhter,  and  not  murder,  la. 
In  the  absence  of  actnal  malice,  com- 
mitted by  killing  a  man  while  reasonably 
believing  from  the  circumstances  that  he  la- 
in the  act  of  adultery  with  assailant's  wife, 
although  the  assailant  is  in  fact  mistaken. 

(Andrews,  Ch.  J.,  and  Hamertley,  J.,  dissent,  y 
(September  27,  1901.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  New  Haven 
County  convicting  him  of  murder.  Re- 
versed. 

Statement  by  Baldwin,  J.: 

The  defendant  upon  the  trial  introduced 
evidence,  mainly  for  himself  as  a  witness  in 
his  own  behalf,  that  on  the  day  in  question* 
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he  discovered  his  wife  in  a  piece  of  woods 
near  his  house,  with  a  man,  whom  he  did 
not  recognize;  that  they  were  partially  re- 
clining on  the  ground,  and  that  the  man  had 
his  arms  around  her;  that,  thinking  the 
man  might  be  armed,  he  ran  home,  and  got 
his  riile;  that  he  returned,  loading  it  as  he 
ran,  and  found  her  in  the  man's  arms,  lying 
on  her  back,  with  her  clothes  up,  and  the 
man  in  a  position  justifying  the  belief  that 
they  were  in  the  act  of  adultery;  that  he 
rushed  upon  them  through  the  bushes,  and 
in  so  doing  the  rifle  was  accidentally  dis- 
charged, killing  the  man.  The  state 
claimed  and  offered  evidence  tending  to 
prove  that  he  had  previously  made  state- 
ments materially  different  as  to  the  circum- 
stances of  the  homicide;  that  the  man 
killed,  George  Goering,  had  been  on  friend- 
ly and  familiar  terms  with  Yanz,  and  was 
well  acquainted  with  Mrs.  Yanz;  that  he 
had  occasionally  called  upon  the  defendant 
at  his  house;  that  on  this  occasion  the  de- 
fendant found  him  standing  in  the  wood, 
in  conversation  with  Mrs.  Yanz,  and,  hav- 
ing got  his  rifle  and  loaded  it,  deliberately 
shot  him  as  he  (Goering)  was  walking 
away.  Immediately  after  the  homicide, 
Mrs.  Yanz,  who  was  greatly  excited,  was 
assisted  into  her  house  by  a  neighbor,  Mrs. 
Week,  who  laid  her  upon  the  lounge.  This 
question  was  put  to  Mrs.  Week  on  the  wit- 
ness stand,  as  a  witness  for  the  defense: 
44 At  the  time  you  took  Mrs.  Yanz  in  and 
placed  her  upon  the  lounge,  did  she  say 
anything  concerning  George  Goering?1'  Mr. 
Yanz  was  not  then  in  the  house.  The  de- 
fendant claimed  that  an  answer  would  show 
that  she  used  an  endearing  expression  in  re- 
gard to  Goering.  This  question  was  exclud- 
ed. The  defendant,  through  his  counsel, 
claimed  that,  if  the  jury  should  not  believe 
his  story  that  the  shooting  was  accidental 
or  involuntary,  then,  at  the  very  most,  he 
could  only  be  convicted  of  manslaughter. 

Messrs.  William  C.  Case  and  Jacob  P. 
Goodliart,  for  appellant: 

The  conversation  that  was  offered  and 
excluded  occurred  immediately  after  the 
shooting,  and  was  in  explanation  of  the  acts 
of  the  parties,  and  characterizing  them. 

Noncalk  ex  rel.  Faiccett  v.  Ireland,  68 
Conn.  14,  35  Atl.  804;  Stirling  v.  Bucking- 
ham, 46  Conn.  464. 

What  difference  can  it  make  whether  the 
husband  saw  them  in  the  act,  or  whether  he 
saw  them  in  such  a  position,  and  from  the 
surrounding  circumstances,  that  he  believed 
they  were  committing  the  act  of  adultefy, 
and  the  circumstances  were  such  as  to  jus- 
tify that  belief?  The  injured  husband's  an- 
ger must  necessarily  be  aroused  to  the  same 
pitch,  and  the  effect  on  his  mind  will  be  the 
same,  for  in  all  these  cases  he  is  suddenly 
brought  face  to  face  with  the  convincing 
evidence  produced  by  his  own  eyes  that  his 
wife  has  been  or  is  dishonoring  him. 

Bhufflin  v.  People,  62  X.  Y.  232,  20  Am. 
Hep.  483;  People  v.  Hurt  ado,  63  Cal.  288; 
Maker  v.  People,  10  Mich.  212,  81  Am.  Dec. 
781;  Cheek  v.  State,  35  Ind.  492;  Sawyer  v. 
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State,  35  Ind.  80;  State  v.  Holme,  54  Mo. 
153 ;  Collins  v.  United  States,  150  U.  S.  62, 
37  L.  ed.  998,  14  Sup.  Ct.  Rep.  9. 

It  is  sufficient  that  the  defendant  is  ap- 
prised of  facts  that  justify  him  in  the  be- 
lief that  his  wife  just  has  committed,  or  it 
just  about  to  commit,  or  is  committing, 
adultery  with  the  deceased. 

Pond  v.  People,  8  Mich.  150;  State  v. 
Scheele,  57  Conn.  307,  18  Atl.  256;  Jones 
v.  People,  23  Colo.  276,  47  Pac  275;  Smith 
v.  State,  83  Ala.  26,  3  So.  551. 

Mr.  Alfred  N.  Wheeler,  with  Mr.  Wil- 
liam H.  Williams,  for  appellee: 

The  court  correctly  charged  as  to  the  law 
of  manslaughter. 

Manslaughter  is  the  unlawful  killing  of 
another  without  malice,  express  or  implied. 
The  difference,  then,  between  murder  and 
manslaughter,  is  that  in  murder  there  is 
present  always  what  in  law  is  known  as 
malice  aforethought,  while  in  manslaughter 
there  is  no  such  malice. 

1  Wharton,  Crim.  Law,  |  304. 

Whether  a  homicide  committed  by  a  man 
smarting  under  the  sense  of  dishonor  is 
murder  or  manslaughter  depends  upon  the 
question  whether  the  killing  was  in  the  first 
transport  of  passion  or  not. 

The  killing  of  the  adulterer  deliberately 
and  upon  revenge  is  murder,  and  evidence 
of  the  adultery  is  only  admissible  when  the 
time  of  the  husband's  discovery  of  it  is 
brought  so  near  to  the  homicide  as  not  to 
allow  space  for  cooling. 

1  Wharton,  Crim.  Law,  |  459. 

If  the  husband  is  not  actually  witnessing 
the  wife's  adultery,  but  knows  it  is  trans- 
piring, and  in  an  overpowering  passion,  no 
time  for  cooling  having  elapsed,  he  kills  the 
wrongdoer,  the  offense  is  reduced  to  man- 
slaughter. 

2  Bishop,  Crim.  Law,  |  708;  3  Russell, 
Crimes,  International  ed.  pp.  49-54;  1 
Archbold,  Crim.  Pr.  &  PI.  8th  ed.  p.  700; 
Clark,  Crim.  Law,  p.  165. 

The  sight  by  a  husband  of  the  act  of  adul- 
tery committed  by  his  wife  is  provocation 
to  him,  on  the  part  both  of  the  wife  and 
her  paramour ;  and  if  he  kills  either  or  both 
he  is  guilty  of  manslaughter  only.  He  must 
see  the  act,  however,  for  knowledge  of  his 
wife's  infidelity  is  not  sufficient. 

Clark,  Crim.  Law,  pp.  169,  170,  and  notes; 
Pearson9 s  Case,  2  Lewin,  C.  C.  216;  State 
v.  John,  30  N.  C.  (8  Ired.  L.)  330,  49  Am. 
Dec.  396;  State  v.  Pratt,  Houst.  Crim.  Rep. 
(Del.)  249;  State  v.  Avery,  64  N.  C.  608. 

The  claim  that  the  accused  shot  the  de- 
ceased because  he  observed  him  in  adultery 
with  his  wife  has  no  foundation  in  the  evi- 
dence in  the  case,  and  only  originates  in 
the  claims  of  his  counsel. 

Baldwin,  J.,  delivered  the  opinion  of  the 
court: 

There  was  no  error  in  excluding  the  ques- 
tion put  to  Mrs.  Week.  It  called  for  mere 
hearsay.  The  homicide  had  taken  place,  and 
Mrs.  Yanz  had  left  the  scene  of  the  transac- 
tion. Her  declarations  could  not  have 
served  to  characterize  any  contemporaneous 
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act,  and  therefore  could  not  be  claimed  as 
part  of  the  res  gestce.  That  she  could  not 
be  compelled  herself  to  take  the  witness 
stand  was  no  cause  for  their  admission. 

The  trial  court,  in  its  charge  to  the  jury, 
used  this  language:  "If  the  accused  saw 
his  wife  in  any  such  situation  as  he  has  de- 
scribed, he  had  at  least  a  legal  right  to  in- 
terfere and  separate  them,  and  to  carry 
with  him  a  weapon  for  defense  against  any 

fosaible  attack.  And,  further,  if  in  pushing 
is  way  through  the  bushes,  and  under  the 
excitement  naturally  and  ordinarily  to  be 
expected  under  the  circumstances,  the  rifle 
was  accidentally  discharged,  and  the  man 
thus  met  his  death,  then  the  homicide  was 
by  misadventure,  and  the  verdict  should  be 
•Not  guilty.' " .  "There  is  one  kind  of  prov- 
ocation, gentlemen,  which  is  of  such  a 
grievous  nature  that  the  law  concludes  it 
cannot  be  borne  in  the  first  transport  of 
passion.  This  is  where  or  when  a  man  finds 
another  in  the  act  of  adultery  with  his  wife; 
when,  if  he  kills  him  in  the  first  transport 
of  passion  thereby  aroused,  he  is  only  guil- 
ty of  manslaughter.  The  law  does  not  hold 
him  altogether  guiltless  of  crime.  To  kill, 
even  in  the  first  transport  of  passion,  when 
under  that  highest  and  strongest  provoca- 
tion, is  in  law  criminal.  It  is  manslaugh- 
ter, the  lowest  form  of  criminal  homicide; 
not  murder.  The  adulterer,  under  our  law, 
has  a  right  to  live;  and  the  injured  husband 
has  no  legal  right  to  kill  him,  even  in  the 
first  transport  of  passion  aroused  by  finding 
him  in  the  act.  To  have  the  effect  of  reduc- 
ing the  homicide  from  murder  to  man- 
slaughter, the  husband  must  find  the  adul- 
terer in  the  act  of  adultery.  The  finding 
may  be  by  any  such  observation  of  the  cir- 
cumstances and  of  the  situation  of  the  guil- 
ty parties  as  justifies  the  belief  that  adul- 
tery is  being  committed.  Knowledge  that 
the  adultery  is  at  the  time  being  committed 
is  sufficient;  but  if  the  husband,  merely 
hearing  that  the  adultery  had  already  been 
accomplished,  or  merely  observing  the  situ- 
ation which  leads  to  the  belief  that  adultery 
has  been  accomplished,  pursues  and  kills 
the  offender,  it  will  be  murder.  The  wit- 
nessing of  a  passing  fact  is  regarded  as  hav- 
ing a  greater  tendency  to  excite  a  transport 
of  passion  than  the  mere  hearing  or  the 
mere  belief  that  it  has  been  accomplished. 
If,  in  fact,  no  adultery  was  going  on,  and 
the  husband  is  mistaken  as  to  the  fact, 
though  the  circumstances  were  such  as  to 
justify  a  belief,  even,  of  adultery,  the  of- 
fense would  not  be  reduced  to  manslaughter. 
The  husband  must  judge  at  his  peril  that 
the  jury  may  find  that  he  was  mistaken,  and 
so  find  him  guilty  of  murder  instead  of 
manslaughter."  There  are  inconsistent  ex- 
pressions in  these  instructions,  but  it  is  to 
be  presumed  that  those  used  last  were  ac- 
cepted by  the  jury  as  controlling,  and  they 
were  the  least  favorable  to  the  accused.  In 
case,  then,  they  believed  so  much  of  the  de- 
fendant's testimony  as  described  the  cir- 
cumstances in  which  he  found  his  wife  and 
Goering  together,  and  the  effect  which  they 
produced,  and  were  reasonably  calculated  to 
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produce,  upon  his  mind,  but  disbelieved  hi* 
statement  that  the  gun  was  accidentally  dis- 
charged, the  charge  gave  them  to  under- 
stand that,  if  the  act  of  adultery  was  not. 
in  fact  committed,  the  killing  was  murder. 
The  law  justifies  a  jury  in  calling  it  man- 
slaughter when,  on  finding  his  wife  in  the 
act  of  adultery,  a  man,  in  the  first  transport 
of  passion,  kills  her  paramour.  This  is  be- 
cause from  a  sudden  act  of  this  kind,  com- 
mitted under  the  natural  excitement  of  feel- 
ing induced  by  so  gross  an  outrage,  malice, 
which  is  a  necessary  ingredient  of  the  crime 
of  murder,  cannot  fairly  be  implied.  The 
excitement  is  the  effect  of  a  belief,  from 
ocular  evidence,  of  the  actual  commission* 
of  adultery.  It  is  the  belief,  so  reasonably 
formed,  that  excites  the  uncontrollable  pas- 
sion. Such  a  belief,  though  a  mistaken  oner 
is  calculated  to  induce  the  same  emotions 
as  would  be  felt  were  the  wrongful  act  in* 
fact  committed. 

The  crime  of  murder  in  the  second  de- 
gree, under  our  statute,  rests  upon  implied 
malice.  It  is  not  sufficient  to  establish 
merely  a  criminal  intent  followed  by  a 
homicide.  Malice  is  not  to  be  implied  if  the 
fatal  act  were  the  sudden  result  of  what  the 
law  deems  either  a  sufficient  provocation  or 
an  uncontrollable  passion  naturally  excited 
by  the  circumstances  of  the  occasion.  State 
v.  Johnson,  41  Conn.  584,  587,  588.  The 
law  deems  a  husband's  passion,  excited  by 
surprising  his  wife  in  the  act  of  adultery, 
so  far  uncontrollable,  from  the  frailty  of 
human  nature,  that,  if  he  kill  her  paramour 
on  the  impulse  of  the  moment,  and  no  ac- 
tual malice  is  disclosed,  none  ought  to  be 
implied.  He  is  not  justified;  but  he  is  not 
a  murderer.  The  reason  of  this  rule  of  law 
being  the  existence  of  an  uncontrollable  pas- 
sion, naturally  induced,  it  must  logically 
follow  that  it  suffices  if  such  a  passion  has 
been  naturally  induced  in  the  mind  of  the 
slayer  by  the  sight  of  his  wife  in  the  em- 
brace of  the  man  whom  he  killed,  and  a  rea- 
sonable belief  of  her  guilt,  formed  under  cir- 
cumstances such  as  those  to  which  the  ac- 
cused testified  in  the  present  case.  If  the 
jury  believed  this  testimony,  or  so  much  of 
it  as  showed  a  state  of  facte  which,  in  their 
opinion,  justified  and  produced  a  reasonable 
belief  on  the  part  of  the  accused  that  adul- 
tery was  being  committed  when  the  shot  was 
fired,  then,  there  having  been  no  proof  of 
actual  malice,  although  they  may  also  have 
believed  that  it  was  fired  intentionally,  the 
natural  excitement  of  passion  and  want  of 
premeditation  make  the  offense  manslaugh- 
ter. Morris  v.  Piatt,  32  Conn.  75,  83. 
There  is  error. 

The  judgment  is  set  aside,  and  a  new 
trial  is  ordered. 

Torrance  and  Hall,  J  J.,  concur.  An* 
drews,  Ch.  J.,  and  Hamersley,  J.,  dis- 
sent. 

Hamersley,  J.,  dissenting: 

The  particular  passage  of  the  charge 
claimed  to  be  erroneous  is  this:  "If  in  fact 
no  adultery  was  going  on,  and  the  husband 
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It  mistaken  as  to  the  fact,  though  the  cir- 
cumstances were  such  as  to  justify  a  belief, 
even,  of  adultery,  the  offense  would  not  be 
reduced  to  manslaughter."  The  statement 
is  correct.  The  particular  form  of  man- 
slaughter the  court  was  called  upon  to  ex- 
plain was  this :  An  intentional  killing  in  a 
transport  of  passion  induced  by  an  imme- 
diate wrong  done  to  the  killer  by  the  person 
killed,  which  the  law  deems  to  be  of  such 
nature  that  the  ordinary  man  is  unable,  un- 
der the  first  sting  of  its  infliction,  to  control 
a  natural  impulse  to  punish  the  offender. 
Such  an  injury,  if  unprovoked,  constitutes 
a  provocation  which  may  render  the  imme- 
diate killing  of  the  offender,  in  the  transport 
of  sudden  anger  caused  by  the  injury  re- 
ceived, manslaughter,  and  not  murder.  It 
is  a  principle  common  to  most  systems  of 
jurisprudence,  arising  from  essential  con- 
ditions of  life,  that  the  punishment  for  un- 
justifiable, intentional  killing  should  be  less 
severe  when  the  fatal  blow  is  impelled  by  a 
transient  rage,  reasonably  induced  by  and 
immediately  following  a  wrongful  act  done 
by  the  person  killed  to  the  slayer.  Such 
wrongful  act  constitutes  legal  provocation, 
which  demands  the  milder  punishment;  that 
is,  under  our  law  reduces  murder  to  man- 
slaughter. It  should,  however,  be  remem- 
bered that  to  call  for  the  milder  punishment 
the  killing  must  be  in  fact  the  result  of  a 
sudden  rage,  difficult  for  the  ordinary  man 
to  control,  directly  induced  by  a  grievous 
injury.  If  in  fact  it  is  the  result  of  the 
cruel  spirit  of  revenge  that  must  have  life 
for  a  wrong,  it  is  murder,  no  matter  what 
the  provocation  may  be.  In  drawing  the 
line  between  the  crimes  of  murder  and  man- 
slaughter, the  law  repels  the  notion  that 
killing  in  revenge  can  be  less  than  murder. 
The  cases  in  which  particular  facts  have 
been  held  to  show  legal  provocation  point  to 
a  principle,  common  to  all,  by  which  each 
is  determined,  and  suggests  its  foundation, 
namely,  when  the  mind  of  the  slayer  is  not 

Sossessed  by  that  conscious  cruelty  indicated 
v  voluntary  killing,  but  by  a  sudden  tran- 
sient rage,  being  the  natural  product  of  an 
injury  then  done  to  him  by  the  person  killed, 
the  offense  may  be  manslaughter.  Mere 
rage  is  insufficient.  It  must  arise  directly 
from  an  injury  then  received,  which  must  be 
as  real  as  that  caused  by  a  severe  battery. 
Mere  insult  is  insufficient  in  law  to  pro- 
duce this  rage,  unless  it  involve  some  griev- 
ous injury;  not  a  fanciful  one,  such  as  may 
result  from  mocking  words  or  gestures,  but 
a  substantial  injury,  such  as  may  be  caused 
in  some  conditions  of  life  by  an  unpunished 
personal  affront,  or  such  as  may  be  suffered 
by  a  husband  or  father  in  the  degradation  of 
his  wife  or  child.  It  is  the  combination  of 
adequate  insult  and  injury  received,  of  sud- 
den and  uncontrollable  transient  rage  there- 
by naturally  produced,  and  of  unlawful 
killing  directly  resulting  from  that  rage, 
which  marks  such  killing  as  manslaughter. 
The  essence  of  the  common  law,  as  affecting 
the  distinction  between  murder  and  man- 
slaughter (excluding  some  arbitrary  tests), 
is  thin:  Murder  implies  the  presence  aa 
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dominating  a  voluntary  act  causing  death 
of  an  inhuman  or  unnaturally  cruel  state 
of  mind;  manslaughter  implies  its  absence. 
It  is  thus  stated  by  Lord  Holt  in  1707: 
"He  that  doth  a  cruel  act  voluntarily  doth 
it  of  malice  prepensed."  Reg.  v.  Maw- 
gridge,  1  Kelyng,  119  et  seq.  Sir  J.  F.  Ste- 
phen characterizes  this  definition  of  malice- 
aforethought  as  correct  and  happy,  and  with 
the  insertion  of  the  words  "or  cruelly  reck- 
less" as  solving  nearly  all  questions  as  to> 
the  distinction  between  murder  and  man- 
slaughter. 1  Stephen,  History  Crim.  Law 
Eng.  pp.  70,  73.  Russell  thus  explain* 
what  may  be  involved  in  a  cruel  act  ?  "Vio- 
lent acts  of  resentment  bearing  no  propor- 
tion to  provocation  or  insult  are  barbarous,, 
proceeding  rather  from  brutal  malignity 
than  human  frailty;  and  barbarity  will 
often  make  malice,"  1  Russell,  Grimes.  In- 
tentional lawful  killing  is  necessarily  a 
cruel  act,  which  implies  murder;  but  when 
the  person  killed  is  himself  the  aggressor 
through  giving  a  provocation  adequate  to> 
produce  a  sudden  anger  and  impulse  to* 
punish  the  wrong,  sufficient  to  dominate  the 
will  of  the  killer,  the  inherent  cruelty  of  the 
act  is  so  far  modified  as  to  make  the  of- 
fense manslaughter.  Provocation,  there- 
fore, is  legally  effective,  because,  for  the  mo- 
ment it  prevents,  subdues,  or  excludes  from 
the  mind  of  the  criminal  actor  that  unnat- 
ural cruelty  which  is  the  earmark  of  murder 
through  the  controlling  presence  of  natural 
rage  immediately  induced  by  an  adequate* 
injury.  The  essential  test  of  an  adequate* 
injury  is  its  inherent  and  judicially  known 
capacity,  under  existing  social  conditions, 
to  cause  such  rage,  as  a  rule,  when  inflicted 
on  the  ordinary  man.  The  conditions  to 
which  this  part  of  the  charge  applied  were 
these:  (1)  An  admittedly  intentional,  un- 
lawful killing;  (2)  in  a  transport  of  rage; 
(3)  induced  by  an  injury  and  insult  done  to> 
the  defendant  by  adultery  committed  with 
his  wife  in  his  presence.  To  make  the  of- 
fense manslaughter,  the  injury  must  have* 
been  done.  Intentional  unlawful  killing  in 
a  rage  is  murder,  and  not  manslaughter. 
Anger  thirsting  for  the  blood  of  an  enemy 
is  in  itself  an  earmark  of  murder,  no  lesa 
than  revenge  or  brutal  ferocity;  but  when 
it  is  provoked  by  the  wrongful  act  of  the 
person  slain,  who  thus  brings  upon  himself 
the  fatal  blow,  given  in  the  first  outbreak 
of  rage,  caused  by  himself,  the  offense  ia 
manslaughter;  not  only  because  the  volun- 
tary act  is,  In  a  way,  compelled  by  an  un- 
governable rage,  but  also  because  the  victim 
is  the  aggressor ;  and  his  wrong,  although  it 
cannot  justify,  may  modify,  the  nature  of 
the  homicide  thus  induced.  The  court 
therefore  correctly  told  the  jury  that,  to 
make  the  offense  manslaughter,  the  injury 
claimed  as  a  provocation  must  have  in  fact 
been  done.  Our  law  of  homicide  recognizes 
no  provocation  as  legally  competent  to  so 
modify  the  cruelty  of  intentional,  unlawful 
killing  as  to  reduce  the  offense  to  man- 
slaughter, except  the  provocation  involved 
in  an  actual  and  adequate  injury  and  insult. 
A  different  rule  of  provocation  applies  when 
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the  killing  is  not  intentional;  as  where  it 
results  from  the  use  of  force,  not  intended, 
and  not  naturally  adapted,  to  cause  death. 
But  where  the  killing  is  both  intentional  and 
unlawful,  the  only  legal  provocation  is  that 
given  by  an  actual  injury  and  insult. 

The  decision  of  the  majority  of  the  court 
is  based  on  the  assertion  that  the  intentional 
unlawful  killing  of  an  innocent  person  who 
has  done  the  slayer  no  wrong  may  be  man- 
slaughter; or,  in  other  words,  an  actual  in- 
jury done  to  the  slayer  is  not  essential  in 
order  to  reduce  such  killing  from  murder  to 
manslaughter.  I  find  no  authority  in  our 
law  for  this  assertion.  During  the  three 
centuries  in  which  the  distinction  between 
the  crime  of  murder  and  that  of  manslaugh- 
ter has  been  developed  and  established,  there 
is,  so  far  as  I  have  been  able  to  discover, 
no  dictum,  or  jurist,  or  decision  of  court 
which  has  failed  to  recognize  the  necessity 
•of  an  actual  injury  and  insult  given  by  the 
killed  and  suffered  by  the  killer  as  necessary 
to  the  reduction  of  intentional  unlawful 
killing  from  murder  to  manslaughter.  It 
seems  to  me  unquestionable  that  the  deci- 
sion involves  a  clean-cut  and  radical  change 
of  existing  law.  I  think  such  a  change 
would  be  unwise,  and  inconsistent  with  the 
•considerations  of  public  policy  that  under- 
lie our  law  of  homicide.  It  is,  however, 
unnecessary  to  discuss  the  wisdom  of  the 
change,  for  it  is  one  within  the  province  of 
the  legislature,  and  not  of  the  court,  to 
make.  The  only  authority  cited  in  the 
opinion  of  Judge  Baldwin  as  supporting  its 
position  that  a  belief  in  an  injury  may  be 
equivalent  in  effect  in  this  case  to  an  ac- 
tual injury,  is  the  case  of  Morris  v.  Piatt, 
32  Conn.  75,  85.  If  the  court  may  properly 
•change  the  law  heretofore  clearly  established 
so  that  an  honest  belief  in  an  imaginary  in- 
jury can  make  manslaughter  of  murder, 
then  there  is  no  need  for  the  citation  of  au- 
thority. Its  ipse  dixit  is  sufficient.  But 
as  the  law  stands  the  case  cited  is  wholly 
irrelevant.  In  Morris  v.  Piatt  the  court 
was  dealing  with  a  homicide  claimed  to  have 
been  committed  in  the  exercise  of  the  right 
of  self-defense,  and  correctly  stated  the  law 
applicable  to  such  a  case,  namely,  killing 
in  self-defense  is  not  a  crime.  The  right  of 
self-defense  includes  the  right  of  protection 
against  a  reasonably  apprehended  danger, 
otherwise  the  right  of  self-defense  would  in 
most  cases  be  an  impotent  right.  A  well- 
grounded  apprehension  of  danger,  as  well 
as  a  certainly  existing  danger,  may  justify 
a  killing  in  self-defense.  The  lawfulness  of 
the  act  Is  determined,  not  by  the  fact  of  an 
actually  existing  danger,  but  by  the  fact  of 
an  honest,  reasonable,  and  well-grounded  be- 
lief in  its  existence.  In  this  case  the  court 
is  dealing  with  an  admittedly  intentional 
and  unlawful  killing.  The  crime  is  murder 
unless  the  person  so  intentionally  killed  had 
Tii  in  self  given  a  provocation  consisting  in  an 
actual  grievous  injury  and  insult.  There 
is  no  analogy  between  the  two  cases.  The 
principle  governing  the  former  case,  that 
the  right  of  self-defense  justifies  killing  done 
to  prevent  a  reasonably  apprehended  dan 
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£er,  is  well  settled.  The  principle  govern- 
ing this  case,  that  intentional  unlawful  kill- 
ing is  murder  unless  provoked  by  an  ade- 
quate injury  and  insult,  is  equally  well  set- 
tled. The  argument  of  the  opinion  seems  to 
be  this:  A  reasonable  belief  in  an  existing 
danger  may  justify  killing  in  self-defense, 
and  in  such  case  the  reasonable  belief  is 
equivalent  to  the  fact  of  existing  danger; 
ergo,  a  reasonable  belief  in  a  nonexisting  in- 
jury is  equivalent  to  the  actual  injury  es- 
sential to  reduce  the  crime  of  intentional 
unlawful  killing  from  murder  to  manslaugh- 
ter. Such  logic  is  not  convincing.  It  is 
plain  that,  unless  the  alteration  in  the  law 
announced  in  the  majority  opinion  is  jus- 
tillable,  the  error  imputed  to  the  charge  can- 
not be  sustained.  That  alteration  provides 
that  intentional,  unlawful  killing,  done  in 
anger  reasonably  aroused,  may  be  man- 
slaughter, although  the  killer  has  received 
no  injury,  and  the  person  killed  is  innocent 
of  any  wrong.  Such  alteration  seems  to  me 
plainly  unjustifiable.  If  there  is  any  mis- 
take in  the  particular  passage  of  the  charge, 
it  is  the  statement  of  a  general  rule  not 
material  in  the  state  of  evidence  before  the 
jury.  The  only  question  in  respect  to  the 
alleged  injury  claimed  as  a  provocation  was 
the  truth  or  falsity  of  the  testimony  de- 
scribing the  positions  of  the  defendant's 
wife  and  the  deceased  just  prior  to  the  fir- 
ing of  the  fatal  shot.  The  defendant  testi- 
fied that  he  discovered  his  wife  upon  the 
ground,  lying  on  her  back,  with  her  clothes 
up,  and  the  man  in  the  position  detailed,  and 
which  the  finding  says  justified  the  belief 
that  they  were  engaged  in  the  act  of  adul- 
tery. There  was  no  qualifying  evidence.  If 
the  testimony  was  credible,  adultery  had 
been  committed,  and  the  injury  alleged  had 
been  given.  There  was,  therefore,  no  occa- 
sion to  state  the  rule  of  law  applicable  to  a 
state  of  facts  which  might  justify  a  reason- 
able belief  that  adultery  had  been  com- 
mitted, and  also  show  that  in  fact  it  had  not 
been.  The  court  might  properly  have  omit- 
ted reference  to  a  rule  not  applicable  to  the 
state  of  fact  as  claimed;  or,  possibly,  if  the 
reference  were  made,  might  properly  have 
added  that,  if  the  conduct  of  the  deceased 
with  the  prisoner's  wife  did  not  satisfy  the 
jury  that  adultery  had  been  committed,  yet 
the*  conduct  detailed  was  in  itself  a  griev- 
ous injury  and  insult  and  legal  provocation. 
That  such  conduct  is  a  legal  provocation 
seems  to  me -demonstrable,  but  such  question 
is  not  now  involved,  and  no  claim  in  respect 
to  it  is  made.  If  it  were  a  mistake  to  state 
the  rule  of  law  governing  a  case  where  there 
was  a  reasonable  belief  in  adultery  which 
was  in  fact  unfounded,  the  mistake  was 
harmless,  and  would  not  be  less  harmless  if 
the  qualification  suggested  had  been  made. 
The  record  shows  with  certainty  that  the 
only  question  before  the  jury  as  to  this  part 
of  the  case  was  the  credibility  of  the  defend- 
ant's testimony  as  to  the  fact  of  adultery. 
If  credible,  adultery  had  been  committed, 
and  the  offense  was  manslaughter.  Upon 
this  question  the  charge  of  the  court  is 
clear,  full,  and  impartial.    It  could  not  have 
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teen  misunderstood,  and  could  not  have 
feeen  affected  by  the  statement  in  the  gener- 
al definition  of  legal  provocation  as  to  the 
necessity  of  proving  the  fact  of  adultery. 
Neither  court  nor  counsel  contemplated  the 
•contingency  of  the  jury  finding  as  a  fact 
-the  circumstances  under  which  the  parties 
were  claimed  to  have  been  discovered,  and 
also  finding  that  no  adultery  had  been 
•committed.  There  was  no  such  contingency. 
It  involved  an  absurdity  approaching  gro- 
tesqueness,  and  yet  a  new  trial  cannot  be 
lawfully  granted  without  gravely  assuming 
the  probability  of  the  verdict  having  been 
influenced  by  such  an  absurdity.  A  mis- 
take, or  even  an  error,  in  the  passage  of  the 


charge  objected  to,  would  relate  to  a  state 
of  facts  not  before  the  jury,  was  rendered 
harmless  by  those  portions  of  the  charge  di- 
rectly dealing  with  the  evidence,  and  could 
not  have  affected  the  conclusion  of  the  jury. 
The  defendant  has  had  a  fair  trial.  The 
charge  of  the  court  is  correct  in  law,  full 
and  impartial  in  its  review  of  the  evidence 
and  presentation  of  all  claims  made  by  the 
parties;  and,  even  if  the  passage  objected 
to  might  properly  have  been  omitted  or 
qualified,  there  is  no  ground  for  a  new  trial. 
State  v.  Griswold,  73  Conn.  95,  100,  46  Atl. 
829.  I  think  there  is  no  error,  and  that  a 
new  trial  should  be  denied. 
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W.  A.  SIFERS,  Respt., 
v. 

0.  P.  JOHNSON,  Appt. 
( Idaho ) 

♦A  statute  making  It  unlawful  to  nerd 
or  araae  iheep  within  2  miles  of  an  In- 
habited dwelling,  and  making  the  owner  of 
sheep  so  herded  or  grased  liable  for  damages 
to  the  Injured  party,  Is  a  valid  exercise  of 
the  police  power  of  the  state,  and  not  uncon- 
stitutional. 

(Btooktloger,  J.,  dia$ent$.) 

(June  21,  1901.) 

APPEAL  by  defendant  from  a  judgment  of 
the  District  Court  for  Blaine  County  in 
favor  of  plaintiff  in  an  action  brought  to 
recover  the  statutory  penalty  for  pasturing 
eheep  within  a  certain  distance  of  plaintiff's 
house.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Guy  C.  Barnum,  for  appellant: 

The  2-mile  limit  mentioned  in  §  1210, 
Idaho  Rev.  Stat.,  does  not  apply  to  this 
•case. 

The  language  of  said  section  is:  "It  is 
sot  lawful  for  any  person  owning  or  having 
charge  of  sheep  to  herd  the  same  or  permit 
them  to  be  herded  on  the  land  or  possessory 
claims  of  other  persons,  or  to  herd  the  same 
or  permit  them  to  graze  within  2  miles 
of  the  dwelling  house  of  the  owner  or  own- 
ers of  such  possessory  claim." 

A  claim  is  the  possession  of  a  settler  upon 
the  wild  lands  of    the    government  of  the 

•Headnote  by  Quablbs,  Ch.  J. 

Note. — For  a  case  in  this  series  as  to  va- 
Udity  of  statute  making  It  unlawful  to  permit 
nogs  to  run  at  large,  see  Halgh  v.  Bell  (W. 
Va.)  81  L.  R.  A.  131. 

As  to  owner's  liability  fer  trespassing  cattle 
In  general,  see  note  to  Bulplt  v.  Matthews 
(111.)  22  L.  R.  A.  55. 

As  to  validity  of  statutory  regulations  as  to 
Infected  animals,  see  Grimes  v.  Eddy  (Mo.)  26 
L.  R.  A.  688,  and  note;  and  State  v.  Rasmussen 
(Idaho)  52  L.  R.  A.  78. 
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United  States, — the  lands  which  such  a 
settler  holds  possession  of. 

Bouvier,  Law  Diet.;  McOinnie  v.  Fried- 
man, 2  Idaho,  301,  17  Pac.  635. 

Plaintiff's  dwelling  house  is  not  that  of 
an  owner  of  a  possessory  claim. 

Mr.  It.  It.  Sullivan,  for  respondent: 

Under  the  provisions  of  §  1210,  it  is  made 
unlawful  for  any  person  owning  or  having 
charge  of  sheep  to  herd  them  or  permit  them 
to  be  herded  on  the  land  or  possessory  claim* 
of  other  persons,  and  the  latter  part  of  said 
section  is  clearly  intended  to  prevent  the 
grazing  or  herding  of  sheep  witnin  2  miles 
of  the  dwelling  house  of  the  owner  of  such 
land,  whether  he  has  the  title  in  fee,  or  is  in 
possession  of  such  land  under  the  public  land 
laws  of  the  United  States. 

A  reasonable  police  regulation  has  been 
established  for  the  protection  of  the  rights 
of  the  farmers  of  the  state,  and  for  the  pre- 
servation of  the  peace  and  good  order  of 
society. 

State  v.  Harrington,  68  Vt.  622,  34  L.  R. 
A.  100,  35  Atl.  515;  Kimmish  v.  Ball,  129 
U.  S.  217,  32  L.  ed.  695,  2  Inters.  Com.  Rep. 
407,  9  Sup.  Ct  Rep.  277;  1  Tiedeman,  State 
&  Federal  Control  of  Persons  &  Property, 
p.  1. 

Quarlea,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  plaintiff  commenced  this  action  in  the 
justice's  court  of  Soldier  precinct,  in  Blaine 
county,  to  recover  damages  from  the  defend- 
ant by  reason  of  trespass  committed  by 
sheep  belonging  to  and  under  the  control  of 
the  defendant  upon  the  premises,  and  within 
2  miles  of  the  same.  The  plaintiff  recovered 
judgment,  and  the  defendant  appealed  to  the 
district  court;  and  upon  a  trial  in  the  dis- 
trict court  plaintiff  recovered  a  verdict  for 
$100  damages,  upon  which  a  judgment  was 
entered  in  favor  of  the  plaintiff  and  against 
the  defendant  for  the  sum  of  $100  and  costs. 
Defendant  then  moved  for  a  new  trial,  which 
being  denied,  he  appealed  from  the  order 
denying  a  new  trial  and  from  the  judgment. 

It  appears  from  the  record  that  the  re- 
spondent owns  the  lands  upon  which  he  re- 
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■ides  and  which  he  farms  in  fee  simple;  that 
he  has  his  said  lands  inclosed,  and,  at  the 
date  of  the  trespass  complained  of,  had  grow- 
ing crops  thereon,  same  being  inclosed  with 
barbed- wire  fences;  that  the  sheep  of  appel- 
lant were  herded  and  grazed  immediately 
around  the  residence  and  farm  of  the  re- 
spondent, and  trespassed  within  his  incis- 
ures; that  a  few  of  the  sheep  died, — some 
within  the  field  of  respondent,  and  Bonie 
very  near  to  his  house, — and  were  permitted 
by  appellant  to  there  remain.  The  damage 
done  to  respondent  was  estimated  at  from 
$100  to  $250  by  the  witnesses,  including  that 
within  his  inclosure,  and  that  to  the  pastur- 
age without,  but  within  2  miles  of  his  dwell- 
ing. The  evidence  also  shows  that  appel- 
lant had  five  bands  of  sheep— about  2,000  in 
each  band — grazing  within  2  miles  of  the 
dwelling  of  the  respondent,  and  so  destroyed 
the  pasturage  that  cattle  and  horses  could 
not  exist  there;  that  cows  will  not  graze 
where  sheep  have  been  grazed  the  same 
season.  The  respondent  expostulated  with 
appellant  about  the  latter  grazing  his  bands 
of  sheep  about  and  around  his  dwelling; 
whereupon  appellant  said  to  respondent,  in 
substance,  that  "when  he  was  in  the  cattle 
business  the  sheep  men  ran  sheep  in  on  his 
range  and  destroyed  the  range,  and  he  had 
to  go  out  of  the  cattle  business,  and  now  he 
was  in  the  sheep  business,  and  he  didn't 
know  any  way  for  us  to  do  but  to  take  our 
medicine."  It  appears  that  the  jury  took 
into  consideration  both  the  damages  that 
respondent  sustained  by  reason  of  the  sheep 
trespassing  within  his  fields  and  those  sus- 
tained by  Trim  by  reason  of  the  sheep  being 
grazed  within  2  miles  of  his  dwelling. 

Sections  1210-1212,  Idaho  Rev.  Stat  are 
as  follows: 

"Sec.  1210.  It  is  not  lawful  for  any  per- 
son owning  or  having  charge  of  sheep  to  herd 
the  same,  or  permit  them  to  be  herded  on 
the  land  or  possessory  claims  of  other  per- 
sons, or  to  herd  the  same  or  permit  them  to 
graze  within  2  miles  of  the  dwelling  house  of 
the  owner  or  owners  of  such  possessory 
claims. 

"Sec.  1211.  The  owner  or  the  agents  of 
such  owner  of  sheep  violating  the  provisions 
of  the  last  section,  on  complaint  of  the  party 
or  parties  injured  before  any  justice  of  the 
peace  for  the  precinct  where  either  of  the 
interested  parties  may  reside,  is  liable  to 
the  party  injured  for  all  damages  sustained; 
and  if  the  trespass  be  repeated,  is  liable 
to  the  party  injured  for  the  second  and  every 
subsequent  offense  in  double  the  amount  of 
damages  sustained. 

"Sec  1212.  When  the  owner  or  the  agent 
of  such  owner  of  sheep  found  trespassing 
upon  the  land  or  possessory  claims  of  an- 
other, or  within  2  miles  of  the  dwelling 
house  of  the  claimant  or  occupant  of  such 
possessory  claim,  is  unknown  to  the  party 
injured  by  such  trespass,  all  sheep  so  tres- 
passing may  be  treated  as  estrays." 

It  is  contended  by  appellant  that  these 
statutes  are  unconstitutional  and  void.  Ap- 
pellant also  contends  that,  if  these  sec- 
tions are  held  valid,  they  do  not  apply  to 
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this  case,  for  the  reason  that  the  respondent 
owned  the  land  upon  which  his  dwelling  was 
situated,  and  the  same  was  not  upon  a  pos- 
sessory claim.  The  latter  contention  is  not 
tenable,  as  the  legislature  evidently  intended 
to  protect  settlers  from  the  injury  and  an- 
noyance of  having  sheep  herded  and  grazed 
around  their  habitations,  whether  they  pos- 
sessed the  same  absolutely  and  had  title- 
thereto,  or  held  only  by  mere  naked  posses- 
sion. The  other  contention  raises  the  seri- 
ous question  in  the  case.  As  we  view  it,, 
this  is  purely  a  question  of  police  power. 
The  police  power  of  the  state  is  very  great* 
Under  it  many  things  may  be  done  which  at 
first  glance  seem  to  infringe  upon  natural 
and  civil  rights.  The  protection  of  health, 
prevention  and  suppression  of  nuisances, 
controlling  the  conduct  of  business  which 
affects  others  not  engaged  in  the  same,  the 
preservation  of  the  public  peace,  and  protec- 
tion of  the  public  welfare  are  legitimate  sub- 
jects calling  for  the  exercise  of  the  police 
power  of  the  state.  Judge  Cooley,  in  his 
work  upon  Constitutional  Limitations,  6th 
ed.,  at  page  704,  says:  "The  police  of  a 
state,  in  a  comprehensive  sense,  embraces  its 
whole  system  of  internal  regulation,  by 
which  the  state  seeks,  not  only  to  preserve 
the  public  order  and  to  prevent  offenses 
against  the  state,  but  also  to  establish  for 
the  intercourse  of  citizens  with  citizens 
those  rules  of  good  manners  and  good  neigh- 
borhood which  are  calculated  to  prevent  a 
conflict  of  rights,  and  to  insure  to  each  the 
uninterrupted  enjoyment  of  his  own,  so  far 
as  is  reasonably  consistent  with  a  like  en- 
joyment of  the  rights  of  others."  The  same 
author,  at  page  705,  quotes  from  Chief  Jus- 
tice Shaw,  in  Cam.  v.  Alger,  7  Cush.  53,  with 
approval,  this  language:  "We  think  it  is 
a  settled  principle,  growing  out  of  the  na- 
ture of  well-ordered  civil  society,  that  every 
holder  of  property,  however  absolute  and  un- 
qualified may  be  his  title,  holds  it  under  the 
implied  liability  that  his  use  of  it  shall  not 
be  injurious  to  the  equal  enjoyment  of  others 
having  an  equal  right  to  the  enjoyment  of 
their  property,  nor  injurious  to  the  rights 
of  the  community.  .  .  .  Rights  of  prop- 
erty, like  all  other  social  and  conventional 
rights,  are  subject  to  such  reasonable  limi- 
tations in  their  enjoyment  as  shall  prevent 
them  from  being  injurious,  and  to  such  rea- 
sonable restraints  and  regulations  estab- 
lished by  law  as  the  legislature,  under  the 
governing  and  controlling  power  vested  in 
them  by  the  Constitution,  may  think  neces- 
sary and  expedient."  At  page  743  the  said 
author  says:  "The  most  proper  business 
may  be  regulated  to  prevent  its  becoming  of- 
fensive to  the  public  sense  of  decency,  or 
for  any  other  reason  injurious  or  danger- 
ous." In  his  work  upon  State  and  Federal 
Control  of  Persons  and  Property,  Mr.  Tiede- 
man,  at  page  83S,  says :  "In  every  state  the 
keeping  of  live  stodk  is  under  police  regula- 
tion. .  .  .  The  clash  of  interest  between 
stock  raising  and  farming  calls  for  the  in- 
terference of  the  state  by  the  institution  of 
police  regulations;  and  whether  the  regula- 
tions shall  subordinate  the  stock-raising  in- 
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terest  to  that  of  farming,  or  vice  versa,  in 
the  case  of  an  irreconcilable  difference,  as 
is  the  case  with  respect  to  the  going  at  large 
of  cattle,  is  a  matter  for  the  legislative  dis- 
cretion, and  is  not  a  judicial  question.  In 
the  exercise  of  this  general  power  of  con- 
trol over  the  keeping  of  live  stock,  the  state 
or  municipal  corporation  may  prohibit  al- 
together the  running  at  large  of  such  ani- 
mals, and  compel  the  owners  to  keep  them 
within  their  own  inclosures."  Inasmuch  as 
the  legislature  may  prohibit  the  running  at 
large  of  live  stock,  we  see  no  reason  why  it 
should  be  held  that  it  may  not  prohibit  the 
running  at  large  altogether  of  certain  live 
stock,  nor  why  certain  live  stock  (for  in- 
stance, sheep)  should  not  be  forbidden  to  be 
herded  within  2  miles  of  the  dwelling  of 
a  settler.  We  have  statutes  which,  in  effect, 
prohibit  hogs  from  running  at  large.  See 
|§  1340  to  1344,  inclusive,  Rev.  Stat,  where- 
in it  is  provided  that  the  owner  or  occu- 
Sant  of  premises  need  not  fence  against 
ogs;  that  the  owner  of  hogs  that  trespass 
upon  the  inclosure  of  others  is  liable  for 
damages;  for  the  impounding  of  trespassing 
hogs,  etc:.  These  statutes,  like  those  in  ques- 
tion here,  were  enacted  to  protect  the  farm- 
ers from  annoyance  and  injury  caused  by 
the  trespassing  of  hogs,  and  to  save  them  ex- 
pense in  fencing  against  hogs.  It  is  a  mat- 
ter of  common  knowledge  and  experience 
that  a  fence  will  keep  out  cattle  ana  horses 
that  will  not  sheep  or  hogs.  It  is  evident 
that  in  passing  the  statutes  cited,  relative 
to  the  running  at  large  of  hogs,  and  the 
herding  and  grazing  of  sheep  within  2  miles 
of  dwelling  houses,  the  legislature  intended 
to  further  the  public  good  and  preserve  the 
peace,  by  preventing  those  conflicts  which 
would  naturally  result  from  the  herding  of 


sheep  about  the  dwellings  of  settlers.  The 
statutes  were  intended  to  promote  the  pub- 
lic good  and  avoid  danger  and  injury  to  the 
citizen.  They  were  also  evidently  intended 
to  protect  the  health  of  the  settlers,  and  as 
those  questions  are  of  legislative  discretion, 
and  not  judicial,  we  are  not  authorized  to 
hold  the  statutes  unconstitutional. 

It  is  contended  by  the  appellant  that  every 
citizen  has  the  right  to  pasture  the  public 
domain,  and  that,  if  the  statutes  in  ques- 
tion are  held  valid,  it  amounts  to  taking 
property  without  due  process  of  law.  There 
is  nothing  in  this  contention.  We  know  of 
no  statute  enacted  by  Congress  which  grants 
the  citizen  the  right  of  pasturage  upon  the 
public  domain,  and  counsel  for  appellant 
cites  no  such  statute.  Citizens  graze  their 
stock  upon  the  public  domain  by  sufferance 
of  the  general  government,  and  not  by  vir- 
tue of  any  vested  right.  When  Idaho  was 
admitted  into  the  Union  of  states,  she  was 
not  fettered  or  restricted  in  the  exercise  of 
the  police  power  that  attaches  to  statehood 
by  any  provision  in  the  admission  act,  and 
it  cannot  be  reasonably  contended  that,  be- 
cause lands  are  situated  within  her  borders 
that  belong  to  the  general  government,  and 
which  private  parties  are  permitted,  by  suf- 
ferance, to  pasture,  she  is  limited  in  the  ex- 
ercise of  what  would  otherwise  be  legitimate 
police  power.  It  follows  from  what  has 
been  said  that  the  statutes  in  question  are 
valid. 

Finding  no  reversible  error  in  the  record, 
the  order  denying  a  new  trial  and  the  judg- 
ment are  affirmed,  with  costs  of  appeal  to 
the  respondent. 

Sullivan,     J.,     concurs.    Stookalager,. 

J.,  dissents. 


INDIANA  SUPREME  COURT. 


INDIANAPOLIS  UNION  RAILWAY  COM- 
PANY, Appt., 
v. 

John  J.  HOULIHAN. 


( 


Ind. 


) 


1.  The  appellate  court  la  not  precluded 
from  considering;  the  correctness  of 
the  overruling;  of  a  demurrer  to  an 
amended  complaint  by  the  fact  that  the  orig- 
inal and  amended  complaints  as  they  appear 
in  the  transcript  are  alike,  on  the  theory 
that  the  original  complaint  was  erroneously 
copied  where  the  amended  one  should  ap- 
pear, where  the  clerk  has  certified  that  the 
amended  complaint  was  correctly  copied,  and 
his  duty  required  the  copying  of  only  that 
paper. 

S.  That  an  Injury  otm  caused,  by  the 
nea-llsreut  use  of  an  engine  by  a  serv- 
ant In  charge  thereof,  to  another  serv- 


ant of  the  same  corporation,  both  being  at 
the  time  In  the  line  of  duty  as  employees. 
Is  sufficient  to  render  the  employer  liable 
under  a  statute  Imposing  liability  where  In- 
Jury  Is  caused  by  the  negligence  of  any  per- 
son In  the  service  of  such  corporation  who 
has  been  given  charge  of  any  engine,  or  where 
such  injury  Is  caused  by  the  negligence  of  any 
servant  acting  in  the  place  of  the  corporation 
In  that  behalf,  and  the  person  injured  Is  obey- 
ing at  the  time  of  such  Injury  the  order  of 
some  superior  having  authority  to  direct, 
without  showing  that  the  negligent  servant 
represented  the  employer,  or  that  the  In- 
jured one  was  obeying  the  order  of  a  superior. 
A  statute  making  railroad  compan- 
ies liable  to  all  employees  for  Injuries 
caused  by  negligence  of  any  of  their  servants 
In  charge  of  any  signal,  telegraph  office, 
switch  yard,  shop,  round  house,  locomotive 
engine,  or  train,  is  not  unconstitutional  as 
unequal,  but  is  sustainable  as  an  exercise  of 
the  police  power  for  the  protection  of  persons 


Note. — For  other  cases  In  this  series  as  to 
constitutionality  of  statutes  to  protect  health, 
safety,  and  comfort  of  employees,  see  State  v. 
lloskins  (Minn.)  25  L.  R.  A.  759,  and  note; 
Coo  sol  Ida  ted  Coal  &  Mln.  Co.  v.  Floyd  (Ohio) 
64  L.  K.  A. 


25  L.  R.  A.  848,  and  note;  Durkln  v.  Kingston 
Coal  Co.  (Pa.)  29  L.  R.  A.  808 ;  People  v.  Smith 
(Mich.)  32  L.  R.  A.  853,  and  note;  Re  Morgan 
(Colo.)  47  L.  R.  A.  52;  and  Chicago,  W.  &  V. 
Coal  Co.  v.  People  (111.)  48  L.  R.  A.  554. 
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exposed  to  dangerous  agencies  In  the  hands 
of  others. 

4.  'One  In  charge  of  a  locomotive  en- 
gine Is  negfllsrent  In  running;  It  at 
2ft  miles  an  boar,  without  warning,  past 
a  place  where  he  knows  It  is  the  duty  of  an 
employee  to  cross  the  track  to  receive  the  re- 
port of  a  train  then  passing,  and  whose  view 
along  the  track  is  obstructed  by  posts  and 
weeds. 

ft.  Where  a  railway  company  Is  by 
statute  made  liable  for  tbe  nes;lisrenee 
of  its  engineer,  an  averment  that  Its  negli- 
gence was  the  cause  of  an  Injury  will  Include 
the  negligence  of  the  engineer. 

tt.  Tbe  consideration  for  a  release  by 
an  Injured  employee  to  his  employer,  ex- 
pressed as  being  "In  consideration  of  the  em- 
ployer's agreement  to  pay  physician's  and 
hospital  charges"  and  a  specified  cash  pay- 
ment to  the  employee,  is  contractual,  so  that 
it  cannot  be  contradicted  by  parol. 

(June  6,  1901.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Boone  County 
in  favor  of  plaintiff  in  an  action  brought 
to  recover  damages  for  personal  injuries  al- 
leged to  have  been  caused  by  negligence  for 
which  defendant  was  responsible.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  8.  M.  Ralston,  O.  M.  Zioa, 
and  Baker  *  Daniels,  for  appellant: 

If  the  amended  complaint  is  construed 
as  counting  upon  a  common-law  liability, 
it  is  bad,  because: 

1.  The  alleged  defects  in  the  defendant's 
railroad  track,  as  respects  obstructions  to 
view,  etc.,  along  the  side  of  the  track,  were 
open  to  view  and  necessarily  known  to  the 
plaintiff. 

Hattavxiy  v.  Atlanta  Bteel  d  Tin-Plate  Co. 
155  lnd.  507,  58  N.  E.  718;  Wabash  R.  Co. 
v.  Ray,  152  lnd.  302,  51  N.  E.  920;  Griffin 
v.  Ohio  d  M.  R.  Co.  124  lnd.  326,  24  N.  E. 
888;  Swanson  v.  Lafayette,  134  lnd.  625, 
33  N.  E.  1033;  Big  Creek  Stone  Co.  v.  Wolf, 
138  lnd.  496,  38  N.  E.  52. 

2.  Any  negligence  of  the  defendant's  engi- 
neer, if  such  be  averred,  was  the  negligence 
of  a  fellow  servant. 

New  Pittsburgh  Coal  d  Coke  Co.  v.  Peter- 
son, 136  lnd.  398,  35  N.  E.  7 ;  Robertson  v. 
Chicago  d  E.  R.  Co.  146  lnd.  486 ;  45  N.  E. 
655;  Hodges  v.  Standard  Wheel  Co.  152 
lnd.  680,  52  N.  E.  391,  54  N.  E.  383;  Thomp- 
son v.  Citizens'  Street  R.  Co.  152  lnd.  461, 

53  N.  E.  402;  Orgeon  Short  Line  d  U.  N. 
R.  Co.  v.  Frost,  21  C.  C.  A.  186,  44  U.  S. 
App.  606,  74  Fed.  965;  Baltimore  d  O.  R. 
Co.  v.  Camp,  13  C.  C.  A. -233,  31  U.  8.  App. 
213,  65  Fed.  952;  Cincinnati,  N.  O.  d  T.  P. 
R.  Co.  v.  Clark,  6  C.  C.  A.  281,  16  U.  S. 
App.  17,  57  Fed.  125. 

If  the  amended  complaint  is  construed  as 
counting  upon  a  liability  under  the  so-called 
employers'  liability  act  (3  Burns's  Rev. 
Stat.  §  7083)  it  is  bad  upon  demurrer,  be- 
cause : 

1.  The  only  negligence  averred  against 
the  defendant  is  the  negligence  in  furnishing 
"defective  ways,"  and  the  common-law  rule 
that  the  servant  assumes  obvious  risks  is 

54  L.  R.  A. 


equally  applicable  to  a  ease  brought  under 
the  provisions  of  the  employers'  liability 
act  touching  defective  ways. 

Thomas  v.  Quartermaine,  L.  R.  18  Q.  B. 
Div.  685;  Osborne  v.  London  d  N.  W.  JZL 
Co.  L.  R.  21  Q.  B.  Div.  220;  Cunningham 
v.  Lynn  d  B.  Street  R.  Co.  170  Mass.  298, 
49  N.  E.  440;  Donahue  v.  Washburn  d  M. 
Mfg.  Co.  169  Mass.  574,  48  N.  E.  842 ;  Con- 
nelly v.  Hamilton  Woolen  Co.  163  Mass. 
156,  39  N.  E.  787;  Birmingham  R.  d  Elec- 
tric Co.  v.  Allen,  99  Ala.  359,  20  L.  R.  A. 
457,  13  So.  8;  Bridges  v.  Tennessee  Coal,  /. 
d  R.  Co.  109  Ala.  287,  19  So.  495. 

The  "defective  ways"  mentioned  in  the 
amended  complaint  made  a  danger  that 
"was  easily  apparent,  immediately  present, 
and  stood  out  so  prominently  as  to  press 
observation  upon  the  servant  of  ordinary 
intelligence,  and  made  such  danger  a  risk 
of  his  employment  which  plaintiff  assumed." 

Pittsburgh,  C.  C.  d  St.  L.  R.  Co.  ▼. 
Moore,  152  lnd.  345,  44  L.  R.  A.  638,  53  N. 
E.  290;  Indiana,  I.  d  I.  R  Co.  v.  Bundy,  152 
lnd.  590,  53  N.  E.  175;  Veto  York,  C.  d  St. 
L.  R.  Co.  v.  Ostman,  146  lnd.  452,  45  N.  E. 
651;  Pennsylvania  Co.  v.  Finney,  145  lnd. 
551,  42  N.  E.  816. 

2.  The  specific  and  particular  acts  of  the 
defendant's  engineer,  characterized  in  the 
pleading  as  negligent  (in  order  to  bring  the 
case  within  the  provisions  of  the  4th  clause 
of  said  S  7083,  Burns's  Rev.  Stat.),  are  not 
in  law  negligent,  and  were  not  in  fact  the 
proximate  cause  of  plaintiff's  injury. 

Metallic  Compression  Casting  Co.  v. 
Fitchburg  R.  Co.  109  Mass.  277,  12  Am.  Rep. 
689;  Baltimore  d  0.  S.  W.  R.  Co.  v.  Brad- 
ford,  20  lnd.  App.  348,  49  N.  E.  388;  Will- 
iams v.  Chicago  d  A.  R.  Co.  135  HI.  491,  11 
L.  R.  A.  352,  26  N.  E.  661 ;  Randall  v.  Balti- 
more d  O.  R.  Co.  109  U.  S.  478  27  L.  ed. 
1003,  3  Sup.  Ct.  Rep.  322;  Louisville  d  V. 
R.  Co.  v.  Hall,  87  Ala,  708,  4  L.  R.  A.  710, 
6  So.  277;  Port  Royal  d  W.  C.  R.  Co.  v. 
Phinizy,  83  Ga.  193,  9  S.  E.  609 ;  Spioer  v. 
Chesapeake  d  0.  R.  Co.  34  W.  Va.  514,  11 
L.  R.  A.  385,  12  S.  E.  553;  Schackleford  v. 
Louisville  d  H.  R.  Co.  84  Ky.  43;  Thomp- 
son v.  Citizens1  Street  R.  Co.  152  lnd.  461, 
53  N.  E.  462;  Baltimore  d  0.  S.  W.  R.  Co. 
v.  Young,  146  lnd.  374,  45  N.  E.  479 ;  Evans- 
ville  d  T.  H.  R.  Co.  v.  Krapf,  143  lnd.  647, 
36  N.  E.  901. 

3.  Because  it  is  necessary,  under  the  4th 
clause  of  5  7083,  Burns's  Rev.  Stat,  that  a 
complaint  shall  contain  an  allegation  which 
is  wanting  in  the  amended  complaint  here, 
namely,  that  at  the  time  of  the  accident  the 
plaintiff  was  "obeying  or  conforming  to  the 
order  of  some  superior,  at  the  time  of  such 
injury,  having  authority  to  direct." 

The  statute  should  be  interpreted  so  that 
it  shall  stand,  if  possible.  It  is  possible  to 
so  interpret  it  if  the  persons  in  whose  favor 
it  was  enacted  are  persons  that  are  subjected 
to  the  unusual  dangers  of  railroad  opera- 
tion, namely,  all  railroad  employees  who,  in 
the  doing  of  their  work,  do  not  control  their 
own  actions,  but  act  in  conformity  with  the 
order  of  some  superior  employee  who  has 
authority  to  direct. 
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Missouri  P.  R.  Co.  v.  Mockey,  127  U.  S. 
205,  32  L.  ed.  107,  8  Sup.  Ct.  Rep.  1161; 
Pittsburgh,  C.  C.  d  St.  L.  R  Co.  v.  Mont- 
gomery, 152  Ind.  1,  40  N.  E.  582;  Pitts- 
burgh, C.  C.  d  Bt.  L.  R.  Co.  v.  Hosea,  152 
Ind.  412,  53  N.  £.  419;  Gulf,  C.  d  S.  F.  R 
Co.  v.  Ellis,  165  U.  S.  150,  41  L.  ed.  666,  17 
Sup.  Ct.  Rep.  255;  Wilder  v.  Chicago  &  W. 
M.  R.  Co.  70  Mich.  382,  38  N.  W.  280 ;  Hook- 
ing Valley  Coal  Co.  v.  Rosser,  53  Ohio  St. 
12,  29  L.  R.  A.  386,  41  N.  E.  263;  Atchison 
T.  d  8.  F.  R.  Co.  v.  Matthews,  174  U.  S.  96, 
43  L.  ed.  009,  19  Sup.  Ct.  Rep.  609;  Whit- 
coinb  y.  Standard  Oil  Co.  153  Ind.  513,  55 
N.  E.  440. 

There  is  no  averment  in  the  complaint 
that  authorizes  the  inference  that  plaintiff 
was  acting  in  an  emergency. 

It  was  possible  for  nim,  even  within  the 
6  feet  between  the  target  pole  and  the  track, 
to  so  use  his  eyes  and  at  the  same  time  so 
control  his  body  as  not  to  give  up  his  place 
of  safety,  and  yet  ascertain  that  the  engine 
was  coming.  His  failure  so  to  do  was  neg- 
ligence which  contributed  to  his  injury. 

Cincinnati,  I.  Bt.  L.  d  C.  R.  Co.  v.  Long, 
112  Ind.  106,  13  N.  E.  659;  O'Neal  v.  Chi- 
cago d  I.  Coal  R.  Co.  132  Ind.  110,  31  N.  E. 
669;  Pittsburgh,  C.  C.  d  Bt.  L.  R.  Co.  v. 
Froze,  150  Ind.  576,  50  N.  E.  576;  Krenzer 
v.  Pittsburg,  C.  C.  d  Bt.  L.  R  Co.  151  Ind. 
587,  43  N.  E.  649,  52  N.  E.  220;  Thompson 
v.  Citizens'  Street  R.  Co.  152  Ind.  461,  53 
N.  E.  462;  Whitoomb  v.  Standard  Oil  Co. 
153  Ind.  513,  55  N.  E.  440. 

The  plaintiff  testified,  in  effect,  that  he 
did  not  see  the  engine  until  just  at  the  in- 
stant he  was  struck;  that  when  he  stood 
south  of  the  target  pole  he  could  see  an  ob- 
ject upon  the  Belt  track  10  or  15  feet;  that 
as  he  stepped  toward  the  track  he  was 
watching  for  whatever  might  be  there,  aim- 
ing to  see  that  he  was  clear  in  crossing  the 
track.  Taken  together,  these  facts  are  con- 
clusive proof  that  plaintiff  was  guilty  of 
contributory  negligence. 

Lake  Erie  d  W.  R  Co.  v.  Stick,  143  Ind. 
449,  41  N.  E.  365;  Cleveland,  C.  C.  d  St. 
L.  R.  Co.  v.  Miller,  149  Ind.  490,  49  N.  E. 
445;  Sutherland  v.  Cleveland,  C.  C.  d  St.  L. 
R  Co.  148  Ind.  308,  47  N.  E.  624;  Wabash 
Paper  Co.  v.  Webb,  146  Ind.  303,  45  N.  E. 
474;  Babbe  v.  Viele,  148  Ind.  116,  45  N.  E. 
783,  47  N.  E.  1. 

Messrs.  A.  J.  Shelby  and  T.  J.  Terhune, 
with  Messrs.  Addison  C.  Harris  and 
Wymond  J.  Beckett,  for  appellee: 

The  consideration  stated  in  the  writing 
consists  of  two  elements :  ( 1 )  a  cash  pay- 
ment of  $25;  (2)  an  agreement  to  pay  "all 
fees  and  charges  payable  to  physicians  and 
St.  Vincent's  Hospital  for  services  and  care 
rendered  to  said  Houlihan  on  account  of 
said  injuries." 

The  cash  payment  of  $25  is  not  contract- 
ual; the  writing  contains  no  agreement  or 
promise  to  pay  the  same. 

The  mere  agreement  to  pay  a  sum  in  cash, 
without  conditions,  is  never  contractual;  it 
is  a  mere  inattentive  recital.  Money,  being 
the  common  medium  of  exchange  does  not 
evidence  contractual  intention. 
64L.R.A. 


Jackson  v.  Chicago,  St.  P.  d  K.  C.  R.  Co. 

54  Md.  App.  636;  6  Am.  &  Eng.  Enc  Law, 
2d  ed.  p.  755;  Stewart  v.  Chicago  d  E.  I.  R. 
Co.  141  Ind.  55,  40  N.  E.  67. 

Under  the  circumstances  and  conditions 
under  which  the  services  were  rendered  to 
the  appellant  for  which  said  fees  and  charges 
were  made  the  appellant  was  bound  to  pay 
these  fees  and  charges,  or  at  least  appellee 
was  not. 

Terre  Haute  d  I.  R.  Co.  v.  McMurray,  98 
Ind.  358,  49  Am.  Rep.  752;  Ohio  d  M.  R. 
Co.  v.  Early,  141  Ind.  73,  28  L.  R.  A.  546, 
40  N.  E.  257 ;  Toledo,  St.  L.  d  K.  0.  R  Co. 
v.  Mylott,  6  Ind.  App.  438,  33  N.  E.  135. 

Appellant's  agreement  to  pay  these  fees 
and  charges  was  an  agreement  to  pay  its 
own  debt,  which  would  be  no  consideration 
for  the  release. 

6  Am.  &  Eng.  Enc.  Law,  2d  ed.  pp.  693, 
750;  Clark  v.  Waterman,  7  Vt.  76;  Myers 
v.  Dean,  11  Misc.  368,  32  N.  Y.  Supp.  238; 
Richmond  d  D.  R.  Co.  v.  Walker,  92  Ga. 
485.  17  S.  E.  604;  Clark,  Contr.  p.  184; 
Bishop,  Contr.  §  448;  Beaver  v.  Fulp,  136 
Ind.  595,  36  N.  E.  418. 

Without  infringing  the  rule  that  parol 
evidence  is  not  admissible  to  vary  or  con- 
tradict the  terms  of  a  written  instrument, 
parol  evidence  is  always  admissible  to  show 
the  nature  and  qualities  of  the  subject-mat- 
ter to  which  the  instrument  refers. 

Greenl.  Ev.  14th  ed.  §§  277,  282,  286, 
295a;  17  Am.  &  Eng.  Enc  Law,  p.  452; 
Cocke  v.  Blackboum,  57  Miss.  689;  Ransdel 
v.  Moore,  153  Ind.  393,  53  L.  R.  A.  753,  53 
N.  E.  707. 

Under  a  plea  of  no  consideration  it  is  al- 
ways admissible  to  show  by  parol  that  there 
was  no  consideration,  that  there  was  no  legal 
contract. 

Greenl.  Ev.  14th  ed.  §  284;  Cocke  v.  Black- 
bourn,  57  Miss.  689;  Meyer  v.  Casey,  57 
Miss.  615;  Browne,  Parol  Ev.  ed.  1893,  § 
29,  p.  43;  Hubbard  v.  Marshall,  50  Wis. 
322,  6  N.  W.  497;  Stephen,  Digest  of  Ev. 
4th  ed.  p.  133. 

If  we  concede  that  the  fees  and  charges 
constitute  a  debt,  and  that  they  constituted 
Houlihan's  debt,  then  the  appellant's  agree- 
ment to  pay  these  fees  and  charges  would 
be  a  promise  to  pay  the  debt  of  another,  and, 
as  the  writing  was  not  signed  by  the  ap- 
pellant, would  be  unenforceable  and  void  un- 
der the  statute  of  frauds. 

Baylies,  Sureties  &  Guarantors,  p.  70; 
Cheeiman  v.  Wiggins,  122  Ind.  352,  23  N. 
E.  045. 

If  the  appellant  was  not  bound  to  pay 
these  fees  and  charges  the  contract  was  uni- 
lateral, and  hence  unenforceable. 

Wilkinson  v.  Heavenrich,  58  Mich.   574, 

55  Am.  Rep.  708,  26  N.  W.  139;  Jordan  v. 
Indianapolis  Water  Co.  (Ind.  App.)  61  N. 
E.  12. 


,  J.,  delivered  the  opinion  of  the 
court : 

Judgment  for  appellee  for  $15,000  on  ac- 
count of  personal  injuries.  Appellant  as- 
signs that  the  court  erred  in  overruling  (1) 
its  demurrer  to  the  amended  complaint,  (2) 
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its  motion  for  judgment  on  the  jury's  an- 
swers to  interrogatories  notwithstanding 
the  general  verdict,  and  (3)  its  motion  for 
a  new  trial. 

1.  The  amended  complaint  alleges  that 
appellant  operates  a  railway  in  and  about 
Indianapolis  known  as  the  "Belt  Line;" 
that  outside  of  the  city,  near  the  stock 
yards,  the  Belt  Line  crosses  the  Vandalia 
Railroad  at  right  angles ;  that  the  Belt  Line 
runs  north  and  south,  and  the  stock  yards 
are  south  of  the  crossing;  that  each  line 
has  two  tracks  at  the  crossing,  which  are 
parallel  and  about  6  feet  apart;  that  on 
August  8,  1895,  appellee  was  employed  by 
appellant  as  a  telegraph  operator  at  the 
crossing,  and  it  was  his  duty  to  keep  an  ac- 
count and  take  a  report  of  all  the  cars  of 
other  railways  that  passed  in  and  out  at  the 
crossing  over  appellant's  line,  and  report 
the  same  to  appellant,  and  set  the  targets 
at  the  crossing,  and  appellee  had  no  other 
duties;  that  trains  coming  south  into  the 
stock  yards  ran  on  the  west  track  of  the 
appellant's  line,  and  trains  passing  north 
out  of  the  stockyards  ran  on  the  east  track; 
that  it  was  appellee's  duty  to  go  from  the 
telegraph  office,  which  was  located  in  the 
northwest  angle  of  the  crossing,  and  about 
3  feet  from  the  west  track,  over  the  west 
track,  to  receive  reports  from  the  outgoing 
trains  on  the  east  track;  that  some  one  in 
charge  of  the  outgoing  train  would  hand  the 
appellee  a  report  of  such  train  while  it  was 
in  motion,  passing  north  over  the  crossing; 
that  there  was  no  other  way  by  which  ap- 
pellee could  receive  such  reports,  and  this 
lact  was  well  known  to  appellant  and  its 
engineer  in  charge  of  the  locomotive  engine 
hereinafter  mentioned;  that  on  August  8, 
1895,  appellee  was  in  the  discharge  of  his 
duties  at  the  crossing;  that,  without  any 
negligence  on  his  part,  he  stepped  out  of 
the  telegraph  office,  and  was  in  the  act  of 
stepping  onto  and  across  the  west  track  in 
order  to  receive  a  report  from  an  outbound 
train  which  was  then  passing  north  on  the 
east  track,  as  was  his  duty  to  do;  that  ap- 
pellee did  not  know  of  the  approach  of  an 
engine  on  the  west  track;  that  he  could  not 
see  the  engine  as  it  approached  the  crossing, 
by  reason  of  posts  and  high  weeds  between 
the  telegraph  office  and  the  west  track, 
which  appellant  had  negligently  permitted 
to  be  and  grow  upon  its  right  of  way',  com- 
pletely obstructing  appellee's  view  of  the 
north;  that  he  could  not  hear  the  engine 
approaching  the  crossing,  by  reason  of  the 
noise  of  the  outbound  train;  that  appellee 
was  in  the  act  of  stepping  on  the  west  edge 
of  the  west  track,  without  any  negligence 
on  his  part,  when  an  engine  owned  by  ap- 
pellant, and  in  charge  of  appellant's  engi- 
neer, was  negligently  run  by  the  engineer 
against  appellee  without  fault  on  his  part, 
inflicting  permanent  injuries;  that  the  engi- 
neer negligently  failed  to  stop  the  engine 
while  approaching  the  crossing  from  the 
north,  and  negligently  failed  to  give  any 
signal  of  the  engine's  approach,  although 
he  knew  that  there  was  an  outbound  train 
running  north  on  the  east  track  over  the' 
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crossing,  and  that  appellee  would  be  com- 
pelled to  cross  the  west  track  in  discharge 
of  his  duty  to  get  the  report,  but  negligently 
ran  the  engine  at  the  high  and  dangerous 
speed  of  20  miles  an  hour  towards  and  over 
the  crossing,  negligently  striking  appellee  as 
aforesaid  and  inflicting  the  injuries  as 
aforesaid,  all  without  fault  or  negligence  of 
appellee,  but  by  reason  of  all  of  appellant's 
negligence  as  herein  alleged,  from  which  in- 
juries, etc    Wherefore,  etc 

Appellee  insists  that  the  ruling  on  the  de- 
murrer to  this  amended  complaint  cannot 
be  considered,  because  the  transcript  con- 
tains a  copy  of  the  original  complaint,  which 
is  found  to  be,  word  for  word,  the  same  as 
the  amended  complaint.  The  argument 
from  this  state  of  the  record  is  that  the 
clerk  has  erroneously  copied  the  original 
complaint  into  the  transcript  where  the 
amended  complaint  should  have  been  insert- 
ed. But  the  clerk  certifies  that  the  paper 
copied  into  the  record  as  the  amended  com- 
plaint is  the  amended  complaint.  The  pre- 
sumption is  that  the  clerk  nas  properly  per- 
formed his  official  duty.  It  was  his  duty  to 
embody  the  amended  complaint  in  the  tran- 
script, and  to  omit  the  original  complaint. 
(Rev.  Stat.  1881,  §  650;  Horner's  Rev.  Stat. 
1897,  S  650;  Burns's  Rev.  Stat.  1894,  §  662). 
Matter  that  should  have  been  omitted  will 
not  be  held  to  discredit  the  clerk's  certifi- 
cate of  the  correctness  of  the  matter  which 
it  was  his  duty  to  include.  The  case  of  El- 
lis v.  Indianapolis,  148  Ind.  70,  47  N.  E. 
218,  is  not  in  point. 
Appellant  contends  that  the  amended  com- 
plaint is  bad  at  common  law,  because  the 
facts  show  that  appellee  assumed  the  risks 
arising  from  the  obstructions  to  his  view 
and  from  the  negligence  of  the  engineer, 
who  was  a  fellow  servant.  Since  appellee 
does  not  attempt  to  controvert  this  conten- 
tion, it  will  be  passed  without  considera- 
tion, and  the  sufficiency  of  the  complaint  will 
be  determined  alone  from  the  employers' 
liability  act  (Acts  1893,  p.  294;  Burns's 
Rev.  Stat.  1894,  §§  7083-7087;  Horner's. 
Rev.  Stat.  1897,  §§  5206*-520fo ) .  The  1st 
section  of  the  act  provides  "that  every  rail- 
road .  .  .  corporation  .  .  .  shall  be 
liable  in  damages  for  personal  injury  suf- 
fered by  an  employee  while  in  its  service, 
the  employee  so  injured  being  in  the  exer- 
cise of  due  care  and  diligence,  in  the  follow- 
ing cases:  .  .  .  Fourth.  Where  such  in- 
jury was  caused  by  the  negligence  of  any 
person  in  the  service  of  such  corporation 
who  has  charge  of  any  signal,  telegraph  office, 
switch  yard,  shop,  round  house,  locomotive 
engine  or  train  upon  a  railway,  or  where 
such  injury  was  caused  by  the  negligence  of 
any  person,  coemployee  or  fellow  servant 
engaged  in  the  same  common  service  in  any 
of  the  several  departments  of  the  service  of 
any  such  corporation,  the  said  person,  coem- 
ployee or  fellow  servant  at  the  time  acting 
in  the  place  and  performing  the  duty  of  the 
corporation  in  that  behalf,  and  the  person 
so  injured  obeying  or  conforming  to  the  or- 
der of  some  superior  at  the  time  of  such  in- 
jury   having    authority    to    direct."    The 
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amended  complaint  does  not  aver  that  ap- 
pellee was  ''obeying  or  conforming  to  the 
•order  of  some  superior  at  the  time  of  such 
injury  having  authority  to  direct,"  and  ap- 
pellant claims  that  this  omission  leaves  the 
pleading  fatally  deficient.     The  4th  subdi- 
vision of  the  1st  section  of  the  act  is  divisi- 
ble into  two  parts.    A  railroad  company  is 
liable  for  damages  for  personal  injury  suf- 
fered by  an  employee  while  in  its  service 
(that  is,  while  acting  within  the  scope  of 
tiis  employment),  the  employee  being  free 
-from   contributory   negligence,    (1)    "where 
-such   injury  was  caused  by  the  negligence 
of  any  person  in  the  service  of  such  corpo- 
ration [that  is,  acting  within  the  scope  of 
'his  employment]    who   has   charge  of   any 
.     .    .    locomotive  engine  or  train  up'on  a 
Tail  way;"  or    (2)   "where  such  injury  was 
-caused  by  the  negligence  of  any  person,  co- 
employee    or     fellow     servant    .     .     .    the 
said  person,  ooemployee  or  fellow  servant  at 
'the  time  acting  in  the  place  and  performing 
the  duty  of  the  corporation  in  that  behalf, 
and  the  person  so  injured  obeying  or  con- 
forming to  the  order  of  some  superior  at 
the  time  of  such  injury  having  authority  to 
-direct."    From    the    words    used,    and    the 
structure  and  scope  of  the  act,  we  are  of 
-opinion  that  the  concluding  clauses  of  the 
4th  subdivision  limit  and  qualify  only  the 
liability  expressed  in  the  second  part  of  the 
4th  subdivision,  and  that  railroad  compa- 
res are  answerable  for  the  negligence  of 
their  servants   in   charge   of   signals,   tele- 
graph  offices,   switch  yards,    shops,   round 
nouses,  locomotive  engines,  and  trains  upon 
"their  railways,  to  their  employees  the  same 
as  to  strangers.    This  was  the  effect  given 
to  the  4th  subdivision  in  the  case  of  Balti- 
more <£  O.  8.  W.  R.  Co.  v.  Little,  149  Ind. 
167,  48  N.  £.  862,  and  in  Baltimore  <£  0.  8. 
W.  R.  Co.  v.  Peterson,  156  Ind.  364,  69  N. 
E.  1044.     In  Pittsburgh,  C.  C.  d  St.  L.  R. 
Oo.  v.  Montgomery,   152  Ind.   1,  49  N.  E. 
582,  the  complaint  alleged  that  the  plain- 
tiff was  a  freight  brakeman  in  the  defend- 
ant's   service,    and    that    he    was    injured 
-through  the  negligence  of  the  defendant's 
-engineer.    The  sufficiency  of  the  complaint 
to  exempt  the  plaintiff  from  the  operation 
of  the  common-law  rule  as  to  fellow  serv- 
ants, and  to  state  a  cause  of  action  under 
the  4th  subdivision  of  the  employers'  liabili- 
ty act,  was  challenged  on  the  ground  that 
there  was  no  allegation  that  the  engineer 
was  performing  the  duty  of  the  corporation 
-in  that  behalf,  and  that  the  plaintiff  was 
obeying  or  conforming  to  the  order  of  some 
superior  having  authority  to   direct.    The 
opinion  was  written  by  a  member  of  the 
court  who  did  not  agree  with  the  majority 
-in  their  construction  of  the  4th  subdivision, 
-and  there  may  be  difficulty  at  some  points 
4n  distinguishing  between  what  he  said  for 
"himself  and  what  for  the  court;  but  we  are 
•of  opinion  that  the  decision  of  the  court  on 
-this    point    was  wholly   expressed   in   the 
words  "the  holding  of  the  court  is  that  in 
order  to  make  the  complaint  good  under  the 
tirst  part  of  the  subdivision  quoted  [the  4th 
subdivision],  as  to  the  point  in  question,  it 
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is  only  required  that  it  state  that  the  en- 
gineer, while  in  the  service  of  the  appellant, 
in  charge  of  a  locomotive  engine,  negligent- 
ly injured  the  appellee,  both  being  at  the 
time  in  the  line  of  duty  as  employees  of  ap- 
pellant," and  that  that  holding  is  not  de- 
parted from  in  the  present  case. 

Appellant  contends,  however,  that  the 
construction  which  limits  the  operation  of 
the  qualifying  clauses  in  the  second  part  of 
the  4th  subdivision  to  the  liability  expressed 
in  that  part  of  the  subdivision,  and  which 
holds  railroad  companies  liable  to  their  em- 
ployees, the  same  as  to  strangers,  for  the 
negligence  of  their  servants  in  charge  of  sig- 
nals, and  so  forth,  brings  the  first  part  of 
the  fourth  subdivision  into  conflict  with  the 
equality  clauses  of  the  Federal  and  state 
Constitutions.  The  argument,  briefly,  is 
this:  At  common  law  every  employer  is 
protected  by  the  doctrine  that  every  em- 
ployee assumes,  as  an  incident  of  his  em- 
ployment, the  risk  arising  from  the  negli- 
gence of  his  fellow  servants.  There  is  no 
justification  of  the  withdrawal  of  railroad 
companies  from  the  general  class  of  employ- 
ers, except  the  exercise  of  the  police  power 
for  the  protection  of  employees.  The  only 
reasonable  basis  for  a  classification  in  the 
exercise  of  the  police  power  is  the  protection 
of  employees  who  are  subject  to  unusual 
dangers.  A  classification  that  selects  for 
protection  only  those  employees  who  are  sub- 
ject to  unusual  dangers  by  reason  of  acting 
in  obedience  to  the  orders  of  some  superior 
having  authority  to  direct  is  constitution- 
al; but  a  classification  that  selects  for  pro- 
tection all  employees,  without  regard  to  the 
dangers  naturally  incident  to  their  work, 
and  whether  they  act  on  their  own  initia- 
tive, or  in  obedience  to  the  order  of  some  su- 
perior who  had  authority  to  direct  (as  the 
attorney  of  the  railroad  company  and  its 
downtown  ticket  seller,  for  example),  is  a 
classification  in  name  only,  is  arbitrary, 
has  no  relation  to  the  object  to  be  accom- 
plished, discriminates  against  railroad  com- 
panies by  subjecting  them  to  liability  for 
injuries  to  a  class  of  employees  with  re- 
spect to  whom  employers  in  other  businesses 
are  not  made  liable  by  the  act,  and  is  there- 
fore unconstitutional.  Our  answer  is:  It 
is  competent  for  the  legislature,  in  the  ex- 
ercise of  the  police  power,  to  take  steps  for 
the  protection  of  the  lives  and  limbs  of  all 
persons  who  may  be  exposed  to  dangerous 
agencies  in  the  hands  of  others.  The  power- 
ful forces  in  railroading  that  are  under  the 
direction  and  control  of  those  in  charge  of 
"any  signal,  telegraph  office,  switch  yard, 
shop,  round  house,  locomotive  engine  or 
train  upon  a  railway"  were  proper  to  be  se- 
lected as  sources  of  unusual  danger  which 
should  be  guarded  against.  The  object  to 
be  accomplished  was  to  incite  railroad  com- 
panies to  use  the  utmost  diligence  in  the  se- 
lection and  supervision  of  their  servants 
who  are  put  in  charge  of  these  dangerous 
agencies,  so  that  fewer  lives  and  limbs  of 
those  who  are  entitled  to  claim  the  protec- 
tion of  our  laws  would  be  sacrificed.  The 
legislature  evidently  considered  that  stran- 
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gers  and  employees  (the  attorney  and  the 
ticket  seller,  for  example)  who  were  not  fel- 
low servants  of  those  in  charge  of  the  agen- 
cies named  were  sufficiently  protected  by  the 
railroad  companies'  existing  liability  to 
them  for  the  negligent  operation  of  those 
dangerous  agencies.  The  legislature  evi- 
dently determined  to  protect  all  persons  who 
were  not  already  protected  from  the  negli- 
gent use  oi^  particular  instruments.  The 
classification  is  made  on  the  basis  of  the  pe- 
culiar hazards  in  railroading,  relates  direct- 
ly to  the  object  to  be  accomplished,  and  ap- 
plies equally  to  all  employers  within  the 
class.  To  separate  railroading  from  other 
businesses  was  not  an  unconstitutional  dis- 
crimination, because  the  dangers  (the  basis 
of  the  classification)  do  not  arise  from  the 
same  sources;  but  the  claim  that  a  classifi- 
cation not  made  on  the  basis  of  the  danger- 
ous agencies  employed  in  the  business,  out 
founded  on  the  question  whether  the  em- 
ployee who  was  injured  without  his  fault  by 
a  fellow  servant's  negligent  use  of  a  dan- 
gerous agency  was  acting  at  the  time  on  his 
own  initiative  in  the  line  of  his  duty,  or 
under  the  orders  of  a  superior,  is  the  only 
constitutional  classification,  is  unwarrant- 
ed. A  train  is  wrecked  through  the  negli- 
gence of  the  engineer.  Two  brakemen  are 
injured  without  fault  on  their  part;  one 
acting  at  the  time  in  obedience  to  the  con- 
ductor's orders ;  the  other  acting  on  his  own 
Initiative,  within  the  line  of  his  duty. 
There  should  be  and  there  is  no  constitu- 
tional limitation  upon  the  legislature's  ex- 
ercise of  the  police  power  by  which  a  law 
may  not  be  enacted  to  protect  both  brake- 
men  equally  from  the  negligence  of  the  en- 
gineer. We  hold,  therefore,  that  the  act  is 
not  obnoxious  to  the  objections  urged  by 
appellant.  Under  the  employers'  liability 
acts  in  other  states, — Alabama,  Colorado, 
Iowa,  Kansas,  Massachusetts, — the  argu- 
ment of  appellant  in  reference  to  the  inter- 
pretation of  the  4th  subdivision  of  §  1  of 
our  statute  could  not  have  been  advanced; 
for  the  corresponding  subdivision  of  their 
statutes  is  limited  to  creating  a  liability  for 
the  negligence  of  those  in  charge  of  signals, 
engines,  etc.,  in  favor  of  all  coemployees. 
And  such  legislation  has  been  upheld  by  the 
state  and  Federal  courts.  Reno,  Employers' 
Liability  Acts,  S§  84,  85;  Missouri  P.  R.  Co. 
v.  Mackey,  127  U.  S.  205,  32  L.  ed.  107,  8 
Sup.  Ct.  Rep.  1101. 

It  is  asserted  by  appellant  that  the 
amended  complaint  does  not  charge  action- 
able negligence.  The  situation  was  this: 
Appellee  could  not  hear  the  engine  ap- 
proaching from  the  north,  on  account  of  the 
noise  of  the  freight  train  passing  over  the 
crossing  from  the  south.  His  view  to  the 
north  was  obstructed  so  that  he  could  not 
see  the  approaching  engine  until  he  came  to 
the  west  rail  of  the  west  track.  It  was  his 
duty  to  cross  the  west  track  to  get  the  re- 
port from  the  conductor  of  the  train  on  the 
east  track.  That  train  was  then  passing  the 
crossing,  and  the  time  had  arrived  when  it 
was  necessary  for  appellee  to  cross  the  west 
track  to  get  the  report.  The  engineer  on 
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the  west  track  knew  that  it  was  appellee's- 
duty  to  get  the  report.  The  obstructions, 
between  appellee  and  the  approaching  en- 
gine, and  also  the  train  on  the  east  track, 
and  its  position  with  reference  to  the  cross- 
ing, were  within  the  view  of  the  engineer. 
He  gave  no  signal  by  bell  or  whistle  of  hia- 
approach,  did  not  stop  or  check  the  speed 
of  his  engine,  but  ran  it  at  20  miles  an* 
hour  (about  30  feet  a  second)  upon  appel- 
lee as  he  was  in  the  act  of  stepping  on  the 
west  edge  of  the  west  track.  Conceding 
that  the  engineer's  statutory  duties  to  sound 
the  whistle  and  ring  the  bell  on  approaching 
a  highway  crossing,  and  to  stop  his  engine 
before  crossing  an  intersecting  railroad,  do- 
not  apply  in  this  case,  it  does  not  follow 
that  the  engineer  owed  no  duty  to  appellee. 
It  was  his  duty  to  exercise  that  diligence  for 
appellee's  safety  which  a  man  of  ordinary 
prudence  would  have  exercised  under  like- 
circumstances.  Ordinary  prudence,  not  to- 
ssy common  humanity,  should  have  re- 
strained the  engineer  from  hurling  a  mis- 
sile of  many  tons  weight  at  a  speed  of  3<V 
feet  a  second  at  a  point  where  he  knew  hi* 
fellow  man  was  about  to  step  in  discharge 
of  his  duty,  without  any  warning  (which 
the  engineer  might  have  given)  until  it  was 
too  late  to  escape  the  danger.  Appellant 
suggests  that  the  amended  complaint  does 
not  show  that  the  negligence  charged  waa 
the  proximate  cause  of  appellee's  injury. 
The  averment  is  that  the  injuries  were  in- 
flicted "all  without  fault  or  negligence  of 
appellee,  but  by  reason  of  all  of  appellant's- 
negligence  as  herein  alleged."  Counsel 
draw  a  distinction  between  "appellant'* 
negligence"  and  the  "engineer's  negligence." 
The  complaint,  they  say,  charges  negligence 
of  appellant  in  permitting  obstructions  to 
view,  but  that  could  not  be  the  proximate- 
cause,  because  the  risk  from  that  source- 
was  apparent  to  appellee,  and  assumed  by 
him.  The  engineer's  negligence,  if  any,  they 
say,  is  not  alleged  to  be  the  proximate- 
cause.  But  a  corporation  can  only  act 
through  agents.  Under  the  employers'  lia- 
bility act,  a  corporation  is  made  answerable 
for  the  negligence  of  an  engineer  the  same 
as  for  that  of  a  road  master.  The  engin- 
eer's negligence  is  therefore  included  in  the 
averment  that  the  injury  was  due  to  "all  of 
appellant's  negligence  as  herein  alleged." 
Appellant  has  shown  no  error  in  the  ruling 
on  the  demurrer. 

2.  Under  the  assignment  that  the  court 
erred  in  overruling  appellant's  motion  for 
judgment  on  the  jury's  answers  to  interrog- 
atories, the  first  question  raised  is  as  to  the 
necessity  for  appellant's  acting  at  the  time 
of  his  injury  in  conformity  to  the  orders  of 
some  superior  who  was  present  and  direct- 
ing his  movements.  The  answers  to  inter- 
rogatories disclose  that  appellee  was  acting 
upon  his  own  initiative.  It  was  not  neces- 
sary for  appellee  to  prove  that  any  superior 
was  present  and  ordering  his  action.  The 
jury  answered  that  the  target  pole  was  6- 
feet  2  inches  west  of  the  west  rail  of  the 
west  track,  and  that  a  person  standing- 
against  the  east  side  of  the  target  pole  could 
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see  an  engine  coming  from  the  north  on  the 
west  track  when  it  got  within  about  20  feet. 
Appellant  contends  that  these  answers  over- 
bear the  general  verdict  that  the  appellee 
was  free  from  fault.  The  jury  do  not  find 
that  appellee  occupied  the  position  named 
when  the  engine  was  20  feet  or  less  away. 
If  he  was  at  that  point,  and  the  engine  was 
more  than  20  feet  distant,  he  could  have 
seen  it.  Standing  at  the  east  side  of  the 
target  pole,  his  body  may  have  taken  up  a 
foot  or  more  of  the  6-foot  space  between  the 
pole  and  the  track.  The  pilot  beam  of  the 
engine  may  have  projected  18  inches  or  2 
feet  over  the  rail.  There  may  have  been 
less  than  3  feet  between  appellee  and  the 
line  of  danger.  He  may  have  listened  at- 
tentively, and  heard  nothing  of  the  ap- 
proaching engine,  on  account  of  the  noise 
made  by  the  freight  train.  He  may  have 
looked  attentively,  and  found  no  engine  in 
sight  on  the  west  track.  He  may  have  tak- 
en one  step,  and  been  unable  to  check  him- 
self and  retreat  in  the  two  thirds  of  a  sec- 
ond which  the  engine  took  to  cover  20  feet. 
There  is  nothing  in  the  answers  to  the  in- 
terrogatories to  negative  these  conjectures, 
which  may  have  been*  the  evidence.  On  the 
other  hand,  the  jury  were  asked,  "Could  the 
plaintiff,  just  before  he  was  injured,  as  he 
approached  the  track  where  he  was  injured, 
have  seen  the  engine  which  injured  him  in 
time  to  have  avoided  it,  if  he  had  looked 
vigilantly  to  the  north?"  And  they  an- 
swered, "No."  Appellant's  motion  for  judg- 
ment was  properly  overruled. 

3.  Among  the  grounds  for  a  new  trial,  it 
is  claimed  that  the  court  erred  in  permit- 
ting appellee  to  contradict  the  terms  of  a 
written  contract  by  parol  evidence.  Appel- 
lee claims  that  the  evidence  is  not  in  the 
record.  The  case  was  tried  in  1898,  and  the 
sufficiency  of  the  bill  is  therefore  to  be  de- 
termined by  the  act  of  1897.  The  same  ob- 
jections are  made  to  the  bill  that  were  con- 
sidered and  held  unavailing  in  Diezi  v.  O. 
H.  Hammond  Co.  156  Ind.  683,  60  N.  E. 
353.  Appellant  pleaded  a  release,  and  ap- 
pellee replied  that  he  executed  the  release 
without  consideration.  Appellant  proved 
the  execution  of  the  following  instrument: 

The    Indianapolis    Union    Railway    Com- 
pany. 
To  John  J.  Houlihan,  Dr.: 

To  amount  in  compromise  of  claim  for  in- 
juries received  by  him  on  August  8,  1895, 
at  the  Vandalia  'crossing  of  the  Belt  Rail- 
road by  his  being  struck  by  an  engine  of 
said  company  on  said  Belt  Railroad  while 
he  was  attempting  to  cross  the  track  in  the 
discharge  of  his  duties  as  a  telegraph  oper- 
ator in  the  employ  of  said  company;  said 
amount  being  in  addition  to  all  fees  and 
charges  payable  to  physicians  and  St.  Vin- 
cent's Hospital  for  services  and  care  ren- 
dered to  said  Houlihan  on  account  of  such 
injuries,  which  amount  of  fees  and  charges 
said  company,  as  a  part  of  said  compromise, 
agrees  to  pay;  and  in  consideration  of  the 
said  agreement  to  pay  said  fees  and  charges, 
and  the  amount  herein  mentioned  as  a  cash 
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payment  to  him,  the  said  Houlihan,  by  his 
signature  to  the  receipt  below,  does  release 
and  discharge  the  said  company  from  any 
and  all  claims,  demands,  actions,  and  rights* 
of  action  that  he  now  has  or  may  hereafter 
have  bv  reason  of  said  injuries  and  accident. 

$25.60.  Baker  &  Daniel,  Att'ys. 

Approved. 

Sept.  25,  1895. 

Received  of  the  Indianapolis  Union  Rail* 
way  Company  twenty-five  dollars  as  pay- 
ment in  full  of  the  above  account,  in  con- 
sideration of  which  I  release  and  discharge 
said  company  as  above  specified. 

John  J.  Houlihan. 

Approved.  A.  A.  Zion,  Superintendent. 
James  M.  McCrea,  President. 

After  this  contract  had  been  proved  and 
introduced  in  evidence,  it  was  purely  a  mat- 
ter of  law  for  the  court  to  determine  wheth- 
er the  consideration  from  appellant  to  ap- 
pellee was  contractual  or  not.  If  the  in- 
strument stated  a  contractual  consideration,, 
parol  evidence  was  not  admissible  to  vary 
or  contradict  the  consideration  expressed; 
but,  if  the  consideration  was  expressed  mere* 
ly  as  a  recital  of  a  precedent  or  contempo- 
raneous fact,  parol  evidence  was  receivable 
to  prove  that  the  recited  fact  was  untrue, 
and  that  the  recited  consideration  was  not 
paid  at  all,  or  was  paid  on  a  different  ac- 
count. The  court  held  that  the  considera- 
tion from  appellant  to  appellee  was  not  con- 
tractual, and  permitted  appellee  to  testify 
that  there  was  no  consideration  for  his  exe- 
cution of  the  release,  and  that  the  $25  paid 
him  at  the  time  was  a  gratuity.  This  was 
error.  Pickett  v.  Qreen,  120  Ind.  684,  22 
N.  E.  737;  Conantv.  National  State  Bank, 
121  Ind.  323,  22  N.  E.  250;  Reisterer  v. 
Carpenter,  124  Ind.  30,  24  N.  E.  371;  Stew- 
art v.  Chicago  <fi  E.  /.  R.  Co.  141  Ind.  55, 
40  N.  E.  67;  Pennsylvania  Co.  v.  Dolan,  6 
Ind.  App.  109,  32  N.  E.  802.  In  Pickett  v. 
Oreen  a  written  contract  was  executed,  by 
the  terms  of  which  Pickett,  in  consideration 
of  the  after-expressed  covenants  of  Green, 
sold  his  office  furniture  and  the  goodwill  of 
his  medical  practice  to  Green;  and  Green,  in 
consideration  of  the  sale  and  Pickett's 
covenants,  agreed  to  pay  Pickett  $100. 
Pickett  set  up  in  practice  in  violation  of  the 
contract,  and,  in  answer  to  Green's  com- 
plaint for  injunction,  pleaded  that  the  real 
consideration  for  his  covenants  was  Green's 
undertaking  to  purchase  certain  real  estate 
at  $1,400,  and  that  Green  had  repudiated 
his  agreement.  The  ruling  of  the  court  in 
sustaining  the  demurrer  to  this  answer  was 
affirmed.  The  following  extract  from  Co- 
nant  v.  National  State  Bank  indicates  the 
scope  of  that  decision:  "In  this  instance 
the  appellants  cannot  add  to  the  written 
contract  a  stipulation  that  the  sellers  of  the 
mill  machinery  agreed  to  furnish  and  place 
in  operation  machinery  that  would  manu- 
facture three  designated  grades  of  flour,  and 
with  a  capacity  of  100  barrels  daily;  for  the 
specific  and  unambiguous  provision  of  the 
contract  is  that  the  sellers  agreed  to  fur- 
nish and  put  in  operation  'machinery  for  a 
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100  barrel  mill,'  and  the  machinery  which 
they  agreed  to  furnish  is  particularly  de- 
scribed and  designated.  The  provisions  of 
the  contract  are  specific,  and  these  specific 
provisions  cannot  be  supplanted  by  oral 
statements.  To  permit  parties  to  substi- 
tute oral  statements  for  written  stipulations 
would  render  written  instruments  valueless, 
and  leave  to  the  uncertainty  of  human  memo- 
ry the  terms  of  contracts."  In  Reisterer  v. 
•Carpenter  certain  personal  property  was 
sold  by  written  contract,  in  which  the  pur-* 
-chaser  agreed  to  pay  therefor  by  taking  up 
and  canceling  certain  specified  debts  of  the 
seller.  In  the  absence  of  any  charge  of 
fraud  or  mutual  mistake,  the  seller  was  not 
permitted  to  show  that  the  consideration 
for  the  sale  was  other  than  that  expressed 
in  the  written  instrument.  On  the  other 
hand,  the  cases  of  Stewart  v.  Chicago  d  E. 
I.  R.  Co.  and  Pennsylvania  Co.  v.  Dolan  are 
illustrative  of  the  class  in  which  the  con- 
sideration is  not  contractual,  but  is  ex- 
pressed merely  as  a  recital  of  a  fact.  In 
both  of  these  cases  the  form  of  the  contract 
was  this:  "Know  all  men  by  these  pres- 
ents, that  I,  for  and  in  consideration  of  the 
sum  of  [a  stated  number  of]  dollars  to  me 
paid  by  the  Pennsylvania  company,  the  re- 
ceipt whereof  is  hereby  acknowledged,  do  re- 


lease and  discharge  the  Pennsylvania  com- 
pany from,"  etc.  In  such  a  contract  it  is 
manifest  that  the  railroad  company  does 
not  agree  to  pay  the  sum  of  money  namad, 
or  to  do  anything  else  for  the  benefit  of  the 
other  party.  The  only  contractual  cove- 
nants are  those  of  the  employee,  and  they 
are  made,  not  in  consideration  of  the  com- 
pany's covenants  to  pay  or  to  do  something 
for  the  employee,  but  in  consideration  of  a 
sum  of  money  recited  as  having  been  paid. 
In  this  case  appellee's  covenants  of  release 
were  made  "in  consideration  of  appellant's 
agreement  to  pay  said  fees  and  charges  [to 
the  physicians  and  hospital],  and  the 
amount  herein  mentioned  as  a  cash  payment 
to  him."  The  consideration  on  each  side 
was  the  mutual  covenants  of  the  other.  In 
the  absence  of  any  issue  of  fraud  or  mutual 
mistake,  appellee  should  not  have  been  per- 
mitted to  deny  that  the  consideration  for 
his  release  was  correctly  stated  in  the  con- 
tract. 

Other  questions  as  to  evidence  and  in- 
structions are  presented,  but,  as  they  will 
not  necessarily  arise  on  another  trial,  they 
are  not  considered. 

Judgment  reversed,  with  instructions  to 
sustain  appellant's  motion  for  a  new  trial. 


STATE  of  Indiana,  Appt., 
v. 

Lewis  A.  HENDRY. 

(156  Ind.  302.) 

fFonrery  by  alteration  of  an  elevator  re- 
ceipt given  by  a  railroad  for  grain  to  be 
stored  and  shipped  Is  not  committed  where 
the  alteration  is  of  a  memorandum  of  the 
weigher's  judgment  as  to  the  grade  of  the 
grain,  Indorsed  on  the  back  of  the  receipt  to 
enable  a  purchaser  to  fix  the  price  to  be  paid 
for  the  grain,  since  the  memorandum  Is  not 
part  of  the  receipt,  so  that  Its  alteration  does 
not  change  the  legal  effect  of  the  receipt. 

(April  2,  1901.) 


APPEAL  by  the  state  from  a  judgment 
of  the  Circuit  Court  for  Steuben  Coun- 
ty quashing  an  indictment  charging  defend- 
ant with  forgery.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  William  L.  Taylor,  Attorney 
General,  Willis  Rhoads,  Sol  A.  Wood, 
Thomas  B.  Marshall,  William  F.  Mo- 
Nagny,  and  Philemon  H.  Glugston,  for 
appellant : 

The  memorandum  on  the  back  of  the  re- 
ceipt was  as  much  a  part  of  it  as  though  it 
had  been  in  the  body  of  it. 

Johnston  v.  May,  76  Ind.  293 ;  Cochran  v. 
Nebeker,  48  Ind.  459;  Heytoood  v.  Perri*, 
10  Pick.  228,  20  Am.  Dec  518;  2  Am.  &  Eng. 


Not*. — Forgery   by   making   or   altering   mere 

memorandum. 
I.  Scope. 
II.  The  general  rule. 
ill.  Application   to  particular  kinds   of  mem- 
oranda. 

a.  In  the  nature  of  a  promise  or  order. 

b.  In  the  nature  of  a  receipt  or  acquit- 

tance. 

c.  In  the  nature  of  certificates  or  state- 

ments of  fact. 

d.  Falsification  of  dates  and  addresses. 
IV.  Conclusion. 

I.  Scope. 

This  note  is  not  intended  to  Include  complete 
•contracts,  or  memoranda  amounting  to  complete 
•contracts.  The  memoranda  designed  to  be  cot- 
-ered  in  this  note  consist  rather  of  brief  writ- 
ten statements  of  contracts,  acts,  or  matters 
-embodying  something  designed  to  be  fixed  In 
the  memory,  or  made  to  fix  the  attention,  or  for 
the  information  of  others,  not  intended  to  ope- 
rate as  a  record  of  the  whole  contract  or  mat- 
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ter,  but  merely  to  act  as  a  reminder  or  sugges- 
tion. . 

II.  The  general  rule. 

The  question  as  to  what  constitutes  forgery 
by  making  or  altering  mere  memorandum  Is 
but  part  of  the  more  general  doctrine  as  to 
what  constitutes  forgery  generally,  and  Is  based 
upon  the  same  general  principle;  and  forgery 
generally  has  been  defined  to  be  the  falsely 
making,  or  materially  altering,  with  Intent  to 
defraud,  of  any  writing  which,  if  genuine,  might 
apparently  be  of  legal  efficacy,  or  the  founda- 
tion of  a  legal  liability. 

In  accordance  with  the  general  definition, 
the  question  as  to  whether  or  not  a  memoran- 
dum is  a  subject  of  forgery  turns  upon  whether 
upon  Its  face  it  will  have  the  effect  to  defraud 
those  who  may  act  upon  It  as  genuine,  or  the 
person  in  whose  name  it  is  forged.  People  ▼. 
Krummer,  4  Park.  Crim.  Rep.  217,  Sheldon, 
549 ;  Burden  v.  State,  120  Ala.  388,  25  So.  190. 

Since  a  memorandum  Is  not  a  complete  con- 
tract, therefore,  but  a  mere  minute  to  aid  the 
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Enc.  I /aw,  2d  ed.  p.  228 ;  Sanders  v.  Bagwell, 
32  S.  C.  238,  7  L.  R.  A.  743,  10  S.  E.  946. 

Any  instrument  which  comee  fairly  with- 
in the  provisions  of  the  statute,  which,  if 
genuine,  would  have  some  apparent  legal  ef- 
ficacy, is  a  subject  of  forgery. 

Abbott  v.  Rose,  62  Me.  194,  16  Am.  Rep. 
427 ;  Shannon  v.  State,  109  Ind.  407,  10  N. 
E.  87. 

It  is  not  necessary  that  it  should  work 
prejudice  to  another,  nor  that  it  should  mis- 
lead or  deceive  him;  it  is  sufficient  that  it 
might  work  prejudice  to  his  rights  of  per- 
son or  property,  or  that  it  might  deceive  or 
mislead  him. 

State  v.  Covington,  94  N.  C.  913,  55  Am. 
Rep.  650;  People  v.  Tomlinson,  35  Cal.  503. 

It  is  sufficient  if  it  has  an  apparent  legal 
efficacy,  or  if,  upon  the  facts,  it  might  be 
the  foundation  for  a  legal  liability. 


State  v.  Johnson,  26  Iowa,  407,  96  Am. 
Dec.  158;  Rudicel  v.  State,  111  Ind.  595,  13 
N.  E.  114. 

Legal  efficacy  within  the  rules  with  refer- 
ence to  forgery  is  declared  to  mean  where 
by  any  possibility  the  instrument  might 
operate  to  the  injury  of  another. 

People  v.  Rathbun,  21  Wend.  509. 

The  instrument  need  not  be  shown  to  be 
a  perfect  instrument;  it  is  sufficient  if  it 
has  some  legal  effect. 

Oarmire  v.  State,  104  Ind.  444,  4  N.  E.  54. 

Nor  need  it  be  an  instrument  upon  which 
an  action  can  be  maintained;  it  is  sufficient 
if  it  is  one  that  can  be  used  in  evidence, 
either  in  a  suit  against  the  person  whose  act 
it  purports  to  be,  or  against  any  other  per- 
son. 

State  v.  Jolmson,  26  Iowa,  407,  96  Am. 
Dec.  158. 


memory,  or  fix  the  attention,  or  convey  Infor- 
mation with  relation  to  some  more  extended 
matter,  act,  or  contract,  such  writings  frequent- 
ly have  no  apparent  legal  efficacy,  and,  though 
acted  upon  as  genuine,  would  not  on  their  face 
have  the  effect  to  defraud  anyone,  and  conse- 
quently are  not  subjects  of  forgery. 

But  the  general  rule  that  a  memorandum  or 
Instrument  void  on  its  face  is  not  the  subject 
of  forgery  must  be  taken  with  the  limitation 
that,  when  the  Instrument  does  not  appear  to 
have  any  legal  validity,  or  show  that  another 
might  be  injured  by  it,  but  extrinsic  facts  exist 
by  which  the  holder  of  the  paper  might  be  en- 
abled to  defraud  another,  then  the  offense  is 
complete,  and  an  Indictment  averring  the  ex- 
trinsic facts,  disclosing  its  capacity  to  deceive 
and  defraud,  will  be  supported.  Rembert  v. 
State,  53  Ala.  467,  25  Am.  Rep.  639. 

The  fact  that  a  memorandum  or  paper  Is 
incomplete  or  Imperfect  In  itself,  and  that  with- 
out the  knowledge  of  extrinsic  facts  It  does  not 
appear  that  it  has  any  vicious  capacity,  or  is 
of  any  legal  validity,  does  not  render  the  In- 
strument not  the  subject  of  a  forgery,  but  only 
renders  it  necessary  that  the  Indictment  should 
aver  extrinsic  facts  showing  its  vicious  capacity, 
and  its  capability  of  effecting  fraud.     Ibid. 

And  It  is  not  essential  that  the  person  in 
whose  name  it  purports  to  have  been  made 
should  have  had  legal  capacity  to  make  It,  or 
that  the  person  to  whom  it  Is  directed  should 
be  bound  to  act  upon  it  If  genuine  or  have  a 
remedy  over.  People  v.  K rummer,  4  Park. 
Crim.  Rep.  217,  8heldon,  549. 

Where  the  counsel  for  the  defense  In  a  prose- 
cution for  the  forgery  of  a  memorandum  or 
other  instrument  objects  to  the  introduction 
thereof  as  being  Inadmissible  in  evidence  be- 
cause it  is  not  an  Instrument  of  such  a  char- 
acter as  Is  essential  to  serve  as  a  basis  for  a 
prosecution  for  forgery,  it  is  the  duty  of  the 
judge  to  pass  on  the  objection  one  way  or  the 
other,  and  he  should  not  remit  the  matter  to 
the  consideration  of  the  Jury,  as  It  is  the  duty 
of  the  court  to  pass  upon  questions  as  to  the 
admissibility  of  evidence,  and  of  the  Jury  to 
pass  upon  its  force  and  sufficiency.  State  v. 
Stephen,  45  La.  Ann.  702,  12  So.  883. 

III.  Application  to  particular  kinds  of  memo- 
randa. 

a.  Tn  the  nature  of  a  promise  or  order. 

It  would  seem  that  a  memorandum  In  the 
form  or  nature  of  a  promise  to  pay,  or  a  direc- 
tion or  order  to  pay,  or  to  deliver  goods,  will 
always  be  deemed  to  possess  legal  efficacy,  either 
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with  or  without  extrinsic  averments  and  evi- 
dence, so  as  to  be  a  subject  of  forgery,  unless  It 
is  such  that  its  meaning  cannot  be  ascertained, 
or  unless  the  extrinsic  matter  is  such  that  it 
does  not  make  Its  meaning  clear. 

Thus,  a  paper  reading  "Due  Jacob  Ffnch,  1 
dollar  on  settlement  this  day.  February  7th, 
1809.  David  Knight,"— -is  a  note  for  the  pay- 
ment of  money  which  is  a  subject  of  forgery 
within  the  New  York  statute.  People  v.  Finch, 
5  Johns.  237. 

So,  an  instrument  in  words  and  figures  as 
follows:  "Due  8.25,  Askew  Brothers," — the 
indictment  for  the  forgery  of  which  alleges  that 
thereby  the  defendant  meant  that  $8.25  were 
due  him  from  Askew  Brothers,  who  were  a 
partnership  composed  of  certain  specified  in- 
dividuals, though  Incomplete,  appears  on  its 
face  to  be  one  which,  if  true,  would  possess 
some  legal  validity,  and  be  legally  capable  of 
effecting  a  fraud,  and  is  therefore  a  subject  of 
forgery.  Rembert  v.  State,  58  Ala.  467,  25 
Am.  Rep.  639. 

And  an  Indictment  alleging  the  false  making 
of  an  Instrument  In  words  and  figures  as  fol- 
lows: "Due  8.50  c.  J.  D.," — Is  sufficient  to 
show  a  forgery  for  which  a  prosecution  may  be 
had,  where  it  also  contains  allegations  that  the 
meaning  of  the  Instrument  was  that  the  sum  of 
$8.50  was  due  to  the  bearer  thereof  as  change 
from  a  designated  mercantile  firm  at  the  store 
of  such  firm,  as  certified  to  by  a  clerk  in  its 
employment,  who  had  authority  to  make  such 
certificate  In  the  regular  course  of  business  at 
such  store  Nelson  v.  State,  82  Ala.  44,  2  So. 
463. 

And  such  a  memorandum  Is  not  subject  to  ob- 
jection in  a  prosecution  for  forgery  thereof, 
on  the  ground  that  It  shows  on  its  face  tqat 
it  was  made  and  emitted  to  answer  the  purposes 
of  money,  and  for  general  circulation,  which  Is 
an  indictable  offense  under  the  Alabama  stat- 
ute, and  Is  not  prevented  from  being  a  subject 
of  forgery  thereby,  as,  though  such  an  emission 
would  be  an  Indictable  offense,  the  making  of  the 
paper  Itself  would  not  be.     Ibid. 

So,  a  plantation  ticket  which  at  the  option 
of  the  holder  calls  either  for  money  from  the 
owner  of  property  or  for  goods  at  the  planta- 
tion store  belonging  to  the  owner  is  of  such  a 
character  as  to  furnish  a  proper  foundation  for 
a  prosecution  for  forgery,  though  It  does  not  ap- 
pear that  the  accused  sought  to  obtain  money 
thereon.  State  v.  Stephen,  45  La.  Ann.  702, 
12  So.  883. 

Likewise,  an  Instrument  as  follows :  "I  have 
bought  of  Bernhardt  Krummer  two  frocks  for 
$7.  Ask  your  employers  for  the  money,  and 
let  him  have  it.  lira  Williams,"— alleged  In  the 
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Nor  need  the  instrument  be  made  by  one 
who  has  authority  to  make  it.  It  is  a  sub- 
ject of  forgery  although  the  authority  to 
make  it  does  not  exist. 

Clinoh'a  Case,  2  East,  P.  0.  938;  Williams 
v.  8tate,  61  Ala.  33;  People  v.  Krummer,  4 
Park.  (Mm.  Rep.  217. 

Although  the  instrument  may  be  void  on 
its  face,  and  consequently  not  the  subject  of 
forgery  per  sc,  yet  if  extrinsic  facts  exist 
and  are  averred,  by  which  the  holder  there- 
of might  be  enabled  to  defraud  another,  the 
offense  is  complete,  and  the  indictment  is 
good. 

Bemberi  v.  State,  53  Ala.  467,  25  Am. 
Rep.  639;  Powers  v.  State,  87  Ind.  97. 

Messrs.  William  G.  Groxtom  and 
Frank  M.  Powers,  for  appellee: 

In  determining  whether  or  not  a  writing 
is  of  such  a  character  that  a  charge  of  for- 


gery can  be  predicated  of  it  this  court  will 
look  to  the  copy  of  the  instrument,  and  not 
to  the  averments  of  the  indictment. 

Harding  v.  State,  54  Ind.  359;  Rollins  v. 
State,  22  Tex.  App.  548,  58  Am.  Rep.  659, 
3  8.  W.  759. 

All  that  is  alleged  is  that  it  was  the  cus- 
tom of  the  grain  dealers  to  pay  according 
to  Miller's  grading.  "A  custom  cannot 
make  a  contract  where  there  is  none." 

2  Beach,  Modern  Law  of  Contracts,  §  755,. 
p.  920. 

A  mere  memorandum  upon  the  back  of  a 
written  instrument,  not  being  referred  to  in 
the  body  of  it,  the  instrument  being  com- 
plete without  the  matter  indorsed,  forms  no 
part  of  it. 

Robinson  v.  State,  66  Ind.  331;  Current 
v.  Fulton,  10  Ind.  App.  617,  38  N.  E.  419; 
Cambridge  flat?.  Bank  v.  Hyde,  131  Mass.  77, 


Indictment  to  purport  to  have  been  made  by  a 
mother  and  addressed  to  her  son,  and  to  have 
been  taken  by  the  payee  therein  to  the  son  rep- 
resenting that  the  mother  had  signed  it,  upon 
which  he  procured  $7  of  the  son,  Is  an  order  for 
the  payment  of  money,  which  Is  a  subject  of 
forgery  within  the  statute,  so  that  an  acquit- 
tal on  an  indictment  for  forgery  on  the  merits 
would  be  a  bar  to  a  subsequent  Indictment  for 
obtaining  the  money  by  the  false  pretense  that 
the  Instrument  was  true.  People  v.  Krummer, 
4  Park.  Crlm.  Rep.  217,  Sheldon,  549. 

But.  an  Instrument  In  writing  as  follows: 
"Per  Bearer  2  11-4  counterpalne.  T.  Davles,  B. 
Twell,  88  Aldgate," — is  not  a  request  for  the 
delivery  of  property  for  which  an  Indictment 
for  forgery  will  He,  under  11  Geo.  IV.,  and  1 
Wm.  IV.,  chap.  66,  |  10,  In  the  absence  of  an 
allegation  to  explain  the  terms  thereof,  as  a 
request  under  that  act  must  Import  on  its  face 
to  be  a  request.  Rex  v.  Cullen,  5  Car.  St  P. 
116,  1  Moody,  C.  C.  800. 

And  an  Instrument  as  follows:  "W.  Trim 
to  2s,"  Is  neither  a  warrant  for  the  payment 
of  money,  nor  a  request  for  the  delivery  of 
goods,  within  the  provisions  of  that  act;  and 
an  indictment  for  forging  a  warrant  for  the 
payment  of  money  and  a  request  for  the  de- 
livery of  goods  cannot  be  supported  by  proof 
of  the  forgery  of  such  an  instrument,  and  by 
showing  that  the  bearer,  on  presenting  It  at  a 
certain  shop,  would,  by  the  course  of  dealing 
between  W.  Trim  and  the  shopkeeper,  be  en- 
titled to  receive  goods  to  the  amount  of  2 
shillings.     Reg.  v.  Bills,  4  Cox,  C.  C.  258. 

See  also  Reg.  v.  Pulbrook,  9  Car.  St  P.  87; 
State  v.  Wlngard,  40  La.  Ann.  783,  5  So.  54; 
State  v.  Jefferson,  39  La.  Ann.  831,  1  So.  669 ; 
Daud  v.  State,  34  Tex.  Crlm.  Rep.  460,  31  S. 
W.  876;  Dixon  v.  State,  81  Ala.  61,  1  So.  69, 
infra,  III.  c;  Reg.  v.  Blenkinsop,  1  Den.  C.  C. 
276,  2  Car.  ft  K.  531,  2  Cox,  C.  C.  420,  17  L.  J. 
M.  C.  N.  S.  62 ;  Reg.  v.  Epps,  4  Post.  St  F.  81, 
infra,  HI.  d. 

b.  In  the  nature  of  a  receipt  or  acquittance. 

A  memorandum  In  the  nature  of  a  receipt  or 
acquittance  Is  a  subject  of  forgery  when  the 
substance  of  a  receipt  or  acquittance  appears 
either  from  the  memorandum  itself,  or  from  a 
comparison  with  It  of  the  instrument  purport- 
ing to  have  been  satisfied  thereby,  or  from  ex- 
trinsic evidence  or  averment.  But  the  receipt 
must  have  purported  to  be  the  act  of  the  per- 
son entitled  to  receive  payment. 

Thus,  the  words  "Paid  sadler,"  the  word 
"sadler"  beginning  with  a  small  s,  written  upon 
a  bill  due  to  a  tradesman  named  Sadler,  which 
54  L.  R.  A. 


had  been  Intrusted  to  a  servant  for  payment, 
imports  a  receipt  and  acquittance  for  the  money 
on  an  indictment  against  the  servant  for  forg- 
gery,  and  not  merely  a  memorandum  by  the 
servant  of  her  having  paid  the  bill.  Reg.  v. 
Houseman,  8  Car.  St  P.  180. 

And  the  words  "Settled.  Samuel  Hughes,**  at 
the  foot  of  a  bill  of  parcels,  Import  a  receipt  and) 
acquittance;  and  It  Is  sufficient  in  an  indict- 
ment for  forging  such  acquittance  to  set  out 
the  bill  of  parcels  with  the  word  "settled"  and) 
the  supposed  signature  at  the  foot  of  it,  with- 
out any  averment  that  the  word  "settled"  im- 
ports a  receipt  or  acquittance.  Rex  v.  Martin* 
7  Car.  St  P.  549,  1  Moody,  C.  C.  483. 

In  Rex  v.  Thompson,  2  Leach,  C.  L.  632.  note, 
1  Bast,  181,  note,  however,  It  was  held  that  an 
Indictment  charging  the  forgery  of  a  receipt 
for  money,  specifying  the  amount  and  setting 
forth  the  language  thereof  as  follows:  "Set- 
tled I.  M.,M — Is  bad  In  the  absence  of  an  aver- 
ment that  such  words  purported  to  be  a  re- 
ceipt. 

So,  an  Instrument  purporting  to  be  an  agree- 
ment and  stamped  as  such,  reciting  that  an  ar- 
rangement had  been  made  between  the  parties 
thereto  In  consideration  of  a  stated  sum,  the 
receipt  of  which  was  thereby  acknowledged,  and 
the  party  paying  It  was  released  from  all 
further  claim  in  the  matter  with  respect  to 
which  It  was  paid,  is  a  receipt  or  an  acquit- 
tance, under  11  Geo.  IV.,  end  1  Wm.  IV.,  chap. 
06,  |  10,  and  Is  describable  as  such  In  an  in- 
dictment for  forgery.  Reg.  v.  Hill,  2  Cox,  C. 
C.  246. 

And  an  accusation  by  a  mortgagee  against  m 
mortgagor  of  having  obtained  possession  of  the 
mortgage  and  falsely  and  fraudulently  written 
therein  "Interest  paid  to  Nov.  80th,  1865,"  when 
it  had  not  been  so  paid,  Is  a  charge  of  forgery 
and  with  uttering  as  genuine  a  false  and  forged 
Instrument,  which  will  support  an  action  for 
slander.     Hotchklss  v.  Olmstead,  37  Ind.  74. 

And  an  instrument  as  follows:  "Augusta, 
13th  June,  1811.  Mr.  John  Ladd — Bought  of 
Eveleth  St  Child — 2  :  18  Swedes  Iron— $4.80 — 
The  above  charged  to  Geo.  Carpenter.  By  or- 
der— Bveleth  St  Child," — purports  to  be  an  ac- 
knowledgment by  Bveleth  St  Child  that  the 
goods  delivered  to  Ladd  were  charged  to  Car- 
penter by  his  order,  and.  this  amounts.  In  law, 
to  an  acquittance  or  discharge  which  is  a  sub- 
ject of  forgery.     Com.  v.  Ladd,  15  Mass.  526. 

So,  the  writing  by  a  party  of  his  own  name 
on  the  back  of  a  bill  of  exchange  under  the 
statement  "Received  for  R.  A.,"  Is  the  forging 
of  a  receipt  within  the  provisions  of  1  Wm.  IV. 
chap.  66.     Rex  v.  Arscott,  6  Car.  St  P.  408. 

But,  the  act  of  a  person  against  whom  Jndg- 
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41  Am.  Rep.  193;  Miller  v.  People,  52  N.  Y. 
304,  11  Am.  Rep.  706;  Hess  v.  State,  5 
Ohio,  9,  22  Am.  Dec.  767;  American  Nat. 
Bank  v.  Bangs,  42  Mo.  454,  97  Am.  Dee. 
349;  Horton  v.  Horton,  71  Iowa,  448,  32  N. 
W.  452. 

The  original  receipt  remained  intact,  and 
the  memorandum  was  merely  suggestive  of 
*  collateral  independent  transaction,  and 
had  no  more  effect  upon  the  original  instru- 
ment than  as  if  written  on  a  separate  piece 
of  paper. 

Cambridge  8av.  Bank  v.  Hyde,  131  Mass. 
77,  41  Am.  Rep.  193. 

It  is  not  forgery  of  the  original,  to  oblit- 
erate or  erase  from  a  bond  or  note  any  re- 
<*ipt  or  indorsement  written  thereon;  be- 
•cause  such  indorsement  or  receipt  is  an  in- 
dependent obligation  or  assurance,  which  in 
no  way  affects  the  qualities  of  the  original 
instrument  alleged  to  be  forged. 


8  Am.  ft  Eng.  Enc.  Law,  p.  478,  note; 
Miller  v.  People,  52  N.  Y.  304,  11  Am.  Rep. 
706. 

The  indorsement,  to  be  the  subject  of  for- 
gery, must  be  something  which,  if  genuine, 
would  be  of  legal  efficacy. 

2  Bishop,  New  Orim.  Law,  §  570a. 

An  instrument  incapable  of  enforcement 
on  account  of  its  indefiniteness  and  incom- 
pleteness is  not  the  subject  of  forgery. 

Waterman  v.  People,  67  111.  91;  State  v. 
Wheeler,  19  Minn.  98,  Gil.  70;  People  v. 
Shall,  9  Cow.  778;  Reg.  v.  Close,  7  Cox,  C. 
C.  494. 

Jordan,  J.,  delivered  the  opinion  of  the 
court: 

Appellee  was  charged  by  indictment  with 
the  crime  of  forging,  by  alteration,  a  certain 
receipt,  and  with  haying  fraudulently  and 
knowingly  uttered,  published,  and  passed  the 


tnent  had  been  rendered  for  costs  In  a  criminal 
prosecution,  which  judgment  entitled  another 
person  to  a  fee  as  a  witness  in  indorsing  on  the 
-execution  docket  a  statement  that  he  retained 
*uch  witness  fee  as  attorney,  signing  his  own 
name,  thereby  falsely  assuming  to  act  as  at- 
torney for  such  party,  does  not  satisfy  the  claim 
-of  the  witness,  and  has  no  legal  tendency  to 
-defraud,  and  is  not,  therefore,  a  forgery.  State 
t.  Corley,  4  Baxt.  410. 

A  memorandum  stating  that  one  party  had 
paid  a  sum  of  money  to  another,  not  subscribed 
toy  the  latter  however,  or  Importing  any  ac- 
knowledgment by  him  of  his  haying  received 
it,  is  not  such  a  receipt  as  2  Geo.  II.,  chap.  25, 
i  1,  makes  it  capital  to  forge  or  utter.  Rex  v. 
Haryey,  Russ.  ft  R.  C.  C.  227. 

And  an  indorsement  in  the  following  terms: 
"Espy,  Heidelbach  ft  Co.  Cincinnati,  July  16, 
1878.  Draft  wanted  for  $910  on  New  York. 
•Order  of  A.  Henry.  M.  Teller," — is  not  a  subject 
-of  forgery,  and  the  false  making  thereof  is  not 
indictable  as  forgery,  though  the  indictment 
-averred  that  the  instrument  was  a  receipt  Is- 
sued by  Bspy,  Heidelbach  ft  Co.  to  the  draft 
clerk  in  their  bank,  and  that  by  the  rules  of  the 
toank  tl|e  Instrument  upon  its  face  was  a  receipt 
for  money,  in  the  absence  of  an  averment  show- 
ing who  the  signer  was,  or  showing  connection 
between  that  signature  and  Espy,  Heidelbach 
-ft  Co.,  or  how  or  in  what  way  the  Instrument 
would,  if  genuine,  have  the  operation  and  effect 
•of  a  receipt.     Henry  v.  State,  35  Ohio  St.  128. 

Nor  is  a  paper  of  the  following  tenor :  "Bos- 
ton, August  15th,  1868.  Rec'd  of  Wm.  J.  Dale, 
surgeon  general  of  Mass.,  my  discharge  and 
<heck  No.  6979,  for  $100.  George  P.  Gill.  Wit- 
ness, Fred'k  P.  Cutting," — an  accountable  re- 
ceipt for  money,  goods,  or  other  property,  which 
is  the  subject  of  forgery  under  Mass.  Gen. 
Stat.  chap.  162,  |  1,  as  It  does  not  acknowledge 
that  anything  has  been  received  which  is  to  be 
•accounted  for.    Com.  v.  Lawless,  101  Mass.  32. 

And  the  signature  of  a  witness  indorsed  on 
the  back  of  an  order  upon  the  treasurer  of  coun- 
ty stock  for  the  payment  of  the  costs  of  a  prose- 
cution, with  the  sum  allotted  to  the  witness  writ- 
ten m  figures  opposite  his  name,  is  merely  an 
authority,  and  not  a  receipt  or  an  acquittance, 
under  the  statute  with  relation  to  forgery. 
Queen  v.  Parker,  2  Coz,  C.  C.  274. 

An  indorsement  of  a  payment  upon  the  back 
of  a  bill  or  note,  however,  may  be  a  subject  of 
forgery  though  not  signed,  when  the  Indorsement 
was  made  at  the  time  of  the  payment,  and  was 
intended  to  take  the  place  of  a  receipt  and  to 
*ave  the  necessity  of  making  a  separate  one. 
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But  these  facts  must  be  made  to  appear  by  al- 
legation and  proof. 

Thus,  the  alteration  of  an  indorsement  upon 
a  promissory  note  of  the  receipt  of  a  designated 
amount  of  money  thereon  without  any  signa- 
ture, so  as  to  make  it  read  for  a  smaller  amount, 
may  be  forgery  though  not  signed,  where  the 
note  was  present  at  the  time  the  Indorsement 
was  made,  and  the  Indorsement  was  Intended  as 
a  receipt,  as  in  such  case,  while  a  receipt  might 
be  demanded,  the  usual  course  is  for  the  holder 
of  the  note  to  Indorse  the  payment  thereon  with- 
out signature.    Kegg  v.  State,  10  Ohio,  75. 

In  the  above  case  Rex  v.  Harvey,  Russ.  ft 
R.  C.  C.  227,  supra,  was  distinguished  upon  the 
ground  that  it  is  evident  from  the  statement  of 
that  case  that  the  writing  was  upon  a  separate 
piece  of  paper. 

But  an  indorsement  on  the  back  of  a  promis- 
sory note  acknowledging  the  receipt  of  a  sum 
of  money  without  signature  forms  no  part  of 
the  note,  and  the  act  of  the  maker  thereof  in 
obtaining  it  from  the  holder  and  writing  such 
an  Indorsement  upon  its  back  does  not  consti- 
tute forgery.  State  v.  Monnler,  8  Minn.  212, 
Gil.  182. 

And  such  an  Indorsement  will  not,  in  the  ab- 
sence of  allegation  and  proof  to  the  contrary, 
be  held  to  be  more  than  a  mere  memorandum 
made  by  him,  In  a  prosecution  against  him  for 
the  forgery  thereof  or  for  the  fraudulent  altera- 
tion thereof,  and  will  not  be  deemed  to  have 
been  intended  as  evidence  of  payment,  or  as 
being  in  any  sense  a  receipt,  the  alteration  of 
which  would  be  forgery.  State  v.  Davis,  58 
Iowa,  252,  5  N.  W.  149. 

In  the  above  case,  Kegg  v.  State,  10  Ohio,  75, 
supra,  was  distinguished  upon  the  ground  that 
in  that  case  a  third  person  owed  the  defendant 
a  note  and  made  a  payment  thereon,  and,  in 
the  presence,  and  with  the  concurrence,  and  by 
the  direction,  of  the  defendant,  made  the  in- 
dorsement on  the  note,  for  the  alteration  of 
which  the  defendant  was  prosecuted. 

So,  an  indorsement  upon  the  back  of  a  single 
bill,  as  follows:  "Received  23rd  Oct.  1841 
$500," — without  signature,  does  not  upon  Its 
face  purport  to  be  a  receipt  or  acquittance; 
and  where  it  is  not  averred  that  it  was  in- 
tended so  to  operate  the  erasure  thereof  by  the 
holder  of  the  bill  is  not  forgery,  as  such  indorse- 
ment, so  far  as  appears,  is  a  mere  memorandum 
voluntarily  made,  perhaps  through  Inadvertence 
or  mistake,  in  which  the  obligors  had  no  inter- 
est, and  the  obliteration  of  which  could  not  In 
legal  contemplation  prejudice  their  rights. 
State  v.  Martin,  9  Humph.  55  . 


708 


India*  a  Sufrbmb  Coubt. 


receipt  so  forged  as  genuine.  On  his  mo- 
tion the  court  quashed  both  counts  of  the 
indictment  and  rendered  a  judgment  dis- 
charging him.  The  state  appeals,  and  pred- 
icates error  upon  the  ruling  of  the  court 
in  quashing  each  count  of  the  indictment. 

Trie  instrument  alleged  to  have  been 
forged  by  the  accused  is  what  is  generally 
known  as  an  "elevator  receipt"  for  grain, 
and  was  given  by  the  Lake  Shore  ft  Michi- 
gan Southern  Railway  Company  to  the  ap- 
pellee for  the  storage  of  wheat  in  its  ele- 
vator or  grain  house  situated  at  the  town  of 
Angola,  Steuben  county,  Indiana.  Counsel 
for  appellant  and  appellee,  in  their  briefs, 
have  correctly  summarized  the  facts  set  out 
in  the  indictment,  which  summary  is  vir- 
tually as  follows: 

''That  the  Lake  Shore  ft  Michigan  South- 
ern Railway  Company  operates  a  railway 


through  the  town  of  Angola,  Steuben  county, 
Indiana,  and  also  a  grain  house  or  elevator 
in  connection  therewith  at  that  town.  That 
one  Theron  Miller  was  in  charge  of  the  grain 
house,  Timothy  E.  Purinton  was  agent  of 
the  railway  company,  and  Chester  Darr  was 
his  clerk  or  assistant.  That  the  method  of 
doing  business  at  the  grain  elevator,  so  far 
as  concerned  the  storage  of  grain,  was: 
When  a  seller  brought  grain  for  storage  in 
the  elevator  and  shipment  over  the  railway, 
he  informed  Miller  to  whose  account,  among 
the  dealers  at  Angola,  the  wheat  was  to  be 
stored.  Miller  weighed  the  wheat,  and  gave 
the  seller  a  slip  or  check,  stating  the  name 
of  the  seller  and  buyer,  the  number  of 
pounds  of  wheat,  and  with  the  figures  No. 
2  or  3  red,  as  indicating  his  judgment  as  to 
the  quality  or  grade  of  the  wheat.  The 
seller  took  the  slip  or  check  to  Purinton,  the 


Likewise,  the  separation  or  erasure  of  an  in- 
dorsement by  a  payee  from  the  back  of  a  note 
Is  not  forgery  within  the  meaning  of  the  stat- 
ute.    State  v.  McLeran,  1  Aik.  (Vt.)  311. 

The  intentional  destruction  of  an  acquittance 
In  whatever  way  cannot  be  regarded  either  as 
the  making  of  a  written  Instrument,  or  the  al- 
teration of  or  addition  to  a  written  Instrument, 
so  as  to  bring  the  act  within  the  definition  of 
forgery ;  and,  in  the  absence  of  a  statute  making 
the  act  of  erasing,  rubbing  out,  and  obliterating 
an  acquittance  forgery,  as  Is  the  case  In  North 
Carolina,  such  erasure  of  an  acquittance  upon 
a  bond  Is  not  forgery.  State  v.  Thornburg,  28 
N.  C.  (6  Ired.  L.)  79,  44  Am.  Dec.  67. 

See  also  Reg.  v.  Pries,  6  Coz,  C.  C.  165,  infra, 
III,  c ;  Barnum  v.  State,  15  Ohio,  717,  45  Am. 
Dec.  601 ;  Rex  v.  Hope,  1  Moody,  C.  C.  414, 
infra,  III.  d. 

c  In  the  nature  of  certificates  or  statements  of 

fact. 

Stats  v.  Hendry  holds  an  alteration  of  a 
memoranda m  reading  "3  red"  so  as  to  read 
"2  red,"  placed  upon  the  back  of  a  ware- 
house receipt  to  Indicate  to  the  buyer  the  opin- 
ion of  the  warhouseman  as  to  the  grade  of 
wheat  received  by  him,  was  not  a  forgery,  since 
the  change  In  no  way  affected  the  legal  effect 
of  the  warehouse  receipt.  Like  holdings  with 
reference  to  similar  memoranda  have  been  made 
In  a  number  of  other  cases,  though  some  of  them 
are  based  on  other  reasons. 

Thus,  a  memorandum  in  writing  as  follows: 
"2  hides,  $4.  Sltman," —  Is  evidence  on  Its 
face  of  no  pecuniary  obligation,  and  its  altera- 
tion by  simply  changing  the  figures  could  nei- 
ther Increase  nor  diminish  any  pecuniary  obli- 
gation, and  therefore  that  act  cannot  be  con- 
sidered forgery  under  the  statute ;  and  an  alle- 
gation In  the  Indictment,  that  under  and  by  vir- 
tue of  such  writing  the  defendant  was  author- 
ized to  demand  and  receive  certain  moneys  of 
designated  persons,  does  not  render  It  a  subject 
of  forgery,  as,  under  the  law,  the  defendant 
had  no  right,  from  the  face  of  the  Instrument, 
to  demand  money  or  property  of  such  person, 
or  of  anyone  else.  Howell  v.  State,  37  Tex. 
501. 

So,  a  writing  as  follows :  "Mr.  Holmes,  Sel- 
ma.  Ala.  Dear  Sir: — The  value  of  this  chain 
Is  $10.00  (Ten.)," — does  not  create,  discharge, 
Increase,  or  diminish  a  money  liability,  or  trans- 
fer or  Incumber  property,  or  release  or  impair 
an  existing  claim  to  or  lien  upon  property,  and 
Is  not,  therefore,  a  subject  of  forgery  under  the 
Alabama  statute,  In  the  absence  of  a  showing 
of  extrinsic  facts,  which,  taken  In  connection 
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with  the  paper,  impart  to  It  a  capacity  to  Injure 
or  defraud.  Burden  v.  State,  120  Ala.  388,  2& 
So.  190. 

And,  an  Indictment  for  the  false  making  of  an. 
instrument,  as  follows:  "Weighed  on  Fair- 
banks Standard  Scale  Dec.  1,  1888.  Load  of 
one  load  of  corn.  From  Sam  Simpson.  To 
Patty  ft  Brocklngton.  On  gross  2513  pounds. 
Off  tare  1011  pounds.  Fees  net  1502  pounds. 
Net  bus  Weighed  (space  for  figuring  on  back)," 
— purporting  to  be  a  certificate  of  one  load  of 
corn  weighed,  containing  no  averments  showing 
the  facts  or  reasons  why  such  instrument  cre- 
ated a  pecuniary  obligation,  Is  Insufficient  to 
show  a  forgery,  as  the  writing  Is  so  Incomplete 
as  to  leave  an  apparent  uncertainty  In  law 
whether  It  Is  valid  or  not,  and  the  Indictment 
does  not  show  extrinsic  facts  which  will  enable 
the  court  to  see  that  if  It  were  genuine  it  would 
be  valid.  King  v.  State,  27  Tex.  App.  567,  11 
S.  W.  525. 

The  rule  is  different,  however,  when,  though 
the  paper  seems  to  be  a  mere  memorandum  of 
facts,  something  of  the  elements  of  an  order  or 
an  acquittance  Is  contained  In  It. 

Thus,  a  paper  as  follows:  "Aug.  3,  89,  One 
16  In  helmet  scoop — 1  4  quart  kettle.  Jas.  Hay- 
ward," — amounts  to  a  request  for  the  delivery 
of  goods  within  the  meaning  of  the  statute  with 
relation  to  forgery*  although  not  addressed  to 
anyone.     Reg.  v.  Pulbrook,  9  Car.  ft  P.  37. 

And,  a  paper  of  the  following  tenor :  "Prime 
WIngard,  007  1  Cot.  T.  T.  P.," — Is  apparently 
of  some  legal  efficacy,  and  an  Instrument  upon 
which  money  could  be  obtained,  and  Is  therefore 
a  subject  for  forgery.  State  v.  WIngard,  40 
La.  Ann.  733,  5  So.  54. 

And,  an  instrument  as  follows:  "By  order 
of  R.  F.  Pries  we  have  this  day  transferred  Into 
the  name  of  Messrs  Collman  ft  Stolterfodt,  759 
quarters  and  4  bushels  of  wheat  ex.  August 
Ferdinand,  Captain  Richards,  a  Neustadt.  En- 
tered by  R.  F.  Pries,  and  now  lying  at  our 
granaries,  Bermondsey-Wall.  The  wheat  Is 
Insured  against  risk  by  fire  by  us.  Brown  ft 
Toung,  Corn  Exchange,  October  23,  1852," — 
purports  to  be  an  acknowledgment  by  the  sign- 
ers that  they  had  goods  received  from  the  hold- 
er of  the  Instrument  for  which  they  were  ac- 
countable, and  is  therefore  an  accountable  re- 
ceipt,* for  the  forging  of  which  an  indictment 
will  He  under  11  Geo.  IV.,  and  1  Wm.  IV.,  chap. 
66,  f  10.     Reg.  v.  Pries,  6  Oox,  C.  C.  165. 

So,  a  paper  of  the  following  tenor:  "Willy 
Johns  has  picked  215  pounds  of  cotton,  Henry 
Weastly,  and  David  Jefferson  has  picked  852 
pounds  of  cotton.  Henry  Wootfcen," — indi- 
cates that  it  was  Issued  by  someone  In  author- 
ity to  acknowledge  work  done  by  laborers  In  a 
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agent  of  the  railway  company,  or  to  Darr, 
who  made  out  the  company's  receipt,  certi- 
fying the  amount  of  wheat,  red  or  white, 
received  from  the  seller,  to  whose  account 
for  transportation  to  Toledo,  Ohio,  it  had 
been  received,  and  on  the  back  of  the  receipt 
Purinton  or  Darr,  as  the  case  might  be, 
wrote  <2  red*  or  '3  red,'  as  indicating  Mil- 
ler's judgment  as  to  the  grade  or  quality 
of  the  wheat.  That  the  purpose  of  this  des- 
ignation '2  red'  or  '3  red'  on  the  back  of  the 
receipt  was  to  enable  the  purchaser  to  fix 
the  Angola  market  price  of  the  wheat  so 
stored,  and  sellers  received  pay  according 
to  this  method,  in  accordance  with  the  grade 
indorsed  on  the  back  of  the  receipt.  That 
during  all  the  times  stated  in  the  indictment 
this  method  was  adopted  and  practised  by 
all  the  grain  dealers  in  Angola,  and  these 
methods  were  also  known  to  appellee.  That 
William  C.  Patterson  was  one  of  the  grain 
buyers  at  Angola.    That  on  the  21st  day  of 


August,  1897,  appellee  delivered  at  the  grain 
elevator  3,560  pounds  of  wheat  for  Patter- 
son. That  Miller  weighed  it,  and  graded  it 
(3  red,'  and  gave  appellee  the  customary 
check  indicating  the  weight,  grade,  and  that 
it  was  stored  to  the  account  of  Patterson* 
That  appellee  took  the  check  to  the  railway 
company's  office,  where  Darr,  the  clerk,  who* 
was  working  under  authority  of  Purinton, 
agent  of  the  company,  made  out  the  receipt 
for  the  company,  and  wrote  on  the  back  '3 
red,'  to  indicate  the  opinion  of  Miller  as  to 
the  grade  of  the  wheat,  as  was  the  custom." 
The  receipt  in  question  upon  which  the 
charge  of  forgery  is  founded  is  as  follows: 

Check  No.  71.      Not  Transferable.     No. 
429. 

The  Lake  Shore  &  Michigan  Southern  Rail- 
way Company. 

Angola,  Ind.,  Station,  August,  21st,  1897. 

Received  into  this  company's  grain  house 


manner  Intended  to  serve  as  a  basis  for  the 
computation  of  what  they  have  earned,  and  an 
acknowledgment  of  that  description  Is  equiva- 
lent to  an  order  on  a  disbursing  agent,  which, 
on  presentation,  entitles  the  party  named,  or 
the  bearer,  to  payment  of  the  realised  amount, 
and  Is  therefore  a  subject  of  forgery.  State 
t.  Jefferson,  39  La.  Ann.  331,  1  So.  669. 

And  an  Indictment  charging  the  false  making 
of  an  instrument,  as  follows:  "July  22nd,  1894. 
This  Is  a  correct  statement  of  D.  H.  Daud's 
time  for  work  done  on  section  4  In  the  month 
of  July :  Days'  work  14 ;  board  due,  $6.50 ; 
balance  due,  $8.15.  F.  Thompson,  Section  Fore- 
man,"— and  charging  that  the  same  purported 
to  be  the  obligation  of  a  designated  railroad 
company  signed  by  its  agent,  and  that  It  was 
the  usage  of  the  company  to  execute  such  obli- 
gations on  which  employees  were  to  receive  their 
pay  from  the  proper  agent  of  the  company,  and 
explaining  the  meaning  of  the  expressions  there- 
in, so  explains  the  instrument  in  question  as  to 
give  It  the  character  of  an  instrument,  which. 
If  true,  would  authorise  the  owner  thereof  to 
maintain  a  civil  suit  for  work  and  labor  done 
for  the  railroad  company,  and  Is  therefore  a 
subject  of  forgery  capable  of  being  uttered  as  a 
forged  instrument.  Daud  v.  State,  84  Tex. 
Crim.  Rep.  460,  31  8.  W.  376. 

Likewise,  a  written  statement  by  a  landlord, 
who  by  law  was  entitled  to  a  lien  on  cotton 
raised  by  a  tenant  on  his  premises,  that  he  had 
nothing  to  do  with  the  cotton  of  the  tenant, 
and  that  the  tenant  was  welcome  to  do  what 
he  pleased  with  it,  Is  an  Instrument  which,  If 
genuine,  would  be  of  apparent  legal  efficacy  as 
a  waiver  of  his  Hen  and  as  an  authority  to  en- 
cumber or  dispose  of  the  entire  cotton  to  which 
It  refers,  and  is  therefore  a  subject  of  forgery 
within  the  meaning  of  the  Alabama  statute  pre- 
scribing the  punishment  for  the  forging  or  coun- 
terfeiting of  any  instrument  purporting  to  be 
the  act  of  another  by  which  any  right  or  In- 
terest In  property  Is  In  any  way  changed  or  af- 
fected.    Dixon  v.  State,  81  Ala.  61,  1  So.  69. 

But,  while  such  an  instrument  would  be  a 
subject  of  forgery*  under  proper  averments 
where  It  does  not  Indicate  any  Interest  what- 
ever on  the  part  of  the  alleged  landlord,  and 
the  indictment  does  not  aver  that  he  was  the 
landlord,  a  conviction  for  the  forgery  of  such  In- 
strument cannot  be  sustained,  and  a  recital  In 
the  Indictment  as  follows:  "meaning  thereby 
that  W.  W.  Roberts,  the  landlord,  waived  his  lien 
on  the  patch  cotton," — Is  not  sufficient  as  an 
averment  that  the  said  Roberts  was  the  land- 
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lord,  the  office  of  such  a  statement  being  to  give 
point  and  direction  to  ambiguous  language,  and 
not  to  state  independent  facta     Ibid. 

And  an  indictment  for  the  forging  of  an 
instrument  In  these  words:  "I  hereby  waive 
to  W.  G.  Bevill  all  my  rights  and  Immunities  as 
landlord  over  Ed.  Jackson's  crop  of  the  present 
year,  for  all  claims  I  have,  or  may  have,  against 
the  said  Ed.  Jackson  or  Henry  Williams,  ex- 
cept one  bale  of  cotton  weighing  five  hundred 
pounds,  that  said  Ed.  Jackson  will  owe  me  as 
land  rent,  and  twenty-live  dollars  that  he  will 
owe  me  as  mule  rent  for  the  present  year.  June 
13th,  1888.  I  holds  no  claims  on  Ed.  Jackson 
but  the  rent,  one  bale  of  cotton,  and  mule  rent, 
25  dollars.  Yours  truly,  A.  M.  Lewis," — la 
not  sufficient.  In  the  absence  of  anything  to 
show  that  Lewis  had  made  advances  to  Jack- 
son— such  advances  as  gave  him  a  Hen,  under 
the  statute — as,  in  the  absence  of  anything  to 
show  a  Hen,  such  a  certificate,  though  forged, 
could  not  Injure  or  defraud  anyone,  and  legal 
forgery  could  not  be  predicated  on  It.  Williams 
v.  State,  90  Ala.  649,  8  So.  825. 

And  a  paper  affirming  that  certain  persons 
are  solvent  and  able  to  pay  a  note  upon  which 
their  names  appear  as  makers  Is  a  mere  written 
expression  of  opinion,  and  not  such  a  writing 
as  may  be  the  subject  of  forgery  under  Alabama 
act  of  1836,  defining  the  punishment  for  forg- 
ing or  counterfeiting  any  letter  patent,  gift, 
grant,  covenant,  bond,  writing  obligatory,  note 
of  any  bank  established  by  law,  or  any  bill,  or- 
der, or  acceptance  or  receipt  for  payment  of 
money  or  articles  of  value,  or  any  Instrument 
In  writing  whatever  to  secure  the  payment  or 
delivery  of  money  or  other  articles,  or  the  dis- 
charge of  any  debt  or  demand.  State  v.  Givens, 
5  Ala.  747. 

d.  Falsification  of  dates  and  addresses.  # 

The  foregoing  part  of  this  note  has  dealt 
with  cases  in  which  the  alleged  forgery  con- 
sisted In  the  false  making  or  alteration  of  the 
instrument  or  memorandum  itself.  A  date  to 
an  instrument,  however,  though  a  complete  con- 
tract or  an  address  attached  to  a  signature 
thereto,  Is  but  a  mere  memorandum,  and  this 
is  susceptible  of  forgery,  or  rather  the  instru- 
ment is  susceptible  of  forgery  through  the  al- 
teration of  such  date  or  address,  and  in  such 
case,  especially  If  the  Instrument  is  complete, 
there  can  be  but  little  difficulty  in  making  the 
proper  showing  as  to  apparent  legal  efficacy. 

Thus,  an  allegation  In  an  Indictment  that 
the  defendant  had  an  account  against  another  In 
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at  this  station,  from  L.  A.  Hendry,  of  Pleas- 
ant township,  county  of  Steuben,  state  of 
Indiana,  for  account  of  W.  C.  Patterson, 
three  thousand  five  hundred  and  fifty  (3,- 
550)  pounds  of  red  wheat,  to  be  forwarded 
to  Toledo,  Ohio,  under  and  subject  to  the 
conditions  and  stipulations  of  this  receipt, 
vie.:  That  said  sprain  upon  its  arrival  at 
Toledo  is  to  be  delivered  into  the  compa- 
ny's grain  elevators,  and  not  elsewhere,  ex- 
cept by  special  agreement;  and  while  said 
.grain  shall  remain  in  said  grain  house  at 
said  station,  and  after  it  shall  arrive  at 
Toledo  in  cars  ready  for  delivery  into  said 
elevator,  the  only  liability  of  this  company 
therefor  shall  be  that  of  warehouseman. 
This  company  shall  not  be  bound  to  forward 
said  grain  until  instructed  to  do  so,  but  re- 
serves the  right  to  forward  the  same  at 
any  time  without  instruction.  No  transfer 
of  this  grain  will  be  made  except  upon  the 
surrender  of  this  receipt,  and  in  accordance 
with  the  rules  of  this  company.  This  corn- 
pany  shall  not  be  held  liable  for  any  delay 
in  the  transportation  or  delivery  of  said 
grain,  or  any  injury  from  heat,  dampness, 
or  for  deterioration  in  quality,  or  by  fire, 
accident,  or  shrinkage  while  in  possession 
of  the  company,  unless  such  delay  or  injury 
arises  through  the  negligence  of  the  com- 
pany. T.  E.  Purinton,  Agent  D. 
This  load  delivered  at  depot  by  owner. 

I  hereby  certify  that  I  was  the  owner 


of  the  wheat  specified  in  this  receipt,  and 
that  I  sold  said  wheat  specified  in  said  re- 
ceipt to  the  party  named  in  the  receipt. 
[Signature  of  Seller]      L.  A.  Hendry. 

On  the  back  of  this  receipt  was  written 
the  following:     "3  red." 

"That  on  the  24th  day  of  March,  1898, 
appellee  altered,  forged,  and  counterfeited 
this  receipt  by  changing  the  figure  '3'  on  the 
back  to  a  figure  '2/  for  the  purpose  of  de- 
frauding Patterson,  and  getting  the  price  of 
No.  2  for  the  wheat  that  had  been  graded 
No.  3.  That  Patterson  had  no  knowledge 
of  the  kind  or  quality  of  the  wheat,  except 
as  indicated  by  this  writing  and  figure  upon 
the  back  of  the  receipt  That  from  the  21st 
day  of  August,  1897,  to  the  24th  day  of 
March,  1898,  there  was  a  difference  of  8 
cents  per  bushel  between  No.  2  and  No,  3 
red  wheat;  No.  2  being  the  higher  price." 

Counsel  for  the  state  contend  that  the 
memorandum  on  the  back  of  the  receipt  en- 
tered into  and  affected  the  operation  of  the 
latter,  because  it  served  to  disclose  the  pur- 
chaser of  the  wheat,  the  grade  thereof,  and 
controlled  the  price  to  be  paid;  that  the 
price  of  No.  2  red,  as  shown,  was  8  cents 
higher  than  No.  3  red;  and  that,  therefore, 
the  alteration  or  change  from  "3  red"  to  "2 
red,"  as  made  by  appellee,  compelled  the 
purchaser  to  pay  8  cents  per  bushel  more 
for  the  wheat  stored  than  he  would  have 
paid  had  the  memorandum  remained  as  orig- 


June,  1841,  which  was  settled  In  fall  at  that 
time  on  his  books,  and  signed  by  both  parties, 
and  purporting  to  be  In  fall  of  all  demands, 
and  that  thereafter  and  after  a  further  Indebted- 
ness had  been  Incurred  by  the  defendant  to  such 
third  person  he  fraudulently  altered  the  flgare 
"1"  Into  a  figure  "4,"  so  that  It  read  "Settled 
in  fall  of  all  demands.  June,  1844/'  so  as  to 
Include  in  the  settlement  such  Indebtedness 
afterwards  Incurred,  sufficiently  shows  forgery. 
Barnum  v.  State,  15  Ohio,  717,  45  Am.  Dec 
-601. 

And  where  a  pay  sergeant  of  artillery  ob- 
tained from  the  paymaster  a  receipt  for  a  sum 
of  money  as  part  of  the  subsistence  of  a  com- 
pany for  a  designated  month,  and  afterwards 
erased  the  name  of  that  month  and  Inserted  the 
name  of  the  following  month,  and  procured 
money  from  a  tradesman  on  the  receipt  accord- 
ing to  the  usual  practice,  the  tradesman  sending 
the  receipt  to  the  agent  of  the  regiment,  who 
paid  the  amount,  an  Indictment  describing  the 
Instrument  as  a  receipt  is  good.  Rex  v.  Hope, 
1  Moody,  C.  C.  414. 

So,  procuring  an  acceptance  by  a  person  In 
■his  own  name  upon  a  bill  of  exchange,  and  the 
addition  thereto  of  the  address  of  another 
person  of  the  same  name,  who  resided  at  a  dif- 
ferent place,  making  the  same  payable  at  a 
stated  place  where  the  latter  did  business,  with 
the  lnteutlon  that  the  bill  should  be  taken  as 
-drawn  on  the  latter,  Is  a  forgery,  where  no  au- 
thority to  draw  had  been  given.  Reg.  v.  Blenk- 
insop,  1  Den.  C.  C.  276,  2  Car.  ft  K.  531,  17  L. 
J.  M.  C.  N.  S.  62. 

In  Reg.  v.  Epps,  4  Post.  &  F.  81,  however,  In 
which  a  nurseryman  and  seedsman  got  his  fore- 
man to  accept  two  bills,  the  acceptances  having 
no  addition,  description,  or  address,  and  then, 
without  the  knowledge  of  the  acceptor,  added  a 
false  address  to  one  and  represented  that  the  ac- 
ceptance was  that  of  a  customer,  and,  with  ref- 
erence to  the  other  acceptance,  represented  that 
o4  L.  R.  A. 


It  was  that  of  a  seedsman,  there  being  no  such 
person  In  fact.  It  was  held  that  the  acceptance 
to  which  the  false  address  was  added  was  not 
a  forgery,  but  that  the  other  acceptance  was  one. 

IV.  OoncluMon. 

A  mere  memorandum  Is  a  subject  of  forgery 
or  not  according  to  whether  or  not  it  Is  of  ap- 
parent legal  efficacy,  and  whether  or  not* 
either  upon  Its  face  or  through  extrinsic  aver- 
ment and  proof.  It  appears  that  It  will  have  the 
effect  of  defrauding  those  who  may  act  upon  It 
as  genuine,  or  the  person  in  whose  name  It  Is 
forged. 

The  mere  fact  that  the  memorandum  appears 
to  be  void  on  its  face,  however,  is  not  alone  suf- 
ficient to  remove  It  from  the  list  of  subjects  of 
forgery.  If  extrinsic  facts  exist  by  which  the 
holder  of  the  paper  might  defraud  another,  the 
offense  is  complete,  and  it  is  not  necessary  that 
the  person  purporting  to  have  made  it  should 
have  the  legal  capacity  to  do  so,  or  that  the 
other  interested  party  should  have  been  bound 
to  act  upon  it  as  genuine,  or  have  a  remedy  over. 
It  is  the  duty  of  the  court  to  pass  upon  the 
question  of  admissibility  when  an  Instrument 
Is  objected  to  on  a  prosecution  for  forgery  as 
not  a  subject  of  forgery. 

These  rules  apply  alike  to  all  classes  of 
memoranda,  though  In  case  of  memoranda  In 
the  nature  of  promises  or  orders  or  receipts  or 
acquittances  the  meaning  and  application  and 
capacity  to  defraud  appear  to  be  more  easily 
ascertainable,  and  consequently  such  memo- 
randa are  more  frequently  held  to  be  subjects 
of  forgery  than  memoranda  consisting  of  mere 
statements  or  recitals.  Memoranda  consisting 
of  dates  and  addresses  are  also  subjects  of 
forgery,  or,  rather,  their  alteration  or  falsifica- 
tion may  render  the  instrument  to  which  they 
were  attached  a  forgery,  and  In  such  case  the 
usual  rules  apply,  and  their  capacity  to  defraud 
is  usually  readily  shown.  B\  H.  B. 


4901. 


State  y.  Hen  dry. 


831 


anally  written  on  the  back  of  the  receipt.  It 
19  insisted,  therefore,  that  the  memorandum 
in  controversy  qualified  the  terms  or  provi- 
sions of  the  receipt,  and  that  its  alteration 
was  material,  and,  under  the  law,  consti- 
tuted forgery  of  that  instrument;  and  that 
the  indictment,  under  the -alleged  facts,  waa 
sufficient.  Counsel  for  appellee,  howefer, 
insist  that  the  indictment  is  bad,  and  some 
of  the  reason*  which  they  assign  are  the  fol- 
lowing: "That  the  acts  alleged  to  have 
been  committed  do  not  amount  to  or  con- 
stitute alteration,  forgery,  or  counterfeit- 
ing of  the  receipt.  That  the  '3  red'  indorsed 
upon  the  back  of  the  receipt  was  a  mere 
memorandum,  independent  of  the  receipt, 
and  of  no  legal  efficacy,  the  alteration  of 
which  could  not  prejudicially  change  any 
liability,  because  it  creates  no  liability; 
and  that,  despite  the  change  of  the  figure 
on  the  tack,  the  receipt  remained  un- 
changed. That  such  a  memorandum  or 
writing  is  not  embraced  within  any  class  of 
instruments  defined  by  our  statutes  as  being 
the  subject  of  forgery.  That,  assuming  the 
truth  of  all  matters  alleged,  the  indictment 
discloses  merely  an  attempt  to  obtain 
money  by  a  false  pretense." 

The  instrument  charged  in  the  indictment 
to  have  been  altered  and  changed  by  appel- 
lee is  disclosed  to  be  the  wheat  receipt  given 
by  the  railroad  company  to  him,  and  not 
merely  the  memorandum  indorsed  thereon. 
The  accused  was  not  indicted  for  altering 
and  forging  the  memorandum,  but  for  alter- 
ing and  forging  the  receipt  by  means  of  the 
alteration  made  in  the  memorandum.  The 
forgery  of  the  receipt,  as  we  have  seen,  is 
specifically  charged  to  have  been  committed 
by  altering  or  changing  the  figure  "3"  into 
a  figure  "2"  so  as  to  make  the  memorandum 
read  "2  red,"  instead  of  "3  red,"  as  origin- 
ally written  by  the  agent  of  the  railroad 
company.  The  inquiry,  therefore,  is,  Was 
the  indorsement  of  "3  red"  a  material  part 
of  the  receipt,  the  alteration  of  which,  un- 
der the  statute  of  this  state  defining  for- 
gery, would  constitute  that  crime?  This 
statute  is  embraced  in  §  2354,  Burns's  Rev. 
Stat.  1894  (Horner's  Rev.  Stat  1897,  9 
2206),  and,  when  stripped  of  such  words 
and  phrases  as  have  no  material  bearing  up- 
on this  case,  may  be  said  to  read  as  follows: 
"Whoever  falsely  .  .  .  alters,  forges, 
counterfeits,  .  .  .  Nor  causes  to  be  false- 
ly ..  .  altered,  forged,  counterfeited, 
.  .  .  any  .  .  .  acquittance  or  re- 
ceipt, either  for  money  or  property,  .  .  . 
with  intent  to  defraud  any  person,  body 
politic,  or  corporation,  or  utters  or  pub- 
lishes as  true  any  such  instrument  or  mat- 
ter knowing  the  same  to  be  false,  defaced, 
altered,  forged,  counterfeited,  falsely  printed 
or  photographed,  with  intent  to  defraud," 
etc.,  "shall  be  imprisoned,"  etc.  An  emi- 
nent authority  on  criminal  law  defines  for- 
gery at  common  law  to  be  "the  false  making 
or  materially  altering,  with  intent  to  de- 
fraud, of  any  writing,  which,  if  genuine, 
might  apparently  be  of  legal  efficacy,  or  the 
foundation  of  a  legal  liability."  2  Bishop, 
New  (Mm.  Law,  §  523.    See  also  Garmire 


v.  State,  104  Ind.  444,  4  N.  E.  54.  This  defi- 
nition is  not  incompatible  with  our  stat- 
ute which  defines  the  crime  of  forgery.  Un- 
questionably, the  receipt  alleged  to  have 
been  altered  and  forged  is  of  such  a  char- 
acter as,  under  the  statute,  would  authorize 
the  charge  of  forgery  to  be  predicated  there- 
on. As  the  crime  in  this  case  is  charged  to 
have  been  committed  by  means  of  the  altera- 
tion of  a  genuine  written  instrument,  it 
must,  therefore,  be  clearly  made  to  appear 
that  the  alleged  alteration  of  the  genuine 
document  was  material,  and  that  its  legal 
effect  thereby  was  in  some  degree  varied  or 
changed  to  the  prejudice  of  some  person 
having  or  acquiring  rights  therein;  for  the 
law  is  well  settled  that  forgery  cannot  be 
successfully  predicated  upon  an  immaterial 
alteration  of  a  written  instrument.  Sit- 
tings v.  State,  56  Ind.  101;  Gillett,  Crim. 
Law,  2d  ed.  §  445;  2  Bishop,  New  Crim. 
Law,  §  573.  The  instrument  denominated 
"receipt"  in  the  statute  pertaining  to  for- 
gery must  be  held  to  include  all  that  which, 
when  connected  together,  constitutes  such 
written  receipt  or  instrument;  and,  unless 
a  memorandum  or  writing  indorsed  thereon 
or  attached  thereto  is  designed  by  the  par- 
ties to  import  something  into  such  receipt 
or  instrument  by  which  the  legal  effect  of  its 
terms  or  provisions  is  in  some  manner  va- 
ried or  affected,  such  memorandum  cannot 
be  said  to  be  connected  with  the  receipt  or 
instrument  so  as  to  form  a  part  thereof, 
and  any  change  or  alteration  in  the  memor- 
andum indorsed  thereon  or  attached  there- 
to under  such  circumstances  would  not  con- 
stitute an  alteration  or  change  of  the  legal 
effect  of  the  receipt  or  instrument.  Where 
it  expressly  appears  that  the  memorandum 
indorsed  on  or  attached  to  a  written  instru- 
ment, whatever  the  character  of  the  latter 
may  be,  was  made  by  one  party  or  the  other 
at  the  time  of  its  execution,  and  that  the 
same  was  intended  to  be  aside  or  separate 
from  the  main  design  or  object  of  the  in- 
strument itself,  then  certainly,  under  such 
circumstances,  the  memorandum  cannot  be 
said  to  enter  into  or  form  any  part  of  the 
instrument  upon  which  it  is  indorsed  or  to 
which  it  is  attached;  consequently,  any 
change  or  alteration  thereof  would  not  vary 
or  affect  the  legal  import  of  the  instrument. 
The  history  of  the  case  at  bar,  as  dis- 
closed by  the  facts  averred  in  the  indict- 
ment, shows  that  the  method  of  doing  busi- 
ness in  respect  to  the  storage  of  wheat  in 
the  elevator  of  the  railroad  company  at  An- 
gola was  simply  as  follows :  When  the  own- 
er of  wheat  brought  such  grain  for  storage 
in  said  elevator,  it  was  weighed  by  one  Mil- 
ler, who,  after  weighing  it,  would  give  to 
the  owner  or  seller  a  slip  or  check,  which 
stated  the  number  of  pounds  of  wheat,  name 
of  the  seller,  and  the  name  of  the  buyer 
to  whose  account  the  wheat  was  to  be  stored, 
with  the  figures  "No.  2  red"  or  "No.  3  red," 
the  latter  indicating  only  the  judgment  of 
said  weigher  in  respect  to  the  quality  or 
grade  of  the  wheat.  The  seller  or  owner 
would  then  take  this  check  or  slip  to  the 
agent  of  the  railroad  company,  who  then 
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made  out  and  gave  to  him  the  railroad  com- 
pany's receipt  for  the  grain  delivered  lor 
storage,  stating  in  such  receipt  the  number 
of  pounds  of  wheat,  red  or  white,  received, 
and  to  whose  account  for  transportation  the 
grain  had  been  received;  and  providing  fur- 
ther as  to  the  jduty  and  liability  of  the  rail- 
road company  in  the  transportation  and  de- 
livery of  such  grain;  and  on  the  back  of 
such  receipt  the  agent  would  write  "2  red" 
or  "3  red,"  as  the  case  might  be,  merely  to 
indicate  the  judgment  of  the  weigher  in  re- 
gard to  the  grade  of  the  wheat.  The  sole 
purpose  of  the  indorsement  of  "2  red"  or  "3 
red"  upon  the  receipt  was  to  enable  the  pur- 
chaser to  fix  the  market  price  at  Angola  of 
the  wheat  so  stored.  It  appears  that  the 
receipt  in  question  was  issued  by  the  rail- 
road company  to  appelleee,  and  the  memor- 
andum of  "3  red"  indorsed  thereon  in  ac- 
cordance with  the  method  above  stated,  and 
that  the  purpose  of  the  indorsement  was  to 
indicate  the  judgment  of  the  weigher  in  re- 
spect to  the  grade  of  the  wheat.  The  re- 
ceipt appears  to  be  complete  within  itself, 
aside  frem  the  indorsement  thereon,  and- 
makes  no  reference  whatever  to  the  memor- 
andum in  controversy,  and  the  latter  makes 
no  reference  to  the  receipt;  and,  unaided 
by  extrinsic  facts,  each  is  apparently  inde- 
pendent of  the  other  as  much  as  though  the 
term  "3  red"  had  been  written  on  a  separate 
piece*  of  paper.  Standing  alone  and  unex- 
plained, the  term  may  be  said  to  be  vague 
and  uncertain  in  regard  to  its  meaning  or 
purpose,  and  cannot,  as  it  stands,  unex- 
plained, be  read  into  or  construed  as  being 
a  part  of  the  receipt.  When  the  memoran- 
dum is  viewed  or  considered  in  the  light 
of  the  extrinsic  facts  set  out  in  the  indict- 
ment, it  becomes  evident  that  the  design 
thereof  was  to  serve  a  purpose  wholly  dif- 
ferent from  the  main  object  of  the  receipt, 
which  related  to  the  storage  and  transpor- 


tation of  the  amount  of  wheat  received, 
while  the  purpose  or  object  of  the  term  *'$ 
red"  related  to  the  price  to  be  paid  by  Pat- 
terson, the  purchaser,  to  appellee,  the  sell- 
er. The  memorandum,  so  indorsed,  it  ap- 
pears, might,  at  the  option  of  such  buyer* 
be  accepted  by  him  as  evidence  of  the  judg- 
ment of  the  weigher  in  regard  4o  the  £rade> 
of  the  wheat.  As  a  consideration  of  the 
facts  discloses  that  a  change  or  alteration* 
of  the  memorandum  would  not,  under  the 
circumstances,  operate  to  vary  or  affect  the 
receipt  in  any  degree,  consequently  any 
change  or  alteration  thereof  cannot  be  held 
to  be  a  forgery  of  the  receipt.  It  would 
seem  that  when  this  memorandum  had  been 
exhibited  to  the  buyer  by  the  seller,  and  the 
former  had  accepted  it  as  indicating  the 
grade  of  the  wheat  according  to  the  judg- 
ment of  the  weigher,  the  purpose  for  which, 
it  was  designed  or  intended,  as  shown  by 
the  facts,  was  accomplished.  The  alleged 
alteration  of  the  memorandum,  as  previous- 
ly asserted,  did  not  operate  to  change  or 
vary  the  legal  effect  of  US*, receipt;  therefore 
the  charge  made  in  the  indictment  that  the 
receipt  was  altered  and  forged  by  the  appel- 
lee was  not  sustained  under  the  facts,  and 
•the  action  of  the  court  in  quashing  both 
counts  of  the  indictment  was  right.  Possi- 
bly, as  insisted,  if  appellee  perpetrated  a* 
fraud  upon  Patterson  by  means  of  the  false 
memorandum,  he  would  be  amenable  to  the 
provisions  of  the  criminal  statute  relating 
to  false  pretenses ;  but  that  is  not  the  ques- 
tion presented.  Neither  is  the  question  as- 
to  whether  the  memorandum  itself,  when  ex- 
plained by  intrinsic  facts,  is  such  an  instru- 
ment or  writing  upon  which  forgery  might, 
be  predicated,  presented,  or  decided,  but  our 
decision  is  confined  to  the  particular  facte 
set  out  in  the  indictment. 
Judgment  affirmed. 
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WESTERN     ft     ATLANTIC    RAILROAD 
COMPANY,  Plff.  in  Err., 

v. 
George  D.  FERGUSON. 

£113  Ga.  708.) 

•1.     The  duty  imposed  by  law  upon  all 
persons  to  exerelse  ordinary  care  to 

avoid  the  consequences  of  another's  negli- 
gence does  not  arise  until  the  negligence  of 
such  other  is  existing,  and  Is  either  apparent, 
or  the  circumstances  are  such  that  an  ordln- 

•Headnotea  by  Cobb,  J. 


arily  prudent  person  would  have  reason  to  ap- 
prehend its  existence. 

2.  Fallnre  to  exercise  ordinary  care 
on  the  part  of  the  person  injnred,  be- 
fore the  negligence  complained  of  is  apparent 
or  should  have  been  reasonably  apprehended* 
will  not  preclude  a  recovery,  but  will  author- 
ise the  jury  to  diminish  the  damages  In  pro- 
portion to  the  fault  attributable  to  the  per- 
son Injured.. 

3.  The  evidence  authorised  the  -verdict* 
and  the  discretion  of  the  trial  judge  in  refus- 
ing a  new  trial  will  not  be  controlled. 

(July  17,  1901.) 


Notr. — As  to  concurrent  duties  of  traveler 
and  railroad  company  at  railroad  crossing,  see 
note  to  Fletcher  v.  Fltchburg  R.  Co.  (Mass.) 
8  L.  R.  A.  743. 

For  Borne  cases  in  this  series  as  to  the  doc- 
trine of  comparative  negligence,  see  State, 
Menger,  Prosecutor,  v.  Lauer  (N.  J.  L.)  20  L. 
R.  A.  Gl ;  Cicero  ft  P.  Street  R.  Co.  v.  Meixner 
(111.)  31  L.  R.  A.  331;  and  Teach  v.  Milwaukee 
Electric  R.  ft  Light  Co.  (Wis.)  53  L.  R.  A.  618. 

As  to  last  clear  chance  in  negligence  cases, 
54L.R.  A. 


see  Smith  v.  Norfolk  ft  S.  R.  Co.  (N.  C.)  25  L~ 
R.  A.  287 ;  Pickett  v.  Wilmington  ft  W.  R.  Co. 
(N.  C.)  30  L.  R.  A.  257 ;  and  Thompson  v.  Salt 
Lake  Rapid  Transit  Co.  (Utah)  40  L.  R.  A. 
172. 

As  to  contributory  negligence  of  person  at 
railroad  crossing,  see  Freeman  v.  Duluth,  8.  S. 
ft  A.  R.  Co.  (Mich.)  3  L.  R.  A.  594  ;  Feeney 
v.  Long  Island  R.  Co.  (N.  T.)  5  L.  R.  A.  544  ; 
Dean  v.  Pennsylvania  R.  Co.  (Pa.)  6  L.  R.  A. 
143 ;  Cincinnati,  I.  St.  L.  ft  C.  R.  Co.  v.  Howard 
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ERROR  to  the  Superior  Court  for  Whit- 
field County  to  review  a  judgment  in 
favor  of  plaintiff  in  an  action  brought  to  re- 
cover damages  for  personal  injuries  alleged 
to  have  been  caused  by  defendant's  negli- 
gence.   Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Payne  Sc  Tye,  R.  J,  MeCamy, 
and  J.  MeCamy  for  plaintiff  in  error. 

Messrs.  Hoke  Smith  and  H.  C.  Peo- 
ples, for  defendant  in  error: 

Want  of  ordinary  care  on  the  part  of  the 
plaintiff,  under  all  the  circumstances,  at 
common  law,  was  a  question  of  fact  for  the 
jury. 

Grand  Trunk  R.  Co.  v.  Ives,  144  U.  S. 
408,  36  L.  ed.  485,  12  Sup.  Ct.  Rep.  679; 
Klotz  v.  Winona  d  St.  P.  R.  Co.  68  Minn. 
341,  71  N.  W.  250;  Pennsylvania  Co.  v.  El- 
left,  132  111.  654,  24  N.  £.  559;  Cleveland, 
C.  C.  d  I.  R.  Co.  v.  Harrington,  131  Ind.  426, 
30  N.  E.  37;  Ferguson  v.  Wisconsin  C.  R. 
Co.  63  Wis.  145,  23  N.  W.  123;  Jones  v. 
East  Tennessee,  V.  d  O.  R.  Co.  128  U.  S. 
445,  32  L.  ed.  479,  9  Sup.  Ct.  Rep.  118; 
Pittsburg,  C.  C.  d  St.  L.  R.  Co.  v.  Lewis, 
18  Ky.  L.  Rep.  957,  38  S.  W.  482;  Wabash 
R.  Co.  v.  Smith,  162  111.  583,  44  N.  E.  856; 
Louisville  d  V.  R.  Co.  v.  Krey,  16  Ky.  L. 
Rep.  797,  29  S.  W.  869;  Cleveland,  C.  d  C. 
R.  Co.  v.  Crawford,  24  Ohio  St  631,  15  Am. 
Rep.  633. 

Failure  to  look  and  listen  does  not  con- 
stitute negligence  as  a  matter  of  law,  but  is 
a  fact  to  be  considered  by  the  jury  in  con- 
nection with  the  other  facts  in  determining 
the  question  of  negligence. 

Richmond  d  D.  R.  Co.  v.  Howard,  79  Ga. 
53,  3  S.  E.  426;  Metropolitan  Street  R.  Co. 
v.  Johnson,  90  Ga.  504,  16  S.  E.  49;  Smith 
v.  Savannah,  F.  d  W.  R.  Co.  84  Ga.  706,  11 
S.  E.  455;  Broyles  v.  Prisoek,  97  Ga.  648, 
25  S.  E.  389. 

There  was  evidence  to  show  that  the  de- 
fendant was  negligent  after  the  exposure  of 
the  plaintiff  was  discovered.  This  would 
render  it  liable  independent  of  the  claim  of 
negligence  on  the  part  of  the  plaintiff. 

Inland  d  S.  Coasting  Co.  v.  Tolson,  139  U. 
S.  558,  35  L.  ed.  272,  11  Sup.  Ct  Rep.  653. 

Even  want  of  ordinary  care  by  the  plain- 
tiff, unless  this  lack  of  care  was  exercised 
in  a  failure  to  avoid  the  negligence  of  the 
defendant,  would  not  defeat  a  recovery. 

Johnson  v.  Macon  d  W.  R.  Co.  38  Ga. 
432;  Americus,  P.  d  L.  R.  Co.  v.  Luckie,  87 
Ga.  6,  13  S.  E.  105;  Brunswick  d  W.  R.  Co. 
v.  Gibson,  97  Ga.  497,  25  S.  E.  484;  Comer 
v.  Barfield,  102  Ga.  485,  31  S.  E.  «9;  Macon 
d  I.  Street  R.  Co.  v.  Holmes,  103  Ga.  655, 
30  S.  E.  563. 


Cobb,  *  J.,  delivered  the  opinion  of  the 
court: 

Ferguson  sued  the  railroad  company  for 
damages  alleged  to  have  resulted  from  per- 
sonal injuries  received  by  him  on  account  of 
the  negligent  operation  of  one  of  the  defend- 
ant's trains.  The  plaintiff  recovered  a  ver- 
dict, and  the  defendant's  motion  for  a  new 
trial,  based  on  the  general  grounds  only, 
having  been  overruled,  it  excepted. 

The  evidence  introduced  in  behalf  of  the 
plaintiff  made  substantially  the  following 
case:  On  October  7,  1899,  plaintiff  was 
struck  and  injured  by  one  of  the  defendant's 
trains.  On  the  date  named  the  plaintiff  de- 
sired to  take  this  train  for  Atlanta,  which 
was  due  at  Dalton  at  7 :  10  in  the  morning ; 
plaintiff  knowing  that  the  train  was  due  to 
arrive  at  that  time.  A  short  time  before 
the  train  was  due,  plaintiff  came  out  of  a 
barber  shop,  and  started  to  walk  obliquely 
along  a  footpath  towards  the  depot  to  take 
the  train.  It  was  raining  slightly,  and 
plaintiff  was  carrying  a  raised  umbrella  over 
his  head.  There  was  a  side  track  along  by 
the  side  of  the  defendant's  freight  depot,  be- 
tween the  barber  shop  and  the  main  track, 
and  extending  a  few  feet  beyond  the  freight 
depot  It  was  necessary  to  cross  the  main 
track  in  order  to  reach  the  passenger  depot, 
and  plaintiff  intended  crossing  the  main 
track  lower  down  than  the  end  of  the  side 
track  beyond  the  freight  depot.  Walking 
in  an  oblique  direction,  plaintiff's  face  was 
in  a  direction  diagonally  across  the  track, 
and  his  side  was  towards  a  train  which 
would  approach  from  the  north.  There 
were  some  freight  cars  on  the  side  track. 
When  plaintiff  reached  a  point  10  or  12 
feet  beyond  these  cars,  from  which  he  could 
see  150  to  200  feet  up  the  main  track,  he 
looked  up  the  track,  and  saw  no  train  ap- 
proaching. His  watch  indicated  that  it 
would  be  four  minutes  before  the  train  was 
due,  though  plaintiff  was  unable  to  say 
whether  the  engineer  had  the  same  time  that 
he  had.  After  looking  up  the  main  line, 
and  seeing  no  train  approaching,  plaintiff 
walked  casually  along  towards  the  main 
track,  at  the  rate  of  2|  to  3  miles  an  hour, 
8  or  10  steps,  or  about  30  feet,  and,  without 
looking  further  to  see  if  a  train  was  ap- 
proaching, stepped  upon  the  main  track  at 
a  place  where  it  was  usual  and  customary 
for  foot  passengers  to  cross,  and  was  struck 
by  the  train,  which  had  run  150  to  200  feet 
while  plaintiff  walked  30.  There  was  an 
ordinance  of  the  city  of  Dalton  prohibiting 
the  running  of  trains  at  the  place  where  the 
plaintiff  was  struck  at  a  greater  speed  than 
4  miles  an  hour,  and  the  train  which  struck 


(Ind.)  8  L.  R.  A.  593;  Phillips  v.  Milwaukee 
4N.R.  Co.  (Wis.)  9  L.  R.  A.  521 ;  State  use  of 
Dyrenfnrth  v.  Baltimore  ft  O.  R.  Co.  (Md.)  11 
L.  R.  A.  442;  Louisville  ft  N.  R.  Co.  v.  Webb 
(Ala.)  11  L.  R.  A.  674 ;  Lyman  v.  Boston  ft  M. 
R.  Co.  (N.  H.)  11  L.  R.  A.  364;  Bast  Tennessee, 
V.  ft  G.  R.  Co.  v.  Markens  (Oa.)  14  L.  R.  A. 
281 ;  Gratiot  v.  Missouri  'P.  R.  Co.  (Mo.)  16 
L.  R.  A.  189;  Hendrlckson  v.  Great  Northern 
R.  Co.  (Minn.)  16  L.  R.  A.  261 ;  Butcher  v.  West 
Virginia  ft  P.  R.  Co.  (W.  Va.)  18  L.  R.  A.  519; 

64  L.  R.  A. 


Van  Auken  v.  Chicago  ft  W.  M.  R.  Co.  (Mich.) 
22  L.  R.  A.  33 ;  Chicago  ft  N.  W.  R.  Co.  v.  Pres- 
cott  (C.  C.  App.  8th  C.)  23  L.  R.  A.  654 ;  Ford 
v.  Chicago,  R.  I.  ft  P.  R.  Co.  (Iowa)  24  L.  R.  A. 
657 ;  Gulf,  C.  ft  S.  F.  R.  Co.  v.  Shleder  (Tex.) 
28  L.  R.  A.  538;  Howe  v.  Minneapolis,  St.  P. 
ft  S.  S.  M.  R.  Co.  (Minn.)  30  L.  R.  A.  684; 
Betts  v.  Lehigh  Valley  R.  Co.  (Pa.)  45  L.  R.  A. 
261 :  Woehrle  v.  Minnesota  Transfer  R.  Co. 
(Minn.)  52  L.  R.  A.  348;  and  Illinois  C.  R.  Co. 
v.  McLeod  (Miss.)  52  L.  R.  A.  954. 
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the  plaintiff  was  running  at  a  speed  greatly 
in  excess  of  that  limit.  Had  the  train  been 
run  at  4  miles  an  hour,  the  plaintiff  could 
have  gotten  safely  across  the  track  before 
the  train  reached  the  point  where  he  was 
injured.  Plaintiff  was  given  no  warning  of 
any  kind  of  the  approach  of  the  train. 

In  the  case  of  Americus,  P.  &  L.  R.  Co. 
v.  Luckie,  87  Ga.  7,  13  S.  E.  105,  Mr.  Jus- 
tice Lumpkin  used  the  following  language: 
"It  seems  to  be  the  clear  meaning  of  our  law 
that  the  plaintiff  can  never  recover  in  an  ac- 
tion for  personal  injuries,  no  matter  what 
the  negligence  of  the  defendant  may  be, 
short  of  actual  wantonness,  when  the  proof 
shows  he  could,  by  ordinary  care,  after  the 
negligence  of  the  defendant  began  or  was  ex- 
isting, have  avoided  the  consequences  to  him- 
self of  that  negligence."  This  language  can 
convey  no  other  impression  than  that,  in 
cases  of  the  character  referred  to,  the  duty 
on  the  part  of  the  plaintiff  to  use  ordinary 
care  for  his  protection  against  the  conse- 
quences of  the  defendant's  negligence  does 
not  arise  "until  after  the  negligence  began 
or  was  existing."  The  ruling  in  the  Luckie 
Case  was  approved  in  terms  in  the  case  of 
Brunswick  A  W.  R.  Co.  v.  Qibson,  97  Ga. 
497,  25  S.  £.  484,  where  Mr.  Chief  Justice 
•Simmons  used  the  expression  above  referred 
to,  saying  that  "the  plaintiff  in  an  action 
against  a  railroad  company  for  personal  in- 
juries cannot  recover,  even  though  the  com- 
pany may  have  been  negligent,  if,  after  the 
negligence  of  the  defendant  began  or  was  ex- 
isting, the  person  injured  could,  by  ordinary 
care,  have  avoided  the  consequences  to  him- 
self of  that  negligence."  In  the  case  of  Gen- 
tral  R.  &  Bkg.  Co.  v.  Attaway,  90  Ga,  661, 
16  S.  £.  958,  the  present  chief  justice  used 
the  following  language:  "The  rule  which 
requires  one  to  avoid  the  consequences  of  an- 
other's negligence  does  not  apply  until  he 
sees  the  danger,  or  has  reason  to  apprehend 
it."  In  the  case  of  Comer  v.  Barfield,  102 
Ga.  480,  31  S.  E.  90,  Mr.  Justice  Fish  says, 
in  substance,  that  if  one  who  was  injured 
by  the  negligence  of  another  used  proper 
diligence,  as  soon  as  his  peril  was  apparent, 
to  avert  the  catastrophe,  it  could,  not  be  said 
that  by  ordinary  care  he  might  have  avoided 
the  consequences  of  the  other's  negligence. 
Tn  Macon  <£  I.  S.  Street  R.  Co.  v.  Holmes, 
103  Ga.  658,  30  S.  E.  565,  Mr.  Justice  Lewis 
says :  "A  party  cannot  be  charged  with  the 
duty  of  using  any  degree  of  care  or  diligence 
to  avoid  the  negligence  of  a  wrongdoer  until 
he  has  reason  to  apprehend  the  existence  of 
such  negligence.  No  one  can  be  expected  to 
guard  against  what  he  does  not  see  and  can- 
not foretell.  The  rule,  therefore,  which  re- 
quires one  to  exercise  ordinary  care  and  dili- 
gence to  avoid  the  consequences  of  another's 
negligence  necessarily  applies  to  a  case 
where  there  is  opportunity  of  exercising  this 
diligence  after  the  negligence  has  begun  and 
has  become  apparent."  From  the  expres- 
sions used  and  the  rulings  made  in  the  cases 
cited, — and  there  are  many  others  where 
similar  expressions  are  used  and  similar  rul- 
ings made, — the  rule  of  force  with  reference 
to  the  subject  under  investigation  seems  to 
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be  well  settled,  and  may  be  thus  stated: 
The  duty  imposed  by  law  upon  all  persona 
to  exercise  ordinary  care  to  avoid  the  conse- 
quences  of   another's   negligence   does    not 
arise  until  the  negligence  of  such  other  is 
existing,  and  is  either  apparent,  or  the  cir- 
cumstances are  such  that  an  ordinarily  pru- 
dent person  would  have  reason  to  apprehend 
its  existence.    In  such  cases,  and  in  such 
cases  only,  does  the  failure  to  exercise  ordi- 
nary care  to  escape  the  consequences  of  neg- 
ligence entirely  defeat  a  recovery.     In  other 
cases  (that  is,  where  the  person  injured  by 
the  negligence  of  another  is  at  fault  himself, 
in  that  he  did  not,  before  the  negligence  of 
the  other  became  apparent,  or  before  the  time 
arrived  when,  as  an  ordinarily  prudent  per- 
son, it  should  have  appeared  to  him  that 
there  was  reason  to  apprehend  its  existence, 
observe  that  amount  of  care  and  diligence 
which  would  be  exercised  under  like  circum- 
stances by  an  ordinarily  prudent  person) 
such  fault  or  failure  to  exercise  due  care  and 
diligence  at  such  a  time  would  not  entirely 
preclude  a  recovery,  but  would  authorize  the 
jury  to  diminish  the  damages  "in  proportion 
to  the  amount  of  default  attributable  to" 
the  person  injured.     Comer  v.  Barfield,  102 
Ga.  489,  31  S.  E.  90;  Macon  &  I.  S.  Street  R. 
Co.  v.  Holmes,  103  Ga.  658,  30  S.  E.  565; 
Macon  &  W.  R.  Co.  v.  Johnson,  38  Ga.  409. 
In  some  jurisdictions  the  mere  failure  to 
stop,  look,  and  listen  by  one  who  is  about  to 
cross  a  railroad  track  is  negligence  per  se; 
and  this  is  true  notwithstanding  that  at  the 
place  where  the  person  was  about  to  cross 
there  is  imposed  upon  the  railroad  company, 
by  statute  or  otherwise,  the  duty  of  giving 
signals  as  to  the  approach  of  trains  to  such 
places.    In  other  jurisdictions  it  is  held  that 
the  mere  failure  to  stop,  look,  and  listen 
will  not  amount  to  negligence  per  se,  but 
the  question  whether  it  is  such  negligence  as 
will  defeat  a  recovery  is  one  of  fact,  to  be 
determined  by  a  jury,  after  taking  into  con- 
sideration all  of  the  circumstances  of  the 
case.    2  Am.  &  Eng.  Enc.  Law,  pp.  429  et 
seq.    Even  in  the  jurisdictions  last  referred 
to— among  them  being  our  own  state — the 
rule  is  settled  that  one  about  to  cross  a  rail- 
road track  must  use  his  senses  in  the  way 
that  an  ordinarily   prudent  person   would 
under  similar  circumstances  use  them,  in 
order  to  determine  whether  it  would  be  safe 
to  cross  at  that  time  and  place;  and  this  is 
true  notwithstanding  the  company  may  be 
by    law    required  to  give  signals,  slacken 
speed,  or  do  such  other  acts  as  would,  if 
faithfully  performed,  render  improbable,  if 
not  impossible,  injury  to  anyone  crossing 
the  track.    At  common   law,   if  the   negli- 
gence of  the  plaintiff  contributed  to  the  in- 
jury, he  could  not  recover.    This  doctrine 
referred  to  usually  as  that  of  "contributory 
negligence"  is  not  the  law  of  this  state ;  but 
the  doctrine  referred  to  often  as  that  of 
"comparative    negligence"    is  the    rule    of 
force  here.    This  rule  authorizes  a  recovery 
by  the  plaintiff,  although  he  was  at  fault, 
provided  he  was  injured  under  circumstan- 
ces where,  by  the  exercise  of  ordinary  care 
on  his  part,  he  could  not  have  avoided  the 
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consequences  of  the  defendant's  negligence. 
See  Civil  Code,  §§  2322,  3830.  If  the  plain- 
tiff knows  of  the  defendant's  negligence,  and 
fails  to  exercise  that  degree  of  care  and  cau- 
tion which  an  ordinarily  prudent  man 
would  exercise  under  similar  circumstances 
to  prevent  an  injury  which  will  result  from 
such  negligence,  it  is  well  settled  that  he 
cannot  recover.  See  Georgia  R.  d  Bkg.  Co. 
v.  Keely,  50  Ga.  644;  Central  R.  Co.  v.  Har- 
ris, 76  Ga.  508;  Americus,  P.  d  L.  R.  Co.  v. 
Luckie,  87  Ga,  6,  13  S.  £.  105;  Briscoe  v. 
Southern  R.  Co.  103  Ga.  224,  227,  28  S.  £. 
638;  Central  R.  Co.  v.  Dorsey,  106  Ga.  826, 
828,  32  S.  £.  873;  Hopkins  v.  Southern  R. 
Co.  110  Ga.  85,  88,  35  S.  E.  307. 

If  the  negligence  of  the  defendant  was 
existing  at  the  time  that  plaintiff  was  hurt, 
and  he,  in  the  exercise  of  that  degree  of  care 
and  caution  which  an  ordinarily  prudent 
person  would  exercise  under  similar  circum* 
stances,  could  have  discovered  the  defend- 
ant's negligence,  and  when  discovered  could, 
by  the  exercise  of  a  like  degree  of  care,  have 
avoided  the  same,  then  he  cannot  recover. 
See  Atlanta  d  W.  P.  R.  Co.  v.  Loftin,  86  Ga. 
43,  45,  12  S.  E.  186;  Americas,  P.  d  L.  R. 
Co.  v.  Luckie,  87  Ga.  6,  13  S.  E.  105;  Bruns- 
wick d  W.  R.  Co.  v.  Gibson,  07  Ga.  489,  497, 
25  S.  E.  485;  Cain  v.  Macon  Consol.  Street 
R.  Co.  97  Ga,  298,  22  S.  E.  918;  Western  d 
A.  R.  Co.  v.  Bradford,  113  Ga.  276,  38  S.  E. 
823.  If  at  the  time  of  the  injury  an  ordi- 
narily prudent  person,  in  the  exercise  of 
that  degree  of  care  and  caution  which  such 
a  person  generally  uses,  would  have  reasona- 
bly apprehended  that  the  defendant  might 
be  negligent  at  the  time  when  and  place 
where  the  injury  occurred,  and,  so  appre- 
hending the  probability  of  the  existence  of 
such  negligence,  could  have  taken  steps  to 
have  prevented  the  injury,  then  the  person 
injured  cannot  recover,  if  he  failed  to  exer- 
cise that  degree  of  care  and  caution  usually 
exercised  by  an  ordinarily  prudent  person  to 
ascertain  whether  the  negligence  which 
might  have  been  reasonably  apprehended 
really  existed.  See  Western  d  A.  R.  Co,  v. 
Bloomingdale,  74  Ga,  604,  611;  Smith  v. 
Central  R.  d  Bkg.  Co.  82  Ga.  801,  10  S.  E. 
Ill;  Jenkins  v.  Central  R.  d  Bkg.  Co.  89 
Ga.  756,  15  8.  E.  655 ;  Central  R.  d  Bkg.  Co. 
v.  Attaxcoy,  90  Ga,  657,  661,  16  S.  E.  956; 
Ma  eon  d  I.  S.  Street  R.  Co.  v.  Holmes,  103  Ga. 
655,  30  S.  E.  563;  Lloyd  v.  City  d  Suburban 
R.  Co.  110  Ga.  167,  35  S.  E.  170.  If  there 
is  anything  present  at  the  time  and  place  of 
the  injury  which  would  cause  an  ordinarily 
prudent  person  to  reasonably  apprehend  the 
probability,  even  if  not  the  possibility,  of 
danger  to  him  in  doing  an  act  which  ne  is 
about  to  perform,  then  he  must  take  such 
steps  as  an  ordinarily  prudent  person  would 
take  to  ascertain  whether  such  danger  ex- 
ists, as  well  as  to  avoid  the  consequences  of 
the  same  after  its  existence  is  ascertained; 
and  if  he  fails  to  do  this,  and  is  injured,  he 
will  not  be  allowed  to  recover,  if  by  taking 
proper  precautions  he  could  have  avoided 
the  consequences  of  the  negligence  of  the 
person  inflicting  the  injury.  A  railroad 
track  is  a  place  of  danger,  and  one  who  goes 
54  L.  R.  A. 


thereon  is  bound  to  know  that  he  is  going  in- 
to a  place  where  he  is  subject  to  the  dangers 
incident  to  the  operation  of  trains  upon  that 
track.  See,  in  this  connection,  Comer  v. 
Shaw,  98  Ga.  545,  25  S.  E.  733;  Lloyd  v. 
City  d  Suburban  R.  Co.  110  Ga.  167,  35  S. 
E.  170.  This  is  true  without  regard  to  the 
place  where  the  track  is, — whether  in  the 
country,  where  pedestrians  are  not  expected 
to  be,  or  at  a  public  road  crossing,  or  at  a 
street  crossing,  or  at  the  stations  and  de- 
pots of  railroad  companies,  where  persons 
are  expected  and  invited  to  be  present.  No 
matter  where  the  track  is  located,  any  per- 
son who  goes  upon  the  same  is  bound  to 
know  that  he  is  going  upon  a  place  where 
his  presence  would  be  attended  with  more 
or  less  danger.  What  would  or  would  not 
amount  to  negligence  in  the  manner  in 
which  a  person  entered  upon  a  railroad 
track  would  depend  to  a  large  extent  upon 
the  peculiar  location  of  the  place  at  which 
he  went  upon  the  track.  An  ordinarily  pru- 
dent person  in  the  possession  of  all  his  fac- 
ulties would  not  attempt  to  cross  a  railroad 
track  at  any  place  without  using  at  least  his 
sense  of  sight,  if  not  that  of  hearing,  to  de- 
termine whether  at  the  time  and  place  he 
was  about  to  cross  the  same  there  were  pres- 
ent any  of  those  dangers  which  a  person  of 
ordinary  intelligence  would  reasonably  ap- 
prehend:. In  Central  R  d  Bkg.  Co.  v. 
Smith,  78  Ga,  700,  3  S.  E.  399,  it  was,  in 
effect,  held  that  one  is  not  bound  to  antici- 
pate negligence  when  the  law  commands 
diligence  for  his  protection  at  the  hands  of 
another,  Mr.  Chief  Justice  Bleckley,  in  the 
opinion  in  that  case,  saying:  "If  he  [the 
plaintiff]  had  been  on  the  crossing,  or  at 
any  place  he  was  by  right  entitled  to  be,  he 
would  have  been  warranted  in  assuming 
that  the  whole  world  would  be  diligent  in  re- 
spect to  him  and  his  safety."  We  do  not 
understand  this  rule  to  mean  that  it  is  an 
act  of  ordinary  prudence  for  a  person  to  go 
blindly  into  a  place  which  may  or  may  not 
be  dangerous,  simply  because  the  law  has 
commanded  those  in  charge  of  such  place  to 
do  certain  things,  which,  if  faithfully  per- 
formed, Would  render  improbable,  if  not  im- 
possible, injury  to  anyone  at  that  place. 
Ordinary  care  would  itself  require  the  use 
of  the  senses  to  ascertain  whether  there  was 
at  the  particular  time  any  danger  in  going 
into  the  place.  An  ordinarily  prudent  per- 
son would  necessarily  apprehend  the  possi- 
bility of  danger,  and  would  always  act  on 
such  apprehension,  and  use  his  senses  to  de- 
termine whether  or  not  it  was  safe  to  go  in- 
to the  place  at  the  time  that  he  was  seeking 
to  enter  the  same. 

Applying  the  principles  above  referred  to 
to  the  facts  of  the  present  case,  we  find  that 
the  plaintiff  was  about  to  cross  a  railroad 
track  at  a  place  where  he  was  entitled  to 
cross;  that  he  knew  that  it  was  near  the 
time  for  a  train  to  approach ;  that  he  looked 
up  the  track  in  the  direction  from  which 
the  train  was  expected,  and  saw  no  train 
aproaching;  that  he  could  see  such  a  dis- 
tance along  the  track  that  it  would  be  im- 
possible for  a  train,  if  running  within  the 
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limit  of  speed  prescribed  by  the  ordinance 
of  the  city  in  which  the  track  was  located, 
to  reach  the  place  at  which  the  plaintiff  in- 
tended to  cross  the  track  before  the  plaintiff 
reached  that  point;  that,  acting  upon  the 
assumption  that  the  train  would  approach 
in  the  mauner  prescribed  by  the  ordinance, 
he  walked  a  very  short  distance,  being  occu- 
pied only  a  few  momenta  in  doing  so,  and, 
without  looking  again  to  see  if  the  train  was 
approaching,  stepped  upon  the  track,  and 
was  struck  by  a  train  running  at  a  high  rate 
of  speed.  While  there  was  a  conflict  in  the 
evidence  on  some  points,  there  was  evidence 
from  which  the  jury  could  find  the  facts  to 
be  as  above  stated,  and  we  must  deal  with 
the  case  in  its  most  favorable  light  for  the 
plaintiff.  It  was  the  duty  of  the  plaintiff, 
before  he  attempted  to  cross  the  railroad 
track,  to  at  least  use  his  senses  to  determine 
whether  there  was  any  danger  in  such  act* 
He  complied  with  this  duty,  and  his  circum- 
stances were  such  that  if  the  employees  in 
charge  of  the  train  had  operated  it  as  they 
should  have  done,  in  conformity  to  the  city 
ordinance,  injury  to  him  at  the  time  and 
place  that  he  stepped  upon  the  track  was  an 
impossibility.  After  having  looked  up  the 
track,  and  being  able  to  see  the  distance  that 
he  said  he  could  see,  the  plaintiff  (there  be- 
ing no  evidence  showing  that  he  had  any 
reason  to  anticipate  the  contrary)  had  a 
right  to  assume  that  the  persons  in  charge 
of  the  train  would  not  violate  the  city  ordi- 
nance regulating  the  rate  of  speed;  and,  in 
acting  upon  this  assumption,  it  would  seem 
that  he  was  not  guilty  of  negligence  when 
he  stepped  upon  the  track.  But,  even  if  it 
cannot  be  said  that  he  was  entirely  free 
from  fault,  neither  can  it  be  said  that  he 
failed  entirely  to  exercise  the  care  and  pru- 
dence which  an  ordinarily  prudent  person 
would  exercise  for  his  own  protection  under 
similar  circumstances. 

There  was  no  error  of  law  complained  of, 
and  the  verdict  in  the  plaintiff's  favor  has 
met  with  the  approval  of  the  trial  judge, 
and  we  cannot  say  that  it  is  entirely  unsup- 
ported bv  evidence.  For  this  reason,  we 
will  not  interfere  with  the  discretion  of  the 
trial  judge  in  refusing  to  grant  a  new  trial. 

Judgment  affirmed. 

All  the  Justices  concur. 


BOARD  OF  TRUSTEES  OF  GATE  CITY 
GUARDS,    Plff.    in   Err., 

17. 

j  City  of  ATLANTA. 

(113  Ga.  883.) 

•1.     Public  property  within  the  mean- 
ing of  that  clause  of  the  Const Itntlon 

•Headnotee  by  Cobb,  J, 


which  authorises  the  general  assembly  to 
exempt  from  taxation  "all  public  property" 
embraces  only  such  property  as  is  owned  by 
the  state  or  some  political  division  thereof, 
and  title  to  which  is  Tested  directly  in  the 
state  or  one  of  its  subordinate  political  di- 
visions, or  in  some  person  holding  exclusively 
for  the  benefit  of  the  state  or  a  subordinate 
public  corporation. 
St.  It  follows  from  the  rolin*  stated  1a 
the  preceding?  note  that  that  portion  of 
the  act  of  the  general  assembly  approved 
October  13,  1886,  and  now  embodied  in  Pol. 
Code,  1 1156,  which  declares  that  each  armory 
"owned"  and  occupied  by  any  command  of 
the  volunteer  military  forces  of  the  state 
"shall  be,  to  all  Intents  and  purposes,  public 
property,  .  .  .  and  as  such  public  prop- 
erty .  .  .  shall  be  exempt  from  any 
taxation,  state,  county,  or  municipal,"  Is  in 
violation  of  the  Constitution,  and  therefore 
null  and  void. 

(Jnly  19,  1901.) 

ERROR  to  the  Superior  Court  for  Fulton 
County  to  review  a  judgment  in  favor 
of  defendant  in  an  action  brought  to  enjoin 
the  assessment  of  taxes  against  property 
owned  by  plaintiff  in  alleged  violation  of  a 
statutory  exemption.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  James  F.  O'Neill  for  plaintiff  in  er- 
ror. 

Messrs.  James  Ll  Hmysom  and  W.  P. 
Hill,  for  defendant  in  error: 

Taxation  is  the  rule,  and  exemption  from 
taxation  the  exception. 

Mundy  v.  Van  Hoose,  104  Ga.  292,  30  S. 
E.  783;  1  Burroughs,  Taxn.  §  70;  Cooley, 
Taxn.  204;  Athens  City  Waterworks  Co.  v. 
Athens,  74  Ga.  413. 

Exemption,  being  the  exception  to  the 
general  rule,  is  not  favored;  but  every  ex- 
ception to  be  valid  must  be  expressed  in 
clear  and  unambiguous  terms,  and  when 
found  to  exist  the  enactment  by  which  it  is 
given  will  not  be  enlarged  by  construction, 
but,  on  the  contrary,  will  be  strictly  con- 
strued. 

Cooley,  Taxn.  204,  205;  Atlanta  Street  R. 
Co.  v.  Atlanta,  66  Ga.  104. 

Under  the  Constitution  of  this  state,  no 
property,  except  that  specifically  mentioned 
therein,  can  be  exempted  from  taxation. 

Athens  City  Waterworks  Co.  v.  Athens, 
74  Ga.  413;  St.  Mark's  Church  v.  Bruns- 
wick, 78  Ga.  541,  3  S.  E.  561;  Richmond 
County  Academy  v.  Bohler,  80  Ga,  159,  7 
S.  E.  633. 

The  act  declaring  armories  public  prop- 
erty and  exempting  them  from  taxation  was 
clearly  unconstitutional. 

The  legislature  cannot  declare  that  pub- 
lic property  which  is  not  public  property. 

Mundy  v.  Van  Hoose,  104  Ga.  299,  30  8. 
E.  783;  Richmond  County  Academy  y.  Boh- 
ler, 80  Ga.  159,  7  S.  E.  633. 

If  in  point  of  fact  the  incorporation  au- 
thorized by  the  act  is  not  a  corporation  for 


Note. — As  to  what  is  public  property  within 
the  meaning  of  an  exemption  from  taxation, 
see,  in  this  series,  People  ew  rel.  New  York  v. 
Brooklyn  (N.  T.)  2  L.  R.  A.  148,  and  note; 
Auditor  General  v.  University  of  Michigan 
54  L.  R.  A. 


(Mich.)  10  L.  R.  A.  376,  and  note;  State  em  reL 
Realty  Co.  v.  Cooley  (Minn.)  29  L.  R.  A.  777; 
Owensboro  v.  Com.  ex  rel.  Stone  (Ky.)  44  L. 
R.  A.  202 ;  and  Newport  V.  Com.  (Ky.)  45  L. 
K.  A.  518. 
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•benevolent  purposes,  the  declaration  of  the 
-legislature  that  it  is  a  benevolent  corpora- 
tion does  not  make  it  so. 

State  em  rel.  Rickey  v.  McOrath,  05  Ma 
197,  8  8.  W.  426;  Little  Rock  &  Ft.  8.  R. 
-Co.  v.  Worthed,  120  U.  S.  97,  30  L.  ed.  588, 
7  Sup.  Ct.  Rep.  469;  Trash  v.  Maguire,  18 
Wall.  391,  21  L.  ed.  938. 

The  exemption  must  be  express.  The 
mentioning  of  some  excludes  others. 

Athens  City  Waterworks  Go.  v.  Athens, 
74  Ga.  413;  St.  Mark's  Church  v.  Bruns- 
wick,  78  Ga.  541,  3  S.  £.  561;  Smith  v. 
Americus,  89  Ga.  810,  15  S.  £.  752;  People 
v.  Eddy,  43  Cal.  331,  13  Am.  Rep.  143;  Jack 
▼.  Weiennctt,  115  111.  105,  66  Am.  Rep.  129, 
-3  N.  £.  445. 

Cobb,  J.,  delivered  the  opinion  of  the 
-court: 

On  October  13,  1885,  an  act  was  approved 
which  declared:  "Each  armory  owned  and 
occupied  by  any  command  of  said  volunteer 
forces  shall  be,  to  all  intents  and  purposes, 
public  property — that  is  to  say,  the  state 
shall  have  the  right  to  use  the  same  for  pub- 
lic purposes  of  a  military  character,  to 
-quarter  troops  therein  in  times  of  emergency, 
•to  be  judged  of  by  the  commander-in-chief, 
-and  to  otherwise  use  the  same  for  military 
purposes,  such  use,  however,  to  be  consistent 
with  the  occupation  of  the  same  by  said 
-command  holding  the  legal  title  thereto,  and 
so  as  not  to  oust  the  said  command  there- 
from, and  as  such  public  property,  each  said 
•armory,  and  the  land  upon  which  it  is  situ- 
ated while  it  is  used  and  occupied  as  such, 
shall  be  exempt  from  any  taxation,  state, 
county,  or  municipal.  The  adjutant  and  in- 
spector general  shall  see  that  all  such  armo- 
ries are  kept  in  serviceable  condition,  and 
-shall  report  on  the  same  to  the  commander- 
in-chief  in  his  annual  report.  All  rents  or 
income  of  any  portions  of  such  armories 
•shall  be  the  property  of  the  command  own- 
ing the  same.  The  state  shall  not  appro- 
priate any  money  for  the  repair  of  such 
buildings,  but  all  repairs  and  other  expen- 
ses incident  to  preserving  and  repairing  such 
buildings  shall  be  paid  by  the  command 
•owning  the  same."  Acts  1884-85,  p.  84,  § 
15  (Pol.  Code,  9  1156).  Under  the  Consti- 
tution "the  general  assembly  may,  by  law, 
•exempt  from  taxation  all  public  property." 
Civil  Code,  §  5884.  The  general  assembly, 
under  the  authority  thus  granted,  has  de- 
clared that  "all  public  property"  shall  be 
•exempt  from  taxation.  Pol.  Code,  9  762. 
In  Mundy  v.  Van  Hoose,  104  Ga.  299,  30  S. 
E.  783,  Mr.  Justice  Little  says:  "Public 
property,  in  the  sense  as  used  in  the  provi- 
sion for  rendering  property  exempt,  means 
property  belonging  to  the  state,  or  the  po- 
litical divisions  thereof,  such  as  counties, 
-cities,  towns,  and  the  like."  Taxation  is  the 
rule,  and  exemption  the  exception.  Athens 
City  Waterworks  Co.  v.  Athens,  74  Ga.  413. 
The  general  assembly  has  no  authority 
whatever  to  exempt  from  taxation  any  spe- 
cies of  property  except  those  specifically  men- 
tioned in  the  Constitution.  Anyone  claim- 
ing an  exemption  from  taxation  must  show 
WLK1 


an  act  of  the  general  assembly,  passed  in 
pursuance  of  the  Constitution,  authorizing 
the  exemption;  and  in  construing  such  an 
,act  every  doubt  is  to  be  resolved  in  favor  of 
taxation  and  against  exemption.  In  the 
present  case  an  effort  is  made  to  enforce  an 
'attempt  by  the  general  assembly  to  exempt 
from  taxation  the  property  of  a  private  cor- 
poration known  as  the  "Board  of  Trustees 
of  the  Gate  City  Guards."  The  exemption 
from  taxation  is  claimed  under  that  part  of 
the  act  above  referred  to  which  declares  that 
an  armory  owned  and  occupied  by  the  vol- 
unteer military  forces  of  the  state  shall  be 
publia  property  to  all  intents  and  purposes. 
It  is  not  pretended  that  the  building  in 
which  the  armory  of  the  Gate  City  Guards 
is  located  is  owned  by  the  state,  or  any  po- 
litical division  thereof,  or  that  the  corpora* 
tion  which  holds  the  title  to  the  building 
holds  it  exclusively  for  the  benefit  of  the 
state,  or  a  subordinate  public  corporation. 
It  is  claimed,  however,  that  a  portion  of  the 
building  is  used  entirely  for  purposes  which 
are  of  a  public  nature;  and  that,  while  the 
corporation  derives  an  income  from  the  re- 
maining portion  of  the  building,  this  in- 
come, after  paying  the  debts  of  the  corpora- 
tion incurred  in  the  erection  and  mainte- 
nance of  the  property,  is  used  exclusively 
for  public  purposes  in  maintaining  the  mili- 
tary company  known  as  the  "Gate  City 
Guards,"  which  is  a  part  of  the  regular  vol- 
unteer military  forces  of  the  state.  That 
private  property  is  used  exclusively  for  pub- 
lic purposes  does  not  change  the  nature  of 
the  property,  or  the  title  thereto,  so  .as  to 
convert  it  into  public  properly.  It  is  not 
necessary  in  the  present  case  to  determine 
who  would  be  the  owners  of  this  property  in 
the  event  it  should  ever  cease  to  be  used  for 
the  purposes  for  which  the  military  com- 
pany was  organized  and  the  property  ac- 
quired, but  it  is  sufficient  to  determine,  as 
it  can  be  without  difficulty  decided,  under 
the  facts  of  the  present  case,  that  neither 
the  legal  nor  equitable  title  to  the  property 
is  in  the  state,  or  any  political  division 
thereof.  It  is  therefore  not  public  property, 
within  the  meaning  of  the  clause  of  the  Con- 
stitution which  declares  that  the  general 
assembly  shall  have  authority  to  exempt 
public  property  from  taxation.  Private 
property  cannot  be  converted  into  public 
property  by  the  simple  declaration  of  the 
general  assembly ;  and  especially  is  this  true 
when  the  purpose  of  the  declaration  is  to  re- 
lieve private  property  from  a  burden  which 
the  Constitution  says  in  unmistakable  terms 
shall  be  borne  by  it  for  the  benefit  of  the 
public.  The  act  of  1835  above  referred  to, 
which  attempted  to  exempt  from  taxation 
armories  owned  by  military  companies,  is 
unconstitutional  and  void,  and  the  court 
did  not  err  in  so  treating  it,  and  in  holding 
that  the  armory  owned  by  the  Board  of 
Trustees  of  the  Gate  City  Guards  was  sub- 
ject to  taxation  at  the  instance  of  the  au- 
thorities of  the  city  of  Atlanta. 
Judgment  affirmed. 

All  the  Justices  concur." 
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J.  J.   BURCH,   Plff.   in  Err., 

v. 

PEDIGO  et  al. 
(113  Ga.  1157.) 

•1.  When  a  prominory  note  for  the 
purchase  money  of  personal  prop- 
erty* which  contains  a  reservation  of  title 
to  the  property  in  the  payee  until  the  note 
Is  paid,  Is,  by  the  payee,  transferred  for  value 
to  a  third  person  without  recourse,  the  title 
reserved  for  securing  the  payment  of  the 
debt  is  devested;  and  If,  at  the  time  of  such 
transfer,  the  title  so  held  was  not  likewise 
transferred  to  the  purchaser  of  the  note  as 
a  security  in  his  hands,  it  vests  In  the  maker, 
and  the  transferee  becomes  an  ordinary  cred- 
itor of  such  maker. 

ft.  An  action  of  trover  brought  by  the 
transferee  in  Buch  a  case,  to  recover  posses- 
sion of  the  property  for  which  the  note  trans- 
ferred was  originally  given,  must  fall  because 
of  a  want  of  title  in  the  transferee. 

(July  24,  1001.) 

ERROR  to  the  Superior  Court  for  Lincoln 
County  to  review  a  judmenfc  in  favor 
of  plaintiffs  in  an  action  brought  to  recover 
possession  of  two  mules.    Reversed. 
The  facts  are  stated  in  the  opinion. 
Messrs.  John  L  West  and  Charles  A. 
Pioquet  for  plaintiff  in  error. 

Messrs.  Colley  t\  Sims  for  defendants  in 
error. 

Little,  J.,  delivered  the  opinion  of  the 
court: 

An  action  of  bail  trover  was  instituted 
against  Burch  in  the  superior  court  of  Lin- 
coln county  to  recover  possession  of  two 
mules.  The  plaintiffs  were  Pedigo  &  Lyons, 
suing  for  the  use  of  B.  H.  Willis,  and  it  ap- 
pears from  au  admission  of  the  parties  that 
Burch  gave  to  Pedigo  &  Lyons  a  promissory 
note  for  the  purchase  price  of  the  mules, 
which  note  contained  a  reservation  of  title 
in  Pedigo  &  Lyons  as  security  for  the  pur- 
chase money  of  the  mules;  said  reservation 
being  to  Pedico  &  Lyons  or  order,  until  said 
note  was  paid.  Defendant,  by  his  plea,  set 
up  that  Willis  was  not  a  bona  fide  holder  of 
the  note  for  value  before  it  became  due,  but 
that  he  held  the  same  for  the  payee,  and 
took  the  same  after  due  with  full  notice,  and 
that  the  note  was  given  as  a  balance  due  on 
two  mules,  but  that  the  payees  had  previ- 
ously sold  to  the  defendant  a  horse  which 
failed  to  come  up  to  a  warranty  which  was 
made  as  to  her  soundness;  hence  there  was 
a  failure  of  consideration  in  the  purchase  of 
said  horse  of  $165;  that  the  payees  had 
agreed  to  refund  hjm  that  sum,  but  had 
never  done  do,  and  he  pleaded  it  as  a  set-off 
to  this  action.  The  note  which  was  given 
for  the  mules  was  dated  February  17,  1897, 
and  due  March  15,  1897.    The  transfer  to 

•Headnote  by  Littcjb,  J. 


Notk. — As  to  rights  and  liabilities  of  vendor 
and  purchaser  by  conditional  sale  on  default 
of  payment,  see  Cole  v.  Bines  (Md.)  32  L.  R. 
A.  455,  and  noU. 

54  L.  R.  A. 


Willis  was  written  on  the  note  in  the  fol- 
lowing language:  "For  value  received,  we 
hereby  transfer  to  B.  H.  Willis  or  order  all 
our  right  and  title  to  the  within  note,  with- 
out anv  recourse  on  us.  This,  the  14th  day 
of  March,  1899;"  and  signed,  "Pedigo  & 
Lyons."  It  was  admitted  by  the  defendant 
that  he  was  in  possession  of  the  property- 
sued  for.  With  this  admiasion  the  plaintiff,, 
having  introduced  the  note  referred  t<v 
clewed.  The  defendant  testified,  in  sub- 
stance and  in  detail,  to  the  facts  set  up  in 
his  plea,  which  evidence  was,  on  motion  of 
plaintiff's  counsel,  ruled  out  as  irrelevant. 
There  was  no  further  evidence  in  the  caae- 
except  that  Willis,  who  is  described  aa  the- 
usee,  testified  that  the  note  did  not  belong 
to  Pedigo  &  Lyons,  the  payees,  but  was  his* 
property,  and  was  transferred  to  him  for 
value  received,  without  any  understanding: 
in  relation  thereto.  He  also  testified  that 
he  knew  nothing  of  any  differences  between* 
the  parties  to  the  note  in  having  a  settle- 
ment, and  that  it  waa  not  put  in  his  name 
for  the  purpose  of  bringing  the  suit,  and 
that  he  knew  nothing  of  the  defendant  hav- 
ing a  claim  against  the  payees  until  after 
he  had  bought  the  note,  and  that  the  mules- 
were  worth  $150.  It  was  also  shown  that, 
the  note  was  duly  recorded.  Under  the  evi- 
dence the  presiding  judge  directed  a  verdict 
for  the  plaintiff,  as  follows:  "We,  the  jury, 
find  for  the  plaintiff  the  sum  of  $161,  same- 
being   the  face  of  the   note,   and  interest 

thereon  from  maturity,   and  dollars,. 

cost  of  suit."    A  judgment  was  rendered  for 
the  sums  named  against  the  defendant  and 
the  surety  on  his  bail  bond.    The  defendant 
made  a  motion  for  a  new  trial  on  the  ground 
that  the  verdict  was  contrary  to  law  and  to- 
the  evidence.    That  the  trial  judge  erred  i» 
directing  a  verdict  for  the  plaintiff,  and  in* 
excluding  from  the  jury  the  evidence  of  the- 
defendant,  and  in  refusing  to  permit  defend- 
ant's attorney  to  prove  by  the  usee  in  the  ac- 
tion  what   amount  he  paid  for   the   note- 
which  was  in    evidence.    The   motion    was 
overruled,  and  the  defendant  excepted. 

It  must  be  borne  in  mind  that  the  action- 
instituted  was  that  of  trover.    We  think  that 
it  is  somewhat  inconsistent,  under  the  rules- 
governing  actions  of  this  character,  that  one- 
man  should  sue  for  the  use  of  another,  in- 
asmuch as  no  one  can  recover  as  plaintiff" 
unless  he  shows  three  things, — right  of  pos- 
session of  the  property  in  himself,  wrongful, 
conversion  by  the  defendant,  and  the  value- 
This  court  ruled  in  the  case  of  Mitchell  v.. 
Georgia  <£  A.  R.  Co.  Ill  Ga,  760,  51  L.  R.  A. 
622,    36    S.  E.    971,    that,  "while     .     .    . 
'mere  possession  of  a  chattel    .     .    .    will 
give  a  right  of  action  for  any  interference* 
therewith,'  such  possession  must  be  in  the 
plaintiff's  own  right,  and  not  aa  agent  of  an- 
other;" and  in  the  same  ease  that  "a  peti- 
tion brought  in  the  name  of  a  person  who 
had  not  such  a  possession,  to  recover  person- 
al property  taken  from  him,  cannot  be  so 
amended  as  to  proceed  in  the  name  of  the 
plaintiff  for  the  use  of  the  real  owner."    In 
delivering  the  opinion  in  that  case,  in  which 
very  many  of  the  principles  applicable  to 
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the  action  of  trover  are  contained,  Mr.  Jus- 
tice Cobb  said:  "When,  therefore,  it  ap- 
pears that  the  legal  right  of  action  is  not 
in  the  plaintiff,  he  has  no  right  of  action  at 
all,  either  in  his  own  name  or  in  that  of  an- 
other." However,  as  no  exception  was  tak- 
en to  the  form  of  the  action  by  demurrer  or 
otherwise,  we  will  interpose  none.  Fur- 
thermore, it  may  be  remarked,  before  pass- 
ing to  the  main  question  which  we  think 
controls  the  case,  that  defendant  pleaded  a 
set-off.  That  such  a  plea  cannot  be  inter- 
posed in  an  action  of  trover,  see  Harden  v. 
Lang,  110  Ga.  392,  36  S.  E.  100.  Again, 
the  trial  judge  directed  a  verdict  for  the 
plaintiff  for  the  amount  of  the  note  given 
for  the  balance  of  the  purchase  money  of  the 
mules.  This,  we  think,  was  clearly  error. 
Indeed,  we  do  not  understand  how  the  note 
had  anything  to  do  with  the  issues  arising 
in  this  case,  except,  perhaps,  for  the  pur- 
pose of  showing  that  title  to  the  mules  was 
reserved  to  the  seller.  An  action  of  trover 
is  one  to  recover  possession  of  an  article 
which  has  been  wrongfully  taken  from  the 
possession  of  the  plaintiff.  The  verdict 
ordinarily  to  be  rendered  thereon  is  either 
for  the  plaintiff  or  for  the  defendant.  If  a 
verdict  is  rendered  for  the  plaintiff,  its  legal 
effect  is  that  he  shall  have  the  property  sued 
for;  but  by  §  5335  of  the  Civil  Code  it  is  de- 
clared that  the  plaintiff  shall  have  an  option 
of  saying  whether  he  will  demand  a  verdict 
for  damages  or  for  the  property  and  its  hire, 
and  it  is  the  duty  of  the  court  to  instruct 
the  jury  to  render  a  verdict  as  he  should 
thus  elect  ( if  he  should  be  entitled  to  recov- 
er). While  a  money  verdict  may  be  found 
for  the  plaintiff  in  an  action  of  trover,  it 
but  represents  the  damages  he  has  sus- 
tained, and  by  another  rule  the  amount  of 
such  damages  may  be  the  highest  proved 
value  of  the  property.  In  this  case  it  does 
not  appear  that  any  election  was  made  by 
the  plaintiff  at  the  trial.  Considering  the 
verdict  alone,  it  was  error  on  the  part  of 
the  trial  judge  to  instruct  the  jury  to  find 
a  given  sum  of  money  in  favor  of  the  plain- 
But  the  controlling  issue  which  compels  a 
reversal  in  this  case  is  that  neither  the 
plaintiff  in  the  case  nor  his  usee  showed  title 
to  the  property  to  recover  which  the  suit 
was  instituted  to  be  in  either,  and  this  is 
easily  determined  from  certain  undisputed 
facts  which  appear  in  the  record.  These 
were:  Pedigo  &  Lyons  were  the  payees  of 
the  note  given  for  the  balance  of  the  pur- 
chase money  of  the  mules.  In  that  note 
title  to  the  mules  was  reserved  to  Pedigo  & 
Lyons  or  order,  until  said  note  was  paid. 
Pedigo  &  Lyons,  for  value  received,  trans- 
ferred all  their  right  and  title  to  the  note, 
without  recourse  on  them,  to  Willis  or  or- 
der. The  effect  of  the  reservation  was,  of 
course,  to  keep  the  title  in  Pedigo  &  Lyons 
until  the  purchase  money  was  paid.  But  it 
must  be  noted  that  there  is  no  evidence  that 
they  gave  to  Willis  any  title  to  the  prop- 
erty. The  transfer  written  on  the  back 
cannot  have  this  effect,  for  the  matter  trans- 
ferred is  the  note;  and  while  the  transfer 
54  L.  R.  A. 


of  a  note  reserving  title  may,  if  the  trans- 
fer is  unconditional,  carry  to  the  transferee 
title  to  the  property,  which  by  the  terms  of 
the  note  is  reserved  to  the  payee,  yet,  when 
that  transfer  is  made  by  the  payee,  subject 
to  the  condition  that  the  transferee  shall 
have  no  recourse  on  the  transferrer  in  the 
event  of  nonpayment,  then  an  entirely  dif- 
ferent rule  prevails.  Pedigo  &  Lyons,  by 
virtue  of  this  contract,  which  it  was  agreed 
was  in  the  form  of  a  negotiable  instrument, 
held  title  to  the  mules  until  the  note  was 
paid.  Such  a  title  is  sufficient  to  sustain  an 
action  of  trover.  It  was  in  their  power  to 
transfer  alone  the  debt  represented  by  the 
note  to  another.  It  was  also  in  their  power 
to  transfer,  not  onlv  the  debt,  but  also  the 
title  to  secure  the  debt,  which  they  had  re- 
served. But  when  Pedigo  &  Lyons  sold  the 
note,  and  received  value  for  it,  their  debt 
was  paid ;  and  if  they  sold  or  transferred  the 
note,  without  at  the  time  conveying  to  the 
purchaser  the  title  to  the  property  which 
they  held  as  security  for  its  payment,  then 
the  purchaser  took  the  debt,  the  debt  of 
Pedigo  &  Lyons  was  paid,  and  the  title 
which  they  held  as  security  for  that  debt, 
not  having  been  conveyed,  vested  at  once  in 
the  maker  of  the  note,  because  of  the  fact 
that  Pedigo  &  Lyons  could  have  no  further 
interest  in  the  property.  Their  debt,  to  se- 
cure the  payment  of  which  only  was  title 
in  them  reserved,  having  been  paid,  title 
was  devested.  It  did  not  vest  in  the  pur- 
chaser of  the  note  because  it  was  not  trans- 
ferred with  the  note.  It  therefore  vested  at 
once  in  the  maker  of  the  note.  In  the  case 
of  Farrar  v.  B racket t,  86  Ga.  463,  12  S.  E. 
686,  the  facts  were  that  Farrar  sued 
Brackett  in  bail  trover  for  a  steam  engine 
and  two  sawmills.  It  also  appeared  that 
Farrar  had  purchased  from  Hill  the  notes 
given  for  one  of  the  mills,  but  did  not  re- 
ceive from  Hill  a  conveyance  of  the  mill, 
title  to  which  hod  been  reserved  as  secur- 
ity for  the  purchase  money,  but  that  Hill 
transferred  simply  the  purchase-money  notes 
to  Farrar,  without  recourse.  This  court  de- 
nied Farrar's  right  to  recover  in  trover,  and 
said:  The  transfer  without  recourse  of 
notes  given  for  part  of  the  price  of  a  mill 
did  not  place  the  title  to  the  mill  in  the  per- 
son taking  the  notes,  because  when  the  per- 
son transferring  them  received  the  money 
thereon  he  was  paid,  and  the  title  to  the 
mill  passed  into  the  maker  of  the  notes,  of 
whom  the  purchaser  of  them  was  but  an 
ordinary  creditor.  This  ruling  clearly  de- 
nies both  to  Pedigo  &  Lyons  and  to  Willis 
the  right  of  recovery  in  an  action  of  trover, 
under  the  evidence  in  this  case;  for  the  debt 
to  Pedigo  &  Lyons  was  paid  by  the  sale  of 
the  note  to  Willis,  and  the  title  to  the 
mules,  which  the  former  had  retained  to  se- 
cure their  debt,  was  extinguished  by  the  pay- 
ment of  their  debt.  Hence,  no  further  lia- 
bility on  the  note  could  attach  to  Pedigo  & 
Lyons,  because  they  transferred  the  note 
without  recourse,  and  Willis  could  not  re- 
cover because  he  had  no  title  to  the  mules, 
inasmuch  as  the  title  which  Pedigo  &  Lyons 
held   had   never   been  transferred   to   him. 
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Therefore  it  must  be  ruled  that  when  Pedigo 
<&  Lyons  transferred  the  purchase-money 
note  which  contained  the  reservation  of  title 
without  recourse,  to  Willis,  not  only  was  the 
title  of  Pedigo  ft  Lyons  extinguished,  but, 
the  debt  having  been  paid,  this  title  vested 
in  the  maker  of  the  note. 

The  verdict  was  therefore  contrary  to 
law,  and  the  judgment  overruling  the  mo- 
tion for  new  trial  is  reversed. 

All  the  Justices  concur. 


W.  S.  LYNCH,  Plff.  in  Err^ 
v. 

FLORIDA    CENTRAL    ft    PENINSULAR 
RAILROAD  COMPANY. 

(118  Ga.  1105.) 

•A  railroad  company  la  not  liable  for 
damages  resulting  from    an    assault 

and  battery  Inflicted  by  Its.  station  agent 
and  another  upon  a  third  person,  when  it 
appears  that  the  difficulty  which  gave  rise 
to.  the  beating  arose  out  of  a  personal  quarrel, 
and  that  the  agent,  so  far  as  related  to  his 
participation  therein,  was  acting  upon  his 
Individual  responsibility,  and  not  within  the 
•cope  of  the  business  of  his  agency  as  an  em- 
ployee of  the  company. 

(July  28,  1901.) 

ERROR  to  the  Superior  Court  for  Effing- 
ham County  to  review  a  judgment  in 
favor  of  defendant  in  an  action  brought  to 
recover  damages  for  an  assault  alleged  to 
have  been  committed  on  plaintiff  by  defend- 
ant's agent.  Affirmed, 
■  The  facts  are  stated  in  the  opinion.. 
f    Mr.  D.  H.  Olark  for  plaintiff  in  error. 

Messrs.  Denmark,  Adams,  A  Freeman, 
for  defendant  in  error: 

This  case  is  covered  and  controlled  by  the 
principles  laid  down  in — 

Georgia  R.  d  Bkg.  Co.  v.  Richmond,  98 
Ga.  405,  25  S.  E.  505;  City  Electric  R.  Co. 
y.  Shropshire,  101  Ga.  33,  28  6.  E.  508; 
Georgia  R.  d  Bkg.  Co.  v.  Hopkins,  108  Ga. 
324,  33  S.  E.  965. 

Little,  J.,  delivered  the  opinion  of  the 
court: 

It  cannot  be  denied  that  the  plaintiff  was 
very  imprudent  in  his  actions  towards  the 
agent  of  defendant,  in  refusing  to  obey  his 
instructions  in  reference  to  driving  into  the 
cut  with  his  loaded  wagon,  and  it  is  appar- 
ent from  the  evidence  that  he  drew  the  diffi- 
culty in  which  he  was  injured  upon  himself. 
The  station  agent  presumably  represented 

•Headnote  by  Littls,  J. 


the  railroad  company  in  an  attempt  to  en- 
force against  the  plaintiff  certain  regula- 
tions in  relation  to  the  loading  of  cars,  which 
the  agent  claimed  existed.  It  was,  as  will 
be  seen  from  the  report  of  the  evidence,  a 
reprehensible  act  on  the  part  of  the  plain- 
tin,  not  only  to  refuse  to  conform  to  such 
regulations,  but  also  in  denying  the  right  of 
the  agent  to  enforce  them.  It  was  not  be- 
coming in  him  to  question  the  authority  of 
the  agent  to  enforce  the  regulations  which 
the  latter  said  existed.  He  should  have  sub- 
mitted, and  made  his  complaint  to  the  prop- 
er and  superior  authority,  and  obtained 
redress  in  that  way. 

Two  other  things  are  also  apparent  from 
the  evidence.  The  first  is  that  the  injuries 
from  which  the  plaintiff  really  suffered  were 
not  by  the  younger  Simmons,  who  was  the 
company's  agent,  but  by  his  father,  and,  also, 
at  the  time  he  received  the  beating,  he  had 
not  approached  the  agent  on  the  business 
of  the  company,  but  to  settle  a  personal 
grievance.  Surely,  no  one  can  entertain 
such  a  distorted  view  of  the  law  as  to  claim 
that  the  railroad  company  was  responsible 
to  the  plaintiff  for  a  battery  inflicted  upon 
him  by  the  elder  Simmons,  who,  so  far  as 
the  evidence  shows,  was  not  connected  with 
the  railroad  company  in  any  capacity.  Nor 
can  it  be  successfully  claimed  that  if  the 
plaintiff  sought  the  younger  Simmons,  even 
on  the  premises  of  the  railroad  company, 
for  the  purpose  of  adjusting  a  private  griev- 
ance, although  the  one  so  sought  was  at 
the  time  its  agent,  the  company  would  be 
held  liable  for  personal  injuries  inflicted  on 
the  plaintiff  by  such  agent,  as  the  result  of 
an  unsuccessful  effort  to  adjust  their  per- 
sonal differences.  The  rules  of  law  which 
control  the  question  of  the  liability  of  a  mas- 
ter to  respond  in  damages  for  a  tort  of  this 
character,  committed  by  its  agent  on  a 
third  person,  have  been  repeatedly  consid- 
ered by  this  court.  In  the  case  of  Christian 
v.  Columbus  d  R.  R.  Co.  79  Ga.  460,  7S.E. 
216,  it  was  ruled  that  a  railroad  company 
was  liable  in  damages  for  the  wrongful  homi- 
cide of  its  customer  committed  by  its  depot 
agent  in  its  office  while  the  customer  was 
lawfully  there  for  the  transaction  of  busi- 
ness with  such  agent  pertaining  to  his 
agency.  When  the  same  case  was  for  the 
third  time  before  this  court,  as  reported  in 
Columbus  d  R.  R.  Co.  v.  Christian,  97  Ga. 
56,  25  S.  £.  411.  the  proposition  of  law  an- 
nounced in  the  first  decision  of  the  case  was 
more  fully  explained,  and  this  court  ruled 
that  "for  the  wrongful  act  of  an  employee  of 
a  railroad  company  resulting  in  injury  to 
another,  committed  while  engaged  in  the  per- 
formance of  the  company's  business  in  the 
line  of  his  duty,  the  company  is  liable.  But 
if,  while  so  engaged,  upon  account  of  some 


Not*. — For  cases  In  this  series  as  to  liabil- 
ity of  master  for  servant's  tortious  Injury  to 
third  person  In  absence  of  any  contractual  re- 
lation, see  note  to  Ritchie  v.  Waller  (Conn.)  27 
L.  R.  A.  161 ;  Pittsburgh,  C.  C.  ft  St.  L.  R.  Co. 
v.  Sullivan  (Ind.)  27  L.  R.  A.  840;  TexaB  ft 
P.  R.  Co.  v.  Scovllle  (C.  C.  App.  5th  C.)  27  L. 
R.  A.  179;  Mayer  v.  Thompson-Hutchison  Bldg. 
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Co.  (Ala.)  28  L.  R.  A.  433;  Baltimore  Con- 
sol.  R.  Co.  v.  Pierce  (Md.)  45  L.  R.  A.  527; 
Nelson  Business  College  Co.  v.  Lloyd  (Ohio) 
46  L.  R.  A.  814  ;  Pierce  v.  North  Carolina  R. 
Co.  (N.  C.)  44  L.  R.  A.  316:  Galveston,  H.  ft 
S.  A.  R.  Co.  v.  Zantslnger  (Tex.)  47  L.  B.  A. 
282;  and  Dorsey  v.  Kansas  City,  P.  ft  G.  R. 
Co.  (La  )  52  L.  R.  A.  92. 
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(private  feud  previously  existing  or  suddenly 
-arising,  wholly  disconnected  with  his  duties 
-as  such  employee,  and  not  pertaining  to  the 
business  then  in  process  of  transaction  (the 
•company  then  not  owing  to  the  other  person 
the  duty  of  personal  protection),  he  commit 
injury  upon  the  person  of  another,  the  com- 
pany would  not  be  liable."    In  delivering 
-the  opinion  in  that  case  Mr.  Justice  Atkin- 
son, further  elaborating  the  proposition  of 
law  then  in  question,  said:     "If,  while  the 
•employee  is  engaged  about  the  business  of 
the  master,  upon  some  matter  or  some  provo- 
cation wholly  disconnected  with  the  perform" 
-ance  of  his  duties  as  a  servant,  upon  some 
private  feud,  in  an  altercation  with  a  third 
person,  he  should  commit  an  injury  upon 
-such  third  person,  such  injury  would  not  fall 
within  the  class  for  which  the  master  is  lia- 
ble, unless  it  be  a  case  in  which,  by  reason 
•of  the  relation  existing  between  the  person 
thus  injured  and  the  railroad  company,  the 
latter  owed  to  the  former  the  special  duty 
<of  personal  protection,"  etc.    Again,  in  the 
-case  Of  Georgia  R.  &  Bkg.  Co.  v.  Richmond, 
08  Ga.  495,  25  8.  £.  665,  where  the  facts 
^brought  into  consideration  the  principle  of 
law  we  are  now  considering,  this  court  ruled 
that  if  the  real  purpose  of  the  person  as- 
-eaulted,  in  returning  to  the  station,  was  not 
to  look  after  or  arrange  for  checking  bag- 
gage, or  to  attend  to  other  legitimate  busi- 
ness with  the  agent,  but  merely  to  upbraid 
&im  for  a  real  or  supposed  breach  of  duty 
•occurring  at  an  earlier  hour  of  the  day,  and 
the  difficulty  thereupon  ensued,  the  two  met 
•as  ordinary  citizens,  and  the  railroad  com- 
pany  had  no  concern  in  what  passed  between 
-them.    In  delivering  the  opinion  in  that  case 
Mr.  Justice  Lumpkin,  stated  the  proposi- 
tion that  if  the  injured  person  went  to  the 
•station  to  attend  to  business  connected  with 
-the  railroad  company,  and  conducted  him- 
self properly,  he  was  entitled  to  respectful 
"treatment  from  the  agent,  "and  if  the  lat- 
ter, under  these  circumstances,  unlawfully 
-assaulted  and  beat  him,  it  was  his  right  to 
hold  the  company  responsible  in  damages." 
And  he  also  there  said:     "It  may,  in  this 
-connection,  be  proper  to  add,  however,  that, 
even  if  Richmond  went  to  the  station  for 
the  lawful  purpose  of  attending  to  the  busi- 
ness above  mentioned,  it  was  nevertheless  in- 
cumbent upon  him  to  treat  the  agent  with 
the  same  respect  due  him    by    the    agent. 
Therefore,  if,  instead  of  so  doing,  he  with- 
out provocation  used  insulting    or    oppro- 
brious language  to  the  agent*  which  natu- 
rally enough  resulted  in  a  difficulty,  the  com- 
pany should  not  be  held  responsible."    Mr. 
Justice  Lumpkin  also  said  in  the  case  of 
-City  Electric  R.  Co.  v.  Shropshire,  101  Ga. 
37,  28  S.  E.  508,  that  "one  who  voluntarily, 
and  by  his  own  misconduct,  places  it  beyond 
the  power  of  a  master  to  protect  him,  sure- 
ly cannot  complain  of  an  omission  so  to  do. 
Especially  is  this  true  where  he  practically 
invites  the  master's  servant  to  disregard  and 
.abandon  his  official  duties,  and  enter  into 
a  personal  encounter  on  his  own  account  and 
upon    his    individual    responsibility."    See 
-also,  Georgia  R.  d  Bkg.  Co.  v,  Hopkins,  108 
44L.R.A. 


Ga.  324,  33  S.  E.  965.  According  to  the  tes- 
timony of  the  plaintiff  himself,  he  repeated- 
ly persisted  in  driving  his  wagon  within  the 
cut  next  the  side  track,  which  the  agent  in- 
sisted that  he  must  not  do,  as  it  was  in  vio- 
lation of  a  rule  established  by  the  company. 
Paying  no  heed  to  the  repeated  remon- 
strances of  the  agent,  he  sought  advice  from 
another  employee  of  the  railroad  company, 
not  shown  to  have  had  any  connection  what- 
ever with  the  care  of  the  station  and  ground, 
and  then  apparently  defied  the  authority  of 
the  agent  to  compel  him  to  desist  from  doing 
what  he  had  been  forbidden.  Not  only  so, 
but  he  also  subsequently  left  the  car  in  which 
he  was  placing  nis  wood,  and  sought  the 
father  of  the  agent,  who  was  engaged  in  the 
same  work  some  hundred  yards  down  the 
track,  for  the  purpose,  as  he  states,  of  get- 
ting the  father  to  tell  his  son  not  to  go  down 
there  any  more  to  disturb  him,  telling  the 
father  of  the  treatment  which  the  son  had 

?iven  him.  Then,  at  the  request  of  the 
ather,  they  both  walked  up  to  the  ware- 
house, and  the  agent  was  asked  by  his  father 
whether  he  had  insulted  the  plaintiff,  and, 
receiving  a  reply  that  he  had  not,  the  fath- 
er and  the  plaintiff  became  engaged  in  an 
altercation  in  which  the  agent  participated. 
So  that  it  is  evident  that  plaintiff  did  not  go 
to  the  warehouse,  at  the  time,  because  of  any 
business  he  had  with  the  plaintiff  as  agent 
of  the  company,  but  for  the  purpose  of  ad- 
justing a  personal  grievance,  and,  if  it  was 
not  adjusted  in  a  manner  entirely  agreeable 
to  him,  he  should  not  attribute  the  fault  to 
the  railroad  company.  It  was  purely  a  per- 
sonal matter  between  the  three,  and,  if  the 
plaintiff  has  any  cause  to  complain,  it  is 
against  the  individuals  who  inflicted  the  in- 
juries upon  him,  and  not  against  the  rail- 
road company,  who  at  that  time  owed  him 
no  duty  of  protection.  There  was  no  error 
in  the  judgment  awarding  a  nonsuit. 
Judgment  affirmed. 

All  the  Justices  concur. 


Leonard  HUTCHERSON,  Plff.  in  Brr., 

v. 

E.  L.  DURDEtf .  * 

(118  6a.  987.) 

•An  action  by  a  father  to  recover  dam- 
aarea  for  the  seduction  of  his  daughter  Is 
barred  by  the  statute  of  limitations,  unless 
brought  within  two  years  from  the  time  the 
right  of  action  accrued. 

(July  20,  1901.) 

ERROR  to  the  Superior  Court  for  Eman- 
uel County  to  review  a  judgment  in 
favor  of  defendant  in  an  action  brought  to 

•Headnote  by  Pish,  J. 

Note. — For  an  action  of  seduction  considered 
as  an  action  for  wrongs  affecting  character,  see* 
in  this  series,  Weeks  v.  Russell  (Teun.)  3  L.  R» 
A.  212. 
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recover  damages  for  the  seduction  of  plain- 
tiff's daughter.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  George  M.  Warren,  for  plaintiff  in 
error. 

Mr.  Alfred  Heningtoit  for  defendant 
in  error. 

Fish9  J.,  delivered  the  opinion  of  the 
court: 

This  was  a  suit  brought  by  a  father  to  re- 
coyer  damages  for  the  seduction  of  his 
daughter,  who,  according  to  the  petition, 
was  unmarried  and  living  with  him  at  the 
time  the  cause  of  action  arose.  At  the 
trial,  "after  the  plaintiff  had  closed  his  evi- 
dence, the  defendant  swore  a  number  of  wit- 
nesses, and  then  moved  orally  to  dismiss 
plaintiff's  case  upon  the  ground  that  the  dec- 
laration showed  upon  its  face  that  the  case 
was  barred  by  the  statute  of  limitations. 
The  plaintiff  then  introduced  in  evidence  the 
suit  as  originally  brought  between  the  par- 
ties for  the  same  subject-matter,  filed  Octo- 
ber 1,  1895,  .  .  .  and  the  order  with- 
drawing the  same  at  October  adjourned 
term,  1890,  prior  to  the  filing  of  the  present 
suit  [on  the]  22d  day  of  January,  1897 
Defendant  then  renewed  his  motion  to  dis- 
miss plaintiff's  suit."  The  court  sustained 
the  motion,  and  the  plaintiff  excepted. 

It  is  contended  here  by  counsel  for  the 
plaintiff  in  error  that  the  motion  to  dismiss, 
being  predicated  upon  a  ground  that  would 
not  have  been  good  in  arrest  of  judgment, 
should  have  been  made  at  the  appearance 
term,  and  could  not  have  been  lawfully  en- 
tertained by  the  court  during  the  trial  of 
the  case.  So  far  as  appears  from  the  bill  of 
exceptions  or  the  record,  this  is  the  first 
time  that  this  point  has  been  raised.  It 
does  not  appear  that  any  objection  was  made 
to  the  court's  entertaining  and  passing  up- 
on the  motion  to  dismiss.  This  court  can 
only  determine  questions  which  were  raised 
in  the  court  below.  As  no  objection  appears 
to  have  been  made  to  the  motion  to  dismiss, 
the  plaintiff  will  be  presumed  to  have 
waived  any  valid  objection,  if  such  there 
were,  which  might  have  been  made  thereto. 
The  only  ruling  which  appears  to  have  been 
made  by  the  Jtnal  court  was  upon  the  merits 
of  the  motion.  Consequently  the  only  ques- 
tion properly  before  this  court  for  decision 
is  whether  or  not  the  plaintiff's  cause  of  ac- 
tion was  barred  by  the  statute  of  limitations 
when  the  original  suit  was  brought.  The 
defendant  in  error  contends  that,  under  $ 
3900  of  the  Civil  Code,  it  was  then  barred, 
as  more  than  two  years  had  elapsed  after  the 
right  of  action  accrued.  The  section  cited 
reads  as  follows:  "Actions  for  injuries 
done  to  the  person  shall  be  brought  within 
two  years  after  the  right  of  action  accrues, 
except  for  injuries  to  the  reputation,  which 
shall  be  brought  within  one  year."  Is  a  suit 
brought  by  a  father  for  the  seduction  of  his 
daughter,  within  the  meaning  of  this  sec- 
tion of  the  Civil  Code,  a  suit  "for  injuries 
done  to  the  person?"  A  similar  question 
arose  in  Johnson  v.  Bradstreet  Co.  87  Ga. 
79,  13  S.  E  250,  and  the  decision  therein 
54  L.  R.  A. 


rendered  is  decidedly  in  point.    There  the 
statute  under  consideration  amended  $  2967 
of  the  Code  of  1882,  which  provided  that  no 
action  for  a  tort  should  "abate  by  the  death 
of   either   party   where   the  wrongdoer   re- 
ceived any  benefit  from  the  tort  complained 
of,"  by  providing  that  no  action  "for  homi- 
cide, injury  to  the  person,  or  injury  to  prop- 
erty shall  abate  by  death,"  and  the  ques- 
tion which  invoked  a  construction  of  the 
amending  statute  was  whether  an  action  for 
libel  was  abated  by  the  death  of  the  plain- 
tiff.   The  decision  was  that  the  action  did 
not  abate  in  consequence  of  the  death  of  the 
plaintiff,  it  being  held  that  the  words  "in- 
jury to  the  person"  were  not  restricted  to> 
mere  bodily  or  physical   injuries,  but  ex- 
tended "to  all  injuries  to  the  person."    Mr. 
Justice  Lumpkin,  who  delivered  the  opinion, 
said :     "Some  light  is  thrown  upon  the  ques- 
tion at  issue  by  reference  to  the  position 
which  the  amended  section  occupies  in  the 
Code.    Title  8  of  part  2  of  the  Code  treats 
of  *  torts,  or  injuries  to  persons  or  property/ 
Chapter  2  of  that  article  deals  with  'in- 
juries   to    the    person.'     This    chapter    is 
divided  into  three  articles.    The  first  treats 
of  'physical  injuries,'  the  second  of  'injuries 
to  reputation/  and  the  third  of  'other  in- 
juries to  the  person.'      According  to  this 
classification,  it  will  be  seen  that  injuries 
to  reputation  are  included  in  the  chapter 
dealing  generally  with  injuries  to  the  per- 
son.    The   article  relating  to   physical    in- 
juries treats  only  of  injuries  to  the  body; 
that  relating  to  the  reputation  includes  and 
defines  libel  and  slander;  and  the  remaining 
article  of  that  chapter  deals  with  still  other 
personal   injuries,  such   as  false  imprison- 
ment,   malicious    arrest,    and    injuries    to 
health.    All  of  the  foregoing  injuries,   as 
has  been  shown,  are  classed  under  the  gener- 
al subdivision  covering  injuries  to  the  per- 
son.    It  is  more  than  probable  that  the  leg- 
islature, in  making  this  new  law  a  part  of 
the  Code,  intended  that  it  should  harmonize 
with 'its  surroundings;  and  in  amending  this 
section  it  was  doubtless  their  deliberate  pur- 
pose that  the  words  used  in  the  amending 
act    should    be    construed   and    understood 
with  reference  to  the  existing  arrangement 
and  classification  of  the  law  of  torts,  in 
which  this  new  law  found  its  place."    Now, 
if  we  look  further  into  the  classification  of 
the  law  of  torts  than  it  was  necessary  for 
the  learned  justice  to  do  in  the  case  which 
the  court  then  had  under  consideration,  we 
find  that  §  4  of  art.  3,  the  title  of  which 
article   is,    "Other    Torts   to   the    Person, 
treats  of  "indirect  injuries  to  the  person, 
and  that  under  this  designation  are  grouped 
the  section  of  the  Code  giving  a  husband  "a 
right  of  action  against  another  for  abduct- 
ing or  harboring  his  wife;"  the  section  giv- 
ing a  husband  a  right  of  action  "for  adul- 
tery,   or   criminal    conversation    with"    his 
wife ;  the  section  giving  a  father,  "or  to  the 
mother,  if  the  father  be  dead,  or  absent  per- 
manently, or  refuses  to  sue,  a  right  of  action 
for  the  seduction  of  a  daughter,  unmarrfed 
and  living  with  her  parent;"  and  the  sec- 
tions giving  "a  father,  or  if  the  father  be 
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dead  a  mother/'  a  right  of  action  "against 
any  person  who  sells  or  furnishes  spirituous 
liquors  to  his  or  her  son,  under  age,  for  his 
own  use,  and  without  his  or  her  permission," 
and  "a  like  right  of  action  against  any  per- 
son who  shall  play  and  bet  at  any  games  of 
chance  with  a  minor  son  for  money  or  other 
thing  of  value."  In  our  present  Civil  Code 
these  same  sections  are  found  under  the  sub- 
title "Indirect  Injuries  to  the  Person,"  and 
all  that  appears  above  in  reference  to  the 
classification  of  the  law  of  torts  in  the  Code 
of  1882  applies  to  the  Civil  Code.  It  is,  we 
think,  therefore  evident  that  the  meaning 
of  the  expression  "injuries  to  the  person, 
as  understood  by  the  codifiers,  and  within 
the  scheme  of  classification  adopted  in  the 
Code,  was  not  confined  to  mere  physical  or 
bodily  injuries,  but  embraced  all  actionable 
injuries  to  the  individual  himself,  aa  distin- 
guished from  injuries  to  his  property,  and 
equally  evident  that  in  the  opinion  of  the 
codifiers  the  seduction  of  an  unmarried 
daughter,  living  with  her  parent,  was,  rela- 
tively to  that  parent,  an  indirect  injury  to 
the  person.  In  reference  to  actions  for 
torts  our  statute  of  limitations  provides: 
4'A11  actions  for  trespass  upon  or  damages 
to  realty  shall  be  brought  within  four  years 
after  the  right  of  action  accrues."  "Ac- 
tions for  injuries  to  personalty  shall  be 
brought  within  four  years  after  the  right  of 
action  accrues."  "Actions  for  injuries  done 
to  the  person  shall  be  brought  within  two 
years  after  the  right  of  action  accrues,  ex- 
cept for  injuries  to  the  reputation,  which 
shall  be  brought  within  one  year."  Civil 
Code,  §§  3898-3900.  Here  we  find  that 
torts  to  property  are  divided  into  torts  to 
realty  and  torts  to  personalty,  though  the 
time  within  which  suit  may  be  brought  is 
four  years  in  each  instance.  We  find  only 
one  section,  and,  indeed,  only  one  sentence, 
devoted  to  the  limitation  of  actions  for  torts 
which  do  not  invade  property  rights.  That 
section  fixes  the  limitation  for  actions  for 
"injuries  done  to  the  person,"  and  provides 
that  suits  for  such  injuries  must  be  brought 
within  two  years  after  the  right  of  action 
accrues,  except  in  the  case  of  injuries  to  the 
reputation,  where  the  limitation  on  the  right 
to  sue  is  one  year.  So,  if  the  expression  or 
classification  "injuries  done  to  the  person" 
includes  only  injuries  inflicted  upon  the  phys- 
ical man  or  bodily  organization,  then,  ex- 
cept as  to  injuries  to  the  reputation,  there 
seems  to  be  no  limitation  provided  in  the 
Code  for  suits  based  upon  any  of  the  other 
torts  which  do  not  infringe  upon  or  affect 
property  rights,  but  each  of  which,  under 
express  provisions  of  the  Code,  affords  a 
cause  of  action  to  the  injured  party.  It  is 
not  reasonable  to  suppose  that  our  lawmak- 
ers intended  that  there  should  be  no  limita- 
tion for  suits  for  adultery  or  criminal  con- 
versation with  a  wife,  for  actions  for  ab- 
ducting or  harboring  a  wife,  for  suits  for 
selling  liquors  to  a  minor  son  without  the 
consent  of  his  parent,  for  actions  for  gam- 
bling with  a  minor  son,  and  for  actions  for 
the  seduction  of  a  daughter.  Unless  the  ac- 
tions for  injuries  which  may  be  brought  in 
54  L.  R.  A. 


these  respective  cases  come  within  the  mean- 
ing of  the  expression  or  classification  "in- 
juries done  to  the  person,"  we  have  been 
unable  to  find  any  limitation  in  the  Code' 
upon  the  right  to  sue  for  such  injuries,  or 
any  one  of  them.     Surely  the  failure  to  pro- 
vide a  special  limitation  for  each  of  these 
actions,  or  to  specifically  include  them  all 
under  one  general  statutory  limitation,  was 
not  the  result  of  oversight  on  the  part  of 
our  legislators  and  codifiers.    Is  it  not  more 
reasonable  to  believe  that  this  failure  was 
due  to  the  fact  that  the  makers  of  our  laws 
believed   that  actions  in  these  cases  were 
limited  by  the  section  which  deals  with  ac- 
tions "for  injuries  done  to  the  person,"  and 
that  they  intended  that  they  should  be?  We 
think,   however,  that   $   3900  of  the  Civil 
Code  itself  shows  that  the  expression  "in- 
juries done  to  the  person,"  as  therein  used, 
includes  not  only  injuries  to  the  physical 
body,  but  every  other  injury,  for  wnich  an 
action  may  be  brought,  done  to  the  individ- 
ual,   and    not    to   his  property.    This   is 
shown  by  the  fact  that  "injuries  to  the  rep- 
utation"  are   specially   excepted   from  the 
operation  of  the  limitation  provided  for  ac- 
tions   "for   injuries   done   to   the   person." 
Why  this  exception,  if  "injuries  done  to  the 
person"  include  only  injuries  to  the  bodily 
organization?    Section  5  of  the  statute  of 
limitations    of    March    6,    1856,    provided: 
"All  suits  for  injuries  done  to  the  person 
shall  be  brought  within  two  years  after  the 
right  of  action  accrues,  and  not  after."  Sec- 
tion 6  of  that  act  provided:     "All  suits  for 
injuries  done  to  the  character  or  reputation 
shall  be  brought  within  one  year  from  the 
time  the  right  of  action  accrues  and  not 
after."    It    is    significant    that,    when    the 
laws  of  this  state  were  first  codified,  these 
two  separate  sections  of  the  statute  of  limi- 
tations were  merged  into,  not  only  one  sec- 
tion, but  into  one  sentence,  and  so  merged 
that  the  conclusion  is  irresistible  that  in 
the  opinion  of  the  codifiers,  and  of  the  gen- 
eral assembly  which  adopted  that  Code  as  a 
body  of  laws  for  the  state,  the  expression 
or  classification  "injuries  done  to  the  per- 
son," as  used  in  the  statute  of  limitations, 
included  personal  injuries  other  than  inju- 
ries to  the  body,  and  that  it  was  their  in- 
tention that  it  should.    Section  3900  of  the 
Civil  Code  is  in  the  exact  language  of  $ 
2992  of  our  first  Code,  and  the  same  lan- 
guage has  been  employed  in  each  of  the  in- 
tervening Codes.     So,  the  codifiers  of  the 
original  Code  and  the  codifiers  of  each  sub- 
sequent Code  have  included  "injuries  to  the 
reputation"  under  the  general  classification 
"injuries  done  to  the  person,"  and  then,  by 
express  exception,   have  provided   that  the 
limitation  of  two  years  applied  generally 
to  all  actions  "for  injuries  done  to  the  per- 
son" Bhall  not  apply  to  suits  for  "injuries 
to  the  reputation,"  but  that  actions  for  such 
injuries  shall  be  brought  within  one  year 
after  the  right  of  action  accrues.     Both  the 
classification  and  the  exception  have  twice 
received  the  sanction  and  approval  of  the 
general  assembly,  as  the  Code  of  1863  and 
the  Code  of  1895  were  each  adopted  by  leg- 
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islative  enactment.  An  injury  to  the  rep- 
utation is  an  injury  of  an  intangible  char- 
acter, of  which  there  is  no  evidence  in  or 
on  the  bodily  organization,  and  which  can 
only  affect  the  physical  man  indirectly, 
through  the  subtle  influence  of  the  mind  over 
the  bodily  processes  and  the  physical  health. 
That  such  an  injury  as  this  was  classed  by 
our  lawmakers  among  "injuries  done  to  the 
person,"  we  think,  clearly  shows  thai  they 
intended  by  "injuries  done  to  the  person" 
all  injuries  for  which  an  action  would  lie, 
done  to  the  individual,  as  distinguished 
from  injuries  done  to  his  property. 

Our  statute  giving  a  right  of  action  for 
the  seduction  of  an  unmarried  daughter  liv- 
ing with  her  parent  sweeps  away  the  flimsy 
fiction  of  the  common  law  that  a  suit  by  a 
father  for  the  seduction  of  his  daughter 
can  only  be  based  on  the  relation  of  master 
and  servant  between  the  two,  and  must 
therefore  be  for  the  loss  of  the  daughter's 
services/  although  when  the  plaintiff  has 
thus  brought  his  suit  he  can  recover  for  the 
real  wrong  and  injury  inflicted  upon  him. 
In  this  state  "the  seduction  is  the  gist  of 
the  action/'  and  "no  loss  of  service  need  be 
alleged  or  proved."  Civil  Code,  $  3870. 
Section  3899  of  the  Civil  Code,  which  pro- 
vides the  limitation  within  which  suits  for 
injuries  to  personalty  may  be  brought,  can- 
not, therefore,  apply  to  such  an  action;  for 
"the  gist  of  the  action"  is  what  must  be 
looked  to  in  determining  whether  it  is  an 
action  for  injuries  to  personalty,  or  one 
"for  injuries  done  to  the  person."  The  real 
gravamen  of  the  action  is  the  shame,  morti- 
fication, humiliation,  and  sense  of  family 
dishonor  and  disgrace  from  which  the  plain- 
tiff suffers.  "The  gist  of  the  action"  be- 
ing, not  any  property  right  of  the  par- 
ent in  the  services  of  his  daughter, 
but  the  seduction  itself,  for  which,  "in 
well-defined  cases,  the  damages  should 
be  exemplary,"  it  is  clear  that  within  the 
intent  and  meaning  of  our  Code,  and  under 
the  decision  in  Johnson  v.  Bradstreet  Co. 
87  Ga.  79,  13  S.  E.  250,  the  expression  "in- 
juries done  to  the  person,"  as  used  in  our 
statute  of  limitations,  includes  the  injuries 
inflicted  upon  a  father  by  the  seduction  of 
his  daughter. 

Irrespective  of  the  considerations  above 
presented,  there  is  excellent  outside  author- 
ity for  holding  that  the  expression  "injuries 
done  to  the  person,"  used  in  a  statute,  in- 
cludes the  injuries  inflicted  upon  a  father 
by  the  seduction  of  his  daughter.    This  will 


be  seen  by  reference  to  the  elaborate  and 
able  opinion  in  Johnson  v.  Bradstreet  Co. 
87  Ga.  79,  13  S.  E.  250,  where  Mr.  Justice- 
Lumpkin  discusses  the  meaning  of  the  worda- 
"injury  to  person"  in  the  light  of  the  com- 
mon law,  and  subsequently  cites  the  follow- 
ing authorities,  which   are  very   much   in. 
point  in  the  present  case:     On  page  84,  87 
Ga.,  and  page  252,  13  8.  E.,  he  says:  "Aside- 
from  this,  the  following  authorities  seem  to 
sustain  our  judgment  in  the  case  before  us: 
In  the  case  of  Cregin  v.  Brooklyn  Crosstovm 
R.  Co.  75  N.  Y.  192,  31  Am.  Rep.  459,  con- 
struing the  meaning  of  the  words  'actions- 
on  the  case  for  injuries  to  the  person  of 
the  plaintiff,'  found  in  a  New  York  statute,. 
the  court  held  that  these  words  included 
actions  for  slander,  libel,  assault  and  bat- 
tery, and  false  imprisonment,  and  that  cases- 
of  this  kind  were  to  be  treated  as  actions- 
for  injuries  done  to  the  person  of  the  plain- 
tiff.   Under  ft  2157  of  the  Code  of  Alabama,, 
actions  for  injuries  to  the  person  or  reputa- 
tion are  abated  by  the  death  of  a  party ^ 
Construing  this  section  in  the  case  of  Oar- 
rison  v.  Burden,  40  Ala.  513,  it  was  held 
that  an  action  to  recover  damages  for  the- 
seduction  of  the  plaintiff's  wife  was  an  ac- 
tion for  injuries  to  the  person,  and  there- 
fore, under  the  section  cited,  abated  by  the- 
death  of  the  defendant.    Judge,  J.,  says: 
'Is  adultery  or  criminal  conversation  with, 
the  wife,  in  legal  contemplation,  an  injury 
to  the  person  of  the  husband?    Blackstone- 
and  Chitty  both  declare  that  it  is,     .    .    . 
and  upon  this  point  we  are  not  aware  there 
is  any  conflict  of  authority.'    This  case,  in 
effect,  rules  that  injuries  to  the  person  are 
not  confined  to  physical  injuries.    In  the 
case  of  Delamater  v.  Russell,  4  How.  Pr. 
234,  it  was  held  that  an  action  for  criminal 
conversation  with  the  plaintiff's  wife  was- 
an  action  for  injury  to  the  person  of  the 
plaintiff.    Parker,  J.,  says    'Rights  of  per- 
sons are  divided  into  absolute  and  relative*. 
Criminal  conversation  is  classed  under  ac- 
tions for  injuries  to  the  latter.    This  classi- 
fication  is  related  by  all  our  elementary 
writers.' " 

As  it  clearly  appeared  that  the  original 
action  in  the  case  under  consideration  waa 
brought  more  than  two  years  after  the  right 
of  action  accrued,  there  was  no  error  in 
sustaining  the  motion  to  dismiss  the  case. 

Judgment  affirmed. 

All  the  Justices  concur. 
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Eugenie  LAVTGNE,  Exrx.,  etc,  of  Alexan- 
der Lavigne,  Deceased, 
v. 

LIGUE  DES  PATRIOTES. 
Marilda  CHASSE,  Claimant,  Appt. 


(178  Mas*  25.) 

1.     An  illegitimate  child  la 
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iot  a  child 


or  relative  of  her  father,  as  those 
words  are  used  In  a  statute  designating  the 
persons  wbo  may  be  beneficiaries  In  certifi- 
cates of  mutual  benefit  associations. 
2.  No  relation  of  dependency  exist* 
between  an  Illegitimate  ehild  of  a 
married  woman  and  her  putative  father,  so 
as  to  entitle  her  to  become  a  beneficiary  in  s 
benefit  certificate  Issued  to  him,  under  a  stat- 
utory provision  as  to  " persons  dependent** 
on  him,   where  he  merely  boards  with  her 
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mother,  paying  hli  board  when  able,  and  la 
under  110  legal  obligation  to  support  the  child. 

(February  27,  1901.) 

APPEAL  by  claimant  from  a  judgment  of 
the  Superior  Court  for  Bristol  County 
denying  her  claim  to  the  proceeds  of  a  bene- 
fit fund  owing  by  the  defendant  society  be- 
cause of  the  death  of  Alexander  Lavigne,  de- 
ceased.   A/firmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  L.  Elmer  Woody  for  appellant: 

The  designation  of  Miralda  Chaese,  the 
illegitimate  daughter  of  Alexander  Lavigne, 
is  a  valid  designation  in  form  and  manner. 

Anthony  v.  Massachusetts  Ben.  Asso.  158 
Mass.  322,  33  N.  E.  577. 

The  claimant,  in  order  to  recover,  must 
be  either  a  relative  of  Alexander  Lavigne 
or  a  person  dependent  upon  him. 

Acts  1894,  chap.  367,  S  8. 

The  word  "relative"  in  this  connection  is 
construed  liberally  in  every  jurisdiction, 
and  not  strictly  as  in  statutes  relating  to 
succession  or  inheritance,  and  in  the  con- 
struction of  wills.  * 

Bacon,  Ben.  Soc  2d  ed.  $  260a;  Simcoke 
v.  Grand  Lodge,  A.  0.  U.  W.  84  Iowa,  383, 
15  L.  R.  A.  114,  51  N.  W.  8;  McCarthy  v. 
Supreme  Lodge  2J.  E.  0.  of  P.  153  Mass. 
314,  11  L.  R.  A.  144,  26  N.  E.  866;  Supreme 
Council  A.  L.  of  H.  v.  Perry,  140  Mass.  580, 
5  N.  E.  034. 

Alexander  Lavigne  boarded  with  claim- 
ant's mother  and  paid  his  board  while  he 
was  able,  and  that  payment  formed  part  of 
the  support  of  claimant.  She  was  therefore, 
to  that  extent,  dependent  upon  him,— quite 
as  much  as  though  he  had  contributed  the 
same  sum  of  money  directly  for  the  living 
expenses  of  the  house,  himself  living  there. 

McCarthy  v.  Supreme  Lodge  N.  E.  0.  of 
P.  153  Mass.  314,  11  L.  R.  A.  144,  26  N.  E. 
860. 

Mr.  Huso  A.  Dubuque,  for  appellee: 

Inasmuch  as  the  by-lawB  of  the  defendant 
society  give  the  mortuary  benefits  to  the 
"legal  beneficiary  of  a  deceased  member/' 
we  must  look  to  the  statutes  in  force  at  the 
time  of  the  designation,  to  wit,  November 
2,  1896,  to  find  who  the  "legal  beneficiary" 
is. 

Jlrierly  v.  Equitable  Aid  Union,  170  Mass. 
220,  48  N.  E.  1090. 

If  that  is  so,  then  the  legal  beneficiaries 
in  this  case  must  be  the  "husband,  wife,  af- 
fianced husband,  affianced  wife,  relatives  of, 
or  persons  dependent  upon,  such  members." 

Stat.  1804,  chap.  367,  $  8. 

If  the  claimant  is  entitled  to  the  benefits 
in  this  case,  she  must  come  under  the  term 
of  a  "relative"  or  a  "person  dependent"  up- 
on the  deceased. 

Supreme  Council  A.  L.  of  H.  v.  Perry,  140 

Notb. — There  seem  to  be  no  precedents  on 
the  exact  question  of  Insurable  Interest  of  or  In 
life  of  Illegitimate  child. 

On  the  general  question  of  Insurable  Interest 
In  life  of  parent  or  child  or  other  relative  by 
blood,  see  note  to  Life  Ins.  Clearing  Co.  v. 
O'Neill  (C.  C.  App.  3d  C.)  54  L.  B.  A.  225. 
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Mass.  580,  5  N.  E.  634;  Brierly  v.  Equitable 
Aid  Union,  170  Mass.  218,  48  N.  E.  1090. 

An  illegitimate  child  does  not  inherit 
from  his  putative  father. 

Kent  v.  Barker,  2  Gray,  535.  See  Schoul- 
cr,  Dom.  Rel.  4th  ed.  1889,  $$  276,  277. 

The  words  "relatives  or  relations"  in  a 
will  mean  the  next  of  kin  who  inherit  under 
the  statutes  of  distribution. 

Anonymous,  1  P.  Wms.  327;  Smith  v. 
Campbell,  19  Ves.  Jr.  400;  Varrell  v.  Wen- 
dell, 20  N.  H.  431;  Bayner  v.  Mowbray,  3 
Bro.  Ch.  234;  Elliot  v.  Fessenden,  83  Me. 
197,  13  L.  R.  A.  37,  22  Atl.  115;  2  Jarman, 
Wills,  6th  Am.  ed.  1893,  *1G76. 

They  do  not  include  even  a  wife. 

Esty  v.  Clark,  101  Mass.  36,  3  Am.  Rep. 
320. 

Nor  a  stepchild. 

Kimball  v.  Story,  108  Mass.  382;  Brook- 
field  v.  Warren,  128  Mass.  287. 

Only  legitimate  children  can  be  technical- 
ly called  relatives  entitled  to  be  classed  aa 
"legal  beneficiaries." 

fan  Voorhis  v.  Brintnall,  23  Hun,  260. 

It  would  be  against  public  policy  and 
good  morals  to  hold  otherwise. 

See  Keener  v.  Grand  Lodge,  A.  0.  U.  W. 
38  Mo.  App.  643;  Cooper  v.  Cooper,  147 
Mass.  370,  17  N.  E.  892. 

Dependency  is  a  fact  which  must  appear. 
It  is  not  possible,  but  actual,  dependency 
that  is  meant  by  the  statute.  It  is  so  un- 
der the  employers'  liability  acts. 

Daly  v.  New  Jersey  Steel  d  I.  Co.  155- 
Mass.  1,  29  N.  E.  507;  Hodnett  v.  Boston  & 
A.  R.  Co.  156  Mass.  86,  30  N.  E.  224. 

The  same  is  true  as  to  benefit  societies. 

1  Bacon,  Ben.  Soc.  2d  ed.  1894,  $  508,  pp. 
512,  513;  Supreme  Council  A.  L.  of  H.  v. 
Perry,  140  Mass.  580,  5  N.  E.  634;  McCar- 
thy v.  Supreme  Lodge  N.  E.  O.  of  P.  153: 
Mass.  314,  11  L.  R.  A.  144,  26  N.  E.  866. 

The  beneficiary  must  be  dependent  upon* 
the  member  in  a  material  degree  for  sup- 
port. 

McCarthy  r.  Supreme  Lodge  N.  E.  0.  of 
P.  153  Mass.  314,  11  L.  R.  A.  144,  26  N.  E. 
866. 

A  mistress  is  not  considered  a  dependent. 

Keener  v.  Grand  Lodge,  A.  0.  U.  W.  3a 
Mo.  App.  543;  Cooper  v.  Cooper,  147  Mass. 
370,  17  N.  E.  892. 

Nor  an  affianced  wife,  as  she  is  termed  in 
our  statutes,  before  Stat.  1890,  chap.  341. 

Supreme  Council  A.  L.  of  H.  v.  Perry,  140 
Mass.  680,  5  N.  E.  634. 

Even  a  mother  who  does  not  live  with  her 
son,  and  who  receives  no  support  from  him, 
is  not  a  dependent. 

Elsey  v.  Odd  Fellows9  Mut.  Relief  Asso^ 
142  Mass.  224,  7  N.  E.  844. 

Nor  a  sister  under  similar  circumstances. 

Smith  v.  Boston  &  M.  R.  Relief  Asso.  16& 
Mass.  213,  46  N.  E.  626. 

Nor  a  brother  under  the  term  "family." 

Supreme  Council,  C.  B.  L.  v.  McGinness^ 
59  Ohio  St.  531,  53  N.  E.  54. 

Nor  a  creditor. 

Shillings  v.  Massachusetts  Ben.  Asso.  14ft 
Mass.  217,  15  N.  E.  566. 
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Nor  a  wife's  niece,  where  the  term  used 
is  "family,  heirs,  or  blood  relatives." 

Baldwin  v.  Beg  ley,  185  111.  180,  56  N.  E. 
1065. 

It  cannot  be  claimed  that,  because  the 
statutes  would  authorize  a  prosecution  for 
bastardy  against  the  deceased,  he  oould  be 
•compelled  bv  law  to  support  the  claimant, 
and  that,  therefore,  she  would  be  entitled 
to  be  supported  by  him. 

Dependency  means  actual  support,  not  the 
legal  obligation  to  support. 

McCarthy  v.  Supreme  Lodge  W.  E.  O.  of 
P.  153  Mass.  314,  11  L.  R.  A.  144,  26  N.  E. 
366;  Elsey  v.  Odd  Fellow*  Mut.  Relief  Asso. 
142  Mass.  224,  7  N.  E.  844. 

The  plaintiff,  who  has  paid  the  dues  of 
the  deceased,  would  have  an  equitable  lien 
on  the  benefits  for  the  amount  paid  by  her. 

Tepper  v.  Supreme  Council  of  R.  A.  59  N. 
J.  Eq.  321,  45  Atl.  111. 

The  designation  is  invalid  in  law,  and  the 
executrix  may  sue  and  recover  the  mortuary 
tienefits. 

Clarke  v.  Schwarzenberg,  162  Mass.  98,  38 
N.  E.  17;  Sargent  v.  Supreme  Lodge  K.  of 
E.  158  Mass.  557,  33  N.  E.  650;  Shea  v. 
Massachusetts  Ben.  Aeso.  160  Mass.  289,  35 
N.  E.  855. 

Morton,  J.,  delivered  the  opinion  of  the 
court: 

At  the  time  of  his  death  the  plaintiff's 
testator  was  a  member  in  good  standing  of 
the  defendant  corporation,  which  is  a  benefi- 
ciary association.  The  association  admits 
that  it  has  in  its  hands  $680  as  mortuary 
benefits  of  the  deceased,  and  is  ready  to  pay 
it  to  the  plaintiff  or  the  claimant,  as  the 
court  may  decide.  There  are  no  other 
claimants.  Marilda  Chasse,  the  claimant, 
is  the  illegitimate  child  of  the  testator.  The 
plaintiff  is  the  testator's  sister,  and  is  execu- 
trix of  his  will,  which  has  been  duly  proved 
and  allowed.  By  this  will  he  left  to  his  sister 
the  benefits  coming  to  him  from  the  associa- 
tion. He  also  made  her  residuary  legatee. 
Afterwards,  by  an  instrument  in  writing, 
he'  designated  said  Marilda  Chasse  as  the 
beneficiary  entitled  to  all  mortuary  or  other 
benefits  coming  to  him  or  his  beneficiary 
from  the  association;  describing  her  in  the 
instrument  as  his  natural  child,  and  alleg- 
ing that  the  designation  was  made  in  rec- 
ognition of  his  moral  duty  to  support  her. 
He  never  contributed  to  her  support,  except 
in  the  sense  in  which  he  did  so  by  paying  his 
board,  when  able,  to  her  mother,  with  whom 
he  boarded.  The  mother  kept  other  board- 
ers and  took  in  washing.  The  plaintiff  paid 
his  dues  to  the  defendant  society,  and  ad- 
vanced him  money  for  his  board,  medical 
care,  and  attendance.  Without  such  assist- 
ance on  her  part,  his  membership  in  the  so- 
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dety  during  the  last  year  of  his  life  would 
have  lapsed,  and  he  would  have  lost  the  sick 
benefits  which  he  received,  and  the  mortuary 
benefits  at  his  death,  for  which  this  action 
has  been  brought.  The  question  is  whether 
the  said  Marilda  Chasse  was  or  could  be 
legally  designated  as  the  beneficiary,  in  ac- 
cordance with  article  28  of  the  by-laws  of 
the  association,  that  the  "widow  or  other 
legal  beneficiary  of  the  deceased  member 
shall  be  entitled,"  etc.,  and  the  statutes  ap- 
plicable to  such  associations. 

This  association  was  organized  under 
Stat.  1888,  chap.  429.  By  that  statute  the 
beneficiary  was  limited  to  "the  husband, 
wife,  children,  relatives  of  or  persons  de- 
pendent on  such  member."  The  statute  has 
since  been  extended  so  as  to  include  affianced 
husband  and  affianced  wife  (Stat.  1890, 
chap.  341,  S  1;  Stat,  1894,  chap.  367,  §8), 
and  child  by  legal  adoption  and  par- 
ent by  legal  adoption  (Stat.  1898,  chap. 
474,  $  11;  Stat.  1899,  chap.  442,  3  11), 
but  the  other  beneficiaries  remain  the  same. 
No  one  outside  of  the  classes  thus  named 
can  be  a  beneficiary.  Brierly  v.  Equitable 
Aid  .Union,  170  Mass.  218,  48  N.  E.  1090; 
Supreme  Council  A.  L.  of  B.  v.  Perry,  140 
Mass.  580,  5  N.  E.  634.  Is  the  claimant  a 
child  of ,  or  a  relative  of,  or  a  person  depend- 
ent upon,  the  deceased  member,  within  the 
meaning  of  the  statute?  By  "children,"  as 
that  word  is  used  in  the  statute,  is  meant, 
we  think,  legitimate  children.  Kent  v.  Bar- 
ker, 2  Gray,  535;  2  Jarman,  Wills,  6th  Am. 
ed.  1076.  The  word  "relatives"  is  of  broad- 
er scope,  but  manifestly  cannot  be  held  to 
include  an  illegitimate  child.  Esty  v.  Clark, 
101  Mass.  36,  3  Am.  Hep.  320;  Kimball  v. 
Story,  108  Mass.  382;  Elliot  v.  Fessenden, 
83  Me.  197,  13  L.  R.  A.  37,  22  Atl.  115. 
The  attempted  designation  of  the  claimant 
as  a  beneficiary  must  be  regarded,  therefore, 
as  invalid.  Neither  do  we  think  that,  with- 
in any  fair  construction  of  the  words,  she 
can  be  considered  a  dependent  upon  him.  He 
contributed  no  more  to  her  support  than 
any  one  of  the  other  boarders  whom  her 
mother  took,  and,  as  matters  stood,  he  was 
under  no  legal  obligation  to  support  her. 
In  no  just  sense  can  there  be  said  to  have 
been,  directly  or  indirectly,  a  relation  of  de- 
pendency between  the  child  and  its  putative 
father.  *  See  McCarthy  v.  Supreme  Lodge  N. 
B.  0.  of  P.  153  Mass.  314,  11  L.  R.  A.  144, 
26  N.  E.  866;  Elsey  v.  Odd  Fellows9  Mut. 
Relief  Aeso.  142  Mass.  224,  7  N.  E.  844.  The 
association  admits  that  either  the  plaintiff 
or  the  claimant  is  entitled  to  the  fund.  For 
reasons  which  have  been  given,  we  think 
that  the  claimant  is  not  entitled  to  it.  It 
follows  that  the  plaintiff  is  entitled  to  it. 

Judgment  affirmed. 
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J.  D.  CAMPBELL 


v. 


PROVIDENT   SAVINGS   &   LOAN   SOCI- 
ETY et  al.9  Appts., 

John  RUHM  et  al,  Petitioners.         ( 


( Tenn. 


) 


Tfcat  tfce  land  reached    by    a 

creditors9  bill  against  an  insolvent  build- 
in?  and  loan  association  Is  all  absorbed  by 
prior  claims  not  secured  by  mortgage  or  other 
fixed  Hen,  so  that  the  one  who  instigated  It 
will  receive  nothing,  will  not  prevent  the  al- 
lowance of  a  reasonable  fee  to  his  solicitors 
ont  of  the  fund,  since  their  work  was  done 
for  the  benefit  of  all  the  distributees. 

(November  24,  19<K>.) 


Iters. — Allowance  of  attorneys'  fees  out  of  fund 
for  attorneys  of  creditors  who  sue  in  behalf 
of  themeeleee  and  other  creditors. 

I.  In  general. 
II.  Suit  to  have  conveyance  eet  aside. 

a.  In  general. 

b.  From  what  part  of  fund  allowance 

made. 
€11.  Suit  for  administration  of  deoedente  ee- 
fate. 
a*  In  general. 
b.  From  what  part  of  fund  allowance 

made. 
c  Where  plaintive  debt  not  reached. 
IV.  Suit  for  appointment  of  receiver  and  to 
wind  up  Insolvent  corporation. 

a.  In  general. 

b.  From  what  part  of  fund  allowance 

made. 

c.  Where  plaintiff's  debt  not  reached. 
V.  Suit  to  enforce  stockholder's  liability. 

VI.  Proceedings  in  bankruptcy  caeee. 

a.  In  general. 

b.  Amount  of  fee, 
TIL  Conclusion. 

I.  In  general. 

The  attorneys  for  a  creditor  who  brings  a 
«ult  in  behalf  of  himself  and  other  creditors  will 
ordinarily  be  allowed  compensation  out  of  the 
fond  realised  for  creditors  generally,  If  his  serv- 
ices prove  beneficial  to  them. 

Thus,  In  Swedish-American  Nat.  Bank  v. 
Davis,  71  Minn.  509,  74  N.  W.  287,  an  allow- 
ance of  counsel  fees  was  granted  to  creditors 
who  successfully  opposed  a  fraudulent  claim 
made  against  an  insolvent  estate,  as  a  result 
-of  which  the  funds  available  for  creditors  gen- 
erally was  largely  Increased. 

And  where  general  creditors  file  a  bill  to 
■have  a  mortgage  for  the  exclusive  security  of 
the  mortgagee  declared  a  general  assignment 
for  the  benefit  of  all  the  creditors,  and  a  decree 
Is  rendered  declaring  It  such,  after  which  the 
mortgagee  Is  allowed  to  share  with  the  other 
creditors  In  the  distribution  of  the  fund,  the 
attorney  for  the  complainants  will  be  allowed 
compensation  out  of  the  entire  fund,  Instead 
of  that  remaining  after  deducting  the  debt  of 
the  mortgagee.  Annlston  Loan  ft  T.  Co.  v. 
Ward,  108  Ala.  85,  18  So.  987. 

And  where  a  conveyance  Is  intended  as  a  deed 
of  trust  for  creditors,  in  which  three  classes 
-of  creditors  are  preferred,  and  creditors  of  the 
third  class  bring  a  suit  for  themselves  and  other 


APPEAL  by  defendants  from  a  judgment 
of  the  Court  of  Chancery  Appeals  re- 
versing a  decree  of  the  Chancery  Court  for 
Davidson  County  disallowing  a  petition  for 
the  payment  of  fees  out  of  a  fund  belong- 
ing to  the  defendant  society,  which  had  been 
reached  by  a  creditors'  bill  filed  by  petition- 
ers' client.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the 
Court  of  Chancery  Appeals,  which  was  de- 
livered by  Barton,  J.,  and  was  as  follows: 

The  question  involved  in  this  case  is  as  to 
to  the  right  of  John  Ruhm  &  Son,  solicitors 
and  counsel  for  the  original  complainant, 
to  have  their  fees  paid  out  of  a  fund  im- 
pounded in  the  case.  The  original  bill  was 
filed  on  November  12,  1897,  by  Ruhm  &  Son, 
who  are  lawyers  and  practicing  solicitors, 


ance  declared  a  general  assignment  for  cred- 
itors, in  which  they  are  successful,  the  fee  of 
plalntirs  attorney  will  be  allowed  out  of  the 
fund  In  the  hands  of  the  trustee  for  creditors 
of  the  third  class,  but  not  out  of  that  part  of 
the  fund  for  the  first  and  second  classes,  as 
the  suit  Is  not  for  their  Interests.  Lochte  v. 
Blum,  10  Tex.  Civ.  App.  885,  80  8.  W.  925. 
See  also  Fechhelmer  v.  Baum,  43  Fed.  719,  infra, 
IV.  a. 

And  where  unsecured  creditors  of  a  railroad 
company  Instituted  proceedings  on  behalf  of 
themselves  and  all  other  creditors  of  the  same 
class  who  should  come  In  and  contribute  to  the 
expenses,  to  establish  a  Hen  on  the  property  of 
the  company  in  the  hands  of  railroad  companies 
which  have  purchased  and  are  In  possession  of 
the  same,  in  which  they  were  successful,  the 
court  allowing  all  unsecured  creditors  to  prove 
their  claims,  after  which  the  defendant  rail- 
road companies  purchased  the  claims  of  the 
plaintiffs  and  other  unsecured  creditors,  the  at- 
torneys for  plaintiffs,  who  had  agreed  to  con- 
duct the  suit  for  plaintiffs  for  a  specified  com- 
pensation with  the  understanding  that  they 
might  be  allowed  additional  compensation  out 
of  the  fund,  will  be  allowed  such  extra  compen- 
sation as  to  the  demands  of  unsecured  creditors 
who  had  made  no  special  contract  with  them, 
and  will  be  given  a  Hen  upon  the  property  to 
secure  the  same,  where  such  Hen  Is  authorised 
by  the  law  of  the  state  by  which  the  rights  of 
the  parties  are  governed.  Central  R.  ft  Bkg. 
Co.  v.  Pettus,  113  U.  8.  116,  28  L.  ed.  915,  5 
Sup.  Ct.  Rep.  387. 

And  where  a  creditor  of  an  Insolvent  corpora- 
tion, who  has  made  an  assignment  for  creditors, 
files  a  bill  asking  the  court  to  assume  Jurisdic- 
tion of  the  assignment  and  require  the  trustee 
therein  to  give  bond  and  to  administer  and  settle 
the  trust  created  by'  the  assignment,  and  the 
trustee  admits  the  necessity  of  the  suit,  and 
submits  to  the  jurisdiction  of  the  court,  and 
executes  a  bond  under  its  order,  and  refrains 
from  bringing  suit  himself  for  that  purpose, 
the  attorney  for  such  creditor  Is  entitled  to  be 
allowed  fees  out  of  the  fund  for  preparing  and 
flllng  tbe  bill  and  taking  the  necessary  and 
proper  orders  to  accomplish  the  purposes  of  the 
suit,  although  there  was  no  apparent,  immedi- 
ate, or  threatened  danger  of  waste  or  destruc- 
tion at  the  time  the  bill  was  filed ;  but  he  will 
not  be  allowed  fees  for  contesting  claims  of 
persons  against  the  estate,  as  that  was  primar- 
ily the  duty  of  the  assignee.  Strong  v.  Tay- 
lor, 82  Ala.  213,  2  So.  760. 


•creditors  similarly  situated  to  have  the  convey- 1     But  no  allowance  for  counsel  fees  will  be 
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for  and  in  the  name  of  James  I>.  Campbell, 
against  the  defendant  Provident  Savings  & 
Loan  Society,  as  a  general  creditors'  bill  to 
wind  up  the  defendant  corporation  aa  an  in- 
solvent corporation.  The  bill  alleged  that 
the  complainant  had  been  a  member  and 
stockholder  in  the  defendant  association; 
that,  under  the  rules  and  regulations  of  the 
association,  he  had  given  notice  to  its  offi- 
cers to  withdraw,  and  that  under  this  notice 
he  was  entitled  to  withdraw  the  value  of 
his  stock,  the  amount  of  which  he  set  out, 
and  that  by  reason  of  the  notice  he  had  be- 
come a  creditor,  but  that  the  officers  of  the 
association  had  failed  and  refused  to  pay 
him  the  amount  claimed  and  due  to  him,  and 
had  failed  and  refused  to  take  any  steps; 
that  he  had  also  applied  to  the  treasurer 
of  the  state,  and  had  been  informed  that 
the  corporation  was  an  insolvent  and  non- 


going  corporation.  The  bill  also  charged 
that  the  corporation  was  insolvent,  had 
ceased  to  do  business,  and  its  officers  and 
agents  neglected  and  refused  to  pay  itsv 
debts.  By  amendments  it  was  shown  that 
tnere  were  certain  asset*  belonging  to  the> 
corporation,  and  that  certain  foreclosure 
suits  had  been  brought  in  its  behalf  against 
parties  who  had  borrowed  from  it.  It  was. 
charged  that  the  bill  was  filed  on  behalf  of 
complainant  and  all  other  creditors  and 
stockholders  of  the  corporation  to  wind  up 
the  defendant  corporation  as  an  insolvent 
corporation,  and  it  was  asked  that  the  bill 
be  allowed  to  be  filed  as  a  general  creditors' 
bill;  that  all  other  suits  against  the  corpo- 
ration be  enjoined;  that  a  receiver  be  ap- 
pointed to  collect  all  of  its  assets;  and  that 
all  of  its  assets  be  collected  by  the  receiver 
to  be  appointed,  and  distributed  among  it* 


made  In  favor  of  a  creditor  who  institutes  pro- 
ceedings under  Minn.  Gen.  Stat.  1894,  |  4249, 
which  result  In  an  order  directing  that  cred- 
itors be  permitted  to  share  in  the  distribution 
of  the  funds  of  an  Insolvent  estate  without 
filing  releases,  where  nothing  was  added  to 
the  trust  fund  thereby,  either  directly  or  Indi- 
rectly, and  the  estate  was  in  no  manner  bene- 
fited by  such  action.  Merrick  v.  Bonnes*,  66 
Minn.  183,  68  N.  W.  860;  Swedish- American 
Nat.  Bank  v.  Davis,  71  Minn.  609,  74  N.  W. 
287. 

And  where  certain  creditors  of  an  assignor 
tor  creditors  bring  an  action  solely  in  their 
own  behalf  to  secure  priority  In  the  distribu- 
tion of  the  estate,  their  attorneys  will  not  be 
allowed  a  fee  out  of  the  assigned  estate,  although 
the  court  retains  the  action  to  settle  the  rights 
and  equities  as  between  the  defendants.  Jaf- 
fray  v.  Steedman,  88  S.  C.  657,  17  S.  B.  88. 

And  where  certain  creditors  intervene  In  an 
action  in  which  a  receiver  has  been  appointed 
for  a  railroad,  their  attorney  will  not  be  al- 
lowed a  fee  either  out  of  the  general  fund  or 
a  fund  realised  from  the  property  remaining 
In  the  receiver's  hands  at  the  time  of  their 
intervention,  where  the  receiver  had  obtained 
possession  of  all  the  property  before  such  In- 
tervention, and  the  Intervening  creditors  merely 
hastened  the  proceeding  that  they  might  real- 
ise out  of  it  at  an  earlier  date  than  they  possi- 
bly would  otherwise  have  done,  and  the  at- 
torney performed  only  such  duties  as  diligent 
counsel  would  have  performed  on  behalf  of  their 
own  clients.  Ober  A  Sons  Co.  v.  Macon  Constr. 
Co.  100  Ga.  635,  28  S.  B.  388. 

IX  Suit  to  have  conveyance  set  aside. 
a.  In  general. 

Where  a  creditors'  suit  Is  brought  to  have  a 
conveyance  set  aside  as  fraudulent,  the  fees  of 
plaintiff '8  counsel  will  be  first  paid  out  of  the 
fund  realised,  where  no  rights  except  those  of 
creditors  are  Involved,  and  there  are  no  prior- 
ities between  them. 

Thus,  In  Rains  v.  Ralney,  11  Humph.  261, 
the  court  said  that  of  course  the  creditor  col- 
lecting a  fund  by  means  of  a  creditors'  bill 
would  be  entitled  to  an  allowance  for  all  ex- 
penses and  costs  necessarily  Incurred  In  doing 
so. 

And  In  Bloomlngdale  v.  Stein,  42  Ohio  St. 
168,  which  was  an  action  by  a  creditor  to  have 
a  note  and  warrant  of  attorney  and  judgment 
rendered  thereon  declared  fraudulent  as  to  cred- 
itors and  for  the  appointment  of  a  trustee  and 
the  subjection  to  the  payment  of  debts  of  the 
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proceeds  of  a  levy  made  under  the  judgment, 
costs,  including  counsel  fees,  were  ordered  to 
be  first  paid  out  of  the  fund. 

And  where  a  creditor  files  a  bill  to  set  aside 
as  fraudulent  a  conveyance  by  a  trustee  under 
a  will,  and  to  have  creditors  in  whose  favor  the 
trustee  had  confessed  judgments  declared  to> 
have  no  preference,  and  to  have  an  assignment 
for  creditors  executed  by  the  trustee  declared 
void,  In  all  of  which  he  Is  successful,  his  attor- 
ney will  be  allowed  a  fee  out  of  the  funds  thus 
realised.  Weed's  Estate,  163  Pa.  600,  30  Atl. 
278. 

And  where  certain  creditors  of  one  who  had 
made,  a  cession  of  his  property  Instituted  a  suit 
for  the  benefit  of  all  the  creditors  to  have  the 
cession  annulled  as  fraudulent,  and  succeeded 
in  finding  property  which  had  been  fraudulently 
omitted  from  the  cession,  and  they  sell  all  the 
property  for  the  benefit  of  the  creditors  gen- 
erally, their  attorneys  will  be  allowed  a  fee 
out  of  the  fund,  as  the  mass  of  creditors,  re- 
ceived the  benefit  of  what  was  done.  Andrus  v. 
His  Creditors,  45  La.  Ann.  1067,  13  So.  635 ; 
McGraw  v.  Andrus,  45  La,  Ann.  1073,  13  So. 
630. 

And  where  a  bill  Is  filed  In  behalf  of  the  com- 
plainant and  all  other  creditors  of  a  certain 
person  to  Impeach  a  settlement  by  him  and 
his  wife  and  daughter,  in  which  the  complainant 
Is  successful,  he  will  be  allowed  his  costs  as 
between  solicitor  and  client  as  well  as  between 
party  and  party  out  of  the  fund  realised  and 
made  available  for  the  creditors  by  the  diligence 
and  at  the  risk  of  the  complainant.  Gold- 
smith v.  Russell,  5  De  G.  M.  A  G.  547,  25  L.  J. 
Ch.  N.  S.  232,  1  Jur.  N.  S.  985. 

And  a  railroad  bondholder,  who,  In  behalf 
of  himself  and  other  bondholders,  brings  an 
action  to  have  fraudulent  conveyances  by  the 
trustee  of  a  trust  fund  to  secure  payment  of 
the  bonds  set  aside  and  the  trustee  enjoined 
from  selling  any  more  land,  and  for  the  appoint- 
ment of  a  receiver,  by  whose  efforts  a  large 
amount  of  the  trust  fund  Is  secured  and  saved, 
is  entitled  to  have  his  counsel  fees  paid  out  of 
the  fund.  Internal  Improv.  Fund  Trustees  v. 
Greenough,  105  U.  S.  627,  26  L.  ed.  1157. 

And  where  a  trustee  In  insolvency  refuses 
to  institute  proceedings  to  set  aside  a  fraudu- 
lent conveyance  by  the  Insolvent,  and  one  of  the 
creditors  brings  a  suit  for  that  purpose  which 
Is  successful,  the  fee  of  his  counsel  will  be  al- 
lowed out  of  the  estate.  Re  Leiman,  32  Md. 
225,  3  Am.  Rep.  132. 

And  where,  on  the  appointment  of  a  receiver 
of  an  Insolvent  firm,  attorneys  are  employed  by 
the  general  and  unsecured  creditors  to  contest 
the  validity  of  chattel  mortgages  given  Dy  the 
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creditors  and  stockholders  according  to  law. 
This  application  was  resisted.  But  the  chan- 
cellor, by  a  decree,  directed  the  bill  to  be  filed, 
and  it  was  sustained  as  a  general  creditors' 
bill.  All  other  suits  against  the  corpora- 
tion were  enjoined,  and  a  receiver  was  ap- 
pointed under  this  bill,  and  directed  to  col- 
lect all  of  its  assets,  and  the  receiver  so  ap- 
pointed did  proceed  to  collect  the  assets  be- 
longing tp  the  corporation;  and  it  is  shown 
by  an  agreement  filed  to  this  record  that  the 
receiver  had  collected  some  $2,482.13,  which 
had  been  disbursed  under  orders  and  decrees 
of  the  court  in  this  cause.  The  court  pro- 
ceeded to  wind  up  the  defendant  corpora- 
tion as  an  insolvent  corporation  in  this  case, 
and  to  disburse  the  funds  collected.  An  ap- 
plication was  made  by  Ruhm  &  Son,  counsel 
for  the  complainant,  to  be  allowed  fees  out 
of  the  funds  brought  into  the  case,  as  coun- ' 


sel  for  the  general  creditors.  A  reference 
was  had  to  the  master,  who  reported  that  a 
reasonable  fee  to  Ruhm  &  Son  would  be  the 
sum  of  $200.  No  exception  was  made  as  to 
the  amount.  But  the  receiver  in  the  case 
objected  to  the  fee  being  allowed  to  Ruhm  & 
Son  on  the  ground  that  Campbell,  the  com- 
plainant, in  whose  name  they  had  filed  the 
bill,  was  a  general  creditor,  and  that  the 
funds  collected  in  the  case  had  all  been 
consumed  by  creditors  who  had  prior  claims. 
The  chancellor  sustained  the  position  of  the 
receiver,  and  disallowed  the  fees  claimed. 
From  this  decree  Ruhm  &  Son  have  appealed 
and  assigned  errors. 

Besides  the  facts  above  stated,  the  only 
material  facts  necessary  to  be  found  are 
that  we  find  that  all  of  the  funds  which 
have  been  brought  into  this  case  were 
brought  in  under  the  original  bill,  and  col- 


firm  before  the  appointment  of  the  receiver,  who 
did  nothing  to  defeat  such  mortgages,  and  the 
attorneys  are  successful  In  their  efforts,  the 
fees  will  be  first  paid  from  the  sum  realised 
through  their  efforts.  Ohio  Valley  Nat.  Bank 
v.  Cummings,  21  Ohio  C.  C.  782. 

And  In  a  creditor's  suit  to  set  aside  a  chattel 
mortgage  as  preferential,  in  which  the  Judg- 
ment declares  that  the  mortgage  is  void  as 
against  plaintiff  and  such  other  creditors  as  may 
contribute  to  the  expenses  of  the  suit,  and  an 
appeal  Is  taken  on  which  the  Judgment  is  af- 
firmed, the  plaintiff  Is  entitled  to  bave  the  other 
creditors  contribute  to  the  costs  of  both  the 
trial  and  the  appeal  as  between  solicitor  and 
client  as  well  as  between  party  and  party  be- 
fore coming  in  to  share  in  the  fund,  and  to  avoid 
circuity  such  costs  will  be  directed  to  be  paid 
out  of  the  fund.  Macdonald  v.  McCall,  12  Can. 
Pr.  Rep.  9. 

Bnt  Morton  v.  New  Orleans  &  S.  R.  Co.  A  I. 
Asso.  79  Ala.  624,  holds  that  the  attorneys  for 
a  judgment  creditor  of  an  Insolvent  railroad 
company  who  seek  to  set  aside  a  deed  of  trust 
for  tbe  benefit  of  certain  bondholders  will  not 
be  allowed  a  fee  out  of  the  fund  where  such 
deed  is  held  valid  and  the  principal  efforts  of 
tbe  attorneys  were  solely  for  the  benefit  of  their 
own  clients  and  detrimental  to  the  bondholders. 

In  Strike  v.  M'Donald,  2  Harr.  A  G.  191,  Af- 
firming 1  Bland,  Ch.  67,  the  plaintiffs  In  a  cred- 
itors' suit  agreed  to  pay  a  specified  per  cent 
of  the  amount  recovered  to  their  attorneys,  and 
after  other  creditors  appeared  the  attorneys 
made  a  petition  to  the  court  showing  the 
amount  recovered,  and  the  court  awarded  them 
their  fees  accordingly  out  of  the  fund.  Sub- 
sequently the  plaintiffs  filed  a  petition  In  the 
case  showing  that  one  of  the  attorneys  died 
after  such  award  and  before  anything  further 
was  done  by  him,  and  that  another  attorney 
had  been  employed  In  his  place,  and  asking  that 
the  same  percentage  be  allowed  to  the  latter 
which  would  have  been  given  to  the  former  If 
he  had  not  died.  The  court,  however,  refused 
to  consider  the  matter,  stating  that  no  objec- 
tion to  the  allowance  of  the  former  attorney 
had  previously  been  made,  and  that  contracts 
between  solicitors  and  their  clients  must  be 
left  tj  be  decided  in  the  same  manner  as  all 
other  contracts,  and  cannot  be  Introduced  into 
and  blended  with  any  pending  suit. 

In  fixing  tbe  amount  of  fees  to  be  allowed  out 
of  tbe  fund  to  an  attorney  for  general  creditors 
who  succeed  in  having  chattel  mortgages  exe- 
cuted by  the  debtor  declared  invalid  after  the 
appointment  of  a  receiver  who  did  nothing  In 
repnrd  to  the  matter,  the  fact  that  the  general 
creditors  whom  he  represented  were  also  liable 
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to  him  for  fees  In  the  matter,  the  amount  of 
the  funds  in  the  receiver's  hands  for  distribu- 
tion, the  amount  of  the  mortgages  declared  in- 
valid, the  compensation  allowed  the  receiver 
and  his  attorney,  and  the  value  of  the  services 
rendered,  should  all  be  considered.  Ohio  Valley 
Nat.  Bank  v.  Cummings,  21  Ohio  C.  C.  782. 

b.  From  what  port  of  fund  allowance  made,  • 

The  attorneys  for  the  plaintiff  will  be  al- 
lowed their  fees  out  of  the  part  of  the  fund  go- 
ing to  creditors  In  the  same  class  as  the  plain- 
tiff, but  no  part  of  the  fee  will  be  allowed  from 
funds  going  to  prior  creditors  who  are  not  bene- 
fited by  the  suit,  or  from  that  part  of  the  fund 
which  would  go  to  persons  other  than  creditors,. 
Thus,  in  a  suit  by  creditors  to  set  aside  & 
fraudulent  assignment  in  which  other  creditors, 
intervene,  the  complainant's  attorney  will  be- 
allowed  a  fee  out  of  the  fund  which  Is  found! 
to  be  payable  to  complainant  and  such  inter- 
vening creditors.  Adams  v.  Kehlor  Milling  Co. 
88  Fed.  281. 

And  counsel  fees  allowed  for  setting  aside  aV 
conveyance  in  fraud  of  creditors  are  not  to  be 
taken  from  the  claims  of  specific  Hen  holders 
who  are  not  benefited,  but  from  those  of  tbe 
genera]  creditors  for  whom  the  property  was  se- 
cured. Rlchter  v.  Schoenfeldt,  1  Ohio  L.  J.  133. 
And  an  attorney  representing  absent  cred- 
itors In  a  suit  to  have  a  cession  annulled  as 
fraudulent  will  not  be  allowed  a  fee  out  of  the 
general  fund,  but  only  out  of  the  fund  for  such 
creditors.  Andrus  v.  His  Creditors,  46  La. 
Ann.  1351,  16  So.  215. 

And  where  a  judgment  creditor  of  an  In- 
solvent railroad  company  seeks  to  set  aside  a 
deed  of  trust  for  the  benefit  of  certain  bondhold- 
ers the  attorneys  of  creditors  holding  a  second 
Hen,  who  filed  a  cross  bill  for  the  foreclosure 
of  the  trust  deed,  which  was  held  to  be  valid, 
will  be  permitted  to  ask  for  reasonable  fees 
from  any  surplus  which  may  be  left  for  the 
payment  of  holders  of  such  second  lien.  Mor- 
ton v.  New  Orleans  &  8.  R.  Co.  ft  I.  Asso.  79 
Ala.  624. 

The  attorneys  for  plaintiff  in  a  creditors'  bill 
to  vacate  deeds  for  fraud  are  entitled  to  a  fee 
out  of  the  proceeds  of  a  sale  of  the  land  to  the 
extent  that  they  may  be  applied  to  the  creditors 
who  may  come  in  and  share  in  tbe  result  of  the 
suit ;  but  If  the  land  sells  for  more  than  enough 
to  pay  creditors,  the  balance  should  not  be  di- 
minished by  any  portion  of  the  fee,  or,  in  other 
words,  the  fee  should  be  deducted  from  the 
amount  of  proceeds  applied  to  creditors'  claims. 
Wagener  v.  Mars,  27  S.  C.  97,  2  S.  B.  844. 
And  in  Miller  v.  Kehoe,  107  Cal.  340,  40  Pac 
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lected  by  the  receiver  under  his  appointment 
made  under  the  original  bill.  It  appears 
to  have  been  decreed  in  the  court  below  (up- 
on what  authority  or  what  ground  we  are 
not  informed,  though  there  is  no  appeal) 
that  the  complainant,  Campbell,  in  whose 
name  the  original  bill  was  filed,  was  what 
was  known  as  a  "free  shareholder,"  and  that 
for  this  reason  his  claim  was  postponed 
until  other  creditors  and  shareholders  were 
paid  in  full,  the  result  of  which  was  that 
there  was  nothing  left  to  pay  on  the  debt 
of  Campbell,  in  whose  name  the  bill  was 
originally  filed.  It  does  not  appear  that 
the  funds  which  were  realized  were  under 
any  mortgage  or  lien,  but  we  simply  infer 
from  what  we  see  in  the  record  (and  it  is 
an  agreed  record  and  very  meager)  that  the 
funds  were  paid  out  upon  other  series  of 
stock  or  claims,  which,  under  the  arrange- 
ment, appear  to  have  been  preferred.  So 
that  the  result  reached  was  that,  although 
all  the  funds  were  collected  by  the  receiver- 


ship established  under  this  bill  in  pi 
of  distribution,  they  were  all  used  up  before) 
the  complainant's  claim  could  be  reached. 
But  at  toe  same  time,  so  far  as  we  can  see 
from  this  record,  all  of  these  funds  were  col- 
lected by  the  receiver,  and  all  were  brought 
into  court  under  this  bill.  But  for  the  fil- 
ing of  the  bill,  so  far  as  it  appears  from  this 
record,  they  might  not  have  been  realized 
upon,  and  they  certainly  all  were  brought 
into  court,  as  we  say,  under  this  bill.  Upon 
this  state  of  facts,  we  are  of  the  opinion 
that  the  solicitors  for  the  complainant  (the 
appellants,  Ruhm  &  Son)  were  entitled  to 
be  paid  their  reasonable  fees,  which  it  is 
agreed  should  be  fixed  at  the  sum  of  $200 
out  of  the  funds  collected  by  the  receiver, 
and  should  be  a  charge  upon  such  general 
funds,  notwithstanding,  under  the  decree  of 
the  chancellor,  nothing  was  realized  to  pay 
the  original  complainant.  This  case  does 
not  belong  to  that  class  of  cases  of  which 
Kelly  v.  Mountain  City  Club,  101  Tenn.  286, 


485,  a  suit  was  brought  by  creditors  to  have  a 
deed  by  the  debtor  to  his  wife  declared  fraudu- 
lent, In  which  they  were  successful,  and  the 
court  held  that  their  attorney  was  not  entitled 
to  fees  out  of  the  gross  proceeds  of  a  sale  of 
the  land,  as  that  would  be  to  make  the 
debtor's  wife  pay  the  attorney's  fee  out  of 
the  residue  coining  to  her,  and  there  is  no 
•provision  under  the  California  statute  for 
recovering  an  attorneys'  fee  from  an  adverse 
•party  In  such  an  action.  The  court  said  in 
this  case  that  where  one  beneficiary  brought  an 
action  for  the  benefit  of  himself  and  all  the 
other  beneficiaries  the  plaintiff  might  have  a 
reasonable  counsel  fee  out  of  the  fund,  but  that 
such  rale  applied  only  where  all  the  parties  had 
a  common  interest.  The  opinion  does  not  show 
whether  the  fee  was  allowed  out  of  that  part  of 
the  fund  available  for  the  payment  of  debts, 
but  such  allowance  would  probably  have  been 
made  if  there  had  been  a  request  therefor. 
►  And  Lipplncott  v.  Shaw  Carriage  Co.  34  Fed. 
570,  holds  that  a  solicitor's  fee  will  not  be  al- 
lowed out  of  the  fund  to  complainant  In  a  cred- 
itors' suit  to  have  certain  mortgages  executed 
by  an  insolvent  corporation  set  aside  and  the 
mortgagees  declared  trustees  for  creditors  as 
to  the  proceeds  of  mortgaged  property  sold  in 
which  the  mortgages  are  held  invalid  on  the 
sole  ground  that  some  of  the  directors  of  the 
corporation  were  liable  as  indorsers  on  the 
notes  secured  by  the  mortgages,  as  the  allowance 
of  such  fee  from  the  fund  would  be  to  make  the 
mortgagees  pay  more  than  their  pro  rata  share 
of  the  fee,  as  It  would  come  out  of  the  surplus 
which  would  otherwise  come  to  them.  The 
court  said,  however,  that  an  allowance  of  such 
fees,  If  asked,  might  properly  be  made  against 
Interveners  who  had  accepted  the  Invitation  of 
the  bill. 

,  But  where  a  litigation  Is  Instituted  by  general 
or  unsecured  creditors  of  an  insolvent  trust  es- 
tate to  set  aside  a  conveyance  made  and  Judg- 
ments confessed  by  the  trustee  for  the  purpose 
of  giving  a  preference  to  certain  other  creditors 
by  which  a  large  amount  of  property  Is  restored 
to  the  estate  for  the  benefit  of  all  the  creditors, 
the  fees  of  plaintiff's  attorneys  should  be  paid 
out  of  the  whole  fund,  Including  that  going  to 
the  creditors  who  had  been  preferred  by  the 
trustee.  Weed's  Estate,  163  Pa.  595,  80  Atl. 
272.  See  also  Annlston  Loan  &  T.  Co.  v.  Ward, 
108  Ala.  85,  18  So.  937;  Lochte  v.  Blum,  10 
Tex.  Civ.  App.  885,  80  S.  W.  925,  supra,  I.; 
Stanton  v.  Hatfield,  1  Keen,  858,  is/re,  III.  b. 
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IIL  8uit  for  administratis*  of  decedent's  es- 
tate. 

a.  In  general. 

A  very  common  action  In  Bngland  and  Ire- 
land, but  one  which  Is  quite  Infrequent  in  this 
country,  is  that  by  a  creditor  for  the  adminis- 
tration of  a  decedent's  estate.  Where  the  action 
is  brought  by  the  creditor  In  behalf  of  himself 
and  all  other  creditors,  and  there  are  no  cred- 
itors prior  to  complainant,  his  attorney  will  be 
allowed  fees  out  of  the  fund  realised  If  there  Is 
not  a  sufficient  amount  to  pay  the  debts  In  full ; 
but  if  there  is  more  than  enough  for  that  pur- 
pose such  fees  will  not  be  allowed  out  of  the 
entire  fund,  as  that  would  be  allowing  the  fees 
out  of  the  fund  going  to  the  legatees,  heirs,  or 
next  of  kin. 

Thus,  in  such  a  suit  the  plaintiff  will  be  al- 
lowed costs  as  between  solicitor  and  client 
where  the  fund  realised  is  Insufficient  to  pay 
debts  in  full.  Re  Flynn,  Ir.  L.  B.  17  Eq.  457 ; 
Hood  v.  Wilson,  2  Buss,  ft  M.  687;  Tootal  v. 
Spicer,  4  81m.  510. 

And  where  the  assets  are  sufficient  to  pay  the 
debts,  but  not  sufficient  to  pay  in  addition  the 
costs  taxed  as  between  party  and  party,  the 
plaintiff's  extra  costs  as  between  solicitor  and 
client  will  be  paid  out  of  the  fund.  Sutton  v. 
Doggett,  8  Beav.  9,  9  L.  J.  Ch.  N.  8.  335,  4  Jar. 
959. 

And  In  Brodle  v.  Bolton,  8  lfyl.  ft  K.  168, 
a  fund  remained  after  the  satisfaction  of  all 
debts,  and  the  master  of  the  rolls  held  that 
the  insufficiency  of  the  fund  to  pay  the  debts 
was  the  only  case  In  which  the  plaintiff  In  a 
creditor's  suit  was  entitled  to  his  costs  as  be- 
tween solicitor  and  client. 

And  In  Blackett  v.  Blackett,  5  L.  J.  Ch.  N.  B. 
213,  the  master  of  the  rolls  held  that  costs  sa 
between  solicitor  and  client  could  not  be  given, 
even  with  the  consent  of  all  the  parties,  unless 
It  clearly  appeared  that  the  estate  was  Insuf- 
ficient to  pay  the  debts,  ss  otherwise  It  would 
be  giving  extra  costs  out  of  a  fund  belonging 
to  the  legatees  or  next  of  kin. 

And  where  creditors  bring  suit  against  the 
devisees  for  the  administration  of  the  testator** 
estate,  there  being  no  personalty,  the  costs  of 
both  plaintiffs  snd  defendants  as  between  party 
and  party  will  be  first  paid  out  of  the  fund  real- 
ised, and  then  the  costs  of  the  plaintiff  as  be- 
tween solicitor  and  client  If  the  fund  Is  In- 
sufficient to  pay  debts,  after  which  the  debts 
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47  S.  W.  42(5,  is  an  example.  That  case 
and  the  other  cases  there  cited  in  the  opin- 
ion of  the  court  are  cases  where  a  fund  has 
been  appropriated  by  a  mortgage  or  fixed 
lien,  and  is  so  secured  that  no  action  on  be- 
half of  the  beneficiaries  is  needed,  and  where 
general  creditors  come  in  seeking  a  sale  of 
the  property  belonging  to  the  corporation, 
and  a  foreclosure  of  the  mortgage.  In  such 
cases  it  is  evident  that  the  complainant  in 
a  general  creditors'  bill  ^confers  no  benefit 
upon  the  beneficiaries  under  the  mortgage* 
He  secures  nothing  for  them,  and  it  would 
be  an  obvious  injustice  to  allow  such  a 
creditor  or  his  counsel  to  reduce  the  fund 
already  secured  by  contract  by  costs  and 
charges  which  are  of  no  benefit.  And  in 
these  cases,  too,  it  appears  that  the  benefi- 
ciaries under  the  first  mortgage  came  in 
themselves,  asking  active  relief  and  seeking 


an  enforcement  of  their  security,  and  did 
not  accept  and  did  not  receive  any  real  bene- 
fit under  the  general  creditors'  bill.  Such 
cases,  in  our  opinion,  in  no  sense  resemble 
the  case  at  bar.  Here  all  the  assets  that 
were  administered  upon  in  this  case  were 
brought  in  by  reason  of  and  under  the  gen- 
eral creditors'  bill,  and  it  does  not  appear 
that  there  was  any  mortgage  or  other  fixed 
lien  upon  the  assets.  As  we  say,  the  record 
is  meager,  and  we  are  not  accurately  in- 
formed why  it  was  that  the  original  com- 
plainant was  unable  to  realize  anything  out 
of  the  assets.  He  claims  in  his  bill  to  have 
been  a  creditor,  and  in  one  sense  he  was; 
but,  under  our  decisions,  the  association  hav- 
ing become  insolvent,  he  would  be  placed 
upon  a  par  with  other  stockholders,  and 
treated  as  such.  There  is  an  intimation  in 
the  record,  or  a  recitation,  from  which  we 


wlU  be  paid ;  but  If  the  funds  are  more  than  suf- 
ficient to  pay  debts  the  latter  costs  will  not  be 
allowed.  Henderson  v.  Dodds,  L.  R.  2  Eq.  532, 
14  L.  T.  N.  8.  752,  14  Week.  Rep.  906,  33  Bear. 
286. 

And  In  Ferguson  v.  Gibson,  L.  R.  14  Eq.  379, 
41  L.  J.  Ch.  N.  8.  640,  the  vice  chancellor  said 
that  he  would  deal  with  the  costs  according  to 
the  preceding  case  of  Henderson  v.  Dodds,  L. 
908,  33  Beav.  280,  which  laid  down  a  very  Just 
908,  33  Beav.  285,  which  laid  down  a  very  just 
and  simple  rale. 

And  where  an  action  la  commenced  by  the 
administratrix  against  the  next  of  kin,  and  the 
administratrix  does  not  go  on  with  the  suit, 
but  the  conduct  of  It  is  given  to  certain  cred- 
itors who  carry  H  on  In  behalf  of  all  the  cred- 
itors and  succeed  In  recovering  a  fund  which  is 
Insufficient  to  pay  the  debts  in  full,  such  cred- 
itors will  be  entitled  to  costs  out  of  the  fund  as 
between  solicitor  and  client  as  though  the  action 
bad  been  commenced  by  them.  Re  Richardson, 
L.  R.  14  Ch.  Dlv.  611,  49  L.  J.  Ch.  N.  S.  612, 
48  L.  T.  N.  8.  279,  28  Week.  Rep.  942. 

And  a  creditor  to  whom  the  conduct  of  such 
a  suit  Is  given  will  be  allowed  costs  as  between 
solicitor  and  client.  Joseph  v.  Goode,  23  Week. 
Rep.  225. 

In  Home  v.  Home,  14  Week.  Rep.  957,  which 
was  an  administration  action  by  legatees,  the  vice 
chancellor  said  that  the  reason  for  taxing  costs 
as  between  solicitor  and  client  In  a  creditor's 
suit  was  that  a  creditor  as  a  party  suing  for 
the  benefit  of  others  Is  entitled  to  something 
more  than  ordinary  creditors,  but  that  the  mere 
fact  that  one  of  the  plaintiffs  was  a  creditor 
did  not  make  such  rule  applicable  where  he  sued 
as  a  legatee. 

Where  a  petition  for  the  sale  of  real  estate 
la  filed  by  an  encumbrancer,  and  a  fund  Is  pro- 
duced for  the  payment  of  several  encumbrances 
of  the  same  priority  as  plaintiff's,  the  letter's 
costs  will  first  be  allowed  out  of  the  fund. 
Watson  v.  Fltzpatrlck,  11  Ir.  Ch.  Rep.  213. 

Where  a  separate  creditor  of  a  testator  who 
was  a  member  of  a  firm  of  traders  brings  an 
action  for  the  general  administration  of  the 
estate,  and  enough  Is  realized  through  his  ef- 
forts to  pay  the  separate  creditors  In  full  and 
to  partly  pay  the  firm  creditors,  he  will  be  en- 
titled to  costs  as  between  solicitor  and  client 
out  of  the  fund,  as  otherwise  he  would  be  in  a 
worse  condition  than  the  other  separate  cred- 
itors. Re  McRea,  L.  R.  32  Ch.  Div.  613,  55  L. 
J.  Ch.  N.  8.  708,  54  L.  T.  N.  S.  728. 

In  Shortley  v.  Selby,  5  Madd.  447,  the  vice 
chancellor  held  that  the  plaintiff's  solicitor 
In  a  creditors'  suit  had  waived  the  right  to  de- 
duct a  fee  from  the  claims  of  other  creditors 
54L.R.  A. 


by  the  plaintiffs  failure  to  pursue  the  decree 
and  call  for  contribution. 

A  suit  by  a  creditor  in  behalf  of  himself  and 
other  creditors  to  subject  the  real  estate  of  a 
deceased  debtor,  which  had  descended  to  his 
heirs,  to  the  payment  of  his  debts.  Is  practical- 
ly a  creditors'  bill  In  which  the  plaintiff  Is  en- 
titled to  have  his  counsel  fee  paid  out  of  the 
common  funds  which  have  been  brought  Into 
court  by  his  action,  even  though,  after  the  com- 
mencement of  the  action,  controversies  arose  as 
to  the  relative  priorities  of  creditors,  and  the 
heirs  are  the  same  persons  in  fact,  though  not 
in  law,  as  the  beneficiaries  under  a  judgment 
which  Is  given  priority  over  plaintiff's  Judg- 
ment. Lawton  v.  Perry,  45  8.  C.  319,  28  8.  E. 
53. 

And  where  a  bill  for  the  administration  of  the 
Insolvent  estate  of  a  decedent  and  the  sale  of 
the  real  estate  Is  properly  filed  by  a  creditor 
in  behalf  of  himself  and  other  creditors  In  ac- 
cordance with  Shannon's  (Tenn.)  Code,  || 
4102-4108,  by  which  the  estate  Is  brought  under 
the  jurisdiction  of  the  court,  the  solicitors  for 
plaintiff  are  entitled  to  a  fee  out  of  the  proceeds 
of  a  sale  of  the  real  estate,  although  the  ad- 
ministrator expected  to  file  such  a  bill  himself, 
as  his  solicitor  would  probably  have  claimed  an 
equal  amount,  and  a  bill  by  a  creditor  Is  special- 
ly authorised  by  the  statute.  Bank  of  Blount 
County  v.  Smith  (Tenn.  Ch.  App.)  48  8.  W. 
296. 

But  where  the  sole  object  of  a  creditor's  suit 
to  administer  a  decedent's  estate  Is  to  secure 
the  payment  of  the  debt  due  the  creditor  bring- 
ing the  suit,  and  the  only  other  creditor  Is  rep- 
resented by  attorney,  and  no  advantage  accrues 
to  him  from  the  services  of  plaintiff's  attorney, 
such  attorney  will  not  be  allowed  a  fee  out  of 
the  fund,  under  Ky.  Stat,  fi  489,  authorizing 
the  making  of  reasonable  compensation  in  such 
a  suit  if  it  appears  that  one  or  more  of  the  par- 
ties to  the  suit  have  prosecuted  It  for  the  benefit 
of  others,  and  have  been  at  trouble  and  expense 
In  conducting  the  same.  Dougherty  v.  Cum- 
mlngs,  20  Ky.  L.  Rep.  1948,  50  8.  W.  551. 

And  attorneys  for  certain  creditors  of  an 
Insolvent  decedent's  estate,  who  begin  proceed- 
ings to  surcharge  the  accounts  of  the  adminis- 
tratrix, the  object  of  which  is  to  Increase  the 
assets  of  the  estate,  and  who  succeed  in  large- 
ly augmenting  the  funds  for  distribution,  can- 
not have  the  funds  in  the  hands  of  the  adminis- 
tratrix charged  with  a  solicitor's  fee  in  their 
favor,  where  their  efforts  are  In  the  main  di- 
rected to  securing  all  the  benefits  flowing  from 
their  services  to  their  own  clients  to  the  ex- 
clusion of  all  others.  Rives  v.  Patty,  74  Miss. 
381,  20  So.  862.    The  court  says  In  this 
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infer  that  the  assets  which  were  brought  in 
were  paid  to  creditors  and  to  preferred 
stockholders.  We  know  of  no  law  in  this 
state  authorizing  preferred  stock  in  build- 
ing and  loan  associations,  but  we  do  not 
regard  it  as  making  any  material  difference, 
as  the  question  now  stands  before  us,  as  to 
why  the  complainant  did  not  receive  any- 
thing. It  appears  that,  under  decrees 
which  have  not  been  appealed  from,  such  is 
his  status.  But,  whether  he  was  a  stock- 
holder or  a  creditor,  it  appears  that  the  re- 
sult of  the  filing  of  his  bill  was  to  bring 
into  court  for  the  benefit  of  all  a  considera- 
ble fund;  that  on  this  fund  no  liens  were 
fixed,  but  that,  as  being  funds  of  an  insol- 
vent corporation,  certain  priorities  were  ad- 
judicated; and  that  by  this  adjudication  the 
funds  were  all  appropriated  before  com- 
plainant's claim  was  reached.  But  he  and 
his  counsel  brought  the  funds  into  court 
for  the  benefit  of  ail,  and  as  it  does  not  ap- 
pear, as  we  say,  that  the  funds  had  been 
covered  by  any  mortgage  or  fixed  lien,  his 
bill    was    not    an    interference    with    fixed 


rights,  but  was  an  attempt  to  save  the 
sets  for  all  the  creditors  and  stockholders 
of  the  corporation,  to  be  properly  adminis- 
tered and  distributed  according  to  their 
several  rights.  It  appears  that  the  work 
was  done  for  the  benefit  of  all,  and  it  is 
clearly  proper  and  right  that  this  work 
should  be  paid  for  out  of  the  general  fund 
brought  into  court.  The  result  is,  therefore, 
that  the  decree  of  the  chancellor  is  reversed, 
and  the  cause  will  be  remanded  to  the  chan- 
cery court  to  be  further  proceeded  with, 
with  directions  to  pay  Ruhm  &  Son  a  fee  of 
$200  out  of  the  funds  in  court  impounded 
under  this  bill.  The  costs  of  this  proceed- 
ing will  also  be  paid  out  of  such  funds,  and 
a  decree  will  accordingly  be  so  entered. 
All  concur. 

J/r.  Johm  Rmkfli  for  appellees. 

The  above  decision  was  affirmed  by  the 
Supreme  Court  without  further  opinion  on 
January  15,  1901. 


that  It  would  be  a  dangerous  precedent  to  hold 
that  counsel  might  Intervene  to  protect  the  In- 
terests of  persons  who  had  not  signified  any 
desire  for  their  services,  and  obtain  attorney's 
fees  If  their  efforts  were  successful,  and  that  it 
would  be  almost  as  dangerous  to  compel  liti- 
gants In  a  common  cause  to  bear  the  expense 
of  counsel  fees  Incurred  by  their  fellow  litigants 
without  their  procurement  or  consent  because 
of  Incidental  benefits  resulting  from  the  services 
of  the  fighting  litigants. 

b.  From  what  pari  of  fund  allowance  made. 

Where  a  fund  Is  realised  In  a  creditors*  suit 
to  set  aside  a  fraudulent  conveyance  by  the 
executor  through  the  diligence  of  plaintiff,  and 
the  assets  are  more  than  sufficient  to  pay  the 
debts  and  legacies,  leaving  a  surplus  for  the 
residuary  legatee,  the  costs  of  the  plaintiff  as 
between  party  and  party  will  be  paid  out  of 
the  general  fund,  and  his  extra  costs  as  between 
solicitor  and  client  will  be  paid  out  of  a  fund 
equal  to  the  amount  of  the  debts,  so  that  each 
creditor  will  pay  a  proportionate  part  of  such 
costs.     Stanton  v.  Hatfield,  1  Keen,  358. 

Where  a  simple  contract  creditor  brings  a 
creditors'  suit  and  procures  the  sale  of  real 
estate,  the  proceeds  of  which  are  more  than  suf- 
ficient to  pay  the  debts,  the  plaintiff  is  not  en- 
titled to  make  judgment  creditors  contribute  In 
proportion  to  their  demands  to  his  costs  as  be- 
tween solicitor  and  client,  as  the  parties  should 
be  paid  their  costs  out  of  the  proceeds  of  real 
estate  according  to  the  priorities  of  their  de- 
mands, and  the  judgment  creditors  have  prior- 
ity over  simple  contract  creditors.  Newby  v. 
Drew,  10  Ir.  Eq.  Rep.  58. 

e.  Where  plaintiff'*  debt  not  reached. 

The  cases  In  England,  while  conflicting  to 
some  extent,  seem  to  be  to  the  effect  that  plain- 
tiff's attorneys'  fees  will  be  allowed  if  the  suit 
Is  brought  In  good  faith,  although  the  fund  is 
exhausted  before  plaintiff's  debt  is  reached.  In 
Ireland  no  costs  of  any  kind  are  ordinarily  al- 
lowed in  such  a  case, — at  least  where  the  plain- 
tiff knew  that  his  debt  would  not  be  reached, 
— except  for  services  In  making  out  the  title 
to  land  and  bringing  the  fund  into  court,  the 
benefit  of  which  accrues  to  prior  creditors.  In 
several  cases  the  question  of  costs  is  considered 
generally,  and  It  Is  Impossible  to  tell  from  the 
54L.R.  A. 


opinion  whether  the  matter  of  attorneys'  fees 
was  before  the  court  in  any  way  whatever.  In 
such  case  the  decisions  are  not  taken  unless 
there  la  something  in  them  which  would  seem 
to  be  helpful  on  the  question  of  such  fees. 

Thus,  where  a  creditors'  suit  Is  Instituted  by 
a  simple  contract  creditor  in  behalf  of  himself 
and  all  other  creditors,  the  plaintiff  will  be  al- 
lowed his  costs  as  between  solicitor  and  client 
out  of  the  estate,  although  the  assets  realised 
are  insufficient  to  satisfy  the  specialty  debts. 
Jenkins  v.  Robertson,  22  L.  J.  Ch.  N.  S.  874,  1 
Week.  Rep.  298.  In  this  case  the  vice  chancel- 
lor said  that  It  was  hard  that  when  the  special- 
ty creditors  did  not  have  enough  to  pay  them, 
their  money  should  be  taken  to  pay  the  extra 
costs  of  a  creditor  of  a  lower  degree,  but  that 
he  did  not  know  of  a  case  in  which  such  costs 
had  been  refused. 

But  Lechmere  v.  Brasler,  1  Russ.  Cb.  72,  4 
L.  J.  Ch.  05,  holds  that  where  simple-contract 
creditors  bring  a  suit  against  the  personal  rep- 
resentative of  a  decedent  for  an  administration 
of  his  estate  and  the  sale  of  his  real  estate,  and 
the  assets  prove  lnsufllcent  to  pay  specialty 
debts,  the  costs  of  the  plaintiff  as  between 
party  and  party,  but  not  as  between  solicitor 
and  client,  will  be  allowed  ont  of  the  estate, 
where  the  specialty  creditors  could  have  satis- 
fied their  demands  without  the  aid  of  a  court 
of  equity  If  Buch  suit  had  not  been  brought.  In 
this  case  the  plaintiff's  solicitor  stated  that  he 
could  find  no  Instance  in  which  any  costs  be- 
yond those  taxed  as  between  party  and  party 
had  been  allowed  In  such  a  case. 

In  Larkins  v.  Paxton,  2  Myl.  ft  K.  320,  and 
Barker  v.  Warden,  2  Myl.  ft  K.  818,  the  master 
of  the  rolls  held  that  where  a  simple  contract 
creditor  Instituted  a  suit  for  the  administration 
of  a  testator's  estate,  and  the  assets  proved  In- 
sufficient to  pay  the  specialty  creditors,  the 
plaintiff  should  still  be  permitted  his  costs  out 
of  the  fund,  nothing  being  said  as  to  costs  be- 
tween solicitor  and  client. 

But  In  Sullivan  v.  Bevan,  20  Beav.  399,  costs 
were  refused  on  the  ground  that  the  plaintiff 
was  Informed  before  prosecuting  the  order  that 
the  assets  were  Insufficient, to  pay  the  specialty 
creditors. 

Where  a  simple  contract  creditor  files  a  bill 
for  the  administration  of  tbe  estate,  and  the 
assets  are  Insufficient  to  pay  the  only  specialty 
creditor  whose  suit  at  law  had  been  enjoined  at 
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the  Instance  of  the  executor,  the  master  of  the 
rolls  expressed  the  opinion  that  the  assets  ought 
not  to  be  diminished  by  the  payment  of  the 
plaintiff's  coats ;  but,  as  there  was  a  probability 
that  further  assets  would  be  realized,  the  case 
^as  referred  back  to  the  master  to  continue  the 
accounts.     Young  v.  Everest,  1  Russ.  &  M.  426. 

And  In  Rowlands  ▼.  Tucker,  1  Russ.  &  M.  635, 
the  master  of  the  rolls  refused  to  allow  costs 
In  a  case  by  a  simple  contract  creditor  where 
the  assets  were  Insufficient  to  pay  specialty 
•debts. 

Ordinarily  no  costs  of  any  kind  will  be  al- 
lowed the  plaintiff  in  a  creditors'  suit  where  the 
-assets  are  insufficient  to  pay  creditors  who  have 
a  Hen  prior  to  that  of  plaintiff.  Gray  v.  Craw- 
ford, 1  Ir.  Eq.  Rep.  274,  Jones  &  C.  174. 

In  Smyth  v.  Murphy,  10  Ir.  Ch.  Rep.  42,  the 
master  of  the  rolls  says  that  In  suits  by  encum- 
brancers of  real  estate  the  rule  in  Ireland  is 
that  the  plaintiff  gets  his  costs  in  the  same  pri- 
ority as  his  demand,  the  rule  being  different  in 
England,  the  plaintiff  there  being  paid  his  costs 
In  the  first  Instance. 

No  costs  were  given  a  simple  contract  cred- 
itor who  brought  a  suit  for  the  administration 
of  a  decedent's  estate  out  of  assets  which  proved 
Insufficient  to  pay  Judgment  and  specialty  cred- 
itors, where  she  knew  before  filing  the  bill  that 
there  were  judgment  debts  far  exceeding  the 
amount  of  the  assets,  and  instituted  the  suit 
merely  to  try  their  nature.  Fisher  v.  King, 
11  Ir.  Eq.  Rep.  460.  The  Lord  Chancellor 
said  that  in  suits  to  raise  charges  on  real  prop- 
erty the  rule  had  long  been  settled  that  plain- 
tiff gets  his  costs  In  the  priority  of  his  demands, 
and  will  not  be  allowed  them  out  of  a  fund  in- 
sufficient to  pay  prior  creditors  unless  funds 
were  thereby  realised  which  might  otherwise 
•lave  been  lost. 

In  Drake  v.  Forde,  3  Ir.  Eq.  Rep.  56,  a  simple 
-contract  creditor  who  instituted  a  suit  for  the 
administration  of  personal  assets  was  not  al- 
lowed his  costs  as  against  Judgment  and  special- 
ty creditors,  for  the  payment  of  which  debts  the 
assets  proved  Insufficient,  where  it  did  not  ap- 
pear that  the  suit  was  necessary  for  the  due 
administration  of  the  assets,  and  It  does  not 
seem  to  have  been  brought  in  good  faith. 

Ai.fi  tn  Watson  v.  Fitzpatrlck,  11  Ir.  Ch.  Rep. 
213,  in  which  plaintiff  was  first  allowed  his 
costs  out  of  a  fund  produced  for  the  payment 
of  several  encumbrancers  of  the  same  priority 
ma  plaintiffs,  the  master  of  the  rolls  said  that 
the  rule  established  in  Peyton  v.  M'Dermott,  1 
Dru.  ft  Wal.  234,  and  Nelson  v.  Brady,  2  Dru. 
ft  War.  143,  1  Connor  ft  L.  230,  4  Ir.  Eq.  Rep. 
359,  was  adopted  to  prevent  Junior  creditors 
from  bringing  suit  for  the  sole  purpose  of 
realizing  costs  when  they  knew  that  the  funds 
-could  not  reach  them. 

And  where  a  Junior  creditor  instituted  a  suit 
which  he  might  have  known  was  desperate  he 
-will  not  be  allowed  his  costs,  but  If  the  debt  was 
-a  hopeful  one  and  instituted  in  good  faith,  his 
costs  will  be  first  paid,  although  the  fund  is 
exhausted  before  his  demand  is  reached.  Egan 
v.  Baldwin,  1  Molloy,  539. 

But  Bennett  v.  Going,  1  Molloy,  529,  holds 
that  a  creditor  filing  a  creditors'  suit  Is  en- 
titled to  his  costs  out  of  the  fund,  in  case  It 
1s  deficient,  the  first  thing  after  paymeat  of  the 
costs  as  executor,  although  there  are  not  enough 
assets  to  reach  his  claim. 

And  where  a  suit  for  the  administration  of 
the  assets  of  an  Intestate  by  some  person  Is 
necessary,  and  a  simple  contract  creditor  brings 
the  same  and  conducts  it  properly,  he  will  be  al- 
lowed the  costs  therein  out  of  the  funds  in  pref- 
erence to  the  demand  of  any  specialty  or  Judg- 
ment creditor.  Jameson  v.  Fairer,  8  Ir.  Eq. 
Rep.  346. 

And  tn  Kelly  v.  Kelly,  1  Ir.  Eq.  Rep.  317, 
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costs  of  bringing  the  fund  into  court  were  al- 
lowed to  plaintiff,  although  his  demand  was  not 
reached,  because  the  fund  had  been  reached  by 
his  diligence,  and  he  had  no  notice  of  the  prior 
demand  until  it  had  been  realized.  In  this 
case  the  master  of  the  rolls  states  that  he  has 
the  authority  of  the  Lord  Chancellor,  who*  ren- 
dered the  decision  in  Taylor  v.  Gorman,  1  Dru. 
&  Wal.  235,  note,  which  gave  the  rule  as  be- 
tween several  Judgment  creditors  as  to  the  costs 
of  prosecuting  the  suit  prior  to  the  decree,  that 
such  rule  was  not  Intended  to  apply  to  the  costs 
subsequent  to  the  decree  for  making  out  the  title 
to  land  and  bringing  the  fund  into  court. 

And  in  Nelson  v.  Brady,  2  Dru.  ft  War.  143, 
4  lr.  Eq.  Rep.  359,  1  Connor  ft  L.  239,  a  Judg- 
ment creditor  who  brought  a  creditors'  suit,  the 
funds  from  which  were  insufficient  to  pay  prior 
debts,  was  not  allowed,  out  of  the  fund  as 
against  prior  creditors,  the  cost  of  carrying  on 
the  same,  but  was  allowed  the  cost  of  preparing 
the  land  sold  to  realise  the  fund  and  of  pro- 
curing counsel's  opinion  upon  it,  of  preparing 
conditions  of  sale  and  of  proceeding  upon  the 
order  to  settle  them  before  the  master,  as  the 
prior  creditors  derived  all  the  benefit  of  such 
proceedings. 

And  in  Smyth  v.  Murphy,  10  Ir.  Ch.  Rep.  42 ; 
Maguire  v.  Dundass,  1  Ir.  Eq.  Rep.  25 ;  and 
Kelly  v.  Kelly,  1  Ir.  Eq.  Rep.  317, — the  costs  of 
making  out  the  title  to  land  were  also  allowed 
on  the  ground  that  they  had  been  incurred  for 
the  benefit  of  all  parties. 

IV.  Suit  for  appointment  of  receiver  and  to 
wind  up  insolvent  corporation. 

a.  In  general. 

Where  a  creditor  of  an  insolvent  corporation 
brings  an  action  for  the  appointment  of  a  re- 
ceiver and  to  wind  up  its  affairs  the  fees  of  his 
attorney  for  services  rendered  before  the  ap- 
pointment of  the  receiver  will  be  allowed  out 
of  the  fund  In  the  latter' s  hands  if  such  serv- 
ices prove  beneficial  to  other  creditors. 

Thus,  where  the  complainant  in  a  general 
creditors'  bill  to  wind  up  the  affairs  of  an  in- 
solvent corporation  succeeds  in  securing  a  large 
fund  for  the  bondholders  generally,  his  counsel 
will  be  entitled  to  receive  a  reasonable  compen- 
sation from  the  fund  for  their  services.  Bris- 
tol-Good  son  Electric  Light  ft  P.  Co.  v.  Bristol 
Gas,  Electric  Light  ft  P.  Co.  99  Tenn.  371,  42 
8.  W.  19. 

And  where  a  creditor  of  a  corporation  In- 
stitutes proceedings  for  the  appointment  of  a 
receiver  for  It  on  the  ground  of  the  fraud  and 
mismanagement  of  its  officers,  as  a  result  of 
which  a  large  amount  of  money  is  saved  for 
certificate  holders  and  other  creditors,  he  will 
be  allowed  a  reasonable  attorney's  fee  out  of 
the  fund  in  the  receiver's  hands.  Davis  v.  Bay 
State  League,  158  Mass.  434,  38  N.  E.  591. 

And  where  a  creditors'  bill  to  have  the  court 
take  charge  of  the  assets  of  an  Insolvent  and 
dissolved  corporation  and  distribute  them  rata- 
bly among  its  creditors  is  brought  by  certain 
creditors  in  behalf  of  themselves  and  other 
creditors,  the  fee  of  plaintiff's  attorney  should 
be  paid  out  of  the  fund  before  any  distribution 
between  the  creditors  is  ordered.  White  v.  Uni- 
versity Land  Co.  49  Mo.  App.  450. 

And  a  railroad  bondholder,  who,  In  behalf 
of  himself  and  other  bondholders,  brings  an 
action  to  have  fraudulent  conveyances  by  the 
trustees  of  a  trust  fund  to  secure  payment  of 
the  bonds  set  aside  and  for  the  appointment  of 
a  receiver  by  whose  efforts  a  large  amount  of 
the  trust  fund  is  secured  and  saved,  Is  entitled 
to  have  his  counsel  fees  paid  out  of  the  fund. 
Internal  Improv.  Fund  Trustees  v.  Greenough, 
105  U.  S.  527,  26  L.  ed.  1157. 
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And  the  attorneys  for  plaintiff  In  an  action  to 
wind  np  the  affairs  of  an  Insolvent  banking  cor- 
poration will  be  allowed  out  of  the  funds  com- 
pensation for  prosecuting  the  bill  and  for  valu- 
able services  rendered  In  the  general  litigation. 
Moses  ▼.  Ocoee  Bank,  1  Lea,  398. 

AnQ  where  creditors  bring  an  action  for  the 
appointment  of  a  receiver  on  the  ground  that 
the  debtor  is  insolvent,  and  a  large  amount  Is 
realized  for  general  creditors  through  having 
certain  mortgages  and  assignments  given  by  him 
held  to  constitute  a  general  assignment  for  cred- 
itors, the  attorneys  of  complainants  will  be 
allowed  compensation  out  of  the  fund  thereby 
created.  Fechheimer  v.  Baum,  43  Fed.  710. 
See  also  Ann  is  ton  Loan  &  T.  Co.  v.  Ward,  108 
Ala.  85,  18  So.  037;  Lochte  v.  Blum,  10  Tex. 
Civ.  App.  885,  80  S.  W.  025,  Mupra,  I. 

And  where  a  bill  to  foreclose  a  mortgage  on  a 
railroad  Is  filed,  and  the  holder  of  a  Hen  on  the 
railroad  hies  a  creditors'  bill  bringing  in  all  the 
Hen  holders,  which  bill  Is  consolidated  with  the 
bill  for  foreclosure,  the  one  filing  the  creditors' 
bill  is  entitled  to  have  the  fees  of  his  counsel 
paid  out  of  the  fund  realized  from  a  sale  of  the 
road.  It  being  Indispensable  to  a  successful  sale 
that  the  property  should  be  cleared  of  the  liens, 
and  the  action  of  the  one  filing  such  creditors' 
bill  being  beneficial  to  all  concerned.  Central 
Trust  Co.  v.  Condon,  14  C.  C.  A.  814,  31  U.  S. 
App.  387,  67  Fed.  84. 

And  where  the  holders  of  second  mortgage 
bonds  brought  suit  for  the  appointment  of  a 
receiver,  and  the  trustees  and  holders  of  the 
first  mortgage  bonds  recognized  the  necessity  of 
a  receiver  and  acquiesced  in  the  appointment 
of  one,  and  the  trustees  of  the  second  mortgage 
bonds  made  no  objection  except  to  the  com- 
plainant's right  to  sue,  all  parties  Interested 
agreeing  that  the  course  pursued  by  complain- 
ant was  for-  the  good  of  all  parties  concerned, 
the  fees  of  his  attorneys  will  be  allowed  out  of 
the  fund.  Bound  v.  South  Carolina  R.  Co.  43 
Fed.  404. 

And  where  a  bill  Is  brought  for  the  appoint- 
ment of  a  receiver  of  an  Insolvent  corporation 
by  a  creditor  In  behalf  of  himself  and  all  other 
creditors,  and  the  attorneys  for  complainant 
continue  to  conduct  the  litigation  after  the  ap- 
pointment of  the  receiver,  contesting  all  un- 
founded claims  and  performing  services  very 
beneficial  to  all  the  creditors,  they  will  be  al- 
lowed compensation  out  of  the  fund  for  the 
services  performed  after  as  well  as  before  the 
appointment  of  the  receiver.  Burden  Central 
Sugar-Ref.  Co.  v.  Ferris  Sugar-Mfg.  Co.  31  C. 
C.  A.  288,  58  U.  8.  App.  166,  87  Fed.  810. 

Where  a  corporation  brought  a  general  cred- 
itors' bill  on  behalf  of  Itself  and  all  other  cred- 
itors against  an  insolvent  corporation  for  the 
appointment  of  a  receiver  and  the  distribution 
of  its  assets,  In  which  It  failed  because  of  an 
illegal  combination  with  such  corporation  In 
restraint  of  trade,  its  solicitors  will  be  allowed 
out  of  the  corporate  assets  for  services  which 
were  for  the  benefit  of  all  creditors  generally, 
but  not  for  services  In  behalf  of  complainant 
alone  from  which  the  other  creditors  received 
no  benefit.  American  Handle  Co.  v.  Standard 
Handle  Co.  (Tenn.  Ch.  App.)  50  S.  W.  700. 

And  where  creditors  of  an  Insolvent  corpora- 
tion consent  to  the  business  being  carried  on 
for  several  years  by  the  assignee  for  the  bene- 
fit of  creditors,  who  pays  dividends  to  the  cred- 
itors for  several  years,  after  which  a  majority 
of  the  creditors  enter  into  a  scheme  of  a  new 
corporation  to  buy  the  corporate  properties, 
whereupon  a  creditor  who  has  received  divi- 
dends on  his  debts  brings  a  creditors'  bill  to 
have  the  affairs  of  the  corporation  wound  up, 
In  which  nothing  is  brought  Into  existence  for 
the  benefit  of  credtlors,  no  complications  re- 1 
moved  from  the  properties,  and  none  of  the 
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properties  In  existence  protected  or  preserved,  av 
fee  will  not  be  allowed  to  his  attorneys  out  at 
the  corporate  assets  arising  from  a  sale  of  the- 
propertles.  Parkhurst  ft  W.  Co.  v.  Etna  Cos* 
Co.  (Tenn.  Ch.  App.)  54  S.  W.  58. 

And  where  a  creditor  and  stockholder  of  an 
Insolvent  corporation  files  a  petition  in  behalf 
of  himself  and  other  creditors  and  stockholders- 
for  the  appointment  of  a  receiver  and  the  wind- 
ing up  of  Its  affairs,  the  fees  of  his  attorneys 
will  not  be  ordered  paid  out  of  the  assets  In  the 
hands  of  the  receiver  on  the  ground  that  his> 
action  was  a  benefit  to  the  creditors  generally, 
where  he  was  liable  as  a  stockholder  to  an  ex- 
tent greatly  exceeding  the  debt  due  to  him,  and 
it  was  to  his  interest  as  a  stockholder  to  see- 
that  the  debts  were  paid  out  of  the  corporate 
assets.  Radish  v.  Chicago  Co-Op.  Brewing; 
Asso.  35  111.  App.  411. 

b.  From  what  part  of  fund  allowance  made* 

Where  a  bill  In  the  nature  of  a  creditors* 
bill  is  brought  against  a  railroad  company  to> 
require  the  payment  of  certain  unfunded  cou- 
pons of  6  per  cent  bonds  by  a  holder  of  such 
coupons  In  behalf  of  himself  and  all  others- 
standing  in  the  same  condition,  and  afterwards- 
certain  holders  of  7  per  cent  bonds  Intervene 
and  summon  a  particular  holder  of  the  6  per 
cent  bonds  to  represent  such  bondholders,  and 
the  bondholder  so  summoned  employs  counsel, 
and  all  creditors  of  the  company  are  called  In, 
and  a  contest  then  arises  between  the  holders 
of  the  6  per  cent  and  7  per  cent  bonds  as  to  the 
priority  of  their  lien,  In  which  the  6  per  cent 
bondholders  are  successful,  the  entire  amount 
realised  from  a  sale  of  the  railroad  being  In- 
sufficient to  satisfy  the  prior  Hen,  counsel  fees 
out  of  the  com ir on  fund  will  be  allowed  only 
to  the  attorney  for  the.  one  thus  representing 
the  6  per  cent  bondholders,  although  counsel 
for  other  bondholders  of  that  class  render 
valuable  assistance  to  such  class  without  being; 
specially  employed  by  them  as  a  class.  Hand  v. 
Savannah  ft  C.  R.  Co.  21  S.  C.  162.  The  court 
also  says  that  the  attorneys  for  the  plaintiff 
as  representing  the  holders  of  unfunded  cou- 
pons of  tho  6  per  cent  bonds  might  be  entitled 
on  the  same  principle  to  a  fee  out  of  so  much 
of  the  common  fund  as  the  holders  of  such 
coupons  might  be  entitled  to.  On  a  former 
hearing  In  17  S.  C.  210,  the  court  had  said  that 
the  fees  of  all  the  attorneys  properly  chargeable 
for  successful  services  should  be  paid  out  of 
the  common  fund  so  as  to  make  the  successful 
litigants  pay  their  proper  proportions. 

Where  nearly  all  the  members  of  a  railroad 
relief  association  assign  their  Interests  to  the 
railroad  company  In  trust  for  a  new  relief  as- 
sociation to  be  organized,  and  soon  after  the 
dissolution  of  the  old  association  two  nonaasign- 
Ing  members  file  a  bill  against  the  railroad  com- 
pany alleging  that  the  assignments  were  void 
and  asking  for  the  appointment  of  receivers 
for  the  old  association,  and  receivers  are  ap- 
pointed but  the  order  therefor  is  reversed  on 
appeal,  whereupon  the  railroad  company  files 
a  bill  asking  the  court  to  assume  jurisdiction 
over  the  distribution  of  the  assets  of  the  old  as- 
sociation, and  the  whole  fund  Is  brought  Into 
court  for  such  distribution,  the  attorneys  for 
the  two  members  bringing  such  suit  will  not 
be  allowed  a  counsel  fee  out  of  the  entire  fund» 
but  only  out  of  the  part  belonging  to  the  non- 
assigning  members,  as  their  action  was  hostile 
to  the  railroad  company  and  the  assigning 
members  and  In  no  way  beneficial  to  them. 
Baltimore  ft  O.  B.  Co.  v.  Brown,  70  Md.  451* 
20  Atl.  527. 

The  fees  of  counsel  for  plaintiff  In  a  pro- 
ceeding for  the  appointment  of  a  receiver  of  an 
insolvent  partnership  on  the  ground  of  collusion 
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between  the  firm  and  an  attaching  creditor  will 
be  allowed  only  against  that  portion  of  the 
partnership  property  not  covered  by  the  at- 
tachment, where  anch  attachment  is  held  to  be 
a  lien  on  the  property  prior  to  that  of  the  one 
applying  for  the  appointment  of  the  receiver. 
Byrne  v.  First  Nat.  Bank,  20  Tex.  Civ.  App. 
194,  49  8.  W.  710. 

c  Where  plaintiff' $  debt  not  reached. 

Although  the  fnnd  realised  from  the  suit  Is 
exhausted  before  the  plaintiff's  debt  is  reached, 
the  fees  of  his  attorneys  will  be  allowed  out 
of  the  fnnd  If  the  services  performed  by  them 
were  necessary  to  enable  the  prior  creditors  to 
recover,  and  proved  beneficial  to  them ;  but  if 
such  services  were  unnecessary  and  of  no  bene- 
fit no  fee  will  be  allowed. 

Thus,  Campbell  v.  Pbovidbnt  Sav.  ft  L.  Soc. 
holds  that  where  a  general  creditors'  bill  Is 
brought  against  an  insolvent  building  and  loan 
association,  by  means  of  which  considerable 
funds  are  collected,  all  of  which  are  absorbed 
In  the  payment  of  claims  prior  to  that  of  the 
one  bringing  the  bill,  a  reasonable  fee  for  his 
solicitor  will  nevertheless  be  allowed  out  of 
the  fund  where  there  Is  no  mortgage  or  other 
fixed  Hen  on  the  assets  by  means  of  which  they 
would  have  been  available  for  payment  of  such 
prior  claims  without  the  assistance  rendered  by 
means  of  the  creditors*  bill. 

And  D.  A.  Tompkins  Co.  v.  Chester  Mills,  90 
Fed.  87,  holds  that  an  unsecured  creditor  of 
an  insolvent  corporation  which  had  ceased  do- 
ing business,  who  commenced  a  creditor's  suit 
for  the  conservation  and  distribution  of  the 
corporate  assets  according  to  priority  and  the 
appointment  of  a  receiver  at  a  time  when  the 
bondholders  could  not  act  because  nothing  was 
due  them  at  the  time  and  no  one  but  an  unse- 
cured creditor  could  act,  will  be  allowed  a  con- 
tribution from  the  fund  created  toward  his  ex- 
penses as  between  solicitor  and  client,  although 
the  fund  Is  Insufficient  to  pay  the  corporate 
bonds  which  constituted  a  claim  prior  to  hie, 
all  the  parties  having  acquiesced  in  the  suit  and 
received  the  benefits. 

And  Lowry  Banking  Co.  v.  Abbott,  87  Ga. 
184,  18  S.  E.  204,  holds  that  where  a  petition 
In  the  nature  of  a  creditors'  bill  is  filed  asking 
for  a  receiver  of  the  debtor's  assets,  and  a 
mortgagee  of  such  debtor  Is  made  a  party  on 
Its  own  application,  thus  recognising  the  ne- 
cessity of  the  petition  and  ratifying  the  filing 
of  it,  the  attorneys  for  the  plaintiff  will  be  en- 
titled to  a  fee  out  of  the  fund,  even  though  the 
mortgages  were  sufficient  to  consume  the  entire 
assets,  rendering  the  appointment  of  the  receiv- 
er unnecessary.  The  court  said,  however,  that 
if  the  mortgagee  had  not  Joined  in  the  proceed- 
ing the  attorney's  fee  could  not  have  been  al- 
lowed out  of  the  fund. 

But  Lewis  v.  Edwards,  92  Ga.  538,  17  S.  B. 
920,  holds  that  where  a  creditors'  petition  was 
filed  for  the  appointment  of  a  receiver  for  an 
Insolvent  trader  and  the  sale  of  his  property, 
all  of  which  was  covered  by  a  chattel  mortgage 
for  an  amount  sufficient  to  exhaust  all  Its  pro- 
ceeds, and  the  mortgage  was  foreclosed  and 
placed  in  the  hands  of  the  sheriff  for  the  pur- 
pose of  claiming  the  fund,  before  the  receiver's 
sale  took  place,  the  mortgagees  not  having  been 
made  parties,  the  fees  of  the  attorney  for  the 
complainant  wtll  not  be  allowed  out  of  the  fund, 
as  there  was  no  necessity  for  the  filing  of  the 
petition  so  far  as  the  mortgagees  were  con- 
cerned, and  they  derived  no  benefit  therefrom. 

And  In  Hooper  v.  CI  egg.  99  Ga.  167,  25  S.  E. 
96,  the  court  said  that  the  case  was  controlled 
by  the  preceding  case  of  Lewis  v.  Edwards,  92 
Ga.  583,  17  S.  E.  920,  and  that  the  attorneys' 
fee  asked  for  had  been  properly  refused. 
64L.R.A. 


And  Kelly  v.  Mountain  City  Club,  101  Teniu 
286,  47  8.  W.  426,  holds  that  the  attorneys  for 
complainant  In  an  action  by  a  second  mortgage 
bondholder  and  general  unsecured  creditor  to 
wind  up  the  affairs  of  an  Insolvent  corporation 
are  not  entitled,  as  against  the  first  mortgage 
bondholders,  to  have  their  fees  paid  out  of  the 
proceeds  of  a  sale  of  the  real  estate  mortgaged, 
where  such  first  mortgage  bondholders  were  not 
Interested  in  having  the  proceeds  paid  Into 
court,  but  could  have  foreclosed  their  mortgage 
outside  of  court,  even  though  the  complainant'* 
action  was  treated  as  a  general  creditors'  bill 
on  the  petition  of  a  first  mortgage  bondholder, 
who  was  also  a  second  mortgage  bondholder 
and  general  creditor  and  joined  in  the  bill,  the 
real  estate  selling  for  much  less  than  the 
amount  of  the  first  mortgage. 

V.  Buit  to  enforce  etockholder'M  UaMlity. 

A  fee  will  be  allowed  to  the  attorneys  for  a 
creditor  who  brings  a  suit  to  enforce  the  lia- 
bility of  stockholders  in  an  insolvent  corpora- 
tion for  such  services  as  were  for  the  common 
benefit  of  all  the  creditors. 

Thus,  where  a  creditor  of  an  Insolvent  cor- 
poration brings  a  suit  to  enforce  the  statutory 
liability  of  stockholders,  the  purpose  of  which 
Is  to  bring  into  court  a  fund  for  distribution 
among  creditors,  the  attorney  for  plaintiffs 
should  be  paid  a  reasonable  fee  out  of  the  sum 
realised  from  the  collection  of  Judgment* 
against  stockholders  before  distribution  among 
creditors.  Mason  v.  Alexander,  44  Ohio  St.  318, 
7  N.  E.  435. 

And  the  attorney  for  plaintiff  In  an  action 
to  enforce  the  statutory  liability  of  a  stock- 
holder brought  in  behalf  of  all  creditors  should 
be  allowed  out  of  the  fund  a  fee  for  such  serv- 
ices as  were  for  the  common  benefit  of  all  cred- 
itors on  the  equity  rule  that  where  one  of  many 
parties  having  a  common  Interest  In  a  trust 
fund  takes  proceedings  at  his  own  expense  for 
the  collection  of  the  fund  for  the  benefit  of  all 
interested,  he  Is  entitled  to  reasonable  reim- 
bursement out  of  the  fund  before  Its  division; 
but  where  one  of  the  principal  creditors  was  also 
a  principal  stockholder,  and  part  of  the  attor- 
ney's services  consisted  In  opposing  his  claim, 
no  allowance  should  be  made  for  the  latter 
services.  Helm  v.  Smith-Fee  Co.  79  Minn. 
297,  82  N.  W.  639. 

Where  counsel  for  certain  creditors  file  a  bill 
on  behalf  of  all  creditors  to  hold  the  stockhold- 
ers of  an  Insolvent  bank  Individually  liable 
for  any  deficiency  In  assets  and  Incidentally 
for  an  accounting  and  disbursement  of  the  trust 
assets,  and  are  unsuccessful  on  the  main  Issue, 
their  fees  will  not  be  allowed  out  of  the  trust 
fund.     Hume  v.  Commercial  Bank,  13  Lea,  496. 

And  whore  a  creditor  Intervenes  In  seques- 
tration proceedings  against  an  Insolvent  cor- 
poration in  which  a  receiver  has  been  appointed 
In  order  to  have  the  personal  liability  of  stock- 
holders for  corporate  debts  enforced,  and,  pend- 
ing the  proceeding,  a  syndicate  of  stockholders 
buys  up  all  outstanding  clalmi  with  funds  con- 
tributed by  them,  whereupon  the  proceedings 
against  the  stockholders  are  dropped  without 
anything  having  been  realised  thereon,  the  at- 
torney for  sucb  intervening  creditor  Is  not  en- 
titled to  a  fee  out  of  the  corporate  assets  in 
the  receiver's  hands.  Dwinnell  v.  Badger,  74 
Minn.  405,  77  N.  W.  219.  The  court,  said,  how- 
ever, that  if  a  fund  had  been  realised  through 
the  efforts  of  such  Intervener  and  his  attorney, 
wblch  had  been  paid  over  to  creditors,  they  wer* 
not  prepared  to  say  that  the  attorney  should 
not  be  reimbursed  out  of  the  corporate  assets. 
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VI.  Proceeding*  in  bankruptcy  cases. 

a.  In  general. 

Attorneys'  fees  were  allowed  to  petitioning 
creditors  In  Involuntary  bankruptcy  for  procur- 
ing an  adjudication  of  bankruptcy  under  the  act 
of  1867,  although  no  express  provision  there- 
for was  made  in  such  act,  on  the  ground  that 
the  assets  of  the  bankrupt  were  secured  and 
eared  by  their  diligence,  and  that  if  they  were 
required  to  pay  their  own  expenses,  including 
their  attorneys'  fee,  out  of  the  share  coming 
to  them,  they  would  be  in  a  worse  position  than 
other  creditors  who  did  nothing  towards  the 
preservation  of  the  fund. 

Thus,  a  reasonable  attorneys'  fee  will  be 
allowed  to  the  petitioning  creditors  out  of  the 
general  fund  in  cases  in  involuntary  bankruptcy 
proceedings  before  distribution  to  creditors,  al- 
though no  provision  in  regard  thereto  is  con- 
tained In  the  bankruptcy  act.  Re  King,  4  Blss. 
819,  Fed.  Cas.  No.  7,780 :  Re  New  York  Mall  S. 
8.  Co.  7  Blatchf .  178,  Fed.  Cas.  No.  10,208 ;  Re 
Mitteldorfer,  Chase  Dec.  288,  Fed.  Cas.  No. 
0,675;  Re  O'Hara,  8  Am.  L.  Reg.  N.  S.  113, 
Fed.  Cas.  No.  10,465;  Re  Williams,  2  Nat. 
Bankr.  Reg.  83,  Fed.  Cas.  No.  17,704. 

And  such  fee  will  be  allowed  although  the 
Federal  statute  as  to  fees  makes  no  provision 
therefor,  aa  such  statute  was  Intended  to  reach 
only  taxable  costs,  leaving  power  in  a  court 
of  equity  to  tax  counsel  fees  In  those  peculiar 
cases  where  a  fund  Is  In  court  upon  which  dif- 
ferent parties  have  distinct  rights  or  claims. 
Em  parte  Jaffray,  1  Low,  Dec  321,  Fed.  Cas. 
No.  7,170. 

And  in  Re  Schwab,  3  Ben.  281,  Fed.  Cas.  No. 
12,408,  the  district  judge  held  that  the  expenses 
of  the  petitioning  creditors,  among  which  coun- 
sel fees  were  probably  Included,  were  allowable 
under  f  1  of  the  bankruptcy  act  of  1867  pro- 
viding for  due  distribution  of  the  assets  of 
the  bankrupt,  as  otherwise  the  petitioning  cred- 
itor would  not  share  equally  with  other  cred- 
itors. 

And  under  the  bankruptcy  act  of  1808,  fi  64b, 
subd.  3,  permitting  the  allowance  of  one  reason- 
able attorneys'  fee  for  the  professional  services 
actually  rendered  to  the  petitioning  creditors  in 
to  voluntary  cases,  the  attorney  Is  entitled  to 
the  allowance  of  such  reasonable  fee  as  a  mat- 
ter of  right,  and  its  allowance  or  disallowance  is 
not  a  matter  of  discretion.  Re  Curtis,  41  C.  C. 
A.  59,  100  Fed.  784. 

b.  Amount  of  fee. 

Under  the  bankruptcy  act  of  1867,  the  tend- 
ency was  to  allow  excessive  amounts  for  coun- 
sel fees,  so  that  at  times  almost  nothing  was 
left  for  creditors,  but  under  the  present  act 
the  courts  have  endeavored  to  keep  the  fee  down 
to  a  reasonble  amount,  and  to  consider  the  as- 
sets of  the  bankrupt  as  a  fund  to  be  distributed 
mainly  among  the  creditors,  Instead  of  among 
the  attorneys, 

A  reasonable  attorneys'  fee  should  be  allowed 
to  attorneys  for  the  petitioning  creditor  for 
filing  the  petition,  but  not  for  services  per- 
formed after  the  adjudication,  where  they  con- 
sisted principally  in  an  unsuccessful  attempt 
to  exclude  the  other  creditors  from  participat- 
ing in  the  choice  of  an  assignee  and  from  shar- 
ing in  the  assets.  Re  Mead,  8  Phlla.  174,  Fed. 
Cas.  No.  9,364. 

And  In  Re  Sanger,  5  Nat.  Bankr.  Reg.  54,  Fed. 
€as.  No.  12,318,  a  counsel  fee  of  $1,000  to  the  at- 
torneys for  the  petitioning  creditors  was  held 
to  be  too  extravagant  where  the  assets  of  the 
estate  amounted  to  only  $15,000,  and  the  court 
refused  to  allow  the  same  unless  the  assignee, 
the  bankrupts,  and  all  the  creditors  who  had 
proved  their  claims  assented  thefeco. 
64  L.R.  A. 


And  in  Re  Jones,  9  Nat.  Bankr.  Reg.  491, 
Fed.  Cas.  No.  7,451,  the  court  states  that  the 
attorneys'  fee  allowed  for  the  petitioning  cred- 
itors would  be  limited  to  what  the  court  con- 
sidered as  a  bare  compensation  where  the  bank- 
rupt estate  was  a  small  one. 

And  under  general  order  No.  30  In  bankruptcy 
as  amended  April  12,  1875,  providing  that  no 
allowance  shall  be  made  for  fees  of  counsel 
except  when  necessarily  employed  by  the  as- 
signee, and  general  order  No.  31,  providing  that 
In  case  of  Involuntary  bankruptcy,  where  the 
debtor  resists  the  application  and  the  court 
shall  adjudge  the  debtor  a  bankrupt  the  pe- 
titioning creditor  shall  recover,,  to  be  paid  out 
of  the  fund,  the  same  costs  that  are  allowed 
to  a  party  recovering  In  a  suit  in  equity,  the 
only  counsel  fees  allowable  to  the  petitioning 
creditor  Is  the  docket  fee  of  $20  taxable  to  the 
prevailing  party  In  a  suit  in  equity.  Re  Lloyd, 
7  Fed.  459 ;  Re  Bignall,  3  McCrary,  440.  9  Fed. 
385. 

But  Re  Mead,  8  Phlla.  174,  Fed.  Cas.  No. 
9,364,  holds  that  the  attorneys  will  not  be  en- 
titled to  a  docket  fee,  where  no  denial  was  filed 
and  no  contest  made  on  the  petition. 

Re  Sheehan,  8  Nat.  Bankr.  Reg.  353,  Fed. 
Cas.  No.  19,738,  holds  that  an  attorneys'  fee 
In  excess  of  what  Is  allowed  In  a  suit  In  equity 
will  not  be  granted  to  the  attorneys  for  the 
petitioning  creditor  where  there  are  no  other 
creditors  and  the  petition  Is  dismissed  on  the 
payment  of  the  petitioner's  debt. 

The  petitioning  creditors  will  not  be  allowed 
a  retainer  paid  to  their  attorneys,  nor  for  any 
services  rendered  by  the  attorneys  after  the 
adjudication  of  bankruptcy.  Re  Comstock,  9 
Nat.  Bankr.  Reg.  88,  Fed.  Cas.  No.  3,075. 

The  amount  to  be  allowed  as  attorneys'  fees 
under  the  act  of  1898,  I  64  b,  subd.  3,  permitting 
the  allowance  of  one  reasonable  attorneys'  fee 
for  the  professional  services  actually  rendered 
to  the  petitioning  creditor  in  Involuntary  cases, 
rests  In  legal  knowledge  and  Judicial  discre- 
tion, and  not  In  unrestrained  discretion,  and 
such  discretion  is  subject  to  review,  and  the 
amount  allowed  must,  in  every  case,  be  rea- 
sonable. Re  Curtis,  41  C.  C.  A.  59,  100  Fed. 
784. 

In  Re  Silverman,  97  Fed.  325,  3  Am.  Bankr. 
Rep.  227,  a  fee  of  $75  to  the  attorneys  for  the 
petitioning  creditors  was  held  to  be  sufficient 
where  the  adjudication  was  not  contested  and 
no  special  services  in  the  collection  of  assets 
was  shown,  and.  as  their  special  duties  to  the 
petitioning  creditors  ended  with  the  choosing 
of  a  trustee,  no  allowance  for  subsequent  serv- 
ices was  made 

In  Re  J.  W.  Harrison  Mercantile  Co.  95  Fed. 
123,  the  court,  while  stating  that  under  |  64  of 
the  present  act  and  general  rule  No.  13  the  fee 
of  the  attorneys  of  the  petitioning  creditors  for 
preparing  the  petition  and  schedules  when  paid 
out  of  the  funds  could  not  exceed  $50  and  that 
no  other  fee  was  payable  where  there  was  no 
contest  or  trial  as  to  the  adjudication,  neverthe- 
less allowed  a  fee  of  $100  for  drawing  the  pe- 
tition, as  It  was  drawn  before  the  passage  of 
such  rule.  A  fee  of  $25  was  also  allowed  for  a 
petition  to  restrain  the  trustees  under  a  mort- 
gage given  by  the  bankrupt  from  disposing  of 
the  property  pendente  lite,  but  they  were  not 
allowed  any  commpensation  for  sending  out  no- 
tices of  the  first  meeting  of  creditors,  as  that 
was  the  duty  of  the  referee.  The  court,  bow- 
ever,  stated  that  they  would  be  allowed  for 
money  advanced  to  the  referee  for  the  expense 
of  sending  such  notices.  And  they  were  not  al- 
lowed compensation  for  their  services  In  at- 
tending meetings  of  creditors  and  there  resist- 
ing the  allowance  of  other  claims,  nor  for  their 
services  In  Influencing  bidders  to  attend  the  sale 
of  the  bankrupt's  property. 
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A  deposit  fee  of  $25  paid  by  tbe  attorneys 
for  petitioning  creditors  to  the  clerk  will  be 
refunded  to  them.  He  J.  W.  Harrison  Mercan- 
tile Co.  95  Fed.  123;  Re  Silverman,  97  Fed.  325, 
Z  Am.  Banter.  Rep.  227. 

Where  the  only  contest  on  a  petition  for 
adjudication  in  Involuntary  bankruptcy  Is  as  to 
whether  the  petitioning  creditors  have  not  es- 
topped themselves  to  maintain  the  petition  by 
participating  in  proceedings  in  the  state  court 
under  an  assignment  for  tbe  benefit  of  creditors 
*>y  the  bankrupts,  and  the  time  consumed  by 
counsel  In  conducting  and  preparing  the  case 
did  not  exceed  one  month,  and  the  assets  avail- 
able for  payment  of  debts  will  probably  not 
exceed  $100,000,  a  fee  of  $12,500  for  the  at- 
torneys of  the  petitioning  creditors  for  their 
services  is  excessive  and  should  be  reduced  to 
32,000.     Re  Curtis,  41  C.  C.  A.  59,  100  Fed.  784. 

VII.  Conclusion. 

The  fees  of  attorneys  for  creditors  who  bring 
suit  in  behalf  of  themselves  and  other  creditors 
will  always  be  allowed  out  of  the  fund  going 
to  creditors  In  the  same  class  with  the  plaintiffs 
if  the  suit  is  beneficial  to  them,  on  the  ground 
that  otherwise  the  one  incurring  the  risk  and 
•conferring  the  benefit  will  be  In  a  worse  condi- 
tion then  those  who  do  nothing  towards  realiz- 
ing the  fund,  although  the  mere  fact  that  a  suit 
proves  beneficial  to  other  creditors  will  not  Jus- 
tify the  allowance  of  such  fees  out  of  the  fund 
if  the  plaintiff  brought  the  suit  solely  in  his 
own  behalf. 


Where  there  are  different  classes  of  creditors, 
and  the  fund  is  exhausted  before  the  plaintiff's 
debt  is  reached,  the  fee  of  his  attorney  will 
nevertheless  be  allowed  out  of  the  land  If  the 
services  performed  were  necessary  to  enable 
the  prior  creditors  to  recover,  and  proved  bene- 
ficial to  them,  and  the  suit  was  brought  in  good 
faltb  under  the  belief  that  the  plaintiff's  debt 
would  be  reached  before  the  fund  was  exhaust- 
ed;  but  if  the  suit  was  commenced  tn  bad  faith, 
or  if  no  benefit  resulted  to  prior  creditors  there- 
from, no  fees  will  be  allowed. 

No  fee  will  be  allowed  to  plaintiffs  attorney* 
out  of  any  part  of  the  fund  which  would  go  to 
some  person  other  than  a  creditor,  such  as  the 
surplus  going  to  a  fraudulent  grantee  in  a  suit 
to  set  aside  the  conveyance,  or  the  surplus  go- 
ing to  legatees,  devisees,  or  distributees  In  a 
suit  for  the  administration  of  a  decedent's  es- 
tate. 

A  fee  has  been  allowed  to  the  attorneys  for 
the  petitioning  creditors  In  involuntary  bank- 
ruptcy proceedings  on  the  ground  that  by  their 
efforts  a  fund  had  been  secured  or  saved  for 
creditors  generally,  the  expense  of  which  ought 
to  be  borne  by  the  fund  or  by  all  the  creditors 
benefited,  Instead  of  by  the  creditors  by  whose 
diligence  the  fund  was  realized.  The  present 
act  provides  expressly  for  the  payment  of  such 
fees.  Under  the  former  act  the  amount  allowed 
was  often  excessive,  but  under  the  present  act 
the  tendency  is  to  allow  only  moderate  fees  to 
attorneys,  and  distribute  the  bulk  of  the  fund 
among  the  creditors.  J.  H.  H. 
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CHICAGO  A  EASTERN  ILLINOIS  RAIL- 
ROAD COMPANY,  Appt., 
v. 

George    F.    JENNINGS,    Admr.,   etc.,    of 
George  M.  Jennings,  Deceased. 

(190   III.   47S.) 

a.  What  facts  will  create  the  contract 
relation  of  carrier  and  passenger  Is  a  ques- 
tion of  law. 

3.     The  duty  of  a  railroad  company  to 

one  aa  a  psi»enger  has  not  arisen  when, 
with  a  passage  ticket  in  his  pocket,  he  Is 
crossing  its  tracks  on  a  public  highway  for 
the  purpose  of  boarding  a  train  standing  on 
the  track  farthest  from  him,  and  when  he 
has  not  yet  reached  the  platform  provided  for 
passengers. 
S.  Under  a  declaration  seeking*  to  re- 
cover from  a  carrier  for  the  negligent 
killing  of  a  passenger  no  recovery  can  be  had 
unless  the  relation  of  carrier  and  passenger 
is  shown,  although  the  facts  axe  such  as  to 
warrant  a  recovery  in  the  absence  of  such  re- 
lation. 

{Magruder,  J.,  dissent*,) 

(June  19,  1901.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Appellate  Court,  First  District, 
affirming  a  judgment  of  the  Circuit  Court 


for  Cook  County  in  plaintiff's  favor  in  an 
action  brought  to  recover  damages  for  the 
alleged  negligent  killing  of  plaintiff's  intes- 
tate.    Reversed. 

The  facts  are  stated  in  the  opinions. 

Messrs.  S.  A.  Lynda  and  W.  H.  Lyf  ord 
tor  appellant. 

Messrs.  Edward  J.  Dahau  and  Wins 
6c  Chadbonrne,  for  appellee: 

The  matter  of  Jennings'  care  was  a  ques- 
tion for  the  jury,  and  under  the  evidence, 
which  is  somewhat  conflicting,  reasonable 
and  fairminded  persons  might,  acting  rea- 
sonably, have  reached  different  conclusions, 
and,  this  being  so,  the  case  was  properly 
submitted  to  the  consideration  of  the  jury. 

Chicago  dc  A.  K.  Co.  v.  Kelly,  80  III.  App. 
675,  Affirmed  in  182  111.  267,  54  N.  £.  979; 
Offutt  v.  World's  Columbian  Exposition,  175 
111.  472,  51  N.  E.  651;  Pennsylvania  Co.  v. 
McCaffrey,  173  111.  169,  50  N.  E.  713. 

The  questions  whether  the  plaintiff  was 
using  due  care  and  caution  at  the  time  of 
the  injury,  and  whether  the  defendant  was 
guilty  of  negligence,  are  questions  of  fact 
which  are  conclusively  settled  by  the  judg- 
ments of  the  trial  and  appellate  courts. 

Harris  v.  Bhcbek,  151  111.  287,  37  N.  E. 
1015;  Broxcnell  v.  Welch,  91  111.  523;  Ger* 
mania  F.  Ins.  Co.  v.  McKee,  94  III.  494; 
Brant  v.  hill,  96  III.  608;  Chicago  West  Div. 


Norm. — For  cases  in  this  series  as  to  when  a 
person  who  has  started  for  a  train  becomes  a 
passenger,  see  Webster  v.  Fitchburg  B.  Co. 
4 Mass.)  24  L.  R.  A.  521,  and  note;  Wood  v. 
Pennsylvania  B.  Co.   (Pa.)   35  L.   B.  A.  199; 

54  L.  R.  A. 


Western  &  A.  R,  Co.  v.  Voils  (Ga.)  35  L.  B.  A. 
655 ;  Southern  R.  Co.  v.  Smith  (C.  C.  App.  5th 
C.)  40  L.  R.  A.  746 ;  Young  v.  New  York,  N.  tt. 
&  H.  B.  Co.  (Mass.)  41  L.  R.  A.  193 ;  and  Phil- 
lips v.  Southern  B.  Co.  (N.  C.)  45  L.  EL  A.  1ft*. 
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R.  Co.  ▼.  Mills,  105  111.  63;  Montgomery  v. 
Black,  124  111.  57,  15  N.  £.  28;  Alphin  v. 
Working,  132  111.  484,  24  N.  E.  54;  Hewitt 
y.  Normal  School  Diet.  Bd.  of  Edu.  94  111. 
528;  Sconce  v.  Henderson,  102  III.  376;  Ben- 
nett v.  Connelly,  103  111.  50;  Springside 
Coal  Min.  Co.  v.  Qrogan,  169  111.  50,  48  N. 
E.  190;  Lake  Shore  dM.S.R.  Co.  v.  KeUey, 
180  III.  630,  54  N.  £.  608;  Worth  Chicago 
Street  R.  Co.  v.  Baur,  179  111.  126,  45  L.  R. 
A.  108,  53  N.  £.  568;  McGregor  v.  Reid,  M. 
d  Co.  178  111.  470,  53  N.  E.  323;  Baltimore 
d  0.  S.  W.  R.  Co.  v.  AUop,  176  111.  476,  52 
N.  E.  253 ;  Offutt  v.  World's  Columbian  Ex- 
position, 175  III.  473,  51  N.  E.  651;  Chicago 
d  A.  R.  Co.  y.  Winter*,  175  111.  293,  51  N. 
E.  901;  Chicago  d  A.  R.  Co.  v.  Pearson,  184 
111.  386,  56  N.  E.  633. 

The  train  that  struck  and  killed  the  de- 
ceased was  running  in  violation  of  the  ordi- 
nance of  the  city,  'and  that  fact  alone,  in 
conjunction  with  the  fact  of  the  injury,  by 
force  of  the  statute,  created  a  prima  facie 
liability. 

Chicago  d  A.  R.  Co.  v.  Fell,  79  111.  App. 
376. 

At  the  time  the  deceased  was  struck  and 
killed  he  had  been  received  by  the  appellant 
on  its  premises  as  a  passenger. 

The  responsibility  of  a  carrier  begins 
when  the  passenger  presents  himself  for 
transportation;  and  this  he  may  be  said  to 
do  when  he  approaches  the  place  of  reception 
for  the  purpose. 

Cooley,  Torts,  770. 

Neither  the  purchase  of  a  ticket  nor  the 
entry  into  the  car  is  essential  to  create  the 
relation  of  carrier  and  passenger. 

Norfolk  d  W.  R.  Co.  v.  Oalliher,  89  Va. 
643,  16  S.  E.  935;  Wabash,  St.  L.  d  P.  R. 
Co.  v.  Rector,  104  111.  301;  Baltimore  d  0. 
R.  Co.  y.  State  use  of  Hauer,  60  Md.  463; 
Lent  v.  "Sew  York  C.  d  H.  R.  R.  Co.  120  N. 
T.  407,  24  N.  E.  653;  Allender  v.  Chicago, 
R.  I.  d  P.  R.  Co.  37  Iowa,  264;  Johns  v. 
Charlotte,  C.  d  A.  R.  Co.  39  S.  C.  162,  20 
L.  R.  A.  520,  17  S.  E.  698 ;  Phillips  v.  Rens- 
selaer d  S.  R.  Co.  57  Barb.  644;  Thomp. 
Carr.  of  Pass.  p.  43,  note  2;  Schouler,  Bail- 
ments ft  Carriers.  3d  ed.  §  621;  McDonough 
v.  Metropolitan  R.  Co.  137  Mass.  210;  Smith 
v.  St.  Paul  City  R.  Co.  32  Minn.  1,  50  Am. 
Rep.  550.  18  N.  W.  827;  2  Redf.  Carr.  6th 
ed.  p.  245;  Central  R.  d  Bkg.  Co.  v.  Perry, 
58  da.  461;  Dewire  v.  Boston  d  M.  R.  Co. 
148  Mass.  343,  2  L.  R.  A.  160,  19  N.  E.  523; 
Cincinnati,  H.  d  L  R.  Co.  v.  Carper,  112 
Ind.  26,  13  N.  E.  122,  14  N.  E.  352:  Pennsyl- 
vania Co.  v.  McCaffrey,  173  111.  169,  50  N. 
E.  713. 

The  allegation  that  deceased  was  a  pas- 
senger was  not  material. 

If  there  is  one  good  count  to  which  the 
evidence  is  applicable,  the  error  of  the  court, 
if  any,  in  refusing  to  instruct  the  jury  to 
disregard  the  other  counts,  becomes  harm- 
less. 

Consolidated  Coal  Co.  v.  Scheiber,  167  HI. 
539,  47  N.  E.  1052,'  Illinois  Steel  Co.  v. 
Schymanowski,  162  111.  457,  44  N.  E.  876; 
Chicago  d  A.  R.  Co.  v.  Anderson,  166  HI. 
575,  40  N.  K  1125;  Chicago  d  A.  R.  Co.  v. 
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Harbor,  80  El.  App.  607;  Swift  &  Co.  v~ 
Rtttkotoski,  82  I1L  App.  113. 

Railroads  are  liable  for  running  down  per- 
sons crossing  their  railroad  tracks  at  sta- 
tions to  leave  or  take  passage  on  standing 
trains,  who  neither  look  nor  listen  for  the 
trains  that  injure  them. 

Chicago  d  A.  R.  Co.  v.  Kelly,  80  111.  App. 
675;  Partlow  v.  Illinois  C.  R.  Co.  150  I1L 
3zl,  37  N.  E.  663;  Chicago,  B.  d  Q.  R.  Co. 
v.  Czaja,  59  111.  App.  22;  Chicago,  St.  P. 
d  K.  C.  R.  Co.  v.  Ryan,  165  111.  88,  46  N. 
E.  208;  Pennsylvania  Co.  v.  McCaffrey,  17$ 
111.  169,  50  N.  E.  713;  Chicago  d  A.  R.  Co. 
v.  Winters,  175  111.  293,  51  N.  E.  901;  Chi- 
cago d  E.  J.  R.  Co.  r.  Chancellor,  60  I1L 
App.  525. 

The  deceased,  being  at  the  station,  and 
approaching  the  car  to  take  passage  on  it* 
was  not  obliged  to  look  and  listen  for  ap- 
proaching trains. 

Wheclock  v.  Boston  d  A.  R.  Co.  105  Mass. 
208;  Pennsylvania  R.  Co.  v.  White,  88  Pa. 
333;  Terry  v.  Jewett,  78  N.  Y.  343;  BrasseU 
v.  Weio  York  C.  d  H.  R.  R.  Co.  84  N.  Y. 
246;  Baltimore  d  0.  R.  Co.  v.  State  use  of 
Hatter,  60  Md.  463;  Philadelphia,  W.  d  B. 
R.  Co.  v.  Anderson,  72  Md.  529,  8L.R.A. 
673,  20  Atl.  2 ;  Jewett  v.  Klein,  27  N.  J.  Eq. 
550;  Atchison,  T.  d  8.  F.  R.  Co.  v.  Shean,  lft 
Colo.  368,  20  L.  R.  A.  729,  33  Pac.  108. 

If  the  death  of  the  deceased  was  caused  by 
the  wanton  and  wilful  negligence  of  appel- 
lant, then  the  verdict  and  judgment  were 
warranted  in  law,  although  the  deceased 
may  not  have  exercised  due  and  ordinary 
care  for  his  own  safety. 

Blanchard  v.  Lake  Shore  d  M.  S.  R.  Co. 
126  111.  416,  18  N.  E.  799;  Lake  Shore  d  M. 
8.  R.  Co.  v.  Bodemer,  139  III.  606,  29  N.  E. 
692;  Chicago,  B.  d  Q.  R.  Co.  v.  Mehlsack, 
44  111.  App.  128;  Rockford,  R.  I.  d  St.  L.  R. 
Co.  v.  Philhps,  66  111.  548;  East  St.  Louis* 
Connecting  R.  Co.  v.  Jenks,  54  111.  App.  91; 
Illinois  Steel  Co.  v.  Schymanowski,  162  111. 
458,  44  N.  E.  876;  New  York,  C.  d  St.  L.  IL 
Co.  v.  Blnmenthal,  160  111.  40,  43  N.  E.  809; 
Chicago  West  Div.  R.  Co.  v.  Ryan,  131  111. 
474,  23  N.  E.  385;  Illinois  C.  R.  Co.  v.  God- 
frey, 71  111.  500,  22  Am.  Rep.  112;  Werner 
v.  Citizens9  R.  Co.  1  Mo.  368. 

Cartwright,  J.,  delivered  the  opinion  of 
the  court: 

Appellee  brought  this  suit  as  administra- 
tor of  the  estate  of  George  M.  Jennings,  who 
was  killed  by  one  of  appellant's  trains  while 
crossing  its  tracks  at  Seventy-Sixth  street* 
in  the  city  of  Chicago,  to  recover  damages 
from  appellant  for  his  death.  The  declara- 
tion contains  five  counts,  in  each  of  which 
it  is  averred  that  the  defendant  received  said 
George  M.  Jennings  upon  its  premises  as  a 
passenger  at  or  upon  the  intersection  and 
crossing  of  its  railroad  and  Seventy-Sixth 
street,  and  near  to  its  Seventy-Sixth  street 
depot,  to  be  safely  carried  from  thence  to  its 
Dearborn  street  station,  in  the  city  of  Chi- 
cago, upon  a  train  about  to  arrive  at  and 
stop  and  wait  at  said  Seventy-Sixth  street 
station  or  depot  to  receive  said  George  M. 
Jennings  and  other  passengers,  to 


1901. 


Chicago  AB.LR.Cay.  J£nkixq8. 


•and  carry  them  to  their  several  destinations. 
Each  of  said  counts  also  alleges,  in  sub- 
•stance,  that  it  thereupon  became  the  duty  of 
•-defendant  to  have  permitted  the  said  George 
M.  Jennings  to  safely  cross  over  its  railroad 
tracks  while  going  to  said  depot,  and  to  have 
allowed  and  permitted  him  to  safely  take 
and  mount  said  train  of  cars  which  was 
about  to  arrive  and  stop  at  said  station,  and 
to  have  carefully  conveyed  and  carried  him 
to  his  said  destination,  but  that  while  he 
was,  with  all  due  care  and  diligence,  walk- 
ing upon  and  across  said  Seventy-Sixth 
street  at  said  crossing  of  the  same  and  de- 
fendant's railroad,  to  reach  and  mount  de- 
fendant's train,  the  defendant,  by  its  serv- 
ants, disregarding  said  duty,  ran  another 
train  in  a  southerly  direction  upon  and  over 
the  said  crossing,  and  struck  the  said  George 
M.  Jennings,  and  killed  him.  While  the 
counts  are  substantially  alike  in  making  the 
foregoing  allegations,  they  differ  in  respect 
to  the  character  of  the  negligence  charged 
as  a  breach  of  said  duty.  In  the  first  there 
is  a  general  charge  that  the  train  which 
struck  Jennings  was  carelessly,  negligently, 
and  improperly  driven,  managed,  and  run. 
The  second  count  charges  that  said  train 
was  carelessly  and  negligently  driven  and 
run  at  an  unlawful  rate  of  speed,  in  viola- 
tion of  an  ordinance  of  the  city  of  Chicago, 
set  out  in  that  count.  The  third  alleges 
that  the  defendant  ran  the  train  without 
maintaining  a  flagman  upon  the  street 
crossing  to  warn  said  George  M.  Jennings 
of  trains.  The  fourth  charged  defendant 
with  not  ringing  the  bell  or  blowing  a  whis- 
tle on  the  engine  80  rods  from  the  crossing, 
and  until  the  crossing  was  reached,  as  was 
required  by  the  statute.  The  fifth  alleges 
that  defendant  failed  to  ring  a  bell  in  its 
tower  or  tower  house  near  the  crossing,  to 
warn  said  George  M.  Jennings  of  the  ap- 
proach of  the  train.  Each  count  was  based 
upon  the  existence  of  the  contract  relation 
of  passenger  and  carrier,  and  alleged  duties, 
arising  out  of  that  relation,  and  charged  as 
breaches  of  that  duty  the  several  acts  above 
stated.  There  was  no  count  alleging  any 
relation  or  duty  except  as  carrier  and  pas- 
senger, nor  any  negligent  act  except  as  a 
breach  of  such  duty,  and  there  was  no  count 
of  which  the  averment  of  that  relation  was 
not  a  necessary  element.  The  defendant 
pleaded  the  general  issue,  and  there  was  a 
trial,  resulting  in  a  verdict  for  $4,800,  and 
a  judgment  thereon,  which  has  been  affirmed 
by  the  appellate  court. 

The  following  facts  were  proved  by  the 
plaintiff,  and  not  disputed  by  the  defendant, 
but  are  conceded:  The  defendant  owns  and 
operates  a  railroad  in  the  city  of  Chicago, 
with  a  station  at  the  corner  of  Polk  and 
Dearborn  streets.  It  also  has  a  station  at 
Seventy-Sixth  street  That  street  runs  east 
and  west,  and  the  tracks  run  north  and 
south,  crossing  it  at  right  angles.    At  that 

Elace  there  are  four  tracks,  and  the  depot 
i  on  the  east  side  of  them,  and  north  of  the 
street.  The  two  easterly  tracks  nearest  the 
depot  are  used  for  passenger  trains.  The 
first  track  to  the  east  is  No.  1,  and  the 
54L.R.A. 


trains  running  on  that  track  are  north- 
bound passenger  trains.  The  second  track 
from  the  east  is  No.  2,  on  which  south- 
bound passenger  trains  run.  The  two  tracks 
to  the  west  of  these  are  for  north  and  south 
bound  freight  trains.  There  is  a  sidewalk 
running  east  and  west  on  the  north  side  of 
Seventy-Sixth  street,  and  east  of  all  the 
tracks  there  is  a  wooden  platform  running 
north  from  the  sidewalk,  about  100  feet. 
At  the  north  end  the  platform  is  10  feet 
wide,  and  at  the  south  end  it  runs  over  to 
the  depot,  and  is  probably  18  feet  wide.  Be- 
tween the  passenger  tracks  Nos.  1  and  2 
there  is  another  platform  8  feet  wide,  run- 
ning north  from  the  sidewalk  100  feet. 
These  platforms  are  level  and  even  with  the 
top  of  the  rails,  and  are  for  the  use  of  pas- 
sengers. The  street  crossing  is  planked  in 
the  usual  manner  entirely  across  the  tracks. 
In  1894  there  was  a  train  which  went  north 
from  this  station  at  7:37  in  the  morning, 
and  George  M.  Jennings  was  in  the  habit  of 
taking  that  train,  and  other  passengers 
were  in  the  habit  of  taking  trains  at  that 
station  for  down  town  every  morning.  On 
the  morning  of  April  16,  1894,  Mr.  Jennings 
walked  across  lots  from  his  home  west  of 
the  railroad  to  take  this  train.  He  came  to 
the  Seventy-Sixth  street  crossing,  and 
walked  along  the  sidewalk  over  the  freight- 
car  tracks.  The  train  going  north  which  he 
intended  to  take  was  on  the  further  track, 
just  drawing  up  to  the  station,  and  was  en- 
tirely stopped,  or  was  in  the  act  of  stopping. 
He  was  looking  to  the  east  or  southeast  to- 
wards that  train,  and  away  from  a  passen- 
ger train,  which  was  approaching  from  the 
north  on  track  No.  2.  As  he  reached  track 
No.  2,  on  which  the  south-bound  passenger 
train  was  coming,  and  had  stepped  one  foot 
over  the  west  rail,  he  was  struck  by  that 
train,  and  killed.  He  had  not  reached  any 
platform  provided  for  passengers,  or  a  point 
where  such  platform  connected  with  the 
sidewalk  that  he  was  on,  or  any  place  where 
passengers  were  accustomed  to  get  upon  the 
train.  He  had  a  commutation  ticket  in  his 
pocket,  which  was  still  good  for  one  ride. 
The  charges  of  negligence  and  the  allega- 
tion of  due  care  on  the  part  of  Jennings 
were  in  controversy  at  the  trial,  but  the  bill 
of  exceptions  shows  that  the  principal  dis- 
pute was  as  to  whether  Jennings  had  become 
a  passenger  on  defendant's  railroad.  On 
that  question  the  defendant  asked  the  court 
to  give  to  the  Jury  five  instructions  as  to 
what  facts  were  necessary  to  prove  the  aver- 
ment that  Jennings  was  a  passenger,  and 
four  of  them  required  proof  of  that  averment 
to  authorize  a  recovery  under  the  declara- 
tion. The  general  purport  of  these  instruc- 
tions was  that  Jennings  would  not  become 
a  passenger,  or  be  received  by  the  defendant 
as  a  passenger,  until  he  should  have  reached 
the  station  or  platform  for  the  purpose  of 
taking  such  train,  or  the  point  where  pas- 
sengers were  in  the  habit  of  getting  on  such 
train ;  and  the  fifth  was  as  follows :  "The 
plaintiff  in  this  case  has  alleged  in  his  dec- 
laration that  Jennings  was  received  by  the 
defendant  as  a  passenger,  and  in  order  to  re- 
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cover  under  this  declaration  the  plaintiff 
must  prove,  by  a  preponderance  of  the  evi- 
dence, that  the  relation  of  passenger  and 
carrier  existed  between  Jennings  and  the  de- 
fendant when  he  was  struck  by  the  defend- 
ant's engine.  As  a  matter  of  law,  the  court 
instructs  the  jury  that  a  person  does  not 
become  a  passenger  until  he  has  in  some 
way  placed  himself  under  the  care  and  con- 
trol of  the  carrier,  and  has  been  expressly 
or  impliedly  received  as  a  passenger  by  the 
carrier,  and  that  the  fact,  if  it  be  a  fact, 
that  Jennings  was  on  his  way  to  defendant's 
station,  for  the  purpose  and  with  the  inten- 
tion of  taking  the  defendant's  train  into  the 
city,  is  not  sufficient  to  make  him  a  passen- 
ger and  create  the  relation  of  passenger  to- 
wards the  defendant,  and  that  relation 
would  not  commence,  and  he  would  not  be 
received  as  a  passenger,  until  he  should 
reach  the  defendant's  station  or  platform  or 
point  where  he  intended  to  take  its  train." 
The  court  refused  to  give  any  of  these  in- 
structions,  and  did  not  give  any  which  cov- 
ered the  same  ground,  or  give  the  jury  any 
information  as  to  what  proof  was  required 
to  sustain  the  averment  that  Jennings  had 
become  a  passenger.  The  jury  were  left 
without  any  guide  as  to  the  law  on  that 
subject. 

What  facts  will  create  the  contract  rela- 
tion of  carrier  and  passenger  is  a  question 
of  law,  and,  when  the  existence  of  such  rela- 
tion is  in  controversy,  it  is  the  duty  of  the 
court  to  give  a  proper  instruction,  presented 
by  a  party,  informing  the  jury  what  facts 
will  be  sufficient  evidence  of  the  contract. 
Peculiar  duties  and  liabilities  on  the  part  of 
the  carrier  arise  out  of,  and  are  based  on, 
the  existence  of  such  contract.  There  is  a 
wide  difference  between  the  liability  of  a 
railroad  company  to  persons  on  street  cross- 
ings or  on  its  premises  who  are  not  passen- 
gers and  its  liability  to  its  passengers.  A 
railroad  company  owes  to  its  passenger  the 
highest  practicable  degree  of  care  in  trans- 
porting him  and  in  the  management  and 
operation  of  its  trains,  and  slight  negligence 
is  such  a  breach  of  that  duty  as  will  render 
it  liable.  If  Jennings  was  a  passenger  the 
defendant  owed  to  him  the  highest  degree 
of  care  and  prudence  to  carry  him  to  his 
destination,  to  protect  him  from  injuries 
from  its  servants  and  trains,  and  to  afford 
him  a  reasonable  opportunity  to  leave  the 
train  with  safety.  Pennsylvania  Co.  v.  Mc- 
Caffrey, 173  111.  169,  50  N.  E.  713.  The  re- 
sponsibility for  this  degree  of  care,  and  the 
liability  for  a  failure  to  exercise  it,  begin 
when  the  contract  relation  begins.  It  is  not 
necessary,  to  create  the  relation,  that  the 
passenger  should  have  entered  a  train;  but 
if  he  is  at  the  place  provided  for  passengers, 
such  as  the  waiting  room  or  platform  at  the 
station,  with  the  intention  of  taking  passage, 
and  has  a  ticket,  he  is  entitled  to  all  the 
rights  and  privileges  of  a  passenger.  A  rail- 
road company  owes  a  general  duty  to  re- 
ceive and  carry  those  who  present  them- 
selves at  the  time  and  place  provided  for 
passengers  requiring  transportation.  In 
Chicago  d  A.  R.  Co.  v.  Wilson,  63  111.  167, 


Wilson,  after  purchasing  a  ticket  for  a 
train,  was  standing  on  a  platform  construct- 
ed by  the  railroad  company  for  the  conven- 
ience of  passengers  between  the  main  track, 
and  a  switch  track.  He  was  waiting  for 
the  passengers  to  alight  from  the  train  up- 
on which  he  expected  to  take  passage,  when 
he  was  struck  and  injured  by  another  train. 
The  court  regarded  him  as  a  passenger,  and 
held  the  company  liable  for  the  character  of 
the  platform.  In  North  Chicago  Street  R. 
Co.  ▼.  Williams,  140  111.  275,  29  N.  E.  672, 
it  was  held  that  the  contract  constituting 
the  relation  of  carrier  and  passenger  might 
be  implied  from  the  attempt  of  Williams  to 
enter,  in  a  proper  manner,  a  street  car  as  a 
passenger,  with  the  intention  of  being  trans- 
ported thereon. 

When  the  passenger  has  presented  him- 
self at  the  proper  place  to  be  transported, 
his  right  to  care  and  protection  begins. 
Cooley,  Torts,  653.  But  it  is  uniformly  held 
that  the  passenger  must  have  placed  himself 
under  the  care  of  the  railroad  company,  so 
that  the  circumstances  will  warrant  an  un- 
derstanding on  the  part  of  the  company 
that  he  is  a  passenger  and  under  its  care  as 
such.  Although  it  is  not  necessary  that 
fare  should  have  been  paid  or  an  express 
contract  made,  it  is  necessary  that  a  person 
should  be  under  the  control  of  a  carrier  in 
order  to  be  entitled  to  its  care  as  a  passen- 
ger. 2  Wood,  Railroads,  1037.  He  must 
be  at  some  place  under  the  control  of  the 
carrier  and  provided  for  passengers,  so  that 
it  may  exercise  the  high  degree  of  care  ex- 
acted from  it,  and  the  mere  fact  that  an 
intending  passenger  has  a  ticket  and  intends 
to  take  a  train  does  not  create  the  relation 
of  carrier  and  passenger.  In  5  Am.  &  Eng. 
Enc.  Law,  2d  ed.  p.  488,  the  time  when  that 
relation  begins  is  stated  as  follows:  "The 
relation  of  carrier  and  passenger  begins 
when  one  puts  himself  in  the  care  of  the 
carrier,  or  directly  within  its  control,  with 
the  bona  fide  intention  of  beoming  a  pas- 
senger, and  is  accepted  as  such  by  the  car- 
rier. Seldom,  however,  is  there  any  formal 
act  of  delivery  of  the  passenger's  person  in- 
to the  care  of  the  carrier,  or  of  acceptance 
by  the  carrier  of  one  who  presents  himself 
for  transportation;  hence  the  existence  of 
the  relation  is  commonly  to  be  implied  from 
the  circumstances  attendant.  The  rule  is 
that  these  circumstances  must  be  such  as 
will  warrant  an  implication  that  one  has  of- 
fered himself  to  be  carried,  and  that  the  of- 
fer has  been  accepted  by  the  carrier."  In 
Elliott,  Railroads,  §  1579,  it  is  said:  "A 
person  may  become  a  passenger  before  he 
has  entered  the  train  or  vehicle  of  the  car- 
rier. We  think  it  safe  to  say  that  a  person 
becomes  a  passenger  when,  intending  to  take 
passage,  he  enters  a  place  provided  for  the 
reception  of  passengers,  as  a  depot,  waiting 
room,  or  the  like,  at  a  time  when  such  a 
place  is  open  for  the  reception  of  persons 
intending  to  take  passage  on  the  trains  of 
the  company."  In  §  1581  the  author  says: 
"The  relation  cannot  exist  unless  the  person 
claiming  to  be  a  passenger  has  been  implied- 
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ly  or  expressly  received  as  such  by  the  car* 
nor." 

In  June  v.  Boston  &  A.  R.  Co.  153  Mass. 
79,  26  N.  £.  238,  a  person  was  walking  to- 
wards the  station  on  a  plank  walk,  on  the 
premises  of  the  railroad  company,  intending 
to  take  a  train,  and  was  struck  by  another 
train.  The  court  held  that  he  was  not  a 
passenger,  and  said  that  argument  was  not 
necessary  to  show  that  a  man  walking  to- 
wards a  railroad  station,  with  the  intention 
of  buying  a  ticket  and  taking  a  train  after 
he  got  there,  was  not  a  passenger,  even  if 
he  might  be  in  the  same  place  if  he  had  be- 
gun his  journey.  If  the  relation  has  never 
been  entered  into,  the  question  is  not  the 
same  as  where  a  passenger  may  rightfully 
be  without  ceasing  to  be  a  passenger  after 
the  relation  has  been  assumed. 

In  Webster  v.  Fitchburg  R.  Co.  161  Mass. 
298,  24  L.  R.  A.  521,  37  N.  £.  165,  plaintiff 
alleged  that  her  intestate  was  a  passenger 
on  defendant's  railroad.  The  evidence  was 
that  he  had  in  his  pocket  a  10-trip  ticket 
between  Boston  and  the  station  where  the 
accident  happened.  He  was  running  from 
the  street  across  the  company's  tracks  on  its 
premises  to  catch  a  train  about  to  start, 
when  he  was  struck  and  killed  by  another 
train.  The  court  held  that  he  had  not  be- 
come a  passenger,  and  said:  "One  becomes 
a  passenger  on  a  railroad  when  he  puts  him- 
self into  the  care  of  the  railroad  company, 
to  be  transported  under  a  contract,  and  is 
received  and  accepted  as  a  passenger  by  the 
company.  There  is  hardly  ever  any  formal 
act  of  delivery  of  one's  person  into  the  care 
of  the  carrier,  or  of  acceptance  by  the  car- 
rier of  one  who  presents  himself  for  trans- 
portation, and  so  the  existence  of  the  rela- 
tion of  passenger  and  carrier  is  commonly 
to  be  implied  from  circumstances.  These 
circumstances  must  be  such  as  to  warrant 
an  implication  that  the  one  has  offered  him- 
self to  be  carried  on  a  trip  about  to  be  made, 
and  that  the  other  has  accepted  his  offer, 
and  has  received  him  to  be  properly  cared 
for  until  the  trip  is  begun,  and  then  to  be 
carried  over  the  railroad." 

In  Illinois  C.  R.  Co.  v.  O'Keefe,  168  111. 
115,  39  L.  It  A.  148,  48  N.  E.  294,  plaintiff's 
intestate  got  upon  the  train  after  it  had 
left  the  station  and  platform,  and  at  a  place 
not  provided  for  passengers.  We  held,  in 
accordance  with  the  authorities,  that  a  pas- 
senger must  put  himself  in  the  care  of  the 
railroad  company,  and  there  must  be  some- 
thing from  which  it  may  fairly  be  implied 
that  the  company  had  accepted  him  as  a 
passenger. 

Since  a  railroad  company  owes  the  duty 
of  protection  to  its  passengers,  it  seems 
plain  that  the  circumstances  must  be  such 
that  the  company  will  understand  that  such 
a  person  is  a  passenger  in  its  care  and  enti- 
tled to  its  protection.  The  company  cer- 
tainly has  a  right  to  know  that  the  relation 
and  duty  exist,  and  the  passenger  must  be 
a i  some  place  provided  by  the  company  for 
passengers,  or  some  place  occupied  or  used 
by  them  in  waiting  for  or  getting  on  or  off 
trains.    Whenever  a  person  goes  into  such 
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a  place  with  the  intention  of  taking  passage, 
he  may  fairly  expect  that  the  company  will 
understand  that  he  is  a  passenger  and  pro* 
tect  him.  If  he  could  be  a  passenger  before 
reacning  such  a  place,  there  would  be  no 
limit  or  place  where  it  could  be  said  that 
he  became  a  passenger.  The  intention  of 
taking  a  train  would  only  prove  a  purpose 
to  enter  into  the  contract  relation,  but 
would  not  create  it.  Any  person  walking 
tawards  a  train  on  a  public  sidewalk  might 
have  no  intention  whatever  of  taking  the 
train,  but  might  have  an  intention  to  keep 
on  along  the  street.  So  long  as  a  person 
merely  intends  to  be  carried,  but  has  not 
reached  any  place  provided  for  passengers 
or  used  for  their  accommodation,  he  is  not 
a  passenger.  Counsel  for  appellee  have  not 
found  any  authority  holding  differently 
from  those  above  cited,  and  all  the  authori- 
ties seem  to  be  in  accord  on  the  question. 

Appellee,  however,  insists  that,  even  if  the 
relation  of  passenger  and  carrier  alleged  in 
the  declaration  was  not  proved,  it  was  not 
so  material  as  to  require  absolute  proof; 
that  the  evidence  justified  a  finding  that  de- 
fendant was  guilty  of  negligence  in  failing 
to  observe  its  common-law  duty  of  ordinary 
care  not  to  injure  a  person  on  a  street  cross- 
ing; that  it  failed  to  exercise  such  ordinary 
care  as  it  would  owe  to  Jennings  if  he  was 
not  a  passenger ;  and  that  it  could  not  have 
been  harmed  by  the  refusal  of  the  instruc- 
tions. Even  if  it  were  true  that  a  recovery 
might  be  had,  under  the  declaration,  by 
proof  of  a  different  relation  and  duty  from 
those  alleged  in  the  declaration,  it  would 
not  justify  the  refusal  of  the  court  to  in- 
form the  jury  what  would  create  the  rela- 
tion of  carrier  and  passenger,  and  impose 
upon  the  defendant  the  highest  degree  of 
care  and  diligence  for  the  safety  of  Jen- 
nings. The  third  instruction  refused  was  of 
that  character.  If  that  were  the  case,  the 
rights  and  duties  of  the  parties  would  be 
presented  to  the  jury  in  two  aspects,  with 
different  duties  and  liabilities.  If  Jennings 
was  not  a  passenger,  and  his  rights  grew 
out  of  the  fact  that  he  was  crossing  a  street 
at  an  intersection  of  defendant's  railroad, 
the  defendant  would  be  bound  to  exercise 
towards  him  ordinary  care,  while  if  he  was 
a  passenger  it  would  owe  him  the  highest 
degree  of  care.  The  jury  would  be  called 
upon  to  determine  the  liability  of  the  de- 
fendant upon  entirely  different  grounds, 
and  might  conclude  that  the  defendant  exer- 
cised ordinary  care,  but  not  the  highest  de- 
gree of  care.  The  rule,  however,  is  funda- 
mental that  a  plaintiff  must  recover,  if  at 
all,  upon  the  case  made  by  his  declaration 
(Chicago  d  E.  I.  R.  Co.  v.  Driscoll,  176  111. 
330,  62  N.  E.  921 ) ;  and  under  the  declara- 
tion the  allegation  in  question  was  a  mate- 
rial one.  There  was  no  count  upon  the  com- 
mon-law duty  of  a  railroad  company  aris- 
ing out  of  its  relations  to  a  person  cross- 
ing a  street  over  its  tracks  or  resting  on  a 
relation  of  that  kind.  Every  count  was 
based  on  the  contract  relation,  and  plaintiff 
was  bound  to  prove  it.  The  defendant  did 
not,  in  any  manner,  waive  its  rights  in  that 
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respect  or  fall  to  opportunely  object  to  a 
variance.  Tne  objection  was  continually 
made  in  the  course  of  the  trial,  ae  appears 
from  the  bill  of  exceptions.  Evidence  as  to 
the  use  of  the  platform  between  the  two 
tracks  and  the  possession  of  the  commuta- 
tion ticket  by  Jennings  was  objected  to  as 
an  attempt  to  make  a  different  case,  and  be- 
cause the  evidence  already  showed  that  he 
was  not  a  passenger.  The  defendant  also 
moved  to  direct  a  verdict  for  it  because 
there  was  no  proof  that  Jennings  was  a  pas- 
senger or  had  been  received  as  such,  and 
that  the  proof  was  at  variance  with  the  dec- 
laration. The  objection  of  variance  was 
never  waived,  but  was  insisted  upon 
throughout  the  trial  and  by  asking  the  in- 
structions in  question.  The  court  need  not 
have  given  all  of  the  five  instructions,  as 
they  were  mainly  repetitions  of  the  same 
rule,  but  it  was  harmful  error  to  refuse  to 
give  any  of  them. 

The  judgment*  of  the  Circuit  Court  and 
Appellate  Court  are  reverted,  and  the  oauee 
is  remanded  to  the  Circuit  CourU 

r     Magrader,  J.,  dissenting: 

I  do  not  concur  in  much  that  It  said  in 
this  opinion,  nor  do  I  agree  to  the  conclu- 
sion reached  by  it.  In  my  judgment  the 
appellate  court  was  right  in  affirming  the 
judgment  of  the  trial  court,  and  gave  good 
reasons  for  doing  so  in  the  following  opin- 
ion: 

"On  behalf  of  appellant  it  is  claimed  that 
there  was  error — First,  in  not  directing  a 
verdict  for  appellant;  second,  in  the  admis- 
sion of  evidence;  and,  third,  in  the  refusal 
of  instructions  asked  by  appellant,  and  also 
in  the  modification  of  certain  instructions 
requested  by  it, 

"Under  the  first  point,  it  is  argued  that 
Jennings  failed  to  use  the  slightest  care  and 
caution  for  his  own  safety.  We  think  the 
matter  of  Jennings'  care  was  a  question  for 
the  jury,  and  under  the  evidence,  which  is 
somewhat  conflicting,  reasonable  and  fair- 
minded  persons  might,  acting  reasonably, 
have  reached  different  conclusions;  and,  this 
being  so,  the  case  was  properly  submitted 
to  the  consideration  of  the  jury.  Chicago  & 
A.  R.  Co.  v.  Kelly,  80  111.  App.  675,  Affirmed 
in  182  111.  207,  54  N.  E.  079,  and  cases  there 
cited;  Offutt  v.  World's  Columbian  Eatport* 
Hon,  175  111.  472,  51  N.  E.  651;  Pennsylva- 
nia Co.  v.  McCaffrey,  173  111.  169,  50  N.  E. 
713.  The  evidence  shows  that  Jennings,  at 
the  time  of  his  death,  was  sixty-five  years 
of  age,  and  had  been  in  the  habit  of  taking 
the  appellant's  suburban  trains  at  its  Sev- 
enty-Sixth street  station  almost  daily  for  a 
period  of  nearly  five  years,  at  or  about  7:37 
A.  it.,  to  go  to  his  work,  which  was  that  of 
a  glass  bender,  at  Fifty-Ninth  street  and 
Union  avenue,  nearer  the  heart  of  the  city 
than  Seventy-Sixth  street.  In  his  pocket- 
book,  in  the  pocket  of  a  suit  which  he  was 
wearing  at  the  time  of  the  accident,  there 
was  found  a  commutation  10-ride  ticket 
from  Auburn  Junction  to  Fifty-Ninth  street, 
with  one  ride  unused.  This  ticket  was  the 
one  ordinarily  used  on  appellant's  railway 
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between  Seventy-Sixth  and  Fifty-Ninth 
streets.  At  Seventy-Sixth  street  appellant's 
depot  is  upon  the  east  side  of  its  tracks, 
which  consist  of  four  main  tracks,  a  spur, 
and  two  cut-offs,  the  two  easterly  tracks  be* 
ing  used  for  passenger  trains;  the  most  eas- 
terly being  for  north-bound  trains,  and 
known  as  'Track  No.  1/  the  next  to  the  west 
being  for  south-bound  trains,  and  known  as 
'No.  2/  and  the  two  tracks  still  to  the  west 
being  for  freight  trains.  Directly  east  of 
track  No.  1,  extending  from  that  track  to 
the  depot  on  the  east,  is  a  platform  mads 
of  2-inch  planks  on  a  level  with  the  top  of 
the  rails,  extending  north  from  the  sidewalk 
crossing  about  100  feet,  at  the  north  end  be- 
ing about  10  feet  wide,  and  at  the  south  end 
being  about  17  or  18  feet  wide.  To  the  west 
of  the  north-bound  track,  on  the  same  level, 
and  extending  from  the  north-bound  to  the 
south-bound  track,  from  the  Seventy-Sixth, 
street  sidewalk,  about  100  feet  north,  is  a 
similar  platform.  Substantially  the  whole 
crossing  of  Seventy-Sixth  street  is  covered 
by  similar  planking  on  the  same  level  with 
the  platforms,  extending  across  all  of  appel- 
lant's tracks,  and  reaching  to  the  north  side- 
walk of  the  crossing,  and  making  a  continu- 
ous platform  or  planking  between  tracks 
Nos.  1  and  2  from  a  point  about  100  feet 
north  of  Seventy-Sixth  street  to  the  south 
line  of  said  street,  and  a  similar  continuous 
platform  and  planking,  on  the  same  level, 
east  of  and  immediately  contiguous  to  track 
No.  1,  from  a  point  100  feet  north  of  Seven- 
ty-Sixth street  to  the  south  line  of  the 
street,  with  the  exception  of  a  narrow  space 
between  the  south  sidewalk  and  the  plank- 
ing of  the  street  crossing  proper  between 
the  rails  of  track  No.  1,  and  also  to  the  east 
of  the  east  rail  of  track  No.  1.  The  north 
sidewalk  of  Seventy-Sixth  street  joins  the 
east  rail  of  track  No.  2,  and  there  is  a  small 
space  between  this  sidewalk  and  the  plank- 
ing of  the  street  crossing  extending  from 
the  east  rail  of  track  No.  2  towards  the 
west.  All  this  planking  between  tracks 
Nos.  1  and  2,  including  the  sidewalks  on 
both  sides  of  Seventy-Sixth  street  was  com- 
monly used  by  persons  in  the  habit  of  taking 
or  leaving  appellant's  suburban  trains  at 
this  point,  and  Jennings,  during  all  the 
time  he  had  taken  these  trains  at  this  sta- 
tion, was  in  the  habit  of  approaching  this 
platform  between  the  tracks  Nos.  1  and  2 
from  the  west  on  the  north  sidewalk  of  Sev- 
enty-Sixth street,  his  home  being  at  a  point 
northwesterly  from  the  intersection  of  Sev- 
enty-Sixth street  and  appellant's  railroad 
tracks.  He  usually  and  ordinarily  took  ap- 
pellant's north-bound  suburban  train  leav- 
ing the  Seventy-Sixth  street  station  at  7:37 
a.  m.,  and  at  the  time  he  was  killed  was  on 
his  way  to  take  this  train,  going  along  the 
north  sidewalk,  and  was  struck  by  appel- 
lant's south-bound  train,  either  as  he  stood 
very  near  the  west  rail  of  the  south-bound 
track,  or  just  as  he  was  in  tne  act  of  step- 
ping across  this  track  on  the  sidewalk  con- 
necting with  the  platform  beyond  it  to  the 
oast.  The  north-bound  train  was  about  on 
time,  but  the  south-bound  train  which  struck 
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Jennings,  as  we  think  a  preponderance  of 
the  evidence  clearly  establishes,  was  several 
minutes  behind  time.  These  trains  usually 
and  ordinarily  passed  each  other,  when  on 
time,  at  or  about  Eighty- First  street,  which 
is  five  blocks  to  the  south  of  Seventy-Sixth 
street,  and  several  of  the  witnesses  testify 
that  they  never  knew,  although  they  were 
familiar  with  the  running  of  the  trains  at 
this  point,  of  this  south-bound  train  passing 
Seventy-Sixth  street  at  the  time  the  north- 
bound train  was  stopping  there  or  about  to 
stop  there.  The  north-bound  train  was 
scheduled  to  stop  at  this  station  at  or  about 
the  time  that  it  did  actually  stop  on  the 
morning  of  the  accident,  but  the  south- 
bound train  was  not  scheduled  to  stop  at 
this  station.  Appellant's  engineer  was  an 
experienced  man,  had  for  some  years  been 
running  this  particular  south-bound  train, 
and  must  be  presumed  to  have  been  familiar 
with  the  fact  that  the  north-bound  train  was 
scheduled  to  stop  at  this  station  for  the  re- 
ceipt and  discharge  of  passengers,  and,  in 
any  event,  the  evidence  shows  that  he  saw 
the  north-bound  train  as  he  approached  the 
station  from  the  north,  and  could  easily 
have  seen,  if  he  did  not  see,  that  the  north- 
bound train  was  either  stopped  at  the  sta- 
tion or  was  in  the  act  of  stopping.  He  tes- 
tified that  this  north-bound  train  was  not 
a  stranger  to  him,  and  he  had  seen  it  leav- 
ing there  as  his  train  would  be  coming  up, 
sometimes;  that  he  knew  perfectly  well  that 
this  was  not  the  place  he  commonly  passed 
it;  that  it  stopped  at  this  station  for  pas- 
sengers at  about  7 :37  a.  m.,  as  far  as  he  rec- 
ollected. There  were  also  offered  in  evi- 
dence two  rules  of  the  appellant  company 
which  were  in  force  at  the  time,  as  follows: 
'Rule  114.  Great  care  must  be  exercised  by 
trainmen  of  a  train  aproaching  a  station 
where  any  train  is  receiving  or  discharging 
passengers.  Rule  114a.  On  double  track, 
opposing  trains  must  not  pass  while  passen- 
gers are  being  received  or  discharged.' 

"The  engineer  of  the  south-bound  train 
was  no  doubt  faimiliar  with  these  rules, 
though  he  testifies  that  he  did  not  remem- 
ber of  being  told  by  one  Friedlander  that 
there  was  a  rule  prohibiting  him  from  pass- 
ing a  train  at  a  station.  He  should  nave 
been  familiar  with  them.  While  it  does  not 
appear  that  Jennings  was,  in  fact,  familiar 
with  these  rules,  from  the  fact  that  for  five 
years  preceding  he  had  been  in  the  habit  of 
riding  upon  appellant's  suburban  trains  al- 
most daily,  it  is  reasonable  to  presume  that 
tie  knew  of  such  a  rule,  and,  if  he  did,  he 
had  the  right  to  rely  upon  its  observance  by 
appellant's  servants.  Moreover,  because  of 
nis  long  daily  habit  of  taking  this  particu- 
lar north-bound  train  at  this  time,  it  must 
be  presumed  that  he  knew  ef  the  fact  that 
the  two  trains  usually  and  ordinarily  passed 
each  other  at  or  about  Eighty-First  street, 
which  was  about  half  a  mile  to  the  south, 
and  it  is  but  reasonable  that  he  should  have 
expected  that  the  south-bound  train  had  al- 
ready passed  at  the  time  he  reached  the  vi- 
cinity of  the  station.  It  also  appears  from 
the  evidence  that  as  he  approached  the  sta- 
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tion  from  the  west,  and  as  he  walked  along 
the  sidewalk,  across  the  spur,  cut-offs,  and 
freight  tracks,  the  north-bound  train  was 
coming  into  the  station,  and  at  the  time 
that  he  approached  track  No.  2,  and  as  he 
stood  very  near  it,  there  was  considerable 
noise  from  the  movement  of  the  train  and 
escaping  steam,  and  that  he  was  looking 
towards  this  train;  some  of  the  witnesses 
saying  in  an  easterly,  but  moat  of  them  in 
a  southeasterly,  direction.  The  preponder- 
ance of  the  evidence  is  that,  when  the  north- 
bound train  came'  to  a  stop,  the  rear  cars  of 
it,  the  train  being  composed  of  some  seven 
or  eight  coaches,  extended  partly  across,  it 
not  entirely  across,  Seventy-Sixth  street. 
The  engine  of  the  south-bound  train,  as  the 
evidence  tends  to  show,  struck  Jennings 
either  just  as  the  north-bound  train  was 
stopped  or  about  to  stop,  and  we  think  the 
clear  preponderance  of  the  evidence  is  that 
at  the  time  he  was  struck  the  engine  of  the 
north-bound  train  and  several  of  the  cars 
had  already  passed  the  north  sidewalk  of 
Seventy-Sixth  street.  The  preponderance  of 
the  evidence  shows,  we  think,  that  the  whis- 
tle of  the  south-bound  engine  was  sounded, 
some  of  the  witnesses  saying  that  it  gave 
several  shrill  whistles  near  or  north  of  Sev- 
enty-Fifth street,  in  order  to  warn  a  colored 
man  who  was  walking  upon  the  tracks  at  a 
point  near  and  south  of  Seventy-Fifth 
street;  and  there  is  also  evidence  that  a 
shrill  blast  of  the  whistle  was  given — the 
engineer  says  three  or  four  short  whistles 
and  then  a  long  one— as  it  approached  Sev- 
enty-Sixth street;  also  that  he  first  blew  the 
whistle  as  a  warning  to  Jennings  when  the 
train  was  40  feet  or  more  north  of  the 
crossing.  All  of  the  witnesses  who  testified 
as  to  the  circumstances  attending  the  acci- 
dent say  that  they  heard  the  whistle  of  the 
south-bound  train  either  north  of  Seventy- 
Fifth  street  or  as  it  was  near  Seventy-Sixth 
street.  Most  of  these  witnesses  stood  either 
at  points  on  the  platform  or  crossing  east  of 
track  No,  1,  or  near  the  crossing  on  the 
west. 

"Other  circumstances  testified  to  by  the 
various  witnesses,  bearing  upon  the  question 
of  Jennings'  care,  appear  from  the' evidence, 
all  of  which  we  have  carefully  considered, 
and  we  cannot  say  that  a  finding  by  the 
jury,  considering  all  the  evidence,  that  Jen- 
nings exercised  such  care  as  an  ordinarily 
prudent  person  would  have  done  under  the 
circumstances  shown,  can  be  said  to  be 
manifestly  against  the  evidence.  Whether 
he  should  have  looked  to  the  north,  under 
all  the  circumstances  shown,  was  a  question 
of  fact  for  the  jury,  as  has  been  repeatedly 
held  bv  this  and  the  supreme  court.  Part- 
law  v.  Illinois  C.  R.  Co.  150  111.  321,  37  N. 
E.  063 ;  Chicago  &  N.  W.  R.  Co,  v.  Hansen, 
166  111.  623,  46  N.  E.  1071;  Pennsylvania 
Co.  v.  Frana,  112  111.  398;  North  Chicago 
Street  R.  Co.  v.  Nelson,  79  111.  App.  229; 
Chicago  d  A.  R.  Co.  v.  Smith,  180  111.  453, 
54  N.  E.  325;  Illinois  C.  R.  Co.  v.  Batson, 
81  111.  App.  143.  In  the  Partlow  Case,  150 
111.  321,  37  N.  E.  663,  while  the  court  says 
that  it  has  been  said,  in  discussing  a  queer 
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tion  of  fact,  it  was  the  duty  of  a  person  ap- 
proaching a  railroad  crossing  to  look  and 
listen  before  attempting  to  cross,  and  that 
a  failure  bo  to  do  'was  negligence,  it  also 
says :  'The  court  cannot  say,  as  a  matter  of 
law,  that  the  failure  to  look  and  listen  is 
negligence.  These  facts  are  proper  for  the 
consideration  of  the  jury  in  determining 
whether  a  person  has  been  negligent,  but  it 
cannot  be  said,  as  a  matter  of  law,  that  a 
failure  to  observe  such  acts  is  negligence,' 
—citing  cases.  The  same  doctrine  is  re-af- 
firmed in  the  Hansen  Case,  166  111.  623,  46 
N.  £.  1071,  and  the  court  says:  'It  seems 
to  us  impossible  that  there  should  be  a  rule 
of  law  as  to  what  particular  thing  a  person 
is  bound  to  do  for  his  protection  in  the  di- 
versity of  cases  that  constantly  arise,  and 
the  question  what  a  reasonably  prudent  per- 
son would  do  for  his  own  safety,  under  like 
circumstances,  must  be  left  to  the  jury  as 
one  of  fact.1 

"On  the  matter  of  the  speed  of  the  south- 
bound train  at  and  immediately  preceding 
the  time  of  the  accident  there  is  a  conflict 
in  the  evidence,  the  various  witnesses  plac- 
ing the  speed  at  from  20  to  40  miles  per 
hour.  The  engineer  says  he  was  running 
between  20  and  25  miles  per  hour.  A  brake- 
man  on  the  same  train  said  that  it  was  run- 
ning about  20  miles  an  hour.  One  of  plain- 
tiff's witnesses,  who  was  engaged  in  the  coal 
business  at  Seventy- Sixth  street  for  six 
years  and  entirely  familiar  with  the  running 
of  trains,  says  that  it  was  going  about  35 
miles  per  hour.  Another,  Johnson,  who 
lived  close  by  the  tracks,  and  was  walking 
upon  the  south-bound  track  about  half  way 
between  Seventy-Fifth  and  Seventy-Sixth 
streets,  to  warn  whom  the  first  shrill  whis- 
tles were  given,  said  the  train  was  going  at 
85  or  40  miles  an  hour, — 'she  was  flying/ 
Another  witness,  an  advertising  agent,  fa- 
miliar with  the  running  of  railway  trains, 
Bays  that  it  was  running  35  or  40  miles  an 
hour;  that  before  it  struck  Jennings  it 
seemed  to  be  going  a  little  slower,  but  it 
was  coming  very  fast.  The  ordinance  which 
was  put  in  evidence  limited  the  speed  of 
passenger  trains  at  this  point  to  30  miles 
per  hour. 

"From  a  full  consideration  of  the  evi- 
dence, we  cannot  say  that  a  finding  by  the 
jury  that  the  speed  of  the  train  between 
Seventy-Fifth  and  Seventy-Sixth  streets  ex- 
ceeded 30  miles  an  hour  can  be  said  to  be 
manifestly  against  the  evidence.  But  if  it 
be  conceded  that  the  speed  of  the  train  was 
less  than  30  miles  per  hour,  and  therefore 
not  in  violation  of  the  ordinance,  we  are  of 
opinion  that  under  the  first  count  of  the  dec- 
laration, which  charges  that  the  train  was 
carelessly,  negligently,  and  improperly  driv- 
en, managed,  and  run,  the  claim  of  negli- 
gence, generally,  is  established  by  the  evi- 
dence. The  running  of  the  train  at  all  past 
the  station  was  a  violation  of  the  rule  of 
the  company  which  required  that  it  should 
not  pass  the  north-bound  train  while  passen- 
gers were  being  received  or  discharged. 
There  is  evidence  that  the  north -bound  train 
had  stopped  for  the  purpose  of  receiving  and 
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discharging  passengers,  and  that  there  were 
numerous  passengers  upon  the  platform  and 
at  the  crossing  waiting  to  take  the  train. 
Also,  taking  the  evidence  of  the  engineer 
that  he  was  running  at  the  rate  of  20  to 
25  miles  per  hour,  that  was  a  negligent  rate 
of  speed,  considering  all  the  circumstances 
shown,  and  was  in  direct  violation  of  the 
rule  of  the  company,  which  required  that 
'great  care  must  be  exercised  by  trainmen, 
of  a  train  approaching  a  station  when  any 
train  is  receiving  or  discharging  passengers.' 
In  the  Kelly  Case,  80  111.  App.  675,  Affirmed 
in  182  111.  267,  54  N.  E.  979,  it  was  said, 
Mr.  Justice  Wright  delivering  the  opinon  of 
the  court,  and  which  was  adopted  by  the 
supreme  court,  that  'the  running  of  a  freight 
train  at  a  high  rate  of  speed  past  a  station 
where  a  passenger  train  is  receiving  and 
discharging  passengers  is  so  plainly  negli- 
gent as  not  to  require  comment.  It  is 
equally  negligent  to  so  run  a  freight  train 
just  as  the  passenger  train  is  pulling  into 
the  station,  and  more  especially  when  the 
track  on  which  the  freight  train  is  moving 
is  between  the  depot  and  the  track  on  which 
the  passenger  train  is  moving.'  So  we  are 
of  opinion  in  this  case  that  the  jury  were 
justified  in  finding  that  the  appellant  was- 
negligent,  not  only  because  the  train  was 
run  at  a  speed  in  violation  of  the  city  ordi- 
nance, but  in  violation  of  its  own  rules,  and 
also  in  running  past  the  north-bound  train 
at  the  rate  of  20  or  25  miles  per  hour,  even 
if  it  had  not  stopped,  but  was  upon  the 
point  of  stopping,  at  the  station  for  the 
purpose  of  receiving  and  discharging  passen- 
gers. 

"It  is  claimed  by  appellant's  counsel  that 
as  it  is  alleged  in  each  count  of  the  declara- 
tion that  Jennings  was  received  by  the  ap- 
pellant as  a  passenger,  and  because  there 
was  no  evidence  tending  to  prove  this  alle- 
gation of  the  declaration,  there  could  be  no 
recovery.  We  think  the  contention  is  not 
tenable,  for  two  reasons :  First,  because  the 
evidence  tends  to  show  that  Jennings  was 
received  as  a  passenger,  and  from  it  the  jury 
were  justified  in  finding  that  he  was  so  re- 
ceived; and,  second,  the  proof  of  the  allega- 
tion was  not  necessary  to  a  recovery  in  this 
case. 

"From  the  evidence,  partly  hereinabove 
stated,  while  it  appears  that  Jennings  was 
not  actually  upon  the  platform  between 
tracks  Nos.  1  and  2,  he  was  within  a  few 
feet  of  it,  approaching  it  upon  the  sidewalk 
built  of  the  same  kind  of  material  as  the 
platform  by  the  appellant,  which  platform 
was  immediately  adjoining  the  sidewalk,  be- 
tween the  tracks,  upon  the  same  level  there- 
with, and  the  sidewalk  was  immediately  ad- 
joining and  connected  with  the  planking 
which  formed  the  street  crossing,  all  or 
which  crossing,  including  tho  said  sidewalk, 
was  habitually  and  commonly  used  by  per- 
sons and  passengers  who  were  received  and 
discharged  from  appellant's  suburban 
trains.  This,  with  the  further  fact  that 
Jennings  had  for  several  years  prior  thereto 
been  almost  daily  in  the  habit  of  approach- 
ing appellant's  trains,  as  well  as  leaving 
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them,  by  this  platform  crossing  and  side- 
walk, and  that  he  had  upon  his  person  a 
commutation  ticket  which  was  good  for  pas- 
sage upon  appellant's  railway  trains,  was 
sufficient  proof  to  support  the  allegation 
that  he  was  received  as  a  passenger  by  the 
appellant.  We  think  that  under  these  facts 
it  may  be  said  that  he  was  upon  the  prem- 
ises of  the  carrier, — at  least,  premises  which 
it  had  appropriated  and  used  for  the  pur- 
pose of  receiving  and  discharging  its  pas- 
sengers, and  for  their  convenience. 

"In  2  Wood,  Railway  Law,  1037,  it  is 
said:  'It  is  not  always  easy  to  determine 
when  the  relation  of  passenger  begins,  but 
it  would  seem  from  the  cases  that  it  is  not 
necessary  that  a  contract  for  passage  should 
have  been  actually  made,  or  the  fare  actual- 
ly paid,  in  order  to  create  the  relation,  but 
it  is  necessary  that  a  person  should  be  un- 
der the  control  of  the  carrier  in  order  to  be 
entitled  to  its  care  as  such.  Therefore  a 
person  cannot  be  regarded  as  a  passenger 
who  is  not  upon  the  premises  of  the  carrier.' 
In  Illinois  C.  R.  Co.  v.  O'Keefe,  168  111.  115, 
39  L.  R.  A.  148,  48  N.  £.  294,  the  court,  in 
considering  the  question  as  to  when  the  re- 
lation of  passenger  and  carrier  exists,  says: 
'One  does  not  become  a  passenger  until  he 
has  put  himself  in  charge  of  the  carrier, 
and  has  been  expressly  or  impliedly  received 
as  such  by  the  carrier.'  In  Cooley,  Torts, 
770,  the  author  says:  'The  responsibility 
of  the  carrier  begins  when  the  passenger 
presents  himself  for  transporation,  and  this 
he  may  be  said  to  do  when  he  approaches 
the  place  of  reception  for  the  purpose.'  The 
following  authorities  hold,  in  substance, 
that  this  relation  commences  when  a  person 
goes  upon  the  premises  of  the  carrier  for  the 
purpose  of  taking  a  train,  and  its  premises 
are  considered  as  any  place  where  it  has 
been  allowed  a  custom  to  receive  passengers, 
even  where  there  is  no  platform  provided, 
and  that  it  is  necessary  only,  in  order  to 
create  the  relation,  that  the  person  should 
be  upon  the  premises  of  the  carrier  for 
present  transportation  and  waiting  to  take 
the  train.  Lent  v.  Veto  York  C.  &  H.  R.  R. 
Co.  120  N.  Y.  467,  24  N.  E  653;  Allender  v. 
Chicago,  R.  /.  d  P.  R.  Co.  37  Iowa,  264; 
Norfolk  &  W.  R.  Co.  v.  Galliher,  89  Va. 
639,  16  S.  E.  935;  Thomp.  Carr.  of  Pass.  43; 
Dettire  v.  Boston  d  M.  R.  Co.  148  Mass.  343, 
2  L.  R.  A.  106,  19  N.  E.  523;  Pennsylvania 
Co.  v.  McCaffrey,  173  111.  169,  50  N.  E.  713. 

"As  we  have  seen  by  the  several  counts  of 
the  declaration,  besides  the  allegation  that 
Jennings  was  received  as  a  passenger,  it  is 
averred  that  it  was  the  duty  of  appellant 
to  have  allowed  Jennings  to  safely  cross  the 
railroad  track  to  safely  take  and  mount  the 
train,  and  not  to  have  negligently  driven 
its  engine  and  train  of  cars  up  to  and  over 
the  crossing  when  Jennings  was  standing  or 
walking  over  the  crossing,  with  ail  due  care 
and  diligence  on  his  part,  for  the  purpose  of 
reaching  and  mounting  the  north-bound 
train.  We  think  the  proof  of  this  allega- 
tion was  entirely  sufficient,  so  far  as  con- 
cerns the  question  of  care  on  Jennings'  part 
and  the  negligence  of  the  appellant,  to  justi- 
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fy  a  recovery  without  any  proof  that  he  was 
received  as  a  passenger.  It  is  elementary 
that  in  this  class  of  cases  the  proof  of  one 
charge  of  negligence  is  sufficient  to  justify 
a  recovery,  so  far  as  negligence  is  concerned, 
without  proving  other  charges  of  negligence 
made  by  the  declaration.  If  Jennings  was 
received  as  a  passenger,  appellant's  duty  to 
him  was  that  of  the  nighest  care;  but,  if  he 
was  not,  it  still  owed  him  the  duty  of  exer- 
cising ordinary  care,  at  least,  to  avoid  in- 
juring him. 

"On  behalf  of  appellant  it  is  also  claimed 
that  there  was  error  in  permitting  evidence 
as  to  the  use  made,  prior  to  the  accident,  of 
the  planking  between  the  north  and  south 
bound  tracks  in  alighting  from,  and  taking 
suburban  trains  at,  the' Seventy-Sixth  street 
station,  and  also  as  to  the  extent  of  such 
use.  No  authority  is  cited  in  support  of  the 
contention,  and  we  think  what  has  already 
been  said  shows  that  this  evidence  was  en- 
tirely proper  and  admissible. 

"The  learned  trial  judge  refused  thirteen 
instructions  asked  for  appellant,  and  modi- 
fied two  others,  each  of  which  rulings  is 
claimed  to  have  been  erroneous.  Five  of 
these  instructions,  numbered  1  to  5,  inclu- 
sive, are  based  upon  the  theory  that  it  was 
necessary  for  appellee  to  prove,  before  there 
could  be  a  recovery,  that  Jennings  had  been 
received  as  a  passenger  by  appellant.  What 
has  been  said  sufficiently  disposes  of  the 
claim  that  it  was  error  to  refuse  these  in- 
structions. 

"Two  others  of  these  instructions,  Nos.  6 
and  7,  are  based  upon  the  theory  that  it  was 
the  duty  of  Jennings  to  have  looked  in  each 
direction  for  the  approach  of  trains,  and  in 
substance  tell  the  jury  that  there  could  be 
no  recovery  unless  he  did  so  look.  What 
has  been  said  we  think  disposes  of  this  con- 
tention, and  shows  that  it  waa  not  error 
for  the  court  to  refuse  the  instructions. 

"The  ninth  refused  instruction  is,  in  sub- 
stance, covered  by  the  tenth.  Instruction 
No.  11},  refused,  is,  in  our  opinion,  proper- 
ly refused,  because  it  singles  out  and  calls 
to  the  attention  of  the  jury  a  particular 
part  of  the  evidence.  We  think  the  twelfth 
and  thirteenth  refused  instructions  were 
properly  refused;  the  twelfth  because  there 
was  evidence  that  the  north-bound  train  had 
stopped  at  the  station  for  the  purpose  of  re- 
ceiving and  discharging  passengers,  and  that 
it  was  a  violation  of  the  appellant's  rule 
for  the  south-bound  train  to  pass  it  under 
such  circumstances.  The  thirteenth  instruc- 
tion ignores  the  rule  of  the  company,  and 
was  therefore  properly  refused.  The  four- 
teenth instruction  was  properly  refused,  be- 
cause, among  other  things,  it  tells  the  jury 
there  was  no  proof  as  to  whether  or  not  the 
bell  on  the  engine  of  the  south-bound  train 
or  the  tower  bell  was  ringing  as  the  south- 
bound train  approached  the  crossing.  The 
first  of  appellee's  witnesses  testified  that 
'aside  from  the  shrill  whistling  that  oc- 
curred before  the  accident  I  didn't  hear,  no- 
tice, or  remember  anything  else.'  From  this 
evidence  we  think  the  jury  were  justified  in 
finding  that  neither  of  these  bells  was  rung. 
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The  fifteenth  instruction  was  properly  re- 
fused because  it  is  argumentative,  and,  be- 
sides, it  in  substance  tells  the  jury  that  cer- 
tain facts  constitute  negligence.  Illinois  C. 
R.  Co.  v.  Griffin,  184  III.  10,  6  N.  E.  337. 
Instructions  numbered  10  J  and  11  were 
properly  modified.  Instruction  10),  as 
asked,  had  the  same  defect,  as  to  Jennings' 
duty  to  look  up  and  down  the  tracks,  as  in 
instructions  0  and  7,  refused.  As  modified, 
this  objection  was  cured.  The  eleventh  in- 
struction was  as  favorable  to  appellant  as 
amended  as  it  was  entitled  to  have  it.  We 
see  no  objection  to  the  instruction  given  as 
it  was  modified.  Being  of  opinion  that  the 
jury  was  sufficiently  instructed  as  to  the 
issues  involved,  and  that  there  is  no  error  in 
the  record,  the  judgment  is  affirmed." 


Emma  PETERSON,  Appt^ 
v. 

James  W.  GIBSON. 
(191  111.  865.) 

1.  A  provision  In  a  certificate  of  mem- 
bership in  sv  benefit  society,  that  the 
holder  shall  comply  with  the  constitution  and 
by-laws  of  the  association,  a  copy  of  which  Is 
attached  to  the  certificate,  refers  to  such  laws 
as  they  then  exist,  and  will  not  bind  him  to 
■ubmit  to  a  change  subsequently  made  de- 
priving him  of  the  right  to  dispose  of  the 
benefit  by  will,  although  the  constitution  pro- 
vides for  amendment. 

a.  Action  of  the  appellate  court  not 
aaslffned  aa  error  la  not  subject  to  review 
la  the  supreme  court. 


(June  10,  1901.) 
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APPEAL  by  defendant  Peterson  from  a 
judgment  of  the  Appellate  Court,  First 
District,  affirming  a  decree  of  the  Circuit 
Court  for  Cook  County  in  favor  of  defend- 
ant Gibson  in  an  interpleader  proceeding  to 
determine  the  title  to  a  fund  due  on  a  mu- 
tual benefit  certificate  upon  the  life  of  Le- 
wder E.  Nelson,  deceased.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  M.  O.  Harper  and  O.  C.  Peter- 
son, for  appellant: 

Substitution  can  be  effected  only  in  the 
manner  provided  by  the  by-laws  or  consti- 
tution. 

Supreme  Lodge,  K.  of  H.  v.  Nairn,  60  Mich. 
44,  26  N.  W.  826;  Tollman's  Appeal,  02  Pa. 
60;  Hellenberg  v.  District  No.  1  of  I.  0.  of 
B.  B.  04  N.  Y.  580;  National  Mut.  Aid  8oc. 
▼.  Lupoid,  101  Pa.  Ill ;  Barman  v.  Lewis,  24 
Fed.  07 ;  Stephenson  v.  Stephenson,  64  Iowa, 
534,  21  N.  W.  10;  Bainer  v.  Iowa  L.  of  27. 
78  Iowa,  245,  43  N.  W.  185 ;  Holland  v.  Tay. 
lor,  111  Ind.  121,  12  N.  E.  116;  Coleman  v. 
Supreme  Lodge,  K.  of  B.  18  Mo.  App.  180; 

Nora. — As  to  power  of  benevolent  society  to 
change  or  amend  its  by-laws*  see,  In  this  series. 
Supreme  Lodge,  K.  of  P.  v.  Knight  (Ind.)  8 
L.  R.  A.  400,  and  note;  Supreme  Lodge  K.  of 
P.  v.  La  Malta  (Tenn.)  30  L  R.  A.  838;  and 
Thlbert  v.  Supreme  Lodge,  K.  of  H.  (Minn.)  47 
L.  R.  A.  136. 
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Olmstead  v.  Masonic  Mut.  Ben.  Soc.  37  Kan. 
03,  14  Pac.  440 ;  Daniels  v.  Pratt,  143  Mass. 
216,  10  N.  E.  166;  McCarthy  v.  New  England 
O.  of  P.  153  Mass.  314,  11  L.  R.  A.  144,  26 
N.  £.  860;  Shuman  v.  Ancient  Order  of  U. 
W.  110  Iowa,  642,  82  N.  VV.  331?  Supreme 
Council  A.  L.  of  B.  v.  Smith,  45  N.  J.  Eq. 
466,  17  Atl.  770;  Duer  v.  Supreme  Council 
O.  of  C.  F.  21  Tex.  Civ.  App.  403,  52  S.  W. 
100;  Tlumas  v.  Thomas,  131  N.  T.  205,  30 
N.  E.  61;  Bennett  v.  Slater  [1800]  1  Q.  B. 
45,  68  L.  J.  Q.  B.  N.  6.  45;  Baldwin  ▼.  Beg- 
ley,  185  111.  180,  56  N.  E.  1065. 

No  act  of  the  society  after  Nelson's  death 
could  change  the  rights  of  the  parties  as  they 
then  existed. 

Wendt  v.  Iowa  L.  of  B.  72  Iowa,  682,  34 
N.  W.  470;  McLaughlin  v.  McLaughlin,  104 
Cal.  171,  37  Pac.  865;  Smith  v.  Barman,  28 
Misc.  681,  50  N.  Y.  Supp.  1044,  Bacon  Ben. 
Soc.  2d  ed.  f  307 ;  Charch  v.  Charch,  57  Ohio 
St.  561,  40  N.  E.  408. 

More  than  three  years  before  Nelson's 
death  an  amendment  was  regularly  adopted, 
prescribing  the  steps  which  must  be  taken 
to  make  an  effective  change  of  beneficiary. 
This  amendment,  from  the  time  of  its  adop- 
tion, became  a  part  of  the  contract. 

No  one  has  a  right  to  presume  that  the 
by-laws  will  remain  unchanged.  Associa- 
tions and  corporations  have  a  right  to  change 
their  by-laws  when  the  welfare  of  the  cor- 
poration or  association  requires  it,  and  it 
is  not  forbidden  by  the  organic  law. 

Supreme  Lodge,  K.  of  P.  v.  Knight  %  117 
Ind.  480,  3L.R.A.  400,  20  N.  E.  470 ;  Bor- 
gards  v.  Farmers'  Mut.  Ins.  Co.  70  Mich, 
440,  44  N.  W.  856;  Bacon,  Ben.  Soc.  §  81; 
Supreme  Council,  C.  K.  of  A.  v.  Fronfce,  137 
111.  118.  27  N.  E.  86;  Catholic  Knights  v.. 
Kuhn,  01  Tenn.  214,  18  S.  W.  385;  Supreme 
Council  C.  K.  of  A.  v.  Morrison,  16  R.  I. 
468,  17  Atl.  57;  St.  Patrick's  Male  Bene- 
ficial Soc.  v.  McVey,  02  Pa.  610;  McCabe 
v.  Father  Matthew  Total  Abstinence  Ben. 
Soc.  24  Hun,  140 ;  Fugure  v.  Mutual  Society 
of  St.  Joseph,  46  Vt  302;  Poultney  v.  Bach- 
man,  31  Hun,  40;  Stohr  v.  San  Francisco 
Musical  Fund  Soc.  82  Cal.  557,  22  Pac.  1125. 

Where  a  contract  of  life  insurance  issued 
by  a  mutual  company  is  conditioned  to  be 
subject  to  any  by-law  thereinafter  enacted, 
the  insured  is  bound  by  a  aubsequent  by-law 
forfeiting  the  policy  if  the  assured  should 
die  by  his  own  hand. 

Daughtry  v.  Knights  of  Pythias,  48  La. 
Ann.  1203,  20  So.  712;  Hughes  ▼.  Wiscon- 
sin Odd  Fellows  Mut.  L.  Ins.  Co.  08  Wis. 
202,  73  N.  W.  1015;  Schmidt  v.  Supreme 
Tent  K.  of  M.  07  Wis.  528,  73  N.  W.  22;  Su- 
preme Commandery  K.  of  G.  R.  ▼.  Ains- 
worth,  71  Ala.  440,  46  Am.  Rep.  332;  FuU 
lenwider  v.  Supreme  Council,  K.  L.  73  111. 
App.  321,  Affirmed  in  180  111.  621,  54  N.  E. 
435. 

The  legislature  has  constitutional  author- 
ity to  pass  a  statute  affecting  the  execution 
of  wills,  and  to  give  it  a  retrospective  effect 
upon  testaments  already  mads  at  the  time 
of  its  passage,  but  which  have  not  yet  taken 
effect  by  the  death  of  the  testator. 

3  Am.  &  Eng.  Enc  Law,  p.  761,  note; 


1901. 


Pbtebbon  v.  Gibson. 


887 


Jjong  v.  Zoofc,  13  Pa.  400 ;  American  Baptist 
Missionary  Union  v.  Peck,  10  Mich.  341; 
Loveren  v.  Lamprey,  22  N.  H.  434;  Sturgis 
v.  Ewing,  18  111.  176;  Evans  v.  Price,  118  111. 
593,  8  N.  £.  854;  Kochersperger  v.  Drake, 
107  111.  122,  41  L.  R.  A.  446,  47  N.  E.  321. 

It  was  perfectly  competent  for  the  legis- 
lature to  say,  as  it  did  by  the  acts  of  1887 
and  1893,  that  this  class  of  property  should 
not  pass  by  will. 

In  taking  steps  to  change  the  beneficiary 
the  statute  and  by-laws  in  force  at  the  time 
the  steps  were  taken  should  have  been  fol- 
lowed. 

Cooley,  Const.  Lim.  4th  ed.  350;  5  Am. 
&  Eng.  Enc.  Law,  2d  ed.  p.  103;  Amesbury 
v.  Bowditch  Mut.  F.  Ins.  Co.  6  Gray,  596; 
Bhelton  v.  Mobile,  30  Ala.  540,  68  Am.  Dec 
143;  2  Kyd.  Corp.  155;  Black,  Constitu- 
tional Prohibition,  f  192;  Eenschall  v. 
Sehmidtz,  50  Mo.  454;  Rich  v.  Flanders,  39 
N.  H.  304;  Bird  v.  Keller,  77  Me.  270. 

Mr.  George  G.  Bellows  for  appellee. 

Boggs,  J.,  delivered  the  opinion  of  the 
court: 

Leander  E.  Nelson  (now  deceased)  at  the 
time  of  his  death  was  a  member  in  good 
standing  in  the  Scandinavian  Mutual  Aid 
Association.  He  was  admitted  to  member- 
ship on  the  8th  day  of  November,  1886,  and 
on  that  day  received  a  mortuary  benefit  cer- 
tificate issued  by  the  said  association,  in 
the  sum  of  $3,000,  to  be  paid  to  Eva  Nelson, 
his  mother,  and  appellant's  (Peterson's)  in- 
testate, she  having  died  during  the  pendency 
of  this  proceeding.  The  said  Leander  E. 
Nelson  departed  this  life  March  12,  1897, 
leaving  a  last  will  and  testament,  which 
was  duly  admitted  to  probate.  The  will  ap- 
pointed appellee,  Gibson,  executor,  and  pro- 
vided that  the  provision  in  the  benefit  certi- 
ficate making  said  Eva  Nelson  sole  benefici- 
ary of  the  mortuary  fund  should  be  revoked, 
and  that  such  fund  should  be  bequeathed 
and  made  payable  as  follows :  $1,000  to  his 
mother,  said  Eva  Nelson;  $1  each  to  Minnie 
Peterson,  Hannah  Cederstrom,  John  Nelson, 
and  Gustav  Nelson;  and  the  remainder  to 
the  appellee,  James  W.  Gibson.  Said  Eva 
Nelson,  who  was  then  living,  asserted  a 
claim  to  the  entire  amount  of  said  mortuary 
fund,  and  said  appellee,  Gibson,  as  legatee 
under  the  will  of  said  Leander  E.  Nelson 
and  as  executor  thereof,  claimed  the  right 
to  receive  all  of  such  mortuary  fund  above 
the  sum  of  $1,000,  in  accordance  with  the 
will  of  the  deceased  assured.  Under  a  bill 
of  interpleader  filed  by  the  association  these 
rival  claimants  were  brought  into  court,  and 
required  to  submit  their  contentions  to  the 
court  for  determination.  The  association 
deposited  in  court  the  mortuary  fund,  less 
$13  allowed  it  for  costs  in  that  behalf,  and 
was  dismissed  from  the  proceeding.  Upon 
a  hearing  the  chancellor  sustained  the  right 
of  the  assured  to  dispose  of  the  mortuary 
fund  by  will,  and  the  decree  was  affirmed 
in  the  appellate  court  for  the  first  district 
on  appeal.  This  is  a  further  appeal  from 
the  judgment  of  the  appellate  court. 

Section  1  of  the  act  of  June  18,  1883  (1 
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Starr  &  C.  Anno.  Stat  1885,  p.  1348),  un- 
der which  the  Scandinavian  Mutual  Aid  As- 
sociation was  incorporated,  authorized  the 
association  to  furnish  life  indemnity,  or 
pecuniary  benefits  to  certain  relatives  by 
consanguinity  or  affinity,  and  to  the  "de- 
visees or  legatees"  of  deceased  members. 
This  section  was  in  full  force,  and  in  no 
wise  modified  or  changed,  when  said  Lean- 
der E.  Nelson  received  his  beneficiary  certi- 
ficate, on  the  8th  day  of  November,  1886. 
Nor  had  the  association,  by  by-law  or  other- 
wise, attempted  to  place  any  restriction  on 
the  right  ox  any  member  to  appoint  by  his 
last  will  a  beneficiary  other  than  the  per- 
son named  in  the  certificate  to  receive  the 
mortuary  fund.  In  such  associations  the 
beneficiaries  do  not,  as  a  general  rule,  ac- 
quire a  vested  right  to  the  mortuary  fund, 
but  during  the  lifetime  of  the  member  have 
a  mere  expectancy  only,  subject  to  be  de- 
feated by  the  exercise  of  the  power  of  ap- 
pointment which  is  vested  in  the  member. 
Martin  v.  Stubbings,  126  111.  387,  18  N.  E. 
657;  Moore  v.  Chicago  Guaranty  Fund  Life 
8oe.  178  111.  202,  52  N.  E.  882;  Blooming- 
ton  Mut.  Ben.  Asso.  v.  Blue,  120  111.  121, 
60  Am.  Rep.  558,  11  N.  E.  331;  Voigt  v. 
Kerstcn,  164  111.  314,  45  N.  E.  543.  The 
power  of  appointment  thus  vested  in  the 
assured  member  may  be  devested  by  future 
changes  in  the  constitution  of  the  associa- 
tion or  the  organic  law  under  which  it  waa 
organized,  if  it  was  made  a  part  of  the  con- 
tract admitting  the  assured  to  membership 
that  his  right  in  this  respect  should  be  sub- 
ject to  such  future  changes  in  the  law  gov- 
erning the  association  but  otherwise  the 
power  of  appointment  is  a  vested  right,  and 
cannot  be  taken  away  by  any  subsequent 
enactment  or  change  in  the  laws  of  the  as- 
sociation. Voigt  v.  Kersten,  164  HI.  314, 
45  N.  E.  543;  Baldidn  v.  Begley,  185  HI. 
180,  56  N.  E.  1065. 

The  contention  of  the  appellant  is  that 
the  said  assured,  as  a  part  of  the  contract 
admitting  him  to  membership  in  the  asso- 
ciation, agreed  that  he  would  comply  with 
and  be  bound  by,  the  constitution  and  by- 
laws of  the  association,  as  such  constitution 
and  by-laws  might  or  should  be  amended  or 
changed  in  the  future;  and  appellant  fur- 
ther contends  that  the  constitution  and  by- 
laws of  the  association  were  subsequently  so 
legally  amended  and  changed  as  to  devest 
the  said  member  of  the  right  to  change  the 
beneficiary  by  his  last  will.  The  insistence 
that  it  was  part  of  the  contract  that  the 
association  reserved  to  itself  power  to 
change  and  amend  the  constitution  and  by- 
laws, and  that  the  said  Leander  E.  Nelson 
agreed  that  power  should  be  so  reserved, 
and  that  he  would  be  bound  bv  the  constitu- 
tion and  by-laws  as  they  might  be  thereaft- 
er amended,  is  based  alone  upon  a  clause 
or  provision  found  in  the  certificate  of  mem- 
bership issued  to  the  said  Nelson.  The  pro- 
vision in  the  certificate  is  as  follows: 
"This  certificate  is  issued  upon  the  condi- 
tion that  the  said  Leander  E.  Nelson  shall 
comply  with  the  constitution  and  by-laws 
of  the  association,  and  that  the  statements 
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made  in  the  application  for  this  certificate 
are  true."  A  copy  of  the  constitution  and 
of  the  by-laws  of  the  association  was  at- 
tached to  the  certificate  of  membership,  and 
made  a  part  thereof.  Section  7  of  article 
9  of  said  constitution,  as  it  stood  at  the  time 
said  certificate  was  issued  to  Nelson,  was  as 
follows :  "The  constitution  can  be  amended 
and  changed  at  the  annual  meeting  of  the 
association  by  a  majority  of  two  thirds  of 
all  the  members  present."  It  should  here 
be  noted  that  that  which  is  referred  to  as 
the  constitution  of  this  association  is  in  no 
sense  the  charter  of  the  association.  What 
is  here  referred  to  as  the  constitution  is  but 
a  code  of  laws  adopted  by  the  association. 
It  was  correctly  said  in  Supreme  Lodge  K. 
of  P.  y.  Knight,  117  Ind.  489,  3  L  R.  A.  409, 
20  N,  E.  470:  "A  constitution  of  a  volun- 
tary association  or  a  corporation  is  nothing 
more  than  a  by-law  under  an  appropriate 
name." 

The  clause  in  the  certificate  does  not  pur- 
port to  bind  the  member  to  the  observance, 
of  constitutional  provisions  or  by-laws  other 
than  such  ae  then  existed,  and  a  copy  of 
the  so-called  "constitution  and  by-laws" 
then  in  force  was  attached  to  the  certificate 
as  a  part  thereof.  It  was  the  constitution 
and  the  by-laws  so  made  a  part  of  the  certi- 
ficate to  which  the  certificate  had  reference 
and  which  the  member  consented  to  obey. 
It  is  only  when  a  member,  in  express  terms, 
agrees  to  be  bound  by  such  constitution- 
al amendments  or  by-laws  as  may  there- 
after be  enacted  that  he  is  bound  by  future 
amendments  or  by-laws  which  impair  the 
obligations  of  his  contract  of  membership 
injuriously.  Covenant  Mut.  Life  Asso.  v. 
Kentner,  188  111.  431,  58  N.  E.  966;  Bald- 
win v.  Beg  ley,  185  111.  180,  56  N.  E.  1065. 
In  the  absence  of  sueh  an  express  agreement 
the  contract  of  membership  cannot  be  im- 
paired by  subsequent  changes  effected  by  the 
association.  The  constitutional  provision 
contained  in  said  §  7  of  article  9  of  the 
constitution  of  the  association  at  the  time  of 
the  admission  of  said  Nelson  to  membership 
in  the  association,  to  the  effect  that  the  con- 
stitution could  be  amended  and  changed  at 
an  annual  meeting  of  the  association  by  a 
majority  of  two  thirds  of  all  the  members 
present,  cannot  be  construed  to  authorize  an 
amendment  or  change  in  the  constitution 
-which  should  act  retrospectively,  and  impair 
the  obligation  of  the  contract  entered  into 
between  the  association  and  said  ^elson 
-prior  to  such  amendment  of  the  constitu- 
tion. 

'  As  before  remarked,  that  which  is  called 
the  constitution  of  the  association  is  but  a 
rode  of  by-laws  adopted  by  the  association. 
The  association  had  inherent  power  to  enact 
by-laws  consistent  with  the  provisions  of  the 
enactment  under  which  it  was  organized, 
and  not  repugnant  to  the  constitution  of  the 
.state  of  Illinois,  and  to  alter  and  amend 
such  by-laws.  The  by-law  incorporated  in 
the  code  called  the  constitution,  relative  to 
amendments  and  changes  in  such  code,  did 
n«>t  confer  upon  the  association  the  right 
r.r  power  to  make  such  amendments  or 
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changes.  The  association  possessed  that 
power  as  an  attribute  of  its  corporate  life. 
The  said  f  7  of  article  9  of  the  code  of  by- 
laws had  no  other  effect  than  to  declare  the 
mode  or  manner  of  exercising  the  power  of 
amendment  possessed  by  the  association, 
viz.,  by  a  majority  of  two  thirds  of  all  the 
members  present  at  the  annual  meeting.  If 
the  section  had  been  wholly  omitted  from 
the  constitution  or  by-laws,  the  association 
would  have  had  ample  power  to  paas  any 
lawful  amendment  of  the  constitution  or  by- 
laws. Niblack,  Ben.  Soc  p.  105,  §  28;  1 
Bacon,  Ben.  Soc.  2d  ed.  $  9.  The  assent  of 
the  assured,  therefore,  did  not  confer  any 
power  on  the  association  which  without  suck 
assent  it  had  not,  nor  did  it  bind  the  as- 
sured to  submit  to  any  amendment  to  which 
he  could  not  be  compelled  to  submit  in  the 
absence  of  said  %  7.  His  assent  was  that  the 
association,  at  any  annual  meeting,  might 
make  any  change  or  amendment  lawful  to 
be  made,  by  a  majority  of  two  thirds  of  all 
the  members  present,  and  cannot  be  con- 
strued as  an  assent  to  the  adoption  of  a  by- 
law devesting  him  of  a  vested  right,  and 
impairing  the  obligation  of  his  contract  of 
membership.  Section  14  of  article  2  of  the 
Constitution  of  1870  inhibited  the  general 
assembly  from  adopting  any  statute  impair- 
ing the  obligation  of  such  contract  of  mem- 
bership. Subsequent  enactments  of  the  leg- 
islature or  future  amended  by-laws  of  the 
association  could  not  operate  retrospective- 
ly, and  thus  devest  the  vested  rights  of  a 
member  or  destroy  existing  contract  obliga- 
tions. In  revoking  the  direction  of  the  cer- 
tificate as  to  the  person  to  receive  the  mor- 
tuary benefit,  and  in  appointing  others  as 
beneficiaries  to  receive  such  fund,  said  Lean- 
der  E.  Nelson  but  exercised  a  legal  right  of 
which  he  was  possessed. 

A  portion  of  the  brief  in  behalf  of  appel- 
lee is  devoted  to  the  criticism  of  the  action 
of  the  chancellor  in  relieving  the  appellant 
from  the  payment  of  any  portion  of  the  cost 
of  the  proceeding.  The  appellate  court  af- 
firmed the  action  of  the  chancellor  in  respect 
of  the  order  as  to  costs.  The  action  of  the 
appellate  court  in  that  respect  is  not  as- 
signed as  for  error  in  this  court,  and  for 
that  reason  is  not  subject  to  review  in  this 
court. 

The  judgment  of  the  Appellate  Court  ie 
affirmed. 

Petition  for  rehearing  denied  October  10, 
1901. 


J.  A.  BAILEY,  Plff.  in  Err^ 
v. 

PEOPLE  of  the  State  of  Illinois. 
(190  111.  28.) 

The  police  power  will  not  Justify  tne 
restriction  of  the  number  of  persona 

which  lodging-house  keepers  alone  may  per- 

Note. — For  some  other  cases  in  this  series 
as  to  limitations  upon  exercise  of  the  police 
power,  see  State  ▼.  Scnlemmer  (La.)  10  L.  £. 
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m!t  to  occupy  one  room  during  tbe  same 
night,  since  they  are  thereby  deprived  of 
their  property,  and  the  discrimination  In 
limiting  the  provision  to  lodging-house  keep- 
ers prevents  the  regulation  being  due  process 
of  law. 

(April  18,  1901.) 

ERROR  to  the  Criminal  Court  for  Cook 
County  to  review  a  judgment  convict- 
ing defendant  of  violating  a  statute  prohib- 
iting lodging-house  keepers  from  permitting 
more  than  a  specified  number  of  persons  to 
occupy  the  same  room  during  a  night.  Re- 
versed. 

The  facts  are  stated  in  the 'opinion. 

Messrs.  T.  J,  SeoJLeld  and  Charles  J. 
Scofield,  for  plaintiff  in  error : 

The  words  "lodging  house"  as  used  in  the 
amendatory  act  do  not  include  an  inn  or  a 
hotel,  and  probably  do  not  include  a  board- 
ing house.  The  law  is  therefore  aimed  at 
one  class,  the  keepers  of  lodging  houses. 

Pullman  Palace  Car  Co.  v.  Smith,  73  111. 
360,  24  Am.  Rep.  258;  Bullock  v.  Adair,  63 
111.  App.  30. 

The  right  to  receive  lodgers  in  a  lodging 
house,  to  contract  with  them  as  to  compen- 
sation, to  agree  with  them  as  to  the  number 
who  shall  occupy  the  same  room  at  the  same 
time  for  sleeping  purposes,  is  a  liberty  and 
also  a  property  right.  Any  abridgment  of 
this  right  deprives  the  individual  of  liberty 
and  property,  and,  if  such  abridgment  be 
without  due  process  of  law,  the  act  is  un- 
constitutional. 

Frorer  v.  People  use  of  School  Fund,  141 
ni.  171.  16  L.  R.  A.  492,  31  N.  E.  395; 
Braceville  Coal  Co.  v.  People,  147  HI.  66,  22 
L.  R.  A.  340,  35  N.  E.  62;  Ritchie  v.  People, 
156  111.  98,  29  L.  R.  A.  79,  40  N.  E.  454; 
Gillespie  v.  People,  188  111.  176,  52  L.  R.  A. 
283,  58  N.  E.  1007;  State  v.  Loomis,  115 
Mo.  307,  21  L.  R.  A.  789,  22  S.  W.  350; 
Com.  v.  Perry,  155  Mass.  117,  14  L.  R.  A. 
325.  28  N.  E.  1126;  Godcharles  v.  Wige- 
man,  113  Pa.  431,  6  Atl.  '354;  Re  Jacobs, 
98  N.  T.  98,  50  Am.  Rep.  636;  10  Am.  ft 
Eng.  Enc.  Law,  2d  ed.  pp.  298,  299. 

The  man  or  the  class  forbidden  the  ac- 
quisition or  enjoyment  of  property  in  the 
manner  permitted  to  the  community  at 
large  would  be  deprived  of  liberty  in  par- 
ticulars of  primary  importance  to  his  or 
their  pursuit  of  happiness. 

Cooley,  Const.  Lim.  1st  ed.  393. 

"Due  process  of  law"  does  not  mean  a 
statute  passed  for  the  purpose  of  working 
the  wrong.  These  words  are  held  to  be  syn- 
onymous with  the  words,  "law  of  the  land," 
and  this  means  general  public  law,  binding 


upon  all  the  members  of  the  community  un- 
der all  circumstances,  and  not  partial  or 
private  laws,  affecting  the  rights  of  private 
individuals  or  classes  of  individuals. 

Millett  v.  People,  117  111.  294,  57  Am. 
Rep.  869,  7  N.  E.  631;  Frorer  v.  People  use 
of  School  Fund,  141  111.  171,  16  L.  R.  A. 
492,  31  N.  E.  395;  Ritchie  v.  People,  155 
III.  98,  29  L.  R.  A.  79,  40  N.  E.  454 ;  Eden 
v.  People,  161  111.  296,  32  L.  R.  A.  659,  43 
N.  E.  1108. 

There  is  no  right  of  discrimination  against 
the  lodging-house  keeper,  and  in  favor  of 
the  inn  keeper  or  hotel  keeper,  who  is  en* 
gaged  in  business  of  the  same  general  char- 
acter. 

Ramsey  v.  People,  142  HI.  380,  17  L.  R. 
A.  853,  32  N.  E.  364;  Harding  v.  People, 
160  111.  459,  32  L.  R.  A.  445,  43  N.  E.  624 ; 
Chicago  v.  Netcher,  183  111.  104,  48  L.  R. 
A.  261,  55  N.  E.  707;  Ruhstrat  v.  People, 
185  111.  133,  49  L.  R.  A.  181,  57  N.  E.  41; 
Noel  v.  People,  187  111.  587,  52  L.  R.  A.  287, 
58  N.  E.  616;  Ragio  v.  State,  86  Tenn.  272, 
6  8.  W.  401;  State  v.  Walsh,  136  Mo.  400, 
35  L.  R.  A.  231,  37  8.  W.  1112;  Re  Mor- 
gan, 26  Colo.  415,  47  L.  R.  A.  62,  58  Pac 
1071;  State  em  rel.  Wyatt  ▼.  Ashbrook,  154 
Mo.  375,  48  L.  R.  A.  265,  55  S.  W.  627. 

The  amendatory  act  in  question  is  not  a 
proper  exercise  of  the  police  power. 

It  is  impossible  that,  under  the  police 
power,  what  is  lawful  if  done  by  A  can  be 
a  misdemeanor  if  done  by  B,  the  circumstan- 
ces and  conditions  being  the  same. 

Millett  v.  People,  117  111.  294,  57  Am. 
Rep.  869,  7  N.  E.  631;  Frorer  v.  People  use 
of  School  Fund,  141  111.  171,  16  L.  R.  A. 
492,  31  N.  E.  395;  Chicago  v.  Netcher,  183 
Til.  104,  48  L.  R.  A.  261,  65  N.  E.  707; 
Austin  v.  Murray,  16  Pick.  121. 

Compensation  must  be  made  before  the 
property  or  labor  of  a  citizen  can  be  appro- 
priated to  the  benefit  of  the  public. 

Millett  v.  People,  117  111.  294,  57  Am. 
Rep.  869,  7  N.  E.  631;  Morse  v.  Stooker, 
I  Allen,  150;  State  v.  Olen,  52  N.  C.  (7 
Jones,  L.)  321. 

Messrs.  O.  8.  Deneen,  A.  O.  Barnes, 
and  E.  J.  Smejkal,  with  Mr.  H.  J.  Ham- 
lin, Attorney  General,  for  defendant  in  er- 
ror: 

The  police  power  embraces  the  protection 
of  the  lives,  health,  and  property  of  citizens, 
the  maintenance  of  good  order,  and  the 
preservation  of  good  morals. 

Patterson  v.  Kentucky,  97  U.  S.  501,  24 
L.  ed.  1115. 

It  may  be  said  to  be  that  inherent  and 
plenary  power  in  the  state  which  enables  it 


A.  185,  and  note;  Ritchie  v.  People  (111.)  29 
L.  R.  A.  79;  Eden  v.  People  (111.)  32  L.  R.  A. 
*650;  State  v.  Harrington  (Vt.)  34  L.  R.  A. 
100;  SUte  v.  Walsh  (Mo.)  35  L.  R.  A.  231; 
Chicago.  B.  ft  Q.  R.  Co.  v.  8tate  em  rel  Omaha 
(Neb.)  41  L.  R.  A.  481;  State  v.  Jackman  (N. 
H.)  42  L.  R.  A.  438 :  People  v.  Havnor  (N.  Y.) 
81  L.  R.  A.  689;  State  em  rel.  Wyatt  v.  Ash- 
brook (Mo.)  48  L.  R.  A.  265 ;  Chicago  v.  Netcher 
(111.)  48  L.  R.  A.  261 ;  Ruhstrat  v.  People  (111.) 
49  L.  R  A.  181 ;  and  8tate  v.  Schlenker  (Iowa) 
51  L.  R.  A.  847. 
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As  to  constitutional  equality  of  privileges. 
Immunities,  and  protection,  see  note  to  Louis- 
ville Safety  Vault  ft  T.  Co.  v.  Louisville  ft  N.  R. 
Co.  (Ky.)  14  L.  R.  A.  579. 

As  to  interference  by  police  power  with  right 
to  private  property,  see  Ford  v.  State  (Md.)  41 
L.  R.  A.  551 :  and  State  em  rel.  Dnenslng  vv 
Roby  (Ind.)  33  L.  R  A.  213. 

As  to  police  restraint  upon  business  generally, 
see  cases  in  note  to  8tate  v.  Loomis  (Mo.)  21 
L.  R.  A.  on  page  794. 
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to  prohibit  all  things  hurtful  to  the  com- 
fort, safety,  and  welfare  of  society. 

Lake  View  v.  Rose  Hill  Cemetery  Co.  70 
111.  191,  22  Am.  Rep.  71;  Meadoweroft  v. 
People,  163  111.  56,  35  L.  R.  A.  176,  45  K. 
E.  303;  Booth  v.  People,  186  111.  48,  50  L. 
R.  A.  762,  57  N.  E.  798. 

All  rights,  whether  to  things  tangible,  or 
intangible,  are  subject  to  the  general  police 
power  of  the  state. 

Northwestern  Fertilizing  Co.  v.  Hyde 
Park.  70  111.  634;  Cooley,  Const  Lim.  p. 
57;  Daniels  v.  Hilgard,  77  111.  640;  Haw- 
thorn v.  People,  109  111.  302,  50  Am.  Rep. 
610;  Cole  v.  Hall,  103  111.  3U;  Ritchie  v. 
People,  155  111.  98,  29  L.  R.  A.  79,  40  N.  E. 
454. 

The  fact  that  a  law  regulates  trade  or 
any  business,  or  in  some  degree  operates  as 
a  restraint  upon  the  same,  does  not  render 
It  obnoxious  to  any  constitutional  provi- 
sion. 

Daniels  ▼.  Hilgard,  77  111.  640. 

The  law  of  the  land  may  expressly  pro- 
hibit and  make  criminal  the  doing  of  an  act 
which,  in  the  absence  of  such  law  of  the 
land,  would  constitute  a  liberty  or  property 
right  within  the  meaning  of  the  Constitu- 
tion, even  though  such  act  is  not  in  itself 
immoral. 

Booth  v.  People,  186  111.  48,  50  L.  R.  A. 
762,  57  N.  E.  798.  . 

An  act  general  in  its  terms  and  uniform 
in  its  operation  upon  all  persons  and  sub- 
ject-matter in  like  situation  is  general,  and 
not  obnoxious  to  the  objection  that  it  is  lo- 
cal or  special  legislation. 

West  Chicago  Park  Comrs.  v.  McMullen, 
134  111.  170,  10  L.  R.  A.  215,  25  N.  E.  676. 

The  classification  is  not  obnoxious  as  spe- 
cial legislation,  if  the  restraint  imposed 
rests  upon  distinctions  which  differentiate 
the  particular  individuals  of  the  class  to  be 
affected  from  the  body  of  the  community,  or 
from  other  classes. 

Gulf,  C.  d  S.  F.  R.  Co.  v.  Ellis,  165  U.  S. 
150,  41  L.  ed.  666,  17  Sup.  Ct.  Rep.  255; 
Jjasher  v.  People,  133  111.  231,  47  L.  R.  A. 
802,  55  N.  E.  663;  People  em  rel.  Akin  v. 
Adams  County  Supers.  185  111.  297,  56  N. 
E.  1044;  State  ex  rel.  Wyatt  v.  Ashbrook, 
154  Mo.  875,  48  L.  R.  A.  265,  55  S.  W.  627. 

Boggs,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  act  of  the  general  assembly  entitled 
"An  Act  to  Create  and  Establish  a  Board  of 
Health  in  the  State  of  Illinois/'  approved 
May  28,  1877,  in  force  July  1,  1877  (Hurd's 
Rev.  Stat.  1899,  p.  1604),  was  amended  by 
the  addition  of  four  sections  thereto  by  an 
enactment  approved  April  21,  1899,  entitled 
"An  Act  to  Amend  an  Act  Entitled  'An  Act 
to  Create  and  Establish  a  Board  of  Health 
in  the  State  of  Illinois'"  (Id.  p.  1606). 
Section  15  of  the  amendatory  act  provides 
the  state  board  of  health  shall  have  supervi- 
sion of  "all  lodging  houses  in  cities  of  100,- 
000  inhabitants  or  more."  Section  16  of 
the  amendatory  act  is  as  follows :  "It  shall 
be  unlawful  for  more  than  six  persons  to 
occupv  the  same  room  for  sleeping  purposes 
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at  the  same  time  in  any  such  lodging  house, 
and  no  room  in  such  lodging  house  shall  be 
occupied  for  sleeping  purposes  which  does 
not  contain  400  cubic  feet  or  more  of  space 
for  each  person  sleeping  therein  at  the  same 
time."  A  complaint  was  filed  before  a  jus- 
tice of  the  peace  alleging  that  the  plaintiff 
in  error  was  the  landlord  of  a  ^lodging 
house"  at  No.  39  Custom  House  place,  in  the 
city  of  Chicago,  and  that  on  the  26th  day  of 
November,  1899,  he  wilfully  and  knowingly 
permitted  more  than  six  persons  to  occupy 
the  same  room  for  sleeping  purposes  at  the 
same  time  in  said  lodging  house,  in  viola- 
tion of  the  provisions  of  said  §  16,  herein- 
before set  out.  The  plaintiff  in  error  was 
arrested  on  a  complaint  filed  with  a  justice 
of  the  peace,  tried,  and  convicted  of  the  of- 
fense purported  to  be  set  forth  in  the  com- 
plaint, and  a  fine  of  $25  assessed  against 
him.  He  prosecuted  an  appeal  to  the  crimi- 
nal court  of  Cook  county,  where,  upon  a 
hearing,  he  was  again  adjudged  guilty,  and 
condemned  to  pay  a  fine  in  the  sum  of  $100 
and  the  costs  in  the  cause.  He  prosecute* 
this  writ  of  error  to  reverse  such  judgment 
of  said  criminal  court. 

The  evidence  established,  without  dispute, 
that  the  plaintiff  in  error  kept  a  lodging 
house  at  No.  39  Custom  House  place,  in  Chi- 
cago, and  on  November  26,  1899,  permitted 
19  persons  to  sleep  in  one  room  of  the  said 
lodging  house,  the  dimensions  of  said  room 
being  70  feet  in  length,  62  feet  in  width, 
and  13  feet  and  3  inches  in  height;  that 
there  were  64  beds  in  the  room,  of  which 
19  were  occupied  on  the  occasion  in  ques- 
tion. The  only  defense  presented  in  the 
lower  court  was  that  said  $  16  was  in  con- 
travention of  the  rights  guaranteed  to  the 
plaintiff  in  error  by  the  Constitution  of  the 
state,  and  therefore  void.  Propositions  of 
law  to  that  effect  were  presented  to  the  trial 
court,  but  were  refused.  The  action  of  the 
court  in  passing  upon  the  propositions  of 
law  is  the  sole  error  assigned  in  this  court. 

The  guaranty 'of  5  2  of  article  2  of  the 
Constitution  of  1870  is  tliat  no  person  shall 
be  deprived  of  liberty  or  property  without 
due  process  of  law.  The  term  "property" 
includes  every  interest  anyone  may  have  in 
any  and  every  thing  that  is  the  subject  of 
ownership  by  man,  together  with  the  right 
to  freely  possess,  use,  enjoy,  and  dispose  of 
the  same.  Frorer  v.  People  use  of  School 
Fund,  141  HI.  171,  16  L.  R.  A.  492,  31  N. 
E.  395;  Braceville  Coal  Co.  v.  People.  147 
111.  66.  22  L.  R.  A.  340,  35  N.  E.  62 :  Ritchie 
v.  People,  155  111.  98.  29  L.  R.  A.  79,  40  N. 
E.  454;  Gillespie  v.  People,  188  111.  176,  52 
L.  R.  A.  283,  58  N.  E.  1007 ;  19  Am.  &  Eng. 
Enc.  Law,  pp.  284,  285;  Booth  v.  People, 
186  111.  43,  50  L.  R.  A.  762,  57  N.  E.  798. 
The  privilege  of  contracting  to  receive  gains 
and  profits  for  the  right  to  use  property' 
granted  to  another  is  both  a  liberty  and 
property  right.  Frorer  v.  People  use  of 
School  Fund,  141  HI.  171,  16  L.  R.  A.  492, 
31  N.  E.  395.  The  right  to  make  a  reasona- 
ble contract  with  reference  to  the  use  of  a 
thing  is  an  attribute  of  property  and  a  prop- 
erty right.    Booth  v.  People,  186  HI.  43,  50 
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L.  R.  A.  762,  57  N.  E.  798.  The  right  to  en- 
tertain lodgers  in  a  lodging  house,  and  to 
fix,  by  contract,  with  them,  the  price  to  be 
paid  for  such  accommodation,  to  the  num- 
ber who  shall  occupy  the  same  room  at  the 
same  time  for  sleeping  purposes,  is  a  liberty 
and  also  a  property  right.  Any  restriction 
upon  or  abridgment  of  this  right  deprives 
the  citizen  of  both  liberty  and  property.  The 
attorney  general  insists  that  §  16  of  the  en- 
actment in  question,  though  it  infringes  the 
property  right  of  the  plaintiff  in  error,  may 
be  upheld  as  a  proper  exercise  of  the  police 
power.  In  Booth  v.  People,  186  111.  43,  50 
L.  R,  A.  762,  57  N.  E.  798,  we  said  (p.  48, 
186  111.,  p.  763,  50  L.  R.  A.,  and  p.  799,  57 
N.  E. ) :  "The  state  inherently  possesses, 
and  the  general  assembly  may  lawfully  ex- 
ercise, such  power  of  restraint  upon  private 
rights  as  may  be  found  to  be  necessary  and 
appropriate  to  promote  the  health,  comfort, 
safety,  and  welfare  of  society.  This  power 
is  known  as  the  police  power  of  the  state. 
In  the  exercise  of  this  power  the  general  as- 
sembly may,  by  valid  enactments, — i.  e., 
'due  process  of  law* — prohibit  all  things 
hurtful  to  the  comfort,  safety,  and  welfare 
of  society,  even  though  the  prohibition  in- 
vade the  right  of  liberty  or  property  of  an 
individual."  "Due  process  of  law"  means  a 
genera]  public  law,  legally  enacted,  bind- 
ing upon  all  members  of  the  community  un- 
der all  circumstances,  and  not  partial  or  pri- 
vate laws  affecting  only  the  rights  of  pri- 
vate individuals  or  classes  of  individuals. 
An  enactment  which  deprives  one  class  of 
persons  of  the  right  to  acquire  and  enjoy 
property,  or  to  contract  with  relation  there- 
to, m  the  same  manner  as  others  under  like 
conditions  and  circumstances  are  permitted 
to  acquire  and  enjoy  property  or  contract 
with  relation  to  it,  is  not  comprehended 
within  the  true  meaning  of  the  words  "due 
process  of  law,"  and  is  prohibited  by  the  pro- 
visions of  5  22  of  article  4  of  the  Constitu- 
tion of  1870.  The  penalties  of  the  section 
under  consideration  are  leveled  against  one 
class, — the  keepers  of  lodging  houses.  The 
keeper  of  a  lodging  house  it  not,  in  a  legal 
sense,  an  inn  keeper,  a  hotel  keeper,  or  a 
boarding-house  keeper.  Pullman  Palace 
Oar  Co.  v.  Smith,  73  111.  360,  24  Am.  Rep. 
258;  16  Am.  ft  Eng.  Enc.  Law,  2d  ed.  p.  510. 
Hotel,  inn,  and  boarding-bouse  keepers  are 
given  a  lien  upon  the  baggage  of  their 
guests  by  paragraph  42  of  chapter  82 
(Starr  ft  C.  Anno.  Stat.  1896,  p.  2581),  and 
keepers  of  inns  or  hotels  and  keepers  of 
boarding  houses  are  by  the  common  law  an- 
swerable under  a  different  rule  of  liability 
for  the  loss  of  the  effects  of  their  guests  ( 16 
Am.  ft  Eng.  Enc.  Law,  2d  ed.  pp.  530-632). 
Our  statute  in  respect  of  the  liability  for 
the  safe  custody  of  the  property  of  guests 
applies  only  to  landlords  and  keepers  of 
public  inns  and  hotels,  and  the  keepers  of 
the  various  places  of  public  entertainment 
may  so  conduct  their  business  as  that  they 
may  bear  the  relation  of  an  inn  or  hotel 
keeper  to  some  of  their  guests,  and  that  of 
a  boarding-house  keeper  or  lodging-house 
keeper  to  others;  but,  nevertheless,  lodging- 
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house  keepers  constitute  a  class  distin- 
guishable from  the  keepers  of  other  houses 
of  public  entertainment,  such  as  hotels,  inns, 
taverns,  or  boarding  houses.  This  legisla- 
tion is  directed  only  against  lodging-house 
keepers.  Keepers  of  boarding-houses,  inns, 
hotels,  and  taverns  do  not  fall  within  the 
purview  of  its  prohibition.  If  the  enact- 
ment is  a  valid  one,  inn  or  hotel  keepers  and 
the  keepers  of  boarding  houses  may  lodge 
seven  or  any  greater  number  of  guests  or 
patrons  in  the  same  room,  at  the  same  time, 
for  sleeping  purposes,  as  may  suit  their  con- 
venience,  subject  only  to  the  consent  of  their 
patrons  or  guests,  without  incurring  the 
penalties  which,  under  the  provisions  of  this 
enactment,  would  be  visited  upon  a  lodging- 
house  keeper  should  he  allow  more  than  six 
persons  to  occupy  the  same  sleeping  apart- 
ment at  the  same  time.  This  is  to  discrimi- 
nate against  the  lodging-house  keepers  as  a 
class,  and  to  deprive  them  of  liberty  and  a 
property  right  which  other  persons  engaged 
in  business  of  the  same  general  character 
and  similarly  conducted  may  freely  exercise 
without  let  or  hindrance.  As  we  said  in 
Frorer  v.  People  use  of  School  Fund,  141 
111.  181,  16  L.  R.  A.  495,  31  N.  E.  397:  "If 
A  is  denied  the  right  to  contract  and  ac- 
quire property  in  a  manner  which  he  has 
hitherto  enjoyed  under  the  law,  and  which 
B,  C,  and  D,  are  still  allowed  by  the  law  to 
enjoy,  it  is  clear  that  he  is  deprived  of  both 
liberty  and  property  to  the  extent  that  be 
is  thus  denied  the  right  to  contract." 

In  Uillett  v.  People,  117  111.  294,  57  Am. 
Rep.  809,  7  N.  E.  631,  an  enactment  which 
prohibited  the  owners  and  operators  of  coal 
mines  from  making  contracts  which  other 
owners  of  property  and  employers  of  labor 
might  lawfully  make  was  held  unconstitu- 
tional, and  could  not  be  maintained  as  a 
lawful  exercise  of  the  police  power.  The 
same  doctrine  was  reiterated  in  Frorer  v. 
People  use  of  School  Fund,  141  111.  181,  16 
L.  R.  A.  495.  31  N.  E.  397.  In  Ritchie  v. 
People,  155  111.  98,  29  L.  R.  A.  79,  40  N.  E. 
454,  an  enactment  which  prohibited  con- 
tracts for  the  employment  of  females  to 
work  for  more  than  eight  hours  in  any  one 
day  in  any  factory  or  workshop  where  cloth- 
ing, wearing  apparel,  or  articles  of  a  similar 
nature  were  manufactured  was  held  to  be 
partial  and  discriminatory  in  character,  and 
void,  as  contravening  constitutional  guaran- 
ties, for  the  reason  that  other  manufacturers 
and  their  employees,  though  engaged  in  oth- 
er branches  of  industry,  were  not  forbidden 
to  so  contract.  In  Harding  v.  People,  160 
111.  459,  32  L.  R.  A.  445,  43  N.  E.  624,  an 
act  which  made  "that  an  offense,  if  commit- 
ted by  a  person  engaged  in  one  branch  of 
mining,  which,  if  done  by  persons  in  anoth- 
er branch  of  the  same  business,  is  lawful, 
without  any  reason  for  distinction  between 
the  two,  we  must  reagrd  ...  as  uncon- 
stitutional. In  Eden  v.  People,  161  111.  296, 
32  L.  R.  A.  659,  43  N.  E.  1108,  we  held  a  stat- 
ute which  made  it  unlawful  for  a  barber  to 
follow  his  ordinary  pursuit  on  Sunday,  and 
which  did  not  place  the  like  restriction  on 
any  other  class  of  business,  deprived  persons 
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following  that  avocation  of  property,  and 
unjustly  discriminated  against  them,  and 
could  not  he  sustained  as  a  valid  enactment 
under  the  police  power  of  the  state,  because 
of  the  unequal  operation  of  the  law.  The 
doctrine  of  Chicago  v.  N  etcher,  183  111.  104, 
48  L.  R.  A.  261,  55  N.  E.  707,  is  an  attempt 
to  deny  a  property  right  to  a  particular 
class  in  a  community,  where  all  other  mem- 
bers of  the  community  are  left  to  enjoy  it, 
is  an  unwarrantable  interference  with  con- 
stitutional rights,  whether  such  denial  is 
contained  in  a  statute  or  in  an  ordinance 
passed  under  a  statute.  The  principle 
which  may  be  deduced  from  the  declarations 
of  this  court  on  the  subject  is  that  an  act 
which  arbitrarily  discriminates  against  one 
class  in  the  transaction  of  a  business  or  a 
lawful  occupation,  and  leaves  unaffected  by 
such  discriminatory  enactment  other  per- 
sons or  classes  of  persons  engaged  in  acquir- 
ing property  in  a  manner  not  distinguisha- 
ble in  character  from  that  in  which  the  class 
discriminated  against  is  employed,  is  in  con- 
travention of  the  constitutional  guaranties 
under  consideration. 

The  attorney  general  concedes  that  the 
term  "lodging  house"  and  the  words  "inn," 
"hotel,"  or  "boarding  house"  are  none  of 
them  convertible  terms  or  words,  and  that  a 
distinction  exists  between  these  several  in- 
stitutions and  a  lodging  house;  but  he  in- 
sists that  the  act,  though  it  has  no  penalties 
against  the  inn  or  hotel  keeper  or  boarding- 
house  keeper,  may  be  legally  enforced 
against  the  keepers  of  lodging  houses  as  a 
sanitary  measure,  under  the  police  power. 
Some  lodging  houses,  it  is  urged,  may  be, 
and  doubtess  are,  the  recognized  abiding 
places  of  unclean,  diseased,  and  vermin-in- 
fected guests  or  patrons,  who,  together  with 
the  owners  or  keepers  of  the  lodging  houses, 
are  wholly  indifferent  to  sanitary  condi- 
tions, rendering  such  houses  sources  of  con- 
tagious and  infectious  diseases.  But  it  can- 
not be  asserted  that  all  lodging  houses  are 
of  this  character;  neither  can  it  be  said 
boarding  houses,  inns,  and  hotels  are  not  to 
be  found  which  shelter  the  same  class  of 
patrons,  and  whose  keepers  are  likewise  in- 
different to  sanitary  conditions.  The  public 
health  is  less  endangered  by  a  cleanly  and 
well-conducted  lodging  house  than  by  a  fil- 
thy, ill-managed,  disease-breeding  hotel  or 
hoarding  house.  The  lodging  of  more  than 
six  persons  in  any  one  room  in  a  cleanly 
lodging  house  cannot  be  condemned,  from  a 
sanitary  point  of  view,  any  more  than  the 
lodging  of  a  like  number  of  guests  in  one 
room  in  a  hotel  or  boarding  house.  If  in- 
tended as  a  measure  to  protect  health,  the 
act  should  have  been  directed  against  the 
evil  which  threatens  to  introduce  sickness 
or  disease,  whether  found  in  a  lodging 
house,  boarding  house,  or  hotel,  and,  as  its 
penalties  are  not  so  leveled,  it  can  but  be 
regarded  as  partial  and  discriminatory  leg- 
islation. In  Frorer  v.  People  use  of  School 
Fund,  141  111.  181,  10  L.  R.  A.  495,  31  N.  E. 
397,  we  said  (p.  186,  141  111.,  p.  497,  16  L. 
R.  A.,  and  p.  399,  31  N.  E.)  :  "The  police 
power  is  limited  to  enactments  having  refer- 
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ence  to  the  comfort,  the  safety,  or  the  wel- 
fare of  society,  and  under  guise  of  it  a  per- 
son cannot  be  deprived  of  a  constitutional 
right.  It  is  impossible  that,  under  that 
power,  what  is  lawful  if  done  by  A,  if  done 
by  B,  can  be  a  misdemeanor,  the  circumstan- 
ces and  conditions  being  the  same." 

If  the  enactment  is  not  referable  to  the 
police  power,  as  being  for  the  preservation 
of  the  public  health,  we  would  feel  eon- 
strained  to  declare  it  unconstitutional  be- 
cause violative  8  13  of  article  4  of  the  Con- 
stitution of  1870  via.:  "No  act  hereafter 
passed  shall  embrace  more  than  one  subject, 
and  that  shall  be  expressed  in  the  title.99 
The  title  of  the  amendatory  act  is,  "An  Act 
to  Amend  an  Act  Entitled  'An  Act  to  Create 
and  Establish  a  Board  of  Health  in  the 
State  of  Illinois,9  Approved  May  28,  1877, 
in  Force  July  1,  1877,  by  Adding  Thereto 
Four  New  Sections,  to  be  Numbered  Fifteen 
(15),  Sixteen  (16),  Seventeen  (17),  and 
Eighteen  (18)."  There  could  be  no  valid 
provision  in  the  amendatory  act  not  germane 
or  pertinent  to  the  general  subject  of  the 
original  act,  which  is  the  health  and  lives 
of  the  citizens  of  the  state.  If  the  act  was 
passed  for  the  purpose  of  the  purification  of 
elections,  it  should  be  declared  unconstitu- 
tional on  the  ground  that  the  subject  and 
object  of  the  legislation  were  not  expressed 
in  the  title  of  the  act.  Moreover,  the  rights 
of  property  will  not  be  permitted  to  be  in- 
vaded under  the  guise  of  a  police  regulation 
for  the  preservation  of  health,  when  such  is 
clearly  not  the  object  and  purpose  of  the 
regulation.  We  are  constrained  to  declare 
the  section  of  the  enactment  in  question  is 
in  contravention  of  constitutional  guaran- 
ties and  provisions,  and  therefore  inopera- 
tive and  void. 

The  judgment  will  be  reversed,  and  the 
cause  will  not  be  remanded. 


NORTON  BROTHERS,  Appt^ 

v. 

Emil  NADEBOK. 
(190  111.  595.) 

One  operating;  a  body  maker  in  n  can 

manufactory,  having  authority  to  direct 
the  actions  of  the  machine  tender,  and  there- 
fore representing  the  master  in  directing  the 
tender  to  remove  a  can  body  which  has 
caught  in  the  machine,  does  not,  by  reason  of 
the  fact  that  It  is  his  duty  to  start  the  ma- 
chinery with  his  own  hand,  become  the  fel- 
low servant  of  the  tender  In  so  doing,  so  as 
to  relieve  the  master  from  liability  for  In- 
juries to  the  tender  caused  by  his  starting 
the  machinery  before  the  tender  has  with- 
drawn his  hand  from  within  It. 

(June  19,  1001.) 


Note. — On  the  question  of  vice  prlnclpalshlp 
determined  with  reference  to  the  character  of 
the  act  which  caused  the  Injury,  see  Lafayette 
Bridge  Co.  v.  Olsen  (C.  C.  App.  7th  C.)  54  L. 
R.  A.  33,  and  extensive  note  thereto. 


mi. 


Norton  Brother*  y.  Nadbbok. 
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APPEAL  by  defendant  from  a  judgment 
of  the  Appellate  Court,  First  District, 
affirming  a  judgment  of  the  Superior  Court 
for  Cook  County  in  favor  of  plaintiff  in  an 
action  brought  to  recover  damages  for  per- 
sonal injuries  alleged  to  have  been  caused 
by  negligence  for  which  defendant  was  re- 
sponsible.   A  firmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  R.  8.  Thompson  and  O.  Xi. 
Jeaks,  Jr.,  for  appellant. 

Messrs.  James  M.  Sheean  and  J.  W. 
Xaste  for  appellee. 


J.9  delivered  the  opinion  of  the 
court: 

This  is  an  action  on  the  case  brought  by 
the  appellee  in  the  superior  court  of  Cook 
county  against  the  appellant  to  recover 
damages  for  a  personal  injury  sustained  by 
him  while  in  the  employ  of  the  appellant. 
The  declaration  consists  of  three  counts. 
The  first  alleges  that  the  defendant,  which 
was  engaged  in  the  business  of  manufactur- 
ing tin  cans,  directed  plaintiff  to  take  cans 
from  a  machine  known  as  a  "body  maker/' 
which  shaped  the  form  of  the  can,  to  another 
machine,  for  completion;  that  the  body 
maker  was  defective,  in  that  cans  would 
sometimes  catch  or  stick  therein,  making  it 
necessary  for  plaintiff  to  insert  his  hand 
in  the  machine  and  pull  out  the  can  so 
caught,  and  thus  incur  the  risk  of  injury, 
all  of  which  the  defendant  had  knowledge 
of,  and  the  plaintiff  had  not;  that  the  de- 
fendant gave  him  no  information  as  to  the 
dangers  incident  to  the  use  of  the  machine; 
that,  a  can  becoming  caught,  plaintiff  was 
ordered  by  his  superior  in  charge  of  the  ma- 
chine, who  was  not  his  fellow  servant,  to 
take  out  the  "catch;"  that  he  attempted  to 
do  so,  using  due  care,  etc.;  and  that  the  ma- 
chine descended  without  warning  upon  his 
hand,  cutting  off  the  little  finger  and  other- 
wise injuring  the  hand.  The  aecond  count 
alleges  that  at  the  time  of  the  injury  one 
Banning  was  in  charge  of  the  operation  of 
the  machine,  and  had  the  direction  and  con- 
trol of  the  plaintiff,  and  was  not  his  fellow 
servant;  that,  a  can  becoming  caught  in  the 
machine,  the  plaintiff,  pursuant  to  Ban- 
ning's  direction,  and  while  in  the  line  of  his 
duty,  inserted  his  hand  into  said  machine 
for  the  purpose  of  removing  the  can  which 
was  caught,  using  due  care,  etc ;  that,  while 
plaintiff's  hand  was  in  the  machine,  Ban- 
ning then  and  there  negligently  set  the  ma- 
<chine  in  motion,  causing  it  to  descend  upon 
plaintiff's  hand  and  injure  the  same,  etc. 
The  third  count  avers  that,  in  the  operation 
of  the  machine,  cans  frequently  caught 
therein,  making  it  necessary  for  the  opera- 
tor or  his  assistant  to  insert  his  hand  into 
the  machine  to  loosen  or  remove  the  can; 
•that,  because  of  there  being  sharp  blades  in 
the  machine,  near  which  the  hand  would 
nave  to  be  inserted,  the  duties  of  the  per- 
sons so  engaged  were  fraught  with  unusual 
danger;  that  it  was  the  duty  of  the  defend- 
ant, upon  assigning  an  inexperienced  per- 
son to  such  work,  to  fully  instruct  him, 
etc. ;  that  the  defendant  wrongfully  and  neg- 
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ligently  employed  plaintiff,  a  minor  of  sev- 
enteen years,  upon  said  work;  that  the 
plaintiff  was  without  experience,  and  in- 
capable, because  of  his  years,  of  appreciat- 
ing the  danger  of  such  employment;  that 
the  defendant  failed  to  instruct  him,  etc., 
whereby  plaintiff,  in  attempting  to  perform 
his  said  duties,  and  to  take  out  a  can  which 
had  become  stuck,  using  the  care  and  cau- 
tion commensurate  with  his  knowledge  and 
appreciation  of  the  danger,  etc.,  had  his 
right  hand  caught,  and  the  finger  cut  off, 
etc.  The  defendant  pleaded  the  general  is- 
sue, and  upon  a  trial  before  a  jury  there  was 
a  verdict  and  judgment  for  $1,000  in  favor 
of  the  appellee,  which  has  been  affirmed  by 
the  appellate  court  for  the  first  district.  92 
111.  App.  541. 

At  the  close  of  the  evidence  for  the  plain- 
tiff, and  again  at  the  close  of  all  the  evi- 
dence, the  defendant  made  a  motion  to  take 
the  case  from  the  jury,  which  motion  was 
overruled  by  the  court,  and  which  action  of 
the  court  is  assigned  as  error.  In  this  court 
as  in  the  appellate  court,  appellant  seeks  a 
reversal  without  remanding,  and  also,  as  in 
that  court,  makes  but  one  point  in  argu- 
ment, which,  as  summarized  at  the  conclu- 
sion of  its  argument,  is  that  Banning,  in 
obeying  whose  orders  appellee  was  injured, 
was  the  fellow  servant  of  appellee,  and  that, 
in  consequence  of  such  relationship,  appel- 
lant is  not  liable  to  appellee  for  Banning's 
negligence. 

The  appellant  was  engaged  in  manufac- 
turing tin  cans  at  its  factory  located  in 
May  wood,  Illinois.  One  of  its  employees, 
by  the  name  of  Banning,  was  engaged  in 
operating  a  machine  known  as  a  "body  mak- 
er." He  had  charge  thereof,  starting  and 
stopping  it  by  means  of  a  lever  attached  to 
a  friction  clutch  connected  with  overhead 
shafting.  He  fed  into  the  machine  oblong 
pieces  of  tin,  called  "blanks,"  which  were 
by  the  machine  bent  around  a  "horn,"  the 
sides  hooked  together,  and  thus  formed  into 
cylinders  constituting  the  body  of  tin  cans; 
hence  the  name  of  the  machine,  "body  mak- 
er." Tha  horn  was  at  the  back  part  of  the 
machine,  and  Banning,  when  engaged  in 
feeding  in  the  blanks,  stood  or  sat  in  front 
of  the  machine.  The  cylinder-shaped  pro- 
duct of  the  body  maker  fell  from  the  horn 
into  a  chute,  and  from  the  chute  into  a  bin. 
The  appellee  was  engaged  in  carrying  these 
bodies  in  a  basket  to  another  machine, 
which  soldered  the  side  seams.  One  of  the 
pieces  of  tin  which  Banning  had  fed  into  the 
body  maker  becoming  caught  in  some  way 
at  or  near  the  horn,  Banning  stopped  the 
machine  by  means  of  the  lever,  and  directed 
the  appellee,  who  was  at  the  rear  of  the 
machine,  putting  bodies  into  a  basket,  to 
take  out  the  "catch,"  as  pieces  of  tin  which 
chanced  to  be  caught  in  the  machine  were 
called.  Thereupon  appellee,  while  the  ma- 
chine was  at  rest,  put  his  hand  into  it  for 
the  purpose  of  pulling  out  the  catch;  and 
then  Banning,  before  appellee  had  with- 
drawn his  hand,  pulled  the  lever  and  set 
the  machine  in  motion.  Appellee's  hand 
was  caught  and  crushed  between  the  horn 
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and  that  portion  of  the  machine  which 
came  up  against  it.  There  was  a  conflict 
in  the  evidence  as  to  whether  it  was  plain- 
tiff's duty  to  pull  out  catches,  the  method 
of  performing  such  duty,  his  proper  posi- 
tion when  at  work,  whether  Banning  had 
any  authority  over  him,  and  what  directions 
he  received  when  sent  to  work.  Appellee 
testified  that  on  the  morning  of  the  day  in 
which  he  was  hurt  he  was  first  engaged  in 
piling  tin  in  another  department,  the  fore- 
man of  which  was  one  Magee;  that  Magee 
sent  him  to  the  body-making  department; 
that  there  he  was  told  to  carry  the  cans 
from  the  body  maker,  which  Banning  was 
operating,  to  another  machine,  keep  the 
operator  of  the  other  machine  going,  and  to 
"hustle  up;"  that  he  had  never  worked  at 
the  body  maker  until  the  day  he  was  in- 
jured; that  several  catches  occurred,  and 
Banning  at  each  time  of  such  occurence 
told  him  to  take  the  catch  out;  that  on  one 
of  these  occasions  he  said  to  Banning, 
"Why  can't  you  take  it  out?"  to  which 
Banning  answered,  "Take  it  out.  You  have 
got  to  do  what  I  tell  you."  A  number  of 
witnesses  on  behalf  of  appellee  testified  that 
they  had  worked  for  appellant,  and  that, 
in  the  manufacture  of  cans  such  as  were 
being  manufactured  at  the  time  of  the  in- 
jury, two  men  were  engaged  at  the  machine, 
— a  feeder  and  a  helper;  that  the  duty  of 
the  feeder  is  to  feed  the  tin  into  the  ma- 
chine, and  to  run  the  machine;  and  that 
the  duty  of  the  helper  is  to  take  the  cans 
away,  and  do  whatever  the  feeder  tells  him 
to  do. 

As  a  general  rule,  the  question  whether 
servants  of  the  same  master  are  fellow  serv- 
ants is  a  question  of  fact,  to  be  determined 
by  the  jury  from  all  the  circumstances  of 
each  case.  Lake  Erie  d  W.  R.  Co.  v.  Mid- 
diet  on,  142  111.  550,  32  N.  E.  453;  Louisville 
E.  d  St.  L.  Consol.  R.  Co.  v.  Hawthorn,  147 
111.  220,  35  N.  £.  534 ;  Mobile  d  0.  B.  Co.  v. 
Massey,  152  111.  144,  38  N.  E.  787;  Chicago 
d  A.  R.  Co.  v.  House,  172  111.  601,  50  N.  E. 
151;  Chicago  d  A.  R.  Co.  v.  Swan,  176  111. 
424,  52  N.  E.  916.  If,  however,  the  facts 
are  conceded,  or  there  is  no  dispute  with 
reference  thereto,  and  all  reasonable  men 
will  agree,  from  the  evidence  and  the  legiti- 
mate conclusions  to  be  drawn  therefrom, 
that  the  relation  of  fellow  servants  exists, 
then  the  question  becomes  one  of  law,  and 
not  of  fact.  Chicago  d  E.  I.  R.  Co.  v.  Dris- 
coll,  176  111.  330,  52  N.  E.  921. 

In  this  case,  there  being  a  conflict  in  the 
evidence  as  to  whether  Banning  had  author- 
ity over  the  appellee,  it  is  conceded  by  the 
appellant  that,  tne  appellate  court  having 
affirmed  the  judgment  of  the  superior  court, 
that  controverted  question  of  fact  has  been 
settled  in  favor  of  appellee;  and  it  is  admit- 
ted that  Banning  was  a  superior  servant, 
and  had  authority  from  appellant  to  direct 
appellee  to  put  his  hand  into  the  machine 
and  take  out  the  catch;  but  it  is  contended 
that  as  to  the  manual  act  of  starting  the 
machine  at  the  instant  when  the  injury  oc- 
curred, as  Banning  had  no  delegated  au- 
thority from  the  common  master  to  order 
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someone  else  to  set  the  machine  in  motion 
instead  of  himself  doing  so,  but  was  himself 
employed  to  do  that  act  with  his  own  hands, 
he  was  not  as  to  that  act  the  superior,  but 
was  the  fellow  servant,  of  appellee,  and  that 
appellant  is  not  liable  for  the  consequences 
of  Banning's  negligence  in  starting  the  ma- 
chine while  appellee's  hand  was  in  the  same, 
as  such  negligence  did  not  consist  in  the 
abuse  of  his  delegated  authority.  In  other 
words,  it  is  conceded  that  Banning  was  the 
superior  servant  when  he  ordered  appellee 
to  put  his  hand  into  the  machine  and  take 
out  the  catch,  but,  it  is  said,  in  the  act  of 
immediately  starting  the  machine  he  was  his 
fellow  servant;  and  it  is  contended,  as  it  is 
cenceded  that  Banning  was  employed  to 
operate  said  machine,  the  question  as  to 
whether  he  was  the  fellow  servant  of  appel- 
lee at  the  immediate  time  when  he  started 
the  machine  is  a  question  of  law.  We  cannot 
agree  with  such  contention.  When  the  ap- 
pellee was  ordered  by  his  superior  servant 
to  put  his  hand  into  the  machine  and  take 
out  the  catch,  in  the  absence  of  any  warning 
or  notice  he  had  the  right  to  assume  that 
his  superior,  who  gave  the  order,  would  not 
by  his  own  negligence  make  the  act  which 
he  had  commanded  him  to  do,  and  which 
he  was  bound  to  obey,  unsafe.  In  Chicago 
d  A.  R.  Co.  v.  May,  108.111.  288,  we  say  (p. 
298) :  "The  true  rule  on  the  subject,  as 
we  understand  it,  is  this:  The  mere  fact 
that  one  of  a  number  of  servants  who  are 
in  the  habit  of  working  together  in  the  same 
line  of  employment,  for  a  common  master, 
has  power  to  control  and  direct  the  actions 
of  the  others  with  respect  to  such  employ- 
ment, will  not  of  itself  render  the  master 
liable  for  the  negligence  of  the  governing 
servant  resulting  in  an  injury  to  one  of  the 
others,  without  regard  to  other  circum- 
stances. On  the  other  hand,  the  mere  fact 
that  the  servant  exercising  such  authority 
sometimes  or  generally  labors  with  the  oth- 
ers as  a  common  hand  will  not  of  itself  ex- 
onerate the  master  from  liability  for  the 
former's  negligence  in  the  exercise  of  his 
authority  over  the  others.  Every  case,  in 
this  respect,  must  depend  upon  its  own  cir- 
cumstances." In  Pittsburg  Bridge  Co.  v. 
Walker,  170  111.  550,  48  N.  E.  915,  the  plain- 
tiff was  injured  while  engaged,  as  an  em- 
ployee of  the  defendant,  in  moving  heavy 
pieces  of  iron  framework  intended  to  be 
used  in  constructing  a  bridge  across  the  Chi- 
cago river.  In  the  process  of  moving  such 
framework,  it  was  necessary  to  the  safety 
of  the  employees  that  a  "tag  line"  should 
be  attached  to  the  framework,  wherewith 
to  steady  and  control  the  same  while  it  was 
being  hoisted  by  a  block  and  tackle.  One 
Farns worth,  who  occupied  the  position  of 
foreman,  refused  to  use  such  tag  line,  but 
undertook  to  hold  and  control  said  frame- 
work by  hand,  whereby  the  framework 
swung  around  and  struck  the  appellee.  In 
discussing  one  of  the  defendant's  refused  in- 
structions, the  court  says  (p.  553,  170  111., 
and  p.  910,  48  N.  E.) :  "The  argument  in 
support  of  the  principle  sought  to  be  an- 
nounced by  the  instruction  as  asked  is  that, 
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at  the  immediate  time  appellee  received  the 
injury  complained  of,  Farnsworth  was  exer- 
cising the  duties  of  a  common  laborer,  and 
at  that  exact  moment  was  a  fellow  servant 
with  the  appellee;  that  if  appellee  was  in- 
jured, aa  he  contends,  because  of  the  negli- 
fent  failure  or  inability  of  Farnsworth  to 
old  and  control  the  swinging  framework, 
the  common  master  is  not  liable  for  such  act 
of  Farnsworth,  whether  it  resulted  from  his 
negligence  or  lack  of  strength,  for  the  rea- 
son it  was  the  act  of  a  fellow  servant.  This 
view  is  too  narrow.  ...  If  the  appel- 
lant, through  Farnsworth  aa  vice  principal, 
abandoned  the  use  of  a  tag  line, — a  con- 
fessedly appropriate  and  safe  device, — and 
adopted  an  improper  and  unsafe  method  of 
accomplishing  such  removal,  and  injury  re- 
sulted to  appellee  in  consequence  thereof, 
under  such  circumstances  as  the  master 
would  he  liable  if  Farnsworth  had  not  per- 
sonally participated  in  the  execution  of  the 
plan,  no  reason  is  perceived  why  liability 
should  be  avoided  upon  the  ground  Farns- 
worth personally  assisted  in  endeavoring  to 
perform  the  work.  In  so  assisting,  Farns- 
worth voluntarily  assumed  temporarily  to 
labor  as  a  common  workman;  but  he  was 
not  any  the  less  the  representative  of  the 
appellant  company,  nor  his  position  any  the 
lees  one  of  superiority."  In  Metropolitan 
West  Side  Elev.  R.  Co.  v.  Skola,  183  III. 
454,  56  N.  £.  171,  the  foreman  ordered  a  car 
repairer  to  work  under  a  car  on  a  repair 
track,  and  then,  as  motoneer,  ran  other  cars 
onto  such  repair  track,  and  thereby  injured 
said  car  repairer.  On  paj?e  457,  183  ill., 
and  page  172,  56  N.  E.,  it  is  said:  "The 
question  as  to  what  cars  should  be  brought 
from  the  main  track  in  and  upon  this  clean- 
ing, inspecting,  and  repairing  truck,  and 
when  such  cars  should  be  so  brought  in, 
and    where   ears  so   coming   in   should    be 

51nced  thereon,  was  to  be  determined  by 
roCrumb  in  the  exercise  of  the  duties  de- 
volving upon  him  in  his  capacity  as  vice 
pnn^ipal.  Whether  if,  after  he  had  directed 
the  deceased  to  engage  in  work  beneath  a 
cai  standing  on  the  cleaning,  inspecting, 
and  repairing  track,  ordinary  care  and  due 
regard  for  the  safety  of  the  deceased  re- 
quired that  the  foreman,  before  putting  into 
execution  his  determination  to  movo  other 
cars  upon  the  same  track,  should  have  in 
some  way  notified  or  warned  the  deceased  of 
what  he,  as  foreman,  had  determined  and 
was  about  to  do,  was  a  question  of  fact  for 
the  j'Jiy.  If  it  was  negligence  to  cause  cars 
to  be  put  in  motion  on  the  track  where  other 
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cars  stood  under  which  workmen  were  en- 
gaged in  tneir  duties,  without  first  warning 
the  workmen  who  would  be  endangered  by 
such  course,  then  the  negligence  was  that  of 
the  master,  acting  through  the  foreman  as 
the  representative  of  the  master."  In  Tay- 
lor v.  Evaneville  &  T.  H.  R.  Co.  121  Ind.  124, 
6  L.  R.  A.  584,  22  N.  E.  876,  while  the  ap- 
pellant, a  machinist,  was  engaged  in  the 
work  of  removing  the  key  of  the  "equalizer" 
under  the  master  mechanics'  direction,  the 
equalizer  was  negligently  pulled  out  of  its 
place  by  the  master  mechanic,  and  it  fell  up- 
on the  appellant  and  very  severely  injured 
him.  The  trial  court  took  the  case  from  the 
jury  on  the  ground  the  master  mechanic 
and  the  appellant  were  fellow  servants.  In 
reversing  the  case  the  court  says:  "It  is 
important  to  bear  in  mind  that  the  appel- 
lant was  performing  a  special  duty  enjoined 
upon  him  by  a  superior  whom  it  was  his 
duty  to  obey.  Although  the  work  was 
within  the  general  scope  of  his  service, 
nevertheless  he  was  performing  it  under  a 
special  order.  It  was  therefore  a  wrong  on 
the  part  of  the  agent  having  the  right  to  or- 
der him  to  do  the  specific  work  to  increase 
the  peril  of  the  service  by  his  own  negli- 
gence. The  employee,  acting  under  the  spe- 
cific order,  had  a  right  to  assume,  in  the 
absence  of  warning  or  notice,  that  his  supe- 
rior who  gave  the  order  would  not  by  his 
own  negligence  make  the  work  unsafe." 

Had  the  superintendent  of  the  factory  or- 
dered the  appellee  to  remove  the  catch,  and 
then  immediately  ordered  Banning  to  start 
the  machine,  without  giving  appellee  notice 
and  an  opportunity  to  withdraw  his  hand, 
there  would  be  no  question  as  to  the  liabil- 
ity of  appellant,  and  we  are  unable  to  see 
how  the  fact  that  Banning  had  no  author- 
ity to  order  any  other  person  to  start  the 
machine,  but  was  expressly  employed  so  to 
do  himself,  can  relieve  appellant  from  lia- 
bility. The  giving  of  the  order  to  appellee 
to  remove  the  catch  and  the  act  of  starting 
the  machine  occurred  so  closely  together 
that  the  consequences  resulting  therefrom 
cannot  be  separated,  and  the  master  is  liable 
therefor.  We  think  the  question  whether 
appellee  and  Banning  were  fellow  servants 
at  the  time  the  injury  occurred,  under  the 
circumstances  of  this  case,  was  a  question 
of  fact  for  the  jury,  and  that  the  court  did 
not  err  in  declining  to  direct  a  verdict  for 
the  defendant. 

The  judgment  of  the  Appellate  Court  will 
therefore  be  affirmed. 
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WESTERN    UNION    TELEGRAPH    COM- 
PANY, Appt., 
v. 

Howard  FERGUSON. 


( 


Ind. 


) 


Mental  avjnilsh  resulting?  from  failure 
to  promptly  deliver  a  telegram  will 
not  support  an  action  against  the  telegraph 
company  for  such  failure. 

(Jordan  J.,  dissents.) 

(May  28,  1901.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Monroe  County 
in  favor  of  plaintiff  in  an  action  brought 
to  recover  damages  for  neglect  to  promptly 
deliver  a  telegram.    Reversed. 

The  facte  are  stated  in  the  opinion. 
Messrs.  Chambers,  Pickens,  ot  Moores 
and  Louden  4fc  Louden,  .for  appellant. 
Messrs.  Henley  Jc  Wilson  for  appellee. 

Baker,  J.,  delivered  the  opinion  of  the 
court: 

This  appeal  has  been  transferred  here  by 
the  appellate  court,  under  Burna's  Rev. 
Stat.  1894,  f  1362  (Horner's  Rev.  Stat.  1897, 
$  6586),  with  the  recommendation  that  the 
case  of  Reese  v.  Western  U.  Teleg.  Co.  123 
Ind.  294,  7  L.  R.  A.  583,  24  N.  E.  163,  be 
overruled.  Western  ZJ.  Teleg.  Co.  v.  Fergu- 
son (Ind.  App.)  59  N.  E.  416.  Appellee 
brought  this  action  to  recover  damages  for 
appellant's  negligent  failure  to  deliver  a 
telegram.    The  message  read: 

To  Howard  Ferguson,  Bushrod,  Ind.: 

Grandma  is  dead.  Will  be  buried  Thurs- 
day, two  o'clock.    Come. 

Fred  Ferguson. 

By  the  failure  to  deliver,  appellee  received 
neither  pecuniary  nor  bodily  injury,  but  suf- 
fered mental  anguish  consequent  upon  his 
being  deprived  of  the  opportunity  of  attend- 
ing his  grandmother's  funeral.  The  assign- 
ment that  the  court  erred  in  overruling  the 
demurrer  to  the  complaint  and  in  denying 
appellant  a  new  trial  presents  the  question 
whether  the  negligent  causing  of  mental  an- 
guish alone  is  an  actionable  wrong.  An  af- 
firmative answer  was  given  in  the  Reese 
Case,  decided  in  1890,  and  the  question  has 
not  been  raised  in  this  court  since  then. 
The  Reese  Case  is  hereby  overruled,  for  the 
following  reasons: 

1.  Though  courts  should  and  do  extend 


the  application  of  the  rules  of  the  common- 
law  to  the  new  conditions  of  advancing  civ- 
ilization, they  may  not  rightfully  create  a 
new  principle  unknown  to  the  common  law, 
nor  abrogate  a  known  one.  If  new  condi- 
tions cannot  properly  be  met  by  the  applica- 
tion of  existing  laws,  the  supplying  of  need- 
ful new  laws  is  the  province  of  the  legisla- 
tive, not  the  judicial,  department.  The 
mental-anguish  law,  so  called,  was  first  an- 
nounced in  So  Relle  v.  Western  U.  Teleg.  Co. 
55  Tex.  308,  40  Am.  Rep.  805,  decided  in 
1881.  Telegraphy  was  then  a  comparatively 
new  element  in  society,  but  mental  anguish 
antedated  the  beginnings  of  the  common 
law.  In  determining  the  limits  within 
which  mental  anguish  was  cognizable  in  the 
courts,  the  common  law  permitted  that  state 
of  mind  to  be  considered  as  an  element  in 
admeasuring  damages  in  but  two  classes  of 
cases,  broadly  speaking.  In  one,  the  negli- 
gent act  was  the  proximate  cause  of  a  physi- 
cal hurt,  and  the  mental  anguish  for  which 
compensation  was  allowed  was  the  proxi- 
mate result  of  the  physical  hurt,  not  of  the 
negligent  act.  For  the  agonies  of  mind  the 
plaintiff  suffered  while  the  train  bore  down 
upon  him  with  his  foot  caught  in  the  frog, 
not  one  cent;  but  damages  were  allowable 
only  for  the  mental  anguish  resulting  from 
the  fact  that  he  must  go  through  life  a  crip- 
ple. The  using  of  cases  of  this  class  in  sup- 
port of  the  mental-anguish  doctrine  is  not 
an  extension  of  the  application  of  the  rules 
of  the  common  law  to  new  conditions,  but 
is  a  distortion  of  the  rules  themselves,  re- 
sulting from  the  failure  to  distinguish  be- 
tween the  mental  anguioh  that  is  attributa- 
ble directly  to  the  negligent  act  and  the 
mental  anguish  that  is  the  direct  result  of 
the  physical  hurt  produced  by  the  negligent 
act.  In  the  other  class  of  cases,  of  which 
malicious  prosecution,  seduction,  and  libel 
are  illustrative,  the  wrongful  act  was  af- 
firmative; was  one  of  commission,  not  mere- 
ly of  omission;  was  the  product  of  intent 
or  malice,  express  or  implied.  The  wrong- 
ful act  was  the  proximate  cause  of  the  legal 
hurt  (a  hurt  that  the  law  recognizes),  for 
which  damages  were  recoverable  irrespective 
of  mental  anguish ;  and  the  damages  allowa- 
ble for  mental  anguish  were  not  merely  com- 
pensation  for  the  mental  condition  produced 
by  the  legal  hurt,  but  were  also  punishment 
for  the  wilful  wrong.  This  class  of  cases  is 
further  removed  from  the  mental-anguish 
doctrine  than  the  first.  Not  only  is  there 
the  distinction  that  exists  between  the  first 
class  of  cases  and  the  mental-anguish  doc- 


Note. — For  conflicting  authorities  as  to  right 
to  damages  for  mental  suffering  on  account  of 
default  of  telegraph  company,  see  note  to  West- 
ern U.  Teleg.  Co.  v.  Rogers  (Miss.)  13  L.  B. 
A.  859. 

For  proceeding  cases  In  this  series  denying 
the  right,  see  Wilcox  v.  Richmond  &  D.  R.  Co. 
(C.  C.  App.  4th  C.)  17  L.  R.  A.  804;  Connell 
v.  Western  U.  Teleg.  Co.  (Mo.)  20  L.  R.  A. 
172 ;  Western  U.  Teleg.  Co.  v.  Wood  (C.  C.  App. 
6th  C.)  21  L.  R.  A.  706;  International  Ocean 
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Teleg.  Co.  v.  Saunders  (Fla.)  21  L.  R.  A.  810; 
Francis  v.  Western  U.  Teleg.  Co.  (Minn.)  25 
L.  R.  A.  406 :  Morton  v.  Western  U.  Teleg.  Co. 
(Ohio)  32  L.  R.  A.  735;  Peay  v.  Western  U. 
Teleg.  Co.  (Ark.)  39  L.  R.  A.  463;  and  Western 
U.  Teleg.  Co.  v.  Robinson  (Tenn.)  34  L  R.  A. 
431. 

For  cases  sustaining  the  right,  see  Mentser 
v.  Western  U.  Teleg.  Co.  (Iowa)  28  L.  R.  A. 
72,  and  Cashlon  v.  Western  U.  Teleg.  Cc  (K 
C.)   45  L.  B.  A.  160. 
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trine,  namely,  that  in  the  one  the  mental 
anguish  hangs  upon  the  hurt  produced  by 
the  negligent  act,  while  in  the  other  the 
mental  anguish  hangs  directly  upon  the 
negligent  act,  but  there  is  also  the  distinc- 
tion that  wilfulness  or  malice  is  found  in 
the  second  class  of  cases,  while  the  mental- 
anguish  doctrine  is  baaed  on  pure  negli- 
gence. One  who  unintentionally  fails  to 
perform  a  duty  should  pay  compensatory 
damages  only.  One  who  maliciously  infrin- 
ges another's  legal  rights  should  pay  both 
compensatory  and  punitive  damages.  To 
apply  the  rules  relating  to  punitive  damages 
for  wilful  wrongs  to  a  case  of  unintentional 
default  is  certainly  not  a  mere  extension  of 
the  application  of  the  rules  of  common  law 
to  new  conditions.  These  classes  of  cases 
in  which  mental  anguish  is  cognizable  as  an 
incident  to  causes,  of  action  complete  with- 
out it  at  least  negatively  indicate  the  com- 
mon-law rule  that  mental  anguish,  as  the 
proximate  and  sole  result  of  a  negligent  act, 
does  not  constitute  a  cause  of  action.  And 
the  rule  follows  affirmatively  from  the  prin- 
ciple that  damages  may  not  be  remote  nor 
conjectural  nor  speculative.  Hadley  v. 
Baxendale,  9  Exch.  341,  5  English  Ruling 
Cases,  502,  525.  The  supreme  court  of 
Florida,  in  International  Ocean  Teleg.  Co. 
▼.  Saunders,  32  Fla.  434,  21  L.  R.  A.  810,  14 
So.  148,  in  reviewing  the  Texas  decision  in 
So  Relle  v.  Western  U.  Teleg.  Co.,  said: 
"The  court  in  that  case  asserts  that  It  is  the 
settled  rule  of  law  in  that  state  that  injury 
to  the  feelings  caused  by  the  wilful  neglect 
or  fault  of  another  constitutes  such  actual 
damages,  for  which  a  recovery  may  be  had, 
and  cites  as  authority  for  such  assertion  the 
cases  of  Hays  v.  Houston  d  O.  N.  R.  Co.,  46 
Tex.  279,  and  Houston  d  Q.  N.  R.  Co.  v. 
Randall,  50  Tex.  261.  In  neither  of  these 
cases  is  the  doctrine  either  settled  or  as- 
serted that  injury  to  the  feelings  or  mental 
suffering  alone  can  be  made  the  subject  of 
a  suit  for  compensative  damages.  The  Case 
of  Hays,  46  Tex.  279,  was  against  a  railroad 
company  for  damages  for  wrongfully  and 
forcibly  ejecting  the  plaintiff  from  its  pas- 
senger train  in  the  presence  of  his  wife  and 
family,  in  which  it  was  claimed  that  the 
ejectment  was  done  in  a  rude  and  insulting 
manner  and  by  personal  violence,  resulting 
in  injury  to  plaintiff's  clothing  and  bruises 
to  his  person.  Exemplary  or  punitive  dam- 
ages were  claimed,  and  the  jury  were  in- 
structed to  estimate  the  actual  damages  by 
the  'injuries  sustained  by  the  plaintiff  in 
his  person,  his  estate,  and  his  feelings/  and 
it  was  held  that  by  this  charge  the  subject 
of  the  amount  of  actual  damages  was  fairly 
placed  before  the  jury.  But  nowhere  is  it 
asserted  that  mental  suffering  alone  can  be 
made  an  independent  basis  for  admeasuring 
damages.  The  case,  like  many  others  found- 
ed on  tort  that  might  be  cited,  simply  holds 
that  the  mental  suffering  or  injured  feel- 
ings may  be  taken  into  consideration  as  an 
element  of  damage  when  coupled  with  or  ac- 
companied by  substantive  injury  to  the  per- 
son or  estate,  upon  the  ground,  as  stated  in 
the  authorities,  that  in  such  cases  the  mea- 
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tal  suffering  growing  out  of  and  produced 
by  the  physical  injury  is  so  interwoven  with 
the  latter  that  it  is  impossible  to  consider 
the  one  without  contemplating  the  other. 
.  .  .  The  same  may  be  said  of  the  Case 
of  Randall,  50  Tex.  261.  In  that  case  the 
plaintiff,  a  brakeman  on  the  defendant's 
train,  sued  the  company  for  damages  for  its 
negligence  in  having  an  open  ditch  across 
its  tracks,  into  which  he  fell  while  perform- 
ing the  duty  of  coupling  two  of  defendant's 
cars,  and  whereby  his  arm  was  run  over  and 
crushed  by  the  cars,  necessitating  its  ampu- 
tation. In  that  case,  too,  the  doctrine  is 
sanctioned  that  an  element  of  the  verdict 
may  be  compensation  for  the  mental  and 
physical  suffering  caused  by  the  injury.  But 
nowhere  is  the  doctrine  sanctioned  that  men- 
tal suffering  alone  can  sustain  an  action. 
For  the  support  of  its  ruling  in  the  So  Relle 
Case  the  Texas  court  next  quotes  at  length 
the  dictum  of  the  authors  of  Shearman  & 
Redfield  on  Negligence,  which  dictum — as 
ordinarily  incorporated  in  their  work — was 
entirely  without  the  support  of  any  ad- 
judged case.  The  seduction  case  of  Phillips 
v.  Hoylc,  4  Gray,  568,  is  next  invoked  to  the 
support  of  the  Texas  court,  where  injury  to 
the  feelings  of  the  parent  in  consequence  of 
the  daughter's  seduction  was  held  to  be  an 
clement  of  damages.  The  fact  seems  to  have 
been  overlooked,  in  citing  this  case  to  its 
support,  that  in  cases  of  seduction,  and  oth- 
er torts  independent  of  contract,  injured 
feelings  are  given  consideration,  not  so 
much  as  a  criterion  for  the  admeasurement 
of  compensation,  but  as  a  standard  by  which 
to  estimate  the  enormity  of  the  outrage  wil- 
fully committed,  and  as  a  guide  whether  the 
damage  to  be  allowed  as  punishment  shall 
be  higher  or  lower.  The  next  and  last  au- 
thority cited  to  the  support  of  the  So  Relle 
Case  is  the  case  of  Roberts  v.  Oraham,  6 
Wall.  578,  18  L.  ed.  791,  but  we  fail  to  find 
in  it  any  reference  whatever  to  the  subject 
of  damages  for  injured  feelings  or  mental 
suffering;  the  whole  case  being  confined  to 
a  discussion  of  the  question  of  the  sufficiency 
of  the  allegations  of  a  declaration  or  com- 
plaint for  general  damages  as  a  predicate 
for  the  introduction  of  proof  of  special  dam- 
age. The  doctrine  of  the  So  Relle  Case  has 
for  its  support,  then,  in  reality,  only  the  un- 
supported dictum  of  Shearman  &  Redfield 
in  their  work  on  Negligence.  In  the  case  of 
Gulf,  C.  d  8.  F.  R.  Co.  v.  Levy,  59  Tex.  563, 
46  Am.  Rep.  278,  decided  in  1883,  the  So 
Relle  Case  was  expressly  overruled  in  so  far 
as  it  held  that  an  action  for  mental  suffer- 
ing alone  could  be  maintained.  In  Stuart 
v.  Western  V.  Teleg.  Co.  66  Tex.  580,  59  Am. 
Rep.  623,  18  S.  W.  351,  decided  in  1886,  the 
Levy  Case,  59  Tex.  563,  46  Am.  Rep.  278> 
is  practically  overruled,  and  the  court,  with- 
out the  support  of  any  additional  authori- 
ties, returns  to  the  doctrine  of  the  So  Relle 
Ca*e.  The  ruling  in  Stuart  v.  Western  U. 
Teleg.  Co.  has  been  adhered  to  in  that  state 
ever  since,  encumbered,  however,  with  finely- 
drawn  distinctions  that  seem  to  keep  an 
even  pace  with  the  rapid  increase  of  litiga- 
tion that  the  enunciation  of  such  a  doctrine 
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would  naturally  engender."  An  extended 
examination  of  the  authorities  upholding 
the  mental-anguish  rule  has  disclosed  but 
two  claims  that  the  doctrine  has  any  root  in 
the  common  law.  One  is  the  old  maxim 
that  for  every  wrong  there  should  be  a  reme- 
dy. But  of  an  antiquity  probably  as  great, 
at  least  extending  back  to  the  law-Latin 
days,  are  the  phrases  injuria  sine  damno 
and  damnum  absque  injuria.  The  fathers  of 
the  common  law  declared  that  there  were  in- 
fractions of  legal  rights  that  produced  no 
loss  or  injury  the  courts  could  deal  with, 
and  also  thai?  there  were  losses  or  injuries 
that  the  courts  would  recognize  except  for 
the  fact  that  no  legal  right  had  been  in- 
fringed. In  Baying  that  for  every  wrong 
there  should  be  a  remedy,  by  "wrong"  they 
meant  a  violation  of  the  municipal  law,  the 
law  of  civil  conduct,  not  a  transgression  of 
the  Divine  law,  as  such,  nor  a  breach  of  eti- 
quette; and  by  "remedy"  (limiting  it  in  this 
case  to  a  remedy  by  the  way  of  damages) 
they  intended  damages  that  courts,  dealing 
practically  with  the  practical  affairs  of  life, 
can  find  to  be  certain  and  measurable  from 
evidence,  the  source  of  which  is  open  to  both 
parties,  and  the  nature  not  transcendental. 
The  common  law,  so  far  from  furnishing  the 
formula  for  transmitting  a  psychical  condi- 
tion into  gold,  classes  the  negligent  act  that 
causes  only  mental  anguish  as  an  instance 
of  injuria  sine  damno.  The  other  claim 
that  the  mental- anguish  doctrine  is  an  out- 
growth of  the  common  law  is  the  relation  of 
telegraph  companies  to  the  public.  True, 
that  relation  requires  telegraph  companies 
to  serve  all  the  public  impartially,  and  au- 
thorizes the  public  to  control,  to  a  degree, 
the  terms  of  the  contract  for  the  transmis- 
sion of  messages.  But  the  same  relation  ex- 
ists between  the  public  and  the  railroad 
companies,  public  water  or  gas  companies, 
and  the  like;  and  when  the  mental-anguish 
authorities  join  all  others  in  the  realms  of 
English  jurisprudence  in  declaring  that 
merely  negligent  acts  by  these  latter  com- 
panies, producing  mental  anguish  alone,  are 
not  actionable  at  common  law,  they  plainly 
prove  that  the  mental-anguish  doctrine  is 
not  a  native  sprout,  but  a  foreign  graft. 

2.  There  is  no  open  or  practicable  means 
by  which  the  damages  occasioned  by  a  neg- 
ligent act  that  causes  only  mental  anguish 
can  be  assessed.  On  account  of  mere  diffi- 
culties, courts  do  not  and  should  not  falter 
in  finding  remedies ;  but  it  is  not  a  question 
of  difficulties,  purely,  when  it  is  proposed  to 
violate  the  natural  principles  of  justice  and 
fair  play.  The  parties  to  a  lawsuit  should 
have  an  even  chance.  The  damage  for  which 
the  plaintiff  seeks  compensation  should 
be  shown  by  evidence  that  the  defendant 
may  test,  impeach,  refute.  When  the  plain- 
tiff asks  to  recover  for  physical  injuries, 
open  or  hidden,  the  court  may  require  him, 
as  a  condition  of  prosecuting  his  case,  to 
submit  his  person  to  an  examination  by 
medical  experts,  who  may  be  called  as  wit- 
nesses by  the  defendant.  South  Bend  v. 
-Turner,  156  Ind.  418,  60  N.  E.  271.  The  de- 
termination of  the  nature  and  extent  of  the 
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physical  hurt  is  not  dependent  upon  the 
eloquence  of  the  plaintiff  as  a  witness,  but 
upon  the  eloquence  of  the  facts  established 
by  the  evidence  on  both  sides,  which  may 
not  have  included  the  verbal  testimony  of 
the  plaintiff  at  all.  Now,  the  mental  an- 
guish for  which  damages  are  allowable  is 
incident  to  and  dependent  upon  the  nature 
and  extent  of  the  physical  injury.  And,  al- 
though there  can  be  no  absolute  standard  for 
measuring  mental  anguish  in  terms  of  mon- 
ey, nor  for  measuring  physical  injuries,  yet 
it  is  apparent  that  the  differences  between 
the  physical  injuries  in  two  cases,  estab- 
lished by  evidence  open  to  both  sides,  fur- 
nished a  means  of  testing  in  some  degree  the 
existence  and  extent  of  the  mental  anguish 
of  the  respective  plaintiffs  outside  of  their 
mere  assertions.  The  difference  between  the 
mental  anguish  caused  by  the  presence  of  a 
scar  on  a  man's  body  and  that  produced 
by  the  presence  of  the  same  kind  of  a  sear 
upon  a  woman's  face  would  hardly  be  de- 
cided in  favor  of  the  man,  although  he  alone 
of  the  two  possessed  the  vocabulary  neces- 
sary for  a  vivid  description  of  the  alleged 
tortures  of  mind.  Even  in  the  case  of  libel, 
malicious  prosecution,  and  the  like,  in  which 
punitive  damages  may  be  added  to  compen- 
satory, the  mental  anguish  of  which  cog- 
nizance is  taken  is  measurable  by  the  enor- 
mity of  the  wilful  offense,  the  nature  and 
extent  of  which  are  established  by  evidence 
open  to  both  sides.  But  the  mental-anguish 
doctrine  awards  damages  for  a  state  of 
mind  that  is  not  at  all  dependent  upon  or 
measurable  by  a  cause  of  action  existing 
outside  the  mental  contemplation  of  the 
plaintiff,  and  provable  by  evidence  open  to 
both  parties.  If  psychometry  could  deter- 
mine the  difference  in  the  plaintiff's  con- 
sciousness before  and  after  the  defendant's 
negligent  act,  it  would  take  something  still 
more  occult  to  measure  how  much  of  the 
total  mental  disturbance  was  attributable  to 
the  death  of  the  relative,  and  how  much  to 
being  prevented  from  attending  the  funeral. 
3.  Manifestly,  the  defendant  is  not  to  pay 
for  the  mental  anguish  caused  by  the  death 
of  the  relative.  The  alleged  actionable 
wrong  is  in  depriving  the  plaintiff  of  the 
opportunity  of  attending  the  funeral.  But 
would  the  plaintiff  have  accepted  the  op- 
portunity if  seasonably  offered?  If  the  de- 
fendant is  to  be  mulcted  for  mere  delay, 
even  though  the  plaintiff  would  not  have 
gone  to  the  funeral  in  any  event,  the  dam- 
ages would  be  wholly  punitive.  There  would 
be  no  loss  to  compensate.  And  so  in  this 
case  (and  probably  the  same  thing  has  been 
true  in  all )  the  plaintiff  was  asked  the  fol- 
lowing questions: 

0.  Suppose  the  telegram  had  been  deliv- 
ered to  you  on  the  evening  of  July  13,  1898; 
could  you  have  reached  her  funeral  by  two 
o'clock  on  the  14th  ? 

A.  I  could. 

Q.  I  will  ask  you  whether  or  not  you 
would  have  done  so? 

A.  I  would,  sir;  I  would. 


1901. 


Westebn  Union  Tblbobaph  Co.  v.  Ferguson. 


849 


The  plaintiff  says  he  would  have  gone. 
But  would  he?  The  jury  found  bo,  as  a 
fact,  wholly  from  the  plaintiff's  present 
opinion  on  a  past  condition  of  things  that 
never  existed,  but  is  now  summoned  before 
the  mind  by  conjecture.  Thus  the  mental- 
anguish  doctrine  not  only  departs  from  prin- 
ciple in  regard  to  measuring  compensatory 
damages,  but  also  warps  the  rules  of  evi- 
dence, which  forbid  a  witness  to  testify 
what  he  would  or  would  not  have  done 
in  a  stated  contingency.  Weed  v.  Martin, 
89  Ala.  587,  8  So.  132:  Would  you  have 
put  the  credit  on  the  note  if  the  money  had 
not  been  paid  ?  Bmith  v.  Western  U.  Teleg. 
Co.  83  Ky.  104  (special  interrogatory  to  the 
jury) :  If  the  message  had  been  received 
by  plaintiff,  would  you  have  ordered  his 
stock  to  be  sold?  Allen  v.  Stout,  51  N.  Y. 
668:  If  you  had  been  permitted  to  sell 
those  arms,  in  what  condition  would  it  have 
placed  vou?  Kansas  Gulf  Short  Line  R.  Co. 
▼.  Scott,  1  Tex.  Civ.  App.  1,  20  S.  W.  725: 
How  many  trips  would  you  probably  have 
made  per  year,  had  the  railroad  not  revoked 
your  pass  7  Commercial  Bank  v.  Firemen's 
Ins.  Co.  87  Wis.  297,  58  N.  W.  391:  Would 
you  have  settled  the  loss  if  you  had  known 
that  the  books  of  the  insured  were  altered? 
On  the  answers  to  the  questions  put  to  the 
appellee  in  this  case,  how  could  perjury  be 
predicated? 

4.  As  a  corollary  of  the  preceding  propo- 
sition, it  follows  that  it  is  contrary  to  pub- 
lic policy  (corruptive  of  public  morals)  for 
the  courts  to  tie  the  hands  of  a  defendant, 
and  give  the  freest  hand  in  collecting  com- 
pensatory damages  to  the  plaintiff  who  is 
most  moving  in  depicting  an  alleged  psychi- 
cal condition,  and  readiest  to  declare  what 
he  would  have  done  under  circumstances 
that  never  occurred. 

5.  Denial  of  equal  justice,  wrongful  dis- 
crimination between  persons  in  similar  cir- 
cumstances, is  at  least -as  vicious  in  judge- 
made  as  in  statutory  law.  Yick  Wo  v. 
Hopkins,  118  U.  S.  356,  373,  30  L.  ed.  220, 
6  Sup.  Ct.  Rep.  1064.  To  be  a  law  of  equal 
justice  and  no  discrimination,  the  mental- 
anguish  doctrine  should  assert,  as  a  broad 
general  principle,  that  damages  are  recov- 
erable for  mental  distress  alone,  from  every 
person  whose  negligent  act  causes  that  con- 
dition. In  Western  U.  Teleg.  Co.  v.  Hamil- 
ton, 50  Ind.  181,  this  court  suggested: 
"Suppose  the  despatch  had  been  an  invita- 
tion to  a  marriage,  to  a  family  reunion,  or 
with  reference  to  any  other  matter  where 
special  damages  could  not  be  shown;  what 
substantial  remedy  can  the  party  have,  un- 
less it  be  the  recovery  of  the  [statutory] 
penalty?"  And  the  supreme  court  of  Min- 
nesota, in  Francis  v.  Western  U.  Teleg.  Co. 
58  Minn.  252,  25  L.  R.  A.  406,  59  N.  W. 
1078,  inquired:  "Upon  what  legal  princi- 
ple can  a  court  refuse  to  allow  them  for  the 
breach  of  any  other  contract?  The  breach 
of  any  contract— -even  the  failure  of  a  debt- 
or to  pay  his  debt  at  maturity — may  result 
in  more  or  less  mental  anxiety  or  suffering 
to  the  party  to  whom  the  obligation  is  due. 
Why  not  allow  damage  for  the  mental  suf- 
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fering  or  disappointment  of  passengers 
caused  by  the  delay  of  trains  through  the 
negligence  of  the  carrier?  The  object  of 
the  journeys  of  travelers  is  often  not  pe- 
cuniary, but  to  visit  sick  relatives  or  attend 
the  funeral  of  deceased  ones,  which  are  mat- 
ters affecting  the  feelings  as  much  and  as 
exclusively  as  a  telegram.  If  the  train  is 
delayed  through  the  negligence  of  the  car- 
rier, so  that  the  passenger  does  not  reach 
his  destination  in  time  to  accomplish  his  de- 
sired object,  why  is  he  not  entitled  to  dama- 
ges for  his  disappointment  and  mental  suf- 
fering, as  much  as  the  sender  or  addressee 
of  a  delayed  telegram?"  But  it  is  useless 
to  undertake  to  give  the  instances  in  which 
the  rule  is  not  the  rule;  for  it  is  not  the  rule 
against  any  one  except  telegraph  companies, 
and  not  against  them  uniformly.  The  argu- 
ment that  the  gravity  and  urgency  of  messa- 
ges relating  to  death,  and  the  like,  should 
require  the  telegraph  companies  to  pay 
mental-anguish  damages  for  delay  or  failure 
in  transmission,  should  apply  to  all  tele- 
grams of  that  character.  The  gravity  of 
the  matter  is  disclosed  by  the  announcement 
of  the  sickness  or  death  and  the  summons 
to  come.  The  urgency  is  apparent  from  the 
selection  of  the  telegraph  as  the  means  of 
communication.  But,  unless  the  message 
shows  on  its  face  that  the  addressee  is  a  rel- 
ative, it  is  held  that  the  message,  equally 
grave  and  urgent,  fails  to  give  notice  that 
any  mental  suffering  will  result  from  the 
company's  default.  The  Horatian  heir  who 
has  been  itching  for  the  ancestral  estates 
may  recover  on  the  strength  of  this  mourn- 
ing raiment,  while  a  David  who  misses  the 
last  look  upon  the  face  of  his  Jonathan  gets 
nothing  for  his  bleeding  heart. 

6.  The  difficulties  of  navigation  without 
chart  or  compass  are  understandable  with- 
out experiment,  but  the  experiences  of  the 
courts  that  uphold  the  mental-anguish  doc- 
trine probably  outrun  any  mere  a  priori 
conjecture  as  to  possibilities.  A  brother-in- 
law  is  not  a  relative  of  whose  mental  an- 
guish a  telegraph  company  is  bound  to  take 
notice,  without  special  information  on  the 
subject  in  advance.  Cashion  v.  Western  TJ. 
Teleg.  Co.  123  N.  C.  267,  31  8.  E.  493;  West- 
ern V.  Teleg.  Co.  v.  Coffin,  88  Tex.  94,  30  8. 
W.  896.  Failure  to  deliver  a  message  read- 
ing, "Your  stepfather  died  this  morning," 
will  support  an  action.  Western  U.  Teleg. 
Co.  v.  Nations,  82  Tex.  539,  18  8.  W.  709. 
Negligence  that  results  in  nothing  but  men- 
tal anguish  is  not  an  actionable  wrong 
{Williams  v.  Toe,  19  Tex.  Civ.  App.  281,  46 
S.  W.  659),  unless  the  defendant  be  a  tele- 
graph company  qad  the  circumstances  fav- 
orable. Western  U.  Teleg.  Co.  v.  Smith 
(Tex.  Civ.  App.)  46  8.  W.  659.  There  seem 
to  be  vital  distinctions  between  "mental  an- 
guish," "mental  suffering/'  and  "mental 
anxiety."  Gulf,  C.  &  S.  F.  R.  Co.  v.  Trott, 
8G  Tex.  412,  25  S.  W.  419;  Western  U.  Teleg. 
Co.  v.  Edmondson,  91  Tex.  206,  42  S.  W. 
549.  Failure  to  deliver  a  telegram  intend- 
ed to  relieve  mental  anguish  is  not  action- 
able. Akard  v.  Western  U.  Teleg.  Co.  (Tex. 
Civ.  App.)  44  8.  W.  538.    Failure  to  deliver 
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a  telegram  intended  to  relieve  mental  an- 
guish u  actionable.  Womack  v.  Western  U. 
Teleg.  Co.  (Tex.  Civ.  App.)  22  S.  W.  417; 
Western  U.  Teleg.  Co.  v.  Womack,  9  Tex. 
Civ.  App.  007,  29  S.  W.  932.  A  telegram 
reading:  "Come  on  first  train.  Bring 
Ferdinand.  Hie  father  is  very  low,"— does 
not  give  notice  that  negligence  will  cause  the 
addressee  mental  anguish.  Western  U. 
Teleg.  Co.  v.  Kirkpatrick,  76  Tex.  217,  13 
S.  W.  70.  A  telegram  reading:  "Grace  is 
very  low.  Can  you  come  and  bring  Maud  ?" 
—does  give  notice  that  negligence  in  trans- 
mission will  cause  the  addressee  mental  an- 
guish. Western  U.  Teleg.  Co.  v.  Linn,  87 
Tex.  7,  20  3.  W.  490.  A  telegram  reading: 
"Willie  died  yesterday  evening.  Will  be 
buried  at  Marshall  Sunday  evening,"— does 
not  give  notice  that  negligence  in  transmis- 
sion will  cause  the  addressee  mental  an- 
guish. Western  U.  Teleg.  Co.  v.  Brown,  71 
Tex.  723,  2  L.  R.  A.  766,  10  S.  W.  323.  A 
telegram  reading:  "Billie  is  very  low. 
Come  at  once,"— -does  give  notice  that  negli- 

Sence  in  transmission  will  cause  the  ad- 
ressee  mental  anguish.  Western  U.  Teleg. 
Co.  v.  Moore,  76  Tex.  66,  12  S.  W.  949. 
The  supreme  court  of  Minnesota  expressed 
the  opinion  that  the  "Texas  doctrine"  has 
opened  a  probable  Pandora  box,  and  the 
Ohio  supreme  court  states  the  view  that  "the 
wisdom  of  the  doctrine  [denying  recovery 
for  mental  anguish  alone]  is  well  illustrated 
by  the  experiences  of  the  courts  that  have 
departed  from  it."  Francis  v.  Western  U. 
Teleg.  Co.  58  Minn.  252,  25  L.  R.  A.  406, 
50  N.  W.  1078;  Morton  v.  Western  U.  Teleg. 
Co.  53  Ohio  St.  431,  32  L.  R.  A.  735,  41  N. 
E.  689. 

7.  Not  to  tempt  the  seas  of  uncertainty, 
but  to  travel  super  antiques  viae,  is  the 
course  U>at  we  believe  is  prescribed  by  sound 
reason  and  the  overwhelming  weight  of  au- 
thority. The  following  telegraph  cases  are 
directly  in  point:  Peay  v.  Western  U. 
TeUig.  Co.  64  Ark.  538,  39  L.  R.  A. 
463,  43  S.  W.  965;  Russell  v.  Western 
V.  Teleg.  Co.  3  Dak.  315,  19  N.  W.  408; 
International  Ocean  Teleg.  Co.  v.  Saunders, 
32  Fla.  434,  21  L.  R.  A.  810,  14  So.  148; 
Chapman  v.  Western  U.  Teleg.  Co.  88  Ga, 
763.  17  L.  R.  A.  430,  15  S.  E.  901 ;  Giddens 
v.  Western  U.  Teleg.  Co.  Ill  Ga.  824,  35  S. 
E.  638;  Western  U.  Teleg.  Co.  v.  Haltom, 
71  111.  App.  63;  West  v.  Western  U.  Teleg. 
Co.  39  Kan.  93,  17  Pac.  807;  Francis  v. 
Western  U.  Teleg.  Co.  58  Minn.  252,  25  L. 
R.  A.  406,  59  N.  W.  1078;  Western  U.  Teleg. 
Co.  v.  Rogers,  68  Miss.  748,  13  L.  R.  A.  859, 
9  So.  823;  Council  v.  Western  U.  Teleg.  Co. 
116  Mo.  34,  20  L.  R.  A.  172,  22  S.  W.  345; 
Netoman  v.  Western  V.  Teleg.  Co.  54  Mo. 
App.  434;  Cur  tin  v.  Western  U.  Teleg.  Co. 
13  App.  Div.  253,  42  N.  Y.  Supp.  1109; 
Morton  v.  Western  U.  Teleg.  Co.  53  Ohio  St. 
431.  32  L.  R.  A.  735,  41  N.  E.  689;  Butner 
v.  Western  U.  Teleg.  Co.  2  Okla.  234,  4  In- 
ters. Com.  Rep.  770,  37  Pac.  1087;  Lewis  v. 
Western  V.  Teleg.  Co.  57  S.  C.  325.  35  S.  E. 
556;  Davis  v.  Western  U.  Teleg.  Co.  46  W. 
Va.  48,  32  S.  E.  1020;  Summerfield  v.  West- 
em  V.  T*leg.  Co.  87  Wis.  1,  57  N.  W.  973;  ' 
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Chase  v.  Western  U.  Teleg.  Co.  10  L.  R.  A. 
464,  44  Fed.  554;   Crawson  v.  Western  U. 
Teleg.  Co.  47  Fed.  544;  Tyler  v.  Western  17. 
Teleg.  Co.  54  Fed.  634;  Kester  v.  Western  U. 
Teleg.  Co.  55  Fed.  603;   Western  U.  Teleg. 
Co.  v.  Wood,  21  L.  ft.  A.  706,  6  C.  C.  A.  432„ 
13  TJ.  S.  App.  317,  57  Fed.  471;   Gahan  v. 
Western  V.  Teleg.  Co.  59  Fed.  433;  Stansell 
v.  Western  U.  Teleg.  Co.  107  Fed.  66S.     And 
these   additional   cases  required   the  same 
conclusion :     Hot  Springs  R.  Co.  v.  Deloney* 
65  Ark.  177,  45  S.  W.  351;  Texarkana  d  Ft. 
8.  R.  Co.  v.  Anderson,  67  Ark.  123,  53  S.  W. 
673:  Morgan  v.  Southern  P.  R.  Co.  95  Cal. 
510,  17  L.  K  A.  71,  30  Pac.  603;  Chicago- 
City  /?.  Co.  v.  Taylor,  170  HI.  49,  48  N.  E. 
831 ;  Braun  v.  Craven,  175  111.  401,  42  L.  R. 
A.  199,  51  N.  E.  657;  Chicago  City  R.  Co. 
v.  Anderson,   182   111.   298,   55   N.    E.   366; 
North  Chicago  Street  R.  Co.  v.  Duebner,  85 
III.  App.  602 ;  Kalen  v.  Terre  Haute  d  I.  R. 
Co.  18  Ind.  App.  202,  47  N.  E.  694;  Cleve- 
land, C.  C.  d  St.  L.  R.  Co.  v.  Stewart,  24 
Ind.  App.   374,  56  N.  E.   917;    Gaskins  v. 
Runkle,  25   Ind.  App.  584,  58  N.  E.   740; 
dictum  in  Western  U.  Teleg.  Co.  v.  Hamil- 
ton, 50   Ind.    181;    Tisdale  v.    Major,    106 
Iowa,  1,  75  N.  W.  663;  Atchison,  T.  d  S.  F. 
R.  Co.  v.  McGinnis,  46  Kan.  109,  26  Pac 
453;  Block  v.  Carrollton  R.  Co.  10  La,  Ann. 
33,  38,  63  Am.  Dec.  586;  Wyman  v.  Lcavitt9 
71  Me.  227,  36  Am.  Rep.  303;   Canning  v. 
Williams  town,  1  Cush.  451;  Spade  v.  Lynn 
d  B.  R.  Co.  168  Mass.  285,  38  L.  R.  A.  512, 
47  N.  E.  88;  Dorrah  v.  Illinois  C.  R.  Co.  65 
Miss.  14.  3  So.  36;  Trigg  v.  St.  Louis,  K.  C. 
d  N.  R.  Co.  74  Mo.  147,  41  Am.  Rep.  305; 
Bpohn  v.  Missouri  P.  R.  Co.  116  Mo.  617,  22 
S.  W.  690;  Strange  v.  Missouri  P.  R.  Co.  61 
Mo.  App.  586;  Deming  v.  Chicago,  R.  I.  d 
P.  R.   Co.   80   Mo.   App.    152;    Johnson   v. 
Wells,  F.  d  Co.  6  Nev.  224,  3  Am.  Rep.  245; 
Mitchell  v.  Rochester  R.  Co,  151  N.  Y.  107, 
34  L.  R.  A.  781,  45  N.  E.  354;  Ewing  v. 
Pittsburgh,  C.  C.  d  St.  L.  R.  Co.  147  Pa, 
40,  14  L.  R.  A.  666,  23  Atl.  340;  KnoxviUs, 
C.  O.  d  L.  R.  Co.  v.  Wyrick,  99  Tenn.  500, 
42  8.  W.  434;   Gulf,  C.  d  S.  F.  R.  Co.  v. 
Trott,  86  Tex.  413,  25  S.  W.  419  (Tex.  Civ. 
App.)  25  S.  W.  431;  Southern  P.  Co.  v.  Am- 
nions  (Tex.  Civ.  App.)  26  S.  W.  135;  Chi- 
cago, R.  I.  d  T.  R.  Co.  v.  Hitt   (Tex.  Civ. 
App.)  31  S.  W.  1084;  Bovee  v.  Danville,  53 
Vt.  183;  Turner  v.  Great  Northern  R.  Co. 
15  Wash.  213,  46  Pac.  243;  Walsh  v.  Chica- 
go,^, d  St.  P.  R.  Co.  42  Wis.  23,  24  Am. 
Rep.  376;   Morse  v.  Duncan,  14  Fed.  396; 
Wilcox  v.  Richmond  d  D.  R.  Co.  17  L.  R.  A. 
804,  3  C.  C.  A.  73,  8  U.  S.  App.  118,  52  Fed. 
264;  McBride  v.  Sunset  Teleph.  Co.  96  Fed. 
SI ;  Hobbs  v.  London  d  S.  W.  R.  Co.  L.  R. 
10  Q.  B.  Ill,  5  English  Ruling  Cases,  381; 
Lynch  v.  Knight,  9  H.  L.  Cas.  577,  598,  8 
English  Ruling  Cases,  382,  392;   Victorian 
R.   Comrs.  v.  Coultas,  L.  R.   13  App.  Cas. 
222,  8  English  Ruling  Cases,  405;  Canadian 
P.  R.  Co.  v.  Robinson,  14  Can.  S.  C.  105; 
Henderson   v.   Canada  Atlantic  R.    Co.   25 
Ont.  App.  Rep.  437;  Jeannotte  v.  Couillard 
(1S'.>4)   3  Quebec  Q.  B.  461;  Rea  v.  Ferry 
Co.  17  New  So.  Wales,  92. 
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Judgment  reversed,  with  directions  to 
sustain  the  demurrer  to  the  complaint. 

Jordan,  J.,  dissenting  (Filed  June  28, 
1901): 

I  cannot  concur  in  the  majority  opinion 
in  this  case,  and  will  endeavor  to  briefly  as- 
sign the  reasons  which  constrain  me  to  dis- 
sent. The  real  question  presented  in  this 
appeal  is:  Are  damages  which  are  caused 
solely  by  mental  anguish,  suffered  by  reason 
of  the  neglect  of  a  telegraph  company  to 
transmit  a  message  to  the  addressee,  recov- 
erable in  an  action  by  the  latter  against 
such  company  for  its  neglect?  In  my  opin- 
ion, this  question  should  be  answered  in  the 
affirmative.  A  negative  answer  by  this 
court  necessarily  results  in  disturbing  what 
has  been  considered  and  adhered  to  as  the 
settled  law  in  this  state  for  a  period  of  over 
twelve  years.  The  rule  declared  and  en- 
forced in  Reese  v.  Western  U.  Teleg.  Co.  123 
Ind.  294,  7  L.  R.  A.  583,  24  N.  £.  163  (which 
was  decided  in  1889),  in  my  judgment  is  a 
salutary  one.  It  is  true  that  the  rule  in 
question  has  been  denied  by  the  higher 
courts  of  several  of  our  Bister  abates,  while, 
upon  the  other  hand,  it  has  been  repeatedly 
affirmed  by  others.  The  following  cases 
may  be  said  to  answer  the  question  pro- 
pounded in  this  appeal  in  the  affirmative: 
So  Belle  v.  Western  U.  Teleg.  Co.  55  Tex. 
308,  40  Am.  Rep.  805;  Stuart  v.  Western  U. 
Teleg.  Co.  66  Tex.  580,  59  Am.  Rep.  623,  18 
S.  W.  351;  Qulf,  C.  &  S.  F.  R.  Co.  v.  Wilson, 
69  Tex.  739,  7  S.  W.  653;  Western  V.  Teleg. 
Co.  v.  Broesche,  72  Tex.  654,  10  S.  W.  734; 
Western  U.  Teleg.  Co.  v.  Simpson,  73  Tex. 
423,  11  S.  W.  385;  Western  U.  Teleg.  Co.  ▼. 
Adams,  75  Tex.  531,  6  L.  R.  A.  844,  12  8. 
W.  857;  Womaok  v.  Western  U.  Teleg.  Co. 
(Tex.  Civ.  App.)  22  S.  W.  417;  Western  U. 
Teleg.  Co.  v.  Carter,  2  Tex.  Civ.  App.  624,  21 
S.  W.  688;  Wadstcorth  v.  Western  U.  Teleg. 
Co.  86  Tenn.  695,  8  S.  W.  574;  Western  U. 
Teleg.  Co.  v.  Robinson,  97  Tenn.  638,  34  L. 
R.  A.  431,  37  S.  W.  545;  Newport  News  d 
M.  Valley  R.  Co.  v.  Griffin,  92  Tenn.  694,  22 
S.  W.  737;  Western  U.  Teleg.  Co.  v.  Hender- 
son, 89  Ala.  510,  7  So.  419;  Thompson  v. 
Western  U.  Teleg.  Co.  106  N.  C.  549,  11  S. 
E.  269,  107  N.  C.  449,  12  S.  £.  427 ;  Young 
v.  Western  V.  Teleg.  Co.  107  N.  C.  370,  9  L. 
R.  A.  669,  11  S.  E.  1044;  Chapman  v.  West- 
ern U.  Teleg.  Co.  90  Ky.  265,  13  S.  W.  880; 
Western  U.  Teleg.  Co.  v.  Stephens,  2  Tex. 
Civ.  App.  129,  21  8.  W.  148;  Logan  v.  West- 
ern U.  Teleg.  Co.  84  111.  468;  Mentsser  v. 
Western  U.  Teleg.  Co.  93  Iowa,  752,  28  L.  R. 
A.  72,  62  N.  W.  1.  The  following  text  writ- 
ers al  so  assert  and  maintain  that  such  dam- 
ages may  be  recovered:  Shearm.  &  Redf. 
Necr.  p.  692,  §  605;  Thompson,  Electricity,  § 
379;  3  Sutherland,  Damages,  §§  975-980,  in- 
clusive; Sedgw.  Damages,  §  894.  Prior  to 
the  decision  of  the  Reese  Case,  the  question 
here  involved  was  an  open  one  in  this  juris- 
diction, and  I  am  not  convinced  that  the 
court,  for  the  reasons  expressed  in  the  ma- 
jority opinion,  should  at  this  late  date  de- 
part from  the  doctrine  asserted  and  enforced 
in  that  case.  Nothing  is  to  be  gained  by 
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courts  of  last  resort  in  overruling  their  de- 
cisions, especially  when  the  same  have  stood 
as  the  settled  law  for  a  long  period  of  time, 
unless  it  is  evident  that  they  are  radically 
wrong  or  operate  unjustly.  The  Reese 
Case,  123  Ind.  294,  7  L.  R.  A.  583,  24  N.  E. 
163,  as  wa.ha.ve  shown,  is  well  supported  by 
the  decisions  of  other  courts  and  by  eminent 
text  writers,  and  a  settled  rule  of  law  of 
this  state  should  not  be  abrogated  simply  be- 
cause there  may  be  a  conflict  in  the  authori- 
ties. Not  only  does  the  majority  opinion 
overrule  the  case  in  question,  but  it  neces- 
sarily results  in  overthrowing  the  decision 
in  Renihan  v.  Wright,  125  Ind.  536,  9  L.  R. 
A.  514,  25  N.  E.  822.  The  defendants  in  the 
latter  case  were  undertakers  and  funeral  di- 
rectors, who  had  been  employed  by  the  plain- 
tiffs to  safely  keep  in  a  secure  vault  the 
body  of  their  dead  daughter.  They  violated 
their  contract  with  the  plaintiffs  by  allow- 
ing the  body  to  be  buried  at  some  place  un- 
known to  the  parents,  which  place  the  de- 
fendants refused  to  disclose.  The  trial 
court  in  that  case  charged  the  jury  that  in 
the  assessment  of  damages  they  might  take 
into  consideration  the  mental  anguish  which 
the  parents  had  suffered  on  account  of  the 
matters  set  out  in  their  complaint.  The 
charge  on  appeal  was  sustained,  the  court 
holding  that  "where  a  person  contracts,  up- 
on a  sufficient  consideration,  to  do  a  partic- 
ular thing,  the  failure  to  do  which  may  re- 
sult in  anguish  and  distress  of  mind  on  the 
part  of  the  other  contracting  party,  he  is 
presumed  to  have  contracted  with  reference 
to  the  payment  of  damages  of  that  charac- 
ter in  the  event  such  damages  accrue  by  rea- 
son of  the  breach  of  the  contract  on  his 
part."  As  a  result  of  the  holding  in  the 
case  at  bar,  it  would  follow  that  where  a 
devoted  husband  or  father  employed  an  un- 
dertaker to  prepare  the  body  of  his  deceased 
wife  or  daughter,  as  the  case  might  be,  for 
interment,  and  the  latter,  instead  of  carry- 
ing out  his  contract,  should  deliver  the  body 
over  to  a  medical  college,  where  it  was  dis- 
sected, there  could  be  no  recovery  by  the 
husband  or  father  for  the  great  mental  an- 
guish and  pain  which  he  necessarily  would 
suffer  by  reason  of  the  brutal  conduct  of  the 
undertaker  in  disposing,  as  he  did,  of  the 
remains  of  the  beloved  wife  or  daughter. 
Apain,  upon  another  view  of  the  question,  a 
railroad  train  is  wrecked  upon  which  the 
husband  of  a  devoted  and  loving  wife  is  a 
passenger,  and  many  of  the  passengers  are 
killed  and  maimed,  which  is  disclosed  to  the 
wife  through  the  public  press.  Her  hus- 
band, however,  escapes  from  the  wreck  un- 
injured, and  immediately  telegraphs  her 
that  he  is  safe,  and  for  her  not  to  be  dis- 
turbed in  respect  to  his  safety.  The  tele- 
graph company  neglects  to  transmit  the 
message  to  the  wife,  although  it  is  aware  of 
its  importance.  The  wife  knows  that  her 
husband  is  a  passenger  on  the  ill-fated  train, 
the  wreck  of  which  she  has  been  apprised, 
and  fears  that  he  has  been  killed  or  maimed, 
and  of  course  suffers  great  anguish  of  mind, 
and  continues  to  suffer  the  same  until  she 
learns  of  her  husband's  safety,  all  of  which 
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la  due  to  the  neglect  of  the  telegraph  com- 
pany in  not  delivering  to  her  the  message 
sent  by  the  husband.  Under  the  harsh  rule 
asserted  in  this  case,  she  could  not  recover 
for  the  anguish  of  mind  which  she  suffered 
and  endured,  which  woujd  be  more  severe  to 
her,  perhaps,  under  the  circumstances,  than 
any  physical  injury  imaginable. 

It  is  said  that  the  common  law  is  not  suffi- 
ciently elastic  to  cover  such  cases,  but  the 
fault  is  not  so  much  in  the  inelasticity  of 
the  law  as  it  is  in  the  narrow  manner  in 
which  it  is  construed  and  judicially  applied 
to  a  given  state  of  facts.  The  judges  who 
construed  the  common  law,  when  at  a  loss 
for  a  precedent,  declared  one,  which  becomes 
controlling  in  the  future.  The  common  law 
certainly  can  be  made  to  reasonably  adapt 
itself  in  the  furtherance  of  justice  to  new 
•conditions  which  have  arisen  in  this  pro- 
gressive age.  It  was  well  said  by  Judge 
Deemer  in  Mentzcr  v.  Western  U.  Teleg,  Co, 
93  Iowa,  752,  28  L.  R.  A.  72,  62  N.  W.  1: 
"One  of  the  crowning  glories  of  the  common 
law  has  been  its  elasticity,  and  its  adapta- 
bility to  new  conditions  and  new  states  of 
fact.  It  has  grown  with  civilization,  and 
kept  pace  with  the  march  of  events,  so  that 
it  is  as  virile  to-day,  in  our  advanced  state 
of  civilization,  as  it  was  when  the  race  was 
emerging  from  the  dark  ages  of  the  past. 
Should  it  ever  fail  to  be  adjustable  to  the 
new  conditions  which  age  and  experience 
bring,  then  its  usefulness  is  over,  and  a  new 
social  compact  must  be  entered  into." 

It  is  argued  that  damages  for  mental  dis- 
tress cannot  be  recovered  at  common  law 
for  a  mere  breach  of  contract.  This  asser- 
tion may  be  said  to  be  true  as  a  general 
rule,  but,  like  all  such  rules,  it  is,  in  the 
administration  of  justice,  subject  to  reason- 
able exceptions.  In  fact,  there  is  ingrafted 
upon  the  rule  at  least  one  well-recognized 
exception,  namely,  a  roan  who  enters  into 
a  marriage  contract  is  presumed  to  know 
or  contemplate  that  he  is  dealing  with  the 
affections  and  feelings  of  the  woman  whom 
he  has  agreed  to  marry,  and,  if  he  violates 
his  contract,  that  she  will  be  subject  to  hu- 
miliation, mortification,  and  mental  an- 
'£uish.  In  an  action  by  her  against  him,  the 
'4aw  awards,  among  other  things,  damages 
/or  her  wronged  feelings.  In  cases  like  the 
one  at  bar,  courts  should  regard  the  subject- 
matter  of  the  contract.  Where  the  neglect- 
ed message  relates  solely  to  matters  of  prop- 
erty, the  common  law  affords  adequate  com- 
pensation. What  sound  reason  then  can  be 
said  to  exist  for  construing  the  law  so  as  to 
make  it  deny  the  liability  of  a  telegraph 
company  when  its  negligence  has  resulted 
in  inflicting  a  great  mental  shock  or  mental 
suffering  which  is  frequently  more  painful 
under  the  circumstances,  than  a  physical  in- 
jury possibly  could  be.  It  is  contended  that 
in  actions  arising  ex  delicto,  accompanied 
by  physical  injury,  damages  for  the  wound- 
ed or  injured  feelings  may  be  awarded,  but 
compensation  for  injury  to  the  feelings  is 
frequently  allowed  in  actions  where  the  mat- 
ter complained  of  is  unaccompanied  by  any 
physical  injury.  For  instance,  a  passenger 
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lawfully  on  a  train  is  by  the  railroad  com- 
pany's agent  wrongfully  ejected  from  the 
car,  or  rather  compelled  by  the  imperative 
orders  or  demands  of  the  conductor  in 
charge  of  the  train  to  leave  the  car.  In  an 
action  by  the  passenger  against  the  railroad 
company,  his  humiliation  or  injured  feel- 
ings, under  the  circumstances,  may  be  taken 
into  consideration  by  the  jury  in  the  assess- 
ment of  damages,  although  he  was  not 
touched  or  in  any  manner  sustained  a  physi- 
cal injury.  Such  is  also  the  rule  in  actions 
for  slander  or  libel.  Likewise  in  malicious 
prosecutions.  Fisher  v.  Hamilton,  49  Ind. 
341.  Also  in  actions  for  false  imprison- 
ment. Stewart  v.  Maddox,  63  Ind.  51.  The 
removal  of  the  body  of  a  deceased  child  from 
the  lot  where  it  was  lawfully  buried  to  a 
charity  lot  is  held  to  entitle  the  parent  of 
the  child  to  recover  against  the  party  re- 
moving the  body  for  injury  to  such  parent's 
feelings.  Meagher  v.  Drisooll,  99  Mass.  281, 
96  Am.  Dec  759.  A  widow  may  recover  for 
mental  anguish  and  nervous  shock  against 
a  person  who  unlawfully  mutilates  the  body 
of  her  dead  husband.  Larson  v.  Chase,  47 
Minn.  307,  14  L.  R.  A.  85,  50  N.  W.  238. 
See  also  Sutherland,  Damages,  §  979.  Dam- 
ages are  also  allowed  to  a  father  for  his 
wounded  feelings  in  an  action  by  him 
against  one  for  the  seduction  of  his  daugh- 
ter. 

From  the  above  cases  it  is  manifest  that 
damages  in  actions  of  tort  are  frequently  al- 
lowed for  mental  suffering  or  wounded  feel- 
ings although  there  is  no  physical  injury. 
In  cases  where  there  is  some  direct  and 
proximate  connection  between  the  wrongful 
act  and  the  injury  to  the  feelings,  whether 
the  action  is  connected  with  a  contract  or 
arises  out  of  tort,  the  allowance  of  damages 
for  injured  feelings  and  anguish  of  mind  is 
certainly  justifiable.  But  it  is  said  that,  in 
cases  like  the  one  at  bar,  the  damages  de- 
manded are  frequently  too  shadowy  and 
speculative  to  be  properly  measured.  If 
this  is  true,  it  is  equally  so  in  cases  of  tort. 
While  if  true  it  might  afford  reasons  for  re- 
quiring courts  to  closely  scrutinize  and  re- 
view the  verdicts  of  juries  returned  in  such 
cases,  but  it  represents  no  reason  for  an  en- 
tire abrogation  of  the  rule  for  which  I  con- 
tend. In  conclusion,  I  may  say  that  I  can- 
not sanction  a  rule  of  the  law  which  affirms 
that  a  telegraph  company,  where  it  neglects 
to  deliver  a  message  to  the  husband  that  his 
wife  is  dying,  or  to  a  father  that  his  son  is 
dead  and  will  he  buried  at  a  designated  time, 
is  not  responsible  except  for  mere  nominal 
damages.  Such  an  interpretation  of  the 
law  ought  not  to  be  sustained.  It  will  cer- 
tainly result  in  telegraph  companies  neg- 
lecting their  duties  in  sending  messages  of 
such  character  as,  under  the  decision  in  this 
case,  they  can  virtually  escape  with  impuni- 
ty. Without  further  extending  this  opinion 
by  the  citation  of  authorities  and  the  as- 
signment of  other  reasons  in  support  of  the 
rule  in  question,  I  conclude  that  the  Reese 
and  Renihan  Cases,  to  which  I  have  referred 
ought  not  to  be  overruled,  and  thai  the 
judgment  below  should  be  affirmed* 
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STATE   of  Iowa 
v. 

Thomas  KING,  Appt. 
< Iowa ) 

1*  A  statute  providing;  for  the  punish- 
ment of  one  who,  being  confined  in  the 
penitentiary,  breaks  such  prison  and  escapes 
therefrom,  does  not  apply  to  an  escape  from 
a  state  quarry  2  miles  from  the  prison,  to 
which  the  prisoner  has  been  taken  to  work. 

S.  Breaking;  a  prison  Is  not  effected  by 
a  prisoner's  concealing;  himself  In  a 
crevice  In  a  stone  quarry  to  which  he  has 
been  taken  to  work,  nntll  the  guards  with- 
draw, and  then  walking  forth  without  im- 
pediment, although  to  aid  the  concealment  a 
cover  is  placed  over  the  crevice,  which  is  re- 
moved when  the  escape  is  effected. 

(October  1,  1901.) 

APPEAL  by  defendant  from  a  judgment  of 
the  District  Court  for  Jones  County 
convicting  him  of  breaking  and  escaping 
from  the  penitentiary  at  Anamosa.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Mr.  B.  E.  Rninenart,  for  appellant: 

The  quarry  is  not  a  part  of  the  peniten- 
tiary within  the  meaning  of  8  4897,  for  the 
reason  that  the  necessary  force  to  effect  a 
breaking  must  be  applied  on  the  peniten- 
tiary proper. 

It  is  not  a  crime  to  climb  over  tlie  wall  of 
a  prison,  but  only  an  escape. 

Rest  v.  Hasicell,  Russ,  &  R.  C.  C.  458. 

There  must  be  actual  breaking,  and  not 
such  as  is  implied  by  construction  of  law. 

11  Am.  &  Eng.  Enc.  Law,  2d  ed.  8  4,  p. 
303. 

Statutes  in  derogation  of  the  common  law 
are  strictly  construed.  An  escape  has  never 
been  considered  at  common  law  to  be  a  fel- 
ony. 

11  Am.  &  Eng.  Enc  Law,  2d  ed.  p.  296. 

Mr.  Charles  A.  Tan  Vleck,  for  appel- 
lee: 

The  quarry  being  a  part  of  the  prison 
property  belonging  to  the  state,  a  breaking 
and  escape  therefrom  is  a  breaking  such 
prison  and  escape. 

1  Russell,  Grimes,  6th  ed.  p.  899. 

Breach  of  prison  is  an  unlawful  escape 
out  of  prison. 

Bouvier,  Law  Diet.;  Wharton,  Crim.  Law, 
759.     . 

Escape  from  a  house  of  correction  by  ty- 
ing two  ladders  together,  and  placing  them 
against  the  wall  of  the  yard,  was  a  prison 
breach. 

Rem  v.  Baewell,  Russ.  &  R.  C.  C.  458 ; 
Randall  v.  State,  53  N.  J.  L.  490,  22  Atl. 
46. 

Note. — On  the  necessity  of  the  actual  break- 
Ing  of  an  Inclosure  to  constitute  a  prison  breach 
the  above  case  seems  to  be  a  novel  one.  In  this 
particular  the  case  suggests  that  of  State  v. 
Crawford  (N.  D.)  46  L.  R.  A.  312,  where  the 
question  was  as  to  what  breaking  and  enter- 
ing would  constitute  burglary. 
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Mr.  Charles  W.  Mnllan,  Attorney  Gen- 
eral, also*  for  appellee, 

Ladd,  J.,  delivered  the  opinion  of  the 
court: 

The  appellant*  while  a  prisoner  in  the 
penitentiary  at  Anamosa  for  a  period  less 
than  life,  was  taken,  with  about  eighty  oth- 
er convicts,  to  work  in  the  stone  quarries, 
situated  about  2  miles  northwest  of  the  pris- 
on proper,  owned  and  operated  by  the  state 
under  the  supervision  of  the  warden.  When 
returning  from  dinner,  he  and  another 
dropped  into  a  natural  crevice  in  the  rock, 
the  opening  to  which  was  thereupon  covered 
by  one  of  their  companions.  They  were  soon 
missed  by  the  guards,  and,  as  the  quarry 
was  watched  for  some  time,  must  have  re- 
mained there  for  nearly  two  days,  and  then 
removed  the  covering  and  departed.  That 
the  accused  escaped  from  custody  is  con- 
ceded, but  it  is  insisted  that  there  was  no 
breaking.  The  statute  under  which  the  in- 
dictment was  returned  reads:  "If  any  per- 
son confined  in  a  penitentiary  for  any  less 
period  than  for  life  breaks  such  prison  and 
escapes  therefrom,  he  shall  be  imprisoned  in 
such  penitentiary  for  a  term  not  exceeding 
five  years,  to  commence  from  and  after  the 
expiration  of  the  original  term  of  his  im- 
prisonment." Code,  §  4897.  It  will  be  ob-, 
served  that  the  offense  described  is  not  a 
breaking  and  escape  from  prison  generally. 
The  words  "such  prison"  inevitably  refer 
back  to  "penitentiary,"  and  it  is  the  break- 
ing and  escape  from  that  prison  only  which* 
is  denounced  by  this  statute.  If  this  were? 
not  true,  there  would  have  been  no  occasion 
for  the  enactment  of  the  section  following, 
relating  to  jail  breaking.  The  argument  of 
the  state,  then,  in  so  far  as  based  on  the  va- 
rious definitions  of  "prison,"  is  not  perti- 
nent to  the  case.  As  said,  these  stone  quar- 
ries are  about  2  miles  from  the  penitentiary, 
and  nothing  in  this  record  or  the  statutes 
indicates  that  they  are  included  therein  aa 
a  part  of  it.  Indeed,  8  5707  of  the  Code,  in 
authorizing  the  warden  to  work  convicts 
therein,  describes  them  as  the  state  stone 
quarries  near  the  penitentiary.  Whether 
they  might  have  been  included  need  not  be 
considered.  It  is  enough  that  the  statute 
treats  them  as  near  to,  but  not  a  part  of, 
the  penitentiary,  and  there  is  no  evidence  to 
the  contrary.  But,  if  the  quarries  were  to 
be  regarded  as  a  part  of  the  particular  pris- 
on described,  it  does  not  follow  that  there 
was  a  breaking.  These  men  merely  con- 
cealed themselves  from  the  guard  until  the 
latter  withdrew,  and  then  walked  forth  from 
the  quarries  without  any  impediment  what- 
ever. The  acts  constituting  the  breaking  of 
a  prison  are  not  different  from  those  essen- 
tial to  be  shown  in  establishing  burglary  or 
other  criminal  breaking,  save,  possibly,  in 
the  direction  from  which  applied.  Randall 
v.  State,  53  N.  J.  L.  488.  22  Atl.  46.  Some- 
thing must  be  done  tending  to  open  a  way 
through  confining  walls  or  other  obstruo* 
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tions  to  free  entrance  or  exit.  By  getting 
in  or  out  of  the  crevice,  or  causing  the  cov- 
ering to  be  placed,  or  in  removing  it,  the  de- 
fendant neither  broke  away  from  nor 
through  any  obstruction  whatever  to  his 
confinement  in  the  prison.  He  merely 
eluded  temporarily  the  personal  custody  of 
the  guards,  and  when  he  stepped  from  the 
hole  in  the  rock  it  was  at  precisely  the  same 
place  he  had  left  when  entering,  with  no 
physical  obstacle  to  his  freedom  removed, 
save  in  the  departure  of  the  guards.  His 
escape  was  accomplished  by  stratagem,  not 
by  force.  It  is  the  same  as  though  he  had 
concealed  himself  under  cover  in  his  cell, 
or  one  of  the  corridors,  and  the  attendant, 
not  observing  him,  had  left  the  door  open, 
and  he  had  walked  out.  This  would  be  an 
escape,  but  no  one  would  contend  that  mere 
hiding  constituted  a  breaking.  It  has  long 
been  settled  that  there  must  be  some  appli- 
cation of  force, — an  actual  breaking,  not 
merely  constructive, — to  constitute  a  prison 
breach.  See  Rex  v.  Haswell,  Rubs.  &  R.  C. 
G.  458;  11  Am.  &  Eng.  Enc  Law,  2d  ed.  p. 
303;  Randall  v.  State,  63  N.  J.  L.  488,  22 
Atl.  46.  Hiding  within  was  not  breaking 
out.  Eluding  the  guards  by  stratagem  was 
not  an  interference  dv  force  with  the  natural 
or  artificial  prison  barriers  to  escape.  As 
there  was  no  breaking  within  the  meaning 
of  the  law,  the  jury  should  have  been  di- 
rected to  return  a  verdict  for  the  defendant. 
Reversed* 


Jennie  IVES,  by  Next  Friend,  Appt., 

v. 

William  WELDEN. 


( Iowa, 


) 


1.  A  merchant  who  sills  a  Jus;  with 
STAsollne  for  a  customer  without  complying 
with  the  statute  providing  thst  no  gasoline 
shell  he  sold  until  the  package  containing  it 
has  been  marked  "gasoline"  Is  liable  for  in- 
juries to  a  member  of  the  customer's  family  by 
its  explosion  when  she  attempts  to  use  It  be- 
lieving it  to  be  kerosene. 

ft.  A  child  Injured  by  explosion  of  s>aa- 
oline  which  she  attempts  to  use  believing  It 
to  be  kerosene  is  not,  in  an  action  to  hold 
the  merchant  who  sold  It  liable  for  the  Injury, 
affected  by  the  negligence  of  her  father,  who, 
with  knowledge  of  Its  character,  permits  her 
to  use  it,  or  falls  to  warn  her  of  the  danger. 


(October  5,  1901.) 


APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Hardin  County  in 
favor  of  defendant  in  an  action  brought  to 


recover  damages  for  personal  injuries  al- 
leged to  have  been  caused  by  defendant's 
negligence.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  H.  I*.  Haff  and  Wesley  Max- 
tin,  for  appellant : 

Contributory  negligence  of  the  father  is 
no  bar  to  a  recovery  by  the  plaintiff. 

Wymore  v.  Mahaska  County,  78  Iowa, 
306.  6  L.  R.  A.  545,  43  S.  W.  264;  Little  v. 
Hackett,  116  U.  S.  366,  29  L.  ed.  652,  6  Sup. 
Ct.  Rep  391 ;  Chicago  Q.  W.  R.  Co.  v.  KotoaU 
ski,  34  C.  C.  A.  1,  92  Fed.  310;  Black,  Law 
&  Pr.  in  Accident  Cases,  ed.  1900,  f  338; 
Payne  v.  Humeston  d  8.  R.  Co.  70  Iowa,  588, 
31  N.  W.  880;  Union  P.  R.  Co.  v.  McDon- 
ald, 152  U.  S.  262,  38  L.  ed.  434,  14  Sup.  Ct. 
Rep.  619. 

Unless  the  clerk  complied  with  the  plain 
provisions'of  the  law  his  act  was  negligence 
per  se,  and  the  delivery  of  the  gasoline 
without  compliance  with  the  statutory  re- 
quirement could  not  have  been  in  good  faith. 

The  statute  imposes  a  duty  upon  the  de- 
fendant, a  failure  to  discharge  which  con- 
stitutes negligence.  Proof  of  such  failure 
establishes  one  of  the  conditions  essential 
to  the  plaintiff's  right  of  recovery. 

Dodge  v.  Burlington,  C.  R.  d  M.  River  R. 
Co.  34  Iowa,  279;  Ford  v.  Chicago,  R.  L  d 
P.  R.  Co.  91  Iowa,  179,  24  L.  R.  A.  657,  59 
N.  W.  5,  106  Iowa,  85,  75  N.  W.  650;  Bala 
v.  Chicago,  R.  L  d  P.  R.  Co.  86  Iowa,  684, 
52  N.  W.  664;  Tobey  v.  Burlington,  C.  R.  d 
N.  R.  Co.  94  Iowa,  265,  33LKA.  496,  62 
N.  W.  761;  Black,  Law  &  Pr.  in  Accident 
Cases,  ed.  1900,  ff  22,  212. 

To  render  a  person  liable  in  an  action  for 
negligence  it  is  not  necessary  that  he  should 
have  foreseen  the  identical  injury  for  which 
recovery  is  sought. 

Hazzard  v.  Council  Bluffs,  79  Iowa,  106, 
44  N.  W.  219. 

The  mere  fact  that  some  other  cause  oper- 
ates with  the  negligence  of  the  defendant  to 
produce  the  injury  complained  of  does  not 
relieve  the  defendant  from  liability. 

Gould  v.  Bohermer,  101  Iowa,  688,  70  N. 
W.  697;  Pratt  ▼.  Chicago,  R.  I.  d  P.  R.  Co. 
107  Iowa,  292,  77  N.  W.  1064. 

If  a  person  negligently  markets  a  sub- 
stance hurtful  to  health,  in  such  form  or 
with  such  representation  as  to  its  identity 
or  properties  as  to  justify  the  belief  that  it 
is  harmless,  the  vendor  is  liable  to  any  per- 
son injured  thereby  while  using  the  same  for 
an  apparently  suitable  purpose.  It  is  im- 
material, in  such  case,  whether  the  injured 
person  holds  a  contractual  relation  to  the 
vendor,  or  how  often  the  article  is  resold. 

Thomas,  Neg.  ed.  1895,  730;  Thomas  v. 
Winchester,  6  N.  Y.  397,  67  Am.  Dec.  455. 


Nora. — For  other  cases  in  this  series  as  to 
liability  for  negligence  in  sale  or  manufacture  of 
dangerous  articles,  see  Schubert  v.  J.  R.  Clark 
Co.  (Minn.)  15  L.  B.  A.  818,  and  note;  Heiser 
v.  Klngsland  &  D.  Mfg.  Co.  (Mo.)  15  L.  B.  A. 
821 ;  State  use  of  Hart  love  v.  Fox  (Md.)  24  L. 
B.  A.  679;  Lewis  v.  Terry  (Cal.)  81  L.  B.  A. 
220;  Smith  v.  Clarke  Hardware  Co.  (Oa.)  39  L. 
B.  A.  607 ;  and  Tyler  v.  Moody  (Ky.)  ante,  417. 

As  to  liability   for  failure  to  label   poison, 
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causing  death  of  child,  see    Wise    v.    Morgan 
(Tenn.)  44  L.  B.  A.  548. 

As  to  Imputing  negligence  of  parent  to  child, 
see  note  to  Chicago  City  R.  Co.  v.  Wilcox  (III.) 
21  L.  B.  A.  76 ;  also  Bottoms  v.  Seaboard  &  B. 
B.  Co.  (N.  C.)  25  L.  B»  A.  784 ;  Atlanta  &  a 
Air  Line  B.  Co.  v.  Gravltt  (Ga.)  26  L.  B.  A. 
553;  Both  v.  Union  Depot  Co.  (Wash.)  81  L. 
B.  A.  855 ;  and  Ploof  v.  Burlington  Traction  Ge. 
(Vt)  43  L.  B.  A.  108. 


1901. 


IVEB  V.   WBLDEN. 


One  who  holds  himself  out  to  the  public 
as  a  caterer  is  liable  to  the  parties  who  par- 
take what  is  provided  for  them,  in  case  such 
parties  thereby  suffer  from  eating  unwhole- 
some food. 

Bishop  v.  Weber,  139  Mass.  411,  52  Am. 
Rep.  715,  1  N.  E.  154;  Bott  v.  Pratt,  33 
Minn.  323,  53  Am.  Rep.  47,  23  N.  W.  237; 
Osborne  v.  McMasters,  40  Minn.  103,  41  N. 
W.  543. 

Messrs.  Albrook  A  Lundj  and  G.  M. 
If  agio  for  appellee. 

Sherwin,  J.,  delivered  the  opinion  of  the 
-court: 

The  plaintiff  was  burned  by  the  explosion 
of  gasoline  which  the  was  using  for  starting 
4i  fire,  supposing  it  to  be  kerosene  oil.  She 
was  at  the  time  about  fifteen  years  of  age, 
a,  member  of  her  father's  family,  and  assist- 
ing in  the  general  housework.  A  short  time 
before  she  was  injured,  her  father  went  to 
the  defendant's  store  with  a  jug,  which  he 
testified  he  directed  the  clerk  to  fill  with 
kerosene  oil.  As  a  matter  of  fact,  undis- 
puted, the  clerk  filled  it  with  gasoline,  and 
did  not  label  it  as  required  by  statute  (5 
2505).  The  jug  was  taken  home  by  the 
father,  and  the  plaintiff,  supposing  that  it 
•contained  kerosene  oil,  poured  some  of  its 
contents  into  a  small  can,  and  from  there 
into  the  stove.  She  then  lit  it,  when  it  ex- 
ploded, and  set  fire  to  her  clothing.  The 
evidence  is  conflictine  whether  the  father 
ordered  gasoline  or  kerosene.  The  defend- 
ant claims  that  he  ordered  gasoline.  But, 
as  we  view  the  matter,  it  does  not  material- 
ly affect  this  case  one  way  or  the  other. 
8ection  2505  of  the  Code  provides  that  "no 
gasoline  shall  be  sold,  given  away,  or  deliv- 
ered to  any  person  in  this  state  until  the 
package,  cask,  barrel,  or  vessel  containing 
the  same  has  been  marked  'gasoline.' "  This 
statute  is  evidently  for  the  protection  of  all 
persons  in  the  state.  It  is  to  warn  all  that 
the  substance  they  are  handling  is  danger- 
ous, and  that  its  use  requires  extreme  care. 
If  the  plaintiff's  father  had  been  injured  by 
the  use  of  the  gasoline,  it  would  then  be  ma- 
terial, perhaps,  to  inquire  whether  he  or- 
dered gasoline  or  kerosene;  for,  if  he  knew 
what  the  jug  contained,  the  failure  to  label 
it  would  probably  not  constitute  negligence 
as  to  him.  But  we  have  no  such  case,  for 
it  is  absolutely  beyond  dispute  in  the  record 
that  the  plaintiff  herself  had  no  knowledge 
that  she  was  using  gasoline,  and,  further, 
that  the  jug  she  took  it  from  was  one  which 
was  used  for  kerosene,  and  for  that  alone. 
As  to  her,  then,  the  failure  to  label  the  jug 
as  required  by  law  was  negligence  per  se, 
because  it  was  a  violation  of  a  statutory  re- 

Juireraent  that  it  be  marked  "gasoline"  be- 
ore  delivery  to  any  person.  Dodge  v.  Bur- 
lington, C.  R.  d  M.  River  R.  Co.  34  Iowa, 
279;  Ford  v.  Chicago,  R.  I.  &  P.  R.  Co.  91 
Iowa,  179,  24  L.  R.  A.  657,  59  N.  W.  5; 
Tobojr  v.  Burlington,  C.  R.  &  N.  R.  Co.  94 
Iowa,  256,  33  L.  R.  A.  496,  62  N.  W.  761 ; 
1  Shearm.  &  Redf.  Nepr.  S  13.  The  trial  court 
instructed  the  jury  on  the  theory  that,  if 
the  father  knew  that  the  jug  contained  gaso- 
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line,  and  was  negligent  in  permitting  the 
plaintiff  to  use  it,  or  in  not  informing  her 
of  the  fact,  such  negligence  on  his  part 
would  defeat  her  recovery.  In  so  instruct- 
ing there  is  error.  It  has  long  been  the  set- 
tled law  of  this  state  that  the  negligence  of 
the  parents  cannot  be  imputed  to  the  child. 
Wymore  v.  Mahaska  County,  78  Iowa,  306, 
6LR.A.  545,  43  N.  W.  264;  Bradshaw  v. 
Fratier  (Iowa)  85  N.  W.  752.  Whatever 
diversity  of  opinion  there  may  formerly  have 
been  among  the  courts  on  this  question,  it 
is  now  apparent  that  the  tendency  of  modern 
decisions  is  in  line  with  this  holding.  See 
1  Shearm.  &  Redf.  Neg.  5th  ed.  f  78.  In- 
structions 1,  3,  and  4  asked  by  the  plaintiff 
are  in  accord  with  this  holding,  and  jhould 
have  been  given. 

For  the  error  pointed  out,  the  judgment  is 
reversed. 


Addie  CHERRY,  Appt^ 
v. 

DES   MOINES   LEADER  et  ol. 
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A  verdict  nut  fee  directed  for  defend- 
ant in  the  absence  of  anything  to  show  111 
will  or  malice,  In  an  action  for  the  publica- 
tion in  a  newspaper  of  an  article  ridiculing  in 
exaggerated  and  uncomplimentary  terms  a 
public  entertainment  which  is  not  only  child- 
ish, but  ridiculous  In  the  extreme. 

(May  28, 1901.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Polk  County  in 
favor  of  defendants  in  an  action  to  recover 
damages  for  the  alleged  publication  of  a  li- 
bel.   Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  W.  B.  Crosby  and  Spurrier  dfc 
Maxwell,  for  appellant: 

A  libel  is  a  malicious  defamation  of  a 
person  by  any  printing,  writing,  sign,  figure, 
representation,  or  effigy  tending  to  provoke 
him  to  wrath,  and  expose  him  to  public 
hatred,  contempt,  or  ridicule,  or  to  deprive 
him  of  the  benefits  of  public  confidence  and 
social  intercourse. 

Iowa  Stat.  §  5086. 

This  definition  is  applicable  in  a  civil  ac- 
tion for  the  recovery  of  damages. 

Call  v.  Larabee,  60  Iowa,  212,  14  N.  W. 
237 ;  Stewart  v.  Pierce,  93  Iowa,  136,  61  N. 
W.  388 ;  H alley  v.  Gregg,  74  Iowa,  564,  38 
N.  W.  416;  Mosnat  v.  Snyder,  105  Iowa, 
500,  75  N.  W.  356. 

To  establish  a  qualified  privilege  the  de- 
fendant must  show  that  ne  believed  the 
published  statements  to  be  true. 

Nora. — For  earlier  cases  In  this  series  as  to 
libel  or  slander  by  expressing  opinions  or  com- 
ment without  misstating  facts,  see  St.  James 
Military  Academy  v.  Galser  (Mo.)  28  L.  R.  A. 
667,  and  note;  and  Dow  ling  v.  Livingstone 
(Mich.)  32  L.  R.  A.  104. 

As  to  words  tending  to  bring  one  Into  rfdicnlt 
or  contempt,  see  cases  In  note  to  Morey  v.  Morn- 
ing Journal  Asso.  (N.  Y.)  9  L  B.  A.  on  page  623. 
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State  v.  Hastens,  109  Iowa,  656,  47  L.  R. 
A.  223,  80  N.  W.  1063. 

The  publication  in  a  newspaper  of  false 
and  defamatory  matter  is  not  privileged  be- 
cause made  in  good  faith  as  a  matter  of 
news. 

Newell,  Slander  &  Libel,  2d  ed.  p.  395. 
The  question  whether  the  occasion  is  such 
as  to  rebut  the  inference  of  malice  if  the 
communication  be  bona  fide  is  one  of  law 
for  the  court,  but  whether  bona  fides  exist 
is  one  of  fact  for  the  jury,  and  the  jury  may 
find  the  existence  of  actual  malice  from  the 
language  of  the  communication  itself,  as 
well  as  from  intrinsic  evidence. 

Bacon  v.  Michigan  C.  R.  Co.  55  Mich. 
224,  54  Am.  Rep.  372,  21  N.  W.  324;  Nich- 
ols v.  Eaton,  110  Iowa,  509,  47  L.  R.  A. 
433,  81  N.  W.  792. 

Mr.  Janes  €•  Hume,  for  appellees: 

The  article  complained  of  was  a  privileged 
publication. 

Rector  v.  Smith.  11  Iowa,  302;  Mayo  v. 
Sample,  18  Iowa,  306 ;  Smith  y.  Howard,  28 
Iowa,  51;  Mott  v.  Dawson,  46  Iowa,  533; 
Long  v.  Peters,  47  Iowa,  239 ;  Bays  v.  Hunt, 
60  Iowa,  251,  14  N.  W.  785;  Mielens  v. 
Quasdorf,  68  Iowa,  726,  28  N.  W.  41 ;  Rain- 
bow v.  Benson,  71  Iowa,  301,  32  N.  W.  352; 
Hawk  y.  Evans,  76  Iowa,  593,  41  N.  W.  368 ; 
Comfort  v.  Young,  100  Iowa,  627,  69  N.  W. 
1032;  Hollenbeck  y.  Hall,  103  Iowa,  214,  39 
L.  R.  A.  734,  72  N.  W.  518;  Hollenbeck  v. 
Ristine,  105  Iowa,  488,  75  N.  W.  355; 
Clifton  v.  Lange,  108  Iowa,  472,  79  N.  W. 
276;  State  v.  Haskins,  109  Iowa,  656,  47  L. 
R.  A.  223,  80  N.  W.  1063 ;  Nichols  y.  Eaton, 
110  Iowa,  509,  47  L.  R.  A.  483,  81  N.  W. 
792;  Loomis  v.  Des  Moines  News  Co.  110 
Iowa,  516,  81  N.  W.  790;  State  v.  Keenan 
(Iowa)  82  N.  W.  792;  Hulbert  v.  New  Non- 
pareil Co.  (Iowa)  82  N.  W.  928. 

The  following  subjects  have  been  held  to 
be  legitimate  subjects  of  newspaper  com- 
ment and  criticism: 

A  book  and  its  author's  views. 

Cooper  v.  Stone,  24  Wend.  434. 

The  manager  of  an  Italian  opera. 

Fry  y.  Bennett,  28  N.  Y.  324. 

A  clergyman  in  his  ministerial  duties. 

Shurtleff  v.  Stevens,  51  .Vt.  501,  31 
Am.  Rep.  698. 

A  teacher  of  stenography  who  advertised 
publicly  for  pupils. 

Press  Co.  v.  Stewart,  119  Pa.  584,  14  Atl. 
51. 

The  projector  of  a  railway  and  his  work. 

Crane  v.  Waters,  10  Fed.  619. 

The  "Cardiff  Giant,"  a  stone  image  of  a 
man,  exhibited  to  the  public. 

Oott  v.  Pulsifer,  122  Mass.  235,  23  Am. 
Rep.  322. 

A  public  dinner  served  by  a  caterer. 

Dooling  v.  Budget  Pub.  Co.  144  Mass.  258, 
69  Am.  Rep.  83.  10  N.  £.  809. 

A  public  building  being  erected  by  a  city. 

Bearce  v.  Bass,  88  Me.  521,  34  Atl.  411. 

A  flower  show. 

Oreen  v.  Chapman,  4  Bing.  N.  C.  92,  5 
Scott,  340. 

An  actor. 
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Reade  v.  Bwectzer,  6  Abb.  Pr.  N.  S.  9, 
note. 

Whether  or  not  a  publication  is  a  priv- 
ileged one  is  a  question  of  law  to  be  deter- 
mined by  the  court. 

Comfort  v.  Young,  100  Iowa,  627,  69  N. 
W.  1032;  Clifton  v.  Lange,  108  Iowa,  472, 
79  N.  W.  276;  Nichols  v.  Eaton,  110  Iowa, 
509,  47  L.  R.  A.  483,  81  N.  W.  792. 

The  editor  of  a  newspaper  has  the  right, 
if  not  the  duty,  of  publishing  for  the  infor- 
mation of  the  public  fair  and  reasonable 
comments,  however  severe  in  terms,  upon 
anything  which  is  made  by  its  owner  a  sub- 
ject of  public  exhibition,  as  upon  any  other 
matter  of  public  interest;  ana  such  a  pub- 
lication falls  within  the  class  of  privileged 
communications  for  which  no  action  can  be 
maintained  without  proof  of  actual  malice. 

Oott  v.  Pulsifer,  122  Mass.  238,  23  Am. 
Rep.  322. 

The  article  complained  of  being  a  privi- 
leged one,  does  it  contain  anything  that  i» 
libelous  per  set 

Words  ordinarily  slanderous  may  not  bo 
so  because  spoken  by  the  party  in  the  per- 
formance of  public  or  official  duty,  upon  a 
just  occasion,  and  without  malice. 
Mayo  v.  Sample,  18  Iowa,  306. 
No  defamatory  words  not  libelous  per  se 
are  actionable  without  extrinsic  aid ;  neither 
are  words  published  on  privileged  occasions. 
Where  the  words  are  not  actionable  per  se, 
special  damage  must  be  alleged;  and  proof 
of  such  damage  is  essential  to  the  cause  of 
action. 

Lucas  v.  Flinn,  35  Iowa,  9;  Achom  v. 
Piper,  66  Iowa,  694,  24  N.  W.  613;  8choU 
v.  Bradstreet  Co.  85  Iowa,  551,  52  N.  W. 
600;  Hollenbeck  v.  Ball,  103  Iowa,  214,  39 
L.  R.  A.  734,  72  N.  W.  518 ;  Hollenbeck  v. 
Ristine,  105  Iowa,  488,  76  N.  W.  355. 

Even  when  libelous  per  se,  if  special  dam- 
ages are  sought  to  be  recovered,  they  must 
be  alleged  and  proved. 
Hicks  v.  Walker,  2  G.  Greene,  440. 
And  even  so,  unless  the  special  damages 
are  the  natural  and  proximate  consequence 
of  the  libel,  they  cannot  be  recovered. 

Georgia  v.  Kepford,  45  Iowa,  48;  Irlbeck 
y.  Bierle,  84  Iowa,  47,  50  N.  W.  36. 

In  cases  not  libelous  per  se,  special  dam- 
ages, if  properly  pleaded  and  proved,  may  be 
recovered,  but  are  limited  to  those  which 
are  the  natural  and  proximate,  though  not 
the  necessary,  consequence  of  the  defama- 
tion. 

Hollenbeck  v.  Ristine,  105  Iowa,  488,  75 
N.  W.  355;  Terwilliger  v.  Wands,  17  N.  Y. 
54,  72  Am.  Dec.  420;  Woodruff  v.  Brad- 
street,  116  N.  Y.  217,  5  L.  R.  A.  555,  22  N. 
E.  354 ;  Dun  v.  Maier,  27  C.  C.  A.  100,  52  U. 
S.  App.  381.  82  Fed.  169. 

Plaintiff  did  not  sufficiently  plead  special 
damages. 

Pollard  v.  Lyon,  91  U.  8.  225,  23  L.  ed. 
308 ;  Fry  v.  McCord  Bros  95  Tenn.  678,  S3 
S.  W.  568 ;  Kansas  City,  M.  &  B.  R.  Oo.  v. 
Delaney,  102  Tenn.  289,  45  L.  R.  A.  600,  52 
S.  W.  151;  Cook  v.  Cook,  100  Mass.  194; 
Hollenbeck  v.  Ristine,  105  Iowa,  488.  75  N. 
W.  355. 
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When  the  matter  complained  of  is  privi- 
leged the  burden  of  proving  malice  lies  on 
the  plaintiff:  the  defendant  cannot  be 
called  upon  to  prove  that  he  did  not  act 
maliciously  until  some  evidence  of  malice, 
more  than  a  mere  scintilla,  has  been  adduced 
by  the  plaintiff. 

Newell,  Libel  &  Slander,  2d  ed.  p.  324; 
Mayo  v.  Sample,  18  Iowa,  306;  White  v. 
Nicholls,  3  How.  286,  11  L.  ed.  600;  Briggs 
v.  Garrett,  111  Pa.  404,  56  Am.  Rep.  274,  2 
Atl.  513;  Remington  v.  Congdon,  2  Pick. 
310,  13  Am.  Dec.  431 ;  Fowles  v.  Botcen,  30 
N.  Y.  20;  Lewis  v.  Chapman,  16  N.  Y.  309; 
Coogler  v.  Rhodes,  38  Fla.  240,  21  So.  109. 

Words  not  libelous  per  se  are  not  evidence 
of  malice, 

Bcholl  v.  Bradstreet  Co.  85  Iowa,  551,  52 
N.  W.  500;  Hollenbeck  v.  Hall,  103  Iowa, 
214,  39  L.  XL  A.  734,  72  N.  W.  518. 

Deemer,  J.,  delivered  the  opinion  of  the 
court: 

The  action  is  predicated  on  the  publica- 
tion of  the  following  article:  "Billy  Hamil- 
ton, of  the  Odebolt  Chronicle,  gives  the 
Cherry  Sisters  the  following  graphic  write- 
up  on  their  late  appearance  in  his  town: 
'£ffie  is  an  old  jade  of  50  summers,  Jessie 
a  frisky  filly  of  40,  and  Addie,  the  flower 
of  the  family,  a  capering  monstrosity  of  35. 
Their  long  skinny  arms,  equipped  with 
talons  at  the  extremities,  swung  mechani- 
cally, and  anon  waved  frantically  at  the 
suffering  audience.  The  mouths  of  their 
rancid  features  opened  like  caverns,  and 
sounds  like  the  waitings  of  damned  souls  is- 
sued therefrom.  They  pranced  around  the 
stage  with  a  motion  that  suggested  a  cross 
between  the  danse  du  ventre  and  fox  trot, — 
strange  creatures  with  painted  faces  and 
hideous  mien.  Effie  is  spavined,  Addie  is 
springhalt,  and  Jessie,  tne  only  one  who 
showed  her  stockings,  has  legs  with  calves 
as  classic  in  their  outlines  as  the  curves  of 
a  broom  handle.' "  The  defendants  pleaded 
that  plaintiff,  with  her  sisters,  were  en- 
gaged in  giving  public  performances,  hold- 
ing themselves  out  to  the  public  as  singers, 
dancers,  reciters,  and  comedians;  that  their 
performances  were  coarse  and  farcical, 
wholly  without  merit,  and  ridiculous;  that 
the  Des  Moines  Leader  is  a  newspaper  pub- 
lished in  the  city  of  Des  Moines,  which  the 
other  defendants  were  conducting,  and  that 
the  article  appeared  as  a  criticism  of  the 
performance  given  by  plaintiff,  and  to  ex- 
pose the  character  of  the  entertainment; 
that  it  was  written  in  a  facetious  and  satir- 
ical style,  and  without  malice  or  ill  will  to- 
wards plaintiff  or  her  sisters.  This  is  clear- 
ly a  plea  of  privilege,  and  the  direction  to 
the  jury  to  return  a  verdict  for  defendants 
was,  no  doubt,  on  the  theory  that  the  plea 
of  privilege  was  established.  That  it  was 
published  of  and  concerning  plaintiff  in  her 
role  as  a  public  performer  scarcely  admits 
of  a  doubt,  and  it  is  well  settled  that  the 
editor  of  a  newspaper  has  the  right  to  freely 
criticise  any  and  every  kind  of  public  per- 
formance, provided  that  in  so  doing  he  is 
not  actuated  by  malice.  In  other  words, 
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the  article  was  qualifiedly  privileged* 
Uott  v.  tulsifer,  122  Mass.  23b,  23  Am.  Hep. 
322;  Fry  v.  Bennett,  28  N.  Y.  324;  Shurileff 
v.  Stevens,  51  Vt.  501,  31  Am.  Rep.  698; 
Dooling  v.  Budget  Pub.  Co.  144  Mass.  258, 
59  Am.  Rep.  83,  10  N.  £.  809.  The  occasion 
was  such  that  the  presumption  of  malice 
arising  from  the  publication  is  rebutted, 
and  plaintiff,  in  order  to  recover,  must  prove 
actual  malice.  Nichols  v.  Eaton,  110  Iowa, 
509,  47  L.  R.  A.  483,  81  N.  W.  792.  By 
the  term  "actual  malice"  is  meant  personal 
spite  or  ill  will,  or  culpable  recklessness  or 
negligence.  Such  malice  may  be  shown  by 
extrinsic  evidence,  or  it  may  be  gathered 
from  tho  publication  itself.  Nichols  v. 
Eaton,  110  Iowa,  509,  47  L.R.  A.  483,  81 
N.  W.  792.  There  is  absolutely  no  evi- 
dence, outside  the  publication  itself,  tending 
in  any  manner  to  show  malice;  hence,  if 
malice  be  found,  it  must  be  from  the  article 
published.  Ordinarily  publication  of  such 
an  article  as  the  one  in  question  would  of 
itself  be  an  indicium  of  malice,  but  as  ap- 
plied to  the  facts  of  this  case,  we  do  not 
think  it  should  be  so  held.  Plaintiff  de- 
scribed the  entertainment  she  and  her  sis- 
ters gave,  in  part,  as  follows:  "These  en- 
tertainments are  concerts, — literary  enter- 
tainments. I  don't  sing  much.  The  others 
do.  I  have  recitations  and  readings;  recite 
and  read  in  costume.  In  feminine  costumes. 
Dresses  as  long  as  I  have  on,  or  shorter. 
I  don't  wear  short  dresses.  Sometimes  I 
have  worn  men's  clothes.  I  never  dance. 
I  recite  essays  and  events  that  have  hap- 
pened, I  have  written  up  of  my  own.  I  have 
none  of  them  with  me.  One  is  'The  Modern 
Young  Man;'  the  other,  'An  Event  that 
Happened  in  the  City  of  Chicago.'  I  sing 
an  Irish  song, — an  Irish  ballad;  also  a 
eulogy  on  ourselves.  It  is  a  kind  of  a  bal- 
lad composed  by  ourselves.  I  help  the  others 
sing  it.  I  have  forgotten  it.  It  is  about  an 
editor.  In  the  chorus  I  walked  a  little 
around  the  stage, — kind  of  a  fast  walk.  A 
cavalier  is  a  Spaniard,  I  believe.  I  repre- 
sent a  Spaniard.  That  is  given  in  the  act 
that  we  call  'The  Gypsy's  Warning.'  I 
wear  my  bicycle  bloomer  riff.  They  reach 
to  my  knees,  and  are  divided  Tike  leggings, — 
black  leggings  with  buttons  on  them.  I  wear 
a  blue  blouse, — a  blue  velvet  blouse.  Some- 
tiroes  red  and  sometimes  green.  I  have 
many  suits;  wear  then  in  turn.  The  leg- 
gings are  always  black.  In  the  chorus  I 
walked  a  little  around  the  stage, — kind  of 
fast  walk  or  a  little  run.  Had  on  different 
kind  of  clothes, — mostly  silk.  We  had  a  re- 
production of  the  performance  called  'Tril- 
by.' The  singing  of  Ben  Bolt  by  my  little 
sister.  I  would  come  in  and  hypnotize  her 
in  a  farce  way.  I  would  tell  the  audience 
that  I  would  hypnotize  her  while  she  would 
sing.  I  didn't  appear  at  any  show  without 
stockings.  My  little  sister  was  barefooted 
in  one  act, — in  very  long  dresses  to  her 
ankles.  She  also  appears  in  a  long  robe  in 
a  tableau  clinging  to  the  cross.  'Cherries 
ripe  and  cherries  red/  is  a  eulogy  song.  I 
was  not  asked  to  repeat  only  one  verse.  Q. 
What  is  the  verse?    A.    'Cherries  red  and 
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cherries  ripe,  the  cherries  they  are  out  of 
sight,  cherries  ripe  and  cherries  red,  Cherry 
Sisters  still  ahead.' "  The  defendants'  evi- 
dence regarding  the  character  of  the  per- 
formance is  in  part  as  follows:  "It  was  the 
most  ridiculous  performance  I  ever  saw. 
There  was  no  orchestra  there.  The  pianist 
left  after  the  thing  was  half  over.  She 
could  not  stand  the  racket  and  left.  There 
was  no  other  music,  except  vocal  music  from 
the  Cherrys.  They  had  a  drum,  and  I  think 
they  had  cymbals.  As  near  as  I  can  recol- 
lect, the  curtain  raised  at  the  beginning,  and 
the  Cherrys  appeared  and  gave  a  walk 
around  and  a  song.  I  think  it  was  'Ta,  ra, 
ra,  Boom  de  ay.'  They  read  essays  and  suns 
choruses  and  gave  recitations,  interspersed 
with  the  remarks  that,  if  the  boys  didn't 
stop,  the  curtain  would  go  down.  One 
young  man  brought  a  pair  of  beer  bottles 
which  he  used  as  a  pair  of  glasses.  They 
threatened  to  stop  the  performance  unless 
he  was  put  out,  but  he  was  not  put  out,  and 
they  didn't  stop.  When  the  curtain  went 
up  the  audience  shrieked  and  indulged  in 
catcalls,  and  from  that  time  one  could  hard- 
ly hear  verv  much,  to  know  what  was  go- 
ing on,  to  give  a  recital  of  it.  There  was  no 
bad  language  used,  however.  When  Jessie 
was  on  the  stage  she  appeared  in  the  Trilby 
act  in  bare  feet  and  short  dresses.  She  was 
asked  to  trim  her  toe  nails,  and  such  irrev- 
erent remarks  as  that.  She  appeared  more 
pleased  than  anything  else.  They  had  a 
washtub  scene.  I  think  Erne  and  Addie  ap- 
peared with  bare  arms  showing  to  the 
elbow,  whioh  was  quite  prominent.  They 
went  through  the  motions  of  washing, 
singing  at  the  time.  There  was  another 
piece  called  "The  Gpysy's  Warning.'  One 
of  the  sisters  appeared  in  a  male  cos- 
tume. Then  there  was  a  song,  'I  want 
to  be  an  editor,'  and  an  explanation,  ac- 
companying the  song,  that  an  editor  down 
at  Cedar  Rapids  insulted  them,  and  they 
made  him  pay  dearly  for  it.  The  song  was 
so  jumbled  up  one  could  hardly  make  any- 
thing out  of  it,  except,  'I  want  to  be  an  edi- 
tor, I  want  to  be  an  editor,'  whereupon  the 
audience  rose  as  one  man  and  called  on  me 
to  stand  up.  I  did  not  stand  up.  My  wife 
was  there.  While  Jessie  sang  this  she  was 
rolling  her  eyes  and  swaying  her  body.  I 
am  not  qualified  to  pass  an  opinion  upon  the 
merits  of  the  singing.  The  discord  was 
something  that  grated  on  one's  nerves. 
There  was  short  stepping  around  and  sway- 
ing of  the  body.  They  went  around  the 
stage  in  one  of  their  pieces, — I  cannot  say 
which, — sort  of  a*  mincing  gait,  shaking 
their  bodies  and  making  little  steps.  That 
is  what  made  me  describe  it  as  a  cross  be- 
tween the  donee  du  ventre  and  a  fox  trot. 
They  had  their  hands  in  front  of  them  and 
at  their  sides.  There  was  a  tableau  at  the 
close,  as  I  recollect.  Jessie  was  the  central 
figure  in  that  piece,  with  her  eyes  uplifted, 
red  lights,  and  so  on.  There  was  a  'Rock 
of  Ages.'  The  audience  was  talking  to  the 
women,  and  they  (the  Cherry  Sisters)  would 
talk  back.  They  would  say:  'You  don't 
know  anything.  You  have  not  been  raised 
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well,  or  you  would  not  interrupt  a  nice,  re- 
spectable show.'  Nobody  left  during  the 
performance  except  the  pianist."  In  the 
light  of  this  evidence,  and  some  other  that 
cannot  be  reproduced,  the  trial  court  directed 
a  verdict  for  the  defendants.  We  are  now 
asked  to  set  aside  its  order  on  the  theory 
that  the  question  of  malice  was  for  the  jury. 
This  is,  no  doubt,  the  correct  rule,  when 
there  is  any  substantial  evidence  of  actual 
malice,  either  in  the  publication  itself,  or  in 
the  facts  and  circumstances  surrounding  the 
transaction.  A  mere  scintilla  is  not  suffi- 
cient, however,  to  take  the  case  to  the  jury. 
The  evidence  should  raise  a  probability  of 
malice,  and  be  more  consistent  with  its  ex- 
istence than  its  absence.  When  the  occa- 
sion is  privileged  the  presumption  arises 
that  the  publication  was  bona  fide  and  with- 
out malice,  and  it  is  incumbent  on  plaintiff 
to  overcome  this  presumption.  If,  from 
defendant's  point  of  view,  strong  words 
seemed  to  be  justified,  he  is  not  to  be  held 
liable  unless  the  court  can  say  that  what  he 
published  was  to  some  extent,  at  least,  in- 
consistent with  the  theory  of  good  faith. 
These  rules  are  well  settled,  and  need  no 
citation  of  authorities  in  their  support.  One 
who  goes  upon  the  stage  to  exhibit  himself 
to  the  public,  or  who  gives  any  kind  of  a 
performance  to  which  the  public  is  invited, 
may  be  freely  criticised.  He  may  be  held  up 
to  ridicule,  and  entire  freedom  of  expression 
is  guaranteed  dramatic  critics,  provided 
they  are  not  actuated  by  malice  or  evil  pur- 
pose in  what  they  write.  Fitting  strictures, 
sarcasm,  or  ridicule,  even,  may  be  used,  if 
based  on  facts,  without  liability,  in  the  ab- 
sence of  malice  or  wicked  purpose.  The 
comments,  however,  must  be  based  on  truth, 
or  on  what  in  good  faith  and  upon  probable 
cause  is  believed  to  be  true,  and  the  matter 
must  be  pertinent  to  the  conduct  that  is 
made  the  subject  of  criticism.  Freedom  of 
discussion  is  guaranteed  by  our  fundamental 
law  and  a  long  line  of  judicial  decisions. 
As  said  in  the  Oott  Case,  122  Mass.  238,  23 
Am.  Rep.  322,  the  editor  of  a  newspaper  has 
the  right,  if  not  the  duty,  of  publishing,  for 
the  information  of  the  public,  fair  and  rea- 
sonable comments,  however  severe  in  terms, 
upon  anything  which  is  made  by  its  owner 
a  subject  of  public  exhibition,  as  upon  any 
other  matter  of  public  interest;  and  such  a 
publication  falls  within  the  class  of  priv- 
ileged communications,  for  which  no  action 
will  lie  without  proof  of  actual  malice.  See 
also  Eastwood  v.  Holmee,  1  Foot.  &  F.  347; 
Parts  v.  Levy,  9  C.  B.  N.  S.  342 ;  Donaghue 
v.  Gafiy,  53  Conn.  43,  2  Atl.  397;  Carr  v. 
Hood,  1  Campb.  355,  note.  Surely,  if  one 
makes  himself  ridiculous  in  his  public  per- 
formances, he  may  be  ridiculed  by  those 
whose  duty  or  right  it  is  to  inform  the  pub- 
lie  regarding  the  character  of  the  perform- 
ance. Cooper  v.  Stone,  24  Wend.  434. 
Mere  exaggeration,  or  even  gross  exaggera- 
tion, does  not  of  itself  make  the  comment 
unfair.  It  has  been  held  no  libel  for  one 
newspaner  to  say  of  another,  "The  most  vul- 
gar, ignorant,  and  scurrilous  journal  ever 
published    in   Great   Britain."      Heriot   v. 
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Stuart,  1  Esp.  437.  A  public  performance 
may  be  discussed  with  the  fullest  freedom, 
.and  may  be  subject  to  hostile  criticism  and 
hostile  animadversions,  provided  the  writer 
does  not  do  it  as  a  means  of  promulgating 
slanderous  and  malicious  accusations. 
O'Connor  ▼.  Sill,  60  Mich.  175,  27  N.  W.  13; 
Davis  v.  Duncan,  L  R.  9  C.  P.  396.  Ridicule 
is  often  the  strongest  weapon  in  the  hands 
of  a  public  writer;  and,  if  it  be  fairly  used, 
the  presumption  of  malice  which  would 
otherwise  arise  is  rebutted,  and  it  becomes 
necessary  to  introduce  evidence  of  actual 
malice,  or  of  some  indirect  motive  or  wish 
to  gratify  private  spite.  There  is  a  mani- 
fest distinction  between  matters  of  fact  and 
comment  on  or  criticism  of  undisputed  facts 
or  conduct.  Unless  this  be  true,  liberty  of 
speech  and  of  the  press  guaranteed  by  the 
Constitution  is  nothing  more  than  a  name. 
If  there  ever  was  a  case  justifying  ridicule 
and  sarcasm, — aye,  even  gross  exaggeration, 
— it  is  the  one  now  before  us.  According 
to  the  record,  the  performance  given  by  the 
plaintiff  and  the  company  of  which  she  was 
a  member  was  not  only  childish,  but  ridicu- 
lous in  the  extreme.  A  dramatic  critic 
should  be  allowed  considerable  license  in 
such  a  case.  The  public  should  be  informed 
as  to  the  character  of  the  entertainment, 
and,  in  the  absence  of  proof  of  actual  malice, 
the  publication  should  be  held  privileged. 
There  is  another  rule  of  general  application, 
now  well  known  to  the  profession,  that  is 
involved,  and  that  is  that  a  motion  to  direct 
a  verdict  should  be  sustained  when  it  clear- 
ly appears  to  the  trial  judge  that  it  would 
be  his  duty  to  set  aside  a  verdict  in  favor 
of  the  party  on  whom  the  burden  of  proof 
rests.  Meyer  v.  Houck,  85  Iowa,  310,  52 
N.  W.  235. 

Viewing  the  evidence  in  the  light  of  the 
rules  heretofore  announced/  and  remember- 
ing that  the  trial  court  had  the  plaintiff  be- 
fore it  and  saw  her  repent  some  of  the  per- 
formances given  by  her  on  the  stage,  we  are 
of  opinion  that  there  was  no  error  in  direct- 
ing a  verdict  for  the  defendants. 

Affirmed, 


DIAMOND  JO  LINE  STEAMERS  et  al., 

Appts., 

v. 

City  of  DAVENPORT. 

(114  Iowa,  432.) 

1.  The  condemnation  of  land  for  a 
pnbllo  wharf  Is  not  prevented  by  the  fact 
that  it  Is  already  In  use  by  a  common  carrier 
as  a  landing  place  In  connection  with  Its 
business  as  such  carrier. 

S.  Condemnation  by  a  city  of  land  for 
a  public  wharf  cannot  be  defeated  by  the 
fact  that  it  intends  to  grant  a  railroad  right 


of  way  oyer  the  property  sfter  It  has  acqulsed 
tHle. 

(October  2,  1801.) 

APPEAL  by  defendants  from  a  judgment 
of  the  District  Court  for  Scott  County 
in  favor  of  plaintiff  in  a  proceeding  to  con- 
demn real  estate  for  a  wharf  and  puWio 
landing.    Affirmed. 

* 

Statement  bv  Waterman,  J.: 
This  proceeding  was  originally  instituted 
by  the  city  of  Davenport  to  condemn  certain 
real  estate  belonging  to  defendants  for  a 
wharf  and  public  landing.  Commissioners 
were  duly  appointed,  who  appraised  the 
damages,  against  the  protest  of  the  Diamond 
Jo  Line  Steamers,  and  the  land  was  taken 
by  the  city.    The  steamer  company  appeals. 

Messrs.  Schmidt  *  Vollmer,  Header- 
son,  Hard,  Lenehan,  A  Kiesel,  and 
Kretzinffer,  Gallagher,  A  Rooney,  for 

appellants: 

The  right  of  eminent  domain  may  be  ex- 
ercised only  under  express  grant  or  neces- 
sary implication,  and  not  then  if  it  appears 
that  the  property  sought  to  be  taken  in  the 
exercise  of  the  right  is  in  fact  devoted  to, 
and  indispensable  for,  the  purposes  of  the 
corporation.  » 

2  Dill.  Mun.  Corp.  p.  680 ;  Hiokok  r.  Bine, 
23  Ohio  St.  523,  13  Am.  Rep.  255;  Re  Buf- 
falo, 68  N.  Y.  167 ;  Pittsburgh  Junction  R. 
Co.'s  Appeal,  122  Pa.  511,  6  Atl.  564;  Union 
Terminal  R.  Co.  v.  Kansas  City  Belt  R.  Co. 
9  Kan.  App.  281,  60  Pac  541;  Illinois  C. 
R.  Co.  v.  Chicago,  B.  d  N.  R.  Co.  122  111. 
473,  13  N.  E.%141;  Winona  d  St.  P.  R.  Co.  v. 
Watertoum,  4  S.  D.  323,  56  N.  W.  1077; 
Lake  Shore  d  M.  S.  R.  Co.  v.  New  York,  C. 
d  St.  L.  R.  Co.  8  Fed.  858;  St.  Paul  Union 
Depot  Co.  v.  St.  Paul,  30  Minn.  359,  15  N. 
W.  686;  Minneapolis  Western  R.  Co.  v. 
Minneapolis  d  St.  L.  R.  Co.  61  Minn.  502, 
63  N.  W.  1035;  Barre  R.  Co.  v.  Montpelier 
d  W.  River  R.  Co.  61  Vt.  1,  4  L.  R.  A.  785, 
17  Atl.  923;  Chicago,  M.  d  St.  P.  R.  Co.  v. 
Starkweather,  97  Iowa,  164,  31  L.  R.  A.  183, 
66  N.  W.  87;  Albia  v.  Chicago,  B.  d  Q.  R. 
Co.  102  Iowa,  624,  71  N.  W.  641. 

Unless  both  the  letter  and  the  spirit  of 
the  statute  relied  upon  clearly  confer  the 
claimed  power  it  cannot  be  exercised. 

IAgare  v.  Chicago,  139  111.  46,  28  N.  E. 
934;  Illinois  C.  R.  Co.  v.  Chicago,  B.  d  V. 
R.  Co.  122  111.  473,  13  N.  E.  141 ;  West  River 
Bridge  Co.  v.  Dix,  6  How.  508,  12  L.  ed.  535. 

The  method  by  which  title  was  acquired 
is  immaterial,  so  long  as  the  use  made  of 
the  land  is  a  public  one. 

Chicago,  M.  d  St.  P.  R.  Co.  v.  Starkweath- 
er, 97  Iowa,  159,  31  L.  R.  A.  183,  66  N.  W. 
87;  St.  Paul  Union  Depot  Co.  v.  St.  Paul, 
30  Minn.  359,  15  N.  W.  684;  Re  Providence 
d  W.  R.  Co.  17  R.  I.  324,  21  Atl.  965;  Eld- 
ridge  v.  Smith,  34  Vt.  484. 


Notb. — As  to  right  to  appropriate  property 
already  taken  for  public  use,  see.  In  this  series, 
netes  to  Barre  R.  Co.  v.  Montpelier  ft  W.  River 
B.  Co.  (Vt.)  4  L.  R.  A.  7*5  :  Cary  Library  v. 
Bliss  (Mass.)  7  L.  R.  A.  765 ;  and  Mifflin  Bridge 
Co.  v.  Juniata  County  (Pa.)  13  L.  R.  A.  431; 
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also  Butte.  A.  ft  P.  R.  Co.  v.  Montana  Union  R. 
Co.  (Mont.)  81  L.  R.  A.  298;  Chicago,  M.  ft 
8t.  P.  R.  Co.  v.  Starkweather  (Iowa)  81  L. 
R.  A.  1S3 ;  Re  Stewart  (Minn.)  33  L.  R.  A.  427 ; 
and  Mobile  &  O.  R.  Co.  v.  Postal  Teleg.  Cable 
Co.  (Tenn.)  41  L.  R.  A.  403. 


Iowa  Supreme  Coubt. 


Oct* 


The  grant  of  authority  to  appellant,  un- 
der the  general  laws  of  this  state,  to  en- 
gage in  the  business  of  transporting  persons 
and  property  on  the  Mississippi  river  and  its 
tributaries  and  the  storage  and  forwarding 
of  property,  carries  with  it  the  implied 
power  to  condemn  lands  for  the  necessities 
of  its  business  as  such  common  carrier. 

Elliott,  Railroads,  (41;  Chicago  Dock  d 
Canal  Co.  v.  Qarrity,  115  111.  168,  3  N.  £. 
448. 

Appellee  has  no  power  to  take  the  land  in 
question.  No  such  right  can  be  implied  from 
the  special  act  under  which  appellee  acts. 
S  999.  That  act  contains  only  a  general 
grant  of  power. 

Re  Boston  d  A.  R.  Co.  53  N.  Y.  574;  New 
York  C.dB.R.R.  Co.  v.  Metropolitan  Gas- 
light Co.  63  N.  Y.  326;  Re  Buffalo,  68  N.  Y. 
167. 

Land  already  legally  appropriated  to  a 
public  use  is  not  to  be  afterwards  taken  for 
a  like  use  unless  the  intention  of  the  legis- 
lature that  it  should  be  so  taken  has  been 
manifested  in  express  terms  or  by  neces- 
sary implication. 

Boston  d  M.  R.  Co.  v.  Lowell  d  L.  R.  Co. 
124  Mass.  370;  Housatonio  R.  Co.  v.  Lee  d 
H.  R.  Co.  118  Mass.  391. 

The  use  by  appellee  of  the  land  in  question 
will  supersede  and  defeat  appellants'  pres- 
ent use  of  the  land. 

The  proposed  wharf  will  be  under  the  ex- 
clusive control  and  jurisdiction  of  the  city 
authorities. 

The  lands  could  be  conveyed  by  the  ap- 
pellee, or  condemned  by  a  railroad  or  an- 
other steamboat  company,  to  the  destruction 
of  its  use  as  a  wharf  for  anybody. 

Wharfs  and  docks  at  which  vessels  may 
stop  to  receive  freight  and  passengers  are 
essential  to  its  business,  and  without  these 
facilities  the  corporation  would  fail  to  an- 
swer the  ends  for  which  it  was  organized. 

Chicago,  If.  d  St.  P.  R.  Co.  v.  Stark- 
weather, 97  Iowa,  159,  31  L.  R.  A-  183,  66 
N.  W.  87. 

Messrs.  Davison  ft  Lane,  George  W. 
Scott,  and  E.  M.  Sharon  for  appellee. 

Waterman,  J.,  delivered  the  opinion  of 
the  court: 

The  Diamond  Jo  Line  Steamers  is  a  cor- 
poration organized  for  pecuniary  profit  un- 
der the  general  incorporation  acts  of  the 
state.  The  nature  of  its  business,  as  stated 
in  its  articles,  is  "the  transporting  of  per- 
sons and  property  on  the  Mississippi  river 
and  tributaries  and  the  storage  and  for- 
warding of  property."  It  owns,  jointly 
with  the  estate  of  one  Richard  Gray,  de- 
ceased, a  tract  of  land  in  the  city  of  Daven- 
port 208  feet  wide  on  Front  street,  and  ex- 
tending south  148  feet,  at  which  point  it 
widens  to  the  west  20  feet,  and  thence  ex- 
tends further  south  the  full  width  of  228 
feet  to  "low-water  mark"  of  the  Mississippi 
river,  as  the  record  before  us  discloses.  In- 
asmuch as  no  question  is  made  by  counsel 
as  to  the  south  line  of  this  property,  and  no 
showing  with  relation  to  the  source  of  title, 
we  shall  accept  the  boundaries  given.  In 
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our  view  of  the  case,  it  makes  no  difference 
whether  the  tract  in  dispute  extends  to  low- 
water  mark,  as  claimed,  or  only  to  high-wa- 
ter mark,  which  this  court  has  fixed  as  the 
limit  of  private  ownership  on  navigable 
waters.  McManus  v.  Carmtchael,  3  Iowa,  1; 
Haight  v.  Keokuk,  4  Iowa,  199;  Ingraham  v. 
Chicago,  D.  d  M.  R.  R.  Co.  34  Iowa,  249. 
On  the  north  part  of  this  tract  is  a  build- 
ing used  by  plaintiff  for  a  warehouse.  The 
south  114.60  feet  is  open  ground,  which 
was  used  as  a  landing  and  wharf  for  plain- 
tiff's steamers.  The  city  of  Davenport  is 
acting  under  a  special  charter,  and  has 
power  to  acquire  land  by  condemnation  for 
a  public  landing.  Code,  $  999.  In  August, 
1898,  it  instituted  proceedings  to  condemn 
the  south  114.60  feet  of  plaintiff's  said  tract, 
together  with  contiguous  property  belonging 
to  others,  for  the  purpose  of  making  a  pub- 
lic landing  for  boats.  The  Diamond  Jo  Line 
Steamers  Company  protested  without  avail 
against  the  proceedings.  Damages  were 
duly  awarded,  and  the  land  taken.  No  ques- 
tion is  raised  here  as  to  the  amount  of  the 
damages  allowed.  The  contention  on  the 
part  of  the  appellant  is  that  the  property 
sought  to  be  taken  was  already  so  devoted 
to  public  service  as  to  protect  it  from  con- 
demnation for  another  public  use.  The  gen- 
eral rule  on  this  subject  is  that,  when  prop- 
erty has  been  devoted  to  public  use,  in  the 
sense  that  will  be  later  explained,  it  can- 
not be  taken  and  applied  to  another  conflict- 
ing public  use  by  the  exercise  of  the  power 
of  eminent  domain,  unless  by  authority  of 
the  legislature,  expressly  given  or  necessar- 
ily implied.  Chicago,  M.  d  St.  P.  R.  Co.  v. 
Starkircathcr,  97  Iowa,  159,  31  L.  R.  A.  183, 
66  N.  W.  87,  10  Am.  &  Eng.  Enc.  Law,  p. 
1052,  notes.  Here  arises  the  principal  ques- 
tion in  dispute.  Was  this  property  devoted 
to  public  use,  within  the  meaning  of  this 
rule?  Before  taking  up  the  facts,  it  may 
be  well  to  examine  the  law  on  the  subject. 
It  cannot  be  that  all  real  estate  is  exempt 
from  condemnation  which  the  owner  uses 
as  a  matter  of  choice  for  public  benefit.  If 
that  were  so,  the  real  estate  of  an  individual 
owner  of  a  line  of  stage  coaches  or  transfer 
wagons,  if  he  were  doing  business  as  a  com- 
mon carrier,  would  be  secured  against  the 
exercise  of  the  right  of  eminent  domain. 
Manifestly,  this  cannot  be  the  law.  "The 
true  criterion  by  which  to  judge  of  the  char- 
acter of  the  use  is  whether  the  public  may 
enjoy  it  of  right  or  by  permission  only. 
Olmsted  v.  Morris  Aqueduct,  47  N.  J.  L. 
311.  "If  the  company  may  abandon  its 
business,  and  sell  its  lands  by  an  absolute 
title,  without  any  responsibility  to  the  state, 
its  property  is  not  so  held  as  to  be  exempt 
from  condemnation."  Mills,  Em.  Dom.  S 
45.  Where  the  property,  by  its  use  will 
tend  incidentally  to  benefit  the  public,  af- 
fording additional  accommodations  for  busi- 
ness, and  commerce,  yet  this  is  not  sufficient 
to  bring  it  within  the  rule  of  property  de- 
voted to  public  use,  especially  where  the 
property  is  to  remain  under  private  control, 
and  no  ri^ht  to  its  use  or  to  direct  its  man- 
agement is  conferred  upon  the  public    Rs 
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Eureka  Basin  Warehouse  d  Mfg.  Co.  96  N. 
Y.  42.  The  mere  use  of  the  property  for 
public  purposes  is,  then,  not  enough  to  give 
the  exemption.  Such  property,  it  seems, 
must  be  impressed  with  a  trust  in  favor  of 
the  public,  so  that  the  tatter's  use  is  of  right, 
and  not  of  grace;  and  this  right  must  be  one 
that  cannot  be  defeated  or  destroyed  at  the 
owner's  will.  The  most  pertinent  case  to 
which  our  attention  has  been  called  is  Re 
Veto  York,  L.  d  W.  R.  Co.  99  N.  Y.  12,  1  N. 
E.  27,  in  which  plaintiff  sought  to  take  by 
condemnation  certain  real  estate  belonging 
to  the  defendant  and  which  was  used  by  the 
latter  in  connection  with  the  operation  of 
its  boats  on  the  northern  lakes.  The  same 
defense  as  here  was  set  up, — that  the  real 
estate  was  already  devoted  to  public  use  by 
the  steamboat  company.'  The  court  dis- 
posed of  the  issue  as  follows :  "It  is  further 
contended  that  the  property  sought  to  be 
taken  is  already  so  devoted  to  the  public 
use  as  to  protect  it  from  condemnation  to 
another  public  use.  The  proof  shows  that 
the  Union  Steamboat  Company  is  a  corpora- 
tion created  and  existing  under  the  laws  of 
this  state,  and  engaged  in  the  business  of 
carrying  by  water  passengers  and  freight  on 
the  great  lakes  of  the  north,  and  using  the 
property  in  question  as  a  dock  or  wharf  for 
the  landing  and  delivery  of  a  portion  of  its 
freight.  In  one  sense,  therefore,  the  prop- 
erty is  already  in  use  for  public  purposes, 
and  quite  as  much  so,  it  is  contended,  as  it 
will  or  can  be  when  devoted  to  the  uses  of 
the  petitioner.  Undoubtedly,  the  facts  bring 
us  to  the  inquiry  whether  the  use  of  corpor- 
ate property  for  the  public  convenience,  and 
for  purposes  of  a  quasi  public  character,  is 
suflicient  to  protect  it  from  the  grasp,  under 
the  right  of  eminent  domain,  of  another  cor- 
poration, whose  property  is  held  for  similar 
public  uses.  The  law  did  not  confer  upon 
the  steamboat  company  the  right  to  acquire 
land  in  invitum,  and  that  now  held  by  it 
is  held  by  purchase,  and  by  the  same  tenure 
as  that  of  a  private  individual.  The  gen- 
eral authority  conferred  upon  railroad  cor- 
porations to  acquire  lands  against  the  will 
of  the  owner  is  broad  and  comprehensive.  In 
terms  it  covers  all  and  excepts  none.  But 
because  it  could  not  be  intended  that  the 
state,  having  authorized  one  taking,  where- 
by the  lands  became  impressed  under  au- 
thority of  the  sovereign  with  a  public  use, 
meant  to  nullify  its  own  grant  by  authority 
to  another  corporation  to  take  them  again 
for  another  public  use  unless  it  so  specially 
decreed,  it  has  been  ruled  that  lands  so  held 
and  impressed  with  a  public  trust  were  not 
embraced  in  words  of  general  authority. 
Were  the  rule  otherwise,  this  evil  would 
result.  A  corporation  (No.  1)  having  the 
right  of  eminent  domain  takes  land  from  a 
similar  corporation  (No.  2)  having  the  same 
right.  Number  2  thereupon  proceeds  again 
to  condemn  it  for  its  own  use,  and  No.  1 
retaliates,  and  so  the  absurd  process  goes 
on.  It  is  clear  that  the  legislature  never 
meant  any  such  result,  and  hence,  from  any 
general  grant  containing  in  its  terms  no 
word  of  exception,  there  is  necessarily  ex- 
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cepted  property  already  held  upon  a  publta 
trust  by  the  authority  and  under  the  ward 
and  control  of  the  state.  An  examination  of 
the  caaes  in  this  court  will  show  that  the 
exception  has  gone  no  further.  ...  Is 
the  property  here  sought  to  be  condemned 
so  held?  The  steamboat  company  was  or* 
ganized  under  a  general  law.  .  .  .  Un- 
der that  law  it  was  and  might  remain  a 
private  corporation.  Its  charter  did  not 
make  it  a  common  carrier,  or  impose  upon  it 
public  obligations.  If  it  became  a  common 
carrier,  or  assumed  public  obligations,  that 
sprang  from  its  own  voluntary  action,  and 
not  from  the  will  of  the  sovereign.  It  might 
carry  passengers  or  not,  as  it  pleased.  It 
might  transport  freight  for  one  firm  or  cor- 
poration or  a  single  individual,  excluding 
all  others,  and  confine  its  operations  within 
that  narrow  boundary;  and  practically  and 
mainly  such  was  the  scope  of  its  business. 
It  might  use  the  land  here  in  question  whol- 
ly lor  the  purpose  of  building  and  equipping 
the  vessels  of  its  line,  and  then  apply  them 
solely  to  private  uses.  The  test  appears  to 
be,  not  what  it  does  or  may  choose  to  do, 
but  what,  under  the  law,  it  must  do,  and 
whether  a  public  trust  is  impressed  upon  it. 
It  does  not  so  hold  its  property  impressed 
with  a  trust  for  the  public  use  unless  it* 
charter  puts  that  character  upon  it,  and  so 
that  it  cannot  be  shaken  off.  If  the  law  of 
its  existence  does  not  prevent  it  from  being  a 
mere  private  corporation,  from  disregard- 
ing, if  it  pleases,  all  public  uses ;  if  it  may 
abandon  its  business  at  any  moment,  and 
refuse  to  run  it*  propellers,  and  sell  its  lands 
by  an  absolute  title,  without  responsibility 
to  the  sovereign,  which  is  permitted  by  its 
charter;  ...  in  short,  if  under  that 
charter  it  may  be  a  purely  private  corpora- 
tion,— its  property  is  not  so  held  as  to  be 
exempt  from  a  taking  under  the  law  of  emi- 
nent domain.  Any  other  rule  would  be  sur- 
rounded with  difficulties.  If  the  test  should 
be  made  that  of  the  actual  use,  of  the  char- 
acter of  the  business  done,  and  the  benefit 
to  the  public  realized,  we  shall  never  know 
where  to  draw  the  line,  and  must  equally 
exempt  individuals  whose  property  is  thus 
used;  and  in  every  case  an  uncertain  and 
shifting  question  of  fact  would  dominate 
the  decision  to  be  rendered."  See  also,  as 
in  point,  New  York  C.  &  H.  R.  R.  Co.  v. 
Metropolitan  Gaslight  Co.  63  N.  Y.  320. 
It  is  held  in  this  case  that  the  fact  of  a  cor- 
poration's business  being  of  a  public  nature 
is  not  sufficient  to  impress  its  real  estate 
with  a  trust  in  favor  of  the  public,  and  thus 
exempt  it  from  being  taken  by  the  exercise 
of  the  power  of  eminent  domain. 

Now,  looking  to  the  facts,  plaintiff  com- 
pany was  incorporated  under  the  general 
statutes  as  a  carrier  of  freight  and  passen- 
gers. It  acquired  this  real  estate  for  use 
in  its  business.  But  it  does  not  appear  that 
the  ownership  or  possession  of  such  property 
was  essential  to  the  operation  of  its  boats. 
It  had  a  right  to  land  them  at  the  city  of 
Davenport,  using  the  public  landing,  or  it 
could  maintain  a  wharf  boat  in  the  river. 
Furthermore,  it  is  not  obliged  under  its  artfe 
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cles  to  act  as  a  common  carrier  longer  than 
it  see*  fit  to  do  so.  Nor  is  it  compelled  to 
give  the  public  any  use  of  this  property. 
There  is  no  way  to  prevent  plaintiff  from 
inclosing  this  tract  at  any  time  it  desires, 
and  thus  shutting  the  public  out  from  its 
use.  Clearly,  the  public  use  here  is  a  mat- 
ter of  favor,  and  not  of  right.  Another  con- 
sideration of  weight  is  that  the  title  to  this 
property  is  so  held  that  it  cannofcbe  devoted 
absolutely  and  as  of  right  to  public  use  by 
plaintiff,  for  the  estate  of  Richard  Gray,  a 
private  owner,  has  an  undivided  one  half 
interest  therein.  Counsel  for  plaintiff  cite 
a  number  of  cases  as  sustaining  their  posi- 
tion. Uickok  v.  Hine,  23  Ohio  St.  523,  13 
Am.  Rep.  255,  is  not  in  point.  All  the  oth- 
ers are  cases  where  the  owners  from  whom 
the  property  sought  to  be  taken  devoted  it 
to  public  use  as  matter  of  right;  and,  furth- 
ermore,— and  this  is  an  important,  if  not 
controlling,  consideration, — such  owners  had 
authority  to  condemn  the  lands  for  the  uses 
to  which  they  were  put.  We  may  say  in 
this  connection  that  the  plaintiff  in  the  case 
before  us  has  no  authority  under  the  law  to 
exercise  the  power  of  eminent  domain.  We 
do  not  wish  to  be  understood  as  saying  that 
no  real  estate  is  impressed  with  a  public 
use  save  such  as  has  been  actually  con- 
demned. But  it  is  important,  if  not  essen- 
tial, in  determining  the  character  of  the  use 
to  which  it  is  put,  to  ascertain  whether  the 
holder  might  nave  condemned  it  for  such 
purpose ;  for  it  seems  that  only  in  the  hands 
of  one  having  such  power  can  it  be  impressed 
with  a  trust  in  favor  of  the  public.  Our 
conclusion  is  that  the  real  estate  in  question 
was  subject  to  condemnation  by  the'city. 

2.  It  is  claimed  on  the  part  of  the  appel- 
lant that  the  real  purpose  of  the  city  in  con- 
demning this  real  estate  was  not  to  make  a 
public  landing,  but  was  to  procure  a  right 
of  way  across  the  tract  for  a  railway  line 
which  was  seeking  to  enter  the  city.  It  is 
urged  that  the  extraordinary  power  of  em- 
inent domain  cannot  be  resorted  to  for  such 
ulterior  purpose.  A  certain  question  was 
propounded  to  a  witness  by  appellant's  coun- 
sel for  the  purpose  of  developing  this  phase 
of  the  case.  An  objection  to  it  was  sus- 
tained, and  plaintiff  then  made  the  follow- 
ing offer  of  proof:  "The  appellants  offer  to 
show  by  the  testimony  of  witness  that  the 
city  of  Davenport,  in  the  condemnation  pro- 
ceedings commenced  by  it  for  the  purpose 
of  appropriating  the  strip  of  land  in  front 
of  the  property-  owned  by  the  Diamond  Jo 
Line  Steamers  and  the  estate  of  Richard 
Gray,  deceased,  and  lying  southerly  from  a 
line  parallel  with  the  south  line  of  the  build- 
ings upon  said  premises,  and  25  feet  there- 
from, for  the  ostensible  purpose  of  estab- 
lishing a  wharf  and  landing  place  for  boats, 
in  fact  intended  by  said  proceeding  to  ac- 
quire said  property  with  the  purpose  and 
intention  of  thereafter  giving  the  Davenport 
&  Rock  Island  Bridge  &  Railway  Terminal 
Company  and  its  successors  the  right  to  lay 
down  upon  said  strip  of  ground  its  double 
tracks  within  25  feet  of  the  buildings  of  the 
appellants,  and  to  be  operated  as  a  railway 
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thereafter.  Appellants  propose  further  to- 
show  that  all  of  said  condemnation  proceed- 
ings were  under  the  direction  and  control  of 
the  officers  and  agents  of  the  Davenport  4. 
Rock  Island  Bridge  &  Railway  Terminal 
Company  or  its  successors,  and  that  certain 
of  the  expenses  connected  with  such  con- 
demnation were  paid  or  were  to  be  paid  by 
said  railway  company  upon  the  completion* 
of  the  condemnation  proceedings  thus  com- 
menced in  the  name  of  the  city  of  Daven- 
port." It  will  be  noted  that  this  offer  doea 
not  include  any  evidence  going  to  establish 
that  the  city  did  not  need  a  public  landing, 
and  did  not  intend  to  devote  this  land  to- 
that  purpose.  The  most  that  can  be  claimed 
for  it  is  that  appellant  desired  to  show  that 
the  railroad  company  was  interested  in  the 
matter,  and  when  the  city  obtained  title  it 
intended  to  grant  an  easement  or  right  of 
way  across  it  to  said  railroad  company.  This- 
the  city  had  a  right  to  do.  See  $  767  of 
the  Code;  Cook  v.  Burlington,  30  Iowa,  94, 
6  Am.  Rep.  649,  36  Iowa,  357,  with  cases 
therein  cited.  The  proceeding  to  condemn, 
cannot  be  annulled  because  the  city  had 
agreed  to  do  that  which  it  had  a  legal  right 
to  perform. 

The  judgment  of  the  District  Court  is  in- 
all  respects  correct,  and  therefore  affirmed* 
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Payment  of  part  of  a  JvdSTMent  by  av 
third  person  for  the  benefit  of  the  debtor 
Is  a  sufficient  consideration  for  a  release  of 
the  entire  Judgment. 

(October  4,  1901.) 

APPEAL  by  defendant  Bullard  from  a  de- 
cree of  the  District  Court  for  Lee  Coun- 
ty in  favor  of  plaintiff  in  a  suit  to  enjoin 
the  issuance  of  execution  upon  a  judgment* 
Affirmed. 

Statement  by  Ladd,  J.: 

On  February  4,  1895,  the  First  National 
Bank  of  Ft.  Madison  obtained  judgment 
against  plaintiff  and  Fannie  Bullard  for 
the  sum  of  $555.50,  with  costs.  About  Feb- 
ruary 20,  1895,  the  defendant,  with  said 
Fannie,  executed  a  stay  bond.  In  December 
of  that  year  execution  issued,  whereupon  the 
defendant  paid  the  amount  necessary  to 
satisfy  it  to  the  bank's  attorney,  who  in- 
dorsed on  the  judgment  record:     "Received 

Note. — For  part  payment  as  accord  and  sa£ 
Isfactlon  In  general,  see,  In  this  series,  note  to 
Fuller  ▼.  Kemp  (N.  Y.)  20  L.  R.  A.  785 ;  also 
Tanner  v.  Merrill  (Mich.)  81  L.  R.  A.  171; 
Clayton  v.  Clark  (Miss.)  87  L.  R.  A.  771 ;  and 
Chicora  Fertilizer  Co.  v.  Dunan  (Md.)  50  L.  R. 
A.  401. 

As  to  effect  of  payment  of  debt  by  volunteer 
to  the  original  undertaking,  see  Crumlisb  v.  Cen- 
tral Improy.  Co.  (W.  Va.)  28  L.  R.  A.  120,  and 
note. 
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satisfaction  of  this  judgment  and  atty's  fees 
of  John  A.  Bullard,  except  sheriff's  fees,  and 
execution  ordered,  and  same  is  returned,  and 
judgment  is  hereby  assigned  to  him  with- 
out recourse,"  and  signed  as  "Atty.  for 
Fltff."  About  July  14,  1897,  the  defendant 
caused  execution  to  issue,  and  directed  it 
levied  on  property  of  plaintiff.  Before  this 
was  done,  however,  the  parties  hereto  agreed 
that,  if  plaintiff  would  raise  for  defendant 
$320, — one  half  the  amount  due  on  the  judg- 
ment,— the  judgment  should  be  satisfied  in 
full.  This  money  was  raised,  as  will  more 
fully  appear  in  the  opinion,  and  defendant 
signed  an  indorsement  on  the  record  in  these 
words:  "Received  the  sum  of  $320  from 
Geo.  H.  Marshall,  being  settlement  in  full  of 
one  half  of  this  judgment."  Shortly  before 
the  beginning  of  this  action,  in  1898,  the  de- 
fendant ordered  execution  against  plaintiff, 
and  this  suit  was  brought  to  enjoin  issuing 
the  same.  Decree  as  prayed,  and  defendant 
appeals. 

Mr,  T.  B.  Snyder,  for  appellant: 

Payment  of  a  part  of  a  liquidated  debt 
does  not  operate  to  extinguish  the  whole 
debt,  although  such  payment  is  made  and 
received  as  payment  in  full. 

Rea  v.  Owens,  37  Iowa,  262;  Eldred  v. 
Peterson,  80  Iowa,  264,  45  N.  W.  755;  Hook- 
er t.  Hyde,  61  Wis.  204,  21  N.  W.  52;  Stout- 
enberg  v.  Huisman,  93  Iowa,  213,  61  N.  W. 
917;  Keller  v.  Strong,  104  Iowa,  585,  73  N. 
W.  1071. 

Messrs.  Herminghansen  ft  Herming- 
hansen,  for  appellee: 

Compromises  are  highly  favored  in  law. 

Receiving  part  of  a  debt  in  payment  of  all 
before  due  is  good. 

Boyd  v.  Moats,  75  Iowa,  151,  39  N.  W. 
237. 

Receiving  part  of  a  judgment  in  lieu  of 
all,,  when  the  debtor  is  insolvent,  is  a  valid 
agreement. 

Stoutenbvrg  v.  Huisman,  93  Iowa,  213,  61 
N.  W.  917. 

When  a  debt  is  liquidated,  but  a  dispute 
arises  as  to  its  justness,  part  payment  in 
settlement  of  the  whole  debt  is  good. 

Potts  v.  Polk  County,  80  Iowa,  401,  45 
N.  W.  775. 

The  rule  that  the  payment  of  a  smaller 
sum  in  satisfaction  of  a  larger  is  not  a  good 
discharge  of  a  debt  does  not  apply  when  the 
payment  of  a  less  sum  is  made  before  the 
debt  falls  due  or  at  another  place  than  that 
stipulated  in  the  contract;  and  any  collat- 
eral benefit  received  by  the  creditor  which 
would  raise  a  technical  legal  consideration, 
however  small,  is  sufficient  to  support  the 
agreement. 

Anson,  Contr.  2d  Am.  ed.  108;  Harper  v. 
Qralwm,  20  Ohio,  105;  Varney  v.  Conery, 
77  Me.  527,  1  Atl.  683;  Kellogg  v.  Richards, 
14  Wend.  116;  Brooks  v.  White;  2  Met.  285, 
37  Am.  Dec  96;  2  Parsons,  Contr.  7th  ed. 
750.    % 

So.   where  a   debtor   pays   costs   and   ex- 
penses of  an  action  brought  to  recover  a 
liquidated  debt,  in  addition  to  a  part  pay- 
ment of  the  same. 
€4  L.  R.  A. 


Mitchell  ▼.  Wheaton,  46  Conn.  315,  33 
Am.  Rep.  24;  J  affray  v.  Davis,  124  N.  Y. 
164,  11  L.  R.  A.  710,  26  N.  E.  351. 

When  the  payment  was  made  new  obliga- 
tions were  assumed  and  the  positions  of  the 
parties  changed. 

First  M.  E.  Church  v.  Donnell,  110  Iowa, 
5,  40  L.  R.  A.  858,  81  N.  W.  171. 

Marshall  became  liable  to  Wilson  Bullard 
for  the  money  furnished, — a  greater  sum 
than  could  have  been  realized  out  of  the 
sale  of  his  property  under  execution. 

Marshall,  the  debtor,  if  such  he  was,  pro- 
cured Wilson  Bullard,  a  third  party,  to  se- 
cure the  money  to  pay  the  amount  agreed 
upon.  Wilson  Bullard  secured  the  money 
from  the  bank  and  gave  his  own  individual 
note,  and  this  is  a  sufficient  consideration. 

Keelcr  v.  Salisbury,  33  N.  Y.  653;  Stein- 
man  v.  Magnus,  11  East,  390;  Fuller  v. 
Kemp,  138  N.  Y.  231,  20  L.  R.  A.  794,  33  N. 
E.  1034. 

When  Bullard  received  the  full  sum  of 
money  he  had  agreed  to  accept,  the  source 
of  it  made  no  difference  in  the  discharge  of 
the  contract. 

Drummond  v.  Crane,  23  L.  R.  A.  707,  and 
note,  712,  159  Mass.  577,  35  N.  £.  90. 

Ladd,  J.,  delivered  the  opinion  of  the 
court: 

It  may  be  conceded  that  John  A.  Bullard 
became  the  equitable  owner,  at  least,  of  the 
judgment,  as  the  amount  thereof  was  paid 
to  the  judgment  plaintiff's  attorney  upon 
the  express  understanding  that  it  should  be 
assigned  to  him.  Thereafter  he  caused  an 
execution  to  issue,  and  directed  the  sheriff 
to  levy  upon  the  property  of  plaintiff,  one 
of  the  judgment  defendants;  but  when  the 
sheriff  was  about  to  do  so  Bullard  told  Mar- 
shall if  he  would  raise  and  pay  one  half  the 
judgment  he  would  release  him  therefrom, 
and  would  give  the  other  to  his  (Bullard's) 
mother,  the  other  judgment  defendant. 
Possibly  the  word  "release"  may  not  have 
been  used,  but  such  was  clearly  the  under- 
standing of  the  parties,  though  denied  by 
Bullard.  The  latter  knew  at  the  time  that 
Marshall  had  no  property  other  than  four 
horses  and  fourteen  pigs,  and  that  this  was 
inadequate  to  satisfy  the  debt.  The  design 
was  evidently  that  he  should  raise  money 
by  procuring  it  from  another,  and  he  accord- 
ingly consulted  Willard  Bullard,  advising 
him  fully  of  the  circumstances.  It  should 
here  be  noted  the  debt  was  that  of  Mrs.  Bul- 
lard, and  the  liability  of  Marshall  resulted 
from  signing  with  her  as  surety.  Upon  be- 
ing informed  of  the  situation,  she  executed 
a  chattel  mortgage  to  Willard  Bullard,  se- 
curing him  the  payment  of  the  money  which 
he  promised  to  procure.  The  latter,  in  the 
evening  of  the  same  day,  went  to  see  John 
A.  Bullard,  and  said,  '"Marshall  tells  me 
you  will  settle  that  judgment  in  full  if  he 
will  raise  you  $320,"  and  was  answered,  "I 
did  tell  him  I  would;"  and  he  was  then  in- 
formed Willard  Bullard  would  help  Mar- 
shall to  the  money,  and  that  his  (Bullard's) 
mother  would  secure  him  therefor  by  a  chat- 
tel mortgage  on  his  personal  property.    Wil- 
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lard  Bullard  borrowed  the  necessary  amount 
of  one  McCown,  executing  his  individual 
note  therefor,  and  paid  the  $320  to  the  sher- 
iff. This  was  done  in  reliance  on  John  A. 
Bullard's  agreement  to  release  the  judg- 
ment as  against  Marshall.  The  note  to  Mc- 
Cown was  afterwards  paid  by  Mrs.  Bullard. 
Shortly  after  the  above  payment,  Marshall 
and  John  Bullard  each  by  agreement  paid 
one  half  of  the  sheriff's  costs.  Being  after 
the  close  of  the  transaction,  this  cannot  be 
regarded  as  of  controlling  importance. 
But  see  Harper  v.  thraham,  20  Ohio,  105; 
Baum  v.  Buntyn,  62  Miss.  110;  Mitchell  y. 
Wheaton,  46  Conn.  315,  33  Am.  Rep.  24. 

1.  The  rule  that  an  agreement  to  accept 
part  in  satisfaction  of  the  whole  of  a  liqui- 
dated demand  is  invalid  because  without 
consideration  has  been  declared  too  many 
times  in  this  state  to  permit  of  reconsidera- 
tion. Keller  v.  Strong,  104  Iowa,  585,  73 
N.  W.  1071;  Bryan  v.  Brazil,  52  Iowa,  350, 
'3  N.  W.  117;  Works  v.  Hershey,  35  Iowa, 
340;  Myers  v.  Byington,  34  Iowa,  205;  Rea 
v.  Owens,  37  Iowa,  262;  Sullivan  v.  Finn, 
4  C.  Greene,  544.  But  see  Clayton  v.  Clark, 
74  Miss.  490,  37  L.  R.  A.  771,  21  So.  565,  22 
So.  189,  an  interesting  decision  to  the  con- 
trary. It  is  applicable  to  judgment  debts. 
Deland  v.  Hiett,  27  Cal.  611,  87  Am.  Dec. 
102;  Fletcher  v.  Wurgler,  97  Ind.  223;  Cob- 
lent*  v.  Wheeler  d  W.  Mfg.  Co.  40  Ark.  180. 
If,  however,  such  an  agreement  is  supported 
by  any  new  consideration,  though  insignifi- 
cant, or  technical  merely,  if  valuable,  it  will 
be  upheld.  Thus,  if  a  part  is  to  be  and  is 
paid  before  due,  or  at  a  place  other  than 
that  at  which  the  obligor  was  legally  re- 
quired to  pay,  or  if  payment  is  made  in  prop- 
erty, no  matter  what  its  value,  or  by  the 
debtor  in  composition  with  his  creditors  gen- 
erally, in  which  they  agree  to  accept  less 
than  their  demands,  the  consideration  is 
held  to  be  sufficient.  Boyd  v.  Moats,  75 
Iowa,  151,  39  N.  W.  237;  Stoutenberg  v. 
Huisman,  93  Iowa,  213,  61  N.  W.  917; 
Jones  v.  Perkins,  29  Miss.  139,  64  Am.  Dec. 
136,  and  note;  White  r.  Kunte,  107  N.  Y. 
518,  14  N.  E.  423;  Very  v.  Levy,  13  How. 
345,  14  L.  ed.  173.  See  cases  collected  in 
note  to  Fuller  v.  Kemp  (N.  Y.)  20  L.  R.  A. 
785;  also  in  1  Cyclop.  Law  &  Proc,  323;  1 
Am.  &  Eng.  Enc  Law,  p.  415.  So,  too,  pay- 
ment by  a  stranger  to  the  original  debt  of  a 
less  amount  than  due  in  full  satisfaction 
has  been  uniformly  held  to  be  a  good  accord 
and  satisfaction,  and  to  bar  a  subsequent 
action  for  the  balance.  Cordon  v.  Moore, 
44  Ark.  349,  51  Am.  Rep.  606;  Fowler  v. 
Smith,  153  Pa.  639,  25  Atl.  744;  Clark  Y. 
Abbott,  53  Minn.  88,  55  N.  W.  542 ;  1  Cyclop. 
Law  &  Proc.  325.  In  Shaw  v.  Clark,  6  Vt 
507,  27  Am.  Dec  578,  the  debtor  furnished 
money  to  another  to  obtain  the  judgment  in 
his  name,  which  he  did,  and  then  discharged 
the  defendant  therefrom;  and  in  a  suit  for 
the  balance  this  was  held  to  be  no  defense. 
&4  L.  R.  A. 


"As  the  sum  paid  was  really  the  money  of 
the  debtor,  and  paid  over  by  his  agent,  it  is 
the  same  as  if  paid  by  himself."  In  Bunge 
v.  Koop,  48  N.  Y.  225,  8  Am.  Rep.  546,  the 
compromise  was  to  be  effected  if  the  debtors 
could  induce  their  friends  to  raise  and  loan 
them  the  portion  to  be  paid,  which  was 
done;  but  the  court  said:  "The  money, 
when  paid,  was  to  belong,  and  in  fact  did 
belong,  to  the  defendants.  It  was  to  be 
paid  and  was  paid  as  their  money.  Suppose 
a  debtor  agreed  to  go  to  work  and  earn  the 
money,  or  to  dig  for  it  in  the  earth,  would 
this  furnish  a  new  consideration  to  uphold 
an  agreement  of  the  creditor  to  take  less 
than  his  conceded  due?  In  all  cases  an  em- 
barrassed debtor  must  make  some  effort  to 
procure  the  money  to  make  a  compromise, 
but  no  case  can  be  found  holding  that  the 
fact  that  he  had  agreed  to  make  such  effort 
furnishes  any  consideration  to  uphold  the 
compromise.  The  debtor  is  legally  bound  to 
pay,  and  it  is  utterly  indifferent  to  the  credi- 
tor where  he  gets  the  means  to  do  it;  that 
is  a  matter  of  the  debtor,  and  all  his  efforts 
are  expended  in  simply  endeavoring  to  dis- 
charge a  legal  obligation.  Hence  the  fact 
that  the  defendants  agreed  to  induce  their 
friends  to  loan  them  the  money,  and  that 
they  did  induce  them  to  loan  it,  furnishes  no 
new  consideration  to  uphold  the  compro- 
mise." In  Harriman  v.  Harriman,  12  Gray. 
341,  the  creditor  agreed  "that,  if  the  defend- 
ant .  .  .  would  raise  and  pay  plain- 
tiff the  sum  of  $20,  he  would  receive  the 
same  in  full  satisfaction  of  the  judgment;" 
but  there  was  nothing  to  indicate  that  a  por- 
tion was  to  be  borrowed,  and  it  was  held 
payment  under  such  circumstances  operated 
as  no  defense,  as  the  raising  implied  no  more 
than  a  proposition  to  collect  or  obtain  from 
other  funds.  The  facts  of  the  case  at  bar 
clearly  distinguish  it  from  those  cited. 
Marshall  had  not  borrowed  the  money,  as 
was  done  in  Bunge  v.  Koop,  and  the  arrange- 
ment for  raising  it  implied  procuring  it 
from  another,  as  he  had  no  other  way  of  ob- 
taining it,  as  was  known  to  the  owner  of  the 
judgment.  The  money  paid  never  belonged 
to  the  debtor,  but  was  the  property  of  and 
paid  by  a  third  party  in  reliance  on  the 
agreement  to  release  plaintiff.  True,  repay- 
ment was  secured  by  the  other  judgment 
debtor,  but  on  the  faith  of  this  same  prom- 
ise. This,  however,  did  not  affect  the  title 
in  any  way  to  the  money  borrowed  by  said 
third  party  for  the  express  purpose  of  releas- 
ing the  plaintiff  from 'liability  of  the  judg- 
ment. It  may  be,  as  contended,  that  there 
was  no  consideration  moving  from  plaintiff, 
but,  as  the  agreement  contemplated  furnish- 
ing money  by  a  third  party,  and  it  was  so 
furnished,  a  new  consideration  moved  from 
said  third  party  for  his  benefit,  and  the 
agreement  will  be  upheld.  See  Dalrymple 
v.  Craig,  149  Mo.  345,  50  S.  W.  884. 
Affirmed. 
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ILLINOIS   SUPREME  COURT. 


TelUha  MUNRO,  AppU 
v. 

Samuel  M.  BOWLES. 

(187  111.  846.) 

Vtollvery  of  a  deed  In  escrow  sufficient 
to  paaa  title  is  made  where  the  grantor 
turns  the  deed  over  to  his  housekeeper,  with 
Instructions  to  deliver  it  to  the  grantee  on 
bis  death,  with  no  apparent  Intention  of  re- 
taining control  thereof  and  no  subsequent  at- 
tempt to  control  or  take  possession  of  It,  al- 
though It  is  placed  by  her  for  safe  keeping, 
together  with  other  papers  of  hers,  In  the 
grantor's  trunk,  which  Is  locked,  and  the  key 
to  which  he  retains  until  his  death. 

(Magruder,  J.,  dissents.) 

(October  19,  1900.) 


APPEAL  by  plaintiff  from  a  Judgment  of 
the  Circuit  Court  for  Rock  Island  Coun- 
ty in  favor  of  defendant  in  an  action 
brought  to  recover  possession  of  certain  real 
estate.    Affirmed. 

The  facts  aire  stated  in  the  opinion. 

Messrs.  MeEniry  Sc  MeEniry  and 
Sweeney  ft  Walker,  for  appellant: 

The  purpose  to  make  the  deed  a  gift 
would  make  no  difference,  and  would  not 
and  did  not,  assist  in  passing  the  title  to 
the  grantee,  unless  the  deed  itself  was  de- 
livered in  accordance  with  law. 

Wall*  v.  Bitter,  180  111.  620,  54  N.  & 
565. 

The  fact  that  the  appellee  obtained  pos- 
session of  the  deed  when  it  had  not  been 
properly  delivered,  and  had  the  same  reooard- 


Tiom.— Delivery  of  deed  to  third  person;  or  rec- 
ord, or  delivery  for  record,  by  grantor. 

I.  Delivery  to  person  previously  autlhorUed 
or  designated  by  grantee. 
CI.  Delivery  to  person  not  previously  author- 
ised or  designated  by  grantee;  re- 
cording. 

a.  General  rule  as  to  delivery  to  third 

person. 

1.  In  general. 

2.  When    not    to    be    delivered    to 

grantee    until    after    grantor's 
death. 

b.  Requisites  on  part  of  grantor. 

1.  General  statement. 

2.  Particular  instances  and  illustra- 

tions. 

a.  Delivery   without   directions 

to    await   grantor's 
death. 

(1)  When   held  effective. 

(2)  When  held  ineffective. 

b.  Delivery      with      directions 

to    await    grantor's 
death. 

(1)  When  held  effective. 

(2)  When  held  ineffective. 
a  Deed  remaining  within  physi- 
cal power  of  grantor. 

d.  Effect   of  grantor's   purpose 
t  to  avoid  his  obligations. 

e.  Reservation  of  life  estate  as 

illustrating    grantor's    in- 
tent. 
8.  Recording  or  delivery  for  record. 

a.  In      general;      presumption 

from  record. 

b.  Grantor's  intent. 

c.  Effect  of  return  of  deed  to 

grantor. 
&  Acceptance;  how  and  when  deed  takes 
effect;  status  of  title. 

1.  Necessity  of  acceptance. 

2.  What  sufficient  to  show  actual  ac- 

ceptance;  effect   of   assent  or 
dissent. 
8.  Different  theories  with  respect  to 
acceptance. 

a.  In  general;  their  relation  to 

the  time  when,  and  manner 
in  which,  the  deed  takes  ef- 
fect. 

b.  Theory  of  relation  back. 

e.  Presumption   of   acceptance. 
(1)  In  general, 
£4  L.  R.  A. 


II.  c,  8,  o— continued. 

(2)  Deed  to  person  non  sui 
juris. 

(3)  Trust-deeds. 

(4)  Deed  not  beneficial  to 
grantee. 

d.  Oases  illustrative  of  the  na- 
ture of  the  instrument  and 
of  the  time  when  it  takes 
effect. 
a  Right  of  the  grantor  fa  re- 
voke. 

t  /.  Rights  of  third  persons. 

'  g.  Grantor's  interest  in,  and 
rights  respecting  the  prop- 
erty. 

III.  Summary. 

Scope. 

This  note,  so  far  as  the  subject  of  a  delivery 
to  a  third  person  is  concerned,  is  confined  to 
deeds  which  meet  the  requirements  of  Chief 
Justice  Shaw's  definition  of  a  deed  presently 
(Foster  v.  Mansfield,  3  Met.  412,  87  Am.  Dec 
154)  i.  e.t  a  deed  delivered  to  a  third  person  to 
await  the  happening  of  some  contingency,  and 
not  the  performance  of  a  condition,  before  Its 
delivery  to  the  grantee.  Instruments  which 
come  within  his  definition  of  an  escrow,  1  e., 
when  the  future  delivery  Is  to  depend  upon  the 
payment  of  money  or  the  performance  of  some 
other  condition,  are  excluded.  In  some  cases, 
however,  Instruments  which  come  within  the 
above  definition  of  a  deed  presently  are  treated 
by  the  courts  as  escrows.  Such  cases  are,  of 
course,  Included. 

I.  Delivery  to  person  previously  authorised  or 
designated  by  grantee. 

It  Is  obvious  that  a  delivery  of  a  deed  to  a 
third  person,  previously  authorised  by  the 
grantee  to  receive  It,  is  equivalent  to  a  delivery 
to  the  grantee  himself,  and  It  is  so  held  in  Skin- 
ner v.  Baker,  79  111.  496 ;  Fletcher  v.  Shepherd, 
174  III.  262,  51  N.  B.  212;  Young  v.  Stearns,  3 
111.  App.  498 ;  Miller  v.  Irish  Catholic  Coloniza- 
tion Asso.  86  Minn.  857,  81  N.  W.  215 ;  So  wards 
v.  Moss,  58  Neb.  119  78  N.  W.  873;  Bond  v. 
Wilson  (N.  C.)  40  S.  B.  179;  Peck  v.  Bees,  7 
Utah,  467,  13  L.  B.  A.  714,  27  Pac.  581. 

A  deed  may  be  delivered  to  a  third  person  as 
the  servant  or  bailee  of  the  grantee,  and  such 
delivery  will  be  valid.  8ouverbye  v.  Arden,  1 
Johns.  Ch.  240. 

The  delivery  of  a  deed  to  one  of  the  officers  of 
a  corporation  is  a  delivery  to  the  corporation 
55 


666 


Illhtoib  Bupbbmx  Coukt. 


Oct*, 


ed,  would  place  it  on  the  same  basis  aa  a 
forged  deed. 

Had  lock  v.  Hadlock,  22  111.  388. 

The  act  of  recording  a  deed  cannot 
amount  to  a  delivery  when  there  does  not 
appear  to  be  an  assent  to,  or  knowledge  of 
the  grantor  of,  its  delivery,  which  could  not 
be  in  this  case  by  the  acts  of  the  housekeep- 
er after  the  death  of  the  grantor. 

Doe  ex  dem.  Herbert  v.  Herbert,  Breese 
(111.)  278;  Wiggins  v.  Lush,  12  111.  132; 
Wormley  v.  Wormley,  98  111.  544. 

To  constitute  a  valid  delivery  of  the  deed, 
whatever  method  of  delivery  is  adopted  by 
the  grantor,  it  must  appear  that  by  his  acts 
or  words,  or  both,  he  intended  to  devest 
himself  of  his  title  and  put  the  deed  beyond 
his  control  or  dominion  forever. 

Walter  v.  Way,  170  111.  105,  48  N.  E.  421; 
Fonts  v.  Bell,  172  HI.  345,  50  N.  E.  198; 


Havocs  v.  ff  aires,  177  HI.  415,  53  N.  E.  78; 
Provari  v.  Harris,  150  111.  40,  36  N.  E. 
958;  Btinson  v.  Anderson,  90  111.  373; 
Hayes  v.  Boylan,  141  111.  400,  30  N.  E.  1041; 
Bovee  v.  Hinde,  135  111.  140,  25  N.  E.  694. 

Messrs.  W.  J.  Entrlklm  and  J.  T. 
Seaworthy  for  appellee. 

Carter,  J.,  delivered  the  opinion  of  the 
court: 

In  an  action  of  ejectment  brought  by  the 
appellant,  Telitha  Munro,  against  the  ap- 
pellee, Samuel  M.  Bowles,  in  the  court  be- 
low, to  recover  a  farm  of  320  acres  in  Rock 
Island  county,  there  was  a  verdict  of  not 
guilty,  and  a  judgment  for  defendant,  the 
appellee.  On  this,  her  appeal,  the  appel- 
lant contends  that  upon  toe  evidence  the 
verdict  and  judgment  should  have  been  for 
the  plaintiff,  ana  that  the  court  erred  in  the 


Itself,  and  the  deed,  therefore,  takes  effect  im- 
mediately. Price  v.  Pittsburgh,  Ft.  W.  ft  C  B. 
Co.  34  111.  18. 

Provided  that  It  Is  for  the  use  and  benefit  of 
the  corporation,  and  with  intent  to  pass  an  ab- 
solute title  or  interest.  Southern  Life  Inn.  &  T. 
Co.  v.  Cole,  4  Fie,  359. 

The  delivery  of  a  chattel  mortgage  to  the 
agent  of  the  mortgagee  is  valid  notwithstanding 
that  his  agent  was  also  the  attorney  of  the 
mortgagor.  Fletcher  v.  Martin,  126  Ind.  55,  25 
N.  E.  886 ;  Day  v.  Sines,  15  Wash.  520,  46  Pac. 
1048. 

A  delivery  of  a  deed  by  the  grantor  to  a 
person  whom  the  grantee  had  requested  to  ob- 
tain it,  with  directions  to  hand  it  to  the  grantee, 
Is  a  good  delivery,  although  It  was  not  handed 
over  to  the  grantee,  and  was  found  among  the 
grantor's  papers  alter  his  death.  Stinger  v. 
Com.  26  Pa.  422. 

Where  a  deed  is  signed  and  acknowledged  and 
left  with  the  common  agent  of  the  parties  with- 
out any  qualifications  or  Instructions  by  the 
grantor,  the  delivery  is  complete,  and  It  can- 
not be  affected  by  the  subsequent  Instruction 
by  the  grantor  not  to  deliver  It  until  the  pur- 
chase price  is  paid.  Blight  v.  Schenck,  10  Pa. 
286,  51  Am.  Dec  478. 

The  delivery  by  a  father  of  a  conveyance  of  an 
equitable  Interest  to  his  Infant  son,  to  an  at- 
torney whom  he,  as  the  guardian  of  his  son, 
had  employed  to  procure  the  legal  title  to  the 
lands,  constitutes  a  delivery  to  the  son.  Bylng- 
ton  v.  Moore,  62  Iowa,  470,  17  N.  W.  644. 

The  delivery  of  a  deed,  after  it  had  been 
signed,  sealed,  and  acknowledged,  to  one  engaged 
by  the  grantee  to  prepare  it  and  to  take  the 
grantor's  acknowledgment,  la  In  the  absence  of 
any  condition  or  restriction,  a  delivery  to  the 
grantee,  since,  under  the  circumstances,  such 
person  is  to  be  deemed  the  grantee's  agent  for 
the  purposes  of  the  delivery.  Swank  v.  Swank, 
87  Or.  439,  61  Pac.  846. 

The  court,  in  Ward  v.  Small,  90  Ky.  198,  18 
8.  W.  1076,  expressed  the  opinion  that  the 
person  to  whom  the  deed  was  delivered,  though 
not  expressly  authorized  to  receive  it,  or  to 
act  as  the  grantee's  general  agent,  was  so  far 
the  tatter's  agent  as  to  render  the  delivery  to 
him  effective  as  a  delivery  to  the  grantee,  it  ap- 
pearing that  he  had  for  many  years,  to  the 
grantor's  knowledge,  attended  to  various  mat- 
ters for  the  grantee,  notwithstanding  that  he 
testified  that  it  may  have  been  two,  or  even  ten, 
years  before  the  reception  of  the  deed,  since 
he  had  last  attended  to  any  matters  for  the 
grantee,  he  having  also  testified  that  he  would 
not  have  received  the  deed  unless  he  thought  he 
had  authority  to  do  so. 
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But  while  the  delivery  of  a  deed  of  release  to 
a  known  agent  of  the  releasee  la  In  law,  a  de- 
livery to  the  principal,  and  the  deed  will  or- 
dinarily be  operative  from  the  time  of  such 
delivery,  there  Is  no  such  Identity  between  the 
releasee  and  bis  agent  as  to  preclude  the  lat- 
ter from  becoming  the  depositary  of  an  escrow, 
where  the  acceptance  of  an  agency  from  both 
parties  Involves  no  violation  of  duty  to  either. 
Cincinnati,  W.  &  Z.  B.  Co.  v.  Illff,  13  Ohio  St. 
235. 

So,  leaving  a  deed  with  a  depositary  Is  not  a 
delivery  to  the  grantee  even  if  the  depositary 
was  the  tatter's  agent,  where  It  was  not  de- 
livered unconditionally,  but  was  to  remain  sub- 
ject to  the  dominion  and  control  of  the  grantor. 
Vanstone  v.  Goodwin,  42  Mo.  App.  39. 

And  the  delivery  of  a  deed  to  the  grantee's 
agent  to  enable  him  to  determine  whether  or 
not  he  will  accept  it  is  not  a  valid  delivery, 
where  the  agent  decides  to  reject  It.  Ford  v. 
James,  2  Abb.  App.  Dec.  159;  Carnes  v.  Piatt, 
7  Abb.  Pr.  N.  S.  42. 

A  delivery  to  a  third  person  pursuant  to  an 
agreement  between  the  grantor  and  grantee,  or 
with  the  previous  assent  of  the  grantee,  is 
equivalent  to  a  delivery  to  the  latter.  Haennl 
v.  Bleiscb,  146  111.  262,  84  N.  B.  153  (obiter) ; 
Fewell  v.  Kessler,  80  Ind.  195 ;  Hatch  v.  Bates, 
54  Me.  139;  Shaw  v.  Hayward,  7  Cush.  170; 
Ells  v.  Missouri  P.  B.  Co.  40  Mo.  App.  165; 
Dlehl  v.  Fowler,  10  Tex.  Civ.  App.  558,  30  S.  W. 
1086. 

Where  the  grantee  saw  the  deed  alter  It 
was  drawn,  and  the  parties  came  to  an  under- 
standing that  the  same  should  be  executed  and 
left  with  the  register  to  be  recorded,  the  reg- 
ister, pro  hao  vice,  may  be  considered  as  the 
agent  of  the  grantor  to  receive  It ;  and  the  title 
passes  to  the  grantee  as  soon  as  the  deed  is  de- 
livered to  the  register  in  pursuance  of  such 
agreement,  and  Is  not  subject  to  the  Hen  of  a 
Judgment  recovered  after  that  time.  Cooper  v. 
Jackson,  4  Wis.  537. 

The  act  of  a  chattel  mortgagor  in  leaving  the 
mortgage  with  the  town  clerk  for  transmission 
to  the  mortgagee,  as  well  as  for  registration, 
will  complete  the  delivery  if  done  pursuant  to  a 
previous  agreement  between  the  parties.  Com. 
v.  Cutler,  153  Mass.  252,  26  N.  E.  855. 

The  mortgagee's  assent  to  the  mortgage  may 
be  Inferred  where  it  was  made  in  pursuance  of 
a  previous  agreement  between  the  parties,  was 
drawn  in  the  mortgagee's  counting-room,  and 
was,  by  his  direction,  taken  to  the  home  of  the 
mortgagors,  where  it  was  executed  and  acknowl- 
edged before  a  Justice  of  the  peace,  and.  In  the 
absence  of  the  mortgagee,  was  handed  to  the 
Justice  who  took  the  acknowledgment,  to  he 
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instruction*  given  to  the  jury.  The  appel- 
lant claimed  title  as  the  only  heir  at  law 
of  her  father,  Samuel  Bowles,  deceased.  The 
appellee  claimed  title  through  a  warranty 
deed  from  said  Samuel  Bowles.  The  evi- 
dence tended  to  prove  that  the  appellee  was 
the  illegitimate  son  of  said  Samuel  Bowles, 
who,  as  it  was  shown,  recognized  appellee 
and  brought  him  up  as  his  own  son.  He 
was  a  man  of  wealth,  and  it  clearly  ap- 
peared that  it  had  long  been  his  avowed 
purpose  to  give  the  farm  to  appellee.  On 
June  29,  1893,  he  called  on  his  attorney  at 
Moline,  Illinois,  and  told  him  of  his  pur- 
pose to  make  such  gift,  and  requested  nim 
to  prepare  a  deed  to  his  said  son  for  the 
land.  The  attorney  drew  the  deed  as  re- 
quested, the  consideration  expressed  being 
natural  love  and  affection  and  $1.  The 
deed  was  read  to,  approved  and  signed  by, 


Samuel  Bowles,  who  took  it  away  with  him 
to  a  notary  public,  before  whom  it  was  duly 
acknowledged.  The  only  question  in  the  case 
is  whether  or  not  there  was  any  effective  de- 
livery of  the  deed.  When  the  deed  had  been 
prepared,  and  before  the  grantor  took  it 
from  the  office  of  his  attorney,  the  attorney 
asked  him  if  he  was  going  to  give  it  (the 
deed)  to  his  son,  to  which  Bowles  replied, 
"Not  during  my  lifetime."  The  attorney 
then  said  to  him,  "Do  you  know  that  if  you 
should  keep  this  deed  in  your  possession, 
and  it  should  be  found  among  your  papers 
after  your  death,  it  would  be  worthless?" 
Bowles  replied  that  he  did  not  know  that. 
His  attorney  then  informed  him  that  such 
was  the  law,  and  advised  him  to  deliver  the 
deed  to  a  third  person,  beyond  his  recall, 
with  instructions  to  such  person  to  deliver 
it,  after  the  grantor's  death,  to  the  grantee. 


carried  bj  him  to  the  registry  of  deed*.  Greene 
▼.  Conant,  151  Masa  223,  24  N.  B.  44.  It  was 
said  that  the  court  might  properly  infer,  In 
the  absence  of  any  objection  by  the  mortgagee 
afterward,  that  he  Impliedly  authorised  the 
selection  of  the  justice  to  receive  the  convey- 
ance and  carry  it  to  the  registry  of  deeds  for 
him,  and  consented  that  the  delivery  should  be 
made  in  that  way.  In  this  case  It  was  held  that 
the  delivery  took  effect  as  of  the  time  of  the 
delivery  to  the  Justice,  so  as  to  cut  off  an  at- 
tachment between  that  time  and  the  time  the 
mortgage  was  actually  delivered  to  the  mort- 
gagee. 

II.  Delivery  to  person  not  previously  author' 
ieed  or  designated  by  grantee;  recording. 

a.  General  rule  as  to  delivery  to  third  person. 

1.  In  general. 

It  Is  well  established  that,  under  proper  con- 
ditions to  be  hereafter  discussed,  a  valid  de- 
livery of  a  deed  may  be  made  by  delivering  the 
same  to  a  third  person  for  the  grantee.  If  the 
latter  subsequently  accepts  It,  notwithstanding 
that  be  has  not  previously  authorised  or  desig- 
nated the  third  person  to  receive  it  The  cir- 
cumstance* under  which  such  delivery  may  be 
upheld,  the  manner  in  which,  and  the  time 
when,  the  deed  takes  effect,  and  the  respective 
rights  of  the  parties  and  third  persons,  are 
discussed  in  subsequent  subdivisions  of  this 
note.  Most  of  the  cases  cited  in  such  subdi- 
visions, either  expressly  or  by  Implication,  rec- 
ognize the  truth  of  the  foregoing  proposition, 
In  the  restricted  and  qualified  form  In  which 
It  is  here  stated.  The  following  cases  illus- 
trate some  of  the  forms  In  which  the  proposi- 
tion has  been  stated  and  some  of  the  applica- 
tions that  have  been  made  of  It 

In  order  to  constitute  a  valid  delivery  of  a 
deed,  It  Is  not  necessary  that  It  should  have 
been  delivered  personally  to  the  grantee;  It 
will  be  sufficient  If  delivered  to  some  third 
person  for  the  use  of  the  grantee,  although  the 
latter  was  not  present  at  the  time,  had  no 
knowledge  of  the  existence  of  the  deed,  and 
never  gave  any  authority  to  the  person  re- 
ceiving it  to  act  In  his  behalf.  Woodward  v. 
Camp,  22  Conn.  457. 

Delivery  may  be  made  to  a  stranger  for  and 
In  behalf,  and  to  the  use  of,  him  to  whom  It  is 
made,  without  authority,  under  certain  circum- 
stances. Hullck  v.  Bcovil,  0  111.  159;  Fisher 
v.  Hall,  41  N.  Y.  416 ;  Chess  v.  Chess,  1  Penr. 
ft  W.  32,  21  Am.  Dec.  350. 

Delivery  of  a  deed,  executed  In  behalf  of  an 
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infant  for  the  consideration  of  love  and  affec- 
tion, to  a  witness  of  the  deed,  for  the  benefit 
of  the  infant,  Is  delivery  to  the  Infant  Parker 
v.  Salmons,  101  Ga.  160,  28  8.  B.  681.  In 
this  case  the  delivery  was  to  the  Infant's  father. 

If  a  deed  Is  delivered  to  a  stranger  who  has 
no  authority  to  receive  it,  the  grantee  may 
ratify  the  act  of  the  stranger,  and  the  delivery 
will  be  good,  even  In  cases  where  the  deed  Is 
made  without  the  grantee's  knowledge.  Mor- 
rison v.  Kelly,  22  111.  626,  74  Am.  Dec  169; 
Cook  v.  Patrick,  135  111.  499,  11  L.  B.  A.  578, 
26  N.  B.  658;  Haennl  v.  Blelsch,  146  111.  262, 
34  N.  E.  153 ;  Thatcher  v.  8t  Andrew's  Church, 
37  Mich.  264.  < 

Where  a  grantor  places  a  deed  In  the  hands, 
of  a  third  person  for  the  benefit  of  the  grantee* 
and  writes  the  latter  that  he  has  done  so,  there 
is  a  sufficient  delivery.  Bawson  v.  Fox,  65- 
111.  200. 

In  Henrichsen  v.  Hodgen,  67  111.  179,  where- 
the  deed  was  relied  upon  by  the  grantee  as  color- 
of  title  to  support  his  claim  of  adverse  posses- 
sion, the  court  held  that  there  was  a  sufficient: 
delivery,  It  appearing  that  the  deed,  with  the 
assent  of  the  grantor,  was  left  in  the  hands  of 
a  third  person  for  the  grantee.  « 

The  delivery  of  a  deed  to  one  person  for  the 
benefit  of  another  is  good.  Nye  v.  Lowry,  82 
Ind.  316;  Frank  v.  Heiner,  117  N.  C.  79,  28 
8.  E.  42. 

A  delivery  of  a  deed  to  a  third  person  for 
the  benefit  of  the  grantee  is  Just  as  much  a 
delivery  as  If  made  to  the  grantee  or  party  him- 
self, unless  some  other  Intent  Is  evinced.  Hos- 
ley  v.  Holmes,  27  Mich.  418. 

An  agreement  to  procure  a  conveyance  and 
release  of  a  dower  right  within  six  months  Is 
sufficiently  performed  to  support  an  action  for 
the  consideration  where  a  deed  conveying  such 
right  to  the  other  party  Is  executed  and  de- 
livered to  a  stranger,  with  or  without  previous 
authority,  If  the  grantee  within  the  six  months 
directs  the  latter  to  retain  the  deed  for  him. 
Turner  v.  Whldden,  22  Me.  121. 

A  deed  left  with  a  third  person  uncondition- 
ally to  be  delivered  to  the  grantee  Is  sufficient- 
ly delivered  if  subsequently  received  by  the 
grantee  under  circumstances  indicating  accept- 
ance. Campbell  v.  Kuhn,  45  Mich.  513,  40 
Am.  Rep.  479,  8  N.  E.  523. 

An  unconditional  delivery  to  a  third  person 
will  be  good  If  assented  to  by  the  grantee  either 
before  or  after  the  grantor's  death.  Allen  v. 
DeGroodt,  105  Mo.  442,  16  8.  W.  494,  1049. 

A  delivery  of  a  deed  may  be  made  either  to 
the  grantee  or  to  a  third  person,  without  any 
special  authority,  for  the  use  of  the  grantee. 
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We  art  satisfied  that  he  undertook  to  cany 
out  the  instructions  of  his  attorney,  and,  as 
found  by  the  jury,  intended  to  make,  and 
did  make,  an  effectual  delivery  of  the  deed 
ma  an  escrow.  He  was  living  alone,  except 
that  he  had  a  housekeeper.  On  the  same 
day  that  the  deed  wae  drawn  and  executed, 
he  returned  home,  and  told  his  housekeeper, 
Miss  Witherapoon,  of  his  attorney's  instruc- 
tions for  him  to  make  a  delivery  of  the  deed. 
She  testified,  in  substance:  "He  said  he 
would  give  the  deed  to  me  to  keep,  and  at 
his  death  that  I  should  give  it  to  Sam  [the 
appellee],  and  I  told  him  I  would.  He  then 
handed  me  the  deed,  and  I  took  it.  It  was 
in  an  envelope,  with  Sam's  name  on  the  back 
of  the  envelope.  I  asked  him  what  I  could 
do  with  ii>  and  he  told  me  I  could  keep  it 
in  his  trunk,  and  he  handed  me  the  key. 
The  trunk   was  locked.    I  went  into  his 


room,  and  put  the  deed  in  the  right*  hand 
corner  of  the  trunk,  with  a  sewing-machine 
receipt  which  I  had  there.  The  trunk  was 
the  safest  place  in  the  house."  A  few 
months  after  the  deed  was  made,  Samuel 
Bowles  fell  unconscious  while  walking  up 
the  steps  of  his  residence,  and  expired  al- 
most immediately  after  having  been  taken 
to  his  room.  After  he  was  dead,  Miss  With- 
erspoon,  in  whose  hands  the  deed  had  been 
placed  by  Mr.  Bowles,  took  from  his  vest 
pocket  the  key  to  his  trunk,  and  then  un- 
locked the  trunk,  and  took  therefrom  the 
deed  in  question,  and  shortly  thereafter  de- 
livered it  to  Samuel  M.  Bowles,  the  grantee, 
who  filed  it  for  record.  She  testified  that 
the  deed  was  in  the  envelope,  in  the  same 
place  in  the  corner  of  the  trunk,  with  her 
machine  receipt,  where  she  had  placed  it 


Verplank  v.  Sterry,  12  Johns.  586,  7  Am.  Dec. 
848. 

The  delivery  of  a  deed  to  a  third  person  for 
the  benefit  of  the  grantee  Is  valid  If  afterwards 
assented  to  by  the  grantee.  Marsh  v.  Austin, 
1  Allen,  288. 

That  the  delivery  of  a  deed  Is  to  another  than 
the  grantee  does  not  necessarily  invalidate  It ; 
but  delivery  may  be  made  to  a  stranger  for  the 
grantee'i  use.  Meeks  v.  Stlllwell,  54  Ohio  fet 
*41,  44  N.  B.  267. 

It  Is  not  necessary  to  the  validity  of  a  deed 
that  the  delivery  should  be  made  to  the  grantee 
<hlmself.  It  may  be  delivered  to  a  stranger  in 
!hls  behalf  and  for  his  use,  even  without  his 
precedent  authority.  Byrick  v.  Hetrlck,  18  Pa. 
488. 

Where  tenants  In  common  execute  a  deed  of 
land  which  has  been  fully  paid  for  by  the  pur- 
chaser, the  delivery  of  the  deed  after  the  death 
of  one  of  the  tenants  In  common,  by  the  other, 
or  by  some  third  person  In  whose  hands  It  nas 
been  placed  for  that  purpose,  is  a  good  and 
lawful  delivery.     Holt's  Appeal,  98  Pa.  257. 

A  delivery  sufficient  to  transfer  the  title  to 
the  grantee  is  shown  where  one,  in  anticipation 
of  marriage,  executed  a  deed  to  his  intended 
wife,  and  delivered  It  for  her  to  a  third  person, 
who,  the  same  day,  delivered  It  to  her.  Turner 
v.  Warren,  160  Pa.  836,  28  Atl.  781. 

The  rule  has  been  applied  In  the  following 
cases  where  the  actual  delivery  was  to  the  per- 
son to  be  benefited  by  the  deed,  though  another 
was  named  as  grantee: 

In  Richardson  v.  Clow,  8  111.  App.  01,  a  re- 
lease of  land,  running  to  the  mortgagor,  was 
delivered  to  one  who  had  purchased  the  land 
from  the  latter.  The  court  held  that  the  re- 
lease could  be  sustained  upon  either  one  of 
two  grounds,  (1)  that  there  was,  in  legal  ef- 
fect, a  delivery  to  the  mortgagor;  (2)  that  a 
delivery  to  the  owner  of  the  land  was  suffi- 
cient, she  being  the  party  to  be  benefited  by  the 
release. 

A  delivery  of  a  deed  to  the  real  beneficiary, 
or  the  person  to  whose  benefit  It  will  inure,  is 
good  without  any  delivery  to  the  person  named 
as  grantee  in  the  deed ;  therefore,  when  a  deed 
to  one  person  will  Inure  to  the  benefit  of  an- 
other by  reason  of  covenants  of  title  in  a  deed 
from  the  former  to  the  latter,  a  delivery  to  the 
latter  of  a  curative  deed  running  to  the  former 
will  be  good  without  any  delivery  to  the  lat- 
ter. Holcombe  v.  Richards,  88  Minn.  88,  85 
N.  W.  714. 

A  sufficient  delivery  of  a  deed  executed  to 
one  person  for  the  benefit  of  another  is  made 
by  delivery  to  the  latter,  followed  by  the  for- 
mer's acquiescence  in  the  use  of  his  name  by 
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subsequently  executing  a  deed  to  the   latter. 
Kyte  ▼.  Kyte,  8  Kulp,  1. 

And  the  rule  has  been  applied  where  the 
third  person  has  purchased  the  property  but 
procured  the  deed  to  be  made  out  to  another 
and  delivered  to  himself;  thus: 

There  is  a  sufficient  delivery  of  a  deed  to  the 
grantees  where  it  Is  given  by  the  grantors  to 
a  third  person,  who  buys  and  pays  for  the 
property  and  retains  the  deed  In  his  possession 
until  his  death,  when  It  Is  recorded  by  the 
grantees,  who  take  possession  of  the  property. 
Cook  v.  Patrick,  185  111.  490,  11  L.  R.  A.  573, 
26  N.  E.  658. 

Where  a  husband  purchases  land  and  directs 
a  deed  absolute  In  form  to  be  made  to  his  wife, 
and  the  grantor,  with  the  Intention  of  passing 
the  title,  makes  the  deed  as  directed  and  de- 
livers It  to  an  agent  designated  by  the  hus- 
band, it  Is  a  prima  facie  delivery  to  the  wife, 
and  the  fact  that  the  deed  was  afterward  found 
in  possession  of  the  husband  does  not,  consid- 
ering the  relation  of  the  husband  and  wife,  re- 
but the  presumption  of  delivery  to  her.  Ram- 
sey v.  Otis,  138  Mo.  85,  84  8.  W.  551. 

Where  a  father,  without  any  request  from  his 
daughter,  or  any  intimation  to  her  of  his  In- 
tention, purchases  a  house  and  lot  and  pro- 
cures the  deed  to  be  made  to  her,  and  receives 
the  deed  from  the  grantor,  and  subsequently 
informs  her  of  what  has  been  done,  and  she 
assents  thereto,  the  title  vests  in  her.  Shrader 
v.  Bonker,  63  Barb.  615. 

Where  a  purchaser  of  land  procures  the  deed 
to  be  made  out  to  a  third  person,  but  has  It 
delivered  to  himself,  and  the  grantee  ratifies 
such  acts  as  soon  as  he  learns  of  the  deed,  the 
legal  title  will  be  deemed  to  have  passed  to 
him  as  between  him  and  the  widow  and  heirs 
of  the  third  person,  whatever  may  be  the  equit- 
able rights  of  the  parties  in  the  premises.  Mc- 
Pherson  v.  Featherstone,  37  Wis.  632. 

*  But  where  the  equitable  owner  of  property 
procures  the  holder  of  the  legal  title  to  make 
a  deed  to  his  (the  equitable  owner's)  wife,  and 
to  deliver  it  to  him,  It  Is  optional  with  him 
whether  effect  shall  be  given  to  it  by  delivering 
It  to  his  wife  or  not,  and  he  may,  if  he  choose, 
suffer  the  legal  title  to  remain  in  the  grantor. 
Newell  v.  Cochran,  41  Minn.  374,  43  N.  W.  84. 

So,  also,  a  delivery  to  one  of  the  grantees,  or 
persons  interested  in  a  deed,  has  been  upheld 
as  a  delivery  to  the  others :  thus : 

A  deed  conveying  property  in  trust  for  the 
life  of  a  person  named,  with  remainder  to  his 
children,  may  be  sufficiently  delivered  to  the 
remaindermen  by  a  delivery  to  the  life  oattwi 
que  trust.     Eyrlck  v.  Hetrlck,  13  Pa.  488. 

A  delivery  to  a  wife  of  a  deed  conveying 
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when  it  was  put  into  her  hands  for  delivoy 
to  appellee.' 

The  evidence  shows  beyond  all  doubt  that 
from  what  the  grantor  did  and  said  he  in- 
tended to  make  an  effectual  delivery  of  the 
deed.  In  Howes  v.  Howes,  177  111.  400,  53 
N.  E.  78,  we  reiterated  what  had  been  said, 
In  substance,  in  many  previous  cases,  that 
"no  special  form  or  ceremony  is  necessary  to 
constitute  a  sufficient  delivery.  It  may  be 
by  acts  or  words,  or  both,  but  something 
must  be  said  or  done  showing  an  intention 
that  the  deed  shall  become  operative  to  pass 
the  title,  and  that  the  grantor  loses  all 
right  of  control  over  it.  The  delivery  need 
not  necessarily  be  made  to  the  grantee,  but 
may  be  made  to  another  in  his  behalf  and 
for  his  use;  but  it  is  indispensable  that  the 

Srantor  shall  part  with  control  over  the 
eed,  and  shall  not  retain  a  right  to  reclaim 


it"  Hayes  ▼.  Boylan,  141  111.  400,  30  N.  E. 
1041;  Provart  v.  Harris,  150  111.  40,  36  N. 
E.  958;  Wilson  v.  Wilson,  158  111.  567,  41 
N.  E.  1007;  Shults  v.  Shults,  150  111.  654, 
43  N.  E.  800.  It  is  contended  in  the  case 
at  bar  that  the  grantor,  Samuel  Bowles,  re- 
tained control  of  the  deed,  because,  after  he 
delivered  it  to  Miss  Witherspoon,  she  put 
it  in  his  trunk,  to  which  he  carried  the  key, 
and  that  he  virtually  retained  possession  of 
the  deed  until  his  death.  The  argument  is 
that  what  was  done  after  the  execution  and 
acknowledgment  of  the  deed  was  all  one 
transaction,  the  effect  of  which  was  that  the 
grantor  retained  full  control  of  the  deed, 
with  the  right  and  power  to  recall  or  re- 
claim it  at  any  time,  according  to  his  pleas- 
ure. So  far  as  the  question  of  fact  is  con- 
cerned, the  jury  and  the  court  below  have 
found  against  this  contention,  and  we  think 


property  to  her  for  life,  with  remainder  to  her 
children,  or  in  case  she  dies  without  children 
to  her  husband,  is  a  sufficient  delivery  aa  to 
the  huaband  and  children  also.  Lambert  v.  Mc- 
Clure,  12  Tex.  Civ.  App.  577,  84  8.  W.  978. 

A  delivery  of  a  deed,  creating  a  life  estate 
and  a  remainder,  to  the  remainderman.  Is  a 
sufficient  delivery  to  the  life  tenant  so  far  as 
delivery  depends  upon  the  acts  of  the  grantor, 
and  the  fact  that  the  life  tenant  is  claiming 
title  under  the  deed  sufficiently  indicates  an 
acceptance  of  It  on  his  part.  8tout  v.  Dunning, 
72  Ind.  343. 

A  mortgage  purporting  to  have  been  given 
to  three  grantees,  for  three  several  sums,  was 
delivered  to  one  of  them  by  the  mortgagor,  with 
words  to  the  effect  that  he  delivered  it  for  her 
use  only.  The  court  decided  that  the  delivery 
Inured  to  the  benefit  of  all,  saying:  "The  in- 
strument purports  to  be  a  conveyance  of  the 
whole  property  described  to  the  three  grantees 
and  their  assigns  on  one  consideration  moving 
from  them  all,  but  paid  in  different  propor- 
tions. .  .  .  Such  a  conveyance  vested  In 
them  an  Interest  in  the  goods,  and  whether  this 
interest  is  technically  a  joint  Interest  or  an 
Interest  In  common  Is  wholly  immaterial.  It 
Inures  to  their  common  benefit.  .  .  •  This 
being  the  character  of  the  instrument  signed 
and  sealed  by  the  plaintiff,  the  court  are  of  the 
opinion  that  by  the  delivery  of  it  to  one  of  the 
grantees,  to  inure  as  h's  deed  to  such  grantee, 
It  thereby  became  the  deed  of  the  grantor  for 
ail  the  purposes  expressed  in  it;  and  that  it 
was  not  competent  for  the  grantor  to  restrain 
the  operation  of  it,  as  his  deed,  by  the  use 
of  words,  so  as  to  give  It  effect  as  his  deed  to 
one  of  the  grantees  and  prevent  it  from  hav- 
ing that  effect  as  to  the  others."  Hubby  v. 
Hubby,  5  Cuss.  516,  52  Am.  Dec.  742. 

Delivery  of  a  deed  to  one  of  two  joint  grantees 
is  a  delivery  to  both.  Eshleman  v.  Henrietta 
Vineyard  Co.  102  Cal.  199,  86  Pac  579. 

When  a  deed  Is  delivered  to  a  grantee  who 
Is  named  la  the  deed  Jointly  with  another 
grantee,  both  made  by  the  Instrument  tenants 
In  common,  In  the  absence  of  facts  tending  to 
show  differently,  such  delivery  will  be  regarded 
aa  a  delivery  to  both.  Minor  v.  Powers  (Tex. 
Civ.  App.)  24  8.  W.  710,  Affirmed  in  87  Tex.  83, 
26  B.  W.  1071. 

Where  a  father  executed  a  deed  to  his  two 
sons  and  handed  the  same  to  one  of  them,  tell- 
ing the  latter  that  It  was  for  him  and  his 
brother,  there  was  a  good  delivery  to  both. 
Benson  v.  Hall,  150  111.  60,  36  N.  E.  947. 

But  if  one  makes  a  deed  to  two  persons,  and 
delivers  it  to  one  of  them  only,  and  says  noth- 
ing with  reference  to  the  other  at  the  time  of 
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the  delivery,  the  deed  is  void  as  to  the  latter. 
Hannah  v.  Swaroer,  8  Watts,  9,  84  Am.  Dec. 
442. 

And  if  a  deed  to  two  grantees  is  delivered  to 
one  of  them  without  the  knowledge  of  the  other, 
and  the  latter,  upon  learning  of  It,  dissents 
therefrom,  the  deed  is  void  as  to  him,  and  he 
cannot  thereafter  maintain  ejectment.  Baxter 
v.  Baxter,  44  N.  C.  (Bushes  L.)  841. 

2.  When  not  to  be  delivered  to  grantee  untU 
after  grantor's  death. 

Postponing  for  the  present  the  discussion  of 
the  conditions  necessary  to  such  a  delivery,  it 
may  be  said  to  be  established  by  the  overwhelm- 
ing weight  of  authority  that,  in  the  absence  of 
rights  of  third  persons  superior  to  those  of  the 
grantor  (as  to  such  rights,  see  II.  f,  infra), 
the  fact  that  the  third  person  is  directed  not 
to  deliver  the  deed  to  the  grantee  until  after 
the  grantor's  death  does  not  defeat  the  de- 
livery. Doe  em  dem.  Guest  v.  Beeson,  2  Houst. 
(Del.)  246;  Dinwiddle  v.  Smith,  141  Ind.  318, 

40  N.  E.  748 ;  Stout  v.  Rayl,  146  Ind.  879,  45 
N,  E.  515;  Hatch  v.  Hatch,  9  Mass.  807,  6 
Am.  Dec.  67;  Latham  v.  Udell,  88  Mich.  238; 
Thatcher  v.  St.  Andrew's  Church,  87  lilch. 
264 ;  Howard  v.  Patrick,  88  Mich.  805 ;  Jenkin- 
bon  v.  Brooks,  119  Mich.  108,  77  N.  W.  640; 
Brown  v.  Stutson,  100  Mich.  574,  59  N.  W.  238 ; 
Williams  v.  Latham,  118  Mo.  165,  20  8.  W.  99; 
DIefendorf  v.  DIefendorf,  182  N.  Y.  100,  30  N. 
E.  375;  Arnegaard  v.  Arnegaard,  7  N.  D.  475, 

41  L.  R.  A,  258,  75  N.  W.  797;  Studebaker 
Bros,  Mfg.  Co.  v.  Hunt  (Tex.  Civ.  App.)  38  8. 
W.  1184. 

There  Is  a  good  delivery  where  the  grantor 
gives  the  deeds  to  a  third  person  with  directions 
to  hand  them  after  his  death  to  the  persons 
to  whom  they  were  made,  or  have  such  of  them 
as  were  to  minors  recorded.  Stephens  v.  Huss, 
54  Pa.  26. 

In  Jones  v.  Jones,  6  Conn.  Ill,  16  Am.  Dec 
35,  a  parent,  in  consideration  of  natural  af- 
fection, executed  deeds  of  part  of  his  estate  to 
his  children,  but  retained  the  deeds  in  his  cus- 
tody giving  directions  to  his  wife  to  lodge  them, 
after  his  death,  with  the  town  clerk  for  record, 
which  was  accordingly  done.  The  court  held 
that,  as  the  deeds  were  never  delivered,  the  put- 
ting them  Into  the  custody  of  the  town  clerk 
for  record  must  be  laid  out  of  the  question. 
It  was  said,  however,  that  the  case  would  have 
been  different  if  the  deeds  had  been  delivered 
to  the  wife  before  the  grantor's  decease ;  for  In 
that  event  the  delivery  of  them  to  the  use  of 
the  grantees  to  take  effect  on  the  death  of  the 
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their  finding  is  sustained  by  the  evidence. 
The  evidence  shows  that  he  never  did  at- 
tempt to  recall  or  reclaim  the  deed,  or  to 
exercise  any  control  over  it  whatever,  ex- 
cept that  he  permitted  its  custodian  to  keep 
it  in  his  locked  trunk,  with  a  paper  belong- 
ing to  her  which  she  kept  in  the  same  place. 
His  intention  to  carry  out  the  instructions 
of  his  attorney,  and  to  make  an  effective  de- 
livery beyond  his  right  of  recall,  is  clear. 
Had  Miss  Witherspoon  placed  and  kept  the 
deed  in  a  trunk  or  other  place  of  deposit  be- 
longing to  her,  no  question  as  to  the  delivery 
could  have  arisen.  The  question,  then,  is, 
Does  the  mere  fact  that  she  put  the  deed  in 
his  trunk,  to  which  he  carried  the  key,  im- 
mediately upon  its  delivery  to  her,  necessari- 
ly render  such  delivery,  or  alleged  delivery, 
ineffectual  T  We  think  not.  Such  a  fact,  in 
connection  with  others,  might  oast  suspicion 
upon  <the  intention  of  the  grantor,  and  give 


rise  to  the  conclusion  that  the  attemped  de- 
livery was  only  colorable,  and  that  he  had 
no  intention  of  parting  with  the  control  of 
the  deed;  but  in  the  case  at  bar  there  was 
no  evidence  whatever  that  he  did  not  intend 
in  good  faith  to  make  a  complete  and  final 
delivery  of  the  deed  as  an  escrow,  but,  as 
before  said,  the  evidence  was  that  he  did  so 
intend.  80  far  as  he  was  concerned,  the 
act  of  delivery  was  complete,  and  no  condi- 
tions were  attached  to  it,  except  that  the 
person  to  whom  it  was  so  delivered  should, 
at  his  death,  deliver  it  to  the  grantee.  This 
condition  was  fulfilled,  and  we  cannot  say, 
as  a  matter  of  law,  that  because  the  custo- 
dian put  and  kept  the  deed  in  a  receptacle 
belonging  to  him,  where  he  could,  by  the  ex- 
ercise of  mere  physical  power,  regain  the 
actual  possession  of  the  instrument  as 
against  such  custodian,  he  did  not  part 
with  all    dominion  and    control   over   the 


grantor  would,  by  legal  operation,  have  been  a 
delivery  to  the  grantees  themselves. 

That  the  person  to  whom  a  deed  was  delivered 
by  the  grantor  with  Instructions  to  hold  It  until 
the  death  of  the  grantor  and  then  deliver  It 
to  the  grantee  violated  his  trust,  and  gave  the 
deed  to  the  grantee  before  the  grantor's  death, 
does  not  defeat  the  delivery.  Wallace  v.  Har- 
ris, 32  Mich.  380. 

The  cases  jast  cited  represent  but  a  small 
part  of  those  that  support  the  proposition  here- 
tofore stated  with  reference  to  the  delivery  of 
a  deed  to  a  third  person  to  await  the  grantor's 
death.  Most  of  the  cases,  however,  In  which 
the  question  Is  Involved,  treat  the  general  prop- 
osition as  beyond  dispute,  and  occupy  them- 
selves with  the  question  as  to  the  circumstances 
under  which  such  delivery  may  be  made,  the 
manner  In  which,  or  the  time  when,  the  deed 
takes  effect,  or  the  respective  rights  of  the  par- 
ties and  third  persons,  and  for  that  reason  are 
more  appropriately  cited  In  the  following  subdi- 
visions. 

The  following  cases  seem  to  take  the  view 
that  the  direction  to  the  third  person  not  to 
deliver  the  deed  to  the  grantee  until  after  the 
grantor's  death  is  necessarily  fatal  to  the  de- 
livery. 

In  Doe  ew  dem.  Lloyd  v.  Bennett,  8  Car.  & 
P.  124,  one  made  a  deed  of  gift  to  his  daughter, 
signed  and  sealed  it  in  the  presence  of  the  at- 
testing witnesses,  and  said :  "I  deliver  this 
as  my  last  act  and  deed."  Afterwards,  on  the 
suggestion  that  the  grantee  might  otherwise 
take  his  property  from  him  In  his  lifetime,  he 
requested  a  third  person  to  keep  the  deed  and 
not  deliver  it  to  the  grantee  until  after  his 
death.  It  was  held  that  the  delivery  was  com- 
pleted by  the  declaration  of  the  grantor.  Cole- 
ridge, J.,  said,  however,  that  he  doubted  wheth- 
er, If  the  Instrument  had  been  delivered  on  the 
condition  that  the  grantee  should  not  have  it 
till  the  grantor's  death,  it  could  operate  as  an 
escrow. 

Wellborn  v.  Weaver,  17  Ga.  267,  63  Am.  Dec. 
236,  held  that  the  delivery  of  a  writing  as  a 
deed  to  a  third  person,  as  the  agent  of  the 
grantor,  to  hold  during  the  life  of  the  grantor 
and  to  be  delivered  at  his  death  to  the  grantees, 
does  not  operate  as  the  deed  of  the  grantor 
presently,  or  as  an  escrow,  and  a  delivery  by 
the  third  person  to  the  grantee,  after  the  grant- 
or's death,  is  invalid.  The  court,  in  the  opin- 
ion, seems  to  disapprove  of  the  entire  doctrine 
that  an  effectual  delivery  to  the  grantee  may  be 
made  by  a  delivery  to  a  third  person  with  In- 
structions to  deliver  It  to  the  grantee  after 
the  grantor's  death,  and  disapproves  of  Wheel- 
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wrlght  v.  Wheelwright,  2  Masa  447,  S  Am. 
Dec.  66,  and  the  cases  following  that  case. 
It  Is  stated,  however,  In  the  statement  of  facts 
preceding  the  opinion,  that  the  grantor  delivered 
the  deed  to  the  third  person  (a  subscribing 
witness)  as  his  agent ;  and  the  opinion  repeated- 
ly states  that  the  deed  was  subject  to  the  grant- 
or's control.  If  by  this  statement  Is  meant  that 
the  grantor  in  the  particular  case,  by  consti- 
tuting the  third  person  as  his  agent,  retained 
control  over  the  deed,  the  case  would,  by  the 
very  terms  In  which  the  doctrine  has  been 
stated,  be  excluded  from  It.  It  may  be,  how- 
ever, the  court  meant  that  the  third  person, 
under  such  circumstance,  Is  to  be  deemed  the 
agent  of  the  grantor  without  any  special  agree- 
ment or  understanding  to  that  effect. 

Oilmore  v.  Whltesldes,  Dud.  Eq.  14,  31  Am. 
Dec.  563,  Is  to  the  same  effect  as  the  last  case. 
The  court  said  that,  although  a  delivery  to  one 
person  for  another  may  be  good,  that  can  be 
the  case  only  where  there  is  an  unconditional 
delivery,  or  where  it  is  upon  a  condition  over 
which  the  grantor  can  have  no  further  control ; 
but  In  this  case  It  is  not  pretended  but  that  the 
grantor  might  at  any  time  have  resumed  the 
paper  and  resumed  the  gift.  This  statement 
does  not  seem  to  have  been  made  in  view  of  any 
understanding  or  agreement  that  the  grantor 
might  recall  the  deed,  but  apparently  because 
the  court  took  the  view  that,  as  the  deed  was 
not  to  be  delivered  to  the  grantee  or  donee  until 
after  the  grantor's  death,  it  was  necessarily 
within  his  control.  This  case,  therefore,  seems 
to  be  opposed  to  the  general  doctrine. 

Baker  v.  Haskell,  47  N.  H.  479,  93  Am.  Dec 
455.  seems  to  practically  deny  that  a  delivery 
of  a  deed  to  a  third  person  to  be  delivered  to 
the  grantee  after  the  grantor's  death  may  be 
upheld  as  a  delivery  to  the  grantee  where  the 
latter  knew  nothing  about  the  deed  until  after 
the  grantor's  death.  The  opinion  first  states 
that  It  must  be  regarded  as  the  established 
doctrine  of  the  state  that  placing  a  deed  in  the 
hands  of  a  third  person  is  not  a  good  delivery, 
unless  the  grantor  parts  with  his  dominion  over 
the  deed,  and  that  if  he  continues  till  his  death 
to  have  the  right  to  recall  the  deed  from  the  de- 
positary, there  Is  no  delivery,  although  such 
right  was  never  exercised.  It  then  apparently 
takes  the  position  that  until  there  is  some  priv- 
ity between  the  depositary  and  the  grantee,  the 
deed  Is  necessarily  within  the  control  of  the 
grantor,  notwithstanding  that  he  may  have  or- 
iginally intended  to  part  with  all  dominion  over 
It.  The  court  says  the  grantor  has  a  right  to 
change  his  mind  and  recall  the  deed  at  any 
time  before  the  depositary  has  entered  Into  an 
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deed.  Once  ported  with,  it  was  gone  for- 
ever, and  he  could  not  thereafter  rightfully 
or  effectually  reassume  a  control  which  he 
had  parted  witn,  even  if  he  had  obtained 
possession  of  the  deed;  nor  did  he  attempt 
to  do  so,  but  suffered  the  deed  to  remain 
undisturbed  where  Miss  Witherspoon  had 
placed  it.  We  are  disposed  to  agree  with 
the  findings  below  that  the  grantor  did  in- 
tend to  make,  and  did  in  fact  make,  a  de- 
livery of  the  instrument.  The  instructions 
of  the  court  to  the  jury  were  in  harmony 
with  these  views,  and  no  other  error  is 
pointed  out. 

The  judgment  will  he  affirmed. 

Magruder,  J.,  dissenting: 

In  my  opinion  there  was  no  valid  delivery 
of  the  deed.  The  deceased  directed  his 
housekeeper  to  take  the  deed,  and  put  it  in 


his  trunk,  which  was  in  his  bedroom.  As 
soon  as  she  placed  it  in  his  trunk,  she  gave 
him  the  key  to  his  trunk.  He  put  the  key 
in  his  vest  pocket,  and  carried  it  there  for 
several  months,  until  his  death.  It  was 
found  in  his  pocket  after  his  death.  It  is 
evident  that  the  deed  never  left  his  posses- 
sion or  control.  Being  in  his  trunk  in  his 
bedroom,  the  deed  was  all  the  time  in  his 
sight,  and,  having  the  key  in  his  hands,  he 
could  get  the  deed  and  destroy  it  at  any 
time.  Byars  v.  Spencer,  101  111.  429,  40 
Am.  Rep.  212;  Walls  v.  Hitter,  180  111.  616, 
54  N.  E.  565;  Walter  v.  Way,  170  111.  96, 
48  N.  E.  421;  Hayes  v.  Boylan,  141  111.  400, 
30  N.  E.  1041;  Hawes  v.  Hawes,  177  HI. 
409,  53  N.  E.  78;  Provart  v.  Harris,  150  111. 
40,  36  N.  E.  958 ;  Wilson  v.  Wilson,  158  111. 
567,  41  N.  E.  1007;  Shults  v.  Shults,  159 
111.  654,  43  N.  E.  800. 


arrangement  with  the  grantee  to  hold  It  for 
hlm,  or  deliver  It  to  him.  It  seems  doubtful 
from  the  testimony  with  reference  to  the  de- 
livery to  the  depositary  whether  the  grantor 
Intended  to  part  with  the  dominion  and  control 
over  the  deed,  and  it  would  seem  that  the  de- 
cision might  have  been  put  upon  the  ground 
that  he  did  not  so  intend,  but  the  opinion  itself 
seems  clearly  to  put  the  decision  upon  the 
ground  that,  under  the  circumstances,  the 
grantor  did  not  part  with  all  dominion 
and  control  over  the  deed,  Irrespective  of 
what  his  original  Intentions  may  have  been. 
The  action  was  ejectment  against  the  grantee, 
the  plaintiff  basing  his  title  on  the  claim  that 
the  grantor  died  seised  of  the  property.  See 
also  Hale  v.  Joslln,  134  Mass.  310,  infra,  II.  b, 
2,  b,  (2). 

It  la  apparent  from  the  citations  previously 
made  that  the  four  cases  last  cited  are  opposed 
to  the  overwhelming  weight  of  authority. 

b.  Requisites  on  part  of  grantor, 
1.  General  etatement. 

Having  stated  In  II.  a,  1,  the  general  propo- 
sition that  a  valid  delivery  may  be  made  by  de- 
livering the  deed  to  an  unauthorized  third  per- 
son for  the  grantee,  and  in  II.  a,  2,  the  further 
general  proposition  that  a  direction  to  the  third 
person  not  to  deliver  the  deed  to  the  grantee 
until  after  the  grantor's  death  will  not  defeat 
the  delivery*  It  is  the  purpose  In  this  and  the 
following  subdivision  to  show  what  is  requisite, 
on  the  part  of  the  grantor,  to  uphold  such  a 
delivery.  The  question  of  acceptance  by  the 
grantee  is  discussed  separately  in  II.  c,  infra. 

The  first  requisite  on  the  part  of  the  grantor 
Is  that  he  shall  deliver  the  deed  to  the  third 
person  for  the  benefit  of  the  grantee  and  in 
some  way  express  his  Intention  to  that  effect; 
thus: 

The  mere  leaving  of  a  deed  by  the  grantor 
with  his  agent,  without  any  Instructions  as 
to  what  he  desires  to  be  done  with  it,  does  not 
amount  to  a  delivery.  The  law  does  not  pre- 
sume, when  a  deed  Is  handed  to  a  third  person, 
that  It  is  done  with  the  intention  to  pass  the 
title  to  the  grantee.  In  order  to  make  such  act 
a  delivery,  the  Intention  of  the  grantor  must 
he  expressed  at  the  time  in  an  unmistakable 
manner.  Fltspa trick  v.  Brlgman  (Ala.)  80  So. 
600. 

A  deed  is  good  if  delivered  to  a  stranger  to 
the  use  of  the  grantee.  But  if  It  Is  delivered 
to  a  stranger  without  any  such  Intention  (un- 
less It  be  delivered  as  an  escrow)  It  seems  this 
Is  not  a  sufficient  delivery.  Threadglli  v.  Jen- 
nings, 14  N.  C.  (8  Dev.  L.)  884. 
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An  unconditional  delivery  of  a  deed  to  a 
third  person  for  the  use  and  benefit  of  the 
grantee,  where  the  grantor  intends  to  devest, 
the  title,  and  to  part  with  oil  control  over  the 
instrument,  Is  ordinarily  a  sufficient  delivery. 
Wuester  v.  Folln,  60  Kan.  334,  56  Pac.  490. 

A  deed  need  not  necessarily  be  delivered  di- 
rectly to  the  grantee  himself ;  a  delivery  to  any 
other  person  for  him  and  to  his  use  Is  sufficient. 
If  It  has  passed  beyond  the  control  of  the  grant- 
or by  his  own  act,  accompanied  with  declara- 
tions that  it  is  delivered  for  the  use  and  benefit 
of  the  grantee,  it  has  the  same  effect  in  the 
hands  of  the  custodian,  though  a  stranger,  as 
if  delivered  to  the  party  beneficially  entitled. 
Eckman  v.  Eckman,  55  Pa.  269. 

The  act  of  a  chattel  mortgagor  in  placing 
the  mortgage  In  the  hands  of  a  third  person, 
not  for  the  use  and  benefit  of  the  mortgagee, 
but  merely  to  have  him  place  It  on  file  for  his 
own  use,  does  not  amount  to  a  delivery.  Miller 
v.  Bllnebury,  21  Wis.  676. 

To  uphold  a  delivery  of  a  deed,  there  should 
be  evidence,  beyond  delivery  to  a  third  person, 
of  the  intent  of  the  grantor  to  part  with  his 
title  and  the  control  of  the  deed,  and  that  such 
delivery  Is  for  the  use  of  the  grantee.  Osborne 
v.  Esllnger,  155  Ind.  351,  58  N.  E.  439 ;  Mitch- 
ell v.  Ryan,  30  Ohio  St.  887. 

A  delivery  of  a  deed  to  a  stranger  having  no 
authority  to  accept  It,  for  the  grantee,  Is  a  valid 
delivery,  provided  the  grantee  afterward  ac- 
cepts the  deed ;  and  such  acceptance  may  be 
shown  by  Implication.  But  to  make  a  delivery 
to  a  stranger  effectual,  the  Intention  with  which 
the  delivery  is  made  must  be  expressed  at  the 
time.  McElroy  v.  Hlner,  133  111.  156,  24  N.  BL 
435    (obiter). 

A  delivery  to  a  third  person  does  not  author- 
ize the  presumption  that  It  is  done  with  the 
intention  of  passing  the  title.  The  facts  and 
circumstances  attending  the  transaction  must 
be  such  as  to  show  that  the  grantor  Intended 
that  the  deed  should  be  delivered  by  the  cus- 
todian to  the  grantee.  Every  such  case  must 
be  determined  by  the  intention  of  the  grantor. 
Trask  v.  Trask,  90  Iowa,  318,  57  N.  W.  841. 

A  bare  delivery  of  a  deed  to  a  stranger  with- 
out words  of  direction  to  deliver  over  to  the 
grantee,  either  absolutely  or  conditionally,  is 
merely  void.  Hannah  v.  Swarner,  8  Watts,  9, 
34  Am.  Dec.  442. 

The  mere  leaving  of  a  will  In  the  custody  of 
a  third  person  without  any  Instructions  as  to 
the  delivery  thereof  to  the  grantee  does  not 
amount  to  a  delivery  to  the  latter.  Thompson 
v.  Lloyd,  49  Pa.  127. 

Bnt  the  authority  of  a  notary,  to  whom  a 
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mortgage  U  delivered  by  the  mortgagor  without 
special  direction!,  to  deliver  It  to  the  mort- 
gagee, will  be  presumed,  where  the  mortgagor 
executed  the  instrument  with  the  intention 
that  it  should  be  delivered.  Adams  t.  Adams, 
70  Iowa,  253,  80  N.  W.  705. 

And  the  fact  that  the  delivery  of  a  deed  by 
the  grantor  to  a  stranger  was  "for  and  in  be- 
half and  to  the  use  of  him  to  whom  the  deed  is 
made"  may  be  shown  by  either  actions  or  words 
which  eTlnce  the  Intent  of  the  grantor.  Can- 
ning v.  Flnkham,  1  N.  H.  353. 

A  delivers  a  deed  made  to  J.  S.  to  J.  D„ 
though  be  does  not  say  to  the  use  of  J.  S.,  yet 
It  Is  a  good  delivery  of  the  deed  to  J.  S.  if  he 
accepts  It.  Anonymous,  13  Vlner,  Abr.  23  K, 
pi.  12  a. 

It  Is  also  established  by  the  great  weight  of 
authority,  though  there  are  a  few  cases  to  the 
contrary,  that  the  grantor  must  part  with 
all  dominion  and  control  oyer  the  deed  at  the 
time  of  Its  delivery  to  the  third  person. 
Tounge  v.  Gullbeau,  8  Wall.  636,  18  L.  ed.  262 ; 
McCalla  v.  Bane,  45  Fed.  828,  Appeal  dismissed 
145  U.  S.  646,  36  L.  ed.  854,  12  Sup.  Ct  Rep. 
984;  Blsberry  v.  Boykin,  65  Ala.  336;  Porter 
V.  Woodbouse,  59  Conn.  568,  13  L.  R,  A.  64,  22 
Atl.  299;  Arnegaard  v.  Arnegaard,  7  N.  D. 
475,  41  L.  B.  A.  258,  75  N.  W.  797 ;  Fitspatrlck 
v.  Brlgman  (Ala.)  80  So.  500;  Crocker  v.  Low- 
enthal,  83  111.  579;  Stlnson  v.  Anderson,  96 
111.  373 ;  Shults  v.  Shults,  159  111.  654,  43  N.  B. 
800;  Morris  v.  Caudle,  178  111.  9,  44  L.  R.  A. 
489,  52  N.  B.  1036;  Crabtree  v.  Crabtree,  159 
111.  842,  42  N.  B.  787;  Latimer  v.  Latimer,  174 
111.  418,  51  N.  B.  548 ;  Walter  v.  Way,  170  111. 
96,  48  N.  B.  421 :  Shea  v.  Murphy,  164  111.  614, 
45  N.  B.  1021 ;  Provart  v.  Harris,  150  III.  40, 
86  N.  E.  958;  Bennett  v.  Waller,  23  111.  97; 
Merritt  v.  Temple,  155  Ind.  497,  58  N.  B.  699 ; 
Goodpaster  v.  Leathers,  123  Ind.  121,  23  N.  B. 
1090;  Osborne  v.  Bslinger,  155  Ind.  851,  58 
N.  K.  439;  Farmers'  &  T.  Bank  v.  Haney,  87 
Iowa,  101,  54  N.  W.  61 ;  Wuester  v.  Folin,  60 
Kan.  384,  56  Pac.  490 ;  Pennington  v.  Penning- 
ton, 75  Mich.  600,  42  N.  W.  985 ;  Allen  v.  De- 
Groodt,  105  Mo.  442,  16  S.  W.  494,  1049; 
Bneathen  v.  Sneathen,  104  Mo.  201,  16  8. 
W.  497;  Abbe  v.  Justus,  60  Mo.  App.  800; 
Hulser  v.  Beck,  55  Mo.  App.  668  (chattel  mort- 
gage) ;  llobblns  v.  Rascoe,  120  N.  C.  79,  88 
L.  R.  A.  238,  26  8.  B.  807  ;  Babbitt  v.  Bennett, 
68  Minn.  260,  71  N.  W.  22 ;  Cburcb  v.  Gllman, 
15  Wend.  656,  80  Am.  Dec.  82;  Hoffmire  v. 
Martin,  29  Or.  240,  45  Pac.  754:  Bckman  v. 
Eckman,  55  Pa.  269 ;  Elmore  v.  Marks,  39  Vt. 
538. 

Bury  t.   Toung,  98  Cal.  446,   33  Pac.  838, 


■aye 


There  are  well  considered  cases  hold- 


ing that,  even  though  the  grantor  delivers  the 
deed  to  the  depositary,  reserving  the  right  to 
recall  it,  yet  if  he  dies  without  recalling  it,  and 
the  deed  is  then  delivered,  such  delivery  is  com- 
plete and  entire,  and  carries  title.  We  are 
not  disposed  to  Indorse  that  doctrine,  and  think 
the  principle  recognized  in  this  case  goes  far 
enough  for  all  proper  purposes.  The  essential 
requisite  to  the  validity  of  a  deed  transferred 
under  circumstances  as  indicated  in  this  case 
is  that,  when  it  is  placed  in  the  bands  of  the 
third  party,  it  has  passed  beyond  the  control 
of  the  grantor  for  all  time." 

Placing  a  bill  of  sale  of  personal  property  In 
the  hands  of  a  third  person  to  keep  or  hold  it 
subject  to  the  order  of  the  depositor  does  not 
amount  to  a  delivery,  actual  or  constructive. 
Al sop  v.  Swathel,  7  Conn.  500.  The  court  said 
that  If  it  had  been  deposited  with  a  third  per- 
son for  the  use  of  the  grantee,  It  would  have 
amounted  to  a  delivery. 

If  a  deed  is  placed  In  the  hands  of  a  third 
person  as  the  agent,  servant,  friend,  or  bailee 
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of  the  grantor  for  safe  keeping  osty,  and  not 
for  delivery  to  the  grantee;  if  the  fact  that 
the  Instrument  is  a  deed  is  not  made  known  to- 
such  third  person,  either  at  the  time  it  Is 
handed  over,  or  at  any  time  before  the  death, 
of  the  grantor ;  if  the  name  of  the  grantee,  or 
other  description  of  him,  is  not  given ;  and  If 
there  is  no  evidence,  beyond  the  mere  fact  of 
such  delivery,  of  the  intent  of  the  grantor  to 
part  with  his  control  over  the  Instrument  and 
his  title  to  the  land,  such  transfer  of  the  mere 
possession  of  the  Instrument  does  not  constitute 
a  delivery,  and  the  Instrument  falls  for  want 
of  execution.  Osborne  v.  Bslinger,  155  Ind.  851, 
58  N.  E.  439. 

A  deed  delivered  by  the  grantor  to  a  third 
person  "for  safe  keeping  and  delivery,"  with 
an  express  reservation  of  the  right  to  with- 
draw it  at  any  time  before  the  grantor's  death, 
and  with  directions  to  hold  the  same  until  after 
his  death,  and  If  not  recalled  In  the  meantime, 
to  deliver  It  to  the  grantees  after  that  event, 
will  not  operate  to  pass  the  title,  although  the 
grantor  never  attempted  to  exercise  the  power 
of  withdrawal,  and  the  deed  was  delivered  to 
the  grantee  by  the  third  person  after  his  death. 
Brown  v.  Brown,  66  Me.  316. 

Where  the  grantor  places  In  the  hands  of  a 
depositary  a  deed  to  be  delivered  to  the  grantee 
upon  the  death  of  the  grantor,  reserving  the 
right  or  power  to  recall  the  deed  at  any  time 
before  his  death,  there  is  no  delivery,  and  the 
deed  passes  no  title  to  the  premises.  In  such 
case  the  depositary  la  the  agent  of  the  grantor, 
and  holds  the  deed  subject  to  his  direction  and 
control.     Ball  v.  Foreman,  37  Ohio  St.  132. 

One  of  the  requisites  of  the  delivery  of  a 
deed  Is  the  intention  of  the  grantor,  and  of  the 
person  to  whom  It  is  delivered,  that  it  shall 
presently  become  operative  and  effectual.  Wal- 
ter v.  Way,  170  111.  96,  48  N.  E.  421 ;  Fisher  v. 
Hall,  41  N.  Y.  416. 

The  deed  must  have  been  put  into  the  hands) 
of  the  third  person  under  such  circumstances 
as  to  make  It  the  duty  of  the  latter  to  refuse 
to  surrender  it  to  the  grantor  at  his  request. 
Osborne  v.  Bslinger,  155  Ind.  351,  58  N.  B.  439 ; 
Cook  v.  Brown,  84  N.  H.  460,  Overruling  Shed 
v.  Shed,  8  N.  H.  432 ;  Mudd  v.  Dillon  (Mo.)  65 
8.  W.  973. 

The  delivery  of  a  deed  to  a  stranger  to  be 
delivered  to  the  grantee  at  the  direction  of 
the  grantor,  or  with  a  reservation  of  the  right 
In  the  grantor  to  countermand  It,  does  not  pass 
the  title.  Trask  v.  Trask,  90  Iowa,  318,  57 
N.  W.  841. 

To  give  effect  to  a  delivery  to  a  third  person 
when  the  assent  of  the  grantee  may  be  pre- 
sumed from  the  beneficial  nature  of  the  convey- 
ance, It  must  be  placed  beyond  the  control  of 
the  grantor,  and  not  put  into  the  bands  of  a 
third  person  merely  to  be  delivered  to  the 
grantee,  for  then  such  third  person  Is  merely 
the  agent  of  the  grantor,  who  at  any  time 
before  actual  delivery  to  the  grantee  may  recall 
It;  but  it  must  be  delivered  to  such  third  per- 
son as  agent  of  the  grantee,  and  received  by 
him  in  that  capacity,  and  then,  If  the  law  will, 
from  the  beneficial  nature  of  the  conveyance, 
presume  the  assent  of  the  grantee,  the  delivery 
Is  complete  and  the  estate  passes  at  once. 
Johnson  v.  Farley,  45  N.  H.  505. 

Where  a  deed  of  gift  is  placed  by  the  donor 
In  the  hands  of  a  third  person  with  instructions 
to  hold  It  for  him  till  be  calls  for  it,  there  Is 
no  delivery,  because  there  is  lacking  the  es- 
sential Ingredient  to  a  delivery,  to  wit,  the 
putting  the  deed  out  of  the  possession  of  the 
donor  without  retaining  any  power  or  authority 
to  control  It.  Bailey  v.  Bailey,  52  N.  C.  (7 
Jones,  L.J  44. 

To  make  a  delivery  to  the  third  person  to  be 


1900. 


Muhbo  v.  Bowles. 


87B 


delivered  to  the  grantee  after  the  grantor's 
death  effectual,  the  grantor  most  detest  himself 
of  all  power  and  dominion  over  the  deed,  and 
If  he  reserve*  the  right  to  recall  it,  there  is  no 
Talld  delivery  to  the  grantee,  notwithstanding 
that  after  his  death  the  third  person  places  it 
on  record.  Prutsman  v.  Baker,  30  Wis.  644, 
11  Am.  Rep.  592.  In  this  case,  it  appears  that 
the  grantor  revoked  the  deed  and  requested  that 
It  might  be  returned  to  him  to  be  destroyed,  but 
the  opinion  is  undoubtedly  broad  enough  to 
cover  the  case  where  such  a  right  of  control 
was  reserved,  even  if  never  exercised. 

Depositing  a  deed  with  a  third  person  for 
safe  keeping  is  not  sufficient.  Roe  v.  Lovlck, 
43  N.  C.  (8  Ired.  Eq.)  88 ;  Morris  v.  Caudle,  178 
111.  9,  44  L.  R.  A.  489,  52  N.  B.  1036 ;  Barlow 
v.  H  In  ton,  1  A.  K.  Marsh.  97;  Guest  v.  Beeson, 
2  Houst  (Del.)  246. 

The  grantor  must  do  some  act  putting  it 
beyond  his  power  to  revoke  the  deed.  Duer  v. 
James,  42  Md.  492;  Hammerslough  v.  Cheat- 
ham, 84  Mo.  13. 

A  deposit  of  a  conveyance  with  a  third  per- 
son, to  be  delivered  after  the  grantor's  death 
to  the  grantee,  operates  as  a  delivery  of  the 
Instrument  to  the  latter,  if  the  grantor  intended 
It  as  an  absolute  disposition  of  the  property. 
Dernier  v.  Rleckhoff,  97  Iowa,  75,  66  N.  W.  147. 

Where  a  grantor  parts  with  the  control  of 
the  Instrument,  and  places  it  in  the  possession 
of  another,  with  the  intent  and  for  the  purpose 
of  making  it  effectual  and  a  binding  contract, 
the  delivery  will  be  regarded  as  binding  and 
conclusive  upon  the  grantor.  Crocker  v.  Low- 
enthal,  83  111.  579. 

To  constitute  a  valid  delivery  of  a  deed,  It 
must  pass  into  the  hands  of  the  grantee,  or 
someone  for  him,  in  such  a  way  as  to  be  beyond 
the  legal  control  of  the  grantor.  If  merely 
placed  In  the  bands  of  a  third  person  to  be  by 
him  delivered  to  the  grantee,  it  is  obvious  that 
the  grantor  may,  at  any  time  before  the  deed  Is 
actually  delivered,  countermand  the  order  and 
prevent  its  taking  effect.  Johnson  v.  Farley, 
45  N.  H.  505. 

In  Prutsman  v.  Baker,  80  Wis.  644,  11  Am. 
Rep.  592,  the  court  said  that  whether  an  in- 
strument delivered  to  a  third  person  to  be  de- 
livered to  the  grantee  was  to  be  regarded  as 
the  deed  of  the  grantor  presently,  or  as  an 
escrow,  in  either  case  the  grantor  must  have 
devested  himself  of  all  power  and  dominion 
over  it ;  In  the  first  case,  finally  and  forever, 
and  in  the  second,  until  the  time  has  passed  for 
the  performance  of  the  condition,  or  the  happen- 
ing of  the  event,  on  which  the  second  delivery 
la  to  be  made. 

An  essential  characteristic  and  Indispensable 
feature  of  every  delivery,  whether  absolute  or 
conditional,  is  that  there  must  be  a  parting 
with  the  possession  and  with  the  power  and 
control  over  the  deed  by  the  grantor  for  the 
benefit  of  the  grantee,  at  the  time  of  the  de- 
livery. Williams  v.  Daubner,  103  Wis.  521,  79 
N.  W.  748. 

A  conditional  delivery  is,  and  can  only  be, 
made  by  placing  the  deed  in  the  hands  of  a 
third  person,  to  be  kept  by  him  until  the  hap- 
pening of  the  event  upon  which  the  deed  is  to 
be  delivered  over  by  the  third  person  to  the 
grantee.  But  It  Is  an  essential  characteristic, 
and  an  indispensable  feature,  of  every  de- 
livery, whether  absolute  or  conditional,  that 
there  must  be  a  parting  with  the  possession  of 
the  deed,  and  with  all  power  and  control  over 
It,  by  the  grantor,  for  the  benefit  of  the 
grantee,  at  the  time  of  the  delivery.  Porter 
v.  Woodhouse,  59  Conn.  568,  13  L.  R.  A.  64, 
22  Atl.  299. 

Even  in  the  case  of  an  escrow,  the  grantor 
must  part  with  all  dominion  and  control  over 
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the  deed  until  the  expiration  of  the  time  for 
the  performance  of  the  condition,  or  the  occur- 
rence of  the  event  upon  which  the  delivery  to 
the  third  person  is  made ;  and  a  deed  deposited 
with  a  third  person  by  the  grantor  to  be  de- 
livered to  the  grantee  upon  the  order  of  the 
grantor,  is  not  an  escrow,  as  It  is  deemed  in 
law  to  be  still  in  the  possession  of  the  grantor. 
Fitch  v.  Bunch,  30  Cal.  208. 

A  few  cases  have  denied  the  necessity  of 
the  grantor's  parting  with  all  control  and  do- 
minion over  the  deed,  holding  that  notwith- 
standing the  reservation  by  the  grantor,  at  the 
time  of  the  delivery  to  the  third  person,  of  a 
right  to  control  or  recall  the  deed,  the  delivery 
will  nevertheless  be  effectual  if  such  right  ia 
not  exercised  by  the  grantor  during  his  lifetime ; 
thus: 

If  a  deed  is  delivered  to  a  third  person,  to 
be  by  him  kept,  during  the  life  of  the  grantor, 
subject  to  his  order,  and  at  his  death,  if  not 
previously  recalled,  to  be  delivered  over  to  the 
grantee,  and  the  grantor  dies  without  having 
recalled  the  deed,  such  delivery  will  become 
effectual,  and  the  title  of  the  grantee  consum- 
mated, upon  the  death  of  the  grantor.  Wood- 
ward v.  Camp,  22  Conn.  457. 

In  Bel  den  v.  Carter,  4  Day,  66,  4  Am.  Dec 
185,  It  was  held  that  where  deeds  were  delivered 
to  a  third  person  with  directions  to  "take  these 
deeds  and  keep  them ;  if  I  never  call  for  them, 
deliver  one  to  .  •  .  [person  named],  and 
the  other  to  •  .  .  [person  named],  after 
my  death;  if  I  call  for  them,  deliver  them  up 
to  me :"  and  the  grantor  died  without  recalling 
the  deeds, — the  legal  operation  of  the  delivery 
was  that  they  became  the  deeds  of  the  grantor 
presently;  that  the  third  person  held  them  aa 
trustee  for  the  grantees;  that  the  title  became 
consummate  in  the  grantees  upon  the  death  of 
the  grantor;  and  that  the  deeds  took  effect  by 
relation,  from  the  time  of  the  first  delivery. 
The  court  said  that  the  reservation  of  the 
power  to  countermand  the  deed  made  no  differ- 
ence, for  it  was  in  the  nature  of  a  testamentary 
disposition,  and  was  revocable  by  the  grantor 
during  his  life,  without  any  express  reserva- 
tion of  power. 

LIppold  v.  LlppoJd,  112  Iowa,  134,  83  N.  W. 
809,  holds  that  where  a  grantor,  with  intent  to 
make  the  deed  operative  as  such  so  as  to  pass 
the  title,  but  postponing  the  time  of  enjoyment, 
delivered  a  deed  to  a  third  person  to  be  de- 
livered on  the  grantor's  death  to  the  grantee, 
and  it  was  so  delivered,  the  grantor  never  having 
recalled  It,  there  was  a  good  delivery  to  the 
grantee,  notwithstanding  that  the  grantor  had 
the  power  to  recall  the  deed  during  his  life- 
time. It  does  not  appear  that  there  was  an  ex- 
press reservation  of  such  power.  It  is  appar- 
ently the  view  of  the  court  that  such  power  is 
necessarily  implied.  It  appeared  In  this  case 
that  the  grantee  knew  of  and  assented  to  the 
deed  before  the  grantor's  death. 

In  Haydon  v.  Easter,  15  Ky.  L.  Rep.  597,  24 
S.  W.  626,  where  a  deed  was  delivered  to  a 
third  person  to  await  the  grantor's  death,  the 
grantor  afterwards  conveyed  a  part  of m  the 
premises,  but  indicated  an  Intention  to  give 
other  land,  or  money  in  Hen  thereof.  The  con- 
troversy was  between  the  grantee  in  the  first 
deed  and  the  representatives  of  the  grantor,  so 
the  question  as  to  whether  the  second  deed  was 
good  or  not  did  not  arise,  but  It  Is  apparently 
assumed  that  it  was  good.  The  court,  how- 
ever, seems  to  take  the  view  that  the  reserva- 
tion of  the  power  to  recall,  if  not  exercised,  la 
not  fatal  to  a  delivery. 

In  fined  v.  Shed,  8  N.  H.  482,  where  one  made 
an  instrument  purporting  to  convey  to  his  sons 
certain  lands,  with  a  reservation  of  the  use  of 
the  lands  to  himself  during  his  life,  and  dellv- 
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•red  the  Instrument  to  a  third  person  to  be  de- 
livered to  the  grantees,  as  his  deed,  after  his 
decease,  in  case  he  should  not  otherwise  direct ; 
and  the  deed  was  accordingly  delivered  to  the 
grantees  after  the  grantor's  death,  he  not  hay- 
ing given  other  directions  in  the  meantime, — it 
was  held  that  the  instrument  was  to  be  consid- 
ered as  the  deed  of  the  grantor  from  the  first 
delivery ;  and  that  the  conveyance  might  ope- 
rate as  a  covenant  by  the  grantor  to  stand 
seised  of  the  land  to  his  own  use  during  life, 
remainder  to  the  grantees  In  fee.  It  was  urged 
In  this  case  that  the  grantor  having  reserved  a 
control  over  the  ultimate  disposition  of  the  In- 
strument, it  could  not  be  regarded  as  an  es- 
crow ;  but  the  court  said  that  if  he  might  le- 
gally deliver  the  writing  absolutely  to  take  ef- 
fect upon  his  decease,  there  was  no  reason  why 
he  might  not  deliver  It  conditionally,  as  an  es- 
crow, to  take  effect  upon  his  decease.  In  case  he 
did  not  change  his  mind  and  revoke  it.  It  was 
also  urged  against  the  validity  of  the  instru- 
ment that  It  required  a  relation  by  a  fiction 
of  law  to  the  first  delivery,  but  the  court  held 
that  such  fiction  might  be  indulged  as  against 
tenants  claiming  the  land  In  opposition  to  the 
intention  of  the  grantor.  This  case,  however, 
has  been  overruled  by  Cook  v.  Brown,  34  N.  H. 
460. 

Id  Canning  v.  Plnkham,  1  N.  H.  853,  infra, 
II.  b,  2,  o,  (1),  also,  it  was  held  that  the  reser- 
vation of  the  power  to  recall  was  not  fatal,  if 
not  exercised. 

Where  a  deed  is  delivered  to  a  third  person 
to  be  delivered  to  the  grantees  in  case  the 
grantor  shall  die  without  having  made  a  will,  the 
deed  takes  effect  from  the  first  delivery,  If  the 
grantor  dies  without  making  a  will,  whether  it 
is  viewed  ai  an  escrow  or  not.  Ruggles  v.  Law- 
son,  13  Johns.  285,  7  Am.  Dec  375. 

In  Stephens  v.  Hum,  54  Pa.  26,  the  trial 
court,  in  answer  to  a  request  to  charge  that  if 
the  grantor  retained  the  right  of  recalling  the 
deed  at  pleasure  there  was  no  delivery,  and  it 
was  therefore  Inoperative,  said  that  the  reten- 
tion of  such  power,  If  not  exercised,  and  if  the 
deeds  were  delivered  over  to  the  grantees  after 
his  death,  would  not  render  them  inoperative. 
The  supreme  court  said  that  the  answer  was 
Immaterial,  since  there  was  no  evidence  that 
the  grantor  retained  the  right  to  recall  the 
deeds,  but  expressed  the  opinion  that  the  an- 
swer was  correct  in  any  aspect  of  the  case. 

In  Foster  v.  Mansfield,  3  Met  412,  37  Am. 
Dec.  154,  the  court  said  it  was  not  material  to 
inquire  what  would  have  been  the  effect  If  the 
grantor,  who  had  delivered  a  deed  to  a  third 
person  to  be  delivered  to  the  grantee  after  his 
(the  grantor's)  death,  had  recovered  from  his 
sickness  and  taken  back  the  deed,  but  expressed 
the  opinion,  as  the  estate  did  not  effectually 
pass  till  the  second  delivery,  If  that  second  de- 
livery had  been  prevented  it  would  probably 
have  been  held  that  the  deed  was  wholly  inope- 
rative. 

Where  a  deed  Is  delivered  to  one  in  trust  for 
the  grantee,  to  take  effect  at  the  grantor's 
death,  unless  he  shall  otherwise  direct  in  his 
lifetime,  and  he  dies  without  giving  any  fur- 
ther direction,  the  deed  at  his  death  takes  effect 
as  his  deed  on  the  first  delivery.  Morse  v. 
Slason,  13  Vt  296. 

These  cases,  as  is  apparent  from  the  cita- 
tions previously  made,  are  opposed  to  the  great 
weight  of  authority  on  the  point  in  question. 
The  case  of  Shed  v.  Shed,  8  N.  H.  432,  was  ex- 
pressly overruled  In  Cook  v.  Brown,  34  N.  H. 
460,  which  holds  that,  In  order  to  make  the 
delivery  of  a  deed  to  a  third  person,  to  be  de- 
livered to  the  grantee  after  the  grantor's  death, 
effectual,  the  depositary  must  have  had  such  a 
dominion  over  the  deed  during  the  lifetime  of 
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the  grantor  as  the  latter  could  not  Interfere 
with ;  and  that  a  delivery  to  a  third  person  to 
be  delivered  to  the  grantee  upon  the  death  of 
the  grantor,  provided  It  Is  not  previously  re- 
called, is  not  sufficient,  though  the  power  to 
recall  the  deed  is  never  exercised. 

The  question  whether  the  grantor  parted 
with  all  dominion  and  control  over  the  deed  at 
the  time  of  the  delivery  to  the  third  person  is 
to  be  determined  by  reference  to  his  intention, 
which  Is  to  be  ascertained  from  the  facts  and 
circumstances  attending  the  execution  of  the 
deed  and  its  delivery  to  the  third  person.  Alex- 
ander v.  Alexander,  71  Ala.  295  ;  Weber  v.  Chris- 
ten, 121  111.  98,  11  N.  E.  893 ;  Shults  v.  Shults, 
159  111.  054,  43  N.  E.  800 ;  Latimer  v.  Latimer, 
174  111.  418,51  N.  E.  548  ;  Bury  v.  Young, 98  CaL 
446,  33  Pac.  338 ;  Trask  v.  Trask,  90  Iowa,  318, 
57  N.  W.  841 ;  Davis  v.  Davis,  92  Iowa,  147,  60 
N.  W.  507 ;  Jenklnson  v.  Brooks,  119  Mich.  108, 
77  N.  W.  640;  Babbitt  v.  Bennett,  68  Minn.  260, 
71  N.  W.  22;  Jones  v.  Swayze,  42  N.  J.  L.  279. 

The  important  question  in  determining 
whether  there  has  been  a  delivery  is  the  intent 
of  the  grantor  that  the  instrument  shall  pass 
out  of  his  control  and  operate  as  a  conveyance. 
The  existence  or  nonexistence  of  this  intent, 
however,  must  be  determined  from  his  acts,  and 
not  from  some  secret  state  of  mind  inconsistent 
with  his  conduct.  This  Intention  may  be  In- 
ferred from  a  variety  of  circumstances,  but  the 
circumstances  must  be  such  as  to  satisfactor- 
ily indicate  the  grantor's  intention  to  presently 
part  with  the  property  and  to  put  the  deed 
within  the  control  of  the  grantee.  There  may 
be  a  handing  over  of  the  Instrument  Into  the 
manual  possession  of  the  grantee  without  any 
delivery,  and,  on  the  other  hand,  there  may  be 
a  delivery,  although  the  actual  physical  cus- 
tody of  the  Instrument  remains  with  the 
grantor.  Babbitt  v.  Bennett,  68  Minn.  260,  71 
N.  W.  22. 

The  question  as  to  the  existence  of  such  In- 
tent is  one  of  fact.  Babbitt  v.  Bennett,  68 
Minn.  260,  71  N.  W.  22 ;  Jones  v.  Swayze,  42  N. 
J.  L.  279 ;  Dearmond  v.  Dearmond,  10  Ind.  191. 

Delivery  Is  to  a  great  extent  a  matter  of 
fact,  depending  upon  intent,  and  the  intent 
must  be  found  from  the  circumstances  of  the 
transaction,  the  res  gesta;  and  while  some  gen- 
eral principles  may  be,  and  are,  laid  down  in 
regard  to  it  to  ascertain  such  intent,  the  in- 
tent must  be  found  as  a  fact,  and  cannot  always 
be  determined  as  a  matter  of  law.  There  are 
some  cases  in  which  the  intent  is  so  plainly 
indicated  by  the  res  ge*t<r  that  but  one  conclu- 
sion can  be  deduced.  Hlbberd  v.  Smith,  67  Cai. 
547,  56  Am.  Bep.  726,  4  Pac  473,  8  Pac.  46. 

In  Vaughan  v.  Godman,  94  Ind.  191,  the 
court  held  that  a  complaint  by  a  father  against 
his  daughter  to  set  aside  a  deed  and  quiet  title 
was  not  demurrable,  notwithstanding  that  It 
alleged  the  making  and  recording  of  a  deed  from 
him  to  the  defendant,  then  an  infant,  without 
her  knowledge,  where  it  also  alleged  the  ulti- 
mate fact  that  the  deed  was  never  delivered  to 
her,  but  always  retained  by  the  plaintiff.  The 
court  said  that  the  ultimate  fact  that  there 
was  no  delivery  was  properly  averred,  thus 
clearly  showing  that  the  question  of  delivery, 
under  such  circumstances,  Is  one  of  fact,  and 
not  one  of  law. 

In  Rogers  v.  Carey,  47  Mo.  232,  4  Am.  Rep. 
822,  the  court  makes  the  direct  statement  that 
when  the  facts  with  reference  to  delivery  are 
undisputed,  their  legal  effect  is  a  question  of 
law.  If  the  court  Intended  to  include  as  one  of 
the  undisputed  facts  the  ultimate  fact  as  to 
the  grantor's  Intention,  the  statement  is  un- 
doubtedly correct,  but  if,  as  seems  to  be  the 
case,  the  court,  by  "undisputed  facts,"  meant 
merely  what  was  said  or  done  by  the  grantor. 
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-and  Intended  to  lay  down,  as  a  general  propo- 
sition, the  rule  that  such  "facts"  being  undis- 
puted, the  Inference  to  be  drawn  from  them 
with  reference  to  the  grantor's  Intention  Is  a 
-question  of  law,  and  not  one  of  fact,  the  posi- 
tion is  opposed  to  the  great  weight  of  author- 
ity. It  will  be  observed  that  in  many  of  the 
cases  cited  In  the  next  subdivision,  the  ultimate 
question  of  the  grantor's  intention  is  regarded 
•as  a  question  of  fact,  or  at  least  as  a  mixed 
-question  of  law  and  fact — by  which  Is  meant, 
that  the  trior  of  the  ultimate  fact  as  to  the 
grantor's  Intention  Is  to  be  guided,  In  drawing 
the  Inference  with  reference  to  that  intention 
from  the  admitted  or  established  facts  and  cir- 
cumstances, by  certain  general  principles  of 
law,  but  Is  to  determine  for  himself  whether  the 
facts  and  circumstances,  when  ascertained, 
meet  the  requirements  of  those  general  princi- 
ples, and  Is  not  absolutely  bound,  as  he  would 
oe  if  the  question  were  one  of  law  only,  to  draw 
one  predetermined  inference  from  one  state  of 
facts,  and  another  predetermined  Inference 
from  another  state  of  facts.  It  is  true  that 
the  Inference  with  reference  to  the  grantor's  in- 
tention that  the  trior  draws  from  the  subordi- 
nate facts  In  the  case  is  subject  to  review,  but 
the  test  to  be  applied  on  such  review  is  that 
applied  upon  the  review  of  an  ordinary  finding 
of  fact,  i.  €.,  whether  such  Inference  Is  so  unrea- 
sonable that  the  trior  has  no  right  to  draw  it. 
This  test  leaves  open  a  wide  field  for  the  exer- 
cise of  the  judgment  and  discretion  of  the  trior 
of  the  facts,  even  if  all  the  subordinate  facts 
and  circumstances  from  which  the  ultimate  In- 
ference as  to  Intention  must  be  drawn  are  un- 
disputed. In  this  view,  the  only  value,  as 
precedents,  of  the  cases  In  which  the  appellate 
court  upholds  the  finding  of  the  trial  court  on 
the  question  of  delivery,  lies  in  the  fact  that 
they  present  varying  sets  of  circumstances 
which  have  been  held  to  be  sufficient,  or  insuffi- 
cient as  the  case  may  be,  to  support  the  particu- 
lar finding  of  fact  upon  the  question  of  the 
grantor's  Intention.  It  does  not  necessarily 
follow  that  an  exactly  contrary  finding  upon 
the  same  evidence  would  not  also  have  been 
sustained.  If,  however,  the  decision  Is  that  the 
finding  of  the  trial  court  upon  the  ultimate 
question  as  to  the  grantor's  intention  is  not 
justified  by  the  subordinate  facts  and  circum- 
stances, it  would  seem  to  be  entitled  to  the  same 
force,  as  a  precedent,  as  if  the  inference  of  in- 
tention from  that  particular  state  of  facts  were 
purely  one  of  law,  and  would  undoubtedly  be 
conclusive  if  another  case  should  arise  present- 
ing exactly  the  same  facts  and  circumstances. 

The  law  makes  a  stronger  presumption  in 
favor  of  the  delivery  of  voluntary  settlements 
than  in  cases  of  ordinary  bargain  and  sale. 
Oline  v.  Jones,  111  111.  563;  Winterbottom  v. 
Pattison,  152  111.  334,  38  N.  E.  1050;  Miller 
v.  Meers,  155  111.  284,  40  N.  E.  577 ;  Shu  Its  v. 
Shulta,  159  111.  654,  43  N.  E.  800;  Latimer 
v.  Latimer,  174  111.  418,  51  N.  E.  548 ;  Colee  v. 
Colee,  122  Ind.  109,  23  N.  E.  687 ;  Crowder  v. 
Searcy,  103  Mo.  97,  15  8.  W.  346;  Rumsey 
▼.  Otis,  133  Mo.  85,  34  S.  W.  551. 

Especially  when  made  to  infants.  Winter- 
bottom  v.  Pattison,  152  III.  334,  38  N.  E.  1050 ; 
Miller  v.  Meers,  155  111.  284,  40  N.  E.  577; 
Crowder  v.  Searcy,  103  Ma  97,  16  S.  W.  346. 

Or  to  wife,  child,  or  near  relative.  Rumsey 
▼.  Otis,  133  Mo.  85,  34  S.  W.  551. 

The  next  case,  however,  seems  to  take  exactly 
the  contrary  view. 

The  question  of  delivery  of  a  deed  is  purely 
one  of  Intention.  With  respect  to  the  measure 
of  proof  required,  a  difference  Is  recognized  in 
the  cases  depending  upon  the  character  of  the 
deed,  whether  it  be  voluntary,  or  made  to  give  I 
effect  to  a  sale.  In  the  former  case  the  lnten- 
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tion  to  part  with  the  control  of  the  deed  is 
not  presumed,  and  a  delivery  must  be  proved 
strictly.     Jamison  v.  Craven,  4  Del.  Cb.  311. 

A  delivery  of  a  deed  will  be  presumed  from 
slight  circumstances  where  there  Is  proof  of  an 
Intention  on  the  part  of  the  grantor  to  convey 
to  the  grantee.  Crabtree  v.  Crabtree,  159  111. 
342,  42  N.  E.  787. 

In  determining  the  intention  with  which  the 
grantor  left  the  deed  with  a  third  person  evi- 
dence of  any  declarations  made,  or  conversa- 
tions had,  in  relation  to  that  subject  by  the 
grantor  at  that  or  any  subsequent  time  is  com- 
petent ;  but  It  is  not  competent  for  the  deposi- 
tary to  testify  as  to  what  he  would  have  done 
if  the  deed  had  afterward  been  called  for  by  the 
grantor.  Dean  v.  Parker,  88  Cal.  283,  26  Pax. 
91 ;  Corker  v.  Corker,  95  Cal.  308,  30  Pac.  541. 

Where  the  effect  of  a  delivery  of  a  deed  made 
before  the  death  of  the  grantor  would  be  par- 
tially to  revoke  his  will  and  change  bequests 
therein,  and,  while  leaving  the  will  operative 
as  to  the  grantees,  would  destroy  a  legacy  to 
another  heir,  the  son  and  appointed  executor 
of  the  grantor,  who  would  be  left  wholly  unpro- 
vided for,  the  proof  of  delivery  should  be  clear 
and  explicit,— especially  so  where  the  legal  ef- 
fect of  delivery  would  be  to  change  the  whole 
scheme  of  the  grantor  In  the  distribution  of  his 
estate.     O'Neal  v.  Brown,  67  Ga.  707. 

If  the  deed  is  delivered  to  the  grantee,  the 
natural  presumption  is  that  it  is  for  his  use, 
and  no  words  are  necessary.  But  if  it  is 
handed  to  a  stranger,  there  Is  no  such  natural 
presumption ;  and  hence,  unless  thore  is  some- 
thing besides  the  mere  act  of  delivery  to  evi- 
dence the  intent  It  is  impossible  to  say  that  the 
grantor  designed  to  part  with  his  title.  For 
the  delivery  may  be  by  mistake,  or  for  mere  safe 
keeping,  or  for  some  other  cause  wholly  Inde- 
pendent of  a  purpose  to  transfer  the  estate. 
Mitchell  v.  Ryan,  3  Ohio  St.  887. 

Where  the  grantor  delivers  the  deed  to  the 
wife  of  the  grantee  in  his  absence,  with  decla- 
rations to  the  effect  that  it  is  intended  for  his 
benefit,  and  without  any  intimation  that  It  is 
to  be  retained  by  her  for  any  purpose,  it  is  pre- 
sumed to  have  been  delivered  to  the  grantee. 
Craven  v.  Winter,  38  Iowa,  471. 

I 
2.  Particular  instances  and  illustrations,      i 

a.  Delivery  without  directions  to  await  grant- 
or's death. 

(1)  When  held  effective* 
See  also  Infra,  II.  b,  2,  d. 

The  following  cases  present  various  combi- 
nations of  circumstances  which  have  been  held 
either  to  require,  or  permit,  a  finding  uphold- 
ing a  delivery  made  to  a  stranger  without  di- 
rections to  await  the  grantor's  death  before  de- 
livering to  the  grantee. 

A  delivery  of  a  mortgage  from  a  daughter  to 
her  father  is  sufficiently  shown  where  the  mort- 
gagor herself  testifies  that  she  handed  the  mort- 
gage to  her  mother,  who  occupied  rooms  In  her 
house  with  the  father,  and  that  she  afterwards 
saw  it  in  the  bureau  drawer  in  their  room,  and 
it  further  appears  that  it  reached  and  was  ac- 
cepted by  the  mortgagee.  Ray  v.  Hallenbeck, 
42  Fed.  381  (decision  of  trial  court). 

A  delivery  of  a  grant  of  personal  property  to 
a  third  person,  if  unconditional,  vests  the  title 
in  the  grantee,  notwithstanding  that  the  prop- 
erty remains  In  the  grantor's  hands  until  death, 
and  that  the  deed  remains  with  the  third  per- 
son. Those  are  circumstances  which  the  jury 
may  take  into  consideration  in  inquiring 
whether  or  not  the  delivery  was  unconditional. 
M'Cutchen  v.  M'Cutchen,  9  Port,  (Ala.)  650 
(sustaining  finding  below) • 
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Bryan  ▼.  Wash,  T  111.  587,  makes  the  cri- 
terion of  delivery,  so  far  as  It  depends  upon  the 
nets  of  the  grantor,  his  Intention  whether  to 
place  the  deed  In  the  bands  of  the  third  person 
merely  as  a  convenient  place  of  deposit,  still 
intending  to  retain  control  over  It  and  deliver 
It  or  not  as  he  should  subsequently  think  best, 
or  to  part  with  all  dominion  and  control  over  it. 
The  fact  that  at  the  time  a  deed  from  a  grand- 
father to  his  infant  granddaughter  was  placed 
In  the  hands  of  the  latter's  father  the  grantor 
Instructed  him  to  deliver  the  same  to  the 
grantee  at  his  (the  father's)  pleasure,  does  not 
defeat  the  delivery  (sustaining  finding  below). 

In  Miller  v.  Meers,  155  111.  284,  40  N.  B.  577, 
the  finding  by  the  trial  court  of  the  delivery  of 
a  deed  to  the  grantees  was  upheld  under  the 
following  circumstance*:  One  executed  a  vol- 
untary deed  to  his  nephews  and  nieces  and 
handed  the  same  to  his  partner,  instructing  the 
latter  to  take  the  deed  and  take  care  of  It— 
whether  for  himself  or  the  grantees  he  did  not 
say.  The  partner  placed  it  In  a  safe,  used 
both  for  the  firm  papers  and  for  the  private 
papers  of  the  partners.  The  grantor  exercised 
no  control  over  it  for  fifteen  years.  One  of  the 
circumstances  which  was  considerably  empha- 
sised as  indicating  an  Intent  on  the  part  of  the 
grantor  to  pass  the  title  at  the  time  of  the  de- 
livery to  his  partner  was  that  the  deed  was  ex- 
pressly made  subject  to  a  life  lease  of  the  prop- 
erty executed  contemporaneously,  and  that  such 
life  lesse  expressly  recognised  the  grantees  In 
the  deed  as  the  owners  of  the  property.  The 
controversy  in  this  case  was  between  the  grant- 
ees on  one  side  and  the  trustees  under  the  will 
of  the  grantor  and  the  depositary  of  the  deed 
on  the  other  side.  Some  of  the  grantees  were 
infants  and  some  were  adults  (finding  below  re- 
versed). 

A  good  delivery  to  the  grantees  Is  shown 
where  a  father  having  previously  expressed  his 
obligations  to  his  children  because  of  their  re- 
maining with  blm  and  aiding  him  to  pay  for 
•the  land.  In  contemplation  of  a  remarriage  exe- 
cuted and  acknowledged  a  deed  of  land  to  the 
children  and  placed  It  in  the  hands  of  a  third 
person,  with  the  declaration  that  he  never 
wished  to  see  it  again,  the  deed  on  his  death 
being  delivered  to  the  grantees  and  recorded. 
Crabtree  v.  Crabtree,  159  111.  342,  42  N.  E.  787 
(finding  below  reversed).  In  this  case,  It  ap- 
peared that  the  grantees  knew  before  the  grant- 
or's death  of  the  execution  of  the  deed,  accepted 
it,  and  cultivated  the  land. 

There  Is  a  good  delivery  to  the  wife,  where 
a  deed  In  which  she  Is  named  as  grantee  Is  de- 
livered to  the  husband,  who  pays  for  the  prop- 
erty and  procures  the  deed  to  be  made  out  In 
her  name.  Pool  v.  Phillips,  167  111.  432,  47 
N.  B.  758  (apparently  so  held  as  a  matter  of 
law). 

In  Rodemeier  v.  Brown,  169  III.  847,  48  N.  B. 
468,  a  delivery  was  held  to  have  been  effected 
under  the  following  circumstances:  A  father 
executed  a  deed  to  bis  son,  containing  certain 
conditions.  The  grantor  retained  possession  of 
the  deed,  but  the  son  went  Into  possession  of 
the  property  and  performed  the  conditions  of 
the  deed,  and  the  property  was  treated  as  be- 
longing to  him.  Shortly  before  the  grantor's 
death,  be  said  to  another  son  In  the  absence  of 
the  grantee:  "I  will  give  you  charge  of 
Frank's  deed:  In  that  drawer  (pointing  to  the 
drawer)  Is  Frank's  deed;  take  it  and  give  It 
to  him.M  The  drawer  referred  to  was  In  a 
bureau  In  the  room  where  the  deceased  was 
lying.  The  son  assented,  saying  the  deed  was 
"now"  in  his  charge,  and  that  he  would  give  It 
to  his  brother.  He  told  his  mother  that  the 
deed  was  In  the  drawer,  belonged  to  his  brother, 
and  was  In  his  charge,  and  directed  her  to  keep 
MLB.A. 


It  locked  up,  which  she  consented  to  do.  The- 
deed  remained  In  the  drawer  until  after  the 
grantor's  death,  when  it  was  delivered  to  the 
grantee,  who  placed  it  on  record  (sustaining; 
finding  below). 

In  Walter  v.  Way,  170  111.  96,  48  N.  E.  421* 
It  was  held  that  there  was  no  delivery  of  a  vol- 
untary deed  where  the  grantor  during  his  last 
Illness  merely  informed  a  third  person  that  the 
deed  was  in  a  box  in  the  adjoining  room,  and 
that  the  grantee,  not  the  third  person,  could 
Lake  it  and  record  it  (sustaining  finding  below). 

A  note  and  mortgage  executed  by  a  banker 
to  replace  a  note  and  mortgage  which  had  been 
left  in  hJs  custody  but  had  been  misappropri- 
ated by  an  employee  are  sufficiently  delivered 
where  the  banker  hands  them  to  an  employee 
for  record,  Informing  the  mortgagee  thereof,  and 
the  latter  assents  to  the  arrangement,  although 
they  are  not  In  fact  recorded  and  are  left  in 
the  bank  vault  until  after  an  assignment  for 
creditors  by  the  mortgagor.  Knapsteln  v.  Tln- 
nette,  156  111.  322,  40  N.  B.  947,  Affirming  57 
111.  App.  570  (sustaining  finding  below). 

Where  one  brother  sold  land  to  another,  ex- 
ecuted a  deed  thereof,  and  delivered  the  same 
to  his  sister,  there  was  a  good  delivery  to  the 
grantee,  it  appearing  that  the  grantor  received 
the  purchase  price  from  the  latter,  and  that  the 
latter  entered  Into  possession  of  the  land  and 
kept  possession  up  to  the  time  of  his  death,  al- 
though the  deed  was  never  in  his  actual  pos- 
session. McCormick  v.  McCormick,  71  Iowa, 
379,  88  N.  W.  648  (sustaining  finding  below;. 

The  fact  that  the  grantor,  after  delivery  to 
the  third  person,  expressed  regret  while  on  a 
trip  to  the  place  where  the  grantees  resided, 
that  he  had  not  brought  the.  deed  along  with 
him  and  given  it  to  the  grantees,  does  not  tend 
to  show  that  the  delivery  to  the  third  person 
was  not  for  their  benefit,  but  rather  that  he  re- 
garded the  transfer  of  the  title  to  them  as  a 
fixed  fact.    /bid. 

Sneathen  v.  Sneathen,  104  Mo.  201,  16  S.  W. 
497  (reversing  finding  below),  held  that  there 
was  a  good  delivery  to  the  grantees  where  a 
grandfather  executed  deeds  to  bis  infant  grand- 
children, reserving  a  life  estate,  and  delivered 
them  to  his  wife  with  directions  to  give  the 
same  to  the  grantees  as  soon  as  she  saw  them, 
notwithstanding  that  they  were  not  handed  to 
the  grantees  until  after  the  grantor's  death, 
and  that  the  grantees  did  not  know  of  them 
until  after  that  event. 

Where  a  man  who  had  for  months  considered 
the  matter,  and  consulted  with  friends,  declar- 
ing his  Intention  to  convey  lands  to  his  minor 
son,  executed  a  deed  and  delivered  It  to  a  neigh- 
bor, saying  to  him :  "You  take  that  deed  and 
file  it  for  record,"  and  on  the  latter's  sugges- 
tion not  to  file  It  just  then  he  responded: 
"You  take  that  deed  and  keep  It  safely/*  with- 
out either  adopting  the  suggestion  that  the  re- 
cording should  be  postponed  or  Intimating  any 
change  In  his  purpose,  or  any  desire  that  the 
deed  should  be  held  subject  to  his  order  or  con- 
trol,— the  delivery  of  the  deed  must  be  held  to 
have  been  absolute  at  that  time,  and  a  sub- 
sequent filing  for  record,  whether  before  or 
after  the  father's  death,  to  be  merely  the  con- 
summation of  the  delivery  to  the  son  as  of  the 
date  of  the  delivery  to  the  neighbor  In  trust. 
Standi  ford  v.  Standlford,  97  Mo.  231,  8LR.A. 
299,  10  8.  W.  836  (reversing  finding  below). 

Where  one  who  had  partitioned  his  estate 
among  his  children,  in  order  to  preserve  certain 
of  his  grandchildren  from  want  on  account  of 
their  father's  dissipation,  voluntarily  executed 
a  deed  to  them,  having  frequently  declared  his 
Intention  to  do  so,  and  handed  the  same  to  a 
third  person  with  money  to  record  It,  there  was 
a   good  delivery  of   such   deed,  and   the   title 
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to  the  grantee*  notwithstanding  that 
there  was  a  misdescription  of  the  premises  in- 
tended to  be  conveyed;  and  the  first  deed,  on 
■account  of  such  mistake,  having  been  returned 
to  the  grantor  without  being  recorded,  and  a 
new  deed  executed  to  correct  the  mistake,  it 
was  held  that  the  power  conferred  upon  the 
third  person  to  record  the  first  deed  attached 
to  the  corrected  deed,  nothing  appearing  to 
•how  that  the  grantor  had  changed  his  mind, 
and  it  appearing'  that  the  money  which  was 
given  to  the  third  person  to  record  the  first 
deed  remained  In  his  bands,  and  that  he  un- 
derstood that  he  was  to  record  the  second  deed 
and  did  so.  Crowder  v.  Searcy,  103  Mo.  97,  15 
8.  W.  346  (reversing  finding  below). 

In  White  v.  Pollock,  117  Mo.  467,  22  8.  W. 
1077,  the  court  upheld  a  declaration  of  law  of 
the  trial  court,  that  if  the  grantor,  after  sign- 
ing and  acknowledging  a  deed  from  himself  to 
his  son,  said  to  his  wife,  In  the  grantee's  pres- 
ence :  "Here  is  Dannie's  deed.  I  want  you  to 
take  It  and  take  care  of  it  for  him ;"  and  if,  in 
compliance  with  such  request,  the  wife  took 
charge  and  control  of  the  deed  at  the  time, — 
there  was  a  delivery,  and  the  title  passed,  by  vir- 
tue of  the  deed,  to  the  grantee.  The  court  alluded 
to  the  fact  that  the  declaration  of  law  did  not 
expressly  require  that  the  grantor  shall  have 
parted  with  all  dominion  and  control  over  the 
deed,  Intending  It  to  take  effect  and  pass  the 
title  as  a  present  transfer,  but  said  that  the 
trial  court  doubtless  regarded  the  language  used 
as  conclusive  of  such  Intention  on  the  part  of 
the  grantor,  there  being  no  qualifying  facta. 

In  Frost  v.  Peacock,  4  Edw.  Ch.  678,  a  deed 
was  executed  by  a  husband  and  wife,  In  consid- 
eration of  the  grantee,  who  was  the  wife's 
mother,  releasing  dower  In  the  daughter's  land. 
The  deed  was  left  in  the  possession  of  the 
daughter  for  the  mother;  and  it  was  held  that 
the  deed  must  be  allowed  the  same  effect  as 
between  the  grantors  and  grantee  as  If  It  had 
always  been  In  the  actual  possession  and  keep- 
ing of  the  latter  (sustaining  finding  below). 

In  Measelback  v.  Norman,  46  Hun,  414,  which 
was  an  action  upon  a  policy  of  Insurance  in 
which  the  defense  was  that  the  plaintiff  had 
conveyed  the  property  to  her  husband  and  chil- 
dren before  the  property  was  insured,  it  was 
held  thst  a  finding  by  the  referee  that  there  was 
no  delivery  of  the  deed  was  not  Justified,  where 
It  appeared  that  she  took  the  deed  to  the 
county  Judge  and  requested  him  to  have  it  re- 
corded and  paid  him  the  fees  therefor,  and  that 
the  deed  waa  duly  recorded,  notwithstanding 
her  testimony  that  she  thought  the  deed  was  a 
will;  that  she  had  been  In  possession  of  the 
property  ever  since;  that  she  never  told  her 
children  of  the  deed ;  that  she  thought  by  mak- 
ing the  paper  her  children  would  have  her  prop- 
erty after  her  death;  that  she  meant  to  have 
such  a  paper  drawn. 

A  delivery  of  a  deed  Is  shown  where  It  was 
delivered  to  an  employee  of  the  grantee  during 
the  latter's  absence,  It  appearing  that  the  em- 
ployee placed  it  in  the  grantee's  safe  until  the 
latter's  return  home,  when  he  delivered  It  to 
him,  and  that  the  latter  thereafter  kept  It  in 
his  possession  and  assumed  the  management, 
and  obtained  and  continued  in  possession  of  the 
property  conveyed,  thereafter.  Brown  v.  Dan- 
forth,  29  N.  Y.  B.  B.  420,  9  N.  Y.  Supp.  19  (sus- 
taining finding  below). 

lhere  was  a  good  delivery  of  a  deed  of  gift 
where  the  donor  handed  it  to  a  third  person  for 
the  use  of  the  donee  without  any  reservation 
whatever,  requesting  him  to  take  it  to  the  court- 
house and  have  it  recorded,  notwithstanding 
that  he  failed  to  do  so,  and  that  the  deed  was 
not  registered  until  after  the  donor's  death. 
Phillips  v.  Houston,  60  N.  C.  (5  Jones,  L.)  802 
UL.R.A. 


(sustaining  finding  below).  The  statement  that 
the  grantor  reserved  no  control  over  the  deed 
seems  to  be  a  deduction  from  its  delivery  to  the 
third  person  to  be  recorded.  It  appeared  that 
such  person  returned  the  deed  to  the  donor,  who 
shortly  thereafter  gave  it  to  another  person 
with  the  request  that  it  should  be  taken  to  the 
court  and  recorded.  The  latter  retained  the 
deed  until  the  donor's  death,  after  which  it  waa 
proved  and  registered. 

Doe  00  dem.  Qarnons  v.  Knight,  5  Barn,  ft  C. 
671,  8  Dowl.  ft  R.  848,  held  that  the  finding  of 
the  Jury  that  the  mortgagor  parted  with  all 
power  and  control  over  the  mortgage  was  Jus- 
tified by  evidence  that  he  put  a  parcel  contain- 
ing it  into  the  possession  of  his  sister,  saying, 
"Here,  Bess,  keep  this;  It  belongs  to  Mr.  Qar- 
nons" (the  mortgagee),  notwithstanding  that 
she  returned  the  parcel  to  her  brother  a  few 
days  later  when  he  asked  for  it,  it  being  sub- 
sequently returned  to  her  and  retained  by  her 
until  after  the  mortgagor's  death. 

(2)  When  held  ineffective 

Sea  also  infra.  II.  b,  2,  4. 

The  following  cases  present  various  combi- 
nations of  circumstances  which  have  been  held 
Insufficient  to  uphold  a  delivery  to  a  stranger, 
without  directions  to  await  the  grantor's  death 
before  delivering  to  the  grantee : 

In  Barrows  v.  Barrows,  138  111.  649,  28  N.  B. 
988,  one,  in  anticipation  of  hla  marriage,  exe- 
cuted a  deed  of  a  house  and  lot  in  fee  to  hie 
intended  wife,  and  left  the  deed  with  his  at- 
torney to  be  delivered  to  the  grantee  immedi- 
ately after  the  marriage.  Two  days  after  the 
marriage  the  attorney  called  at  the  dwelling 
house  where  the  grantor  and  grantee  had  estab- 
lished their  residence,  and  handed  the  deed  back 
to  the  grantor,  who,  after  the  attorney  had 
gone  away,  handed  it  to  his  wife,  saying  that 
whatever  might  happen  the  house  and  lot  would 
be  hers.  In  order  to  obviate  the  objection  that 
the  homestead  character  had  attached  to  the 
property  before  the  wife  had  acquired  title,  It 
was  urged  that  the  title  passed  at  the  time  of 
the  delivery  to  the  attorney,  but  this  conten- 
tion was  denied  by  the  court  (sustaining  the  find- 
ing below)  upon  the  ground  that,  so  far  as  ap- 
peared, the  attorney  held  the  instrument  merely 
as  the  agent  of  the  grantor,  and  his  possession 
was,  in  law,  the  possession  of  the  grantor,  and 
that  the  latter  did  not  part  with  the  instrument 
with  the  Intention  of  relinquishing  all  domin- 
ion over  It. 

In  Maynard  v.  Maynard,  10  Mass.  456,  6  Am. 
Dec.  146  (sustaining  the  finding  below),  a  deliv- 
ery was  denied  under  the  following  circumstan- 
ces. A  father  executed  a  deed  to  his  son,  tell- 
ing the  magistrate  before  whom  it  was  acknowl- 
edged that  he  wished  to  make  some  provision 
for  his  son,  and  requested  the  magistrate  to 
take  the  deed  to  the  register's  office  and  get  it 
recorded.  The  magistrate  did  so  and  Informed 
the  grantor  thereof,  who  told  him  it  was  right 
and  requested  him  to  keep  the  deed  until  it  was 
called  for.  The  son  died  about  a  year  after- 
wards, and  the  grantor  then  called  upon  the 
magistrate  for  the  deed,  which  was  given  to 
him.  It  appeared  that  the  son  never  knew  of 
its  execution.  The  court  said  that  the  facts 
testified  to  by  the  magistrate  left  no  doubt  of 
the  Intention  of  the  grantor  ultimately  to  pass 
the  land  to  his  son,  but  to  keep  the  control  over 
it  until  be  should  be  more  determined  upon  the 
subject ;  and  that,  whatever  may  have  been  his 
views,  be  retained  an  authority  over  the  deed, 
and,  having  reclaimed  and  canceled  it,  the  heirs 
of  the  son  can  claim  no  title  under  it. 

In  Bettlnger  v.  VanAlstlne,  79  Hun,  517,  29 
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N.  T.  Supp.  904,  it  was  held  that  the  conclusion 
of  law  of  the  trial  court  that  there  was  no  de- 
livery of  deeds  executed  by  a  mother  to  her 
children  was  supported  by  findings  of  fact  to 
the  effect  that  the  deeds  were  left  with  a  third 
person  In  the  absence  of  the  grantees,  without 
any  Intention  on  the  grantor's  part  to  convey 
a  present  irrevocable  title  to  the  grantees,  and 
without  any  intention  of  depriving  herself  of 
the  power  to  withdraw,  or  alter,  the  deeds  at 
her  pleasure.  The  action  was  by  the  grantor 
herself  against  the  grantees  to  set  aside  the 
deeds.  The  finding  of  fact  in  this  case,  that 
the  grantor  did  not  Intend  to  convey  a  present 
irrevocable  title,  was  held  to  be  justified  by  evi- 
dence that  at  the  time  she  left  the  deeds  with 
the  third  person  she  said  that  she  might  want 
to  make  a  change,  and  was  assured  by  the  de- 
positary that  she  could  change  them  if  she  de- 
sired, and  that  they  should  not  go  out  of  his 
nands. 

o.  Delivery  with  directions  to  await  grantor1* 

death. 

(1)  When  held  effective. 
Bee  also  infra,  II.  b,  2,  c 

The  following  cases  present  various  com- 
binations of  circumstances  which  have  been 
held  either  to  require  or  permit  a  finding  up- 
holding a  delivery  made  to  a  stranger  with 
directions,  express  or  Implied,  to  await  the 
grantor's  death  before  delivering  to  the 
grantee : 

Brown  v.  Brown,  1  Woodb.  &  M.  325,  Fed.  Cas. 
No.  1,994,  held  that  where  a  father  executes 
a  deed  to  his  son,  and  the  latter  executes  to 
the  former  a  life  lease  of  the  premises,  and  the 
two  instruments  are  lodged  with  a  third  per- 
son in  order  that  they  may  not  be  recorded  or 
come  to  the  notice  of  the  grantor's  prospective 
wife  until  after  his  death,  there  is  a  good  de- 
livery ,  notwithstanding  that,  such  third  person 
falling  sick,  the  father  takes  the  papers  for 
safe  keeping,  and  they  are  found  among  his 
papers  at  his  death  (original  finding). 

The  testimony  of  a  subscribing  witness  to  a 
deed  that  immediately  after  Its  execution  the 
grantor  handed  it  to  the  mother  of  the  grant- 
ees, who  were  Infants  and  living  with  their 
mother,  "and  told  her  to  keep  it,"  is  at  least 
sufficient  to  carry  the  question  of  delivery  to 
the  jury.     Gregory  v.  Walker,  38  Ala.  26. 

Arrlngton  v.  Arlington,  122  Ala.  510,  26  So. 
152,  held  that  where  a  father  executes  deeds  to 
his  illegitimate  children  (Infants)  and  delivers 
them  to  their  mother  In  a  sealed  envelope,  tell- 
ing her  to  take  the  papers  and  If  he  dies  first, 
to  look  after  them  for  the  children,  and  that  If 
she  dies  first,  he  will  look  after  them, — there 
is  a  good  delivery  to  the  grantees,  and  the  title 
vests  in  them  eo  inatante,  if  the  delivery  Is  un- 
conditional, which  Is  a  question  for  the  jury 
on  the  facts. 

In  Douglas  v.  West,  140  111.  455,  31  N.  E. 
403,  one  executed  a  deed  to  bis  grandchildren, 
reserving  the  use  of  the  property  during  the  life 
of  himself  and  wife.  He  placed  the  deed  In  the 
hands  of  a  friend,  with  whom  It  remained  until 
after  his  death.  He  did  not  expressly  Instruct 
the  custodian  to  deliver  the  deed  to  the  grantees 
after  his  death,  but  It  was  manifest  from  the 
statements  he  made  at  the  time  that  the  deliv- 
ery to  her  was  for  the  grantees.  It  was  held 
(reversing  finding  below)  that  there  was  a  good 
delivery  to  the  grantees,  and  that  such  delivery 
was  not  defeated  by  the  fact  that  the  wife  of 
the  grantor,  after  his  death,  obtained  posses- 
sion of  the  deed  from  the  custodian  and  de- 
stroyed It. 

In  Wlnterbottom  v.  Pattison,  152  111.  334,  88 
MLR.A. 


N.  E.  1050  (reversing  finding  below),  a  delivery 
was  upheld  under  the  following  circumstances  r 
A  father,  in  accordance  with  his  previously  ex- 
pressed Intention,  and  during  his  last  illness,, 
executed  a  deed  conveying  a  life  estate  to  his 
daughter,  and  the  remainder  to  her  children. 
Some  days  afterward  he  called  for  the  deed* 
speaking  of  it  as  his  daughter's  deed,  and  said 
to  another  daughter:  "Put  it  away  and  give 
It  to  Mary  [the  grantee] ;  it  Is  hers ;  I  shall 
never  want  It  any  more;  I  would  like  to  live 
a  few  years  to  see  how  Mary  makes  It  on  the 
old  place,  but  Jake  Williams'  [the  grantorl 
doom  is  sealed."  The  other  daughter  took  the 
deed  and  put  it  away  in  a  drawer  in  the  grant- 
or's house.  She  did  not  tell  her  father  where 
she  put  It,  and  he  never  asked  for  it  again,  nor 
spoke  of  it  again.  She  delivered  It  to  the 
grantee  after  his  death.  The  latter  apparently 
did  not  know  of  the  deed  until  it  was  handed 
to  her.  It  was  held  that  there  was  a  good  de- 
livery. 

The  delivery  of  a  deed  to  the  husband  of  the 
grantee  with  the  direction,  "Give  it  to  someone 
to  keep  while  I  live,  then  to  be  recorded,'* — Is 
a  sufficient  delivery.  Squires  v.  Summers,  85 
Ind.  252  (affirming  finding  below). 

Where  a  father,  shortly  before  his  death, 
gave  one  of  his  sons  a  bundle  of  papers,  among 
which  wag  a  sealed  envelope  containing  deeds 
to  his  children,  and  directed  him  to  deliver  the 
deeds  to  the  grantees  after  his  death,  which  di- 
rections were  carried  out,  there  was  a  good  de- 
livery, It  not  appearing  that  any  stranger  ac- 
quired any  right  to,  or  interest  in,  or  Hen  upon, 
the  land  between  the  dates  of  the  first  and  sec- 
ond deliveries.  Owen  v.  Williams,  114  Ind.  179, 
15  N.  E.  678  (sustaining  finding  below;.  The 
court  said  that  the  case  was  a  proper  one  for 
the  application  of  the  doctrine  of  relation,  and 
that  under  that  doctrine  the  delivery  of  the 
deeds  to  the  grantees  after  the  grantor's  death 
related  back  to  the  delivery  thereof  to  the  third 
person  for  their  benefit,  and  the  deeds  took  ef- 
fect as  of  that  date. 

A  delivery  was  held  to  have  been  shown  In 
Hlnson  v.  Bailey,  78  Iowa,  544,  35  N.  E.  626 
(sustaining  finding  below),  under  the  following 
circumstances:  A  mother  had  made  a  will 
devising  the  land  to  her  two  daughters.  After- 
wards she  concluded  to  revoke  the  will  and 
deed  the  land  to  the  daughters.  She  went  with 
one  of  them  to  a  justice  of  the  peace,  signed 
and  acknowledged  a  deed  before  him,  and  left 
the  deed  In  his  custody  with  Instructions  to 
keep  it  until  she  had  died  and  then  to  file  It 
for  record.  The  justice  told  her  that  she  could 
have  the  deed  whenever  she  should  want  it,  but 
she  replied :  "I  don't  want  It.  You  must  keep  It 
until  I  die."  She  told  the  daughter  who  ac- 
companied her  that  she  had  deeded 'the  land  to 
her.  It  does  not  appear  that  the  other  daugh- 
ter knew  of  the  deed. 

In  Trask  v.  Trask,  90  Iowa,  318,  57  N.  W. 
841,  a  father  made  a  will  and  also  executed  a 
deed  of  a  farm  to  his  son,  the  wife  joining 
therein.  He  enclosed  both  papers  In  an  en- 
velope and  delivered  the  same  to  the  cashier  of 
a  bank.  Subsequently  a  misunderstanding 
arose  between  the  grantor  and  his  wife  with  re- 
spect to  the  conveyance  of  the  farm,  the  wife 
claiming  that  she  had  not  Intended  to  execute 
a  deed  for  it.  Tbey  arranged  an  amicable  set- 
tlement, and,  in  order  to  remove  any  question, 
the  envelope  containing  the  deed  and  will  were 
taken  from  the  bank  and  the  deed  was  reac- 
knowledged,  after  which  the  will  and  deed  were 
replaced  In  the  same  envelope  and  returned  to 
the  bank.  At  the  time  the  envelope  was  first 
delivered  to  the  cashier  the  grantor  stated  the 
contents  thereof  to  the  latter  and  told  him  they 
were  for  his  son  if  anything  happened  to  him 


1900. 


Muirao  ?•  Bowles,1 


y 


87* 


<tha  grantor).  The  court  conceded  that  the 
fact  that  the  will  was  placed  in  the  same  en- 
velope as  the  deed  militated  somewhat  against 
the  existence  of  an  Intention  by  the  grantor 
that  the  title  of  the  property  should  pass  to 
the  son,  but  held  (sustaining  the  finding  below) 
that  the  force  of  that  circumstance  was  over- 
come by  the  other  circumstances,  and  that  the 
deed  was  delivered  to  the  bank  as  a  conveyance 
in  praxenti,  and  took  effect  upon  the  death  of 
the  father  by  relation  from  the  delivery  to  the 
cashier. 

In  Thatcher  v.  St  Andrew's  Church,  37  Mich. 
264,  the  court  held  (sustaining  the  finding  be- 
low) that  there  was  a  valid  delivery  and  accept- 
ance of  a  deed  of  trust  under  a  finding  of  fact 
that  the  grantor  left  the  deed  with  the  attor- 
ney who  prepared  It,  with  whom  it  remained  un- 
til after  her  death,  when  he  left  it  at  the  reg- 
ister's office  for  record,  at  the  request  of  one 
of  the  trustees;  that  during  the  time  between 
its  execution  and  the  grantor's  death  she  re- 
mained In  possession  of  the  property,  exercis- 
ing exclusive  control  over  the  same  and  convey- 
ing a  part  of  the  premises  to  a  third  person ; 
that  she  had  no  conversation  with  the  trustees 
after  the  execution  of  the  deed,  and  that  only 
two  of  them  were  aware  of  its  existence  before 
her  death,  one  of  them  having  requested  the  at- 
torney to  retain  the  deed,  as  it  would  probably  be 
safer  In  his  hands  than  elsewhere ;  and  a  further 
finding  that  the  grantor  did  or  said  nothing 
more  in  the  way  of  delivering  the  deed,  but 
that  It  was  her  intention  to  do  whatever  was 
necessary  to  make  the  deed  valid  and  effectual, 
and  that  the  delivery  to  the  attorney  was  In- 
tended by  her  to  give  the  deed  effect  as  a  valid 
Instrument. 

Haeg  v.  Haeg,  58  Minn.  83,  55  N.  W.  1114, 
recognizes  that  it  is  essential  that  the  deed 
shall  have  been  placed  In  the  control,  custody, 
or  possession  of  the  third  person,  and  sustains 
a  finding  of  fact  that  the  deeds  in  question 
were  so  placed,  where  it  appeared  that  the 
grantor  executed  deeds  dividing  the  land  among 
his  children,  and  that  bis  friend,  who  signed 
them  as  a  witness,  went  with  him  and  assisted 
to  place  them  in  a  box  in  a  safety-deposit 
vault  where  he  kept  his  papers,  the  grantor 
at  that  time  requesting  his  friend  to  see  that 
the  deeds  were  delivered  to  the  children  at  his 
death,  and  the  latter  promising  to  do  so,  such 
request  being  repeated  Just  before  the  grantor's 
death.  Soon  after  the  grantor's  decease,  the 
friend  went  with  the  widow  and  took  the  deeds 
out  of  the  vault,  and  delivered  them  to  the 
grantees  as  arranged.  The  court  said  that  It 
was  clear  that  the  arrangement  was  under- 
stood beforehand  by  all  the  parties,  and  that 
the  box  in  which  the  deeds  were  deposited  for 
safe  keeping  was  to  be  accessible  to  the  third 
person  to  enable  him  to  carry  out  his  agree- 
ment with  the  grantor  and  make  final  delivery 
to  the  grantees.  The  court  also  said  it  was 
unnecessary  to  consider  what  would  have  been 
the  effect  If  the  grantor  had  recovered  from  his 
sickness  and  finally  taken  back  the  deeds,  Inas- 
much as  he  did  not  change  his  mind.  This  case 
seems  to  go  even  further  than  Muneo  v. 
Bowles  in  upholding  a  delivery. 

In  Goodell  v.  Pierce,  2  Hill,  659  (denying  new 
trial),  the  grantor  executed  a  deed  to  his  grand- 
son, and  handed  it  to  the  draftsman  with  in- 
structions to  retain  It  during  the  grantor's  life, 
and,  In  case  of  his  death,  to  deliver  It  to  some 
person  to  keep  for  the  grantee.  The  draftsman 
accordingly  retained  it  until  after  the  grantor's 
death,  and  then  went  before  an  officer  for  the 
purpose  of  proving  its  execution  as  a  subscrib- 
ing witness;  and  left  it  with  the  officer  for  the 
grantee.  In  an  action  by  the  heirs  of  the 
grantor  against  a  remote  purchaser  under  the 
64L.B.A. 


grantee,  it  was  held  that  the  circumstances 
were  sufficient  to  show  the  deed  to  have  come 
to  the  hands  of  the  latter  in  the  mode 'intended 
by  the  grantor,  and  that  it  was  effectual  to 
transfer  the  title. 

In  Craln  v.  Wright,  114  N.  T.  807,  21  N.  B. 
401,  the  court  said  that  the  question  of  delivery 
of  a  deed  from  a  mother  to  her  daughter  was 
a  question  for  the  jury,  where  the  deed  was 
given  to  the  husband  of  the  grantee,  with  a  re- 
quest that  it  should  be  kept  secret  during  the 
life  of  the  grantor,  from  all  who  were  not 
obliged  to  know  of  its  existence,  it  further  ap- 
pearing that  the  grantee  was  in  the  house  when 
the  deed  was  prepared  and  executed,  and  was 
present  at  a  conversation  shortly  before  when 
the  grantor  announced  her  intention  to  convey 
the  property  to  her.  The  court  said  that,  in 
the  absence  of  proof  of  express  disaffirmance, 
acceptance  would  be  presumed  from  such  facts. 

There  Is  a  good  delivery  to  the  grantee  where 
a  husband  executes  and  acknowledges  a  deed  to 
his  wife  and  delivers  the  same  to  a  third  person, 
with  Instructions  to  retain  it  for  his  wife  until 
after  his  death,  and  then  have  it  recorded,  In 
the  absence  of  anything  to  Indicate  an  inten- 
tion on  the.  grantor's  part  not  to  make  the  con- 
veyance effectual  immediately.  Dlefendorf  v. 
Dlefendorf,  182  N.  Y.  100,  80  N.  B.  375  (sus- 
taining finding  below). 

In  Brown  v.  Austen,  85  Barb.  841,  a  deliv- 
ery of  deeds  to  a  third  person,  to  be  delivered  to 
the  grantees  after  the  grantor's  death,  or  before 
if  be  should  so  direct,  was  deemed  to  be  an  ir- 
revocable ans^  complete  delivery  for  the  use  of 
the  grantees,  so  that  the  deeds  took  effect  im- 
mediately, even  as  against  the  intervening 
rights  of  creditors  accruing  between  the  dates 
of  the  flrfft  and  second  deliveries,  under  the  fol- 
lowing circumstances :  A  father,  while  solvent, 
executed  separate  deeds  to  his  three  daughters 
of  houses  and  lots  owned  by  him.  Two  of  the 
houses  had  been  built  for,  and  were  occupied  by, 
the  daughters,  to  whom  they  were  respectively 
conveyed.  One  of  the  deeds  was  delivered  di- 
rectly to  the  grantee  at  the  time  it  was  exe- 
cuted. After  retaining  it  about  a  week,  she  re- 
turned it  to  the  grantor,  requesting  him  to  keep 
It  for  her.  The  grantor  placed  that  deed,  with 
the  other  two  deeds,  in  the  hands  of  a  third 
person,  taking  from  the  latter  receipts  there- 
for, stating  that  the  deeds  were  received  in  es- 
crow, and  were  to  be  delivered  to  the  respective 
grantees  upon  the  death  of  the  grantor,  or  at 
such  earlier  period  as  should  be  designated  by 
him.  The  grantees  were  each  informed  by  the 
grantor  that  the  deeds  had  been  bo  deposited 
for  them,  and  that  they  could  have  them  when- 
ever they  wished.  Subsequently,  the  grantor 
became  insolvent  and  Judgments  were  recovered 
against  him,  and  be  then  procured  the  depos- 
itary to  deliver  the  deeds  to  the  grantees.  The 
court  said  that  the  statement  in  the  receipts 
that  the  deeds  were  received  in  escrow  was  not 
controlling  on  the  question. 

Where  one  executed  a  deed  to  her  daughters, 
and  at  the  same  time  received  from  them  a 
lease  for  the  term  of  her  natural  life,  and  de- 
posited both  deed  and  lesse  with  a  third  per- 
son with  instructions  to  deliver  the  deed  to  the 
grantees  In  the  event  of  her  death,  there  was  a 
valid  delivery  to  the  grantees  as  of  the  time  of 
the  delivery  to  the  third  person,  notwithstand- 
ing that  It  was  never  actually  delivered  to  them 
until  after  the  grantor's  death.  Martin  v.  Fla- 
harty,  13  Mont.  06,  10  L.  R.  A.  242,  82  Pac.  287 
(sustaining  finding  below).  In  this  case  it  ap- 
peared, in  addition  to  the  foregoing  facts,  that 
the  grantor  died  some  months  after  the  delivery 
of  the  papers  to  the  depositary,  without  ever 
having  called  for  them,  or  attempted,  or  ex- 
pressed any  desire,  to  regain  possession  of  them. 
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and  that  while  the  papers  were  with  the  depos- 
itary, she  spoke  of  the  deed  as  "the  girls'  deed." 

Io  Canning  ▼.  Plnkham,  1  N.  H.  853,  a  deliv- 
ery was  upheld  under  the  following  clrcum- 
«tances:  A  grantor,  desiring  to  make  a  final 
settlement  of  his  estate  among  his  children,  ex- 
ecuted a  deed  to  them  in  their  absence  and  made 
*  formal  delivery  thereof  to  his  brother.  The 
deed  was,  however,  immediately  returned  by  the 
latter  to  the  grantor's  wife,  who  was  requested 
to  keep  it  safe.  The  deed,  with  other  papers, 
was  afterwards  deposited  with  a  third  person, 
the  grantor  requesting  him  to  keep  the  papers 
*nd  informing  him  that  as  soon  as  he  (the 
sTrantor)  was  gone,  his  wife  would  give  instruc- 
tions as  to  the  disposition  to  be  made  of  the 
papers.  The  deed  was  delivered  by  such  third 
person  to  the  grantees  after  the  grantor's  death. 
It  is  to  be  observed  in  this  case  that  the  reser- 
vation of  the  power  to  recall  the  deed  was  not 
deemed  fatal  to  a  delivery,  If  not  exercised. 

The  delivery  to  a  third  person  by  the  grantor, 
the  grantee  being  present,  of  a  deed  bearing  an 
Indorsement  to  the  effect  that  it  is  to  be  de- 
livered to  the  grantee  upon  the  order  of  the 
grantor,  or  at  the  death  of  the  grantor,  is  a 
delivery  in  prtuenti  to  the  grantee.  Wright  v. 
Warden,  7  Ohio  N.  P.  122.  The  question  dis- 
cussed was  simply  as  to  whether  the  grantor 
bad  surrendered  all  dominion  and  control  over 
the  deed,  sod  it  was  held  that  he  had,  the  only 
right  retained  by  him  with  respect  to  it  being 
to  order  its  delivery  before  his  death  if  he  saw 
fit. 

In  Gelslnger's  Estate,  11  Pa,  Co.  Ct  168, 
where  the  grantor  declared  In  hit  will  that  he 
had  deposited  certain  deeds  with  his  son-in-law 
to  be  delivered  to  the  grantees  after  bis  death, 
such  declaration  was  accorded  great  weight 
upon  the  question  whether  the  grantor  depos- 
ited the  deeds  during  his  lifetime  without  the 
right  to  recall  or  revoke  them,  and  it  was  held 
that  he  did  so  deposit  them,  notwithstanding 
that  they  were  found  in  a  box  that  belonged 
to  him,  which  was  in  a  bank  vault.  It  appear- 
ing that  the  depositary  lived  In  the  same  family 
with  the  grantor,  and  that  their  business  rela- 
tions were  very  intimate. 

(2)  When  held  ineffective. 

The  following  cases  present  various  combina- 
tions of  circumstance*  which  have  been  held  In- 
sufficient to  uphold  a  delivery  to  a  stranger 
with  directions  to  await  the  grantor's  death  be- 
fore delivering  to  the  grantee. 

In  Harman  v.  Harman,  17  C.  C.  A.  479,  84 
TJ.  S.  App.  816,  70  Fed.  894,  it  was  held  that  no 
delivery  of  deeds  was  effected  where  they  were 
placed  In  a  sealed  envelope  with  other  papers 
of  the  grantor,  and  the  envelope  banded  to  one 
of  the  grantees  as  executor  of  the  grantor's 
will,  to  be  opened  after  bis  death,  and  the  deeds 
to  be  then  finally  delivered  to  the  proper  par- 
ties, having  been  afterwards  recalled  by  the 
grantor  (so  held  as  a  matter  of  law  upon  the 
facts). 

There  was  no  effectual  delivery  of  a  deed  to 
the  grantee  where  the  grantor  delivered  It  to  a 
third  person  upon  the  condition  that  he  should 
not  deliver  it  to  the  grantee  until,  or  unless,  the 
grantor  should  die  from  the  illness  from  which 
he  was  then  suffering,  notwithstanding  that 
such  third  person,  in  violation  of  the  condition, 
delivered  the  deed  to  the  grantee.  Klose  v. 
Hillenbrand,  88  Cal.  478,  26  Pac.  802  (sustain- 
ing finding  below). 

In  Kenney  v.  Parks,  125  Cal.  146,  57  Pac.  772 
(reversing  finding  below),  a  husband  and  wife 
executed  mutual  deeds,  and  delivered  them  to 
a  third  person  with  the  understanding  that  If 
the  husband  should  die  before  the  wife  his  deed 
to  her  should  be  recorded*  and  if  she  died  first 


her  deed  to  him  should  be  recorded.  The  hus- 
band died  first,  and  it  was  held  that  the  deliv- 
ery of  bis  deed  to  the  third  person  was  not  suf- 
ficient to  pass  the  title  to  the  wife.  This  was 
upon  the  ground  that  it  was  the  intention  of 
the  parties  that  the  party  surviving  should  have 
back  his  or  her  deed,  and  that  such  reservation 
was  fatal. 

In  Stinson  v.  Anderson,  96  111.  878  (sustain* 
lag  finding  below),  a  delivery  was  denied  under 
the  following  circumstances:  The  grantor  ex- 
ecuted a  deed  to  his  minor  children,  and  left  the 
same  with  the  magistrate,  saying:  "I  want 
you  to  take  It -and  take  care  of  this  deed  for  aae. 
If  I  want  It,  I  will  call  and  get  It ;  if  I  die,  or 
anything  serious  should  happen  to  me,  I  want 
yon  to  deliver  It  to  my  children  If  of  age."  The 
grantor  afterward  mortgaged  the  land  to  secure 
borrowed  money.  The  decision  Is  upon  the 
ground  that  the  grantor  did  not  part  with  all 
future  control  over  the  deed.  The  controversy 
was  between  the  grantor's  widow  and  the  grant- 
ees. The  opinion,  however,  refers  to  the  exe- 
cution of  the  mortgage  as  a  withdrawal  of  the 
deed.  How  much  force  was  accorded  to  the 
fact  that  the  deed  was  drawn  Is  not  entirely 
clear,  though  it  does  not  appear  that  the  deci- 
sion was  controlled  by  that  fact.  The  opinion 
concludes :  "All  the  acts  of  the  grantor  are  In- 
consistent with  the  theory  that  there  had  been 
an  absolute  delivery  of  the  deed  In  escrow  to 
take  effect  upon  his  death.  It  was  under  his 
control  all  the  time." 

No  delivery  of  a  deed  from  a  husband  to  his 
wife  is  shown  where  the  husband,  when  about 
to  start  on  a  Journey,  gave  the  deed  to  a  son, 
in  a  sealed  envelope,  saying  that  It  was  a  deed 
to  his  wife,  and  that  If  anything  happened  te 
him  the  son  should  give  it  to  her  and  have  It 
recorded  right  away.  The  eon,  after  keeping  it 
from  four  to  six  years,  returned  it  to  the 
grantor  at  the  letter's  request,  and  he  retained 
It  until  his  death,  when  it  was  found  among 
his  papers,  In  a  box  In  which  were  also  papers 
of  the  wife,  but  of  which  he  alone  kept  the 
key.  Fouts  v.  Bell,  172  111.  845,  50  N.  B.  198 
(sustaining  finding  below). 

In  Walter  v.  Way,  170  III.  96,  48  N.  E.  421 
(sustaining  finding  below).  It  was  held  that  the 
following  circumstances  did  not  show  a  delivery 
of  a  voluntary  deed  to  the  grantee :  The  grantor 
after  Inclosing  the  deed  in  an  envelope,  bearing 
the  indorsement :  "I  hereby  deliver  the  within 
deed  to  ...  [a  named  third  person]  and 
direct  that  In  case  of  my  death  .  .  •  [such 
third  person]  Is  to  deliver  said  deed  to  .  .  . 
[the  grantee],"  placed  it  in  a  box  In  a  safety 
deposit  vault,  handing  one  key  to  the  grantee 
and  one  to  the  third  person,  stating  to  the  lat- 
ter that  In  case  he,  the  grantor,  should  not 
come  back,  he  should  get  the  deed  and  deliver 
It  to  the  grantee.  The  grantee  kept  the  key  de- 
livered to  him,  but  the  third  person  returned 
bis  key  to  the  grantor  upon  the  letter's  return 
from  a  Journey.  The  grantor  subsequently  sur- 
rendered the  box  and  took  possession  of  Its  con- 
tents. Including  the  deed,  and  placed  them  In 
a  tin  box  In  the  room  occupied  by  him,  where 
they  remained  until  his  death. 

In  Jones  v.  Loveless,  99  Ind.  817,  It  was  held 
that  a  cross  complaint,  in  a  proceeding  by  an 
administrator  to  subject  certain  real  property 
to  the  debts  of  the  intestate,  showed  conclu- 
sively that  the  intestate  did  not  deliver  a  vol- 
untary deed  to  his  children,  where  it  alleged 
that  he  placed  the  deed  in  the  hands  of  a  third 
person  to  be  held  by  the  latter  for  the  grantees 
during  the  grantor's  lifetime,  and  at  his  death 
to  be  delivered  to  the  grantees  therein  The  de- 
cision is  upon  the  ground  that  the  facts  al- 
leged show  that  the  intestate  authorised  the 
third  person,  as  his  agent,  to  do  the  things 
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mentioned,  and  that  upon  the  death  of  the  In- 
testate the  authority  of  such  third  person  was 
revoked  and  he  ceased  to  be  the  intestate's 
«gent  for  any  purpose,  and,  therefore,  could  not, 
for  the  deceased  grantor,  deliver  the  deed.  In 
th's  case  the  court  also  laid  ^considerable  stress 
upon  the  fact  that  between  the  time  of  the  de- 
livery to  the  third  person  and  the  death  of  the 
grantor  he  became  insolvent,  and  held  that, 
that  being  the  case,  the  doctrine  of  relation 
-should  not  be  applied. 

In  Osborne  v.  Esllnger,  155  Ind.  851,  58  N.  E. 
439  (sustaining  finding  below),  a  delivery  was 
•denied  under  the  following  circumstances:  A 
mother  executed  deeds  to  her  children,  inclosing 
them  In  an  envelope  indorsed  "Deeds  to  chil- 
dren/' She  handed  the  deeds  to  an  aged  sister- 
in-law  who  made  her  home  with  her,  saying 
that  she  desired  the  latter  "to  take  care  of  the 
papers  and  keep  them  until  after  her  .  .  . 
I  the  grantor's]  death,  and  then  deliver  them 
to  the  one  who  should  settle  her  estate."  Sub- 
sequently, because  of  the  advanced  age  of  the 
■custodian,  the  grantor  took  back  the  papers  and 
put  them  in  a  "press"  in  her  home,  and  told 
the  former  custodian  that  she  had  placed  them 
there,  adding:  "In  case  I  get  sick,  you  take 
•care  of  these  papers,  and  when  I  die  give  them 
to  the  one  who  settles  my  estate."  The  grantor 
subsequently  became  ill  and  her  sister-in-law 
took  the  papers  from  the  "press"  and  deposited 
them  in  a  box  of  her  own  over  which  she  had 
exclusive  control  and  so  kept  them  until  after 
the  death  of  the  grantor,  the  latter  having  been 
Informed  of  the  facts  and  having  expressed  her 
approval.  The  deeds  were  delivered  to  the 
grantees  after  the  grantor's  death.  The  sister- 
in-law  did  not  know  that  the  package  intrusted 
to  her  contained  the  deeds  until  after  the  grant- 
or's death,  but  did  know  the  person  whom  the 
grantor  had  selected  to  settle  her  estate.  It 
further  appeared  that  the  will  of  the  grantor 
was  delivered  to  her  sister-in-law  at  the  same 
time  as  the  deeds.  The  decision  Is  upon  the 
ground  that  the  grantor  never  parted  with  pos- 
session and  control  of  the  deeds  any  more  than 
of  the  will  before  her  death. 

In  O'Connor  v.  O'Connor,  100  Iowa,  476,  69 
N.  W.  676,  a  father  executed  a  deed  to  his  chil- 
dren and  left  it  with  the  justice  before  whom 
It  was  acknowledged.  The  latter  forwarded  It 
to  the  recorder's  office  for  record.  The  father 
claimed  that  be  did  not  Instruct  the  justice  to 
do  so,  but  the  court  said  that  it  was  probable 
that  he  did.  Before  the  deed  was  recorded,  it 
was  taken  from  the  recorder's  office  by  the 
grantor,  and  kept  by  him  until  his  wife  surrep- 
titiously obtained  possession  of  it  and  delivered 
It  to  the  grantees,  who,  in  the  meantime,  did 
not  know  of  Its  existence.  It  was  held  (revers- 
ing finding  below)  that  there  was  no  delivery 
fey  the  grantor  sufficient  to  render  the  deed  op- 
erative. The  court  said  that  the  most  that 
could  be  said  In  favor  of  delivery  was  that  the 
father  Intended  a  delivery  of  the  deed,  but  that 
t>efore  It  was  accomplished  he  changed  his  mind, 
and  that  there  was  nothing  In  the  transaction 
which  prevented  his  doing  so.  If  the  court 
meant  that  the  grantor  in  any  case  may  change 
his  mind  before  acceptance,  such  holding  seems 
opposed  to  the  entire  theory  upon  which  a  de- 
livery to  a  third  person  is  upheld  as  a  de- 
livery to  the  grantee,  since  that  theory  requires, 
under  any  circumstances,  whether  the  grantor 
has  attempted  to  recall  the  deed  or  not,  that 
fie  shall  have  parted  with  all  dominion  and  con- 
trol over  the  deed  at  the  time  of  Its  delivery  to 
the  third  person. 

In  Colyer  v.  Hyden,  94  Ky.  180,  21  S.  W. 
368,  It  was  held  (reversing  finding  below),  that 
where  a  grantor  handed  a  deed  to  his  children 
to  his  wife,  and  told  her  to  take  care  of  It  or 
64  L.  R.  A. 


put  it  away,  there  being  no  delivery  to  the 
grantees  until  after  the  grantor's  death,  there 
was  no  such  delivery  as  to  pass  the  title.  The 
court  said  that  it  seems  to  have  been  the  Inten- 
tion of  the  grantor  to  keep  control  over  the 
Instrument  until  fully  determined  whether  ulti- 
mately to  deliver  It. 

There  is  no  delivery  of  bonds  executed  by  a 
father  In  favor  of  his  son  where  they  are  left 
with  a  third  person  with  directions  "to  take 
care  of  them  and  deliver  them  to  his  son  In 
case  he  dies  without  a  will."  Carey  v.  Dannie, 
13  Md.  19  (sustaining  finding  below). 

In  Hale  v.  Joslin,  134  Mass.  310,  one  exe- 
cuted a  deed  to  his  brother,  and  placed  It  In 
the  hands  of  the  magistrate  who  took  the  ac- 
knowledgment, saying :  "I  want  you  to  take  it 
and  keep  it  as  long  as  I  live.  Say  nothing  to 
Brother  Calvin  [the  grantee]  or  anybody  else 
about  it,  and  when  I  am  gone,  give  it  to  him." 
The  deed  remained  In  the  magistrate's  custody 
until  the  grantor's  death.  In  the  meantime,  at 
the  request  of  the  grantor,  he  prepared  a  will 
for  the  latter,  which  purported  to  revoke  all 
former  writings  whether  in  the  shape  of  will, 
codicil,  "deed,"  or  otherwise,  the  grantor  say- 
ing at  the  time  that  the  word  "deed"  referred 
to  the  deed  in  the  magistrate's  custody,  and 
that  he  meant  to  revoke  and  cancel  It.  The 
grantor  also  told  the  magistrate  to  nand  the 
deed  back  to  him  (the  graator)  sometime.  The 
court  held  (original  finding)  that  there  was  no 
delivery  sufficient  to  vest  the  title  In  the 
grantee.  It  said  that  the  grantor  did  not 
intend  that  the  grantee  should  have  any  present 
Interest  In  the  deed,  but  Intended  to  keep  In 
himself  the  dominion  and  control  of  it;  that  It 
was  in  the  hands  of  the  magistrate  as  a  deposi- 
tary for  the  grantor,  and  not  as  agent  or 
trustee  for  the  grantee;  that  the  act  was  In- 
tended to  be  in  the  nature  of  a  testamentary 
act  which  could  be  revoked  at  any  time;  and 
that  as  it  was  in  fact  revoked  It  was  not  neces- 
sary to  consider  what  effect  It  would  have  had 
if  there  had  been  no  revocation.  This  decision 
seems  to  be  opposed  to  the  doctrine  that  a  de- 
livery to  the  grantee  may  be  effected  by  a  de- 
livery of  the  deed  to  a  third  person  to  be  de- 
livered to  the  grantee  after  the  grantor's 
death.  It  does  not  appear,  from  the  statement 
of  facts,  that  there  was  any  reservation  of  do- 
minion and  control  over  the  deed,  unless  such 
reservation  is  necessarily  Implied  from  the  cir- 
cumstance that  the  deed  Is  not  to  be  delivered 
by  the  third  person  to  the  grantee  until  after 
the  grantor's  death.  It  may  be,  however,  that 
the  statement  In  the  opinion  that  the  grantor 
intended  to  keep  In  himself  the  dominion  and 
control  of  the  deed  was  based  on  the  circum- 
stances of  the  particular  case,  Including  the 
circumstance  that  the  grantor  did  afterwards 
attempt  to  recall  and  revoke  the  deed.  In  a 
correct  view,  It  would  seem  that  the  latter 
circumstance  would  be  of  no  importance  except 
as  it  bears  upon  the  question  of  the  original 
Intention  of  the  grantor,  since,  in  order  to  make 
the  delivery  to  the  third  person  effectual  as  a 
delivery  to  the  grantee,  even  in  the  absence  of 
any  attempt  on  the  grantor's  part  to  recall  the 
deed,  the  grantor  must  have  parted  with  all 
dominion  and  control  over  the  deed. 

In  Taft  v.  Taft,  59  Mich.  185,  60  Am.  Rep. 
291,  26  N.  W.  426,  a  delivery  was  denied  under 
the  following  circumstances:  A  father,  de- 
siring to  provide  for  his  sons,  executed  a  deed 
to  them  and  placed  it,  together  with  a  note  to 
his  daughter,  in  the  bands  of  a  third  person 
to  be  delivered  to  the  grantees  after  his  death, 
on  condition  that  they  should  sign  the  note. 
The  court  said  that  If  the  deed  had  been  de- 
livered to  the  third  person  Irrevocably,  on  the 
simple  condition  that  he  should  transfer  It  to 
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the  grantees  on  the  death  of  the  grantor,  It 
might  have  been  valid  upon  the  authority  of 
previous  decisions  in  the  state ;  but  that  in  the 
case  at  bar  the  delivery  was  in  escrow;  and 
that  while  the  fiction  of  relation  back  may  be 
Indulged  In  case  of  an  unintended  or  unex- 
pected occurrence  of  some  disability,  without 
which  the  second  delivery  would  have  been  the 
act,  at  its  date,  of  the  grantor,  yet  where,  by 
the  very  condition  of  the  escrow,  the  second 
delivery  is  not  to  take  effect  until  after  the 
grantor's  death,  the  fiction  cannot  be  indulged, 
as  it  might  be  in  case  of  the  delivery  to  a  third 
person  to  await  the  happening  of  some  inevit- 
able event,  without  any  further  condition. 

Burk  v.  Sproat,  06  Mich.  404,  55  N.  W.  985, 
sustained  the  finding  of  the  trial  court  from 
the  evidence  that  a  deed  which  was  banded  by 
the  grantor  to  a  third  person  with  a  statement 
that  he  knew  what  to  do  with  it  was  never  de- 
livered to  the  grantee,  but  was  intended  by 
the  grantor  as  a  testamentary  disposition  which 
could  be  revoked,  where  the  grantor  did  in  fact 
take  back  the  deed  and  afterward  stated  that 
it  was  never  delivered,  and  the  depositary,  when 
called  upon  to  give  it  back,  did  so  at  once  and 
without  question,  and  never  made  any  claim 
to  its  possession  until  after  the  grantor's  death. 
The  court  said  it  was  evident,  from  the  whole 
transaction,  that  the  grantor  and  the  deposi- 
tary both  understood  that,  in  order  to  constitute 
a  delivery,  it  would  be  necessary  to  put  the  deed 
Into  the  grantee's  bands,  and  that  the  grantor, 
not  Intending  to  make  a  delivery,  left  it  with 
the  depositary  so  that  she  could  recall  and  re- 
voke it  at  pleasure. 

There  is  no  delivery  to  the  grantee  where  the 
grantor,  in  anticipation  of  a  journey,  hands  a 
deed  to  a  third  person  with  directions  not  to 
deliver  or  record  the  same*  unless  the  grantor 
never  returns, — meaning  unless  he  dies.  Wei- 
singer  v.  Cock,  67  Miss.  511,  7  Bo.  495,  (so  held 
as  matter  of  law).  The  court  said  that  the 
facts  disclosed  no  act  or  purpose  of  a  present 
delivery,  absolute  or  conditional,  but  were  en- 
tirely consistent  with  the  control  of  the  deed 
by  the  grantor  during  bis  life,  and  inconsistent 
with  bis  parting  with  any  power  over  It. 

A  voluntary  conveyance  delivered  to  a  third 
person  with  instructions  to  deliver  to  the  donee 
In  case  of  the  donor's  death  passes  no  vested 
interest ;  and  If,  after  the  danger  of  the  donor's 
death  is  passed,  the  conveyance  Is  put  on  record 
by  one  who  wrongfully  obtains  possession  of 
it,  it  is  not  thereby  made  effectual  to  pass 
title,  there  never  having  been  any  delivery. 
Boyle  v.  Boyle,  6  Mo.  App.  594,  Appz. 

In  Jacobs  v.  Alexander,  19  Barb.  243  (sus- 
taining a  finding  below),  a  deed  was  held  to  be 
Inoperative  for  want  of  delivery,  under  the  fol- 
lowing circumstances:  A  mother,  while  sick, 
prepared  two  deeds  to  be  executed  to  her  daugh- 
ters and  handed  them  to  a  third  person  with 
Instructions  to  deliver  them  to  the  grantees 
after  her  death,  but  added  :  "If  I  recover  from 
my  present  sickness,  I  intend  to  retain  the  right 
to  control  the  property  myself  as  long  as  I 
live."  She  recovered,  and  lived  nearly  five 
years.  Soon  after  her  recovery,  she  received 
back  the  deeds  from  the  depositary,  and  never 
delivered  the  deed  In  question  to  the  grantee, 
but  the  latter  obtained  possession  of  It  after 
her  death. 

There  was  no  delivery  of  a  deed  executed  by 
a  father  to  his  son  where  the  deed  was  executed 
while  the  grantor  was  seriously  HI  and  was 
handed  by  him  to  a  third  person,  with  the  re- 
mark: "'Take  this  deed  and  keep  It.  If  I 
get  well,  I  will  call  for  It.  If  I  don't,  give  it 
to  Billy/  the  grantee," — notwithstanding  that 
the  grantor  died  a  few  days  thereafter  of  the 
same  illness,  without  ever  having  attempted  to 
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recall  the  deed,  and  that  the  same  was  handed 
to  the  grantee  by  the  depositary  after  the  grant- 
or's death.  Williams  v.  Schats,  42  Ohio  St. 
47  (sustaining  finding  below).  The  cases  of 
Crooks  v.  Crooks,  84  Ohio  St.  610,  and  Ball  v. 
Foreman,  37  Ohio  St.  132,  are  distinguished  upon 
the  ground  that  in  these  cases  the  grantors  had 
parted  absolutely  with  ail  dominion  over  the 
instruments,  while  In  this  case  the  grantor  re- 
served the  right  to  recall  the  deed  If  he  re- 
covered. 

The  delivery  by  a  grantor  to  his  own  agent 
of  a  deed  intended  for  one  who  had  no  knowl- 
edge that  it  was  to  be  made.  Is  not  a  valid  de- 
livery to  the  latter ;  and  a  delivery  by  the  agent 
to  the  grantee  after  the  grantor's  death  is  in- 
valid and  ineffectual,  although  the  agent  was 
directed  to  keep  the  deed  until  after  the  grant- 
or's death  and  then  deliver  It  to  the  grantee. 
Peck  v.  Rees.  7  Utah,  467,  13  L.  R.  A.  714,  27 
Pac.  581.  This  is  upon  the  ground  that  the 
grantor  could  have  demanded  and  regained  pos- 
session of  the  deed  at  any  time  during  his  life- 
time. 

Where  one,  believing  herself  on  her  death 
bed,  executed  a  deed  and  delivered  it  to  the 
scrivener,  saying  that  if  sne  recovered  she 
wanted  the  deed  back  again,  and  that  If 
not  he  should  deliver  the  same  to  the 
grantees  after  her  death,  there  was  no  valid 
delivery,  although  the  grantor  did  not  recover, 
and  the  deed  remained  in  the  hands  of  the  de- 
positary up  to  the  time  of  her  death.  Wil- 
liams v.  Daubner,  103  Wla  521,  79  N.  W.  748 
(reversing  finding  below). 

o.  Dee4   remaining   within   pnysiool   power  of 

grantor. 

The  position  taken  In  Munbo  v.  Bowles,  that 
the  fact  that  the  deed,  after  Its  delivery  to 
the  third  person,  remained  accessible  to  the 
grantor,  and  that  It  was  within  his  physical 
power  to  have  regained  possession  of  it.  Is  not, 
as  a  matter  of  law,  fatal  to  a  valid  delivery, 
and  that  such  fact  has  exhausted  Its  force  when, 
notwithstanding  It,  the  ultimate  fact  has  been 
found  that  the  grantor  Intended  to  part  with 
all  dominion  and  control  over  the  deed,  has 
strong  support  in  the  five  cases  next  cited. 

The  facts  attending  the  delivery  to  a  third 
person  which  may  pass  the  title  to  the  grantee 
are  not  required  to  be  such  as  that  it  la  beyond 
the  mental  power  of  the  grantor  to  alter  his 
Intention,  or  that  he  has  not  the  physical  power 
to  regain  possession  of  the  deed.  The  intention 
of  the  grantor  is  the  polar  star  by  which  courts 
must  be  guided  in  determining  the  question. 
Trask  v.  Trask,  90  Iowa,  318,  57  N.  W.  841. 

Arnegaard  v.  Arnegaard,  7  N.  D.  476,  41  L. 
R.  A.  258,  75  N.  W.  797,  treats  the  question  of 
the  grantor's  intent  to  part  with  all  control 
over  the  deed  as  one  of  fact.  It  says  that  the 
trial  judge  found  In  favor  of  an  actual  delivery, 
and  that  his  finding  would  not  be  disturbed 
unless  clearly  erroneous.  In  this  case  it  ap- 
peared that  after  the  grantor  had  delivered  the 
deed  to  the  cashier  of  a  bank  to  be  delivered  to 
the  grantee  upon  bis  (the  grantor's)  death,  the 
latter  called  at  the  bank  for  some  papers,  bat 
whether  he  called  for  the  deed  was  not  set- 
tled by  the  evidence.  The  deed,  however,  was 
handed  to  him  with  other  papers,  and  remained 
In  his  possession  until  bis  death.  The  court 
said  that  It  did  not  attach  much  Importance 
to  the  circumstance.  If  the  deed  were  once  de- 
livered to  the  third  person  for  the  benefit  of 
the  grantee,  it  was  beyond  the  power  of  the 
grantor  to  devest  the  title  of  the  grantee  by  re- 
gaining possession  thereof,  or  even  by  destruc- 
tion of  the  same. 

Sneathen  v.  Bneathen,  104  Mo.  201,  16  8.  W. 
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407,  while  Insisting  that  the  grantor  must  have 
parted  with  all  dominion  over  the  deed,  said 
that  that  requirement  did  not  mean  that  he 
must  put  It  out  of  his  physical  power  to  pro- 
cure possession.  It  is  sufficient  that  the  deed 
la  delivered  to  the  third  person  for  the  grantee 
without  reservation,  and  with  the  Intent  that 
it  shall  take  effect  and  from  that  time  operate 
as  a  transfer  of  the  .title.  It  was  held  that  the 
fact  that  the  wife  placed  the  deeds  in  a  trunk 
with  the  grantor's  other  papers,  where  he  could 
repossess  himself  of  them  If  he  so  desired,  did 
not  prevent  a  delivery. 

In  Ham'lton  v.  Armstrong,  120  Mo.  507,  25 

B.  W.  545,  a  delivery  of  deeds  of  gift  to  the 
husband  of  one  of  the  grantees  was  upheld  as 
a  delivery  to  the  grantees,  notwithstanding  that 
they  were  placed  by  the  depositary  in  a  bureau 
drawer  In  the  house  where  the  grantor  and  one 
of  the  grantees  (not  the  wife  of  the  depositary) 
resided,  and  remained  there  until  after  the 
grantor's  death,  it  appearing  that  after  the  de- 
livery to  the  depositary  the  grantor  expressed 
his  satisfaction,  and  never  Indicated  the  slight- 
est desire  to  recall  the  deeds. 

Where  a  deed  of  a  slave  Is  signed  and  sealed, 
but  not  delivered,  In  the  presence  of  a  subscrib- 
ing witness,  and  Is  afterward  delivered  to  the 
wife  of  the  grantor  for  the  benefit  of  the 
grantee,  the  delivery  is  good,  and  inures  to  the 
benefit  of  the  grantee.     Gaskill  v.  King,  84  N. 

C.  (12  I  red.  L.)  211.  In  this  case  it  was  urged 
that  the  husband  bad  legal  dominion  over  the 
wife,  and  might  have  compelled  her  to  give  up 
the  paper,  and,  therefore,  it  remained  subject 
to  bis  disposition.  The  court  said :  "He  might, 
it  is  true,  by  superior  strength  and  his  author- 
ity over  the  person  of  the  wife,  have  forcibly 
compelled  her  to  part  from  the  paper.  But  he 
could  not  have  done  so  rightfully  If  he  parted 
from  the  instrument  as  his  deed  for  one  In- 
stant: for  he  would  have  no  more  authority, 
legal  or  moral,  to  take  from  his  wife  a  deed 
made  by  him  to  his  son  and  In  her  custody  for 
the  son,  than  be  would  have  to  take  a  deed 
made  by  a  third  person  and  left  with  her  by  the 
donor  or  donee  to  keep  for  the  donee.  .  .  . 
In  this  case  by  the  act  of  delivering  the  deed 
to  the  mother  for  her  son,  the  husband  ex- 
pressed In  the  strongest  manner  be  could  that 
she  might  act  on  behalf  and  for  the  benefit  of 
their  child  In  taking  and  keeping  the  deed  as 
the  son's;  and  it  became  at  once  as  operative 
as  if  It  had  been  put  into  the  bands  of  the  In- 
fant himself,  and  could  not  be  recalled." 

Warranty  deeds  made  by  way  of  gift,  which 
are  in  a  box  with  money  and  bank  books,  are 
not  delivered  by  the  grantor,  when  expecting  to 
die,  by  giving  the  box  to  another,  and  saying; 
"On  the  deeds  are  the  names  of  the  persons  who 
are  going  to  have  the  houses.  .  .  .  If  I 
live,  1  will  talk  further  about  the  contents  of 
the  box.  But  don't  you  open  it  until  after  my 
funeral."  Porter  v.  Woodhouse,  59  Conn.  568, 
18  L.  R.  A.  64,  22  Atl.  299.  This  decision  was 
upon  the  ground  that  the  grantor  never  In- 
tended to,  and  never  did,  part  with  the  legal 
control  over  the  deeds.  The  person  to  whom 
the  box  was  handed  in  this  case,  pursuant  to 
the  directions  of  the  grantor,  put  It  back  into 
the  closet  from  which  It  had  been  taken,  the 
grantor  telling  her  where  the  key  could  be 
found.  The  circumstances  In  this  case  were 
somewhat  like  those  in  Munro  v.  Bowles  ;  but 
It  will  be  observed  that  there  Is  In  this  case  an 
Important  feature  that  was  not  present  in 
Munro  v.  Bowles.  In  this  case,  the  grantor 
not  only  kept  the  deeds  within  her  physical  con- 
trol, but  also  expressed  an  Intention  to  reserve 
the  right  to  withdraw  them  if  she  saw  fit.  This 
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element  would  be  undoubtedly  sufficient  to  dis- 
tinguish the  case,  but  It  is  questionable,  in  view 
of  the  language  of  the  opinion,  whether  the  re- 
sult would  not  have  been  the  same  if  It  had  been 
absent 

In  Provart  v.  Harris,  150  111.  40,  86  N.  B. 
958,  the  grantor  during  his  last  Illness  called 
in  a  scrivener  to  draw  five  deeds,  one  to  each 
of  his  sons,  and  a  will.  After  the  deeds  were 
drawn  and  executed,  the  grantor  waa  too  weary 
to  proceed  with  the  will,  and  the  scrivener  de- 
parted with  the  intention  of  returning  the  next 
day.  Before  leaving,  he  asked  the  grantor  If 
he  should  take  the  deeds,  and  the  latter  re- 
plied: "No,  they  are  all  right;  just  leave 
them  alone."  About  the  same  time,  the  grantor 
remarked  to  his  pastor,  while  the  deeds  were 
lying  on  the  table :  "I  want  to  make  the  deeds 
out  to  my  boys :  If  I  don't  get  along,  I  want  you 
to  take  the  deeds  and  have  them  recorded ;  If  I 
ge't  along,  I  will  do  that  myself."  The  grantor 
died  shortly  afterward,  without  having  done  or 
said  anything  further  with  reference  to  the 
deeds.  It  was  held  that  there  was  no  delivery. 
This  was  upon  the  ground  that  the  grantor's 
dominion  and  control  over  the  deeds  at  the  time 
of  his  death  was  such  that,  had  he  lived,  he 
could  have  revoked  or  destroyed  them.  It  will 
be  observed  that  in  this  case,  also,  the  grantor 
not  only  retained  the  physical  control  of  the 
deeds,  but  his  declarations  evinced  an  Intention 
to  reserve  the  right  to  dispose  of  them  as  he 
saw  fit  if  be  recovered. 

In  Flfer  v.  Rachels  (Ind.  App.)  62  N.  EL  68, 
the  trial  court's  finding  of  a  delivery  was  re- 
versed under  the  following  circumstances  :•  The 
grantor  having  previously  expressed  an  inten- 
tion to  give  the  property  to  the  grantees,  exe- 
cuted a  deed,  and  placed  it,  together  with  a 
will.  In  an  envelope  bearing  an  Indorsement  that 
the  papers  belonged  to  the  grantor  and  were  a 
special  deposit  and  "subject  to  call  or  his  or- 
der." He  handed  the  envelope  to  his  attorney, 
who  took  the  same  to  a  bank  and  left  It  there 
without  any  other  directions  In  regard  to  its 
keeping  or  delivery  than  those  appearing  on  the 
back  of  the  envelope.  The  package  remained 
in  the  bank,  sealed,  until  the  death  of  the 
grantor,  and  was  then,  by  the  officers  of  the 
bank,  In  such  sealed  condition,  delivered  to  the 
person  named  as  executor  of  the  grantor's  will. 
The  decision  is  upon  the  ground  that  the  pack- 
age remaiued  subject  to  the  grantor's  control. 

In  Mudd  v.  Dillon  (Mo.)  65  8.  W.  973,  it 
was  held  that  the  trial  court  erred  In  refusing 
to  declare,  as  the  law,  that  there  was  no  de- 
livery of  deeds  from  a  father  to  son  under  the 
following  circumstances:  The  grantor  exe- 
cuted a  deed  to  his  son  and  one  to  his  grand- 
children, Inclosed  them,  together  with  his  will, 
in  a  sealed  envelope,  bearing  his  name,  which 
he  delivered  to  a  third  person  with  directions 
to  probate  the  will  and  deliver  the  deeds  at  his 
death.  Afterward  he  made  another  deed  of 
other  land  to  the  son,  and  delivered  It  to  the 
third  person  with  the  same  instructions  as  be- 
fore. It  appeared  that  upon  one  occasion  be- 
fore his  death  the  grantor  asked  the  depositary 
for  "my"  papers,  and  that  he  then  destroyed 
the  deed  to  his  grandchildren  and  substituted 
another  for  it,  and  that  before  his  death  he  dis- 
posed of  part  of  the  land  described  In  one  of  the 
deeds  to  his  son.  It  further  appeared  that  the 
depositary  recognized  the  papers  as  belonging 
to  the  grantor. 

Other  cases  in  which  the  fact  that  the  deed 
remained  within  the  physical  power  of  the 
grantor  appears,  but  Is  not  particularly  empha- 
sised, will  be  found  in  the  three  preceding  sub- 
divisions. * 
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d\  Effect  of  grantor0*  purpose  to  avoid  his  oblf- 

cations. 

See  also  infra,  II.  b,  8,  a. 

In  Adams  t.  Adams,  21  Wall.  180,  22  L.  ed. 
504,  it  was  held  that  there  was  a  sufficient  de- 
livery of  a  deed  of  trust  executed  by  a  husband 
to  a  third  party  In  favor  of  his  wife,  and  pur- 
porting to  convey  an  estate  in  prvsenti,  where 
It  was  signed,  sealed,  and  acknowledged  by  both 
husband  and  wife,  recorded  by  him,  and  after- 
ward spoken  of  by  him  to  the  wife  and  other 
persons  as  a  provision  that  he  had  made  for 
her  and  her  children  against  accident,  notwith- 
standing that  the  husband  averred,  in  an  an- 
swer to  a  bill  to  enforce  the  trust,  that  he  never 
''delivered"  the  deed,  and  that  he  caused  the 
deed  to  be  made  and  partially  executed  so  that 
upon  short  notice  he  could  deliver  it  and  make 
It  effectual,  retaining  in  the  meantime  the  con- 
trol of  the  title;  and  that  the  deed  was  never 
out  of  his  possession  except  for  the  time  neces- 
sary to  have  It  recorded. 

In  Cannon  v.  Cannon,  26  N.  J.  Eq.  819,  where 
the  grantor  himself  sought  to  avoid  the  deed, 
the  court  held  that  there  was  no  delivery,  It  ap- 
pearing that  the  grantor,  with  the  avowed  ob- 
ject of  escaping  liability  to  be  drafted  for  mili- 
tary service,  executed  deeds  to  Infants,  one  of 
whom  was  his  cousin  and  the  other  a  distant 
relative  of  his  wife,  and  left  them  In  his  house, 
telling  his  wife  to  be  careful  of  them,  but  with- 
out giving  her  any  Instructions  as  to  their  dis- 
position, or  authority  to  deliver  them.  The 
court  said  there  was  nothing  In  the  case  show- 
ing an  intention  on  the  part  of  the  grantor  to 
transfer  the  title,  or  to  deliver  the  deeds,  except 
that  he  signed  and  acknowledged  them,  de- 
livered them  to  his  wife,  with  the  charge  to  be 
careful  of  them,  and  then  went  away. 

Where  one  to  whom  a  husband  has  conveyed 
property  In  order  to  put  it  beyond  the  reach  of 
his  creditors  executed  a  deed  thereof  to  the 
wife,  at  the  husband's  request,  and  delivered 
It  to  the  latter,  thus  evidencing  his  Intent  that 
the  deed  shall  take  effect  from  that  time  as  a 
conveyance,  there  was  a  good,  delivery  to  the 
wife,  although  the  deed  was  made  without  her 
knowledge,  and  was  not  delivered  to  her  by  the 
husband,  but  came  Into  her  possession  some 
months  afterward.  Parker  v.  Parker,  56  Iowa, 
111,  8  N.  W.  806.  This  was  an  action  by  the 
husband  against  the  wife  to  quiet  the  title. 

In  Tharp  v.  Jarrell,  66  Ind.  52,  the  complain- 
ants In  an  action  to  recover  the  possession  of 
land  claimed  under  a  deed  executed  to  them 
by  their  father  while  they  were  minors.  The 
special  finding  of  the  jury  was  to  the  effect 
that  after  the  deed  was  signed  and  acknowl- 
edged the  grantor  caused  it  to  be  recorded  with- 
out at  any  time  actually  delivering  the  same  to 
the  grantees,  and  without  their  acceptance  or 
knowledge  that  the  deed  was  so  signed  and  re- 
corded, with  the  Intention  to  hinder,  delay,  cheat, 
and  defraud  the  grantor's  creditors,  and  not  to 
save  the  lands  for  the  children.  The  court  held 
that  In  the  face  of  such  special  verdict  the  com- 
plainants had  failed  to  establish  their  title. 

€.  Reservation    of   life   estate   a§    illustrating 

grantor's  intent. 

The  deeds  Involved  In  Ball  v.  Foreman,  87 
Ohio  St.  132;  Sneathen  v.  Sneathen,  104  Mo. 
201,  16  S.  W.  497,  and  Williams  v.  Latham,  113 
Mo.  165,  20  8.  W.  90,  reserved  a  life  estate  In 
the  grantor;  and  such  reservation  Is  accorded 
considerable  weight  as  an  Indication  of  an  In- 
tent to  make  a  present  transfer.  In  Colyer  v. 
Hyden,  94  Ky.  ISO,  21  S.  W.  868,  the  court  said 
that  It  might  be  inferred  from  the  fact  of  such 
reservation  that  he  thought  the  Immediate  de- 
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livery  would  be  of  no  service  to  the  grantees* 
and  his  Intention  was  clear  that  they  should 
have  the  property  at  his  death;  and  yet  (the 
court  said)  the  fact  remains  that  he  did  not 
deliver  It,  or  authorize  its  delivery. 

Bee  also  Miller  v.  Meers,  155  111.  284,  supra, 
II.  b,  2,  a  (1)  ;  and  Brown  v.  Brown,  1  Woodb. 
&  M.  825 ;  and  Martin  v.  Flaharty,  13  Mont.  96, 
19  L.  B.  A.  242,  32  Pac  287,  supra,  II.  b,  2,  » 
(1). 

8.  Recording   or   delivery   for  record. 
*,  In  general;  presumption  from  record. 

It  is  the  purpose  in  this  subdivision  to  treat 
of  the  effect  of  the  act  of  the  grantor  in  re- 
cording the  deed,  or  delivering  It  for  record, 
as  a  delivery,  so  far  as  delivery  depends  upon 
his  acts.  The  question  of  acceptance  by  the 
grantee,  when  the  deed  is  thus  recorded  or  de- 
livered for  record.  Is  treated  In  another  sub- 
division. 

The  general  rule  undoubtedly  Is  that  a  pre- 
sumption of  delivery  arises  from  the  fact  that 
a  deed  has  been  recorded.  With  the  presump- 
tion arising  from  the  bare  fact  that  the  deed  has 
been  recorded,  when  it  does  not  appear  at  whose 
Instance  It  was  done,  or  when  it  appears  that 
It  was  at  the  Instance  of  the  grantee,  this  note 
Is  not  concerned ;  but  treats  only  of  the  question 
presented  when  It  appears  that  the  deed  was 
recorded  at  the  instance  of  the  grantor.  The 
weight  of  authority  establishes  that  the  record 
of  a  deed,  even  when  It  appears  that  it  was  at 
the  instance  of  the  grantor,  raises  a  presump- 
tion of  delivery,  so  far  as  delivery  Is  dependent 
upon  his  acts.  Bulkley  v.  Bufflngton,  5  Mc- 
Lean, 457,  Fed.  Cas.  No.  2,117 ;  Younge  v.  Gull- 
beau,  8  Wall.  636,  18  L.  ed.  262 :  Lewis  v.  Wat- 
son, 98  Ala.  480,  22  L.  R.  A.  297,  13  So.  570 ; 
Bills  v.  Clark,  39  Fla.  714.  23  So.  410 ;  Gordon 
v.  Trlmmler,  91  Ga.  472,  18  8.  E.  404 ;  Allen  v. 
Hughes,  106  Ga.  786,  82  S.  E.  927 ;  Walton  v. 
Burton,  107  111.  54 ;  Masterson  v.  Cheek,  23  III. 
72 :  Bovee  v.  Hlnde,  135  111.  140,  25  N.  E.  694 ; 
Vaugban  v.  Godman,  103  Ind.  499,  8  N.  E.  257 ; 
Colee  v.  Colee,  122  Ind.  109,  23  N.  E.  687 ;  Som- 
en v.  Pumphrey,  24  Ind.  243 ;  Bremmerman  v. 
Jennings,  101  Ind.  253 ;  Mallett  v.  Page,  8  Ind. 
864 ;  Hutton  v.  Smith,  88  Iowa,  238,  55  N.  W. 
326;  Davis  v.  Davis,  92  Iowa,  147,  60  N.  W. 
507;  Bunnell  v.  Bunnell,  23  Ky.  L.  Rep.  80O, 
64  S.  W.  420 ;  Co  well  v.  Daggett,  97  Mass.  434  ; 
Thayer  v.  Stark,  6  Cusb.  11 ;  Glase  v.  Three  Riv- 
ers Farmers'  Mut  F.  Ins.  Co.  87  Mich.  849, 49  N. 
W.  310;  Holmes  v.  McDonald,  119  Mich.  563. 
78  N.  W.  647;  Babbitt  v.  Bennett,  68  Minn.  260. 
71  N.  W.  22;  Metcalfe  v.  Brandon,  60  Miss. 
686 ;  Burke  v.  Adams,  80  Mo.  504,  50  Am.  Rep, 
510;  Tobln  v.  Bass,  85  Mo.  654,  50  Am.  Rep. 
392 ;  Messelback  v.  Norman,  46  Hun,  414 ;  Ford 
v.  McCarthy,  61  N.  Y.  8.  R.  363,  29  N.  Y.  Supp. 
786 ;  Helms  v.  Austin,  116  N.  C.  751,  21  8.  E. 
556;  Frank  v.  Heiner,  117  N.  C.  79,  23  S.  B. 
42;  Mitchell  v.  Ryan,  8  Ohio  8t.  887;  Wright 
v.  Werden,  7  Ohio  N.  P.  122 ;  Davis  v.  Garrett, 
91  Tenn.  147,  18  S.  W.  118 ;  Thomason  v.  Hays 
(Tenn.  Ch.  App.)  62  8.  W.  836;  Swlney  v. 
8wlney,  14  Lea,  816;  Thompson  v.  Jones,  1 
Head,  576 ;  Stevens  v.  Castel,  63  Mich.  Ill,  29 
N.  W.  828;  BJmerland  v.  Eley,  15  Wash.  101, 
45  Pac.  730. 

Notwithstanding  that  the  grantor  himself 
was  the  register  of  deeds.  Fenton  v.  Miller, 
94  Mich.  204,  53  N.  W.  957. 

The  fact  that  a  deed  from  father  to  son  was 
recorded  at  the  request  of  the  grantor,  and  is 
produced  upon  the  trial  by  the  grantee,  is  suf- 
ficient proof  of  delivery.  Wedel  v.  Herman,  59 
Cal.  515. 

The  delivery  of  a  mortgage  to  the  recorder 
and  subsequent  possession  by  the  grantee  are 
evidence  of  a  delivery  to  him.    Foster  v.  Per* 
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kins,  42  Me.  1C8 :  Oxnard  v.  Blake,  45  Me.  C02 ; 
Kuh  v.  Garvin,  123  Mo.  547,  28  S.  W.  847  ; 
WaJllM  v.  Taylor,  67  Tex.  431,  3  S.  W.  321; 
MeCourt  v.  Myers,  8  Wis.  230. 

The  registration  of  a  voluntary  deed  from  a 
father  to  his  Infant  sons,  reserving  a  life  es- 
tate, is  sufficient  proof  of  delivery,  though  there 
was  no  manual  delivery  to  them,  where  they 
knew  of  its  existence  and  registration,  and,  in 
a  general  way,  of  Its  contents,  and  were  allowed 
to  occupy  and  cultivate  part  of  the  land  free  of 
rent.  Horn  v.  Broyles  (Tenn.  Ch.  App.)  §2  S. 
W.  207. 

As  a  general  proposition,  the  making  of  a 
voluntary  conveyance  absolute  In  form  and 
beneficial  in  effect  by  a  father  or  mother  to 
one  who  is  not  aul  juris,  and  placing  it  upon 
record,  although  possibly  not  effectual  without 
more  as  a  delivery  and  acceptance  between 
adults,  is  deemed  to  evince  an  unmistakable  In- 
tention on  the  part  of  the  grantor  to  give  the 
deed  effect,  and  pass  the  title  to  the  grantee, 
the  assent  of  the  latter,  If  nothing  further  ap- 
pears, being  presumed  from  the  beneficial  char- 
acter of  the  transaction.  Colee  v.  Colee,  122 
Ind.  109,  23  N.  K.  087. 

Where  a  grantee  has  assumed  to  convey  the 
property  covered  by  the  deed,  it  is  not  material 
that  it  was  recorded  by  the  grantor  without  his 
knowledge,  and  not  manually  delivered  to  him. 
Jackson  v.  Cleveland,  15  Mich.  04,  00  Am.  Dec. 
200. 

The  Intentional  delivery  of  a  deed  to  the  pro- 
bate judge  for  registration,  although  the  grantee 
may  never  be  In  actual  possession  of  the  instru- 
ment, is  a  sufficient  delivery  to  the  grantee  al- 
though he  was  at  the  time  ignorant  of  its  ex- 
istence. Sheffield  Land,  Iron  &  Coal  Co.  v. 
Neil  I,  87  Ala.  158.  6  So.  1. 

The  recording  by  a  father  of  a  deed  to  his 
infant  sons,  reserving  a  life  estate,  is  as  ef- 
fectual a  delivery  to  Infants  as  can  be  made, 
and  no  stronger  evidence  can  be  had  that  the 
father  Intended  to  convey  an  estate  In  fee  to 
the  Infant  children ;  and  the  title  in  fee,  sub- 
ject to  the  life  estate,  passed  at  once  to  the 
grantees.  Compton  v.  White,  86  Mich.  33,  48 
N.  W.  635. 

The  delivery  of  a  deed  by  the  grantor  for 
the  purpose  of  having  it  recorded  may,  under 
proper  concurring  circumstances,  be  regarded  as 
a  delivery  to  the  grantee.  Major  v.  Hill,  13 
Mo.  250 ;  Tearce  v.  Dansforth,  13  Mo.  800. 

In  Jones  v.  Swayze,  42  N.  J.  L.  279,  where  a 
chattel  mortgage  was  left  with  a  third  person 
and  filed  in  the  clerk's  office  by  the  latter  with- 
out the  knowledge  of  the  mortgagee,  It  was 
held  that  it  was  clear,  upon  the  whole  case, 
that  the  mortgage  was  filed  for  the  benefit  of 
the  mortgagee,  notwithstanding  that  there  was 
no  express  instruction  to  the  third  person  to  de- 
liver it  to  the  mortgagee,  or  to  file  It. 

A  deed  of  gift  executed  by  a  father  to  his 
Infant  son  and  handed  by  him  to  a  third  person, 
with  directions  to  carry  it  to  the  clerk  to  be 
recorded,  the  deed  having  been  actually  de- 
livered to  the  clerk  for  that  purpose,  but  not 
recorded,  will  be  regarded  as  delivered,  where 
the  grantor,  after  withdrawing  the  deed  from 
the  clerk,  caused  a  suit  to  be  commenced  In  the 
name  of  the  donees  to  recover  part  of  the  prop- 
erty.    Inlow  v.  Com.  0  T.  B.  Mon.  75. 

But  the  presumption  is  not  conclusive. 
Younge  v.  Gullbenu,  3  Wall.  630,  18  L.  ed.  202 ; 
Tennel  v.  Weyant,  2  Harr.  (Del.)  501;  Ellis 
v.  Clark.  39  Fin.  714,  23  So.  410:  Sullivan  v. 
Eddy,  154  III.  199,  40  X.  K.  4S2  :  Vaughan  v. 
Godman.  94  Ind.  191 ;  Hut  ton  v.  Smith,  88  Iowa. 
238.  55  X.  W.  320 :  Bunnell  v.  Bunnell,  23  Ky. 
h.  Rep.  800.  64  S.  W.  420;  Stevens  v.  Castel, 
G'A  Mkh.  Ill,  29  N.  W.  b28 ;  Melcaife  v.  Bran- 
i>4  L.  K.  A. 


don,  60  Miss.  686;  Thorn  a  son  v.  Hays  (Tenn. 
Ch.  App.)  62  S.  W.  336. 

The  registry  of  a  deed  by  the  grantor  might, 
perhaps,  in  the  absence  of  opposing  evidence, 
justify  a  presumption  of  delivery ;  but  such  pre- 
sumption is  repelled  where  the  registry  was 
made  without  the  knowledge  or  assent  of  the 
grantee,  and  the  property  it  purported  to  con- 
vey always  remained  in  the  possession  and  un- 
der the  control  of  the  grantor.  Younge  v. 
Gullbeau,  3  Wall.  636,  18  L.  ed.  262.  In  this 
case  the  controversy  was  between  the  heir  of 
the  grantor  and  one  claiming  through  the 
grantee.  The  grantee  testified  that  he  never 
knew  of  the  deed  until  after  the  death  of  the 
grantor,  among  whose  papers  It  was  found, 
and  that  he  never  claimed  any  Interest  in  the 
property. 

The  mere  act  of  recording  a  deed  alone  Is 
but  prima  facie  evidence  of  a  delivery,  and 
liable  to  be  rebutted ;  and  it  Is  successfully  re- 
butted when  it  is  shown  that  the  deed  was  not 
in  the  nature  of  a  family  settlement,  or  of  a 
gift  to  a  minor,  but  was  Intended  to  confer  no 
benefit  upon  the  grantee,  and  its  execution  and 
recording  were  wholly  unknown  to  him  until 
after  the  grantor's  death.  Union  Mut.  L.  Ins. 
Co.  v.  Campbell.  05  III.  267,  35  Am.  Rep.  166. 

When  the  grantee  Is  sui  juris,  there  is  prima 
facte  no  presumption  of  acceptance  from  unau- 
thorised act 8  of  the  grantor.  When  the  deed  is 
for  his  benefit,  under  certain  circumstances,  ac- 
ceptance may  be  presumed,  but  not  necessarily. 
Even  in  cases  which  treat  the  act  of  recording 
as  prima  facie  evidence  of  a  delivery,  It  Is  held 
that  such  evidence  is  successfully  rebutted  by 
showing  that  the  conveyance  was  Intended  to 
confer  no  benefit  upon  the  grantee.  Sullivan 
v.  Eddy,  154  111.  199,  40  N.  K.  482. 

6.  Grantor's  intent,       _  *, 

Recording,  however,  does  not  of  Itself  WCiU- 
tute  a  delivery.     It  depends  upon  the  grantor's- 
intention.     Ilumlston  v.  Preston,  66  Conn.  579,. 
34   Atl.    544 ;    Moore   v.    Giles,   49   Conn.   570 ; 
Jamison  v.  Craven,  4  Del.  Ch.  311 ;  Masterson* 
v.  Cheek,  23  111.  72 ;  Weber  v.  Christen.  121  111. 
98,  11  N.  E.  803;  Hutton  v.  Smith,  88  Iowa,- 
238,  55  X.  W.  326;  Berkshire  Mut.  F.  Ins.  Co. 
v.  Sturgis.  13  Gray,  177 ;  Glaze  v.  Three  Rivers' 
Farmers'  Mut.  F.  Ins.  Co.  87  Mich.  349,  49  X 
W.  310;  Babbitt  v.  Bennett,  68  Minn.  260,  ll 
X.   W.  22;   Doorley  v.  O'Gorman,  6  App.  Div. 
591,  39  X.  Y.  Supp.  768;  Hayes  v.  Davis.  18 
X.  H.  600;  Thompson  v.  Jones,  1  Head,  576; 
Chess  v.  Chess,  1  I'enr.  &  W.  32,  21  Am.  Dec. 
350. 

Registration  alone  Is  Insufficient  without  evi- 
dence showing  that  it  was  done  with  Intent 
that  it  should  operate  as  a  delivery ;  but  the 
Intent  may  be  Implied  from  subsequent  admis- 
sions or  circumstances.  Watson  v.  Ryan,  3 
Tenn.  Ch.  40. 

Where  one  executes  a  deed  to  his  brother, 
and  files  it  for  record,  not,  however,  for  the 
benefit  of  the  latter,  but  with  some  vague  pur- 
pose of  having  the  land  reconveyed  after  his 
(the  grantor's)  death  to  his  wife  and  children, 
and  the  grantee  knows  nothing  of  the  record- 
ing of  the  deed,  or  even  of  its  existence,  there  Is 
no  delivery  to  him.  Sullivan  v.  Eddy,  154  111. 
199.  40  X.  E.  482. 

The  fact  that  the  grantor  executed  the  deed 
and  had  it  recorded  does  not  amount  to  a 
delivery  where  it  Is  proved  as  a  fact  that  he 
never  intended  to  make  it  his  deed  except  under 
a  contingency  which  never  happened.  Jones  v. 
Bush,  4   Harr.    (Del.)    1. 

The  registration  of  a  deed  by  the  grantor  does 
not  of  Itself  operate  as  a  delivery,  nor  does  it 
supersede  the  necessity  of  proof  of  a  delivery, 
llawkes   v.   l'lke,   105   Mass.   500,   7   Am.   Rep. 
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654.  In  this  case  the  grantor  left  the  deed  with 
the  register  to  be  recorded.  The  register  had 
no  authority  from  the  grantee,  who  was  absent, 
to  receive  or  keep  the  deed  for  him,  and  did  not 
undertake  to  act  for,  or  to  represent,  him,  and, 
after  recording  the  deed,  gave  it  back  to  the 
grantor  at  the  latter**  request  It  was  held 
that  there  was  no  delivery,  apparently  upon  the 
ground  that  the  grantor  did  not  intend  a  de- 
livery. 

In  Barnes  v.  Barnes,  161  Mass.  881,  87  N. 
B.  879,  the  delivery  of  a  deed  was  held  not  to 
be  shown,  In  a  controversy  between  the  grantor 
and  the  grantee,  under  the  following  circum- 
stances :  The  plaintiff  signed  and  sealed  a  deed 
to  the  defendant,  and  caused  it  to  be  recorded, 
Intending  at  the  time  to  pass  the  title  to  the 
defendant,  but  without  doing  or  saying  anything 
else  to  manifest  that  Intention.  He  afterwards 
received  the  deed  back  from  the  recorder,  and 
It  was  never  in  the  possession  of  the  defendant, 
or  of  anyone  representing  her,  and,  when  re- 
quested by  her  counsel  to  surrender  the  deed, 
refused  to  do  so.  Before  such  request,  but  after 
he  had  received  the  deed  back  from  the  registry, 
he  communicated  its  existence  to  the  defendant, 
and  spoke  to  her  of  the  land  described  in  It  as 
hers,  as  he  then  supposed  It  was.  The  defend- 
ant assented,  so  far  as  she  could,  to  the  transac- 
tion. The  ground  of  the  decision  is  that  there 
was  no  act  or  declaration  on  the  part  of  the 
grantor  manifesting  his  Intention  that  the  re- 
cording of  the  deed  should  be  regarded  as  a 
delivery,  the  court  holding  that  it  was  necessary 
that  such  Intention  be  manifested  by  some  act  or 
declaration,  other  than  the  mere  recording  of 
the  deed  itself. 

There  was  no  delivery  of  a  deed  where  It  was 
left  by  the  grantor  In  the  hands  of  a  lawyer 
with  directions  to  have  It  recorded  at  the  grant- 
or's expense,  but  not  to  deliver  it  to  anyone 
but  the  grantor,  notwithstanding  that,  contrary 
to  such  direction.  It  was  delivered  to  the  grantee. 
Armstrong  v.  Armstrong,  19  N.  J.  Eq.  807. 

In  Beckett  v.  Heston,  49  N.  J.  Eq.  510,  28 
Atl.  1014,  where  the  grantor  herself  sought  to 
set  aside  a  deed  to  her  son,  the  court  held 
that  there  was  no  delivery,  and  that  she  was 
entitled  to  the  relief  sought,  notwithstanding 
that,  after  having  executed  the  deed  in  question, 
she  left  It  with  the  conveyancer  to  have  it  re- 
corded, and  that  it  was  recorded  accordingly. 
It  appeared  In  this  case  that  after  the  deed 
was  recorded  it  was  sent  to  the  grantor,  and 
that,  upon  receiving  It,  she  Informed  her  son 
of  its  execution,  but  did  not  part  with  its  pos- 
session or  control  at  any  time.  The  court  said 
that  when  she  sent  the  deed  to  be  recorded  It 
was  not  with  the  Intention  to  have  the  registra- 
tion operate  as  a  delivery.  This  statement  is 
clearly  an  inference  of  fact  from  the  attending 
circumstances,  including  the  circumstance  that 
a  declaration  of  trust  was  drawn  up  contempo- 
raneously for  execution  by  the  grantee,  who, 
however,  refused  to  execute  it. 

In  Rlvard  v.  Walker,  80  111.  418,  a  father,  In 
•order  to  prevent  his  property  from  being  squan- 
dered by  his  wife,  made  a  deed  of  certain  real 
estate  to  his  children  by  a  former  marriage,  and 
caused  the  deed  to  be  recorded,  but  never  de- 
livered It  to  the  grantees,  or  to  any  person  for 
their  use.  The  recorder  testified  that  when  the 
grantor  called  to  pay  the  recording  fee  he  told 
the  witness  not  to  deliver  the  deed  to  anyone 
but  himself,  except  in  the  event  of  his  death, 
when  it  was  to  be  delivered  to  the  grantees. 
His  wife  afterwards  procured  a  divorce  from 
him,  and  he  brought  a  bill  against  the  grantees 
to  have  the  deed  set  aside  as  a  cloud  on  the 
title,  alleging,  as  a  ground,  that  the  deed  had 
never  been  delivered,  and  that  the  motive  for 
its  delivery  no  longer  existed.  It  was  held  that 
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the  delivery  to  the  recorder,  without  any  species 
of  reservation,  and  the  direction  to  the  latter 
to  record  the  deed,  constituted  an  absolute  de- 
livery for  the  benefit  of  the  infant  grantees,  and 
the  fact  that  the  grantor  afterward  manifested 
to  the  recorder  an  intent  not  to  part  with  all 
control  over  the  deed  could  not  relieve  him 
from  the  effect  of  such  absolute  delivery.  In  de- 
termining the  Intent  of  the  grantor  In  delivering 
the  deed  for  record,  considerable  importance 
was  attached  to  the  fact  that  it  was  only  by 
a  transfer  of  the  title  to  the  grantees  that  the 
grantor  could  accomplish  his  ostensible  pur- 
pose of  preventing  his  wife  from  squandering 
the  property. 

A  good  delivery  of  a  mortgage  to  the  mort- 
gagee was  effected  where  the  mortgagor,  a  few 
hours  before  killing  himself,  took  the  mortgage 
to  the  proper  office  with  directions  to  record 
the  same  at  his  expense,  although  the  mort- 
gagee resided  In  another  state,  and  did  not  know 
of  the  mortgage  or  that  such  a  mortgage  was 
contemplated.  Lee  v.  Fletcher,  46  Minn.  49,  12 
L.  B.  A.  171,  48  N.  W.  456.  The  mortgage  was 
in  part  to  secure  an  indebtedness,  and  in  part 
a  gift.  The  court  held  that  the  intent  to  pat 
the  mortgage  beyond  control  was  the  criterion  ; 
and  such  intent  was  inferred  from  the  circum- 
stances above  set  forth. 

The  sending  of  a  deed  by  the  grantor  to  a> 
stranger,  or  the  deposit  of  it  in  the  clerk's  of- 
fice for  record,  Is  not  a  delivery  to  the  grantee, 
unless  it  is  so  sent  or  deposited  for  his  use. 
Elsey  v.  Metcalf,  1  Denlo,  326. 

A  delivery  of  a  deed  Is  not  effected  by  the 
fact  that  the  notary  before  whom  it  was  ac- 
knowledged placed  it  on  record  by  mistake, 
without  the  authority,  knowledge,  or  consent 
of  the  grantor.  Culmore  ?.  Genove  (Tex.  Civ. 
App.)  24  S.  W.  88. 

When  a  mortgagor  sends  the  mortgage  to  the 
county  clerk's  offce  to  be  recorded,  unless  he 
leaves  it  with  the  clerk  with  such  directions  ae 
would  amount  to  a  delivery  to  the  mortgagee* 
he  can  at  any  time  take  back  the  mortgage 
from  the  clerk,  and  refuse  to  deliver  it  te  the 
mortgagee,  even  without  reason.  Commercial 
Bank  v.  Reckless,  5  N.  J.  Eq.  430. 

It  seems  that  the  fact  that  the  grantor  may 
have  been  prompted  by  a  desire  to  put  the 
property  beyond  the  reach  of  his  creditors  Is 
not  necessarily  fatal  to  a  delivery. 

In  Moore  v.  Giles,  49  Conn.  570,  an  action 
by  a  father  to  remove,  as  a  cloud  upon  his  title, 
a  deed  executed  by  him  to  an  Infant  and  placed 
on  record  by  him,  the  trial  court  found  as  a\ 
fact  that  the  grantor,  Influenced  by  fear  of  a\ 
creditor,  as  well  as  by  affection  for  the  grantee, 
"with  the  Intent  and  purpose  of  giving  to  the 
said  .  .  .  [grantee]  his  title  to  said  land, 
.  .  .  executed  said  deed  and  caused  the 
same  to  be  recorded.'*  The  appellate  court  held 
that  such  finding  was  determinative  of  the 
question  of  delivery,  and  that  the  proved  facts 
that  a  month  elapsed  between  the  execution  and 
delivery  of  the  deed  to  the  town  clerk,  that  the 
grantor  did  not  place  It  in  the  hands  of  the 
grantee,  and  that  he  retained  possession  of  the 
land,  of  necessity  exhausted  their  force  upon 
the  minds  of  the  court  below,  and  were  not  to 
be  considered  by  the  appellate  court. 

In  Stevens  v.  Castel,  63  Mich.  Ill,  29  N.  W. 
828,  it  was  held  to  be  a  question  for  the  jury 
whether  the  presumption  of  delivery  arising 
from  the  recording  of  deeds  from  a  husband  to 
a  third  person,  and  from  the  latter  to  the  wife, 
was  overcome  by  the  fact  that  the  husband  had 
the  deeds  executed  for  the  purpose  of  prevent- 
ing his  creditors  from  levying  on  the  property ; 
that  the  deeds  were  never  out  of  his  possession 
except  while  they  were  being  recorded,  and 
that  at  the  time  he  left  them  for  record  ha 
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stated  to  the  register  that  they  did  not  amount 
to  anything,  and  directed  the  latter  not  to  de- 
liver them  to  anyone  bat  himself. 

Bat  the  sending  of  a  deed  by  the  grantor  to 
to  recorded  does  not  amount  to  a  delivery  where 
tt  was  coupled  with  the  direct  declaration  that 
It  was  made  to  prevent  the  land  from  being 
taken  to  pay  an  unjust  debt.  Barns  v.  Hatch, 
3  N.  H.  304,  14  Am.  Dec.  369. 

In  Davis  v.  Davis,  92  Iowa,  147,  60  N.  W. 
007,  the  presumption  of  delivery  which  the  law 
raises  from  the  act  of  a  husband  In  filing  for 
record  a  deed  from  himself  to  his  wife  was  held 
to  have  been  overcome  by  the  facts  that  the 
deed  itself  reserved  in  Itself  the  agency  and 
•control  of  the  land  during  his  lifetime,  that, 
at  the  time  of  its  execution,  he  said  he  had 
already  provided  for  bis  wife,  and  she  need 
know  nothing  about  the  matter,,  and  that  she 
would  deed  the  property  back  to  him  whenever 
lie  wanted  it,  and  that  he  did  not  mean  they 
should  have  any  money  "on  this  blackmailing 
acheme ;"  that  the  wife  never  knew  of  the  deed 
until  after  the  grantor  bad  taken  it  from  the 
recorder's  office,  and  had  conveyed  the  property 
to  a  third  person,  the  breach  of  promise  suit 
having  been  settled  in  the  meantime,  notwith- 
standing that  the  wife,  upon  learning  of  the 
deed,  executed  a  written  acceptance  of  It 

Where  a  father  executes  a  voluntary  deed  to 
tils  minor  children  and  has  it  recorded,  and  then 
takes  It  and  keeps  it  In  his  possession,  there 
Is  no  delivery  to  the  children,  and  no  estoppel 
against  the  father  to  deny  a  delivery,  where  he 
did  not  do  such  acts  for  the  purpose  of  giving 
effect  to  the  deed,  bat  to  protect  himself  against 
a  threatened  claim  for  alimony.  Koppelmann 
▼.  Koppelmann  (Tex.)  67  8.  W.  670. 

In  Elmore  v.  Marks,  89  VL  638,  it  was  held 
that  there  was  no  delivery,  where  the  grantor, 
without  the  knowledge  of  the  grantee,  took  the 
deed  to  the  clerk's  office  to  be  filed,  and  directed 
that  It  should  not  be  recorded,  but  returned  to 
him  when  called  for.  It  was,  however,  re- 
corded by  mistake.  The  grantor  subsequently 
took  It  away,  and  it  was  accidentally  destroyed. 
The  grantee  did  not  know  of  the  deed  until 
after  it  was  destroyed,  and  the  grantor  then 
Informed  him  that  it  had  been  recorded  by  mis- 
take. It  further  appeared  that  the  grantor 
executed  the  deed  to  prevent  his  creditors  from 
attaching  the  property. 

See  also  II.  b,  2,  d,  tupro,  and  Weber  ▼. 
Christen,  121  111.  98,  U  N.  E.  893,  II.  b,  8,  c, 
infra. 

Where  a  grantor,  pursuant  to  the  grantee's 
directions,  delivers  the  deed  to  the  auditor  for 
record,  the  auditor,  for  the  purposes  of  the  de- 
livery, becomes  the  grantee's  agent,  and  the  de- 
livery to  him  (the  auditor)  gives  the  deed  full 
force.  Prlgnon  v.  Daussat,  4  Wash.  199,  29 
Pac.  1046. 

In  Palmer  v.  Palmer,  62  Iowa,  204,  17  N.  W. 
463;  Holllday  v.  White,  83  Tex.  447;  Newton 
▼.  Emerson,  66  Tex.  147,  18  8.  W.  848 ;  Ingram 
t.  Porter,  4  McCord,  L.  198 ;  Myrover  v.  French, 
73  N.  C.  609;  Alrey  v.  Holmes,  60  N.  C.  (5 
Jones,  L.)  142;  Ellington  v.  Currle,  40  N.  C. 
(6  Ired.  Eq.)  21;  Gorman  v.  Stanton,  6  Mo. 
App.  686,  Appx.;  and  M'Neely  v.  Rucker,  6 
Blackf.  801, — the  language  used  Is  susceptible 
of  an  interpretation  that  the  recording  by  the 
grantor  amounts  to,  or  is  equivalent  to,  a  de- 
livery. It  Is  probable,  however,  that  the  courts 
merely  meant  that  It  was  sufficient  In  the  ab- 
sence of  anything  to  overcome  the  presumption 
of  delivery  arising  from  it  It  is  somewhat 
more  difficult  to  thus  explain  the  language  used 
In  the  following  cases.  If  In  these  cases  It  Is 
meant  to  assert  that  recording  by  the  grantor 
is  conclusive  of  a  delivery  so  far  as  it  depends 
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upon  his  acts,  they  are  opposed  to  the  great 
weight  of  authority. 

The  recording  of  a  deed  at  the  Instance  of 
the  grantor  Is  of  Itself  such  a  delivery  as  will 
enable  the  grantee  to  hold  the  property  as 
against  the  grantor.  Kerr  v.  BIrnie,  25  Ark. 
225. 

The  tiling  by  the  grantor  of  a  deed  duly 
signed  and  attested  In  the  probate  office  for 
record  constitutes  a  legal  and  efficacious  de- 
livery, completing  the  execution  of  the  deed, 
filston  v.  Comer,  108  Ala.  76,  19  So.  824. 

Recording  a  deed  is  equivalent  to  a  delivery. 
Levy  v.  Cox,  22  Fla.  646. 

Where  the  grantor,  In  the  presence  of  the 
grantee,  hands  the  deed  to  the  notary  who  took 
the  acknowledgment,  to  send  It  to  the  county 
recorder  for  record,  there  Is  a  good  delivery  to 
the  grantee.  Adams  v.  Ryan,  61  Iowa,  733,  17 
N.  W.  159. 

Where  a  grantor  signed  and  sealed  a  deed  Is 
the  presence  of  witnesses,  and  It  was  afterward, 
at  his  Instance,  proved  and  registered,  such 
facts  are  conclusive  against  the  grantor,  and 
those  claiming  under  him,  that  there  was  a  valid 
delivery,  though  the  execution  was  In  the  ab- 
sence of  the  grantee,  and  the  instrument  was 
never  in  his  possession.  8nider  v.  Lackenour, 
87  N.  C.  (2  Ired.  Eq.)  860,  88  Am.  Dec.  685. 

The  act  of  the  grantor  In  acknowledging  a 
deed  In  the  county  court  for  the  purpose  of  hav- 
ing it  registered  amounts  to  a  delivery,  making 
the  deed  operative  as  from  that  time.  Doe  em 
dem,  Newlln  v.  Osborne,  49  N.  C  (4  Jones,  L.), 
157,  67  Am.  Dec.  269. 

A  deed  is  sufficiently  delivered  where  the 
grantor  delivers  It,  not  as  an  escrow,  to  the 
witness  for  the  purpose  of  recording  It.  Cloud 
T.  Calhoun,  10  Rich.  Eq.  858. 

If  a  deed  Is  made  and  delivered  to  the  register 
for  registry  without  more,  there  Is  no  delivery ; 
but  if  the  grantor  directs  it  to  be  recorded,  or 
subsequently  assents  to  it,  such  acts  constitute 
the  equivalent  of  an  actual  delivery  and  accept- 
ance,   McEwea  v.  Troost,  1  Sneed,  186.  ' 

c.  Effect  of  return  of  deed  to  grantor. 

The  fact  that  after  the  deed  was  recorded  It 
was  returned  to  the  grantor  and  retained  by  him 
is  not  necessarily  fatal  to  a  delivery.  Lewis 
v.  Watson,  98  Ala,  480,  22  L.  R.  A.  297,  13  So. 
570;  Alien  v.  Hughes,  106  Ga.  786,  32  8.  B. 
927;  Colee  v.  Colee,  122  Ind.  109,  23  N.  B. 
687 ;  Vaughan  v.  Godman,  103  Ind,  499,  8  N.  B. 
257;  Bunnell  T.  Bunnell,  23  Ky.  L.  Rep.  800, 
64  8.  W.  420;  Lay  v.  Lay  (Ky.)  66  8.  W. 
371;  Tobln  v.  Bass,  85  Mo.  654,  66  Am.  Rep. 
392;  Helms  ▼.  Austin,  116  N.  C.  751,  21  8. 
R.  556 ;  Tennessee  Coal,  Iron  &  R.  Oo,  v.  Wheel* 
er,  125  Ala.  538,  28  So.  88 ;  Thompson  v.  Jones, 
1  Head,  576 ;  Dawson  v.  Dawson,  Rice,  Eq. 
243;  Folk  v.  Yarn,  9  Rich.  Eq.  803.  i 

The  question  of  delivery  of  a  deed  from  a  hus- 
band to  his  wife,  recorded  by  him,  is  one  of 
fact,  where  it  appears  that  he  got  the  deed  back 
after  it  was  recorded,  and  there  is  evidence 
tending  to  show  that  he  retained  it  and  never 
delivered  It,  and  that  she  never  knew  of  it 
during  his  lifetime,  and  denied  claiming  any 
interest  In  it  Hendricks  v.  Rasson,  58  Mich. 
575,  19  N.  W.  192.  j 

In  Weber  v.  Christen,  121  111.  98,  11  N.  B. 
893,  however,  it  was  held  that  the  prima  facie 
case  made  by  the  recording  by  the  grantor,  of 
a  deed  to  his  nephews,  was  overcome  by  the 
fact  that  he  took  the  deed  from  the  recorder's 
office  and  never  parted  with  Its  custody  or  con- 
trol, In  connection  with  his  declarations  show- 
ing that  the  original  Intention  was,  not  to  part 
with  the  title,  but  to  place  the  property  beyond 
the  reach  of  creditors. 

There  is  no  delivery  where,  after  executing 
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and  having  recorded  a  deed  to  her  daughter, 
the  grantor  placed  It  In  a  box  In  ber  own  house 
from  which  it  was  removed  without  her  consent 
by  her  son-in-law,  there  being  no  arrangement 
between  the  grantor  and  her  daughter  that  the 
deed  should  be  delivered  to  the  latter  unless  the 
former's  husband  should  sign  it.  Hutton  v. 
Smith,  68  Iowa,  238,  55  N.  W.  326. 

In  Babbitt  v.  Bennett,  68  Minn.  260,  71  N. 
W.  22,  a  finding  that  there  was  no  delivery  of 
a  deed  executed  by  man  and  wife  to  the  former's 
s'Bter  was  held  to  be  justified,  notwithstanding 
that  the  husband  had  the  deed  recorded,  where 
It  appeared  that  he  took  the  deed  from  the  reg- 
ister's office,  and  ever  afterward  retained  it 
until  it  was  taken  out  of  his  possession  sur- 
reptitiously by  the  grantee's  husband,  and  that 
the  grantee  did  not  know  of  the  deed  until  she 
was  advised  of  its  execution  by  a  letter  from 
her  sister,  and  was  willing  to  reconvey  to  the 
grantor,  but  her  husband  refused  to  join  with 
her,  and  the  testimony  of  the  husband  that  the 
sole  purpose  of  the  deed  was  to  enable  blm  to 
control  the  title  of  the  property  free  from  any 
claim  or  interest  on  the  part  of  his  wife,  It  ap- 
pearing that  they  anticipated  securing  a  di- 
vorce. 

There  Is  no  presumption  of  delivery  arising 
from  a  deed  itself,  or  the  record  thereof,  where 
it  appears  that  the  deed  was  kept  in  a  locked 
box  In  the  grantor's  house,  and  that  It  never 
came  to  the  possession  of  the  grantee  until 
after  the  grantor's  death.  Jourdan  v.  Patter- 
son, 102  Mich.  602,  61  N.  W.  64. 

Where  a  father  executed  a  voluntary  deed  to 
his  Infant  daughter,  four  years  of  a^e,  and  re- 
tained possession  thereof  for  a  number  of  years, 
and  then  placed  the  same  on  record  without 
any  agreement  that  the  deed  was  to  be  con- 
sidered as  delivered,  there  was  no  delivery  under 
N.  D.  Rev.  Code,  {  3520,  providing  that  a  deed 
shall  be  deemed  constructively  delivered,  (1) 
when  the  instrument  Is  by  agreement  of  the 
parties  at  the  time  of  the  execution  understood 
to  be  delivered,  and  under  such  circumstances 
that  the  grantee  Is  entitled  to  an  immediate  de- 
livery ;  (2)  when  it  Is  delivered  to  a  stranger 
for  the  benefit  of  a  grantee,  and  his  assent  Is 
shown,  or  may  be  presumed.  McManus  v.  Corn- 
mow  (N.  D.)  87  N.  W.  8. 

Registration  of  a  deed  Is  prima  facie  evi- 
dence of  delivery,  but  Is  not  conclusive  and  may 
be  rebutted ;  and  where  it  appears  that  It  was 
understood  by  all  parties  that  the  deed  was  not 
to  be  delivered  and  was  not  to  take  effect  until 
after  the  death  of  the  grantor,  and  she  kept 
It  in  her  possession  from  the  date  of  registra- 
tion until  It  was  filed  as  an  exhibit  to  her  an- 
swer In  a  cause  concerning  the  property,  there 
was  no  delivery.  Thoraason  v.  Hays  (Tenn. 
Ch.  A  pp.)  62  S.  W.  336. 

In  Alexander  v.  Alexander,  71  Ala.  295; 
Sheffield  Land,  Iron  *  Coal  Co.  v.  Neill.  87  Ala. 
158,  6  So.  1 ;  and  Kenton  v.  Miller,  04  Mich. 
204,  53  N.  W.  1)57, — a  doubt  is  expressed  as  to 
whether  the  fact  that  the  deed  was  returned  to, 
and  retained  by,  the  grantor  would  overcome 
the  presumption. 

c  Acceptance:  how  and  when  deed  takes  ef- 
fect; status  of  title. 

•  1.  Necessity  of  acceptance. 

Acceptance,  actual  or  constructive.  Is  as  es- 
sential to  this  method  of  delivery  as  to  any 
other.  Ferguson  v.  Miles,  8  111.  358,  44  Am. 
Dec.  702;  Bryan  v.  Wash,  7  III.  557;  Hulick 
▼.  Scovil,  9  111.  159:  Moore  v.  Flynn,  135  111. 
74,  25  N.  B.  844:  Bullitt  v.  Taylor,  34  Miss. 
741,  69  Am.  Dec.  412:  Metcalfe  v.  Brandon,  60 
Miss.  685  ;  Rogers  v.  Carey.  47  Mo.  232,  4  Am. 
Rep.  322 :  Fonda  v.  Sage,  46  Barb.  123 ;  Church 
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v.    Oilman,    15    Wend.    656,    30    Am.   Dec.   82; 
Galther  v.  Gibson,  61  N.  C.  (Phlll.  L.)  530. 

Delivery  by  the  grantor  and  acceptance  by 
the  grantee  ar»»  essential  to  the  validity  of  a 
deed ;  a  deed  takes  effect  only  from  its  delivery, 
and  there  can  be  no  delivery  without  acceptance, 
either  express  or  implied,  delivery  and  accept- 
ance being  necessarily  simultaneous  and  cor- 
relative acts.  Hulick  v.  Scovil,  0  111.  159; 
Church  v.  Gllman,  15  Wend.  656,  30  Am.  Dec. 
82. 

Dixon,  Ch.  J.,  in  Welch  v.  Racket t,  12  Wis. 
243,  disseuts  from  the  view  that  the  delivery 
and  acceptance  must  occur  at  the  same  instant 
of  time,  and  says  that  every  case  In  which  it 
has  been  adjudged  that  there  may  be  a  delivery 
to  a  stranger,  and  that  subsequent  ratification 
by  the  grantee  will  make  the  instrument  effect- 
ual for  the  purposes  Intended,  falsifies  such 
notion,  and  proves  that  In  every  such  case  there 
may  be,  what  there  is  in  fact,  a  delivery  by  the 
grantor  at  one  time  to  a  third  party,  and  an 
acceptance  by  the  grantee  from  such  third 
party  at  a  subsequent  and  different  time.  8ucb 
Is  the  common  sense  of  the  transaction  ;  and 
it  Is  better  and  more  rationally  disposed  of 
without,  than  with,  the  aid  of  the  fiction  of  re- 
lation back.  But,  he  adds.  If  the  fiction  must 
be  employed.  It  will  not  be  allowed  to  operate 
when  it  infringes  or  violates  the  rights  of 
strangers. 

The  act  of  registering  a  deed  does  not  amount 
to  a  delivery  of  It  wiiere  it  does  not  appear 
that  the  grantee  assented  to,  or  even  knew  of, 
the  deed.  Alexander  v.  De  Kennel.  81  Ky.  345; 
Maynard  v.  Maynard,  10  Mass.  456,  6  Am.  Dec. 
146. 

The  filing  of  a  deed  for  record  by  the  recorder 
cannot  be  considered  as  a  delivery  unless  it  wai 
filed  In  pursuance  of  a  previous  agreement. 
Deere  v.  Nelson,  78  Iowa,  186,  84  N.  W.  809; 
O'Connor  v.  O'Connor,  100  Iowa,  476,  69  N.  W. 
676. 

Without  inch  prior  agreement,  a  delivery  of 
a  chattel  mortgage  to  the  recorder  will  not  vest 
any  title  until  actual  acceptance  by  the  mort- 
gagee. Day  v.  Griffith',  15  Iowa,  104;  Cobb 
v.  Chase,  64  Iowa,  293,  6  N.  W.  800:  Wads- 
worth  ▼.  Barlow,  68  Iowa,  599,  27  N.  W.  775; 
National  State  Bank  v.  Morse,  73  Iowa,  174* 
34  N.  W.  803. 

In  Union  Mut.  L.  Ins.  Co.  v.  Campbell,  05 
III.  267,  35  Am.  Rep.  166,  a  delivery  was  denied 
under  the  following  circumstances:  The  own- 
er of  certain  real  estate.  In  anticipation  of 
financial  embarrassment  and  desiring  to  secure 
the  property  for  the  benefit  of  his  family,  asked 
a  friend  if  he  might  convey  the  property  to  him, 
and  the  latter  assented.  Subsequently,  the 
grantor  executed  a  deed  to  such  person,  and 
after  his  (the  grantor's)  death  it  was  fonnd 
'n  the  recorder's  office,  and  It  had  been  recorded, 
but  It  did  not  appear  at  whose  Instance.  The 
grantee  did  not  know  of  the  deed  until  after 
the  grantor's  death,  after  which,  at  the  request 
of  the  widow,  he  conveyed  the  property  to  her. 
The  controversy  arose  between  the  grantor's 
heirs  and  the  widow.  The  decision  seems  to 
be  put  upon  the  ground  that  there  was  no  ac- 
ceptance, but  It  would  seem  that  It  might  have 
been  equally  well  placed  upon  the  ground  that 
there  was  no  Intention  of  the  grantor  to  part 
with  his  control  over  the  deed. 

In  Hill  v.  Barlow,  6  Rob.  (La.)  142.  the  court 
said  that  it  waa  well  settled  In  their  juris- 
prudence that  a  mortgage  executed  and  re- 
corded by  the  mortgagor  in  the  absence  of  the 
mortgagee  has  its  legal  effect,  although  not  ac- 
cepted by  the  mortgagee.  It  waa  accordingly 
held  that  the  statute  of  limitations  against  an 
action  to  set  aside  such  a  mortgage  began  to 
run  at  the  time  the  mortgage  waa  recorded,  and 
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not  at  the  time  of  Its  actual  acceptance  by  the 
mortgagee. 

2.  What  sufficient  to  show  actual  acceptance; 
tfttct  of  assent  or  dissent. 

The  recording  of  a  mcrtguge  by  the  mortgagor 
is  prima  facie  evidence  of  a  delivery ;  and  the 
bringing  of  an  action  by  the  mortgagee  to  fore- 
close the  mortgage  is  sufficient  evidence  of  ac- 
ceptance. Ford  v.  McCarthy,  61  N.  Y.  8.  K. 
363,  29  N.  Y.  Supp.  786. 

In  Kinney  v.  Wells,  50  111.  App.  271,  a  deed 
containing  a  covenant  by  the  grantee  to  pay 
a  mortgage  on  the  property  was  recorded  with- 
out the  grantee's  knowledge,  lie  afterwards 
learned  of  the  deed,  and  subsequently  conveyed 
the  estate  to  another.  It  was  held  that  by  so 
doing  he  had  ratified  the  deed,  and  was  bound 
by  the  covenant. 

There  can  be  no  delivery  of  a  deed  without 
a  surrender  of  the  instrument,  or  the  right  to 
retain  It ;  but  where  a  deed  has  been  executed 
and  recorded  without  the  knowledge  of  the 
grantee,  but  subsequently,  upon  the  request  of 
the  grantor,  the  grantee  executes  a  reconvey- 
ance to  a  third  party,  there  Is  such  a  recogni- 
tion by  bo^h  parties  of  the  transfer  of  the  title 
as  constitutes  sufficient  evidence  that  the  deed 
has  been  delivered.  Gould  v.  Day,  04  U.  S. 
403,  24  L.  ed.  232.  The  court  said  the  ques- 
tion was  not  as  to  when  the  deed  was  delivered, 
but  as  to  whether  it  was  delivered  at  all. 

The  recording  by  the  grantor,  without  the 
knowledge  of  the  grantee,  of  a  deed  containing 
a  clause  assuming  the  payment  of  a  mortgage, 
does  not  make  the  deed  operative  for  any  pur- 
pose, certainly  not  for  the  purpose  of  charging 
the  grantee  with  the  payment  of  the  mortgage, 
where  he  dissents  and  refuses  to  accept  the 
deed  as  soon  as  he  learns  of  It ;  and  the  fact 
that  at  the  request  of  the  grantor  he  executes 
a  reconveyance  to  the  latter  does  not  put  him 
in  the  position  of  having  accepted  the  deed  so 
as  thereby  to  become  liable  under  the  assump- 
tion clause.     Best  v.  Brown,  25  Hun,  223. 

If  a  grantor,  with  or  without  any  previous 
arrangement  with  the  grantee,  signs,  seals,  and 
acknowledges  a  deed,  places  it  in  the  hands  of 
a  register  to  be  recorded,  notifies  the  grantee  of 
the  act,  and  the  latter  assents  to  receive  It, 
by  words  only,  this  would  be  a  good  delivery, 
though  the  grantee  dies  before  taking  It  into  his 
actual  possession ;  because  the  assent  is  the 
principal  element,  and  taking  the  deed  Into 
possession  is  not  Indispensable,  but  only  evi- 
dence of  assent  and  acceptance.  Kingsbury  v. 
Burnside,  58  III.  310,  11  Am.  Rep.  67. 

In  Walton  v.  Burton,  107  111.  54,  one  brother, 
in  pursuance  of  a  previous  request  from  another 
who  resided  In  another  state,  executed  a  inort: 
gage  to  the  hitter  and  had  It  recorded.  The 
mortgagee,  upon  being  notified  of  such  fact, 
requested  the  mortgagor  to  obtain  the  mortgage 
from  the  recorder  and  hold  It  for  him,  which 
the  latter  did,  the  mortgage  being  subsequently 
lost  before  any  manual  delivery  to  the  mort- 
gagee. It  was  urged  that  the  proof  failed  to 
show  that  the  mortgage  was  accepted  while  It 
was  in  the  hands  of  the  recorder.  The  court 
said  that,  assuming  that  point  to  be  material, 
record  of  the  mortgage  was  prima  facie  evidence 
of  its  delivery,  and  that  the  burden  of  showing 
that  the  acceptance  came  after  the  recorder 
bad  parted  with  the  deed  rested  on  the  party 
denying  the  delivery. 

Where  a  deed  Is  executed  and  delivered  to 
even  a  stranger  to  be  delivered  to  the  grantee 
without  condition,  it  Is  a  sufficient  delivery  to 
pass  title ;  but  the  execution  of  a  deed,  and 
having  It  placed  on  record  without  the  knowledge 
of  the  grantee,  are  not  a  delivery,  though  In 
such  a  case  the  subsequent  assent  of  the  grantee 
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will  be  sufficient.  Byars  v.  Spencer,  101  111. 
429,  40  Am.  Hep.  212.  This  Is  obiter,  however, 
as  in  this  case  the  grantee  retained  the  deed 
himself. 

The  execution  and  recording  of  a  deed  by 
the  grantor  do  not  operate  to  pass  the  title  to 
the  grantee  where  the  latter,  upon  learning  of 
the  deed,  refuses  to  accept  It.  McClaln  v. 
French,  2  T.  B.  Mon.  148. 

The  act  of  the  grantor  in  placing  a  volun- 
tary deed  to  his  son-in-law  on  record  makes  a 
prima  facie  case  upon  the  question  of  delivery, 
but  such  prima  facie  case  may  be  rebutted  by 
showing  that  the  grantee  refused  to  accept. 
Bremmerman  v.   Jennings,   101   Ind.  253. 

Any  presumption  of  delivery  and  acceptance 
of  a  deed  from  a  husband  to  his  wife,  arising 
from  its  registration  by  the  former  without 
the  letter's  knowledge,  Is  overcome  where  the 
wife  repudiated  the  deed  as  soon  as  she  learned 
of  It,  preferring  to  retain  her  homestead  rlghta 
in  the  property,  rather  than  to  take  the  risk 
of  upholding  the  deed  against  the  attack  of  the 
husband's  creditors.  Staillngs  v.  Newton,  110 
Ga.  875,  36  S.  E.  227. 

Where  the  grantee  in  a  deed  refused  to  ac- 
cept It  alter  it  had  been  acknowledged  and  a 
certificate  to  that  effect  had  been  placed  upon 
it  by  a  competent  officer,  a  delivery  will  not  be 
presumed  from  its  subsequent  registration  by 
the  grantor,  but  the  law  will  presume  that  the 
refusal  continues,  until  It  Is  rebutted  by  proof, 
either  direct  or  Inferential,  of  a  subsequent  ac- 
ceptance. Gaither  v.  Gibson,  61  N.  C.  (Phil I. 
L.)  530. 

The  putting  of  a  deed  on  record  by  the 
grantor  Is  strong  presumptive  evidence  of  de- 
livery, and  where  it  confers  u  substantial  right 
on  the  grantee  acceptance  on  his  part  will  or- 
dinarily be  inferred  from  very  slight  evidence; 
but  these  are  mere  presumptions  of  law,  liable 
to  be  overthrown  by  direct  negative  proof.  Met- 
calfe v.  Brandon,  60  Miss.  685.  In  this  case 
property  was  conveyed  to  a  certain  person  sub- 
ject to  a  parol  trust  for  the  benefit  of  the 
gruntor'a  daughter.  The  grantee  In  that  deed, 
having  become  financially  Involved,  for  the  pur- 
pose of  saving  the  property  for  the  beneficiary 
Intended  by  the  original  grantor  executed  a 
deed  in  fee  simple  to  a  third  person,  and  had 
it  recorded.  The  latter  knew  nothing  of  the 
deed  for  several  years  thereafter,  and  when  she 
learned  of  It  repudiated  the  trust.  8he  never 
had  the  deed  in  her  possession  at  any  time,  and 
as  soon  as  It  was  recorded  it  was  returned  to 
the  grantor  pursuant  to  his  directions.  It  was 
held,  In  a  suit  by  such  grantee  against  the  bene- 
ficiary to  recover  the  possession  of  the  property, 
that  there  had  been  no  delivery. 

The  delivery  of  a  voluntary  deed  of  trust 
for  the  benefit  of  the  grantor's  wife  and  child 
to  a  third  person,  to  be  proved  and  recorded, 
which  was  done.  Is  a  sufficient  delivery,  though 
the  grantee  refused  to  assent  when  he  heard 
of  It.     Wlthero  v.  Jenkins,  6  S.  C.  N.  S.  122. 

Creditors,  on  whose  behalf  their  debtors'  at- 
torney has,  without  authority  from  them,  taken 
a  mortgage  for  their  benefit  from  the  debtor, 
may  ratify  the  mortgage  by  a  subsequent  as- 
sent, and  may  enforce  it.  Brown  v.  Piatt,  8 
Bosw.  324. 

It  is  not  necessary  that  a  deed  be  delivered 
to  the  grantee  In  person ;  It  may  be  delivered 
to  any  stranger  for  and  In  behalf  and  to  the 
use  of  the  grantee,  although  such  stranger  pos- 
sesses no  authority  from  the  grantee;  all  that 
is  incumbent  on  the  latter,  In  order  to  perfect 
the  delivery,  is  that  he  accept  or  assent  to  what 
has  been  done  by  the  grantor  before  the  latter 
revokes  his  Intention  to  convey.  Canning  v. 
Plnkhum,  1  N.  H.  353. 

In  Davis  v.  Davis,  92  Iowa,  147,  60  N.  W. 
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507,  tn  which  It  was  held  that  the  grantor,  by 
recording  the  deed,  did.  not  intend  to  pass  the 
title  to  the  grantee,  but  that  hla  motive  was 
simply  to  protect  himself  against  a  breach  of 
promise  suit,  the  court  said,  with  reference  to 
a  written  acceptance  by  the  grantee  after  the 
grantor  had  conveyed  the  property  to  a  third 
person,  that  acceptance,  to  be  valid,  must  have 
been  of  the  thing  offered,  of  what  the  grantor 
intended  to  convey,  and  that,  as  in  this  case 
there  was  no  Intention  by  the  deed  to  pass  the 
title  to  the  grantee,  there  was  nothing  to  ac- 
cept ;  that  she  could  not  affect  the  Intention  of 
her  husband  in  the  execution  of  the  deed. 

8.  Different  theoriee  with  respect  to  acceptance. 

a.  In  general;  their  relation  to  the  time  when, 
and  manner  in  which,  the  deed  take*  effect, 

Indlssolubly  connected  with  the  question  of 
acceptance,  are  the  questions  as  to  the  mode  of 
operation  of  the  deed,  and  as  to  the  time  when 
it  takes  effect.  When  the  requisites  on  the  part 
of  the  grantor,  explained  'n  I.  b,  2,  a,  and  b, 
supra,  have  been  performed  so  as  to  create  the 
conditions  upon  which  an  acceptance  may  oper- 
ate, and  the  grantee  has  learned  of,  and  either 
expressly  or  presumptively  expressed  his  assent 
to  It,  all  of  the  elements  of  a  complete  delivery 
are  present,  and  the  question  of  acceptance 
presents  no  further  difficulty.  When,  however, 
the  question  as  to  the  status  of  the  title  between 
the  time  of  the  delivery  of  the  deed  to  the  third 
person  and  the  time  the  grantee  learns  of,  snd 
accepts,  It,  arises,  it  Is  apparent  that  a  difficulty 
Is  encountered.  There  are  two  theories  with 
reference  to  acceptance,  which,  though  not  al- 
ways clearly  differentiated  by  the  courts,  seem 
entirely  distinct.  One  is  that  the  actual  accept- 
ance by  the  grantee,  even  if  not  made  until 
after  the  grantor's  death,  relates  back  to  the 
time  of  the  delivery  to  the  depositary.  The 
other  Is  that  immediately  upon  the  delivery  to 
the  depositary  of  a  deed,  wholly  beneficial  to 
the  grantee,  a  presumption  of  acceptance  arises, 
even  If  he  does  not  know  of  the  existence  of  the 
deed.  When  the  question  of  delivery  arises  be- 
tween the  grantee  or  his  privies,  and  the  grant- 
or, hi*  widow,  heirs,  personal  representatives, 
or  others  whose  rights  depend  upon  the  ques- 
tion whether  the  grantor  was  seised  of  the  prop- 
erty at  the  time  of  his  death,  It  is  not  a  matter 
of  practical  concern  which  view  Is  adopted. 
If  the  actual  acceptance  does  not  take  place 
•until  after  the  grantor's  death,  the  first  view 
by  the  fiction  of  relation  back  avoids  the  ob- 
jection that  the  delivery  was  not  completed 
during  the  grantor's  lifetime.  From  a  the- 
oretical point  of  view,  however,  this  view 
seems  Inadequate  In  one  respect.  As  was  shown 
in  I.  b,  2,  a,  and  b,  it  Is  essential  that  the 
grantor  shall  have  parted  with  all  dominion"  and 
control  over  the  deed  at  the  time  of  the  de- 
livery to  the  third  person,  otherwise  the  de- 
livery Is  Ineffectual,  although  he  may  have  died 
without  ever  having  exercised  his  power  to  re- 
call the  deed.  Under  the  theory  of  relation 
tack  of  the  acceptance,  It  Is  difficult  to  see  how 
this  requisite  that  the  deed  shall  be  placed  be- 
yond the  dominion  and  control  of  the  grantor 
at  the  time  of  Its  delivery  to  the  third  person, 
can  exist  In  case  the  deed  Is  a  purely  volun- 
tary one,  and  the  grantee  does  not  learn  of 
or  accept  it  until  after  the  grantor's  death. 
What  Is  there,  under  such  theory,  to  deprive 
the  grantor  of  his  right  to  recall  the  deed? 
The  mere  fact  that  when  he  deposited  it  with 
the  third  person  he  Intended  to  part  with  all 
•dominion  and  control  over  It  can  scarcely  bind 
him,  or  prevent  blm  from  changing  his  mind 
until  the  grantee,  or  someone  for  him,  has  either 
actually,  or  presumptively,  accepted  It.  To  say 
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that  the  depositary  holds  the  deed  as  the  agent 
or  the  representative  of  the  grantee,  when  the 
latter  knows  nothing  about  the  transaction,  is 
as  difficult  as  to  say  that  the  grantee's  accept- 
ance is  presumed.  Possibly  the  depositary,  by 
reason  of  the  trouble  to  which  he  has  been  put 
by  the  grantor,  and  the  embarrassment  to  which 
he  might  be  subjected  by  surrendering  the  deed 
to  the  latter,  would  have  a  sufficient  personal 
interest  to  resist  the  latter'*  demand  for  a  re- 
turn of  the  deed.  But  even  in  that  case  he 
might  voluntarily  surrender  the  deed;  and  the 
rule  seems  to  require  that  it  must  have  been 
put  beyond  the  power  of  anyone  but  the  grantee, 
himself,  to  surrender  It  to  the  grantor.  The 
difficulty  of  reconciling  the  idea  that  the  grant- 
or parts  with  all  dominion  and  control  over 
the  deed  when  he  delivers  It  to  a  third  person 
to  be  delivered  to  the  grantee  after  the  grantor's 
death,  with  the  theory  that  the  acceptance  after 
the  grantor's  death  relates  back  to  the  original 
delivery,  seems  to  have  been  felt  by  the  courts 
In  Wellborn  v.  Weaver,  17  Ga.  267,  63  Am.  Dec 
235;  G 11  more  v.  Whltealdes,  Dud.  Eq.  14,  31 
Am.  Dec.  568.  This  difficulty,  however,  instead 
of  driving  those  courts  to  the  adoption  of  the 
theory  of  presumed  acceptance,  drove  them,  as 
has  already  been  shown,  II.  a,  2,  tapro,  to  the 
position  that  such  a  delivery  cannot  be  upheld 
because  the  deed  necessarily  remains  subject  to 
the  control  of  the  grantor  during  his  lifetime. 
The  theory  of  presumed  acceptance  had  Its 
origin  in  an  opinion  of  Justice  Ventris  In  the 
common  pleas  In  the  case  of  Thompson  v.  Leach. 
2  Vent.  196.  In  that  case  a  tenant  for  life  (re- 
mainder to  his  first  son,  remainder  In  tall  to 
a  third  person),  before  the  birth  of  his  first 
son,  sealed  and  delivered  to  the  use  of  such 
third  person  (but  in  his  absence  and  without 
his  knowledge)  a  deed  surrendering  his  estate 
to  the  latter.  The  grantor  continued  In  pos- 
session until  after  the  birth  of  his  son.  The 
grantee  did  not  know  of  the  deed  until  after 
the  latter  event,  after  which  he  agreed  to  the 
surrender.  The  question  was  whether  the  deed 
could  be  taken  as  a  good  and  effectual  surrender 
before  the  birth  of  the  son.  If  so,  it  seems  to 
have  been  conceded  that  it  would  be  good  as 
against  the  son,  for  In  that  case  there  would  be 
no  estate  left  in  the  father  to  support  the  con- 
tingent remainder  to  him.  Pollexfen,  Ch.  J., 
Powell  and  Rokeby,  were  of  the  opinion  that 
there  was  no  surrender  until  such  time  as  the 
grantee  had  notice  of  the  deed  of  surrender  and 
agreed  to  it,  and,  so,  held  that  the  remainder 
was  vested  In  the  son,  and  was  not  defeated 
by  the  grantee's  assent  to  the  surrender  after 
the  birth  of  the  son.  Ventris,  J.,  however,  was 
of  a  different  opinion.  After  holding  that 
the  surrender  could  not  be  upheld  as  against 
the  son  upon  the  theory  of  relation  back  of 
the  acceptance,  after  the  birth  of  the  son  to 
the  time  of  the  sealing  of  the  deed,  he  took  the 
position  that  upon  the  sealing  of  the  deed  of 
surrender  the  estate  Immediately  passed  to  the 
grantee,  and  that  the  remainder,  therefore, 
could  not  vest  in  the  afterborn  son,  there  being 
no  estate  left  in  his  father  to  support  it.  In 
support  of  this  position,  he  said  that  a  sur- 
render was  a  particular  sort  of  conveyance  that 
worked  by  the  common  law,  and  that  at  the 
common  law  a  conveyance  Immediately,  upon  its 
execution  on  the  grantor's  part,  devests  the 
estate  out  of  him,  and  puts  it  in  the  party  to 
whom  the  conveyance  is  made,  though  in  his 
absence  and  without  his  notice,  till  some  dis- 
agreement to  such  estate  appear*.  In  reply  to 
the  argument  that  an  assent  Is  necessary  to  the 
operation  of  a  surrender,  he  said :  "An  as- 
sent is  not  only  a  circumstance,  but  'tis  es- 
sential to  all  conveyances ;  for  they  are  con- 
tracts, actus  contra  actum,  which  necessarily 
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onppoee  the  assent  of  all  parties.  Bat  this  Is 
not  all  to  be  compared  with  such  collateral  acts 
•or  circumstances  that  by  the  positive  law  are 
made  the  effectual  parts  of  a  conveyance,  as  at- 
tornment, livery,  or  the  like,  for  the  assent  of 
the  party  that  takes  is  implied  In  all  convey- 
ances, and  this  is  by  Intendment  of  law,  which 
Is  as  strong  as  the  expression  of  the  party,  till 
the  contrary  appears;  stabit  prcwumptio  donee 
probetur  in  contrarium."  He  gives  three  rea- 
sons why  a  conveyance  devests  the  estate  out 
•of  the  grantor  before  any  express  assent  by, 
or  notice  to,  the  grantee:  (1)  Because  there 
Is  a  strong  Intendment  of  law  for  a  man  to  take 
an  estate  that  is  for  his  benefit,  and  no  man 
•can  be  supposed  to  be  unwilling  to  do  that 
which  is  for  his  advantage;  (2)  because  it 
would  seem  Incongruous  and  absurd  that  when 
a  conveyance  is  completely  executed  on  the 
grantor's  part,  yet,  notwithstanding,  the  estate 
should  continue  in  him ;  (3)  because  the  law 
will  not  suffer  the  operation  of  a  conveyance  to 
be  in  suspense.  The  judgment  of  the  majority 
In  this  case  was  affirmed  by  the  King's  Bench, 
8  Mod.  296,  but  was  reversed  by  the  House  of 
Lords,  Show.  P.  C.  150,  for  the  reasons  given 
In  the  argument  of  Justice  Ventrls.  The  re- 
versal, however,  was  contrary  to  the  opinions 
of  all  the  judges  except  Ventrls,  Ch.  J.,  and 
Atkins,  Chief  Baron.  In  the  report  of  the  case 
In  8  Lev.  284,  it  Is  said  that  Justice  Ventrls 
held  that  the  estate  vested  immediately  by  the 
making  of  the  deed  of  surrender,  to  be  devested 
by  the  surrenderee's  refusal  to  accept  it  after- 
ward, but  that  until  such  refusal  the  estate  was 
In  the  surrenderee. 

The  question  as  to  the  effect  of  a  delivery  of 
a  deed  to  a  third  person,  not  previously  au- 
thorised by  the  grantee  to  receive  it,  without 
the  knowledge  of  the  grantee,  is  discussed  in 
Holcombe  v.  Richards,  88  Minn.  38,  85  N.  W. 
714.  The  court  says:  There  is  much  conflict 
of  opinion  upon  the  question  as  to  when  the 
deed  takes  effect  under  such  circumstances; 
some  of  the  authorities  adopt  the  rule  an- 
nounced in  Thompson  v.  Leach,  2  Vent.  198, 
that  the  deed  takes  effect  and  vests  title  the 
Instant  It  is  delivered  to  the  third  person,  and 
that  the  subsequent  rejection  of  it  by  the  grantee 
reinvests  the  title  in  the  grantor;  some  of  the 
authorities,  while  admitting  that  an  accept- 
ance by  the  grantee  is  necessary,  hold  that  such 
acceptance  will  be  presumed  from  the  beneficial 
nature  of  the  grant,  and  that  it  Is  not  a  pre- 
sumption of  evidence  that  may  be  rebutted  by 
merely  showing  that  the  grantee  never  In  fact 
knew  of  the  deed,  but  a  presumption  of  law 
that  cannot  be  overthrown  except  by  affirmative 
proof  that  he  did  know  of  and  reject  it  On  the 
other  hand,  many  cases  combat  the  doctrine 
that  the  deed  takes  effect  immediately  upon  de- 
livery to  the  third  person,  holding  that  an  actual 
acceptance  is  essential  to  a  delivery,  and  that 
the  deed  only  takes  effect  as  a  grant  from  the 
date  of  such  acceptance,  until  which  the  estate 
remains  In  the  grantor,  and  is  subject  to  his 
disposal;  that  while,  when  the  deed  is  finally 
accepted.  It  may  in  some  cases,  In  order  to  up- 
hold it,  be  deemed,  as  between  the  parties,  to 
have  taken  effect,  by  relation,  as  of  the  date 
of  the  first  delivery,  yet  this  can  never  be  done 
where  the  rights  of  third  parties  have  Inter- 
vened. 

As  Is  shown  by  some  of  the  cases  hereafter 
cited,  there  are  very  serious,  if  not  Insuperable, 
objections  to  the  adoption  of  the  theory  of  pre- 
sumed acceptance.  It  seems  to  the  annotator, 
however,  that  it  is  the  only  theory  that  is  recon- 
cilable with  the  requirement  that  the  grantor 
must,  on  the  delivery  of  the  deed  to  the  third 
person,  part  with  all  dominion  and  control 
over  it.  Under  this  theory,  the  title  lmmedi- 
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ately  passes  to  the  grantee,  and  for  that  reason 
the  deed  is  beyond  the  grantor's  recall. 

b.  Theory  of  relation  took. 

In  the  following  cases  the  theory  of  relation 
back  is  expressly  applied : 

A  deed  can  only  take  effect  at  and  from  Its 
delivery,  If  at  ail,  and  consequently  delivery 
and  acceptance  must  be  mutual  and  concurrent 
acts.  Hence,  proof  of  an  acceptance  subsequent 
to  the  delivery  is  not  sufficient  to  give  va- 
lidity to  the  deed,  and  therefore,  in  such  cases, 
Judicial  construction  has  sometimes  been  in- 
voked to  extend  such  subsequent  acceptance  by 
relation  back  to  the  date  of  delivery.  Hulick 
v.  Scovil,  9  111.  159. 

Where  a  grantor  deposits  a  deed  with  a  third 
person  to  be  delivered  by  him  to  the  grantee  at 
the  death  of  the  grantor,  without  reserving  to 
himself  any  right  to  control  or  recall  the  in- 
strument, and  the  same  Is  afterwards  delivered 
to  the  grantee,  the  title  passes  and  the  deed 
ordinarily  takes  effect  by  relation  as  of  the  date 
of  the  first  delivery.  Goodpaater  v.  Leathers* 
128  Ind.  121,  23  N.  B.  1090. 

Where  one  executes  and  acknowledges  a  deed, 
and  delivers  It  to  a  third  person,  with  the  re- 
quest that  he  shall  deliver  It  to  the  grantee 
after  his  (the  grantor's)  decease,  which  the 
third  person  does,  the  deed  upon  relation  takes 
effect  aa  at  the  time  of  the  first  delivery,  and 
devests  the  estate  of  the  grantor  as  from  that 
time.  Foster  v.  Mansfield,  8  Met  412,  37  Am. 
Dec  154. 

A  deed  delivered  by  the  grantor  to  any  person 
in  his  lifetime,  to  be  delivered  to  the  grantee 
after  his  decease,  Is  a  good  delivery  upon  the 
happening  of  the  contingency,  and  relates  back 
so  as  to  devest  the  title  of  the  grantor  by  rela- 
tion from  the  first  delivery.  O'Kelly  v.  O'Kel- 
ly,  8  Met.  438. 

Where  a  deed  is  delivered  to  a  third  person 
in  the  lifetime  of  the  grantor  to  be  delivered 
after  his  death  to  the  grantee,  It  la  a  good  de- 
livery upon  the  happening  of  the  contingency, 
and  relates  back  so  as  to  devest  the  title  of  the 
grantor  by  relation  from  the  first  delivery.  Haeg 
v.  Haeg,  53  Minn.  88,  55  N.  W.  1114. 

When  a  grantor  delivers  a  deed  to  a  third 
person  without  reserving  any  right  to  recall, 
or  Indicating  any  intention  to  reserve  such 
right,  there  is  a  good  delivery  to  the  grantees, 
even  if  a  third  person  was  directed  not  to  de- 
liver It  to  the  grantees  until  after  the  grantor's 
death.  In  such  case  the  Intention  to  pass  title 
as  a  present  transfer  is  evident.  The  third  per- 
son immediately  becomes  a  trustee  for  the 
grantees,  and  when  she  discharges  the  trust  by 
delivering  the  deed  to  the  grantees,  such  second 
delivery  relates  back  to  the  time  of  the  first 
and  is  a  good  delivery  In  the  lifetime  of  the 
grantor.  Williams  v.  Latham,  113  Mo.  165,  20 
S.  W.  99. 

As  between  the  parties  to  a  deed  beneficial  to 
the  grantee,  it  will  be  presumed  to  be  delivered 
to  the  latter  when  the  grantor  has  parted  with 
It  and  all  dominion  over  it,  Intending  that  it 
shall  operate  as  a  conveyance  to  the  grantee, 
notwithstanding  that  the  grantee  has  no  knowl- 
edge of  the  transaction.  The  actual  knowl- 
edge and  acceptance  of  the  deed  will,  aa  between 
the  parties  and  their  privies,  relate  back  to  the 
time  of  the  act  of  the  grantor,  and  the  title 
will  be  In  the  grantee  from  that  time.  Fischer 
Leaf  Co.  v.  Whipple,  51  Mo.  App.  185. 

Where  a  father  executes  a  deed  to  his  son, 
and  places  It  In  the  hands  of  a  third  person 
with  instructions  to  deliver  It  after  the  father's 
death  but  not  before  unless  both  parties  call 
for  it,  and  the  deed  is  accordingly  delivered 
after  the  father's  death,  the  title  of  the  son 
takes  effect  by  relation  from  the  time  the  deed 
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If  left  with  the  third  person ;  and  a  quitclaim 
deed  executed  by  the  son,  intermediate  the  leav- 
ing of  the  deed  with  the  third  person  and  the 
father's  death,  though  importing  a  mere  con- 
veyance of  "the  son's  right  of  expectancy." 
passes  his  title.     Tooley  v.  Dibble,  2  Hill,  641. 

The  legal  effect  of  a  delivery  of  a  deed  to  a 
third  person  for  the  grantee  is  to  devest  the 
grantor  of  her  title,  aDd  transfer  it  to  the 
grantee  by  relation,  as  of  the  date  of  the  de- 
livery to  such  third  person.  Rosseau  v.  Bleau, 
131  N.  Y.  177,  30  N.  E.  56. 

A  deed  may  be  delivered  by  a  grantor  to  a 
stranger  to  be  delivered  to  the  grantee  after 
the  death  of  the  grantor,  such  second  delivery 
relating  back  to  the  first  delivery.  Campbel) 
v.  Morgan,  68  Hun,  490,  22  X.  Y.  Supp.  1001. 

Where  one  executes,  acknowledges,  and  de- 
livers to  the  county  clerk  for  record  and  for 
the  use  of  the  grantee,  a  deed  unconditional  in 
terms,  and  without  any  condition  annexed  to 
its  delivery,  there  Is  a  good  delivery  to  the 
grantee,  and  upon  acceptance  by  the  latter  the 
deed  takes  effect  from  the  time  of  the  delivery 
to  the  clerk.     Italhbun  v.  Rathbun,  6  Barb.  98. 

Where  the  grantor,  without  reserving,  or  in- 
tending to  reserve,  any  control  over  the  deed, 
delivers  It  to  a  third  person,  to  be  by  him  de- 
livered to  the  grantee  at  the  death  of  the 
grantor,  and  the  depositary  accepts  the  deed 
for  the  grantee,  and  delivers  it  to  him  at  the 
death  of  the  grantor,  there  is  a  good  delivery, 
and  the  title  passes  by  relation  as  of  the  date 
when  the  deed  was  delivered  to  the  depositary. 
Crooks  v.  Crooks,  34  Ohio  St.  610;  Ball  v. 
Foreman,  37  Ohio  St.   132. 

Where  a  deed  Is  delivered  to  a  third  person 
to  be  delivered  to  the  grantee  after  the  grantor's 
death,  and  Is  so  delivered  by  the  third  person, 
It  takes  effect  by  relation  to  the  first  delivery. 
Stephens  v.  Hlnehart,  72  Pa.  434. 

If  the  grantor  delivers  a  deed  to  a  third  per- 
son with  an  absolute  condition  to  hold  It  until 
his  death  and  then  deliver  it  to  the  grantee, 
the  delivery  from  the  third  person  to  the 
grantee  after  the  grantor's  death  relates  back, 
as  between  the  grantee  and  a  purchaser  from 
the  heirs  of  the  grantor,  to  the  time  of  the  de- 
livery to  the  third  person,  and  is  equivalent  to 
a  delivery  by  the  grantor  directly  to  the  grantee 
at  that  time.  Uish  v.  Brown,  171  Pa.  479,  33 
All.  00. 

Where  a  grantee  accepts  and  claims  title 
under  a  deed  acknowledged  In  open  court  by 
the  grantor,  such  acceptance  will  relate  back 
to  the  acknowledgment  as  against  the  heirs  of 
the  grantor  or  the  state,  seeking  to  have  the 
laud  declared  escheated  upon  the  supposed  fail- 
ure of  the  heirs  of  the  grantor.  Com.  v.  Sel- 
den,  5  Munf.  160. 

When  a  mortgage  Is  executed  by  the  mort- 
gagor and  delivered  to  a  third  person,  or  the 
recording  officer,  for  the  mortgagee,  and  is  sub- 
sequently adopted  by  the  latter,  it  may  be  that 
such  adoption  will,  as  between  the  mortgagor 
aud  mortgagee,  relate  back  to  the  delivery  to 
the  third  person  or  the  recorder :  but  the  prin- 
ciple does  not  apply  where  the  mortgagee,  upon 
learning  of  the  mortgage,  refuses  to  accept  It. 
Foley  v.  Howard,  8  Iowa,  56. 

c.  Presumption  of  acceptance. 
(1)  In  general. 

See  also  Craln  v.  Wright,  114  N.  Y.  307,  21  N. 
E.  401,  and  Brown  v.  Austen,  35  Barb.  341, — 
supra,  II.  b,  2,  o  (1). 

While  few,  if  any,  of  the  authorities  refuse 
altogether  to  indulge  the  presumption  of  ac- 
ceptance by  the  grantee  of  a  deed  beneficial  to, 
and  Imposing  no  burdens  upon,  him,  delivered 
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to  a  third  person  for  his  benefit,  yet  widely  dif- 
ferent views  have  been  taken  of  the  nature  of 
the  presumption  and  the  circumstances  under 
which  it  will  be  indulged.  In  one  view,  as 
shown,  in  II.  c,  3,  a,  supra,  the  presumption  ob- 
tains, even  when  the  grantee  does  not  know  of 
the  deed,  and  operates  to  complete  the  act  of 
delivery  so  that  the  title  vests  Immediately  in 
the  grantee,  though  subject  to  be  devested  out 
of  him  and  reinvested  in  the  grantor,  if,  upon 
learning  of  the  deed,  he  refuses  to  accept  It.  In 
the  other  view,  the  presumption  does  not  ob- 
tain, or  is  rebutted,  if  it  appears  that  the 
grantee  does  not  know  of  the  deed.  When  the 
court  merely  states  that  acceptance  will  be  pre- 
sumed from  the  beneficial  character  of  the  deed, 
and  it  does  not  expressly  appear  that  the  grantee 
did  not  know  of  the  deed,  it  is  often  difficult 
to  determine  which  view  of  the  presumption  the 
court  takes.  It  is  probably  safer,  however,  in 
such  a  case  to  attribute  to  It  the  second  and 
narrower  view.  In  the  two  cases  next  cited,  it 
is  clear  that  that  view  waa  taken. 

In  respect  to  a  grantee  who  is  not  under  legal 
disability,  the  rule  Is  that  when  he  Is  aware 
of  the  conveyance  and  does  not  dissent,  and  the 
conveyance  is  beneficial  to  him  or  her,  accept- 
ance will  be  presumed ;  but  no  such  presumption 
will  arise  so  long  as  the  grantee  is  Ignorant  of 
the  conveyance.  Moore  v.  Flynn,  135  111.  74, 
25  X.  E.  844. 

Ordinarily  when  a  grantor  makes  a  deed  to 
a  grantee  which  Is  plainly  for  the  grantee's 
benefit,  and  puts  it  out  of  his  control — loses 
dominion  over  It — by  delivering  It  for  record 
to  the  recorder  of  deeds,  intending  that  it  shall 
take  Immediate  effect  as  a  conveyance,  there 
will  arise,  in  the  absence  of  Intervening  rights 
of  third  parties,  a  presumption  of  acceptance  by 
the  grantee.  Such  presumption  may,  however, 
be  overcome  by  evidence  showing  no  acceptance, 
and  there  is  no  room  for  the  operation  of  pre- 
sumption where  the  facts  themselves  are  known. 
Brownlow  v.  Wo  Hard,  61  Mo.  App.  124. 

Koblnson  v.  (Jould,  26  Iowa,  93,  refrained 
from  expressing  an  opinion  whether  the  pre- 
sumption could  be  Indulged  where  it  appeared 
that  the  grantee  did  not  know  of  the  deed,  but 
held  that  It  would,  at  least,  be  presumed  in  the 
first  instance  that  he  knew  of  and  accepted  the 
deed. 

In  the  following  cases  in  which  it  Is  stated 
generally  that  acceptance  will  be  presumed 
from  the  beneficial  nature  of  the  deed,  It  Is 
not  clear  which  view  the  court  took :  DeLevil- 
lain  v.  Evans,  39  Cal.  120;  Ferguson  v.  Miles, 
8  111.  358,  44  Am.  Dec.  702:  Thompson  v.  Csn- 
dor,  60  111.  244  ;  Rlvard  v.  Walker,  39  111.  413 ; 
Hoenni  v.  Bleisch,  146  III.  262,  34  X.  E.  153 ; 
Crabtree  v.  Crabtree,  159  111.  342,  42  X.  E.  787; 
Ward  v.  Small,  90  Ky.  198,  13  S.  W.  1070; 
Holmes  v.  McDonald,  119  Mich.  563.  78  X.  W. 
647;  Wall  v.  Wall,  30  Miss.  91.  64  Am.  Dec. 
147 ;  Rose  v.  Baker,  13  Barb.  233;  Munos  v. 
Wilson,  111  N.  Y.  303,  18  X.  E.  855. 

The  first  view  of  the  presumption,  i.  e.,  that 
it  obtains  even  when  the  grantee  is  not  aware  of 
the  deed,  is  ably  supported  in  Mitchell  v.  Ilysn, 
3  Ohio  St.  387.  In  that  case  a  father  executed 
and  recorded  a  deed  to  his  infant  daughter.  The 
deed  was  returned  to  him  from  the  recorder's 
office,  and  he  subsequently  undertook  to  convey 
the  property  to  a  third  person  by  a  warranty 
deed.  The  daughter  died  without  ever  having 
learned  of  the  deed  to  her.  It  was  neverthe- 
less held,  in  a  controversy  between  her  hus- 
band and  the  grantee  In  a  subsequent  deed  from 
the  grantor,  that  there  was  a  good  delivery 
of  the  first  deed,  and  that  the  title  Immedi- 
ately passed  to  the  daughter.  The  opinion 
carefully  distinguishes  between  the  two  ele- 
ments of  delivery,  ciz.,  the  acts  on  the  grant- 
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«r*s  part  Indicating  an  Intention  to  pass  the 
title,  and  acceptance  by  the  grantee.  After 
folding  that  the  existence  of  the  first  element 
had  been  established.  It  takes  up  the  question 
am  to  the  effect  of  the  want  of  actua*  acceptance, 
And  holds  that  the  presumption  of  acceptance 
supplies  the  want.  In  reply  to  the  argument 
that  the  presumption  of  acceptance  is  merely  a 
rule  of  evidence,  and  Is  rebutted  when  It  ap- 
pears that  the  grantee  never  had  any  knowl- 
edge of  the  conveyance,  It  Is  said  that  if  the 
argument  were  limited  to  cases  In  which  an 
acceptance  of  the  grant  would  impose  some  ob- 
ligation upon  the  grantee,  it  might  be  admitted, 
•even  if  the  obligation  fell  far  short  of  the  value 
of  the  grant ;  but  that  where  the  grant  was  a 
pure,  unqualified  gift,  the  true  rule  was  that 
the  presumption  of  acceptance  can  only  be  re* 
butted  by  proof  of  dissent ;  and  It  matters  not 
thai  the  grantee  never  knew  of  the  conveyance, 
for,  as  his  assent  is  presumed  from  Its  beneficial 
character,  the  presumption  can  be  overthrown 
only  by  proof  that  he  did  know  of  and  re- 
ject It.  While  the  grantee  in  this  case  was  an 
Infant,  the  opinion  does  not  limit  the  doctrine 
of  presumed  acceptance  to  Infants,  although  It 
does,  In  support  of  the  doctrine,  argue  that  Its 
adoption  Is  essential  In  order  to  make  a  deed 
to  an  Infant  effectual.  In  reply  to  the  argu- 
ment that  one  cannot  have  an  estate  thrust 
upon  him  against  his  will,  the  opinion  says  that 
estates  are  every  day  thrust  upon  people  by 
last  will  and  testament. 

80,  also,  Gibson,  Ch.  J.,  in  Bead  v.  Robinson, 
«  Watts  ft  S.  329,  adopted  the  doctrine  of 
Thompson  v.  Leach,  2  Vent.  201,  that  a  common- 
law  conveyance  put  In  the  hands  of  a  third 
person  for  transmission  to  the  grantee  takes 
effect  the  Instant  It  is  parted  with,  and  vests 
the  title,  though  the  grantee  Is  Ignorant  of  the 
transaction ;  and  that  the  rejection  of  such  a 
grant  has  the  effect  of  revesting  the  title  In 
the  grantor  by  a  species  of  remitter.  He  said 
that  the  difficulty  was  to  comprehend  how  the 
remitter  can  take  effect  without  replacing  in- 
termediate interests  springing  from  the  rejected 
deed,  but  that  the  authorities  conclusively  prove 
that  It  may.  He  applied  the  doctrine  to  an  as- 
signment for  creditors  which  the  assignor 
handed  to  his  son  to  deliver  to  a  third  person. 
The  latter  called  with  It  on  the  assignee  named 
therein,  and  desired  him  to  take  It,  but  he  re- 
fused to  have  anything  to  do  with  it.  Subse- 
quently a  new  assignee  was  appointed  by  the 
court,  and  he  brought  an  action  of  trover  and 
conversion  against  the  executor  of  the  assignor. 
The  opinion  says  that  the  ordinary  power  of  a 
chancellor  extends  no  further  than  the  execu- 
tion of  a  trust  sufficiently  formed  to  put  the 
legal  title  out  of  the  grantor,  or  the  execution 
of  an  agreement  for  a  trust  founded  on  a  valu- 
able consideration,  and  that  equity  cannot  exe- 
cute the  assignment  as  an  agreement  because 
the  creditors  are  volunteers;  but  the  right  of 
the  assignee  to  maintain  the  action  was  sus- 
tained under  the  doctrine  already  alluded  to. 
The  opinion  says  that,  by  the  transmission  of 
the  deed  for  acceptance  to  the  assignee,  the 
title  instantly  passed  at  law,  and  the  trust 
took  effect,  and  that,  having  once  taken  effect, 
equity  would  see  to  It  that  it  did  not  fall  for 
want  of  a  trustee. 

The-  following  cases  also  adopt  the  view  that 
acceptance  will  be  presumed,  even  when  the 
grantee  Is  ignorant  of  the  deed : 

A  deed  Is  sufficiently  delivered  to  the  vendee 
who  has  paid  the  purchase  price,  as  between  the 
vendor  and  vendee,  where,  In  her  absence,  It 
is  left  with  the  attorney  who  drew  it,  for  the 
purpose  of  registration,  or  where  the  vendor 
himself  takes  it  for  the  purpose  of  having  It 
registered,  notwithstanding  that  it  is  never  re- 
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corded.  Burt  v.  Cassety,  12  Ala.  734.  The 
court  says  that  the  grantee  Is  presumed  to  as- 
sent to  the  deed  as  It  Is  for  her  benefit. 

When  a  deed  Is  for  the  benefit  of  the  grantee, 
imposing  on  him  no  burdens  or  duties,  the  pre- 
sumption is  of  his  acceptance.  If  It  Is  duly 
acknowledged  and  recorded,  the  presumption  of 
delivery  attaches,  which  can  be  repelled  only 
by  evidence  of  the  actual  dissent  of  the  grantee. 
El8berry  v.  Boykln,  65  Ala.  336. 

Arrington  v.  Arrlngton,  122  Ala.  510,  26 
So.  152,  admits  that  there  is  a  conflict  among 
the  authorities  upon  the  question  whether  when 
a  deed  Is  made  to  an  adult  without  his  knowl- 
edge and  assent,  and  delivered  to  a  stranger, 
the  title  passes  at  once  as  an  effectual  delivery ; 
but  says  that  the  rule  In  Alabama  Is :  "When 
a  deed  Is  for  the  benefit  of  the  grantee.  Imposing 
on  him  no  burdens  or  duties,  the  presumption 
of  delivery  attaches,  which  can  be  repelled  only 
by  evidence  of  the  actual  dissent  of  the  grantee." 
This  is  obiter,  aa  in  this  case  the  grantees  were 
Infants. 

Bury  v.  Young,  98  Cal.  446,  83  Pac.  338, 
which  holds  that  the  grantor,  having  delivered 
a  deed  to  a  third  person  with  directions  to  de- 
liver It  to  the  grantee  after  his  (the  grantor's) 
death,  at  that  time  parting  with  all  dominion 
and  control  over  the  deed  (so  found  as  a  fact) 
could  not  recall  it,  said  that  the  views  of  the 
courts  are  not  uniform  as  to  how  and  when 
the  deed  takes  effect.  Some  hold  that  the  title 
passes  full  and  complete  upon  the  first  delivery, 
and  that  the  depositary  becomes  the  trustee 
of  the  grantee,  and  that  the  grantor  holds  a 
life  estate  in  the  property.  Others  hold  that 
the  deed  becomes  operative  upon  the  delivery 
by  the  depositary  after  the  death  of  the  grantor, 
and  that  such  delivery  relates  back  to  the  first 
delivery.    The  court  favored  the  former  view. 

When  a  deed  beneficial  to  the  grantee  Is  made 
and  placed  on  record  by  the  grantor  without 
the  grantee's  knowledge,  the  law  presumes  his 
assent,  and  the  title  will  be  deemed  to  have 
passed  to  him.  Treadway  v.  Hamilton  Mut. 
Ins.  Co.  20  Conn.  71.  In  this  case  the  deed 
was  relied  upon  by  an  Insurance  company  as 
falsifying  a  statement  by  the  grantor,  In  an 
application  for  insurance  on  the  property,  that 
he  was  the  owner  of  the  same.  The  court  says 
that  the  grantee  ultimately  assented  to  receive 
and  hold  the  title  to  the  property  and  reconvey 
It  when  the  grantor  should  desire,  the  object 
being  to  put  the  property  beyond  the  reach  of 
the  grantor's  creditors.  It  does  not  appear 
whether  such  assent  was  before  or  after  the 
application  for  the  insurance  was  made. 

It  Is  essential  to  the  validity  of  a  deed  that 
it  should  be  delivered  by  the  grantor  and  ac- 
cepted by  the  grantee ;  but  neither  the  presence 
of  the  latter,  nor  his  previous  authority  to  a 
third  person  to  receive  It  on  his  behalf,  nor  his 
subsequent  express  assent  to  It,  is  necessary  to 
make  the  delivery  valid.  When  there  Is  no  such 
previous  authority  to  receive,  the  law  presumes 
his  assent  whenever  the  deed  Is  beneficial  to 
him,  but  his  dissent  may  be  proved.  Moore  v. 
Giles,  49  Conn.  570.  The  grantee  in  this  case 
was  an  Infant;  but  the  decision  does  not  seem 
to  be  limited  to  cases  of  Infant  grantees. 

An  actual  delivery  of  a  deed  to  a  third  per- 
son for  the  use  and  benefit  of  the  grantee,  and 
so  declared  to  be.  If  Intended  by  the  grantor  to 
take  effect  as  a  conveyance  of  the  land  presently, 
that  is  Immediately,  so  as  to  devest  his  title, 
would  be  a  sufficient  delivery*  Inasmuch  aa  the 
grantee  is  presumed  to  assent  to  that  which 
Is  for  his  own  benefit.  But  If  the  grantor  did 
not  mean  or  intend  that  the  deed  should  take 
effect  Immediately,  so  as  to  devest  the  estate, 
but  delivered  It  to  such  third  person  merely 
for  safe  custody  and  subject  to  his  future  contiol 
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and  disposition,  there  is  no  delivery.    Doe  ew 
4em.  Guest  v.  Bee  son,  2  Houst.  (Del.)  246. 

It  Is  Dot  Indispensable  that  the  delivery  be 
made  to  the  grantee,  or  even  to  any  person  au- 
thorized by  the  latter  to  accept  the  deed,  for 
If  the  deed  Is  made  to  a  stranger,  for  and  in 
behalf  of  the  grantee  and  to  his  use,  it  is  a  good 
delivery,  although  the  grantee  may  in  truth  be 
entirely  Ignorant  of  the  conveyance,  for  if  the 
delivery  Is  absolute,  the  assent  of  the  grantee 
is  presumed  from  the  fact  that  the  conveyance 
Is  beneficial  to  him.  In  such  case,  however, 
the  delivery  must  be  unconditional  and  for  the 
express  purpose  of  vesting  the  title  In  the 
grantee.     Bryan  v.  Wash,  7  111.  567. 

A  deed  may  operate  by  a  presumed  assent 
until  a  dissent  appears,  and  then  it  becomes  in- 
operative on  the  principle  that  a  person  cannot 
be  made  a  grantee  against  his  will  and  without 
his  agreement.  Dale  v.  Lincoln,  62  111.  22,  cit- 
ing 4  Kent,  Com.  447. 

In  Dale  v.  Lincoln,  62  111.  22,  where  a  hus- 
band, having  enlisted  in  the  army,  executed  a 
deed  to  his  wife  to  enable  her  to  dispose  of  the 
property  in  case  he  should  not  return  from  the 
service,  and  caused  the  same  to  be  recorded, 
the  court  said  the  assent  of  the  wife  must  be 
presumed  in  the  absence  of  proof  of  her  dissent, 
it  appearing  that  though  she  naver  saw  the 
deed  until  after  his  death,  she  knew  that  a 
deed  was  to  be  made  to  her,  and  the  deed  was 
found  among  the  grantor's  papers  which  he  had 
left  In  her  possession,  and  she  had  received 
rents  of  the  property  and  authorized  an  agent 
to  sell  it  for  her. 

Where  one  purchases  land  and  procures  the 
deed  to  be  made  out  to  his  daughter,  and  re- 
ceives it  from  the  grantor,  the  latter  intending 
to  part  with  all  dominion  and  control  over  the 
deed,  the  title  Immediately  vests  in  the  grantee, 
her  acceptance  being  presumed  from  the  bene- 
ficial nature  of  the  transaction.  Stewart  v. 
Weed,  11  Ind.  92.  The  grantee  in  this  case 
was  apparently  an  adult.  At  least,  she  was  a 
married  woman  at  the  time  the  deed  was  exe- 
cuted. It  appeared  in  this  case  that  the  grantee 
and  her  husband  took  possession  of  and  im- 
proved and  cultivated  the  land,  claiming  the 
deed  as  their  own.  The  court,  however,  seems 
to  have  been  of  the  opinion  that  acceptance 
might  be  presumed  from  the  beneficial  nature 
of  the  transaction  alone,  citing  Guard  v.  Brad- 
ley, 7  Ind.  600,  to  that  effect.  It  will  be  ob- 
served, however,  that  in  the  latter  case  the 
grantee  was  an  Infant. 

An  acceptance  of  a  deed  may  be  Inferred  from 
circumstances;  indeed,  may  be  presumed  from 
the  beneficial  character  of  the  grant.  Henry 
v.  Anderson,  77  Ind.  361.  In  this  case,  however, 
the  facts  disclose  an  actual  acceptance. 

Where  the  grant  is  clearly  beneficial  to  the 
grantee,  his  acceptance  of  It  is  to  be  presumed 
in  the  absence  of  proof  to  the  contrary;  and  it 
has  been  held  that  this  presumption  is  not  over- 
come by  anything  short  of  the  grantee's  actual 
dissent.  Wuester  v.  Folln,  60  Kan.  334,  66 
Pac.  400. 

When  a  deed  to  a  wife  and  beneficial  to  her 
is  delivered  to  her  husband  and  accepted  by  him 
for  her,  the  law  will  presume  an  acceptance  by 
her  because  of  the  beneficial  character  of  the 
deed,  and  because  the  husband  occupies  a  rela- 
tion to  her  that  would  authorize  him  to  accept 
the  deed  for  her.  M'Gehee  v.  White,  31  Miss. 
41.  In  this  case,  however,  the  acceptance  by 
the  husband  was  held  ineffectual  because  he  did 
not  know  of  the  nature  and  extent  of  the  deed. 

In  Renfro  v.  Harrison,  10  Mo.  411,  the  trial 
court  charged  the  jury  that  a  deed  relinquish- 
ing a  life  estate  being  beneficial,  the  law  would 
presume  that  the  grantees  accepted  It,  although  | 
Ignorant  of  it,  unless  a  dissent  was  proved.  The 
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supreme  court  said  that  If  it  could  be  shown 
that  the  relinquishment  of  the  life  estate  would, 
under  all  circumstances,  be  beneficial  to  the 
grantees,  there  would  be  no  objection  to  the 
instruction,  but  it  was  held  erroneous,  because 
the  deed  was  not  certainly  beneficial  to  them 
and  might  prove  unbeneflcial. 

A  delivery  of  a  deed  for  record  by  the  grantor 
will  be  deemed  a  delivery  to  the  grantee,  and 
will  operate  by  a  presumed  assent  until  a  dis- 
sent Is  shown.  Eau  Claire  Lumber  Co.  v.  An- 
derson, 13  Mo.  App.  429.  The  question  in 
this  case  arose  between  the  grantee  and  the 
predecessor  of  the  grantor  in  an  action  on  the 
latter'a  covenant  of  warranty. 

A  deed  may  be  effectually  delivered  to  a 
third  party  for  the  use  of  him  who  Is  to  take 
under  it;  and  it  takes  effect  from  such  de- 
livery, without  awaiting  the  subsequent  de- 
livery to  the  grantee,  and  without  any  agency 
whatever  of  his.  Peavey  v.  Tilton,  18  N.  H. 
151,  45  Am.  Dec  3G5. 

The  court  in  this  case  expressly  adopts  the 
doctrine  that  the  acceptance  of  a  voluntary 
deed  will  be  presumed  until  the  contrary  ap- 
pears, although  the  grantee  does  not  know  of 
it.  It  was  held  that  the  objection  to  a  deposi- 
tion upon  the  ground  that  the  witness  was  in- 
terested in  £he  estate  which  was  a  party  to  the 
litigation  was  removed  by  a  quitclaim  deed  of 
his  interest  in  the  estate,  delivered  by  the  wit- 
ness to  the  plaintiff  for  his  (witness's)  mother, 
although  she  did  not  know  of  the  deed. 

If  a  grantor  executes  and  acknowledges  a 
deed,  and  delivers  it  to  the  register  to  be  re- 
corded, intending  thereby  to  part  with  his  do- 
minion over  it,  and  that  the  title  and  the  deed 
shall  pass  to  the  grantees,  and  the  grantees  as- 
sent, there  Is  a  sufficient  delivery.  Boody  v. 
Davis,  20  N.  H.  140,  51  Am.  Dec  210.  The 
court  said  that  the  deed  was  delivered  to  the 
register  for  the  benefit  of  the  grantees,  and  that 
their  assent  to  it,  which  was  a  legal  presump- 
tion at  that  moment,  had  been  established  as  a 
fact  by  their  subsequent  acts. 

Delivery  of  a  deed  to  a  third  person  for  the 
grantee,  if  the  grantor  parts  with  all  control 
over  It,  makes  it  effectual  from  the  instant  of 
such  delivery,  even  though  the  grantee  is  Ignor- 
ant of  Its  existence,  for  the  law  will  presume,  if 
nothing  appears  to  the  contrary,  that  a  man 
will  accept  what  is  for  his  benefit.  Vreeland  v. 
Vreeland,  48  N.  J.  Eq.  56,  21  Atl.  627. 

The  court  In  Jones  v.  Swayze,  42  N.  J.  L. 
279,  said  that  in  the  English  law,  when  a  deed 
is  delivered  to  a  third  person  for  the  benefit 
of  the  grantee,  even  if  the  latter  does  not  know 
thereof,  there  is  a  presumption  of  acceptance 
until  It  Is  rebutted  by  proof  of  refusal  to  ac- 
cept, but  that  In  this  country  there  is  some  di- 
versity of  view  upon  the  question  whether  the 
delivery  takes  effect  until  an  actual  acceptance 
by  the  grantee.  The  cases  of  Church  v.  Gil- 
man,  15  Wend.  656,  30  Am.  Dec  82 ;  Ernst  v. 
Reed,  49  Barb.  367;  and  Brown  v.  Austen,  35 
Barb.  342, — are  cited  as  authority  for  the  posi- 
tion adopted  by  the  court  that  the  deed  takes 
effect  immediately  on  the  delivery  to  the  third 
person,  the  assent  of  the  grantee  being  pre- 
sumed from  the  fact  that  the  deed  is  beneficial 
to  him. 

Lady  Superior  of  Cong.  Nunnery  v.  McNa- 
mara,  3  Barb.  Ch.  375,  49  Am.  Dec  184,  adopts 
the  doctrine  that  a  delivery  of  a  deed  to  a 
stranger  for  the  grantee,  without  any  special 
authority  from  the  latter  to  receive  it,  is  valid 
from  the  time  of  the  original  delivery,  the 
grantee's  assent  being  presumed  from  the  bene- 
ficial character  of  the  deed,  unless  a  dissent  is 
proved,  although  he  may  not  know  of  the  deed. 

Where  a  deed  is  delivered  to  a  third  person 
absolutely,  for  the  grantee,  the  grantor  not  re- 
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■erring  any  future  control  oyer  it,  the  estate 
passes,  the  assent  of  the  grantee  to  accept  the 
conveyance  being  presumed  from  the  fact  that 
the  conveyance  is  beneficial  to  him.  Church  v. 
Gilman,  15  Wend.  656,  30  Am.  Dec.  82.  In  this 
case,  however,  as  was  said  In  the  opinion,  It 
was  not  necessary  to  presume  assent,  for  it  ap- 
peared that  the  deed  was  drawn  by  the  grantee's 
agent  and  executed  at  his  solicitation,  and  de- 
livered to  a  third  person  to  be  transmitted  to 
the  grantee. 

Where  a  deed  is  plainly  beneficial  to  the 
grantee,  accompanied  by  no  trust  Imposed  on 
him,  bis  acceptance  is  to  be  presumed  until  dis- 
sent la  shown.  Messelback  v.  Norman,  46  Hun, 
414.  In  this  case  the  grantor  testified  that 
she  did  not  inform  the  grantees  of  the  deed, 
and  it  does  not  appear  that  they  knew  of  it 
at  the  time  the  question  as  to  delivery  arose. 
The  court  says,  however,  in  this  connection 
that  they  may  have  known  of  the  deed,  although 
the  grantor  did  not  tell  them  of  it. 

There  may  be  cases  where  a  deed  of  property 
delivered  to  a  third  person  for  the  grantee  is 
so  far  encumbered  with  trusts  or  other  obliga- 
tions that  the  grantee  would  be  Injured  by  the 
transfer,  and  In  such  case  there  would  be  no 
presumption  of  his  acceptance;  but  where  the 
transfer  Is  free  from  such  conditions,  and  is 
manifestly  in  the  interest  of  the  grantee,  some- 
thing more  than  a  mere  lack  of  knowledge  of 
the  transfer  on  his  part  Is  necessary  to  over- 
come the  presumption.  National  Bank  v.  Bon- 
nell,  46  App.  Dlv.  802,  61  N.  Y.  Supp.  521.  So 
far  as  appears,  the  grantee  in  this  case  was  an 
adult :  at  least,  the  statement  with  reference 
to  presumption  of  acceptance,  even  when  the 
grantee  is  ignorant  of  the  existence  of  the  deed. 
Is  not  limited  to  deeds  to  Infants. 

A  deed  may  be  delivered  to  a  stranger  for  the 
nse  of  the  grantee,  or  bargainee,  and,  as  it 
may  be  to  his  advantage,  his  acceptance  of  It 
will  be  presumed  until  the  contrary  appears; 
but  as  it  may  also  be  to  his  prejudice,  or 
whether  to  his  prejudice  or  not,  he  Is  not  bound 
to  accept  It ;  he  may  disagree  to  it  and  then  it 
will  become  Inoperative.  Baxter  v.  Baxter,  44 
N.  C.  (Busbee,  L.)  341.  This  statement  is  clear- 
ly made  upon  the  assumption  that  the  grantee 
does  not  know  of  the  deed. 

The  delivery  of  a  deed  Is  in  fact  Its  tradition 
from  the  maker  to  the  person  to  whom  it  is 
made,  or  to  some  person  for  his  use,  and  if  the 
person  receiving  it  for  another  Is  authorized 
to  do  so,  It  is  not  only  Immediately  the  maker's 
deed,  but  it  cannot  be  rejected  by  the  grantee. 
If  he  has  not  authorized  the  person  to  receive 
It,  yet  it  Is  the  maker's  deed,  until  he  for  whose 
benefit  It  is  made  rejects  it;  it  does  not  wait 
for  the  acceptance  of  this  person  before  it  be- 
comes a  deed,  for  his  acceptance  Is  presumed 
until  the  contrary  Is  shown.  It  being  for  his 
Interest,  the  presumption  Is,  not  that  he  will  ac- 
cept, but  that  he  does  accept.  Kirk  v.  Turner, 
16  N.  C.  (1  Dev.  Eq.)  14. 

When  one  delivers  a  deed  to  a  third  person 
Ux  the  absence  of  the  grantee,  the  latter  Is  pre- 
sumed to  accept  It,  so  that  It  forthwith  becomes 
a  deed,  and  the  legal  effect  Is  to  pass  the  prop- 
erty. This  presumption  may,  of  course,  be  re- 
butted by  proving  that  the  party  refused  to  ac- 
cept It :  but,  until  he  refuses,  his  assent  is  pre- 
sumed, for  the  purpose  of  giving  effect  to  the 
Instrument  as  a  deed ;  ut  res  magi*  valeat,  quam 
pereat.  McLean  v.  Nelson,  46  N.  C.  (1  Jones, 
L.)  306.  In  this  case  It  was  urged  that  the 
presumption  did  not  apply  because  the  grantee, 
by  the  terms  of  the  deed,  was  merely  a  trustee, 
and  had  no  beneficial  Interest,  but,  on  the  con- 
trary, was  to  be  burdened  with  a  trust.  The 
court  refrained  from  expressing  an  opinion  upon 
the  question  whether  the  presumption  rests 
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I  upon  the  ground  of  a  personal  benefit  to  the 
grantee,  or  upon  the  maxim,  Vt  res  valeat,  but 
said  In  either  view  the  presumption  could  be 
given  effect  as  the  action  was  in  a  court  of  law, 
and  such  a  court  does  not  take  notice  of  a  trust. 

As  between  the  parties  a  deed  will  take  effect 
from  its  delivery  by  the  grantor  to  the  town 
clerk  for  record,  without  a  previous  contract, 
or  even  the  knowledge  of  the  grantee.  Merrill 
v.  Meachum,  5  Day,  346.  This  decision  is  upon 
the  ground  that  though  it  is  necessary  to  give 
a  deed  validity  that  the  grantee  shall  assent  to 
it,  yet  the  law  will  presume  assent  until  the 
contrary  appears. 

In  Smith  v.  Bank  of  Washington,  6  Serg.  & 
R.  818,  it  was  held  that  a  stockholder  of  a  bank 
made  himself  a  competent  witness  for  the  bank 
by  executing  a  transfer  of  his  stock  to  his 
daughter  without  her  knowledge,  and  deliver- 
ing it  to  a  third  person  for  her  use.  Gibson* 
J.,  said  that,  the  grant  being  beneficial  to  her, 
her  assent  would  be  presumed.  It  does  not  ap- 
pear that  the  daughter  was  an  Infant. 

Acceptance  by  the  grantee  of  a  deed  of  gift 
recorded  at  the  instance  of  the  grantor  will  be 
presumed  from  the  beneficial  character  of  the 
deed.     Boardman  v.  Dean,  34  Pa.  252  (obiter). 

When  a  conveyance  is  made  to  any  person* 
his  assent  to  It  Is  presumed  because  there  Is  a 
strong  intendment  of  law  that  it  Is  for  his  bene- 
fit to  take,  and  no  one  can  be  supposed  to  be 
unwilling  to  do  that  which  is  for  his  advantage ; 
and  because  it  would  seem  incongruous  and  ab- 
surd that  when  a  conveyance  is  completely  exe- 
cuted on  the  part  o*f  the  grantor  the  estate 
should  continue  in  him ;  and  because  it  Is  con- 
trary to  the  policy  of  the  law  to  permit  a  free- 
hold to  remain  in  suspense  and  uncertainty. 
Dikes  v.  Miller,  24  Tex.  417. 

No  person  can  be  made  a  grantee  against  his 
will ;  but  a  deed  may  operate  by  a  presumed  as- 
sent, until  a  dissent  or  disclaimer  appears. 
Ibid. 

A  delivery  always  implies  an  acceptance  by 
the  person  to  whom  the  delivery  is  made ;  and 
although  where  a  deed,  or  mortgage,  or  an  In- 
strument purporting  to  be  such,  is  properly  ac- 
knowledged and  recorded,  the  presumption  is 
that  It  has  been  duly  delivered  to  the  grantee  or 
mortgagee,  and  that  it  is,  in  legal  effect,  what 
by  the  record  it  purports  to  be,  yet  such  pre- 
sumption is  only  prima  facie,  and  may  be  re- 
butted by  parol  or  other  evidence,  and  shown 
never  to  have  been  delivered.  Wilsey  v.  Den- 
nis, 44  Barb.  359. 

When  a  grantor  causes  an  acknowledged  deed* 
conferring  substantial  benefits  on  the  grantee* 
to  be  recorded,  there  can  be  no  doubt  that  It 
will  afford  prima  facie  evidence,  and  even 
strong  presumptive  evidence,  of  a  delivery  to 
and  acceptance  by  the  grantee;  but  such  pre- 
sumption can  be  overcome  by  evidence  that  no 
delivery  In  fact  was  Intended,  and  none  made. 
Ellis  v.  Clark,  39  Fla.  714,  23  So.  410. 

Dixon,  Ch.  J.,  In  Welch  v.  Sackett,  12  Wis. 
243,  indulges  In  an  extended  criticism  of  the 
doctrine  as  declared  by  Justice  Ventrls  in 
Thompson  v.  Leach,  2  Vent.  198.  One  point 
of  criticism  is  that  the  presumption  is  drawn 
from  a  state  of  facts  which  absolutely  negative 
the  reality  of  the  thing  presumed.  Another 
point  of  criticism  is  directed  against  what  is 
characterized  as  the  absurd  result  that  follows 
from  Indulging  such  a  presumption,  namely, 
that  in  the  event  of  the  actual  disaffirmance  of 
the  deed  by  the  grantee  when  he  learns  of  It  the 
title,  which,  by  reason  of  the  presumption  of  ac- 
ceptance, has  passed  to  the  grantee  In  the 
meantime,  will  be  reinvested  In  the  grantor  by 
means  of  such  disaffirmance,  without  any  re- 
I  conveyance.  These  criticisms  are  difficult  to 
answer.     It  is  to  be  said,  however*  that  the 
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(Sets  of  the  ease  were  not  such  as  to  call  upon 
the  learned  chief  justice  to  explain  how,  if  the 
theory  of  presumed  acceptance  when  the 
grantee  Is  not  aware  of  the  deed  Is  repudiated, 
a  grantor  can  effectually  part  with  all  domin- 
ion and  control  over  the  deed  so  as  to  support 
the  delivery  where  the  grantee  does  not  learn 
of  the  deed  until  after  the  grantor's  death. 
This  case  merely  Involved  the  question  whether 
the  property  covered  by  a  chattel  mortgage  was 
subject  to  the  lien  of  an  attachment  levied  upon 
It  after  it  was  delivered  to  a  third  person,  but 
before  it  was  actually  accepted  by  the  mort- 
gagee. The  validity  of  the  mortgage  as  be- 
tween the  mortgagor  and  mortgagee  was  not 
questioned.  It  was  said  In  the  opinion,  how- 
ever, that  by  the  delivery  to  the  third  person 
the  mortgage  passed  beyond  the  reach  and  con- 
trol of  the  mortgagor  for  a  reasonable  time 
within  which  to  allow  the  mortgagee  to  assent 
to  it.  It  Is  not  explained  why,  the  giving  of 
the  mortgage  being  a  purely  voluntary  act,  the 
mortgagor  might  not  have  effectually  with- 
drawn it  before  acceptance  by  the  grantee.  As 
long  as  the  mortgage  remained  in  the  hands  of 
the  third  person  unrevoked,  ft  might  undoubt- 
edly be  regarded  that  there  was  a  continuing 
offer  of  It,  and  that,  as  soon  as  the  mortgagee 
accepted  it,  it  was  binding  as  between  the  par- 
ties. But  in  such  case  the  validity  of  the  de- 
livery does  not  depend  upon  the  mortgagor's 
having  parted  with  all  dominion  and  control 
over  the  mortgage  at  the  time  of  Its  delivery  to 
the  third  person.  See  also  aupra,  II.  c,  8,  a, 
for  further  discussion  of  this  point. 

In  Hullck  v.  Scovll,  9  111.  159,  the  defendant 
In  an  ejectment  action  sought  to  show  title  out 
of  the  plaintiff  by  virtue  of  an  auditor's  deed 
to  a  third  person,  which  the  defendant's  attor- 
ney, without  authority  from  the  grantee  in  such 
deed,  and  without  even  knowing  who  the 
grantee  was,  procured  to  be  delivered  to  him- 
self, concededly  for  the  benefit  of  his  client. 
It  was  not  shown  that  the  grantee  ever  ac- 
cepted, or  even  knew  of  the  deed.  The  court 
held  that  the  defendant  could  not  rely  upon  the 
deed :  First,  because  it  did  not  appear  that 
it  was  the  intention  of  the  grantor  to  deliver 
the  deed  for  and  In  behalf  of  the  grantee ;  and 
secondly,  even  If  he  did  deliver  it  with  such 
Intention,  the  deed  would  be  Inoperative  for 
want  of  acceptance  by  the  grantee,  either  ex- 
press or  implied.  The  court  discusses  at  length 
the  theory  of  presumed  acceptance  by  the 
grantee  of  a  beneficial  deed  delivered  to  an  on- 
authorized  third  person  for  his  benefit,  and 
holds  that  there  are  four  requisites  of  a  pre- 
sumption of  acceptance  by  the  grantee  at  the 
time  of  delivery:  (1)  That  the  deed  be  upon 
Its  face  beneficial  to  the  grantee;  (2)  that 
the  grantor  part  entirely  with  all  control  over 
the  deed :  (3)  that  the  grantor  (except  In 
case  of  an  escrow)  can  deliver  by  a  declara- 
tion, Intention,  or  intimation,  that  the  deed 
is  delivered  for  and  In  behalf  and  to  the  use  of 
the  grantee;  (4)  that  the  grantee  has  eventu- 
ally accepted  the  deed  and  claimed  under  It. 
It  says  that  the  presumption  that  the  grantee 
will  accept  the  deed  because  he  Is  to  be  benefited 
thereby  Is  never  carried  so  far  as  to  consider 
him  as  having  accepted.  This  view  of  the  pre- 
sumption seems  to  strip  It  of  any  effect,  except 
to  support  the  fiction  of  the  relation  back  of 
the  actual  acceptance  to  the  time  of  the  deliv- 
ery ;  and  that  the  court  took  this  view  of  It  is 
Indicated  by  the  ground  upon  which  It  distin- 
guishes some  of  the  cases  upholding  a  deliv- 
ery to  a  third  person,  namely,  that  in  such 
cases  the  grantee  had  actually  assented  to,  or 
accepted,  the  deed,  and  that  he,  or  someone 
claiming  under  him,  had  been  a  party  to  the 
proceeding  questioning  Its  validity.  Purple  and 
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Koerner,  JJ.,  dissented  from  the  opinion  of 
the  majority  in  Hullck  v.  Scovll,  9  111.  159, 
and  expressed  the  opinion  that  when  a  deed 
has  once  been  delivered  to  a  stranger,  and  the 
grantor  has  relinquished  all  control  over  it, 
the  grantee's  acceptance  will  be  presumed  from 
the  beneficial  nature  of  the  grant. 

Where  a  grantee,  who  is  under  no  disability, 
Is  aware  of  a  conveyance  positively  beneficial 
to  him,  and  does  not  dissent,  acceptance  will  be 
presumed ;  but  no  such  presumption  will  arise 
so  long  as  he  Is  ignorant  of  the  conveyance. 
Moore  v.  Flynn,  135  111.  74,  25  N.  E.  844. 

The  filing  of  a  deed  by  the  grantor  for  record 
does  not  of  Itself  constitute  a  delivery.  If  the 
recorder  is  the  agent  of  the  grantee  to  receive 
the  deed,  his  acceptance  will  be  the  act  of  his 
principal;  but  where  the  latter  has  no  knowl- 
edge that  such  an  Instrument  was  contemplated, 
or  that  It  was  made,  he  can  have  no  agent  to 
receive  it;  and  until  after  acquiring  knowledge 
of  Its  existence,  he  In  some  way  signifies  his 
approval  of  the  act,  there  Is  no  delivery  of  the 
deed. 

The  court  in  McFadden  v.  Ross,  14  Ind.  App. 
312,  41  N.  E.  607,  said  that  in  some  instances 
the  law  will  presume  an  acceptance  from  the 
fact  that  the  grantor  has  caused  the  deed  to 
be  recorded,  where  the  grantees  are  Infants  or 
persons  under  legal  disabilities;  but  such  In- 
stances are  exceptions  to  the  general  rule. 

While,  as  to  minors  and  others  Incapable  of 
accepting  a  conveyance,  the  law  will  presume  an 
acceptance,  yet  In  case  of  an  adult  grantee  who 
rests  under  no  legal  disability,  the  general  rule 
is  that  there  must  be,  not  only  delivery,  but  an 
acceptance  of  the  deed.  Davis  v.  Davis,  92 
Iowa,  147,  60  N.  W.  507. 

If  a  grant  Is  mads  to  an  adult  without  his 
knowledge  or  consent,  It  is  no  grant,  because  he 
cannot  be  made  a  grantee  without  his  knowl- 
edge and  consent,  and  when  the  knowledge  is 
brought  home  to  him,  he  may  reject  the  grant. 
Owing*  v.  Tucker,  90  Ky.  297,  13  S.  W.  1076. 

In  Watson  v.  Hlllman,  57  Mich.  607,  24  N. 
W.  663,  it  was  held  that  where  a  husband  con- 
veyed property  to  a  third  person,  under  an  ar- 
rangement that  was  subsequently  abandoned, 
and  procured  such  third  person  to  reconvey  the 
property  to  his  (the  first  grantor's)  wife,  the 
deed  could  not  be  operative  on  behalf  of  her 
heirs  after  her  death,  without  some  evidence 
that  she  was  cognizant  of,  and  a  party  to,  the 
delivery,  by  some  act  of  approval. 

In  Cravens  v.  Rossi ter,  116  Mo.  888,  22  S.  W. 
78G  (record  of  deed),  the  court  apparently 
adopts  the  view  that  the  presumption  of  ac- 
ceptance does  not  obtain  where  the  facts  with 
reference  to  acceptance  are  disclosed,  but  that 
the  question  must  be  determined  from  those 
facts.  It  also  points  out  that  In  this  case  the 
deed  was  given  In  payment  of  a  debt,  and  that 
it  was  for  the  grantee  to  say  whether  he  would 
accept  the  deed  on  such  terms. 

An  acceptance  of  a  deed  will  not  be  pre- 
sumed from  Its  being  made  and  recorded  by 
others,  without  the  sanction  of  the  grantee. 
Day  v.  Mooney,  4  Hun,  134. 

It  is  essential  to  the  validity  of  a  deed,  If  not 
actually  delivered  to  the  grantee  or  his  agent 
authorized  to  receive  It,  to  prove  notice  to  him 
of  -ts  existence,  and  such  additional  circum- 
stances as  will  afford  a  reasonable  presumption 
of  his  acceptance  of  It.  The  presumption  that 
a  party  will  accept  a  deed  because  It  Is  bene- 
ficial to  him  will  never  be  carried  so  far  as  to 
consider  him  as  having  accepted  It  Bell  v. 
Farmers'  Bank,  11  Bush,  34,  21  Am.  Rep.  205. 

A  deed  takes  effect  only  from  the  date  of  Its 
delivery,  which  may  be  either  actual  or  con- 
structive. It  Is  essentia]  to  the  operative  force 
and  validity  of  a  deed,  if  not  actually  delivered 
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to  the  grantee,  or  hit  agent  authorised  to  re- 
ceive it,  to  prove  notice  to  him  of  its  execution, 
and  euch  additional  circumstances  as  will  af- 
ford a  reasonable  presumption  of  his  accept- 
•ance  of  It.  The  presumption  that  a  party  will 
•accept  a  deed  because  it  is  beneficial  to  him  will 
aever  be  carried  so  far  as  to  consider  him  as 
having  accepted  it.  Tuttle  t.  Turner,  28  Tex. 
773. 

The  following  cases,  while  not  denying  that 
the  presumption  of  acceptance  may  be  indulged 
■even  when  the  grantee  Is  ignorant  of  the  deed, 
4o  not  go  the  full  length  of  the  doctrine  of 
Thompson  v.  Leach,  but  hold  that  If  the  grantee 
ultimately  dissents,  the  title  has  never  been  out 
of  the  grantor: 

"However  true  it  may  be,  that  when  a  deed 
U  made  to  an  Infant  or  lunatic,  Incapable  of  an 
-actual  assent,  or  to  any  person  who  does  not 
•know  that  a  deed  has  been  executed  to  him,  the 
law  presumes  an  assent,  yet  this,  in  the  last 
•case,  is  the  presumption  of  a  fact  liable  to  be 
removed  out  of  the  way,  like  all  other  presump- 
tions; and  when  there  has  been  proof  intro- 
duced for  the  purpose  of  showing  that  there 
was  no  assent,  which  in  Itself  implies  a  dissent, 
the  jury  only  are  the  competent  forum  to  de- 
cide this  question."  Treadwell  v.  Bulkley,  4 
Day,  89tf,  4  Am.  Dec  226. 

Even  if  while  the  grantee  in  a  deed  remains 
Ignorant  of  the  intended  grant,  or  Is  incapable 
•of  binding  himself  to  his  own  act  or  assent,  his 
acceptance  may  be  presumed  for  his  benefit, 
•till  If,  upon  being  apprised  of  it,  or  becoming 
capable  of  acting  for  himself,  he  dissents  from 
•and  repudiates  It,  the  same  result  follows,  that 
there  never  was  a  grantee,  nor  a  grant,  and  that 
the  title  never  passed  from  the  grantor.  The 
presumption  of  acceptance  does  not  operate  to 
enake  the  title  pass  by  the  deed  until  it  is  re- 
jected, but  only  as  evidence  that  it  did  pass  by 
veason  of  the  acceptance  of  the  deed.  And 
when  the  presumption  is  disproved  and  the 
nonacceptance  of  the  deed  established,  then  It 
Is  proved  that  the  title  did  not  pass  by  the  deed 
ibecause  it  was  not  accepted,  and  because,  there- 
fore, It  could  not  vest  anything  in  the  grantee. 
Davenport  v.  Prewett,  9  B.  Mon.  98. 

While  the  delivery  of  a  deed  or  mortgage  by 
the  grantor  or  the  mortgagor,  or  by  his  direc- 
tion, for  record,  is  sufficient,  in  the  absence  of 
©roof  to  the  contrary,  to  justify  a  finding  of  Its 
"delivery  by  the  mortgagor  and  acceptance  by 
the  mortgagee,  yet  the  presumption  of  delivery 
-and  acceptance  is  not  a  conclusive  one,  but  is 
prima  facie  only.  It .  may  be  shown,  if  such 
4m  the  fact,  that  the  grantee,  or  mortgagee 
never  accepted  the  instrument,  but  rejected  It 
when  apprised  of  its  existence.  Possibly  upon 
the  delivery  of  a  deed  or  mortgage  to  a  stranger 
tor  the  use  and  benefit  of  the  grantee  or  mort- 
gagee, but  without  authority  from  him  to  re- 
ceive It,  acceptance  of  the  mortgage  may  be  pre- 
<sumed,  where  the  grantor  or  mortgagor  has 
parted  entirely  with  all  control  over  the  Instru- 
ment. There  are  authorities  which  so  hold,  but 
oven  In  such  case  the  presumption  of  accept- 
ance, as  of  the  date  of  delivery  to  the  third 
person,  may  be  rebutted.  Rogers  v.  Heads  Iron 
Foundry,  51  Neb.  52,  87  L.  R.  A.  488,  70  N.  W. 
*27. 

(2)  Deed  to  person  non  sui  juris. 

In  case  of  a  beneficial  deed  to  a  person  non 
eui  juris,  it  Is  generally  admitted  that  accept- 
ance will  be  presumed,  and  it  does  not  seem  to 
make  any  difference  whether  the  grantee  actu- 
ally knows  of  it  or  not. 

Where  nothing  appears  to  show  a  contrary 
Intention,  if  the  grantor  places  the  deed  upon 
cecord  without  the  knowledge  of  the  grantee, 
(the  title  will  nevertheless  pass,  if  the  latter,  on 


being  informed  of  the  transaction,  assents  to  It ; 
and  where  the  conveyance  is  to  one  who  is  not 
eui  juris,  a  formal  assent  need  not  be  shown, 
as  It  will,  if  nothing  further  appears,  be  pre- 
sumed. Weber  v.  Christen,  121  111.  98,  11  N.  B. 
898. 

In  Vaughan  v.  Godman,  94  Ind.  191,  the' court 
quotes  from  Mitchell  v.  Ryan,  8  Ohio  St.  877, 
to  the  effect  that  acceptance  will  be  presumed 
from  the  beneficial  nature  of  the  deed,  and 
says :  "It  is  not  necessary  for  us,  In  this  case, 
to  express  an  opinion  as  to  the  correctness  of 
the  doctrine  announced  by  the  learned  judge, 
so  far  as  it  may  be  applicable  to  adult  grantees. 
So  far  as  It  applies  to  Infant  grantees,  it  com- 
mends Itself  to  our  judgment.*' 

In  the  following  cases,  where  a  deed  to  an  In- 
fant had  been  delivered  to  a  third  person  or 
placed  on  record,  it  was  held  that  the  grantee's 
acceptance  would  be  presumed  from  the  bene- 
ficial nature  of  the  deed:  Rhea  v.  Bagley,  63 
Ark.  374,  36  L.  R.  A.  86,  38  S.  W.  1089 ;  Hullck 
v.  Scovil,  9  111.  159 ;  Winterbottom  v.  Pattison, 
152  111.  834,  38  N.  U.  1050 :  Masterson  v.  Cheek, 
28  111.  72 ;  Guard  v.  Bradley,  7  Ind.  600 ;  KIN 
ler  v.  Meers,  155  111.  285,  40  N.  fi.  577; 
Vaughan.  v.  Godman,  94  Ind.  191;  Colee  v. 
Colee,  122  Ind.  109,  23  N.  E.  687;  Owlngs  v. 
Tucker,  90  Ky.  297,  13  8.  W.  1078;  Hacker 
v.  Hoover  (Ky.)  66  S.  W.  882;  Hall  v.  Hall, 
107  Mo.  101,  17  8.  W.  811 ;  Bjmerland  v.  Bley, 
15  Wash.  101,  45  Pac.  730. 

So  where  the  grantee  is  an  imbecile,  accept- 
ance will  be  presumed.  Eastham  v.  Powell,  51 
Ark.  580,  11  S.  W.  823 ;  Tate  v.  Tate,  21  N.  C. 
(1  Dev.  &  B.  Bq.)  22;  Davis  v.  Garrett,  91 
Tenn.  147,  18  S.  W.  113. 

The  presumption  is  a  rule  of  law.  Eastham 
T.  Powell,  51  Ark.  580,  11  S.  W.  828. 

When  a  deed  to  a  child  Is  absolute  in  form 
and  beneficial  In  effect,  and  the  grantor  and 
father  voluntarily  causes  the  same  to  be  re- 
corded, there  Is  in  law  a  sufficient  delivery  to 
the  infant,  and  the  title  to  the  lands  conveyed 
will  pass  thereby.  In  such  case  actual  man- 
ual delivery  and  a  formal  acceptance  are  not 
necessary.  Cecil  v.  Beaver,  28  Iowa,  241,  4 
Am.  Rep.  174. 

The  presumption,  however,  cannot  avail 
where  the  infant  upon  attaining  majority  re- 
fuses to  accept.  Owlngs  v.  Tucker,  90  Ky.  297, 
13  8.  W.  1078.  The  court  in  the  latter  case 
does  not  say  where  the  title  was  in  the  mean- 
time. It  appears  in  this  case  that  there  was  a 
reconveyance. 

In  Davenport  v.  Prewett,  9  B.  Mon.  98,  it 
was  held  that  If  the  infant  upon  attaining  his 
majority  refused  to  accept,  the  title  must  be 
regarded  as  having  remained  in  the  grantor 
during  the  whole  time. 

Strong  circumstances  are  required  to  rebut 
the  presumption.     Davis  v.  Garrett,  91  Tenn. 

147,  18  8.  W.  118. 
• 

(3)  Trust  deeds. 

Deeds  creating  a  trust,  delivered  to  a  third 
person  or  recorded  by  the  grantor,  have  been 
upheld  although  there  was  no  actual  acceptance 
by  the  trustee. 

In  Adams  v.  Adams,  21  Wall.  185,  22  L.  ed. 
504,  the  person  named  as  trustee  never  heard 
of  or  saw  the  deed  until  long  after  It  was  re- 
corded, and  then  refused  to  accept  the  trust  or 
in  any  way  to  act  upon  it.  The  court  held  that 
his  refusal  was  Immaterial,  saying:  "Al- 
though a  trustee  may  never  have  heard  of  the 
deed,  the  title  vests  in  him,  subject  to  a  dis- 
claimer on  his  part.  Such  disclaimer  will  not, 
however,  defeat  the  conveyance  as  a  transfer 
of  the  equitable  interest  to  a  third  person.  A 
trust  cannot  fail  for  want  of  a  trustee,  or  by 
the   refusal  of   all   the  trustees  to   accept  the 
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trust  The  court  of  chancery  will  appoint  new 
trustees. 

It  is  not  necessary  that  a  deed  of  trust  should 
be  actually  delivered  to  the  grantee.  A  deliv- 
ery to  a  third  person  for  and  on  behalf  of  the 
grantee,  for  the  benefit  of  and  with  the  Intent 
to  protect  and  secure  the  creditors  therein 
named,  is  sufficient.  Gunnell  v.  Cocker!  11,  79 
111.  79.  It  Is  not  expressly  so  stated,  but  the 
circumstances  indicate  that  the  grantee  knew 
that  the  deed  was  to  be  delivered  to  the  third 
person. 

In  Myrover  v.  French,  78  N.  C.  609,  a  debtor 
executed  to  one  of  his  creditors  a  deed  of  land 
In  trust  for  the  equal  benefit  of  himself  and  an- 
other creditor.  At  the  time  the  deed  was  exe- 
cuted the  trustee  was  absent  and  had  no  knowl- 
edge of  ft,  and  died  without  ever  having  learned 
of  it.  The  grantor  had  the  deed  attested  and 
delivered  to  one  of  the  witnesses,  whom  he  di- 
rected to  prove  It  and  have  it  registered,  which 
was  accordingly  done.  It  was  held  that  there 
was  a  delivery.  The  decision  is  upon  the 
ground  that  the  acceptance  of  the  trust  would 
be  presumed  as  being  made  for  the  benefit  of 
the  creditor  and  trustee. 

In  Wilt  v.  Franklin,  1  Blnn.  902,  2  Am.  Dec. 
474,  In  which  It  was  held  that  a  deed  of  trust 
for  creditors  would  take  precedence  of  an  exe- 
cution levied  upon  the  property  between  the 
time  of  the  execution  of  the  deed  and  the 
time  the  trustee  learned  thereof  and  accepted 
the  same,  the  court  said  It  was  rightfully  con- 
ceded thst  where  the  deed  is  for  the  benefit 
of  the  grantee  it  is  reasonable  that  his  assent 
should  be  presumed,  and  added  that  It  was  rea- 
sonable to  make  the  same  presumption  where 
the  grantee  Is  required  by  the  deed  to  do  an  act 
useful  to  his  neighbor,  and  not  Injurious  to  him- 
self. The  presumption  is  liable  to  be  rebutted 
by  showing  an  express  dissent ;  but  in  the  pres- 
ent case  the  presumption  was  confirmed  by  sub- 
sequent assent  of  the  grantee.  The  trustee  in 
this  case  was  not  himself  a  creditor. 

A  trustee  is  presumed  to  have  accepted  the 
Instrument  creating  the  trust  until  the  fact  is 
disproved.     Kyrick  v.  He  trick,  13  Pa.  488. 

A  conveyance  to  a  lunatic  trustee  for  the  life 
of  another,  and  after  his  decease  to  the  heirs 
of  the  cestui  que  use,  Is  not  void  for  want  of 
mental  capacity  to  accept  the  trust.  In  such  a 
case  where  the  acceptance  of  the  trust  is  not 
injurious  to  the  trustee,  a  conclusive  presump- 
tion of  acceptance  by  him  may  be  Indulged. 
Ibid. 

The  moment  an  assignment  for  the  benefit  of 
creditors  is  placed  by  the  assignor,  or  anyone 
interested,  in  the  office  of  the  recorder  of  deeds 
of  the  proper  county  and  within  the  prescribed 
time,  the  beneficial  Interests  of  the  creditors, 
the  cestui*  que  trust,  are  certainly  and  com- 
pletely vested,  and  it  Is  Immaterial  when  the 
assignee  accepts  the  trust,  or  whether  he  ever 
accepts  It  at  all.  Marks's  Appeal,  85  Pa.  231. 
In  this  case  it  was  held  that  the  assignment 
took  precedence  of  an  attachment  levied  upon 
the  property  between  the  time  It  was  recorded 
and  the  time  It  was  accepted  by  the  assignee. 
The  opinion  cites  and  relies  on  Read  v.  Robin- 
son, 6  Watts  *  S.  329,  and  the  decision  Is  ap- 
parently based  on  the  same  ground  as  the  de- 
cision In  that  case. 

A  deed  of  trust  need  not  be  delivered  to  the 
trustee.  A  delivery  to  a  third  person  for  him 
will  be  good  at  all  events  until  he  shall  dissent ; 
but  he  will  not  be  allowed  to  dissent  to  the  In- 
jury of  the  cestui  que  trust.  Dawson  v.  Daw- 
son, Rice,  Eq.  243. 

In  Cloud  v.  Calhoun,  10  Rich.  Eq.  358,  a  deed 
of  gift  of  slaves  to  a  trustee  for  the  benefit  of 
certain  persons  was  upheld  notwithstanding 
that  the  trustee  never  accepted  and  never  even 
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heard  of  the  deed.  This  decision  is  not,  how- 
ever, expressly  put  upon  the  ground  of  a  pre- 
sumed acceptance,  but  upon  the  ground  that 
equity  never  permits  a  trust  to  fall  for  lack  of 
a  trustee.  It  will  be  observed,  however,  that 
it  was  held  In  Kead  v.  Robinson,  6  Watts  &  S. 
329,  supra,  that  this  principle  does  not  apply 
until  the  trust  has  been  so  far  executed  as  to 
put  the  legal  title  out  of  the  grantor;  and  to 
accomplish  that  result  It  is  necessary  to  in- 
dulge the  presumption  of  assent. 

(4)  Deed  not  beneficial  to  grantee. 

Except  in  the  cases  of  deeds  of  trust,  the  pre- 
sumption of  acceptance  is  never  indulged  where 
the  deed  imposes  a  burden  upon  the  grantee. 

In  respect  to  persona  sui  juris,  acceptance, 
as  well  as  delivery,  Is  a  matter  of  Intention. 
Acceptance  will  not  be  lightly  presumed  where 
the  grant  Imposes  a  burden  or  obligation  upon 
the  grantee,  and  the  recording  of  a  deed  by  the 
grantor  without  the  direction  or  knowledge  of 
the  grantee  is  not  of  Itself  to  be  regarded  as 
evidence  of  acceptance.  Rlttmaster  v.  Bris- 
bane, 19  Colo.  371,  35  Pac  780. 

The  recording  alone  of  a  deed  containing  a 
clause  assuming  a  mortgage  cannot  be  held  suf- 
ficient to  prove  a  delivery  of  the  deed,  and  thus 
establish  a  contract  against  the  grantee,  bind- 
ing him  to  pay  the  mortgage.  Thompson  v. 
Dearborn,  107  111.  87. 

Until  the  fact  that  the  conveyance  Is  for 
the  interest  of  the  grantee  Is  established  either 
by  the  instrument  Itself  or  other  proof,  his  ac- 
ceptance will  not  be  presumed.  And,  therefore. 
It  Is  not  correct  to  say,  in  all  cases,  that  a  deed 
delivered  to  a  third  person,  or  to  the  recorder 
for  the  benefit  of  the  grantee  but  without  his 
knowledge,  immediately  devests  the  estate  out 
of  the  grantor  and  casts  It  upon  the  grantee.  In 
his  Absence  and  without  his  knowledge.  Day  v. 
Griffith,  15  Iowa,  104. 

The  mere  fact  that  one  executed  and  caused 
a  deed  to  be  recorded  does  not  raise  any  pre- 
sumption of  acceptance  in  the  absence  of  any 
fact  showing  that  the  deed  was  beneficial  to 
the  grantee,  or  that  it  was  to  his  interest  to  ac- 
cept It.  Jefferson  County  Bldg.  Asso.  v.  Hell, 
81  Ky.  513. 

The  recording  of  a  deed  by  the  grantor  does 
not  raise  a  presumption  of  acceptance  by  the 
grantee  save  where  a  clearly  beneficial  Interest 
Is  conferred.  Bunnell  v.  Bunnell,  23  Ky.  L. 
Rep.  800,  64  S.  W.  420. 

In  Derry  Bank  v.  Webster,  44  N.  H.  268,  It 
is  said  that  while  the  assent  of  the  grantee  to 
a  deed  recorded  by  the  grantor,  or  delivered  by 
him  to  a  third  person  without  the  grantee's 
knowledge,  will  be  presumed  from  the  beneficial 
nature  of  the  grant,  such  presumption  cannot 
be  indulged  where  the  acceptance  of  the  deed 
would  be  attended  with  an  obligation  to  pay 
the  price  of  the  land. 

The  mere  sending  of  a  deed  to  the  registry 
for  record,  without  the  knowledge  of  the 
grantee,  is  not  a  delivery, — at  least  if  It  Is  not 
certainly  beneficial  to  the  grantee,  even  though 
the  grantor  Intended  it  to  take  effect;  for  an 
acceptance  by  the  grantee,  express  or  Implied, 
is  necessary.     Ibid. 

If  in  any  case  there  can  be  a  valid  delivery 
to  a  third  person  for  the  use  of  the  grantee, 
when  the  latter  has  no  knowledge  of  it  and  has 
given  such  third  person  no  actual  authority  to 
receive  It,  it  must  be  In  cases  where  the  law 
will  pronounce  the  conveyance  to  be  purely  ben- 
eficial to  the  grantee,  and,  therefore,  presume 
his  assent  to  it.  Johnson  v.  Farley,  45  N.  H. 
505. 

It  is  essential  to  the  validity  of  a  deed  that 
the  grantee  is  willing  to  accept  It;  and  while 
acceptance  will  be  presumed  from  the  beneficial 
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nature  of  the  transaction,  when  the  grant  is 
not  absolute,  yet  this  presumption  is  very  slight 
where  the  grantee  derives  no  benefit  under  the 
deed,  but  Is  subjected  to  a  duty  or  the  perform- 
ance of  a  trust.  Jackson  00  dem.  Plntard  Y. 
Bodle,  20  Johns.  187. 

A.  Cases  illustrative  of  the  nature  of  the  instru- 
ment and  of  the  time  when  it  takes  effect. 

The  time  when  the  deed  takes  effect— 
whether  when  It  Is  delivered  to  the  third  person 
or  placed  on  record,  or  when  It  is  actually  ac- 
cepted— would  seem  to  depend  upon  whether 
the  court  adopts  the  theory  of  presumed  accept- 
ance, or  that  of  relation  back.  If  the  former 
theory  is  adopted,  it  would  seem  that  the  deed 
must  be  regarded  as  taking  effect  immediately ; 
If  the  latter  theory  is  adopted,  it  would  seem 
that  the  deed  cannot  be  regarded  as  taking  ef- 
fect until  actual  acceptance,  though  such  ac- 
ceptance will  then  relate  back  to  the  time  of 
the  original  delivery.  In  the  meantime,  how- 
ever, the  title  must  actually  have  been  in  the 
grantor.  In  this  connection  confusion  is  likely 
to  arise  by  reason  of  the  distinction  usually 
observed  between  "deeds  presently"  and  "es- 
crows," and  the  view  usually  taken  of  the  mode 
In  which  those  instruments  respectively  oper- 
ate. Chief  Justice  Shaw,  In  Foster  v.  Mans- 
field, 3  Met.  412,  37  Am.  Dec.  154,  makes  the 
following  distinction  between  a  deed  present- 
ly and  an  escrow:  "Where  the  future  de- 
livery of  a  deed  is  to  depend  upon  the  pay- 
ment of  money  or  the  performance  of  some 
other  condition.  It  will  be  deemed  an  escrow. 
Where  It  Is  merely  to  await  the  lapse  of  time, 
or  the  happening  of  some  contingency,  and  not 
the  performance  of  any  condition,  It  will  be 
deemed  the  grantor's  deed  presently.  8 till  it 
will  not  take  effect  as  a  deed  until  the  second 
delivery ;  but  when  thus  delivered  It  will  take 
effect  by  relation  from  the  first  delivery." 
This  distinction  seems  to  be  well  established; 
and,  according  to  It,  the  Instruments  of  the 
class  to  which  this  note  Is  confined  are  "deeds 
presently,"  and  not  escrows.  Hathaway  v. 
Payne,  34  N.  Y.  92,  explains  the  difference  In 
the  mode  of  operation  of  a  deed  presently  and 
an  escrow,  as  follows:  In  case  of  the  de- 
livery of  a  deed  to  a  third  person  as  an  es- 
crow, a  second  delivery  Is  generally  required 
before  the  title  passes,  but  In  the  case  of  a 
delivery  of  a  deed  to  a  third  person  as  the 
deed  of  the  grantor  presently,  to  be  delivered 
to  the  grantee  after  the  grantor's  death,  the 
title  passes  at  the  instant  of  delivering  the  deed 
to  the  third  person.  The  last  statement  seems 
to  embody  the  view  generally  taken  of  the  mode 
of  operation  of  these  two  classes  of  Instruments. 
As  applied  to  a  deed,  the  delivery  of  which,  with 
the  aid  of  the  presumption  of  acceptance,  Is  re- 
garded as  complete  at  the  time  of  its  delivery 
to  the  third  person,  this  language  can  be  ac- 
cepted In  Its  full  force.  But  as  applied  to  a 
deed,  the  complete  delivery  of  which  Is  de- 
ferred until  actual  acceptance  by  the  grantee, 
the  language  needs  some  modification  or  ex- 
planation. The  most  that  can  be  said  of  such 
deeds  Is  that,  after  acceptance,  the  title  will 
be  deemed  to  have  passed  Immediately  upon 
the  delivery  to  the  third  person ;  It  cannot 
be  said  that  it  actually  did  pass  at  that  time, 
or  that  it  could  have  been  so  regarded  If 
the  question  had  arisen  at  any  time  before 
actual  acceptance.  It  appears  from  other 
parts  of  the  opinion  In  Foster  v.  Mansfield 
that  the  chief  justice  did  not  regard  the  deed 
as  taking  effect,  or  the  title  as  passing,  at 
the  time  of  the  delivery  to  the  third  person. 
After  stating  that  where  the  deed  is  merely  to 
await  the  happening  of  some  contingency,  and 
not  the  performance  of  any  condition,  It  will 
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be  deemed  the  grantor's  deed  presently,  he  says : 
"Still  it  will  not  take  effect  as  a  deed  until  the 
second  delivery ;  but  when  thus  delivered,  It 
will  take  effect  by  relation  from  the  first  de- 
livery." Again,  speaking  of  a  deed  which  came 
clearly  within  bis  definition  of  deeds  presently, 
he  says:  "As  the  estate  did  not  effectually 
pass  till  the  second  delivery,  If  that  second  de- 
livery had  been  prevented,  It  would  probably 
have  been  held  that  It  was  wholly  Inoperative." 
According  to  this  opinion,  the  only  vital  dif- 
ference in  the  operation  of  a  deed  presently 
and  an  escrow  Is  that  the  former  will  ordi- 
narily, as  between  the  parties,  or  persons  hav- 
ing no  rights  superior  to  those  of  the  parties, 
take  effect  by  virtue  of  relation  back  to  the  time 
of  the  original  delivery,  while  the  fiction  of  re- 
lation back  will  not  ordinarily  be  applied  to 
escrows,  though  It  may  be  so  applied  to  avoid 
the  effect  of  some  unforeseen  occurrence.  This 
explanation  of  the  sense  In  which  the  terms 
"deed  presently"  and  "escrow"  are  used,  and 
of  the  difference  In  their  operation,  is  made  In 
order  to  explain  the  apparent  Inconsistency  of 
some  of  the  courts  In  treating  an  Instrument 
as  a  deed  presently,  and  at  the  same  time  deny- 
ing that  the  requisite  element  of  acceptance 
(which  Is  necessary  to  actually  devest  the  title 
as  of  the  time  of  the  delivery  to  the  third  per-, 
son)  may  be  supplied  by  a  presumption  of  ac- 
ceptance. This  apparent  inconsistency  is  even 
more  obvious  when  the  court  substitutes  for 
the  expression  "deed  presently"  phrases  ex- 
pressive of  the  operation  of  a  deed  presently, 
such  as  "the  deed  takes  effect  and  title  passes 
Immediately  upon  the  delivery  to  the  third  per- 
son." Unless  such  expressions  are  understood 
to  mean  merely  that  the  deed  will,  after  actual 
acceptance,  be  deemed,  by  virtue  of  the  doc- 
trine of  relation,  to  have  taken  effect,  and  the 
title  to  have  passed,  Immediately,  and  not  that, 
the  deed  did  actually  take  effect,  and  the  title, 
did  actually  pass,  Immediately,  they  are  Incon- 
sistent with  the  position  that  there  can  be  no- 
presumption  of  acceptance  at  the  time  of  the 
delivery  to  the  third  person.  In  the  case  of  Stone 
v.  Duvall,  77  111.  475,  infra,  the  court,  evidently 
because  It  was  not  prepared  to  adopt  the  posi- 
tion that  the  deed  actually  takes  effect,  and  that 
the  title  actually  passes  at  the  time  of  the  de- 
livery to  the  third  person,  treated  an  instrument 
delivered  to  a  third  person  to  be  delivered  to  the 
grantee  after  the  grantor's  death,  not  as  a  deed 
presently,  but  as  an  escrow.  For  the  same 
reason,  apparently,  1  Devlin,  Deeds,  |  280  says : 
"A  delivery  .  .  .  (of  a  deed  to  a  third  per- 
son to  be  delivered  to  the  grantees  after  the 
grantor's  death]  may  be  considered  In  effect  an 
escrow,  but  differs  from  that  in  the  fact  that 
a  delivery  in  escrow  is  dependent  upon  the  per- 
formance of  some  event,  and  not  upon  the  lapse 
of  time." 

The  following  cases  are  Illustrative  of  the 
v<ews  that  have  been  taken  with  reference  to 
the  nature  of  the  Instrument,  and  of  the  time 
when  it  takes  effect : 

A  deed  may  be  delivered  to  a  third  person 
as  a  deed,  to  be  delivered  to  the  grantee  on  the 
happening  of  some  future  event,  e.  g.,  the  death 
of  the  grantor.  In  such  case  the  writing  Is  a 
valid  deed  from  the  beginning,  and  the  third 
person  is  the  trustee  of  the  grantee.  The  deliv- 
ery to  the  third  person  for  the  grantee  must  be 
absolute,  and  no  future  control  of  the  Instru- 
ment can  be  reserved.  McCalla  v.  Bane,  45 
Fed.  828. 

A  deed  left  by  grantor  with  a  third  person 
without  authority,  express  or  Implied,  to  de- 
liver It  to  the  grantee,  is  not  presently  the  deed 
of  the  grantor.  Carr  v.  Hoxle,  5  Mason,  60, 
Fed.  Cas.  No.  2,438. 

The  delivery  of  a  deed  or  mortgage  may  be 
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to  a  third  person  for  the  grantee,  and  he  will 
hold  it  In  trust  for  the  latter,  and  In  such  case 
the  deed  la  operatlTe  from  the  deliYery  to  the 
third  person,  though  It  does  not  come  to  the 
knowledge  or  possession  of  the  grantee  until 
after  the  grantor's  death.  Elsberry  t.  Boykln, 
65  Ala.  886. 

The  delivery  of  a  deed  may  be  absolute,— 
that  is,  to  the  grantee  himself,  or  to  a  third 
person  for  blm;  or  It  may  be  conditional,— 
that  Is,  to  a  third  person,  with  directions  to 
keep  it  till  some  condition  Is  performed  by  the 
grantee.  In  the  first  case,  the  title  presently 
passes,  but  in  the  second  case,  the  Instrument 
Is  an  escrow,  and  no  title  passes  until  the  con- 
dition is  performed,  and,  generally,  until  the 
second  delivery  of  the  deed.  Fitch  v.  Bunch, 
SO  Cal.  208. 

Where  one  executes  a  deed  conveying  all  his 
real  estate  to  his  children,  and  puts  it  into  the 
hands  of  s  third  person  to  be  delivered  to  them 
on  his  death,  and  the  deed  Is  so  delivered  after 
his  death,  the  Instrument  Is  a  deed  taking  ef- 
fect from  Its  delivery  to  the  depositary,  and  not 
•  testamentary  disposition.  The  court  said 
that  it  was  not  meant  that  the  deed  was  con- 
summate, but  that  It  was  efficacious  to  the  pas- 
sage of  the  interests  conveyed  where  It  was  de- 
livered to  the  trustee  or  agent.  It  was  held 
that  the  deed  was  good  as  against  the  claim  of 
dower  of  the  widow  of  the  grantor.  Stewart  v. 
Stewart,  5  Conn.  320. 

'  The  delivery  of  a  deed,  In  a  legal  sense,  con- 
sists In  the  transfer  of  the  possession  and  do- 
minion, and  It  Is  complete  at  the  moment  when 
the  deed  Is  In  the  hands,  or  power,  of  the 
Srantec,  with  the  consent  of  the  grantor,  and 
with  his  Intent  that  it  shall  operate  and  Inure 
■as  a  muniment  of  title  to  the  grantee.  The 
grantee's  presence  is  not  necessary.  It  is  suf- 
ficient that  the  deed  goes  out  of  the  hands,  or 
control,  of  the  grantor,  with  his  Intent  that 
it  shall  go  to  those  of  the  grantee,  and  that  It 
ultimately  does  so.  It  matters  not  though  the 
grantor  be  dead  at  the  time  when  the  deed 
reaches  the  hands  of  the  grantee,  If  It  was 
previously  left  with  a  third  person  for  his  use. 
O'Neal  v.  Brown,  67  Oa.  707. 

Bryan  v.  Wash,  7  111.  557,  referring  to  Ver- 
plank  v.  Sterry,  12  Johns.  536 ;  Belden  v.  Car- 
ter, 4  Day.  66,  4  Am.  Dec.  185;  Wheelwright  v. 
Wheelwright,  2  Mass.  447,  8  Am.  Dec.  66,  and 
other  cases,  says,  with  apparent  approval  of 
the  position,  these  cases  show  that  the  deed 
takes  effect  from  the  first  delivery,  no  matter 
when  it  comes  to  the  hands  of  the  grantee,  or 
even  if  It  never  does. 

'  Where  a  grantor  delivers  a  deed  to  a  stranger 
with  Instructions  to  the  latter  to  deliver  It  to 
the  grantee,  thus  putting  it  beyond  his  control, 
for  the  express  purpose  of  having  it  take  effect 
as  a  deed,  and  the  grantee,  when  apprised  of 
the  arrangement,  approves  of  and  sanctions  it 
by  promising  soon  to  call  for  the  deed, — this 
constitutes  In  law  a  delivery  and  acceptance  of 
the  deed,  and  from  that  time  the  title  is  vested 
In  the  grantee.  Thenceforth  the  stranger  holds 
the  deed,  not  as  agent  of  the  grantor,  but  of 
the  grantee  alone.     Bennett  v.  Waller,  23  111. 

07. 

In  Kingsbury  v.  Burnslde,  58  111.  810,  11  Am. 
Rep.  67,  the  grantors,  after  executing  the  deed, 
sent  It  to  a  stranger,  without  the  knowledge  or 
assent  of  the  grantee,  with  the  simple  direction 
to  have  It  recorded.  It  was  placed  on  file  and 
there  remained  until  after  the  death  of  the 
grantee.  The  grantee  learned  of  the  deed  be- 
fore his  death  and  accepted  it.  The  question 
as  to  the  time  the  deed  became  effective,  how- 
ever, was  important,  it  appearing  that,  un- 
der the  circumstances,  if  the  deed  did  not  take 
effect  until  the  time  of  the  actual  acceptance,  It 
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would  be  subject  to  a  trust  In  favor  of  one  of 
the  grantors,  but  that  If  It  went  into  effect  as 
s->on  as  it  was  delivered  to  the  third  person,  or 
aa  soon  as  It  was  recorded,  It  would  not  be  sub- 
ject to  the  trust.  Tne  court  held  *hat  It  did 
not  become  effective  until  actual  acceptance. 
The  delivery  to  the  third  person  was  disposed 
of  upon  the  ground  that  he  was  a  mere  medium 
through  which  the  deed  was  to  pass  to  the 
hands  of  the  recorder.  With  reference  to  the 
recording.  It  Is  said  that  the  act  of  recording  a 
deed  cannot  amount  to  a  delivery  when  there 
does  not  appear  to  be  aa  assent  or  knowledge  by 
the  grantee  of  the  act. 

The  delivery  of  a  deed  to  a  third  party,  to 
be  retained  until  the  death  of  the  grantor  and 
then  to  be  delivered  to  the  grantee.  Is  not  aa 
absolute  delivery,  and  will  not  operate  to  give 
to  the  grantee  any  Immediate  rights  or  Inter- 
ests In  the  premises,  but  will  be  good  to  pass 
the  title,  at  the  grantor's  death,  to  the  grantee 
or  her  heirs.  Stone  v.  Duvall,  77  Hi.  475. 
This  case  regards  an  Instrument  delivered  un- 
der such  circumstances  as  an  escrow,  which  will 
not  take  effect  until  the  grantor's  death.  The 
controversy  was  between  the  grantor  who 
sought  to  set  aside  the  deed,  and  the  heirs  of 
the  grantee.  The  court  said  that  the  grantee 
was  probably  not  aware  of  the  existence  of  the 
deed  for  a  considerable  time  after  Its  delivery 
to  the  third  person.  If  It  over  came  to  her 
knowledge. 

Where  a  grantor  makes  a  deed  and  delivers 
It  to  a  third  person  to  hold  until  his  death,  and 
then  delivers  it  to  the  grantee,  and  parts  with 
all  control  over  It,  and  reserves  no  right  to  re- 
call the  deed  or  alter  Its  provisions,  the  deliv- 
ery will  be  effective,  and  the  grantee,  on  the 
death  of  the  grantor,  will  succeed  to  the  title. 
Although  the  delivery  of  the  deed  to  such  third 
person  to  be  retained  until  the  death  of  the 
grantor,  and  then  to  be  delivered  to  the  grantee, 
is  not  an  absolute  delivery  so  as  to  vest  an  im- 
mediate estate  In  the  land,  yet  It  will  be  good 
to  pass  the  title  at  the  grantor's  death  to  the 
grantee,  or  his  heirs.  Walter  v.  Way,  170  HI. 
00,  48  N.  B.  421. 

In  Hockett  v.  Jones,  70  Ind.  227,  It  was  held 
that  an  agreement  by  a  discharged  bankrupt* 
binding  himself  and  his  personal  representatives 
to  pay  a  creditor  an  Indebtedness  barred  by  his 
discharge,  was  sufficiently  delivered,  It  appear- 
ing that  it  was  given  to  a  third  person  with  di- 
rections to  hold  the  same  until  the  maker's 
death,  and  then  to  be  delivered  to  the  creditor, 
notwithstanding  that  the  latter  had  no  knowl- 
edge of  the  existence  of  the  agreement  until 
after  the  maker's  death  and  the  delivery  of  the 
agreement  to  him.  The  court  said  that  tt  did 
not  regard  the  depositary  as  the  agent  of  the 
maker,  but  rather  as  the  agent  of  the  creditor, 
and  that  when  he  consented  to  receive  the  In- 
strument and  deliver  It  to  the  latter  upon  the 
death  of  the  maker,-  he  undertook  to  act  In  that 
behalf  as  trustee  for  the  creditor,  and  that  the 
latter  ratified  the  agency  by  receiving  the  in- 
strument from  him.  The  controversy  In  this 
case  arose  between  the  creditor  and  the  personal 
representatives  of  the  maker  of  the  Instrument. 

In  Squires  v.  Summers,  85  Ind.  252,  the  court 
says,  citing  8tewart  v.  Weed,  11  Ind.  92,  that 
when  a  deed  Is  delivered  to  a  third  person  for 
the  use  of  the  grantee,  It  will  take  effect  from 
the  Instant  of  such  delivery,  If  the  grantor 
parts  with  all  control  over  the  instrument.  In 
this  case,  however,  as  to  the  time  when  the  deed 
took  effect  was  not  Important,  as  the  contro- 
versy was  between  the  heirs  and  the  grantee. 

In  Smiley  v.  Smiley.  114  Ind.  258,  16  N.  B. 
585,  the  doctrine  that  a  deed  delivered  to  a 
third  person  to  be  delivered  to  the  grantee  after 
the  grantor's  death  takes  effect  as  of  the  data 
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of  the  flnrt  delivery  was  applied  for  the  purpose 
of  defeating  a  claim  of  dower  In  the  property 
conveyed,  made  by  the  grantor's  widow,  whom 
he  married  between  the  dates  of  the  first  and 
second  delivery.  In  this  case  the  court  at- 
tached Importance  to  the  fact  that  the  widow 
was  advised  before  the  marriage  that  the 
grantor  did  not  own  the  land  In  question, 
though  It  was  not  decided  that  the  result  would 
have  been  otherwise  If  she  had  not  bean  so  in- 
formed. 

Where  a  grantor  executes  a  deed  and  delivers 
It  to  a  third  person,  parting  with  all  dominion 
over  it,  and  reserving  no  right  to  recall  it  or 
alter  its  provisions,  to  hold  until  his  death  and 
then  deliver  the  same  to  the  grantee,  the  de- 
livery Is  effectual,  and  the  grantee,  on  the  death 
of  the  grantor,  succeeds  to  the  title.  Stout  v. 
Bayl,  146  Ind.  379,  40  N.  E.  515. 

In  Wu  ester  v.  Folin,  60  Kan.  834,  56  Pac 
400,  a  delivery  of  a  deed  to  a  third  person  to  be 
delivered  to  the  grantee,  who  was  the  grantor's 
niece,  after  his  death,  was  upheld  as  against  a 
devisee  of  the  property  under  a  will  executed  by 
the  grantor  after  such  delivery  to  the  third  per- 
son, but  before  knowledge  or  acceptance  of  the 
deed  by  the  grantee.  In  this  case  the  grantee 
did  not  know  of  the  deed  until  after  the  grant- 
or's death.  The  court  said  the  delivery  was 
deemed  to  be  complete,  and  the  acceptance  to 
take  effect  from  the  original  delivery  to  the 
third  person  for  the  use  of  the  grantee. 

Where  a  debtor  executes  and  records  chattel 
mortgages  to  different  creditors  at  the  same 
time,  they  will  rank,  as  between  themselves,  in 
the  order  in  which  they  are  accepted  by  the 
several  mortgagees.  Oxnard  v.  Blake,  46  Me. 
602. 

If  a  grantor  delivers  any  writing  as  his  deed 
to  a  third  person,  to  be  delivered  over  by  blm 
to  the  grantee  on  some  future  event,  it  Is  the 
grantor's  deed  presently,  and  the  third  person 
Is  a  trustee  of  it  for  the  grantee;  and  If  the 
latter  obtains  the  writing  from  the  trustee  be- 
fore the  event  happens,  It  Is  the  deed  of  the 
grantor  and  he  cannot  avoid  It  by  plea  of  now 
eat  factum,  whether  generally  or  specially 
pleaded.  But  If  the  grantor  makes  a  writing, 
and  seals  It  and  delivers  it  to  a  third  person 
as  his  writing  or  escrow,  to  be  by  him  delivered 
to  the  grantee,  upon  some  future  event,  as  his, 
the  grantor's,  deed,  and  It  be  delivered  to  the 
grantee  accordingly,  It  Is  not  the  grantor's 
deed  until  the  second  delivery ;  and  If  the 
grantee  obtains  possession  of  It  before  the  event 
happens,  yet  It  Is  not  the  grantor's  deed,  and 
he  may  avoid  It  by  pleading  non  est  factum. 
Wheelwright  v.  Wheelwright,  2  Mass.  452,  8 
Am.  Dec.  66. 

A  writing  delivered  to  a  stranger  for  the  use 
and  benefit  of  the  grantee,  to  have  effect  after 
a  certain  event,  or  the  performance  of  some 
condition,  may  be  delivered  either  as  a  deed  or 
as  an  escrow.  Batch  v.  Hatch,  9  Mass.  307,  6 
Am.  Dec.  67. 

A  covenant  by  a  resident  of  one  state  to  con- 
vey certain  lands  In  that  state  to  a  resident  of 
another  state  before  a  day  named,  Is  sufficiently 
performed  where,  In  pursuance  of  a  verbal 
agreement  of  the  parties  that  the  covenantor 
should  record  the  deed  before  sending  It  to  the 
covenantee,  but  so  as  to  have  It  In  the  city  of 
the  latter's  residence  before  the  day  named  In 
the  covenant,  the  former  recorded  the  deed  be- 
fore that  day,  notwithstanding  that  It  did  not 
reach  the  letter's  residence  until  after  that  day. 
Shaw  v.  Hay  ward,  7  Cnsh.  170.  The  decision 
Is  on  the  ground  that  the  delivery  was  complete, 
and  that  the  title  passed  as  soon  as  the  deed 
was  delivered  for  record;  and  that  the  agree- 
ment with  reference  to  transmission  to  the  resi- 
dence of  the  covenantee  was  separate  and  collat- 
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eral,  and  its  violation  was  no  breach  of  the 
covenant. 

Until  a  deed  is  accepted  by  the  grantee,  the 
title  to  the  estate  does  not  pass  out  of  the 
grantor,  for  no  man  can  make  another  his 
grantee  without  his  consent,  and  a  deed  made  to 
a  man  with  all  requisite  formalities,  and  even 
entered  in  the  public  registry,  will  be  null  if 
not  afterwards  accepted  by  the  grantee.  But  If 
the  latter  afterwards  assents  to  the  conveyance. 
It  will  be  good  to  pass  the  title  to  him  unless 
some  other  circumstances  shall  be  shown  to  ren- 
der it  invalid.  Harrison  v.  Phillips  Academy, 
12  Mass.  456. 

A  delivery  of  a  deed  by  the  grantor  to  the 
register  of  deeds  to  be  recorded  for  the  use  of 
the  grantee,  and  the  grantee's  subsequent  as- 
sent to  the  same,  constitute  a  sufficient  delivery 
from  the  time  of  such  assent.  Cowell  v.  Dag- 
gett, 97  Mass.  434. 

Where  the  facts  show  that  It  was  the  Inten- 
tion of  a  grantor,  at  the  time  he  delivered  a 
deed  to  a  third  person,  to  deliver  it  for  the 
grantees  absolutely,  and  not  as  an  escrow,  and 
the  third  person  so  received  It  and  kept  It  till 
delivered  by  him  to  the  grantees,  though  the 
grantor  had  died  in  the  meantime,  the  deed  took 
effect  and  vested  the  estate  thereby  conveyed  In 
the  grantees  from  the  delivery  to  the  third  per- 
son ;  and  the  grantees  may  maintain  an  action 
against  the  executor  of  the  grantor  upon  a  cove- 
nant contained  in  the  deed.  Mather  v.  Corliss, 
103  Mass.  568.  In  this  case  the  grantees  knew 
that  a  deed  was  contemplated,  but  did  not  know 
that  it  had  been  executed  until  after  the  grant- 
or's death. 

A  deed  which  Is  put  Into  the  hands  of  a 
third  person  to  be  delivered  to  the  grantee  upon 
the  bsppenlng  of  some  future  event,  but  where 
no  conditions  are  to  be  performed,  Is  not  an  es- 
crow or  conditional  deed.  Its  delivery  Is  not 
dependent  upon  any  condition  to  be  performed, 
but  It  is  a  valid  deed  from  the  beginning,  and 
the  holder  Is  but  a  trustee  or  agent  for  tbe 
grantee.  In  such  a  case  the  grantor  has  parted 
with  all  control  over  the  deed.  Cook  v.  Brown* 
34  N.  H.  460. 

In  Hathaway  v.  Payne,  84  N.  T.  92,  the  ques- 
tion as  to  when  a  deed  delivered  to  a  third  per- 
son to  be  delivered  to  the  grantee  after  the 
grantor's  death  took  effect  became  Involved  In 
determining  the  validity  of  a  reservation  of  cer- 
tain timber  rights  In  a  reconveyance  from  such 
grantee  to  the  grantor  during  the  latter's  life- 
time, it  being  contended  that,  unless  the  title 
had  passed  to  the  grantee  at  the  time  of  the  re- 
conveyance by  him,  the  reservation  was  invalid. 
The  opinion  of  Potter,  J.,  takes  the  view  that 
the  title  passed  to  the  grantee  as  soon  as  the 
deed  was  delivered  to  the  third  person.  The 
opinion  of  Denlo,  Ch.  J.,  while  It  admits  that 
a  deed  may  be  delivered  to  a  third  person  with 
Instructions  to  be  finally  delivered  to  the 
grantee  after  the  death  of  the  grantor,  holds 
that  no  title  passes  until  tbe  final  delivery,  and 
that  then  and  thereafter  the  title  is,  by  rela- 
tion, deemed  to  have  vested  as  of  the  time  of 
the  first  delivery  to  the  third  person.  It  Is 
difficult  to  determine  from  the  report  of  the 
case  whether  the  majority  of  the  court  con- 
curred with  the  former,  or  with  the  latter, 
opinion  on  this  point.  In  preparing  the  head- 
notes.  It  was  evidently  assumed  that  the  major* 
ity  concurred  with  the  former  opinion. 

If  a  deed  Is  delivered  to  a  third  person  with 
instructions  to  be  finally  delivered  to  the 
grantee  upon  the  grantor's  death,  the  title  will 
be  deemed  to  have  vested  In  the  grantee  at  the 
time  of  the  original  delivery  to  the  third  per- 
son, and  the  deed  will  take  precedence  of  a  will 
executed  by  the  grantor  after  such  delivery  to 
the  third  person.  If  the  grantor  intended  to 
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part  with  all  control  over  the  deed  at  the  time 
of  delivery  to  such  third  person.  Ranken  ▼. 
Donovan,  46  App.  DIt.  225,  61  N.  Y.  6upp.  542, 
Affirmed  In  60  N.  E.  1110. 

Where  a  deed  conveying  real  property  4*3 
praitenti  la  executed  and  delivered  to  a  third 
party  In  escrow,  with  Intent  that  It  ahall  be 
delivered  to  the  grantee  upon  the  death  of  the 
grantor,  It  Is  a  valid  and  effectual  conveyance, 
taking  effect  from  the  time  of  auch  death. 
Nottbeck  t.  Wilks,  4  Abb.  Pr.  315. 

A  delivery  of  a  deed  to  a  third  person  for 
the  use  of  the  grantee  makes  it  effectual  from 
the  Inatant  of  such  delivery,  although  the  per- 
son Is  not  the  agent  of,  but  a  stranger  to,  the 
grantee,  provided  the  grantee  assents  to  It. 
Wesson  v.  Stephens,  87  N.  C.  (2  Ired.  Bq.)  557. 

Where  a  deed  is  delivered  to  a  third  person 
with  the  express  and  unqualified  direction  to 
keep  It  In  hla  possession  aa  long  as  the  grantor 
lives,  and  to  deliver  it  to  the  grantee  after  the 
grantor's  death,  the  deed  operates  aa  a  deed  in 
praftenti,  and  Tests  the  title  in  the  grantee,  as 
of  the  date  of  the  delivery  to  the  third  person ; 
and  If  the  grantee  dies  before  the  grantor,  the 
title  Tested  in  him  will  pass  to  his  heirs. 
Pence  T.  Blackford,  11  Ohio  C.  C.  204. 

When  a  deed  is  delivered  to  a  third  person  to 
be  delivered  to  the  grantees  after  the  grantor's 
death,  the  second  delivery  relates  back  to  the 
first,  and  an  award  of  damages  for  the  condem- 
nation of  a  part  of  the  land,  after  the  execution 
of  the  deeds,  but  before  the  grantor's  death,  be- 
longs to  the  grantees,  rather  than  to  the  per- 
sonal relatives  of  the  grantor.  Gelsinger's  Es- 
tate, 11  Pa,  Co.  Ct.  168. 

In  Morrow  t.  Alexander,  24  N.  C.  (2  Ired. 
L.)  888,  a  deed  of  gift  of  a  slave  waa  executed 
by  a  father  in  8outh  Carolina  to  hla  daughter 
In  North  Carolina,  and  delivered  to  a  third  per- 
son with  directions  to  deliver  it  to  the  donee. 
The  latter  delivered  It  to  the  donee  at  her  res- 
idence In  North  Carolina.  It  waa  held  that  the 
Instrument  was  executed  and  delivered  in 
South  Carolina  so  aa  to  become  a  complete  deed 
there,  and  was  accordingly  governed  by  the 
laws  of  that  state.  The  donee  in  this  case  waa 
an  adult.  It  does  not  appear  whether  or  not 
she  knew  of  the  deed  before  its  delivery  to  her 
in  North  Carolina. 

Where  the  grantor,  with  the  Intention  of 
parting  with  all  control  and  dominion  over  the 
deed,  places  It  in  the  hands  of  a  third  person  to 
be  recorded  after  his  death,  It  Is  a  good  deliv- 
ery, and  the  deed  takes  effect  as  of  the  time  of 
,  the  delivery  to  the  third  person.  Payne  v. 
Hallgarth,  33  Or.  430,  54  Pac.  162. 

In  Kemp  v.  Walker,  16  Ohio,  118,  It  was  held 
that  where  a  deed  waa  executed  and  placed  on 
record  by  the  grantor,  and  was  subsequently 
delivered  to  the  grantee  by  the  recorder  at  the 
direction  of  the  grantor,  there  was  an  actual 
delivery  of  the  deed  so  that  it  would  take  effect 
at  least  from  the  time  of  auch  actual  delivery, 
whether  It  would  take  effect  from  delivery  to 
the  recorder  or  not. 

Where  a  grantor  delivers  a  writing  as  his 
deed  to  a  third  person  to  be  delivered  to  the 
grantee  at  his  death,  or  on  some  other  future 
event.  It  Is  the  grantor's  deed  presently,  and 
the  depositary  becomes  a  trustee  of  the  grantee. 
Ball  v.  Foreman,  37  Ohio  St.  132. 

A  delivery  of  a  bond  to  a  stranger  for  the 
use  of  the  obligee,  who  afterwards  manifests 
his  acceptance  of  it  by  maintaining  an  action 
thereon,  takes  effect  from  the  time  of  the  deliv- 
ery to  the  stranger.  Goodrum  t.  Carroll,  2 
Humph.  400  87  Am.  Dec.  664. 

Delivery  of  a  deed  to  a  third  person  to  be  de- 
livered to  the  grantee  after  the  grantor's  death 
is  a  sufficient  delivery, — at  least  for  the  purpose 
of  making  the  deed  operative  upon  the  grantor's 
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death,  If  not  before.  Studebaker  Bros.  Mfg. 
Co.  t.  Hunt  (Tex.  Civ.  App.)  38  8.  W.  1134. 

An  obvious  distinction  exists  between  the 
case  of  delivering  a  deed  to  a  third  person 
without  restrictions  and  simply  for  the  use  oC 
the  grantee,  and  a  delivery  to  such  third  person 
upon  some  condition  or  with  restrictions.  In 
the  former  case,  the  depositary  will  be  deemed 
a  trustee  or  agent  for  the  grantee  alone ;  and 
as  the  assent  of  the  grantee  will  be  presumed 
until  he  dissents,  the  deed  takes  full  effect  be- 
tween the  parties  immediately.  But  in  the  lat- 
ter case,  the  operation  of  the  deed  is  usually 
suspended  until  the  condition  is  performed,  or 
the  restriction  removed.  Ladd  v.  Ladd,  14 
Vt.  185.  In  thia  case  the  deed  was  delivered 
to  a  third  person  to  be  delivered  to  the  grantee 
after  the  grantor's  death.  The  court  held  that 
the  case  fell  within  the  latter  category,  and 
that,  in  the  absence  of  any  express  declaration 
Indicating  an  intention  on  the  part  of  the 
grantor  that  the  Instrument  should  take  Im- 
mediate effect  aa  a  deed,  or  at  least  Importing 
a  waiver  of  all  right  or  design  to  control  its 
operation.  It  would  not  take  effect  until  the 
grantor's  death.  It  was  then  held  that,  aa 
against  the  heirs,  the  fiction  of  a  relation  back 
to  the  first  delivery  would  be  indulged,  but  not 
as  against  the  wife's  claim  of  dower. 

When  a  deed  Is  delivered  to  a  third  person  to 
be  delivered  to  the  grantee  upon  the  happening 
of  an  event  which  is  sure  to  occur,  e.  g.,  the 
grantor'a  death,  without  any  reservation  by  the 
grantor  of  the  right  to  control  It,  the  assent  of 
the  grantee  having  been  given,  the  grantor'a  au- 
thority over  the  deed  and  all  hia  right  to  possess 
or  control  It,  are  forever  gone  the  moment  the 
first  delivery  is  made,  or  when  the  deed  is 
placed  in  the  hands  of  the  third  person.  As 
to  the  grantor,  the  delivery  is  absolute  and 
final,  and  so  Is  his  conveyance  of  the  land,  the 
title  to  which  passes  at  once  to  the  grantee, 
qualified  only  by  the  right  of  the  grantor  to  use 
and  occupy,  or  take  and  receive  the  rents  and 
profits  during  his  life,  or  until  the  event  shall 
have  happened  upon  which  the  second  delivery 
is  to  be  made.  The  grantor  In  such  a  case 
converts  his  estate  into  a  life  tenancy,  and 
makes  himself  the  tenant  of  the  grantee. 
These  conclusions  result  unavoidably  from  the 
certainty  of  the  event  upon  which  the  second 
delivery  is  made  to  depend,  and  from  the  im- 
possibility, under  the  circumstances,  that  the 
grantor  will  ever  be  able  to  recall  or  repossess 
himself  of  the  deed.  He  delivers  the  writing, 
therefore,  as  his  deed,  always  so  to  remain  and 
never  to  return  to  him,  and  it  becomes  presently 
operative,  and  the  title  Tests  immediately  in  the 
grantee.  Prutsman  v.  Baker,  30  Wis.  644,  11 
Am.  Rep.  592.  It  will  be  observed  that  the 
statement  that  the  grantor's  authority  over 
the  deed  is  gone  the  moment  delivery  Is  made  to 
the  third  person,  is  made  on  the  assumption 
that  the  grantee  has  assented  (meaning  un- 
doubtedly actual  assent).  The  opinion  unfor- 
tunately does  not  discuss  the  question  on  the 
assumption  that  the  grantee  remains  in  Ignor- 
ance of  the  deed  until  after  the  grantor's  death. 

Where  a  deed  Is  duly  executed  and  delivered 
by  the  grantor  to  a  depositary  In  the  presence 
of  the  grantee  and  without  any  reservation  of 
control,  with  the  intention  and  understanding 
that  such  depositary  Is  to  retain  the  custody 
thereof  until  the  grantor's  death,  and  then  de- 
liver the  same  to  the  grantee,  it  Is  such  grant- 
or's deed  in  praventi  from  the  time  of  such  de- 
posit, and  such  depositary  thereby  becomes  the 
trustee  of  the  grantee.  Albright  t.  Albright, 
70  Wis.  533,  36  N.  W.  254. 

In  Alford  v.  Lea.  2  Leon.  Ill,  Cro.  Ells,  pt 
1,  p.  54.  it  was  held  that  the  condition  of  an 
award  requiring  a  release  to  be  delivered  before 


1900. 


Muireo  v.  Bowles 


008 


the  feast  of  St.  Peter  was  sufficiently  compiled 
with  by  a  delivery  to  a  third  person  to  the  use 
of  the  releasee  without  the  latter's  assent  or 
knowledge,  on  the  eve  of  the  feast  day,  notwith- 
standing that  the  releasee,  when  he  heard  of  It, 
■disagreed  to  It. 

If  A  makes  an  obligation  to  B,  and  delivers 
U  to  C  to  the  use  of  B,  this  Is  a  deed  of  A  pres- 
ently ;  but  If  C  offers  It  to  B,  B  may  refuse  it 
in  pais,  and  thereby  the  obligation  will  lose  Its 
force  (but  perhaps  In  such  case,  A  In  an  action 
brought  on  this  obligation,  cannot  plead  non  est 
factum  because  It  was  once  his  deed).  Butler 
4  Baker's  Case,  3  Coke,  266. 

In  Taw  v.  Bury,  And.  4,  2  Dyer,  167b,  It 
was  held  that  where  A  delivers  a  bond  to  B  to 
deliver  as  his  deed  to  C,  and  C  refuses  to  re- 
ceive It,  but  B  leaves  It,  a  plea  of  non  ett  factum 
In  an  action  on  the  bond  is  bad.  The  decision 
Is  upon  the  ground  that  by  the  first  delivery  the 
bond  was  good,  and  was  In  law  the  bond  of  A 
before  any  delivery  over  to  C,  and  that  the  re- 
fusal of  C  could  not  undo  It  as  the  bond  of  A 
from  the  beginning. 

If  a  bond  Is  delivered  to  another  for  the  use 
of  the  obligee,  and  it  is  tendered  to  him  and 
lie  refuses  It,  the  delivery  has  lost  Its  force,  and 
the  obligee  can  never  after  agree  to  it,  and, 
therefore,  the  obligor  may  say  it  is  not  his  deed. 
Whelpdale's  Case,  5  Coke,  119  b. 

e.  Right  of  the  grantor  to  revoke. 

See  also  Hale  v.  Joslin,  134  Mass.  310,  tupra, 
II.  b,  2,  b,  (2). 

It  having  been  shown  In  I.  b,  2,  a,  and  6, 
that  the  parting  by  the  grantor  with  all  domin- 
ion and  control  over  the  deed  Is  a  requisite  of 
this  mode  of  delivery.  It  follows  that  If  the  con- 
ditions are  such  as  to  uphold  a  delivery,  in  the 
absence  of  any  attempt  by  the  grantor  to  re- 
voke the  Instrument,  no  such  attempt  can  op- 
erate to  defeat  a  delivery ;  and  It  has  been  so 
held. 

Arrlngton  v.  Arrlngton,  122  Ala.  510,  26  So. 
152,  did  not  expressly  involve  the  question  of 
the  grantor's  right  to  recall ;  but  the  court  said 
that  It  would  be  beyond  the  grantor's  power  to 
recall. 

Where  one  executes  a  deed,  and  delivers  It  to 
third  person  with  Instructions  not  to  record  It, 
but  to  deliver  It  to  the  grantees  upon  his  (the 
grantor's)  death,  delivery  to  the  grantees  is  ef- 
fected ;  and  the  grantor  cannot  recall  the  deed, 
nor  alter  Its  provisions  during  his  lifetime. 
Bury  v.  Toung,  98  Cal.  446,  33  Pac.  338. 

In  Issltt  v.  Dewey,  47  Neb.  196,  66  N.  W.  288, 
a  mother,  after  executing  a  deed  to  her  son, 
and  voluntarily  placing  the  same  upon  record 
for  the  purpose  and  with  the  Intent  of  passing 
title  to  the  grantee,  brought  an  action  to  have 
the  same  canceled  and  set  aside,  but  such  re- 
lief was  denied  upon  the  ground  that  the  title 
had  passed  to  the  grantee. 

Where  a  mother  executed  a  deed  of  property 
to  her  minor  daughter,  and  delivered  the  same 
to  a  third  person  for  the  use  and  benefit  of  the 
grantee,  without  any  reservation  of  control, 
with  instructions  to  keep  It  until  after  the 
grantor's  death,  and  then  to  place  it  upon  rec- 
ord, the  delivery  to  the  third  person  was  suffi- 
cient to  pass  the  title  to  the  property  to  the 
grantee  as  of  the  date  of  such  delivery ;  and 
the  fact  that  after  such  delivery  the  custodian 
took  the  deed  to  the  grantor  and  put  It  In  a  box 
where  she  kept  her  papers,  but  not  with  the  In- 
tention of  surrendering  the  deed,  did  not  defeat 
the  delivery.  The  title  having  once  passed,  It 
could  not  be  devested  In  that  way.  Brown  v. 
Westerneld,  47  Neb.  399,  66  N.  W.  439. 

Where  a  purchaser  of  land,  having  procured 
the  execution  of  a  deed  to  his  son,  has  the  deed 
delivered  to  himself,  and  retains  it,  the  title 
54  L.  R.  A. 


passes  Immediately  from  the  grantor  to  the 
grantee,  notwithstanding  that  the  latter  Is  Ig- 
norant of  its  existence;  and  the  purchaser  can- 
not, after  the  death  of  the  son  without  ever 
having  known  of  the  deed,  affect  the  title  by  de- 
stroying the  deed  and  procuring  the  execution 
of  a  new  one  by  the  vendor  to  a  third  person. 
Everett  v.  Everett,  48  N.  Y.  218. 

If  a  grantor  delivers  deeds  to  third  persons 
with  instructions  to  deliver  the  same  to  the 
grantees  after  his  (the  grantor's)  death,  or 
sooner  if  the  latter  should  so  direct,  with  the 
Intention  that  the  deed  shall  take  effect  and  op- 
erate as  his  deed  presently  and  Irrevocably,  he 
cannot  revoke  or  reclaim  the  deed  without  the 
consent  of  the  grantee.  Brown  v.  Austen,  85 
Barb.  341. 

In  Ellington  v.  Currle,  40  N.  C.  (5  Ired.  Eq.) 
21,  It  was  held  that  a  delivery  of  a  deed  of  gift 
of  slaves  from  a  father  to  his  Infant  children 
was  shown  by  a  bill  by  the  donor's  heirs  seek- 
ing to  recover  the  slaves  from  the  donees,  al- 
leging that  the  father  executed  the  deeds  by 
signing  and  sealing  them,  and  had  them  attested 
and  caused  them  to  be  registered,  notwith- 
standing that  it  also  alleges  that  the  deeds 
were  not  Intended  to  operate  between  the  par- 
ties, but  only  to  hinder  creditors,  and  that 
neither  of  the  deeds  has  been  found  among  the 
papers  of  the  donor,  or  elsewhere,  since  his 
death.  The  court  says  that  the  subsequent 
loss  or  destruction  of  the  deeds  did  not  affect 
their  operation  so  as  to  vest  the  slaves  again 
In  the  father,  and  that  a  deed  to  hinder  cred- 
itors will  only  be  declared  Invalid  at  the  In- 
stance of  creditors,  and  Is  good  as  against  the 
grantor  and  those  claiming  under  blm. 

The  principle  Is  that  when  the  maker  of  a 
deed  delivers  it  to  some  third  party  for  the 
grantee,  parting  with  the  possession  of  It,  with- 
out any  condition  or  any  direction  to  hold  It 
for  him,  and  without  In  any  way  reserving  the 
right  to  repossess  It,  the  delivery  is  complete 
and  the  title  passes  at  once,  although  the 
grantee  may  be  ignorant  of  the  facts,  and  no 
subsequent  act  of  the  grantor,  or  anyone  else, 
can  defeat  the  effect  of  such  delivery.  Rob- 
bins  v.  Rascoe,  120  N.  C.  79,  38  L.  R.  A.  238, 
26  S.  E.  807. 

Where  one  executes  a  deed  of  gift  to  his 
daughter,  and  delivers  it  to  a  third  person  to 
be  delivered  to  the  grantee  thirty  days  after  his 
death,  and  receives  from  the  depositary  a  re- 
ceipt to  that  effect,  which  receipt  is  delivered 
to  the  grantee,  who  accepts  it,  the  depositary 
becomes  the  trustee  of  the  grantee,  and  the  es- 
tate passes  at  once  to  her,  and  the  subsequent 
destruction  of  the  deed  by  the  grantor,  with- 
out her  knowledge  and  consent,  Is  wrongful, 
and  does  not  have  the  effect  of  reinvesting  the 
title  in  him,  or  of  defeating  the  title  In  her. 
Chambers  v.  8tewart,  2  Ohio  N.  P.  287. 

In  Meeks  v.  8tlllwell,  64  Ohio  St.  541,  44  N. 
E.  267,  a  husband  Joined  with  his  wife  In  the 
execution,  to  an  Infant  child,  of  the  deed  of 
a  homestead,  the  title  to  which  was  In  the 
wife.  The  wife  subsequently,  during  her  last 
Illness,  handed  the  deed  to  her  attorney,  with 
directions  to  place  it  on  record  for  the  grantee. 
A  few  days  afterward,  and  while  the  deed  was 
still  In  the  hands  of  the  attorney,  she  inserted 
therein  a  reservation  of  a  homestead  right  in 
favor  of  her  husband.  The  court  held  that 
even  on  the  assumption  that  the  delivery  to 
the  attorney  was  for  the  benefit  of  the  Infant, 
and  that  the  wife  had  no  power  to  recall  or 
revoke  the  deed,  yet  the  donee,  in  face  of  the 
reservation  appearing  in  the  deed,  could  not 
prevail  without  a  reformation  of  the  Instru- 
ment, and  that  a  court  of  equity  would  not, 
under  the  circumstances,  reform  the  deed  m 
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at  to  make  It  operate  contrary  to  the  intention 
of  the  donor. 

f.  Right*  of  third  per&on*. 

Bee  also   Brown   t.   Austen,   86   Barb.   841, 
supra,  II.  b,  2,  b,  (1). 

It  would  teem  that  the  right  of  third  pertooa 
(except  persona  whose  rights  are  not  superior 
to  those  of  the  grantor,  t.  g.,  non-Men  creditors, 
personal   representatives,   heirs  or  devisees  of 
the  grantor)  intervening  between  the  time  the 
deed  was  delivered  to  the  third  person,  or  was 
recorded,  and  the  time  it  actually  came  to  the 
knowledge  of  the  grantee  and  was  accepted  by 
him,   should   depend  upon   which   of   the  two 
theories,  relation  back  or  presumed  acceptance, 
the  court  adopts.     If  the  theory  of  presumed 
acceptance  is  adopted  in  Its  full  force,  as  de- 
clared in  Thompson  v.  Leach,  2  Vent.  198,  supra, 
II.  c,  2,  o,  (1),  it  would  seem,  since  that  theory 
places  the  title  Immediately  in  the  grantee,  the 
logical    consequence    would   be   that   the   deed 
would  be  superior  to  all  such  Intervening  rights. 
While,  on  the  other  hand,  if  the  theory  of  re- 
lation back  la  adopted,  such  Intervening  rights 
should  prevail,  because,  relation  back  being  a 
mere  fiction,  it  will  not  be  Indulged  for  the  pur- 
pose of  defeating  the  rights  of  third  persons 
which  have  vested  before  the  event  (actual  ac- 
ceptance)   upon    which    It   Is    based.    On    the 
other  hand,  according  to  the  theory  of  presumed 
acceptance,  the  title  vests  in  the  grantee  before 
the  rights  of  the  third  person  have  attached, 
and  it  is,  therefore,  not  a  matter  of  disturbing 
vested  rights.     Practically,  however,    the    ma- 
jority of  the  cases,  without  reference  to  which 
of  these  two  theories  is  adopted,  hold  that  the 
deed  Is  subordinate  to  such  intervening  rights 
of  third  persons  as  are  superior  to  those  of  the 
grantor    himself.     In    some    cases    the    courts 
seem  to  confuse  the  two  theories,  apparently 
treating  them   as  but  different   statements  of 
the   same  thing.     Thus,   the   court   In   Bell   v. 
Farmers*  Bank,  11  Bush,  84,  21  Am.  Rep.  206, 
says:     "A  deed  delivered  to  the  registering  of- 
ficer, or  to  an  unauthorised  third  person,  and 
subsequently  accepted  by  the  grantee,  will  take 
effect  as  between  the  grantor  and  the  grantee 
from  the  time  of  the  first  delivery ;  and  in  such 
cases   volunteers  claiming  under  and   through 
the  grantor,  and  ordinary  creditors  who  have 
acquired  no  lien  upon  nor  Interest  in  the  estate 
conveyed,  are  entitled  to  no  greater  considera- 
tion than  the  grantor.     Yet,  until  the  grantee 
Is  Informed  of  the  execution  of  the  deed,  and 
does  some  act  equivalent  to  an  acceptance  of 
It,  it  is  manifest  he  may  refuse  to  accept  it, 
notwithstanding  the  fact  that  by  a  fiction  of 
law  the  presumption  of  an  actual  acceptance  had 
all  the  while  existed  for  his  benefit  as  against 
the  grantor,   his  heirs,  devisees,  and  ordinary 
creditors.     But  this  fiction  will  not  be  allowed 
to  prevail  to  the  prejudice  of  persons  who  have 
acquired  title  to,  and  Interest  In,  or  a  Hen  upon, 
the  property  before  the  date  of  the  actual  ac- 
ceptance.    As  in  the  case  of  an  escrow,  when- 
ever it  becomes  necessary  for  the  purposes  of 
Justice  that  the  true  time  of  acceptance  of  a 
deed  so  delivered  shall  be  ascertained,  the  legal 
fiction  will  be  disregarded,  and  the  intervening 
claimant,  or  Hen  holder,  allowed  to  show  the 
actual  facts  of  the  transaction." 

There  are  authorities  which  hold  that  there 
Is  an  absolute  presumption  of  acceptance  by 
the  grantee  of  a  deed  delivered  to  a  third  person 
to  be  delivered  to  him,  placing  the  title  In  him 
for  all  purposes,  though  he  was  an  adult  and 
had  no  knowledge  of  the  deed  at  the  time ;  and 
that  If  he  rejects  the  deed  after  coming  to  a 
knowledge  of  it,  the  title  is  then,  ipso  facto, 
revested  in  the  grantor.  Placing  the  title  in 
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the  grantee  as  of  the  time  the  grantor  parte* 
with  the  deed,  under  the  circumstances  men- 
tioned, the  grantee  being  ignorant  of  the  trans- 
action, la  one  of  the  results  of  the  doctrine  of 
relation,  and  ia  founded  on  a  fiction  of  the  law. 
But  it  is  well  settled  that  the  doctrine  of  rela- 
tion should  not  cut  out  intervening  rights.  8a 
that  the  true  rule  ought  to  be  that  this  presump- 
tion of  delivery  and  acceptance  of  a  deed  bene- 
ficial to  the  grantee  ought  not  to,  and  will  not^ 
obtain,  where  the  right  of  a  third  party  has  In- 
tervened between  the  time  when  the  grantor 
acted  and  the  time  of  the  actual  acceptance  by 
the  grantee.  Fischer  Leaf  Co.  v.  Whipple,  51 
Mo.  App.  185. 

A  few  cases,  however,  accept  the  logical  con- 
sequences of  the  theory  of  presumed  acceptance,, 
and  hold  that  the  deed  is  superior  to  intervening 
rights  of  third  persons;  thus: 

Delivery  of  a  deed  to  a  third  party  for  tba 
use  of  the  grantee,  if  the  grantor  parts  with  all 
control  over  it,  makes  it  effectual  from  the  In- 
stant of  such  delivery,  although  the  person  to- 
whom  It  was  so  delivered  was  not  the  agent 
of  the  grantee,  and  the  latter  did  not  know  of 
the  deed  until  after  the  grantor'a  death.  Doe 
e*  dem.  Garnons  v.  Knight,  5  Barn.  A  C.  671, 
8  Dowl.  A  B.  848.  This  was  ejectment  by  a 
mortgagee  in  a  mortgage  delivered  to  a  third 
person  for  his  benefit,  but  which  did  not  come 
to  his  knowledge  until  after  the  mortgagor's 
death.  The  defendant  claimed  under  a  mort- 
gage given  by  the  same  mortgagor  after  the 
delivery  of  the  first  mortgage  to  the  third  per- 
son, but  before  the  mortgagee  In  that  mortgage 
bad  learned  of  it.  It  was  held  that  the  first 
mortgage  was  good  as  against  the  second  mort- 
gagee unless  the  latter  could  show  that  It  waa 
void  as  against  creditors,  or  purchasers  under 
the  statute  of  Elisabeth.  The  court  said  the 
law  would  presume,  if  nothing  appears  to  the 
contrary,  that  a  man  will  accept  what  Is  for 
his  benefit,  and  that  in  this  case  there  was 
the  strongest  ground  for  presuming  the  mort- 
gagee's consent  because  of  his  declaration  to 
the  mortgagor  that  he  expected  the  latter  would 
secure  him  and  the  latter's  answer  Importing 
that  he  would. 

The  recording  by  a  guardian  of  a  mortgage 
executed  by  him  to  his  ward  to  secure  his  In- 
debtedness to  the  latter,  and  a  subsequent  de- 
livery of  the  same  to  the  ward's  mother  for  him, 
constitute  a  sufficient  delivery  to  uphold  the 
mortgage  as  against  a  mortgage  subsequently 
executed  by  him  to  a  third  person.  Jennings 
v.  Jennings,  104  Cal.  150,  37  Pac  704. 

A  mortgage  deed  executed  by  the  grantor 
and  lodged  with  the  town  clerk  for  record,  with- 
out the  knowledge  of  the  grantee,  Is  good  until 
dissented  to  by  the  latter,  and  Is  superior  to 
the  lien  of  an  attachment  taken  out  against 
the  grantor  after  delivery  of  the  deed  for  rec- 
ord and  before  the  grantee  knew  of  It.  Hal- 
luck  v.  Bush,  2  Boot,  26,  1  Am.  Dec  60. 

A  delivery  of  a  mortgage  to  a  third  person 
with  Instructions  to  record  it  for  the  mort- 
gagee Is  a  good  delivery  to  ths  mortgagee  as  of 
the  time  of  the  original  delivery  to  such  third 
person  so  as  to  cut  off  an  attachment  inter- 
vening between  such  delivery  and  the  actual 
acceptance  by  the  mortgagee.  Merrills  v.  Swift, 
18  Conn.  267,  46  Am.  Dec  315.  The  court 
adopts  the  view  that  the  grantee's  assent  will 
be  presumed  where  the  deed  is  beneficial,  al- 
though his  dissent  may  be  disproved  and  the 
deed  thereby  rendered  Ineffectual.  The  court 
says  if  the  deed  had  been  delivered  as  an  escrow, 
a  different  question  would  have  been  presented. 
Neither  the  presence  of  the  grantee  nor  his 
previous  authority  to  the  third  person  to  re- 
ceive the  deed  on  his  behalf,  nor  even  his  sub- 
sequent assent  to  It,  la  necessary  to  make  a  de- 
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livery  of  a  deed  to  ft  third  person  for  the  bene- 
fit of  the  grantee  valid ;  but  where  the  deed  is 
beneficial  to  him,  his  assent  will  be  presumed 
unless  it  appears  that  he  dissented.  Tibbals  v. 
Jacobs,  31  Conn.  428.  In  this  case  the  delivery 
waa  upheld  as  against  an  execution  under  a 
judgment  against  the  grantor.  It  does  not  ap- 
pear when,  with  reference  to  the  delivery  to 
the  third  person  and  the  subsequent  acceptance 
by  the  grantees,  the  execution  was  levied;  but 
the  opinion  seems  to  be  broad  enough  to  up- 
hold the  delivery  as  against  an  execution  levied 
in  the  interval  between  the  delivery  to  the  third 
person  and  the  time  the  grantees  learned  of  and 
accepted  it. 

A  delivery  of  ft  deed  to  a  third  person  for 
the  use  of  the  grantee,  If  the  grantor  parts  with 
all  control  over  it,  makes  it  effective  from  the 
Instant  of  such  delivery.  Its  acceptance  by 
the  grantee,  if  beneficial  to  him,  will  be  pre- 
sumed if  nothing  appears  to  the  contrary,  even 
before  he  knows  of  ft.  Jones  v.  Swayue,  42  N. 
J.  L.  279.  The  doctrine  was  here  applied  to 
a  case  where  a  chattel  mortgage  to  secure  an 
existing  debt  was  executed  without  the  mort- 
gagee's knowledge,  and  left  with  a  third  person 
to  be  filed  in  the  clerk's  office,  and  filed  accord- 
ingly. Before  the  mortgagee  learned  of  the 
mortgage,  a  new  mortgage  was  executed  to  a 
third  person.  It  was  held  that  the  first  mort- 
gage was  superior  to  the  second. 

Where  the  grantor,  In  performance  of  a  con- 
tract to  convey  property,  delivers  the  deed  to 
a  third  person,  with  Instructions  to  deliver  it 
to  the  grantee,  the  title  passes  as  between  the 
parties  at  the  time  of  the  delivery  to  the  third 
person,  and  a  mechanic's  lien  for  work  under 
a  contract  with  the  grantor,  filed  In  the  inter- 
val between  the  first  and  second  delivery,  will 
not  attach  to  the  property  since  such  a  lien  at- 
taches only  to  the  legal  right  of  the  owner. 
Ernst  v.  Reed,  49  Barb.  867. 

If  the  delivery  of  a  deed  to  a  third  person 
for  the  grantee  is  absolute,  the  grantor  not 
reserving  any  future  control  over  It,  the  estate 
passes  immediately  to  the  grantee,  notwithstand- 
ing that  she  is  ignorant  of  Its  existence,  her 
assent  to  accept  the  conveyance  being  presumed 
from  the  fact  that  the  conveyance  is  beneficial 
to  her;  and  the  lien  of  a  Judgment  recovered 
In  the  Interval  between  the  delivery  to  a  third 
person  and  the  time  when  the  grantee  became 
aware  of  the  deed  will  not  attach  to  the  prop- 
erty. National  Bank  v.  Bonnell,  46  App.  Div. 
302,  61  N.  Y.  8upp.  521. 

The  general  rule  Is  that  where  an  Instrument 
is  executed  In  favor  of  a  party  for  his  Interest, 
he  will  be  presumed  to  assent  thereto  until  he 
manifests  his  dissent,  after  being  duly  notified. 
Ensworth  v.  King,  90  Mo.  477.  In  this  case  a 
mortgage  on  real  estate  to  secure  an  existing 
debt  was  executed  and  placed  on  record  by  the 
mortgagor  without  the  knowledge  of  the  mort- 
gagee. The  latter  assented  to  it  after  learning 
of  it,  but  in  the  mean  time  the  property  had 
been  attached  for  a  debt  of  the  mortgagor.  It 
appears  to  be  held  that  the  mortgage  was  su- 
perior to  the  attachment.  This  case,  however, 
was  overruled  by  Kuh  v.  Garvin,  125  Mo.  663, 
28  8.  W.  847,  infra. 

Some  of  the  cases,  like  Welch  v.  Sackett,  12 
Wis.  243,  tupra,  II.  c,  2,  c,  (1),  while  holding 
that  the  intervening  rights  will  prevail  over 
the  theory  of  presumed  acceptance  would  lead 
to  a  different  result,  and  therefore  combat  and 
repudiate  that  doctrine. 

In  the  following  cases,  the  lien  of  an  attach- 
ment or  judgment  for  a  debt  of  the  grantor,  or 
mortgagor,  levied  after  a  deed  or  mortgage 
of  real  property  had  been  delivered  to  a  third 
person  or  recorded,  but  before  the  grantee  or 
mortgagee  had  learned  of  or  accepted  It,  was 
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held  superior  to  the  rights  of  the  latter.  Tar- 
melee  v.  Simpson,  5  Wall.  81,  18  I*  ed.  542; 
Uibberd  v.  Smith,  67  Cal.  547,  56  Am.  Rep. 
726,  4  Pac.  473,  8  Pac.  46;  Knox  v.  Clark 
(Colo.  App.)  62  Pac  334;  Loubat  v.  Klpp,  9- 
Fla.  60;  Goodsell  v.  Stlnson,  7  Blackf.  439; 
Woodbury  v.  Fisher,  20  Ind.  887 ;  Deere  v. 
Nelson,  73  Iowa,  186,  84  N.  W.  809  (attach- 
ment levied  after  deed  recorded  and  mailed  to. 
grantee,  but  before  he  received  same)  ;  Com.  v. 
Jackson,  10  Bush,  424 ;  Bell  v.  Farmers'  Bank, 
11  Bush,  34,  21  Am.  Rep.  205 ;  Derry  Bank  v. 
Webster,  44  N.  H.  268;  Johnson  v.  Farley,  45. 
N.  H.  505 ;  Buss  v.  Stratton,  11  Misc.  565,  82 
N.  Y.  Supp.  767 ;  McEwen  v.  Bamberger,  8  Lea, 
576;  Kempner  v.  Rosenthal,  81  Tex.  12,  16  S. 
W.  639;  Denton  v.  Perry,  5  Vt.  382. 

Where,  In  pursuance  of  an  agreement  for  the- 
sale  of  land  at  a  certain  sum  per  rod,  a  deed 
was  signed  but  not  acknowledged  or  delivered 
because  the  land  had  not  been  measured,  and 
the  owner  afterward  acknowledged  the  deed  and 
sent  it  to  the  registry  without  the  knowledge  of 
the  grantee,  an  execution  against  the  grantor 
levied  upon  the  land  after  the  registry,  but  be- 
fore actual  acceptance  by  the  grantee,  will  be- 
a  paramount  lien.  Samson  v.  Thornton,  8  Met. 
275,  37  Am.  Dec.  185.  The  court  distinguishes 
Hedge  v.  Drew,  12  Pick.  141,  22  Am.  Dec.  416, 
upon  the  ground  that  in  that  case  the  grantee- 
expressed  her  assent,  and  thereby  made  the- 
register  her  agent  to  receive  the  deed,  whereas 
In  the  case  at  bar  there  was  no  agent  to  accept 
the  deed,  no  delivery  to  give  the  deed  effect  as 
a  conveyance,  and  no  ratification  until  long 
after  the  attachment  was  made. 

A  delivery  of  a  deed  or  mortgage  to  a  county 
clerk,  for  the  use  of  the  grantee  or  mortgagee, 
to  be  recorded,  and  the  subsequent  assent  to  the 
sa me  by  the  grantee  or  mortgagee,  are  equiva- 
lent to  an  actual  delivery  to  the  latter,  and  will 
prevail  against  a  subsequent  deed  made  after 
such  assent,  but  not  against  one  made  before- 
such  assent.  Foster  v.  Beardsley  Scythe  Co. 
47  Barb.  513. 

In  Brown  v.  Austen,  35  Barb.  841,  a  father, 
while  solvent,  executed  deeds,  for  the  consid- 
eration of  love  and  affection,  to  his  daughters, 
and  delivered  them  to  a  third  person  to  be  de- 
livered to  the  grantees  after  the  death  of  the 
grantor  and  his  wife,  or  at  such  earlier  periods 
aa  should  be  by  either  of  them  designated. 
After  the  grantor  had  become* insolvent  and 
judgments  had  been  recovered  against  him,  ha 
procured  the  depositary  to  deliver  the  deeds  to- 
the  grantees.  The  action  was  by  the  judgment 
creditors  to  have  their  judgments  declared  a 
lien  on  the  premises.  The  court  took  the  posi- 
tion that  the  determining  question  was  whether 
the  grantor,  at  the  time  of  the  delivery  of  the 
deeds  to  the  depositary,  intended  that  they 
should  take  effect  and  operate  presently  and 
irrevocably,  or  whether  he  intended  to  deliver 
the  deeds  in  escrow,  to  be  delivered  by  him  to 
the  grantees  aa  his  deeds  on  the  death  of  the 
grantor  and  his  wife,  or  upon  their  previous 
direction  to  deliver  the  deeds.  If  the  former 
was  his  intention,  It  was  held  that  the  deeds 
took  effect  immediately  upon  their  delivery  to 
the  depositary,  and  if  the  latter  was  his  in- 
tention, the  deeds  could  not  take  effect  until 
the  second  delivery ;  and  that  while,  In  the  ab- 
sence of  the  intervening  rights  of  third  per- 
sons, the  fiction  of  relation  back  may  be  in- 
dulged, even  In  case  of  a  delivery  In  escrow, 
such  fiction  cannot  be  indulged  to  the  prejudice 
of  the  rights  of  judgment  creditors. 

Of  the  foregoing  cases,  Parmelee  v.  Simpson, 
5  Wall.  81,  18  L.  ed.  542;  Hibberd  v.  Smith, 
67  Cal.  547,  56  Am.  Rep.  726,  4  Pac  473,  8 
Pac.  46;  Knox  v.  Clark  (Colo.  App.)  62  Pac. 
334;  Goodsell  v.  Stlnson,  7  Blackf.  439;  Derry 
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Bank  t.  Webster,  44  N.  H.  268;  end  Kempner 
▼.  Rosenthal,  81  Tex.  12,  16  S.  W.  639, — put 
tbe  decision  upon  the  ground  that  the  fiction  of 
relation  back  will  not  be  Indulged  so  as  to  cut 
off  the  Tested  rights  of  third  persons.  None 
of  the  cases  expressly  repudiate  the  doctrine  of 
presumed  acceptance.  Com.  ▼.  Jackson,  10 
Bush,  424,  however,  quotes  with  approval  the 
statement  In  Tuttle  v.  Turner,  28  Tex.  773, 
»uprat  II.  c,  2,  c,  (1),  that  "the  presumption  a 
party  will  accept  a  deed  because  it  Is  beneficial 
to  him  •  .  .  will  never  be  carried  so  far 
as  to  consider  him  as  having  accepted  It ;"  and 
McEwen  v.  Bamberger,  8  Lea,  576,  said  that 
tbe  presumption  of  acceptance  was  overcome 
by  the  fact  that  the  grantee  was  not  aware  of 
the  existence  of  the  deed  until  after  the  at- 
tachment. Johnson  v.  Farley,  45  N.  H.  605, 
puts  the  decision  upon  the  ground  that  the 
mortgage  not  being  clearly  beneficial,  Its  ac- 
ceptance could  not  be  presumed,  thus  apparently 
recognising  the  necessity  of  eliminating  the 
presumption  of  acceptance.  The  decision  In 
liOubat  v.  Klpp,  0  Fla.  60,  Is  upon  the  ground 
that  the  delivery  to  the  third  person  was  sub- 
ject to  the  orders  of  the  mortgagor. 

The  delivery  of  a  deed  of  trust  by  the  grantor 
to  the  county  recorder  for  record,  for  the 
grantees  as  their  deed.  Is  a  sufficient  delivery 
where  the  grantees,  before  the  execution  of  the 
deed,  had  agreed  to  accept ;  and  such  deed, 
whether  a  deed  of  trust  absolute,  or  In  the  na- 
ture of  a  mortgage,  takes  effect  as  from  the 
time  of  such  delivery  to  the  recorder,  and  is 
superior  to  a  judgment  recovered  against  the 
grantor  In  the  interval  between  the  time  the 
deed  was  delivered  to  tbe  recorded  and  the 
time  It  was  delivered  by  tbe  latter  to  the 
grantees  and  trustees.  Hoffman  v.  Mack  a  11,  5 
Ohio  St.  124,  64  Am.  Dec.  637. 

In  the  following  case,  the  lien  of  an  attach- 
ment or  execution  accruing  In  the  interval  be- 
tween the  delivery  of  a  chattel  mortgage  to  a 
third  person,  or  the  filing  of  the  same  by  the 
mortgagor,  and  the  time  It  came  to  the  knowl- 
edge of  the  mortgagee  and  was  accepted  by  him, 
was  held  superior  to  the  mortgage. 

When  a  bona  fide  mortgage  is  executed  with- 
out the  knowledge  of  the  mortgagee,  who,  how- 
ever, subsequently  ratifies  It,  the  ratification 
generally  relates  back  to  the  execution  of  the 
mortgage;  but  If  between  the  execution  of  the 
mortgage  and  the  ratification  thereof  other 
creditors  obtain  Judgments  against  the  mort- 
gagor, the  Hens  of  such  judgments  will  take 
precedence  of  the  mortgage  Hen.  Evans  v. 
Coleman,  101  Oa.  152,  28  8.  B.  645. 

The  acceptance  by  the  mortgagee  of  a  chattel 
mortgage  recorded  without  his  knowledge  will 
not  relate  back  so  as  to  affect  an  Intervening 
purchaser  at  a  sale  under  an  execution  against 
the  mortgagor.  McFadden  v.  Ross,  14  Ind. 
App.  312,  41  N.  K.  607.  It  was  admitted  In 
this  case  that  a  delivery  may  be  made  to  the 
third  person  for  the  grantee  or  mortgagee  with- 
out the  knowledge  of  tbe  latter,  and,  when  ac- 
cepted by  the  mortgagee,  It  becomes  valid. 

Where  a  debtor  executes  a  chattel  mortgage, 
and  flies  It  for  record  without  the  mortgagee's 
knowledge,  and  the  latter,  upon  learning  of  it, 
subsequently  accepts  It,  such  acceptance  relates 
back  to  the  filing  of  the  mortgage  as  between  the 
parties,  but  not  as  between  the  mortgagee  and 
third  persons  whose  rights  have  Intervened. 
Field  v.  Fisher,  65  Mich.  606,  32  N.  W.  838. 

Where  a  chattel  mortgagor,  without  tbe 
mortgagee's  knowledge,  files  the  mortgage  for 
record  In  the  recorder's  office,  its  execution,  so 
far  as  he  is  concerned,  is  complete,  and  noth- 
ing that  he  can  thereafter  do,  without  the  con- 
sent of  the  mortgagee,  can  In  any  manner  affect 
Its  validity;  and  the  tact  that  the  mortgagor 
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was  not  a  resident  of  the  state,  and,  therefore 
the  mortgage  was  not  entitled  to  record,  and 
that  the  mortgage  was  subsequently  returned 
to  him,  does  not  affect  the  result.  Kuh  v. 
Garvin,  125  Mo.  563,  28  S.  W.  847.  The  requis- 
ite of  acceptance  In  this  case,  as  between  the 
mortgagor  and  mortgagee,  was  supplied  by  the 
presumption  of  acceptance.  The  court  held, 
however,  that,  as  against  attaching  creditors, 
something  more  than  a  delivery  to  a  third  per- 
son for  the  benefit  of  the  mortgagee  and  the 
presumption  of  acceptance  by  him  because  of 
Its  beneficial  provisions,  was  required,  and  that, 
In  order  to  cut  off  the  Hen  of  an  attachment 
after  the  delivery  of  the  mortgage  to  the  re- 
corder, it  must  be  shown  that  such  delivery 
had  been  assented  to  by  the  mortgagee,  and  that 
he  had  done  something  equivalent  to  an  ac- 
ceptance of  It  before  tbe  attachment.  The 
case  of  Ensworth  v.  King,  50  Mo.  477,  holding 
that  the  presumed  acceptance  of  a  deed  by  the 
grantee,  because  It  Is  beneficial  to  him,  will  de- 
feat the  Hen  of  an  attaching  creditor,  was  ex- 
pressly overruled. 

The  recording  of  a  chattel  mortgage  by  the 
mortgagor  without  the  knowledge  of. the  mort- 
gagee, though  sufficient,  when  aided  by  the  pre- 
sumption of  acceptance  from  the  beneficial 
character  of  the  mortgage,  to  effect  a  present 
delivery  as  between  the  mortgagor  and  the  mort- 
gagee. Is  not  sufficient  to  cut  off  the  Hen  of  an 
attachment  accruing  between  the  time  the  mort- 
gage Is  recorded  and  the  time  the  mortgagee 
learns  of  and  accepts  tbe  same ;  but  tbe  mort- 
gagee's acceptance  of  the  mortgage  as  of  the 
time  he  learned  of  it  will  be  presumed,  In  tbe 
absence  of  anything  Indicating  a  contrary  In- 
tention. Fischer  Leaf  Co.  v.  Whipple,  51  Mo. 
App.  185. 

A  chattel  mortgage  delivered  by  the  mort- 
gagor unconditionally  to  an  unauthorized  third 
person,  by  whom,  under  the  directions  of  the 
mortgagor,  it  was  filed  for  record,  and  subse- 
quently accepted  by  the  mortgagee,  takes  effect, 
as  between  the  mortgagor  and  mortgagee,  from 
the  time  of  the  first  delivery,  but  not  so  as  to 
persons  who  have  acquired  title  to,  and  interest 
in,  or  a  lieu  upon,  the  property,  before  the  actual 
acceptance  by  the  mortgagee.  Rogers  v.  Heads 
Iron  Foundry,  51  Neb.  52,  37  L.  R.  A.  433,  70 
N.  W.  527.  The  opinion  In  this  case  quotes, 
with  approval,  part  of  the  criticism  of  Dixon, 
Ch.  J.,  In  Welch  v.  Sackett,  12  Wis.  244,  of  the 
theory  of  presumed  acceptance. 

The  delivery  by  the  mortgagor  to  the  register 
of  a  chattel  mortgage  which  he  had  executed 
In  performance  of  a  promise  to  give  his  cred- 
itors some  security,  the  exact  character  of  which 
was  not  Indicated,  does  not  constitute  a  de- 
livery to  the  mortgagee  as  against  execution 
creditors  whose  Hen  accrued  before  the  mort- 
gage was  In  fact  accepted,  but  the  mortgage  la 
good  as  against  an  attachment  levied  after  the 
mortgagor  had  learned  of  and  accepted  the 
security.  Keith  v.  Haggart,  2  N.  D.  18,  48  N. 
W.  482. 

When  a  chattel  mortgage  Is  executed  In  the 
absence,  and  without  the  knowledge,  of  the  mort- 
gagee, and  delivered  to  a  stranger  for  tbe  let- 
ter's use,  the  title  to  the  mortgaged  premises 
does  not  vest  in  the  mortgagee  as  between  him 
and  another  creditor  of  the  mortgagor,  who  ac- 
quired an  interest  in  it  by  attachment  between 
the  time  of  the  delivery  to  the  stranger  and  the 
time  when  the  mortgagee  received  actual  no- 
tice of,  and  accepted.  It,  until  the  latter  date. 
Welch  v.  Sackett,  12  Wis.  243,  tupra,  IL  c,  2, 

c,  (1). 

Tbe  Hen  of  an  attachment  Is  superior  to  a 
chattel  mortgage  executed  before  the  levy  where 
the  mortgagee  did  not  assent  to  or  accept  such 
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mortgage  until  after  the  levy.  Grlswold  v. 
Case,  13  Wash.  623,  43  Pac.  876. 

In  the  following  case,  It  will  be  observed  that 
priority  was  awarded  to  the  attachment  lien 
although  the  mortgagee  knew  of  the  mortgage 
toefore  the  levy : 

An  attachment  levied  on  live  stock  after  the 
tiling  of  a  chattel  mortgage  thereon,  and  after 
the  mortgagee  had  learned  of  the  mortgage  but 
t>efore  he  had  accepted  It,  takes  precedence  of 
the  mortgage,  notwithstanding  that  the  mort- 
gage was  executed  in  pursuance  of  a  previous 
agreement  by  the  mortgagor  to  execute  a  mort- 
gage on  some  of  his  stock  without,  however, 
pointing  out  the  particular  stock.  Cobb  v. 
Chase,  54  Iowa,  253,  6  N.  W.  300.  The  court 
said  the  mere  knowledge  of  the  mortgage  could 
not  be  regarded  as  an  acceptance  of  It;  that 
acceptance  involves  the  exercise  of  volition  upon 
the  part  of  the  acceptor,  and  that  mere  knowl- 
edge does  not  involve  the  exercise  of  volition. 

In  Wadsworth  v.  Barlow,  68  Iowa,  599,  27  N. 
W.  775,  an  attachmenf  levied  upon  a  stock  of 
goods  after  the  execution  and  filing  of  a  chattel 
mortgage  thereon  from  the  debtor  to  his  wife, 
and  after  the  latter  had  learned  of  the  mort- 
gage, was  awarded  priority  over  the  mortgage. 
The  decision  was  upon  the  ground  that  there 
was  no  declaration  at  the  time  the  mortgage  was 
recorded,  that  it  was  to  be  delivered  to  the 
mortgagee,  or  was  for  her  use,  and  that  such  a 
purpose  could  not  be  presumed  from  the  mere 
delivery  of  the  mortgage  for  record.  The  court, 
while  stating  that  the  decisions  were  not  uni- 
form upon  the  point,  conceded,  for  the  sake  of 
the  argument,  that  where  a  mortgage  beneficial 
to  the  mortgagee  is  left  with  the  recorder  or 
•other  person,  with  a  declaration  that  it  is  to  be 
delivered  to  the  mortgagee,  or  Is  for  the  mort- 
gagee s  use,  and  the  facts  come*  to  the  mort- 
gagee's knowledge,  acceptance  from  that  time 
may  be  presumed. 

In  National  State  Bank  v.  Morse,  73  Iowa, 
174,  34  N.  w'.  803,  the  debtor,  without  -the 
knowledge  of  the  creditors,  executed  new  notes 
extending  the  time  of  payment  for  one  year, 
And  executed  and  filed  chattel  mortgages  to  Be- 
sure  the  same.  After  the  mortgagees  had 
learned  of  the  mortgages,  and  had  assented 
thereto,  but  before  they  knew  of  the  new  notes 
extending  the  time  of  payment,  the  property 
was  attached  by  other  creditors  of  the  mort- 
gagor. It  was  held  that  such  attachment  would 
take  precedence  of  the  mortgages.  The  de- 
cision is  upon  the  ground  that  the  assent  of  the 
mortgagees  in  Ignorance  of  the  facts  in  reference 
to  the  notes  could  not  be  regarded  as  an  ac- 
ceptance. 

If,  however,  the  mortgagee  learns  of  and  ac- 
cepts the  mortgage  before  the  levy,  the  mort- 
gage is  superior.  Wit  ten  brock  v.  Cass,  110  Cal. 
1,  42  Pac.  300;  Hedge  v.  Drew,  12  Pick.  141, 
22  Am.  Dec.  416;  Louden  v.  Vinton,  108  Mich. 
313,  66  N.  W.  222 ;  Buffum  v.  Green,  5  N.  H.  71, 
20  Am.  Dec.  562 ;  Keith  v.  Haggart,  2  N.  D.  18, 
48  N.  W.  432 ;  Brown  v.  Piatt,  8  Bosw.  324. 

A  mortgage  In  favor  of  an  absent  person, 
executed  by  the  mortgagor,  although  not  ac- 
cepted by  the  mortgagee,  takes  precedence  of 
a  posterior  mortgage  duly  accepted  and  regis- 
tered.    Millaudon  v.  A  Hard,  2  La.  551. 

The  assent  of  the  mortgagees  to  a  mortgage 
executed  to  secure  pre-existing  debts  will  be 
presumed  from  the  beneficial  character  of  the 
mortgage.  Kennalrd  v.  Adams,  11  B.  Mon.  102. 
This  case  Involved  the  conflicting  rights  of  the 
mortgagees  and  creditors  who  had  attached  the 
property.  The  case  does  not,  however,  decide 
that  the  acceptance  will  be  presumed  In  case  of 
an  Intervening  attachment,  as  the  court  had 
decided  the  attachment  had  failed  for  other 
reasons,  and  that  the  mortgagees  were  entitled 
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to  the  property  In  pursuance  of  the  mortgage, 
whether  it  was  executed  before  or  after  the  levy 
of  attachment. 

A  chattel  mortgage  will  take  precedence  of 
an  attachment  levied  upon  the  property  after 
the  same  was  filed  for  record  but  before  the 
mortgagee  learned  of  the  same,  where  it  was 
given  in  pursuance  of  a  previous  agreement  be- 
tween the  mortgagor  and  mortgagee  that  the 
former  should  secure  the  payment  of  the  debt 
either  by  personal  security  or  by  a  mortgage 
upon  personal  property  to  be  selected  by  the 
former,  and  that,  If  a  mortgage  was  executed,  it 
should  be  delivered  to  the  recorder.  Everett 
v.  Whitney,  55  Iowa,  146,  7  N.  W.  487.  The 
case  was  distinguished  from  Day  v.  Griffith,  15 
Iowa,  104,  and  Cobb  v.  Chase,  54  Iowa,  253,  6 
N.  W.  300,  by  reason  of  the  previous  agreement 
that  the  mortgagor  should  deliver  the  mortgage 
to  the  recorder,  and  the  agreement  that  the 
debtor  should  select  the  property  to  be  Included 
In  the  mortgage. 

In  Sargeant  v.  Sotberg,  22  Wis.  132,  it  was 
held  that  a  chattel  mortgage  filed  by  the  mort- 
gagor without  the  knowledge  of  the  mortgagee 
was  superior  to  an  execution  levied  after  the 
mortgage  was  filed,  but  before  it  was  known  to 
the  mortgagee.  The  decision,  however,  is  upon 
the  ground  that  the  mortgagor  was  the  mort- 
gagee's agent  to  accept  the  mortgage  and  file  it 
in  the  clerk's  office,  It  appearing  that  the  mort- 
gagee had  sent  money  to  the  mortgagor  to  be 
invested  at  the  latter's  discretion,  and  that  the 
mortgagor  had  used  the  money  himself  and  exe- 
cuted the  mortgage  to  secure  its  repayment. 
Harrington  v.  Brittan,  23  Wis.  541,  U  to  the 
same  effect. 

In  McCourt  v.  Myers,  8  Wis.  236,  a  debtor 
without  any  arrangement  or  understanding 
with  or  knowledge  by  the  mortgagees,  executed 
a  chattel  mortgage  and  placed  it  on  file  in  the 
city  clerk's  office,  without,  however,  declaring 
or  Intimating  to  the  clerk  that  the  mortgage 
was  to  remain  under  his  charge  for  the  use  and 
benefit  of  the  mortgagees,  or  doing  anything  to 
show  that  he  regarded  the  filing  of  the  mortgage 
as  a  delivery  to  the  mortgagees,  and  that  by 
that  act  he  intended  to  part  with  possession 
and  all  power  and  control  over  the  Instrument. 
The  mortgagees  did  not  know  that  the  mortgage 
had  been  filed  until  after  It  had  been  withdrawn 
from  the  files  by  the  mortgagor,  and  the  prop- 
erty had  been  sold  to  a  third  person,  between 
whom  and  the  mortgagees  the  question  of  de- 
livery arose.  The  decision,  however,  is  not  put 
upon  the  ground  of  want  of  acceptance,  but 
upon  the  ground  that  there  was  not  sufficient 
evidence  to  authorize  the  conclusion  that  the 
mortgagor,  by  placing  the  mortgage  on  tile,  in- 
tended to  part  with  all  control  and  power  over 
It.  The  court  said  that  if  such  intention  could 
have  been  established  the  case  would  have  come 
within  the  doctrine  of  Cooper  v.  Jackson,  4  Wis. 
537,  supra,  I. 

In  Mull  v.  Dooley,  89  Iowa,  312,  56  N.  W. 
513,  a  debtor  had  agreed  to  secure  a  creditor 
by  executing  a  chattel  mortgage,  and  to  have 
the  same  filed  for  record.  The  mortgagee  pro- 
cured a  notary  to  draft  the  mortgage  and  leave 
it  with  the  mortgagor  after  It  was  executed. 
There  had  been  no  previous  understanding  as 
to  what  property  the  mortgage  was  to  cover. 
The  mortgage  was  executed,  but  the  debtor  ne- 
glected to  file  It*  and  the  mortgagee  did  not 
know  of  Its  execution  until  It  was  delivered  to 
him  some  time  afterwards.  It  was  held  that 
the  mortgage  took  effect  only  from  the  time  of 
such  delivery. 

In  Jordan  v.  Farnsworth,  15  Gray,  517,  It 
was  held  error  to  charge,  as  a  matter  of  law, 
that  the  delivery  to  the  town  clerk  of  a  chattel 
mortgage  by  the  mortgagor,  who  had  agreed 


908 


IlXETOIB   SVPBDa  OOUBT. 


OCT.* 


\ 


more  than  a  year  before  with  the  mortgagee  to 
execute  a  mortgage  on  the  property  in  question, 
amounted  to  a  valid  delivery  to  the  mortgagee, 
m  ai  to  give  the  mortgage  precedence  over  the 
Hen  of  an  attachment  levied  after  such  delivery 
to  the  town  clerk,  but  before  the  mortgage  had 
come  to  the  knowledge  of  the  mortgagee.  The 
court  said  that  it  was  for  the  Jury,  under  proper 
instructions,  to  say  whether,  upon  the  evidence 
at  to  the  previous  agreement  and  the  acts  of 
the  parties,  they  were  satisfied  that  the  making 
and  delivery  of  the  mortgage  were  authorized 
by  the  mortgagee,  and  were  done  In  pursuance 
of  a  previous  agreement  and  authority  so  to  do. 

In  Capital  City  Bank  v.  Hodgln,  24  Fed.  1, 
a  debtor,  in  pursuance  of  a  previous  under- 
standing with  the  mortgagees,  executed  two 
mortgages  to  different  creditors.  In  order  that 
one  mortgage  should  have  a  preference  over  the 
other,  he  had  it  first  recorded.  The  mortgagee 
named  in  that  mortgage,  however,  did  not  learn 
of  her  mortgage  or  accept  It  until  after  the 
other  mortgagee  had  learned  of  and  accepted  its 
mortgage.  It  was  held  that  the  mortgage  first 
recorded  was  entitled  to  priority  over  the  other. 
This  decision,  however,  seems  to  be  upon  the 
ground  that  at  the  time  the  other  mortgage  was 
accepted,  the  mortgagee  knew  of  the  first  mort- 
gage and  of  the  intention  of  the  mortgagor  to 
give  it  a  preference.  The  court  says  had  the 
creditor  refused  to  accept  the  second  mortgage, 
and  obtained  a  Hen  by  attachment  or  execution 
on  the  property,  it  could  then  have  presented 
the  claim  of  its  rights  as  against  the  other 
mortgage  upon  the  theory  that  It  had  acquired 
a  lieu  upon  the  property  before  a  complete  de- 
livery of  the  first  mortgage. 

A  chattel  mortgage  executed  without  the 
knowledge  of  the  mortgagee,  and  kept  by  the 
mortgagor  for  a  number  of  days,  after  which 
he  put  It  on  file  and  informed  the  mortgagee 
thereof,  who  accepted  the  same,  does  not  take 
effect  until  acceptance  by  the  mortgagee.  Mer- 
rill v.  Denton,  73  Mich.  628,  41  N.  W.  823.  In 
this  case,  the  mortgagee  was  Insisting  on  the 
later  date  In  order  to  bring  within  the  Hen  of 
the  mortgage,  which  was  on  a  stock  of  goods, 
property  added  to  the  stock  In  the  interval  be- 
tween the  execution  of  the  mortgage  and  Its  ac- 
ceptance. 

A  chattel  mortgage  Is  not  valid  as  against  a 
purchaser  of  the  property  under  execution 
against  the  mortgagor  If  not  accepted  until 
after  the  levy  under  the  execution.  Hemstreet 
v.  Kutzner,  58  Ind.  319. 

In  Day  v.  Griffith,  15  Iowa,  104,  a  debtor 
executed  a  bill  of  sale  to  secure  a  creditor,  and 
filed  the  same  for  record  without  the  knowledge 
of  the  creditor.  The  property  was  attached  by 
another  creditor  In  the  interval  between  its  re- 
cording; and  Its  acceptance  by  the  creditor.  It 
was  held  that  the  attachment  was  a  prior  lien. 
The  decision  seems  to  rest  ultimately  upon  the 
point  that  a  delivery  to  a  third  person,  or  to 
the  recorder,  Is  not  sufficient  unless  such  de- 
livery was  intended  by  the  grantor  to  be  for 
the  benefit  of  the  grantee,  and  that  such  Intent 
could  not  be  Implied  from  the  mere  delivery  of 
the  bill  to  the  recorder.  The  court,  however, 
said  that  It  was  at  least  doubtful,  when  a  deed 
was  thus  delivered  to  a  third  person  for  the 
use  of  the  grantee  but  without  his  knowledge, 
whether  his  subsequent  assent  would  relate 
back  to  the  original  deposit  so  far  as  to  defeat 
Intervening  rights. 

A  bill  of  sale  executed  without  the  knowledge 
of  the  buyer  and  deposited  In  the  postoffice  di- 
rected to  the  latter  is  subject  to  an  attachment 
levied  upon  the  property  before  the  bill  of  sale 
reached  the  buyer.  McCutchln  v.  Piatt,  22 
Wis.  561. 

An  assignment  of  a  claim  under  a  policy  of 
WLR.A. 


insurance  for  the  purpose  of  securing  a  claim 
against  the  insured,  delivered  by  him  to  a  third 
person,  not  the  agent  of  the  assignee  for  any 
purpose,  and  accepted  by  the  latter  as  soon  a* 
he  learned  of  it,  though  good  as  between  the 
assignor  and  assignee,  is  not  good  as  against 
a  garnishment  served  upon  the  Insurance  com- 
pany by  another  creditor  of  the  assignor  in. 
the  interval  between  the  delivery  to  a  third  per- 
son and  Its  acceptance  by  the  assignee.  Hart 
v.  Forbes,  60  Miss.  749. 

The  ratification  by  the  principal  of  the  un- 
authorized act  of  his  agent  in  purchasing;  a  stock, 
of  goods,  partly  In  consideration  of  an  indebted- 
ness from  the  seller  to  the  principal,  and  partly 
in  consideration  of  a  cash  payment,  does  not 
relate  back  so  as  to  cut  off  an  attachment 
levied  by  a  creditor  of  the  seller  between  the 
time  of  the  sale  to  the  agent  and  its  ratification 
by  the  principal.  Pollock  v.  Cohen,  82  Ohio- 
St.  525. 

Rittmaster  v.  Brisbane,  19  Colo.  371,  35  Pac 
786,  holds  that  the  recording  of  a  deed  by  the 
grantor  without  the  knowledge  of  the  grantee 
did  not  raise  a  presumption  of  acceptance  so- 
as  to  pass  the  title  as  against  one  claiming 
through  a  deed  executed  between  the  time  of 
such  record  and  the  time  the  grantee  expressed 
his  Intention  to  accept. 

In  Davis  v.  Cross,  14  Lea,  637,  52  Am.  Hep. 
177,  a  deed  of  gift  of  real  and  personal  property 
containing  the  clause:  "This  deed  will  be  de- 
livered to  a  friend  for  safe  keeping,  with  di- 
rections to  deliver  at  such  time  as  I  may  direct/* 
— was  acknowledged  for  registration  and  de- 
livered to  a  third  person,  Inclosed  in  a  sealed 
envelope,  with  a  direction  indorsed  thereon  to 
record  the  deed  Immediately  after  the  grantor's 
death.  The  grantor  subsequently,  by  a  deed  of 
gift,  conveyed  a  portion  of  the  premises  to  other 
persons.  It  was  held  that  the  delivery  was  not 
complete  until  the  registration  of  the  deed  after 
the  grantor's  death,  and  that  the  subsequent 
conveyance  was,  therefore,  valid. 

The  act  of  the  grantor  In  recfrdlng  a  deed 
does  not  amount  to  a  delivery  where  the 
grantee  did  not  know  of  such  recording,  or 
even  of  the  existence  of  the  deed  until  after 
the  death  of  the  grantor.  Doe  ex  dent.  Herbert 
v.  Herbert,  Breese  (111.)  278,  12  Am.  Dec.  192, 
In  this  case  the  deed  was  found  among  the 
grantor's  papers  at  his  death.  The  decision, 
however,  seems  to  be  on  the  ground  that  there- 
was  no  acceptance  by  the  grantee  during  the 
lifetime  of  the  grantor,  and  that  he  could  not 
accept  after  the  grantor's  death.  The  contro- 
versy in  this  case  was  between  the  grantee  and 
one  who  purchased  the  property  at  a  sale  by 
the  administrator  of  the  grantor. 

In  Merrltt  v.  Temple,  155  Ind.  497,  58  N. 
E.  699,  the  maker  of  a  promissory  note  which 
was  about  to  become  doe  authorised  the  holder 
to  procure  a  loan  for  her  from  a  certain  person, 
and  agreed  to  give  her  mortgage  to  secure  the 
same,  the  proceeds  of  the  loan  to  be  retained 
by  the  holder  of  the  note  as  a  part  payment 
thereon.  She  accordingly,  a  few  days  later, 
executed  a  mortgage  to  such  person  and  de- 
livered the  same  to  the  bolder  of  the  note,  who 
thereupon  entered  a  credit  on  the  note  for  the 
amount  of  the  mortgage.  Immediately  after 
executing  the  mortgage,  and  before  It  had  been 
actually  delivered  to  the  mortgagee,  the  mort- 
gagor executed  a  deed  of  the  property  to  a 
person  who  knew  of  the  mortgage.  It  was  held 
that  the  mortgage  would  take  precedence  of  the 
deed.  It  does  not  appear  whether  the  holder 
of  the  note  had  been  authorised  by  the  mort- 
gagee to  receive  the  mortgage.  Probably  not, 
however,  as  in  that  case  It  would  seem  there 
could  have  been  no  question  as  to  the  priority 
of  the  mortgage.    The  court,  however,  does  not 
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•deal  specifically  with  the  question  of  acceptance 
-of  the  mortgage  by  the  mortgagee.  It  says  that 
the  transaction  was  not  different  in  legal  effect 
-than  If  the  holder  of  the  note,  In  anticipation 
that  the  mortgagee  would  refund  the  money,  had 
la  the  first  instance  advanced  the  money  on 
the  mortgage  to  the  mortgagor,  and  she,  in  turn, 
had  given  it  back  to  him  in  payment  of  her  note. 

In  Jackson  em  dem.  Eames  t.  Pblpps,  12 
Johns.  418,  it  was  held  that  there  was  no  de- 
livery of  a  deed  under  the  following  circum- 
stances: The  grsntor  residing  in  New  York 
•tate,  agreed  with  the  grantee  In  Massachusetts, 
to  give  the  latter  a  deed  of  the  former's  farm  as 
a  security  for  a  debt,  and  upon  the  former's  re- 
turn home  he  executed  and  acknowledged  a 
deed,  and  left  it  in  the  clerk's  office  on  the  same 
day  to  be  recorded,  neither  the  grantee,  nor 
any  person  in  his  behalf,  being  present  to  re- 
ceive the  deed ;  the  grantee  died  without  having 
received  the  deed,  and  afterward  the  grantor 
aent  the  deed  to  the  grantee's  son  and  heir. 
The  decision  is  upon  the  ground  that  acceptance 
la  essential  to  the  delivery  of  a  deed,  and  that 
In  this  case  there  was  no  acceptance  by,  or  for, 
the  grantee  during  hla  lifetime.  The  court  ad- 
mitted that  a  deed  may  be  delivered  to  a 
stranger  for,  and  In  behalf,  and  to  the  use  of, 
the  grantee,  without  authority,  saying,  however, 
that  if  it  is  delivered  to  a  stranger  without 
any  declaration  that  It  is  for  the  use  of  the 
ajrantee,  it  is  not  a  sufficient  delivery  unless 
delivered  as  an  escrow.  The  controversy  was, 
In  this  case,  between  the  heir  of  the  grantee 
and  one  claiming  under  a  mortgage  executed 
between  the  time  the  deed  was  recorded  and 
the  time  of  the  grantee's  death. 

In  Verplank  v.  Sterry,  12  Johns.  536,  7  Am. 
Dec  348,  the  grantor,  after  the  delivery  of  a 
deed  in  trust  to  one  of  the  oestuis  que  trust, 
deeded  the  property  to  a  third  person.  The 
contest  was  between  the  grantor  and  such  third 
person  on  one  side,  and  the  cestuis  que  trust  on 
the  other.  It  was  held  that  the  deed  of  trust 
was  in  consideration  of  marriage,  and  was  good 
as  against  a  subsequent  purchaser. 

In  Partridge  v.  Chapman,  81  111.  187,  where 
the  question  was  as  to  the  relative  rank  of  a 
deed  and  mortgage,  the  mortgage  having  been 
recorded  by  the  mortgagor  without  the  mort- 
gagee's knowledge,  and  afterward  sent  to  and 
accepted  by  the  mortgagee,  the  court  held  that 
there  was  no  delivery  until  the  mortgagee  re- 
ceived the  mortgage  through  the  mall  and  ac- 
cepted it. 

In  Orugeon  v.  Garrard,  4  Younge  ft  C.  Exch. 
119,  a  debtor  executed  a  mortgage  to  a  creditor 
and  delivered  It  to  his  own  attorney,  who  re- 
tained it  in  his  possession  till  after  the  mort- 
gagor's bankruptcy,  which  occurred  about  a 
month  afterward.  The  attorney  then  delivered 
It  to  the  mortgagees.  It  was  held  that  there 
was  a  good  delivery  by  the  mortgagor  to  the 
mortgagees  as  against  the  assignees  in  bank- 
ruptcy. 

The  execution  and  filing  of  a  chattel  mort- 
gage by  the  mortgagor  pursuant  to  an  agree- 
ment with  the  mortgagees  to  give  them  a  mort- 
gage whenever  it  became  necessary  to  protect 
their  interests,  constitute  a  delivery,  the  consent 
of  the  mortgagees  being  presumed.  The  mort- 
gage was  upheld  as  against  an  assignment  for 
creditors  by  the  mortgagor,  which  was  not  ef- 
fectively delivered  until  after  the  mortgage  was 
filed.  Day  v.  Sines,  15  Wash.  525,  46  Pac. 
1048. 

In  Re  Ouyer,  69  Iowa,  585,  29  N.  W.  826,  a 
merchant,  having  previously  agreed  with  one 
of  his  creditors  to  give  him  a  chattel  mort- 
gage on  the  stock  in  case  of  financial  embarrass- 
ment, executed  such  a  mortgage  and  delivered 
It  to  a  third  person,  not  the  agent  of  the  mort- 
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gagee,  who  caused  It  to  be  recorded  the  day  of 
its  execution.  The  next  day  the  mortgagor 
made  an  assignment  for  creditors.  It  was  held 
that  the  mortgage  was  good  as  against  the  as- 
signee. The  court  said  that  the  law  would  pre* 
sume  that  the  mortgagee  assented  to  the  mort- 
gage, but  that  the  agreement  established  the 
assent  without  the  aid  of  the  presumption ;  that 
the  assent  expressed  in  the  agreement  was  In- 
tended to  and  did  continue  up  to  the  execution 
of  the  mortgage. 

The  ratification  of  a  mortgage  made  and  filed 
without  the  knowledge  of  the  mortgagee  will 
not  avail  against  an  Intervening  assignee  of  the 
mortgagor.     Dole  v.  Bodman,  8  Met.  139. 

Where  a  grantor  delivers  the  deed  to  the 
officer,  taking  the  acknowledgment,  with  un- 
qualified Instructions  to  deliver  it  to  the  grantee 
whenever  he  calls  for  It,  and  the  grantee  Is  In- 
formed of  the  deed  and  accepts  It,  but  allows 
it  to  remain  In  the  hands  of  the  officer,  the 
legal  title  vests  In  him,  and  the  dower  right  of 
the  widow  of  the  grantor  whom  he  subsequent- 
ly married  will  not  attach  to  the  property. 
Black  v.  Hoyt,  33  Ohio  St  203.  In  this  case 
the  court  said  that  the  title  vested  In  the 
grantee  on  the  day  the  deed  was  delivered  to 
the  third  person.  It  appears,  however,  that 
the  grantee  learned  of  and  accepted  the  deed 
the  next  day,  and  thai  the  marriage  did  not 
take  place  until  some  three  months  thereafter, 
so  that  it  was  immaterial  whether  the  deed  took 
effect  on  the  day  of  Its  delivery  to  the  third 
person,  or  the  day  of  Its  actual  acceptance  by 
the  grantee. 

g.  Grantor's  interest  in,  and  rights  respecting, 

the  property. 

See  also  Prutsman  v.  Baker,  80  Wis.  644,  11 
Am.  Rep.  592,  supra,  II.  d. 

In  Ixmdon  v.  Todd,  5  J.  J.  Marsh.  182,  the 
grantor,  after  executing  the  deed  and  forward- 
ing It  to  the  grantee  for  acceptance,  but  be- 
fore the  latter  had  accepted  It,  instituted  a  bill 
to  enjoin  a  tenant  from  removing  wood,  etc 
The  court  held  that  he  could  not  maintain  the 
bill  because,  it  appearing  that  the  grantee  had 
finally  accepted  the  deed,  the  title  had  already 
passed  out  of  the  grantor  before  the  suit  was 
Instituted. 

In  Parker  v.  Dustln,  22  N.  H.  424,  a  grantor 
executed  a  deed  to  his  son,  and  delivered  it  to 
a  third  person  to  be  delivered  to  the  grantee 
after  the  grantor's  death.  The  grantor  after- 
ward Informed  the  grantee  of  the  deed,  and  the 
latter,  with  his  permission,  took  possession  of 
the  property.  Subsequently  the  grantor  agreed 
with  a  neighbor  upon  a  boundary  line.  After 
the  grantor's  death  the  deed  was  delivered  to 
the  grantee  as  directed.  The  question  Involved 
was  as  to  whether  the  agreement  of  the  grantor 
as  to  the  boundary  line  was  binding  upon  the 
grantee.  The  following  Instructions  were  held 
to  be  correct :  If  It  was  the  intention  and  un- 
derstanding of  the  grantor  to  deposit  the  deed 
In  the  hands  of  the  third  person  to  be  delivered 
to  the  grantee  at  his  decease  without  any  con- 
dition, and  without  reserving  any  control  of 
the  deed,  or  of  the  property  during  his  life,  the 
property  passed  at  once' to  the  grantee,  and  he 
was  not  bound  by  the  agreement ;  but  if  it  was 
the  intention  of  the  grantor  to  reserve  control 
over  the  deed  and  the  property  during  his  life, 
the  deed  did  not,  so  far  as  the  point  in  question 
was  concerned,  take  effect  during  his  life,  and, 
therefore,  his  agreement  would  be  binding  upon 
the  grantee. 

When  a  deed  is  delivered  to  a  third  person 
with  instructions  to  deliver  It  to  the  grantee 
after  the  grantor's  death,  the  grantor  parting 
with  all  control  over  it,  the  grantee  does  not 
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take  a  present  fee  In  possession,  but  only  a  fee 
In  remainder  after  the  life  estate  of  the  grantor, 
which,  by  Implication,  la  carved  out  of  the  fee, 
has  terminated.  Some  of  the  cases  proceed  on 
the  theory  that  the  fee  does  not  pass  to  the 
grantee  until  the  delivery  of  the  deed  to  him, 
and  that  hia  title  then  relates  back  to  the  orig- 
inal delivery.  But  the  better  rule  la  that  the 
deed  la  Immediately  operative  aa  against  the 
grantor,  and  that  the  condition  that  the  de- 
livery to  the  grantee  shall  not  be  made  until 
after  the  grantor's  death  is  equivalent  to  reser- 
vation of  a  life  estate  in  his  favor  In  the  land 
Itself.  The  distinction,  however,  is  not  import- 
ant for  the  purposes.  Arnegaard  v.  Arnegaard, 
7  N.  D.  475,  41  L.  R.  A.  258,  75  N.  W.  707. 

A  deed  of  conveyance  in  present  terms  Is  in- 
consistent with  the  retention  of  a  life  estate, 
and  from  the  time  when  a  deed  Is  delivered  aa 
a  conveyance  the  whole  title  goes  with  it  and 
becomes  irrevocable.  Taft  v.  Taft,  59  Mich. 
185,  60  Am.  Rep.  201,  26  N.  W.  426. 

III.  Summary. 

The  foregoing  review  of  the  authorities  seems 
to  warrant  the  following  propositions:  That 
delivery  to  a  person  previously  authorised  or 
designated  by  the  grantee  is  equivalent,  to  a 
delivery  to  the  grantee  himself  (I.) ;  that  a 
valid  delivery  may  be  made  by  delivering  the 
deed  to  a  third  person  for  the  grantee  with  (II. 
a,  2)  or  without  (II.  a,  1)  directions  to  deliver 


the  deed  to  the  grantee  after  the  grantor's 
death,  if  the  grantor  parts  with  all  dominion 
and  control  over  the  deed  at  the  time  of  its 
delivery  to  the  third  person  (II.  b,  1  and  2)  ; 
that  the  recording  of  a  deed  by  the  grantor, 
or  its  delivery  for  record  by  him,  while  not  in 
itself  the  equivalent  of  a  delivery  (II.  b,  3,  fe) 
will  nevertheless  raise  a  presumption  of  de- 
livery (II.  b,  3,  a)  which  will  prevail  In  the  ab- 
sence of  evidence  showing  that  the  grantor  did 
not  Intend  a  delivery;  that  the  return  of  the 
deed  to,  and  its  retention  by,  the  grantor  after 
record,  is  not  necessarily  fatal  to  the  presump- 
tion of  delivery  from  the  record  (II.  b,  8,  c). 
The  courts,  while  insisting  upon  the  necessity 
of  acceptance  (II.  c,  1),  adopt  different  theories 
with  reference  thereto  (II.  c,  3).  Each  theory, 
however,  seems  to  be  regarded  by  the  courts 
which  adopt  It  as  sufficient  to  uphold  the  de- 
livery as  between  the  grantee,  or  his  privies, 
on  the  one  side,  and  the  grantor,  or  persons 
having  no  rights  superior  to  his,  on  the  other 
(II.  c,  8,  a).  The  majority  of  the  cases,  how- 
ever, without  reference  to  which  theory  as  to 
acceptance  is  adopted,  seem  to  hold,  when  the 
express  question  is  presented,  that  the  rights 
of  third  persons,  if  superior  to  those  of  the 
grantor,  e.  g.,  subsequent  grantees  or  lien  cred- 
itors, intervening  between  the  delivery  to  the 
third  person  and  actual  acceptance  by  the 
grantee,  are  paramount  to  the  deed    (II.  f). 

G.  H.  P. 
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•1.  All  places  where  Intoxicating;  li- 
quors  are   sold   or   kept    for   sale,  or 

places  where  persons  are  permitted  to  resort 
for  the  purpose  of  drinking  the  same,  are  de- 
clared by  statute  to  be  common  nuisances. 
This  fact,  however,  does  not  Justify  their 
abatement  by  any  person  or  persons  without 
process  of  law.  They  can  be  abated  only 
by  a  prosecution  Instituted  in  behalf  of  the 
public  by  the  proper  officer.  The  destruction 
or  Injury  to  property  used  In  aid  of  the  main- 
tenance of  such  nuisances,  except  In  the  man* 
ner  provided  by  the  statute,  Is  a  trespass. 

8*  A  change  of  venue  la  a  criminal 
prosecution  Is  a  wrong  to  the  public  un- 
less the  necessities  of  Justice  to  the  accused 
require  It.  Prejudice  on  the  part  of  a  Judge 
must  clearly  appear.  A  prima  facie  showing 
of  prejudice  is  Insufficient.  The  case  of 
Emporia  v.  Volmer,  12  Kan.  622,  followed. 

8.  la  the  connnlsslon  of  a  misdemeanor 
there  are  no  accessories.  All  persons  aiding 
or  counseling  are  principals. 

(October  5,  1001.) 
•Headnotes  by  Smith,  J. 


APPEAL  by  defendant  from  a  judgment  of 
the  District  Court  for  Shawnee  County 
convicting  him  of  malicious  trespass.  Af- 
firmed, 

Statement  by  Smith,  J.t 

The  appellant,  with  Carrie  Nation  and  six 
others,  was  charged  by  information  with 
malicious  trespass,  under  |  2053  of  the  Gen- 
eral Statutes  of  1899.  The  offense  alleged 
was  that  defendants  did,  on  or  about  the 
17th  day  of  February,  1901,  wilfully,  un- 
lawfully, and  maliciously  break,  destroy, 
and  injure  the  door  and  windows  of  a  build- 
ing at  No.  HI  East  Sixth  street,  in  the  city 
of  Topeka,  used  as  a  cigar  store  and  billiard 
hall  by  F.  H.  Murphy.  Having  obtained  a 
separate  trial,  the  appellant  moved  the  court 
for  a  change  of  venue  on  the  ground  of  the 
prejudice  of  the  presiding  judge  against 
him.  This  application  was  based  on  lan- 
guage used  by  the  judge  towards  Carrie  Na- 
tion and  three  others,  who  were  brought  be- 
fore him  upon  proceedings  wherein  they  were 
held  to  give  bond  to  keep  the  peace,  the 
charges  against  them  being  substantially 
the  same  aa  those  contained  in  the  informa- 
tion against  the  appellant*  to  wit,  the  de- 
struction of  property.    The  latter,  however, 


Noth. — The  above  case  denying  the  right  of 
private  persons  to  destroy  the  property  of  an- 
other  merely  because  it  is  used  In  aid  of  a  pub- 
lic nuisance  seems  to  be  a  novel  one  so  far  as 
It  relates  to  the  right  to  destroy  such  property 
summarily  without  any  process  of  law. 

That  private  persons  have  no  standing  to 
maintain  an  action  to  abate  a  merely  public 
nuisance,  see  Innis  v.  Cedar  Rapids,  I.  F.  A  N. 
W.  R.  Co.  (Iowa)  2  L.  R.  A.  282;  Henry  v. 
Newbury  port  (Mass.)  5  L.  R.  A.  179;  Swan- 
54  L.  R.  A. 


son  v.  Mississippi  ft  R.  River  Boom  Co.  (Minn.) 
7  L.  R.  A.  678;  Melners  v.  Frederick  Miller 
Brewing  Co.  (Wis.)  10  L.  R.  A.'  586;  Jackson- 
ville, T.  ft  K.  W.  R.  Co.  v.  Thompson  (Fla.)  26 
L.  R.  A.  410;  Mahler  v.  Brumder  (Wia)  31 
I*.  R.  A.  605 ;  South  Carolina  S.  B.  Co.  v.  Wil- 
mington, C.  ft  A.  R.  Co.  (S.  C.)  33  L.  R.  A. 
541;  Miller  v.  Hare  (W.  Va.)  39  L.  R.  A.  401; 
and  Griffith  v.  Holman  (Wash.)  54  L.  R.  A, 
178,  and  footnote  thereto. 
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was  not  a  party  to  that  prosecution.  In  ad- 
dressing Mrs.  Nation  and  the  three  others, 
the  judge  stated  that  the  action  of  the  par- 
ties was  wholly  unwarranted  by  any  con- 
struction to  be  placed  on  the  law,  and  fur- 
ther said:  "1  want  to  say  to  you  people 
who  appear  charged  with  having  aided  and 
abetted  her,  that  this  is  a  court  of  law,  and 
not  one  of  sentiment.  Having  broken  the 
law,  you  have  no  more  rights  in  this  court 
than  the  jointist.  Your  contempt  of  the  law 
is  as  great  as  his.  Mrs.  Nation  and  her 
followers  made  an  attack  Sunday  upon  a 
perfectly  legitimate  business  in  which  $100,- 
000  is  invested.  They  have  repeatedly  brok- 
en the  law,  and  destroyed  property,  and  gone 
unhindered  and  unpunished.  The  time  has 
come  in  this  community  when  people  are  de- 
manding that  something  be  done.  I  want  to 
say  to  you  that  this  unwarranted  destruc- 
tion of  property  must  stop.  Have  people  no 
rights  that  a  crafcy  woman  and  her  deluded 
followers  are  bound  to  respect?  There  is 
not  a  lawyer  in  this  room  who  will  not  tell 
you  that  you  have  no  right  under  the  law  to 
do  these  things.  .  .  .  You  have  no  right 
to  attempt  to  abate  a  nuisance  except 
through  the  regular  channels.  Reputable 
men  in  this  community  have  given  sanction 
to  a  movement  that  has  led  to  riot,  and  may 
lead  to  bloodshed.  I  want  to  say  to  you 
people  who  have  been  placed  under  bond 
that  if  you  go  out  on  any  more  raids  your 
bondsmen  will  be  compelled  to  forfeit  the 
amount  to  the  last  penny.  I  want  to  make 
this  proposition  clear  to  you.  Property 
must  and  will  be  defended."  The  informa- 
tion was  filed  February  17th,  and  the  case 
called  for  hearing  February  20th,  and  there- 
on passed  until  February  25th.  A  motion 
was  then  made  by  appellant  for  a  postpone- 
ment on  account  of  the  sickness  of  Mr. 
Stone,  one  of  his  counsel,  and  for  the  reason 
that  Mr.  Martin,  his  other  attorney,  had 
been  unable  to  prepare  for  trial.  The  appli- 
cation was  made  by  Mr.  Troutman  and  Mr. 
Bain,  who  appeared  on  behalf  of  the  appel- 
lant, and  showed  that  they  had  made  no  pre- 
paration for  the  trial.  The  application  was 
overruled,  a  jury  impaneled,  and  a  verdict 
of  guilty  returned,  followed  by  a  fine  im- 
posed on  the  defendant  of  $25,  with  the  costs 
of  the  prosecution. 

Messrs.  Troutman  A  Stone,  D.  H. 
Martin,  and  Thomas  H.  Bala,  for  appel- 
lant: 

Section  173  of  the  Code  of  Criminal  Pro- 
cedure provides  that  any  criminal  cause 
"shall  be  removed9'  to  some  other  district, 
"where  the  judge  is  in  anywise  interested  or 
prejudiced,  or  shall  have  been  of  counsel  in 
the  cause." 

While  the  granting  of  a  change  of  venue 
on  the  ground  of  local  prejudice  is  discre- 
tionary with  the  trial  court,  if  the  applica- 
tion is  based  on  the  prejudice  of  the  trial 
judge,  he  has  no  discretion  to  refuse  it. 

Goldsby  v.  State,  18  Ind.  147 ;  Mershon  v. 
State,  44  Ind.  598;  Manly  v.  State,  52  Ind. 
215;  Duggins  v.  State,  66  Ind.  350;  State 
v.  Uenning,  3  8.  D.  492,  54  N.  W.  636; 
64  L.  R.  A. 


Smith  v.  State,  1  Kan.  366;  Re  Peyton,  12 
Kan.  399. 

When  and  where  did  the  legislature  pre- 
scribe a  punishment  for  the  offense  of  "ad- 
vising, counselling,  or  encouraging"  the 
breaking  of  doors  and  windows? 

State  v.  Lewallen,  55  Kan.  690,  41  Pac. 
948;  State  v.  Shenkle,  36  Kan.  43,  12  Pac 
309;  State  v.  Cassady,  12  Kan.  550;  State 
v.  Douglass,  44  Kan.  618,  26  Pac.  476; 
State  v.  Horacek,  41  Kan.  87,  3  L.  R.  A. 
687,  20  Pac.  204;  State  v.  Nield,  4  Kan. 
App.  639,  45  Pac.  623. 

In  the  absence  of  prohibition  by  law 
no  act  is  a  crime  however  wrong  it  may  seem 
to  the  individual  conscience. 

Clark,  Crim.  Law,  3. 

Wherever  a  statute  creates  an  offense,  and 
expressly  provides  a  punishment,  the  statu- 
tory provisions  must  be  followed  strictly 
and  expressly. 

Wharton,  Crim.  Law,  $  10. 

Mr.  Galen  Nichols,  for  appellee: 

A  change  of  venue  is  a  wrong  to  the  pub* 
lie  unless  the  interests  of  justice  to  the  de- 
fendant require  it. 

Emporia  v.  Volmer,  12  Kan.  627 ;  State  v. 
Bohan,  19  Kan.  53;  State  v.  Furbeck,  29 
Kan.  533;  Gray  v.  Crockett,  35  Kan.  71,  10 
Pac.  452 ;  State  v.  Knadler,  40  Kan.  360,  19 
Pac.  923;  Kansas  Protective  Union  v.  Gard- 
ner, 41  Kan.  401,  21  Pac.  233. 

Anyone  who  is  personally  aiding,  abet- 
ting, or  encouraging  in  the  commission  of 
an  offense  is  equally  guilty  with  those  who 
actually  commit  the  offense  in  person. 

4  Bl.  Com.  34;  Crim.  Code,  $  115,  Gen. 
Stat.;  State  v.  Gurnee,  14  Kan.  120;  State 
v.  Shenkle,  36  Kan.  45,  12  Pac  309;  State 
v.  Cassady,  12  Kan.  550;  State  v.  Brown,  21 
Kan.  50;  State  v.  Mosley,  31  Kan.  355,  2 
Pac.  782;  Sharps  v.  Williams,  41  Kan.  65, 
20  Pac.  497. 

Smith,  J.,  delivered  the  opinion  of  the 
court: 

The  court  did  not  err  in  overruling  the  ap- 
plication for  a  change  of  venue.  The  re- 
marks of  the  judge  were  made  to  Carrie  Na- 
tion and  others  in  a  proceeding  to  which  the 
appellant  was  not  a  party.  No  personal 
prejudice  towards  Stark  was  shown.  From 
all  that  appears,  the  judge  might  have  been 
kindly  disposed  towards  the  defendant.  The 
attack  on  Sunday,  referred  to  by  the  judge, 
related  to  the  conduct  of  other  parties,  with 
whom  the  appellant  was  not  connected. 
Had  the  language  coming  from  the  bench 
been  directed  to  Stark,  he  might  have  had 
reason  to  complain.  His  case  was  not,  how- 
ever, before  the  court  at  that  time.  It  has 
been  held  that  a  change  tof  venue  is  a  wrong 
to  the  public  unless  the  interests  of  justice 
to  the  defendant  require  it,  and  that  preju- 
dice on  the  part  of  a  judge  towards  a  de- 
fendant must  clearly  appear.  It  is  not  suf- 
ficient that  a  prima  facie  case  only  be  shown. 
Emporia  v.  Volmer,  12  Kan.  622,  627.  The 
record  shows  that  the  district  jud^e  tried 
the  case  with  fairness,  and  the  punishment 
imposed  was  exceedingly  moderate,  consid- 
ering that  the  maximum  for  such  offenses 
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is  imprisonment  in  the  county  jail  not  ex- 
ceeding one  year,  and  by  fine  not  exceeding 
$500,  or  by  both  such  fine  and  imprisonment. 

The  granting  a  continuance  was  largely 
a  matter  within  the  discretion  of  the  court. 
The  offense  charged  was  a  misdemeanor. 
We  do  not  think  any  of  the  rights  of  the  de- l 
f endant  were  prejudicially  affected  by  the  ab- 
sence of  attorneys  who  had  prepared  for  the 
trial.  He  waa  represented  by  counsel  of 
high  standing  and  ability,  and  we  find  noth- 
ing in  the  record  to  indicate  that  any  point 
favorable  to  him  was  overlooked* 

There  was  some  confusion  in  the  answers 
made  by  the  juror  Hale  Ritchie  touching  his 
opinion  of  the  guilt  or  innocence  of  the  de- 
fendant, but  his  whole  examination,  taken 
together,  does  not  show  him  to  have  been 
disqualified. 

Complaint  is  made  that  several  of  defend- 
ant's witnesses  on  cross-examination  were 
subjected  to  rigid  inquiries  as  to  the  exist- 
ence of  a  certain  organization  formed  for  the 
purpose  of  destroying  property.  Nothing 
more  was  extracted  by  the  state  from  such 
witnesses  than  the  defendant  himself  con- 
fessed concerning  such  organisation.  He  ad- 
mitted that  he  was  a  member  of  a  company 
which  assembled  on  the  state  house  steps, 
and  from  there  moved  to  the  place  where 
the  property  in  question  was  injured,  and 
that  he  took  an  ax  along  because  he  thought 
he  might  be  called  on  to  use  it. 

There  was  no  error  in  the  instruction 
that,  if  the  defendant  was  present,  advising 
counseling,  or  encouraging  the  breaking  of 
the  doors  and  windows,  he  was  equally  as 
guilty  with  those  actually  committing  the 
offense,  although  he  may  not  in  person  have 
injured  said  property.  In  misdemeanors  all 
concerned,  if  guilty  at  all,  are  principals. 
State  v.  Qttrnee,  14  Kan.  Ill;  Sharps  v. 
Williams,  41  Kan.  56,  20  Pac.  497. 

The  appellant  offered  to  prove  that  the 
prosecuting  witness,  at  the  time  the  tres- 
pass was  committed  and  his  property  in- 
jured and  destroyed,  was  the  keeper  of  a 
place  where  intoxicating  liquors  were  sold 
as  a  beverage  in  violation  of  law,  and  that 
the  property  in  question  was  unlawfully 
used  as  an  accessory  thereto.  This  offer 
was  rejected  by  the  court,  and  the  testimony 
excluded.  Upon  this  ruling  the  question 
arises  whether,  the  owner  of  the  property 
having  employed  it  as  an  aid  to  the  main- 
tenance of  a  common  nuisance,  the  appellant 
was  justified  in  being  a  party  to  its  destruc- 
tion without  process  of  law.  Under  our 
statutes  all  places  where  intoxicating  liquors 
are  sold,  or  where  persons  are  permitted  to 
resort  for  the  purpose  of  drinking  intoxi- 
cating liquors  as  a  beverage,  or  where  such 
liquors  are  kept  for  sale,  barter,  or  delivery 
in  violation  of  the  prohibitory  liquor  law, 
are  declared  to  be  common  nuisances;  and 
-upon  the  judgment  of  a  court  having  juris- 
diction that  such  places  are  nuisances  the 
•sheriff  or  constable  or  marshal  of  any  city 
where  the  same  are  located  shall  be  directed 
-to  shut  up  and  abate  such  places  by  taking 
possession  thereof,  and  of  all  intoxicating 
liquors  found  therein,  together  with  all 
>M  L.  R.  A. 


signs,  screens,  bars,  bottles,  glasses,  and  oth- 
er property  used  in  keeping  and  maintaining 
said  nuisances,  and  the  same  shall  be  forth- 
with publicly  destroyed  by  such  officer.  It 
is  further  provided  that  the  attorney  gener- 
al, county  attorney,  or  any  citizen  of  the 
county  where  such  a  nuisance  exists  may 
maintain  an  action  in  the  name  of  the  state 
to  abate  and  perpetually  enjoin  it.  Here  is 
a  complete  legal  remedy,  easy  to  obtain, 
which  was  open  to  the  appellant  or  any  of 
his  associates.  Indeed,  we  believe  it  to  be 
more  drastic  and  summary  in  Its  application 
to  the  subject  than  the  law  of  any  other 
state  in  the  Union.  The  existence  of  such 
common  or  public  nuisance  as  appellant  of- 
fered to  show  was  kept  by  the  prosecuting 
witness,  in  violation  of  law,  injuriously  af- 
fected all  other  persons  in  the  city  of  Topeka 
equally  with  himself.  It  is  not  claimed  that 
he  was  specially  injured,  or  peculiarly  or 
individually  hurt,  in  any  other  manner  or 
degree  than  in  common  with  all  others  in 
the  communitv.  He  could  not  have  main- 
tained an  action  in  his  own  name  to  abate 
the  nuisance.  Jones  v.  Chanute  (Kan.)  65 
Pac  243.  In  the  case  of  Brown  v.  Perkins, 
12  Gray,  89,  the  supreme  court  of  Massachu- 
setts had  before  it  a  similar  question.  In 
an  action  of  tort  for  breaking  and  entering 
the  plaintiff's  shop  and  carrying  away  and 
destroying  a  barrel  of  vinegar  and  other 
goods,  the  answer  of  the  defendant  alleged 
that  the  building  was  kept  for  the  sale  of  in- 
toxicating liquors,  and  was  a  public  nui- 
sance; that  a  large  number  of  persons  as- 
sembled to  abate  the  same,  and  destroyed  or 
injured  no  article  of  merchandise,  but  only 
spirituous  liquor,  unlawfully  kept  for  sale, 
and  did  no  other  act  and  used  no  more  force 
than  was  necessary  to  abate  such  nuisance. 
By  statute  in  force  in  Massachusetts  at  that 
time  all  intoxicating  liquors  kept  for  sale, 
and  the  vessels  and  implements  actually 
used  in  selling  and  keeping  the  same,  were 
declared  to  be  common  nuisances,  and  were 
to  be  regarded  and  treated  as  such.  By  an- 
other statute  all  buildings  or  tenements  used 
for  the  illegal  keeping  or  sale  of  intoxicat- 
ing liquors  were  declared  to  be  common  nui- 
sances. The  trial  court  instructed  the  jury 
that  intoxicating  liquors  kept  for  sale,  with 
the  vessels  containing  them  and  articles  used 
in  their  sale,  being  declared  by  law  to  be  a 
common  nuisance,  it  was  lawful  for  any 
person  to  destroy  them  by  way  of  abate- 
ment, and  that  such  action  would  be  the 
exercise  of  a  common  and  lawful  right 
This  instruction  was  held  to  be  erroneous. 
The  opinion  was  delivered  by  Shaw,  Ch.  J„ 
one  of  the  ablest  of  American  jurists,  and 
we  extract  from  it  such  portions  as  are  most 
pertinent  to  the  question  before  us:  "It 
is  not  lawful  by  the  common  law  for  any 
and  all  persons  to  abate  a  common  nuisance 
merely  because  it  is  a  common  nuisance, 
though  the  doctrine  may  have  been  some- 
times stated  in  terms  so  general  as  to  give 
countenance  to  this  supposition.  This  right 
and  power  is  never  intrusted  to  individuals 
in  general,  without  process  of  law,  by  way 
of  vindicating  the  public  right,  but  solely 
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for  the  relief  of  a  party  whose  right  is  ob- 
structed by  such  nuisance."  Page  101.  "The 
true  theory  of  abatement  of  nuisance  is  that 
an  individual  citizen  may  abate  a  private 
nuisance  injurious  to  him  when  he  could 
also  bring  an  action;  and  also,  when  a  com- 
mon nuisance  obstructs  his  individual  right, 
be  may  remove  it  to  enable  him  to  enjoy 
that  right,  and  he  cannot  be  called  in  ques- 
tion for  so  doing.  As  in  the  case  of  the  ob- 
struction across  a  highway,  and  an  unau- 
thorized bridge  over  a  navigable  water- 
course, if  he  has  occasion  to  use  it,  he  may 
remove  it  by  way  of  abatement.  But  this 
would  not  justify  strangers,  being  inhabi- 
tants of  other  parts  of  the  commonwealth, 
having  no  such  occasion  to  use  it,  to  do  the 
same.  Some  of  the  earlier  cases,  perhaps,  in 
laying  down  the  general  proposition  that 
private  subjects  may  abate  a  common  nui- 
sance, did  not  expressly  mark  this  distinc- 
tion; but  we  think,  upon  the  authority  of 
modern  cases,  where  the  distinctions  are 
more  accurately  made,  and  upon  principle, 
this  is  the  true  rule  of  law.  Pages  101, 
102.  "The  keeping  of  a  building  for  the  sale 
of  intoxicating  liquors,  if  a  nuisance  at  all, 
is  exclusively  a  common  nuisance;  and  the 
fact  that  the  husbands,  wives,  children,  or 
servants  of  any  person  do  frequent  such  a 
place,  and  get  intoxicating  liquor  there,  does 
not  make  it  a  special  nuisance  or  injury  to 
their  private  rights,  so  as  to  authorize  and 
justify  such  persons  in  breaking  into  the 
shop  or  building  where  it  is  thus  sold,  and 
destroying  the  liquor  there  found,  and  the 
vessels  in  which  it  may  be  kept;  but  it  can 
only  be  prosecuted  as  a  public  or  common 
nuisance  in  the  mode  prescribed  by  law." 
Page  102.  The  enunciation  of  the  law  finds 
approval  in  all  the  text-books  upon  the  sub- 
ject, bo  far  as  we  have  examined  them. 
Wood,  Nuisances,  3d  ed.  pp.  966-968; 
Webb's  Pollock,  Torts,  p.  515,  note.  See 
also  Corthell  v.  Holmes,  87  Me.  24,  32  Atl. 
715.  In  Webb's  Pollock,  on  Torts,  p.  517, 
it  is  stated  that  in  England  the  application 
of  the  remedy  of  abatement  by  the  forcible 
act  of  an  individual  is  now  in  use  only  as  to 
rights  of  common  rights  of  way,  and  some- 
times rights  of  water,  "and  even  in  those 
cases  it  ought  never  to  be  used  without  good 
advisement."  A  fence  across  a  public  road 
is  a  common  nuisance,  which  a  person  jour- 
neying along  the  highway  may  legally  abate 
by  removing  the  obstruction.  This  is  so  be- 
cause his  progress  is  impeded,  and  particu- 
lar injury  is  sustained  by  him  not  shared 
in  by  the  community  generally.  This  right 
of  abatement,  however,  cannot  be  lawfully 
exercised  by  one  living  at  a  distance  from  the 
obstructed  way,  with  no  immediate  occasion 
to  use  it,  who  goes  out  for  the  express  pur- 
pose of  removing  the  impediment  in  the  in- 
terest of  the  traveling  public,  for  fear  that 
he  or  his  neighbors  might  receive  injury 
from  it.  The  appellant  and  his  associates 
proceeded  on  the  erroneous  belief  that,  be- 
cause the  prosecuting  witness  was  a  violator 
of  the  law,  they  might  right  the  wrongs  the 
public  was  suffering  by  his  acts,  and  this  in 
a  summary  manner,  by  resort  to  physical 


force,  guided  only  by  the  counsels  of  a  mob. 
It  was  a  congregation  of  law  breakers  on 
one  side  retaliating  upon  an  individual  law 
breaker  on  the  other  for  lawless  acts  of  the 
latter  which  affected,  not  them  alone,  but 
hundreds  of  others  (the  public),  whom  they 
assumed  to  represent.  Courts  of  justice 
cannot  approve  or  countenance  such  disre- 
gard of  the  law.  To  do  so  would  create  and 
encourage  disrespect  for  all  governmental  re- 
straint, which  is  the  beginning  of  anarchy. 
The  judgment  of  the  District  Court  urtU 
be  affirmed. 

All  the  Justices  concur. 

Rehearing  denied. 


H.  C.  POHLMAN,  Plff .  in  Err. 

v. 

G.  F.  DAWSON  et  al. 


< 


.Kan. 


) 


•  Defendant,  who  was  a  barber  and 
owner  of  a  shop,  sold  his  furniture,  tools, 
and  fixtures  to  the  plaintiffs,  and  agreed  that 
he  would  not  engage  in  the  barber  business 
In  any  manner  in  the  town  of  Russell.  Held, 
that  a  decree  enjoining  defendant  from  work- 
ing as  an  employee  of  the  owner  of  another 
barber  shop  in  that  town  will  be  sustained. 

(July  6,  1901.) 

ERROR  to  the  District  Court  for  Russell 
County  to  review  a  judgment  in  favor 
of  plaintiffs  in  an  action  brought  to  enjoin 
defendant  from  engaging  in  the  barber  busi- 
ness.   Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  I*.  B.  Beardsley  and  W.  G. 
Eastland,  for  plaintiff  in  error: 

All  contracts  of  this  kind  are  to  some  ex- 
tent against  public  policy,  and  their  provi- 
sions are  not  to  be  extended  by  construction 
or  implication. 

Roller  v.  Ott,  14  Kan.  609;  Richardson  v. 
Emmertf  44  Kan.  265,  24  Pac.  478. 

From  reading  the  contract  as  a  whole,  the 
words  as  therein  used,  "in  any  manner,"  in 
their  usual  and  ordinary  interpretation, 
which  should  be  given  them,  admit  of  but 
one  construction,  and  that  is,  that  plaintiff 
in  error  was  not  to  own,  operate,  carry  on, 
control,  or  conduct  a  barber  business  in  Rus- 
sell, Kansas,  on  his  own  account,  or  by  an 
agent  or  partner. 

•Headnote  by  Smith,  J. 

Notk. — For  earlier  cases  In  this  series  as 
to  contracts  In  restraint  of  trade  generally,  see 
Western  Wooden  Ware  Asso.  v.  Starkey  (Mich.) 
11  L.  R.  A.  503;  Gamewell  Fire  Alarm  Teleg. 
Co.  v.  Crane  (Mass.)  22  L.  R.  A.  673,  and  note; 
Cowan  v.  Fa!  rb  rot  her  (N.  C.)  32  L.  R.  A.  829 ; 
Lufkln  Rule  Co.  v.  Frlngell  (Ohio)  41  L.  R.  A. 
185;  Anchor  Electric  Co.  v.  Hawks  (Mass.) 
41  L.  R.  A.  189;  Trenton  Potteries  Co.  v.  011- 
phant  (N.  J.  Eq.)  46  L.  R.  A.  255;  Stovall  v. 
McCutchen  &  Co.  (Ky.)  47  L.  R.  A.  287;  and 
Steichen  v.  Fehlelsen  (Iowa)  51  L.  R,  A.  412. 
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Kansas  Supreme  Coubt. 
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A  mere  employee — one  who  works  in  a 
barber  shop  owned  and  operated  by  another 
— is  not  engaging  in  the  business  in  any 
manner. 

Richardson  v.  Emmert,  44  Kan.  262,  24 
Pac.  478 ;  Tabor  v.  Blake,  61  N.  H.  83. 

M r.  George  W.  Holland  for  defendants 
in  error. 

Smith,  J.,  delivered  the  opinion  of  the 
court: 

This  was  an  action  brought  by  plaintiffs 
below  to  enjoin  the  plaintiff  in  error  from 
working  at  the  barber  trade  in  the  town  of 
Russell  in  violation  of  the  terms  of  a  con- 
tract made  by  him  with  the  plaintiffs.  It 
is  alleged  in  the  amended  petition  that  the 
parties  entered  into  a  written  contract,  a 
copy  of  which  is  set  out,  in  which  plaintiff 
in  error,  for  adequate  consideration,  agreed 
as  follows:  "I,  H.  C.  Pohlman,  do  hereby 
sell  and  assign  all  my  right*  title,  and  inter- 
est to  the  building  now  used  by  me  as  a 
barber  shop,  together  with  all  furniture, 
tools,  and  materials  in  said  shop,  to  O.  F. 
Dawson.  I  also  agree  not  to  engage  in  the 
barber  business  in  any  manner  in  Russell, 
Kansas,  while  said  Q.  F.,  E.  E.,  or  H.  A. 
Dawson  shall  conduct  the  same."  The  pe- 
tition avers  that,  at  the  time  the  action  was 
brought,  Pohlman  was  working  at  the  bar- 
ber trade  in  Russell,  Kansas,  in  a  shop  run 
by  one  Clarence  Lester,  in  violation  of  the 
terms  of  the  contract,  to  the  great  damage 
of  plaintiffs;  that  he  commenced  work  in 
said  shop,  in  violation  of  his  agreement,  on 
or  about  the  21st  day  of  July,  1898,  and  has 
worked  ever  since,  and  is  now  working,  at 
said  barber  trade.  The  defendant  below 
demurred  to  this  petition  on  the  ground  that 
it  stated  no  cause  of  action.  His  demurrer 
was  overruled,  and,  electing  to  stand  there- 
on, a  perpetual  injunction  was  decreed 
against  him,  and  he  comes  here  by  proceed- 
ings in  error. 

The  principal  contention  is  that  the  plain- 
tiff in  error  was  not  violating  the  terms  of 
the  contract  in  working  for  the  proprietor 
of  another  shop.  We  disagree  with  counsel 
in  this  claim.  The  contract  is  that  Pohlman 
should  not  engage  in  the  barber  business  in 
any  manner  in  Russell,  Kansas.  This  means 


that  he  would  not  carry  on  said  business 
after  the  manner  of  either  a  proprietor  or 
an  employee.  We  think  that  by  the  compre- 
hensive language  used  he  contracted  not  to 
work  as  a  barber  for  any  other  person  in 
that  town  so  long  as  defendants  in  error 
were  in  business.  Engaging  himself  as  an 
employee  in  a  rival  shop  would  result  in 
greater  harm  to  the  defendants  in  error  than 
if  the  parties  had  been  carrying  on  a  purely 
commercial  business.  The  barber  sustains 
personal  relations  with  his  customers,  which 
are  at  least  quasi  professional.  Formerly, 
by  statute  (32  Hen.YlII.  chap.  42),  in  Eng- 
land, barbers  were  united  with  a  company 
of  surgeons;  it  being  enacted  that  they 
should  confine  themselves  to  the  operations 
of  bloodletting  and  drawing  teeth.  While 
a  barber  no  longer  practises  surgery  or  ex- 
tracts teeth,  his  vocation  depends  for  success 
on  the  skilful  sharpening  of  his  blade  and 
the  dexterity  of  its  use.  It  differs  essen- 
tially from  a  commercial  pursuit.  The  pa- 
trons of  a  mercantile  establishment  are  gen- 
erally indifferent  concerning  the  ability  and 
experience  of  a  clerk  or  proprietor,  whose 
dealings  with  them  are  chiefly  confined  to 
quoting  prices,  and  separating  from  the 
stock  such  quantities  of  goods  as  the  cus- 
tomer buys.  The  owner  may  sell  out  to 
another  and  set  up  again  for  himself  in  the 
same  business  near  by,  yet  purchasers  find 
what  is  suitable  to  their  wants  still  exposed 
for  sale  bv  the  new  proprietor  at  the  old 
stand.  Like  the  surgeon  or  dentist,  when 
the  barber  moves  he  attracts  to  himself 
those  having  confidence  in  his  ability;  and, 
the  greater  nis  professional  skill,  the  more 
difficult  it  is  to  alienate  from  him  those  to 
whom  his  services  have  given  satisfaction. 
The  claim  that  the  amended  petition  did  not 
relate  back  to  the  time  the  action  was  com- 
menced cannot  be  sustained.  There  is  an 
express  averment  that  it  does  so,  and  the 
verification  states  that  the  facts  set  out 
were  true  when  the  original  petition  was 
filed. 

The  judgment  of  the  court  below  will  be 
affirmed. 

All  the  Justices  concur. 


KENTUCKY  COURT  OF  APPEAL& 


B.  A.  MONTGOMERY,  Appt., 

v. 

City  of  LEBANON. 


Ky. 


) 


▲  farmer  who,  to  arive  hla  children 
school  facilities,  takes  a  house  In 
town,  in  which  he  places  some  of  his  bouse* 
Hold  effects  and  lives  with  his  family,  is  not 
subject  to  taxation  there,  where  he  keeps 
his  country  house  at  all  times  in  readiness 

Nora. — For  cases  in  this  series  as  to  acquir- 
ing residence  as  a  voter  while  attending  school, 
see  note  to  Wolcott  v.  Holcomb  (Mich.)  28  L. 
R.  A.  215,  and  Be  Barry  (N.  Y.)  52  I*  R.  A. 
881. 
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to  receive  the  family  when  the  purpose  ef 
their  sojourn  in  town  shall  have  been  accom- 
plished, and  performs  his  duties  as  a  dtiseo 
where  his  country  house  is  located,  claiming 
that  as  his  home. 

(October  2,  1901.) 

APPEAL  by.  complainant  from   a   judg- 
ment of  the  Circuit  Court  for  Marion 
County  in  favor  of  defendant  in  a  suit  to 
enjoin  the  collection  of  certain  taxes  which 
had  been  assessed  against  complainant.    Re- 
versed. 
The  facts  are  stated  in  the  opinion. 
Mr,  H.  W.  Rives  for  appellant. 
Mr.  H.  P.  Cooper  for  appellee* 
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Chrify,  J.,  delivered  the  opinion  of  the 
court: 

It  is  substantially  alleged  in  the  petition 
that  the  appellant  was,  and  had  been  for 
many  years,  a  citizen  of  Marion  county,  re- 
siding and  making  his  home  upon  his  farm, 
owned  by  him,  a  few  miles  from  Lebanon; 
that  his  farm  and  a  dwelling  thereon  consti- 
tuted his  home,  and  the  proceeds  of  his  cul- 
tivation and  management  of  the  farm  were 
the  source  of  his  income  from  which  he  de- 
rives support  for  himself  and  family,  and 
that  he  had  no  other  business,  that  a  short 
time  since,  desiring  to  have  his  children 
within  convenient  access  to  the  schools  in 
the  city  of  Lebanon  while  they  were  of 
school  age,  he,  with  his  family,  removed 
many  of  his  household  effects  to  a  house  in 
the  city  of  Lebanon  owned  by  plaintiff's 
wife,  and  his  family  now  occupy  said  house 
for  the  purpose  aforesaid.  It  is  further 
averred  that  he  was  still  devoting  his  atten- 
tion to  his  farming  and  his  dwelling' there- 
on, which  he  has  never  abandoned  as  his 
permanent  home,  and  which  he  keeps  in  con- 
dition ready  at  all  times  to  receive  his  fam- 
ily when  the  purpose  of  their  sojourn  in 
Lebanon  shall  have  been  accomplished,  or 
when  they  desire  to  return;  that  his  farm 
is  his  only  home,  his  residence  in  Lebanon 
temporary;  that  he  at  all  times  continued 
to  perform  his  duties  as  a  citizen  in  the  pre- 
cinct in  which  his  said  home  is  situated,  be- 
ing a  regularly  appointed  and  acting  sur- 
veyor of  a  publio  highway  in  said  precinct; 
that  he  had  not  at  any  time  sought  or  un- 
dertaken to  exercise  any  of  the  privileges 
pertaining  to  citizens  having  their  domicil 
in  the  city  of  Lebanon,  and  has  never  at  any 
time  claimed  a  home  in  said  city.  The  peti- 
tion further  showB  that  against  his  protest 
the  officers  of  Lebanon  had  listed  him  for 
taxation  as  a  citizen,  and  had  assessed 
against  him  for  municipal  taxation  $1,800 
of  personalty,  consisting  of  cash,  cash  notes, 
etc.,  and  charged  against  him  a  per  capita 
or  poll  tax.  A  perpetual  injunction  was 
asked  for  restraining  the  officers  from  com- 
pelling him  to  pay  said  taxes.  The  answer 
of  the  appellee,  city  of  Lebanon,  may  be 
treated  as  a  traverse  of  all  the  material 
averments  of  the  petition  which  tend  to 
show  a  right  to  relief.  It  is  further  alleged, 
in  substance,  that  about  two  years  before 
the  institution  of  the  suit  plaintiff  and  his 
wife,  with  the  intention  of  making  the  city 
their  permanent  home,  constructed  a  very 
commodious  and  costly  residence,  in  which 
plaintiff  and  his  wife  and  children  have  re- 
sided and  lived  at  all  times  since  its  con- 
struction. It  also  shows  that  he  sends  his 
children  to  the  school  located  in  the  city  free 
of  charge;  that  his  wife,  Litis  Montgomery, 
did  not  and  does  not  intend  abandoning  her 
home  in  the  city  of  Lebanon.  The  reply 
traverses  the  material  averments  of  the  an- 
swer except  as  to  the  building  of  the  house 
for  his  wife  and  the  fact  that  he  sends  his 
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children  free  to  school,  he  paying  his  pro- 
portion of  the  tax  imposed  by  the  state  for 
schools.  The  court,  upon  final  hearing,  dis- 
missed plaintiff's  petition,  and  from  that 
judgment  this  appeal  is  prosecuted. 

We  deem  it  unnecessary  to  recite  in  detail 
the  evidence  at  length  introduced  by  the  par- 
ties. Nor  is  it  necessary  to  enter  into  an 
extended  discussion  of  the  law  in  respect  to 
the  domicil  of  a  party,  nor  what  it  takes  to 
constitute  a  domicil  to  acquire  one,  or  to 
lose  one's  domicil.  An  extended  discussion 
of  these  questions  may  be  found  in  10  Am. 
&  Eng.  Enc  Law,  2d  ed.  pp.  18  et  seq.  The 
intention  of  a  party  to  hold  or  acquire  his 
domicil  is  always  a  very  material  fact,  and 
is  entitled  to  much  weight  in  determining 
the  legal  domicil  of  a  party.  Notwithstand- 
ing this,  the  manifest  actions  and  conduct 
of  a  party  may  be  properly  held  to  fix  and 
determine  his  true  domicil  despite  his  de- 
clared intention.  In  the  case  at  bar  it  is 
clear  that  appellant  never  became  domiciled 
in  Lebanon  unless  he  became  so  by  reason  of 
the  facts  occurring  within  two  years  preced- 
ing this  litigation.  His  domicil  was  cer- 
tainly in  the  county,  not  far  from  Lebanon, 
but  outside  of  it.  His  only  business  is  farm- 
ing. He  cultivates  his  farm,  or  has  it  cul- 
tivated. Part  of  his  household  goods  re- 
mains in  his  house  on  his  farm.  He  retains 
the  right  to  remove  his  family  back  to  his 
house  at  any  time,  and  he  says  he  spends 
most  of  his  time  on  the  farm,  and  that  he 
removed  his  family  to  Lebanon  to  stay  only 
while  his  two  children*  were  in  the  school 
age,  the  youngest  of  whom  was  sixteen 
yearB  old  at  the  time  of  the  trial.  He  says 
he  never  exercised  any  of  the  privileges  of 
citizenship  peculiar  to  the  city,  never  regis- 
tered there  as  a  voter.  It  is  true  that  he 
sends  his  children  free  to  the  free  school  in 
Lebanon,  but  it  does  not  appear  that  there  is 
any  special  municipal  tax  collected  for  the 
support  of  the  free  school,  and  it  is  claimed 
for  appellant  that,  inasmuch  as  he  pays  his 
share  of  the  state  tax  devoted  to  free 
schools,  he  should  be  allowed  to  send  his 
children  to  the  free  school  in  whatever  dis- 
trict they  might  for  the  time  being  reside. 
After  careful  consideration  of  the  law  and 
facts  of  the  case,  we  have  reached  the  con- 
clusion that  the  appellant  had  not,  at  the 
time  of  the  trial  of  this  case,  lost  or  aban- 
doned his  country  domicil.  It  results, 
therefore,  that  the  court  erred  in  dismissing 
his  petition.  We  do  not  mean,  however,  to 
determine  or  decide  that  an  indefinite  con- 
tinuation of  his  residence  in  Lebanon,  or 
other  acts,  may  not  work  a  forfeiture  of  his 
country  domicil,  and  authorize  the  court  to 
hold  that  his  true  domicil  is  in  Lebanon. 

The  judgment  appealed  from  is  reversed, 
and  cause  remanded,  with  directions  to  per- 
petuate the  injunction  against  the  collection 
of  the  taxes  then  assessed,  and  for  proceed- 
ings consistent  herewith*. 


916 


Kentucky  Court  of  Appeals. 


8  kpt., 


COMMONWEALTH   of  Kentucky,  Apptn 

v. 

MOBILE  &  OHIO  RAILROAD  COMPANY. 


( 


Ky. 


.) 


1.  A  ■  tat  ate  permitting  m.  forelprn  rail- 
road corporation  to  extend  Its  road 

throngh  the  state,  subject  to  the  restrictions 
prescribed  by  its  charter  for  Its  government 
within  the  state  of  Its  domldl,  when  ac- 
cepted, constitutes  a  contract  which  will  pre- 
clude the  state  from  subsequently  requiring 
it  to  become  domesticated  as  a  condition  to 
its  continued  enjoyment  of  the  privilege. 

S,  Compelling;  a  forelfrn  railroad  cor- 
poration operating  a  portion  of  Its  road 
within  the  state  to  become  domesticated  is 
not  an  unlawful  Interference  with  Interstate 
commerce. 

3.  The  equal  protection  of  the  laws  la 
not  denied  to  a  forelgrn  railroad  cor- 
poration operating  a  portion  of  Its  road 
within  the  state,  by  compelling  it  to  become 
domesticated  as  a  condition  to  its  continuing 
such  operation. 

(Quffy,  J.,  dUncnti.) 
(September  27,  1901.) 

APFEAL  by  the  Commonwealth  from  a 
judgment  of  the  Circuit  Court  for  Car- 
lisle County  in  favor  of  defendant  in  a 
prosecution  against  it  for  violating  the 
statute  requiring  it  to  become  domesticated 
as  a  condition  of  continuing  business  with- 
in the  state.     Affirmed, 

The  facts  are  stated  in  the  opinion. 

Mr.  Robert  J.  Breekinridge  for  appel- 
lant. 

Messrs.  Lansden  A  Leek,  San* old  Ber- 
ney,  and  Shelbourae  A  Kane  for  appel- 
lee. 

O'Rear,  J.,  delivered  the  opinion  of  the 
court: 
Appellee,  Mobile  &  Ohio  Railroad  Com- 

Cy,  was  incorporated  by  the  state  of  Ala- 
La  February  3,  1848,  with  the  usual  pow- 
ers and  privileges,  looking  to  the  construc- 
tion of  a  line  of  railway  from  Mobile,  Ala- 
bama, to  some  point  on  the  Ohio  or  Missis- 
sippi river.     On  the  2b* th  day  of  February, 
1848,  the  legislature  of  this  state  passed  the 
following  enabling  act: 
"An  Act  to  Authorize  the  Mobile  &  Ohio 
Railroad  Company  to  Extend  Their  Rail- 
road from  the  South  Boundary  Line  of 
the  State  of  Kentucky  to  the  Mississippi 
or  Ohio  Rivers. 

"Sec.  1.  Be  it  enacted  by  the  general 
assembly  of  the  commonwealth  of  Kentucky, 
that  the  Mobile  &  Ohio  Railroad  Com- 
pany, when  formed,  under  the  act  of  the 
general  assembly  of  the  state  of  Alabama, 
approved   February   3,    1848,   entitled,   'An 


Act  to  Incorporate  the  Mobile  k  Ohio 
Railroad  Company,'  shall  be  allowed  the 
privilege  of  making  a  necessary  reconnois- 
sance  and  survey,  For  the  purpose  of  ascer- 
taining the  most  eligible  route  for  extend- 
ing their  Mobile  &  Ohio  Railroad  to  any 
point  upon  the  Mississippi  or  Ohio  rivers, 
in  this  state. 

"Sec  2.  Thai  as  soon  as  said  route  and 
point  shall  be  ascertained,  the  said  Mobile 
&  Ohio  Railroad  Company  shall  be  al- 
lowed the  right  of  way  for  the  extension 
and  construction  of  their  said  railroad,  from 
the  Tennessee  line  to  the  Mississippi  or 
Ohio  rivers;  and  that  they  shall  be  entitled 
to  all  the  privileges,  rights,  and  immunities, 
and  subject  to  all  such  restrictions  as  are 
granted,  made,  and  prescribed,  for  the  bene- 
fit, government,  and  direction  of  said  Mo- 
bile &  Ohio  Railroad  Company,  within 
the  state  of  Alabama,  by  the  act  above  de- 
scribed."    Acts  1847-48,  chap.  392. 

The  'company  was  formed  under  the  char- 
ter granted  by  the  parent  state,  and  did 
build  and  operate  thereunder  its  road  from 
Mobile  through  Alabama,  Mississippi,  Ten- 
nessee, into  and  through  Kentucky,  and  Illi- 
nois to  St.  Louis,  Missouri.  Appellee  has 
been  operating  its  line  of  railroad  under  the 
legislative  grants  above  named  from  1848 
to  the  present  time  although  a  portion  of  its 
road  in  Kentucky,  from  South  Columbus  to 
East  Cairo,  a  distance  of  some  20  miles, 
was  built  since  1856,  and  along  the  line  of 
way  proposed  for  the  Kentucky  &  Tennes- 
see Railroad  Company,  incorporated  by 
the  legislature  of  this  state  February  28, 
1870.  The  charter  privileges  of  the  latter 
company  seem  to  have  been  acquired  by  ap- 
pellee by  permissive  provisions  of  both  the 
charters  of  appellee  and  of  the  Kentucky 
&  Tennessee  Railroad  Company.  Section 
841,  Ky.  Stat.,  which  became  a  law  July 
12,  18U3,  provides  as  follows:  "No  com- 
pany, association,  or  corporation  created 
by,  or  organized  under,  the  laws  or  authori- 
ty of  any  state  or  country  other  than  this 
state,  shall  possess,  control,  maintain,  or 
operate  any  railway,  or  part  thereof  in  this 
state  until,  by  incorporation  under  the  laws 
of  this  state,  the  same  shall  have  become  a 
corporation,  citizen,  and  resident  of  this 
state.  Any  such  company,  association,  or 
incorporation  may,  for  the  purpose  of  pos- 
sessing, controlling,  maintaining,  or  operat- 
ing a  railway  or  part  thereof  in  this  state, 
become  a  corporation,  citizen,  and  resident 
of  this  state  by  being  incorporated  in  the 
manner  following,  namely:  By  filing  ia 
the  office  of  the  secretary  of  state,  and  in 
the  office  of  the  railroad  commission,  a  copy 
of  the  charter  or  articles  of  incorporation 
of  such  company,  association,  or  corpora- 
tion, authenticated  by  its  seal  and  by  the 


Note. — For  a  case  In  this  series  holding  tbat 
foreign  corporation  acquires  no  vested  rights 
by  complying  with  existing  police  regulations 
or  comity  laws,  which  cannot  be  affected  by  sub- 
sequent changes  in  such  regulations  or  laws, 
see  State  on  Information  of  Crow  v.  Firemen's 
Fund  Ins.  Co.  (Mo.)  45  L.  R.  A.  S63. 

As  to  recognition  or  exclusion  of  foreign  cor- 
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poration  by  state,  see  Cone  Export  &  Commis- 
sion Co.  v.  Poole  (S.  C.)  24  L.  R.  A.  289,  and 
note. 

For  exclusion  of  foreign  corporation  as  an  in- 
terference with  Interstate  commerce,  see  mote 
to  Kindel  v.  Beck  k  P.  Lithographing  Co. 
(Colo.)   24  L.  R.  A.  311. 
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attestation  of  its  president  and  secretary; 
and  thereupon  and  by  virtue  thereof,  such 
company,  association,  or  corporation  shall 
at  once  become  and  be  a  corporation,  citi- 
zen, and  resident  of  this  state.  The  secre- 
tary of  state  shall  issue  to  such  corporation 
a  certificate  of  such  incorporation.11  Ap- 
pellee continued  to  operate  its  road  in  Ken- 
tucky after  the  passage  of  the  foregoing  act, 
and,  failing  to  incorporate  under  the  laws 
of  this  state,  it  was  indicted  and  tried  in  the 
Carlisle  circuit  court  in  November,  1900,  for 
the  alleged  violation  of  the  provisions  of 
this  act.  The  circuit  court  found  the  de- 
fendant not  guilty,  and  the  commonwealth 
has  appealed. 

^Following  is  the  judgment  rendered  by 
tiie  circuit  court:  "This  cause  coming  on 
for  trial,  the  defendant  entered  a  motion  to 
dismiss  the  indictment  for  the  following 
reason:  That  §§  841,  842,  Ky.  Stat.,  on 
which  this  indictment  is  based,  are  uncon- 
stitutional. And  for  the  purpose  of  trying 
the  constitutional  question  the  facts  were 
agreed  and  written,  and  were  filed,  and  Ex- 
hibits A,  B,  C,  D,  and  E  filed  as  evidence, 
the  same  specified  in  agreement  of  facts,  and 
jury  was  waived,  and  cause  submitted  to  the 
court  on  the  agreed  facte,  whereupon  the 
court  held  that  §  841  did  not  apply  to  de- 
fendant company,  or,  if  it  did  apply  to  de- 
fendant company,  that  it  was  unconstitu- 
tional, in  that  it  impairs  the  obligation  of 
the  grant  of  the  Kentucky  general  assem- 
bly to  the  M.  &  0.  R.  R.  Co.,  approved  Feb- 
ruary 26,  1848,  and,  so  far  as  that  company 
is  concerned,  that  it  is  a  regulation  of  com- 
merce among  the  states;  and  therefore  the 
indictment  is  dismissed,  to  all  of  which  the 
commonwealth  objects  and  excepts,  and 
prays  an  appeal,  which  is  granted." 

It  was  the  contention  of  appellee  on  the 
trial  below,  and  is  its  argument  here,  that 
the  act  of  February  26,  1848,  quoted  above, 
constituted  a  contract  between  the  state  of 
Kentucky  and  the  Mobile  &  Ohio  Railroad 
Company;  that,  therefore,  in  so  far  as  the 
provisions  of  §  841,  Ky.  Stat.,  passed  sub- 
sequent to  February,  1848,  imposed  addi- 
tional conditions  upon,  or  in  any  wise  al- 
tered the  provisions  of,  the  original  grant 
to  appellee,  it  was  not  applicable  to  this 
company,  or,  if  applicable,  such  provisions 
were  contrary  to  the  provisions  of  §  10,  art. 
1,  of  the  Constitution  of  the  United  States. 
It  was  and  is  further  urged  by  appellee 
that,  its  business  being  admittedly  the  car- 
rying of  commodities  and  passengers  be- 
tween and  among  two  or  more  of  the  states, 
it  was  interstate  commerce,  and  that  §  841 
is  an  interference  with  said  interstate  busi- 
ness, and  violates  the  3d  clause  of  §  8,  art. 
1,  of  the  Constitution  of  the  United  States. 
It  is  again  argued  for  appellee  that  §  841 
violates  the  14th  Amendment  of  the  Con- 
stitution of  the  United  States,  in  that  it 
denies  to  foreign  railroad  companies  in  Ken- 
tucky the  equal  protection  of  the  laws. 

What  was  the  nature  of  the  grant,  or, 
rather,  the  legal  character  and  effect  of  the 
act  of  legislature  of  February  26,  1848,  con- 
ferring certain  privileges  upon  appellee  cor- ' 
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porationf  The  position  assumed  in  argu- 
ment for  the  commonwealth  by  the  attorney 
general  is  that  the  act  "is  neither  a  char' 
ter,  a  contract,  nor  a  grant,  but  is  only  a 
license."  It  is  not  claimed  by  appellee  that 
the  act  is  a  charter,  as  that  term  is  gener- 
ally applied  in  law.  And  it  argues  that- 
"contract"  embraces  both  "grant"  and  li- 
cense." It  is  to  be  observed  that  the  Ken- 
tucky legislature,  by  the  act  in  question,  in 
the  very  title  of  it,  stated  the  purpose  of 
the  act,  viz.:  "An  Act  to  Authorize  the 
Mobile  &  Ohio  Railroad  Company  to  Ex- 
tend  Their  Railroad  from  the  South  Boun- 
dary Line  of  the  State  of  Kentucky  to  the 
Mississippi  or  Ohio  Rivers."  It  may  be  as- 
sumed that  both  the  legislature  of  Kentucky 
and  the  railroad  company  regarded  the  per- 
mission of  the  state  to  construct  and  oper- 
ate the  railway  through  its  territory  to  be 
necessary.  This  act  was  to  grant  to  the 
railroad  company  that  consent,  and  to  im- 
pose the  terms  upon  which  the  privilege  or 
right  was  granted.  The  first  section  of  the 
act  gave  the  company  the  right,  upon  its 
organization  under  the  original  charter,  "to 
make  any  necessary  reconnoissance  and  sur- 
vey for  the  purpose  of  ascertaining  the 
most  eligible  route"  for  extending  the  pro- 
posed road.  Section  2  of  the  act  then  pro- 
vided that  after  such  route  might  be  ascer- 
tained the  railroad  company  "shall  be  al- 
lowed the  right  of  way  for  the  extension  and 
construction  of  their  said  railroad  from  the 
Tennessee  line  to  the  Mississippi  or  Ohio 
rivers."  Thus  are  the  purpose  of  the  act 
and  the  right  conferred  clearly  set  forth.  It 
may  be  said,  without  question,  that  the  Ken- 
tucky legislature  may  have  imposed  such 
conditions  upon  the  exercise  of  the  right 
granted  as  to  it  seemed  just  and  expedient. 
And  the  conditions  so  imposed  would  be 
part  of  the  grant.  Now,  what  were  the 
conditions  actually  imposed  f  We  find  them 
in  the  language  of  the  closing  clauses  of  the 
2d  section  of  the  act, — that  the  company 
"shall  be  entitled  to  all  the  privileges, 
rights,  and  immunities,  and  subject  to  such 
restrictions  as  are  granted,  made,  and  pre- 
scribed, for  the  benefit,  government,  and  di- 
rection of  said  Mobile  &  Ohio  Railroad  Com- 
pany, within  the  state  of  Alabama,  by  the 
act  above  described."  Act  Feb.  3,  1848. 
The  state  of  Kentucky  having  offered  the 
right  to  construct  and  operate  the  railroad 
in  question,  and  named  the  only  restrictions 
reserved  by  it  to  be  ones  similar  to  those  re- 
served in  the  charter  granted  by  Alabama, 
it  remained  to  the'company  to  either  accept 
the  terms  named,  and  build  subject  to  them, 
or  to  refuse  to  enter  the  state  with  its  road. 
It  chose  the  former  course.  The  terms  of 
the  Alabama  charter  are  contained  in  the 
copy  of  the  act  of  its  general  assembly,  ap- 
proved February  3,  1848,  and  copied  into 
the  record.  It  is  sufficient  to  say  that  there 
is  nothing  in  that  requiring  or  looking  to 
the  imposition  of  such  conditions  as  are 
named  in  §  841,  Ky.  Stat 

What  may  constitute  a  grant  by  the  state 
a  contract,  within  the  meaning  of  the  Fed- 
eral  Constitution?    Since  Dartmouth   Coh 
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lege  v.  Woodtcard,  4  Wheat.  518,  4  L.  ed. 
629,  and  perhaps  the  most  famous  judicial 
utterance  of  the  past  century,  it  has  not 
been  an  open  question  in  this  country  that 
a  legislative  grant  to  a  corporation  is  a  con- 
tract, within  the  meaning  of  the  Constitu- 
tion.   Where   the   legislature  grants   fran- 
chises or  privileges  to  a  corporation,  with- 
out reservation  of  right  to  amend  or  repeal 
the  grant,  and  the  corporation  accepts  it, 
and   expends   money   or   acquires   property 
rights  based  thereon,  it  is  not  competent  for 
the  state  to  subsequently,  by  amendment  or 
independent    enactment,   impose  additional 
conditions  upon  the  privilege  of  exercising 
the  franchises  or  using  the  rights  so  previ- 
ously granted.    On  this  point  Mr.  Justice 
Story,  in  the  first-cited  case,  said  pp.  683, 
684.  4  Wheat.,  and  p.  670,  4  L.  ed.:     "When 
a  contract  has  once  passed  bona  fide  into 
grant,  neither  the  King  nor  any  private  per- 
son who  may  be  the  grantor  can  recall  the 
grant  of  the  property,  although  the  convey- 
ance may  have  been  purely  voluntary.    A 
gift  completely  executed  is  irrevocable.   The 
property  conveyed  by  it  becomes,  as  against 
the  donor,  the  absolute  property  of  the  do- 
nee, and  no  subsequent  change  of  intention 
of  the  donor  can  change  the  rights  of  the 
donee.     2  Bl.  Com.  441;  Jenkins,  Cent.  104. 
And  a  gift  by  the  Crown  of  incorporeal 
hereditaments,  such  as  corporate  franchises, 
when  executed,  comes  completely  within  the 
principle,  and  is,  in  the  strictest  sense  of  the 
terms,  a  grant     2  Bl.  Com.  317,  346;  Shep. 
Touch,  chap.   12.    .    .    .    And  a  grant  of 
franchises  is  not,  in  point  of  principle,  dis- 
tinguishable from  a  grant  of  any  other  prop- 
erty."   And    he    further    said    (p.    675,    4 
Wheat.,  and  p.  668,  4  L.  ed. ) :     "Unless  a 
power   be   reserved   for  this   purpose,    the 
Crown  cannot,  in  the  virtue  of  its  preroga- 
tive, without  the  consent  of  the  corporation, 
alter  or  amend  the  charter,  or  devest  the  cor- 
poration of  any  of  its  franchises,  or  add  to 
them."     And    further    along     (p.     699,    4 
Wheat.,  and  p.  674,  4  L.  ed. )  :     "In  respect 
to    franchises,    whether    corporate  or  not, 
which  include  a  pernancy  of  profits,  such  as 
a  right  of  fishery,  or  to  hold  a  ferry,  a  mar- 
ket, or  a  fair,  or  to  erect  a  turnpike,  bank, 
or  bridge,  there  is  no  pretense  to  say  that 
grants  of  them  are  not  within  the  Constitu- 
tion.    .    .     .    The  truth,  however,  is  that  all 
incorporeal  hereditaments,  whether  they  be 
immunities,  dignities,  offices,  or  franchises, 
or  other  rights,  are  deemed  valuable  in  law. 
.     .     .     Whenever  they  are  the  subject  of 
a  contract  or  grant,  they  are  just  as  much 
witihin  the  reach  of  the  Constitution  as  any 
other   grant."    That  this   case,   decided   in 
1819,  both  from  its  profoundly  important 
utterances,  as  well  as  the  connection  with  it 
of  most  illustrious  and  distinguished  advo- 
cates and  jurists,  attracted  the  attention  of 
the  Kentucky  legislature,  in  common  with 
that  of  all  other  lawmaking  bodies,  cannot 
be  doubted.    Yet  the  legislature  omitted  to 
reserve  in  its  grant  of  1848  any  right  of  fu- 
ture control  over  the  rights  ceded  to  the 
railroad   company,   further  than    were   re* 
tained  by  the   provisions   of   the   Alabama 
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charter.  Furthermore,  we  find  that  the  leg- 
islature, by  its  act  of  February  14,  1856, 
tacitly  recognized  that  it  had  n&  control 
over  such  rights  as  it  had  previously  granted 
to  corporations,  and  which  rights  had  be- 
come vested,  for  it  provided  in  the  act  of 
that  date  as  follows:  "All  charters  and 
grants  of  or  to  corporations,  or  amend- 
ments thereof,  enacted  or  granted  since  the 
14th  of  February,  1856,  and  ail  other  stat- 
utes, shall  be  subject  to  repeal  at  the  will 
of  the  general  assembly,  unless  a  contrary 
intent  be  therein  plainly  expressed:  pro- 
vided, that  whilst  privileges  and  franchises 
so  granted  may  be  repealed,  no  repeal  shall 
impair  other  rights  previously  vested." 
[Ky.  Stat  (1894)  §  1987]. 

We  are  now  brought  to  the  consideration 
of  the  question  whether,  if  the  provisions  of 
$  841,  Ky.  Stat,  be  applied  to  appellee,  it 
is  an  impairment  of  its  grant  of  February 
26,  1848.    On  this  point  the  attorney  gen- 
eral argues  that  an  obedience  by  appellee  to 
§  841  would  not  require  it  to  "surrender  a 
single  right  or  power  it  has  ever  lawfully 
had  or  exercised  in  Kentucky."    But,  if  it 
could  not  lawfully  exercise  them  as  hereto- 
fore, that  would  be  equivalent  to  being  de- 
nied the  right  to  exercise  them  at  all.     For 
appellant  it  is  argued  that,  to  fulfil  the  re- 
quirement of  the  section  named,  it  would  be 
compelled  to  change  its  status  from  that  of 
a  foreign  corporation  to  a  domestic   one. 
In  other  words,  it  would  be  compelled  to  be- 
come a  citizen  of  Kentucky.    One  of  the  ad- 
vantages now  thought  to  pertain  to  its  non- 
residency  is  the  privilege  of  claiming  the 
jurisdiction  of  the  Federal  courts  in  certain 
actions.    Others  of  equal  or  greater  value 
in  fact  may  readily  occur  to  the  mind.    But 
we  apprehend  that  the  real  question  is  not 
to  the  extent  of  any  change  of  condition, 
but  whether  there  is  in  fact  any  change. 
The  imposition  of  further  conditions  to  be 
performed  by  the  grantee,  other  than  the 
police  regulations,  before  it  can  lawfully  use 
or  enjoy  the  privileges  theretofore  granted 
to  it,  is  essentially  a  change  of  the  contract. 
A  case  very  much  like  the  one  at  bar  is  that 
of  xVetc  York,  L.  E.  d  W.  R.  Co.  v.  Pennsyl- 
vania, 153  U.  S.  628,  38  L.  ed.  846,  14  Sup. 
Ct.  Hep.  952.     It  appears  that  the  railroad 
company,  a  New  York  corporation,  was  per- 
mitted by  an  act  of  the  Pennsylvania  legis- 
lature to  build  some  42  miles  of  its  railway 
through  two   counties   of  the  latter   state. 
The  permission  was  granted  upon  certain 
stated  conditions  in  regard  to  taxation  and 
rate  of  freight  on  certain  kinds  of  coal,  etc. 
Subsequently  the  state  of  Pennsylvania  en- 
acted a  law  under  a  section  of  which   it 
sought  to  levy  and  collect  a  tax  upon  the 
New  York  corporation  on  an  entirely  differ- 
ent basis  from  that  prescribed  in  the  act 
granting  the  franchise  or  right  to  build  its 
road  in  the  state.    The  company  resisted  the 
attempt.    The  state  courts  having  decided 
the  question  adversely  to  it,  it  appealed  to 
the  Supreme  Court  of  the  United  States.  In 
the  latter  court  it  was  held,  speaking  of  the 
effect   of   the   Pennsylvania   acts:     "Those 
acts  prescribed  the  terms  and  conditions  up- 
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on  which  Pennsylvania  assented  to  the  com- 
pany's constructing  and  operating  its  road 
through  limited  portions  of  its  territory. 
.  .  .  Consistently  with  those  terms  and 
conditions  Pennsylvania  cannot  withdraw 
the  assent  which  it  gave,  upon  a  valuable 
consideration,  to  the  construction  and  opera- 
tion of  the  defendant's  road  within  its  lim- 
its. Nor  can  the  right  of  the  company  to 
enjoy  the  privileges  so  obtained  be  burdened 
with  conditions  not  prescribed  in  the  acts 
of  1841  and  1840,  except  such  ae  the  state, 
in  the  exercise  of  its  police  powers  for  pur- 
poses of  taxation  and  for  other  public  ob- 
jects, may  legally  impose  with  respect  to 
business  carried  on  and  property  situated 
within  its  limits."  If  5  841  is  applied  to 
appellee,  it  will  be  required,  in  order  to  con- 
tinue the  use  and  enjoyment  of  the  privi- 
leges granted  to  it  in  1848,  to  do  something 
in  addition  to  that  required  by  the  terms  of 
its  grant.  It  will  be  compelled  to  take  up 
the  burdens  of  a  citizenship,  which  it  has 
not  hitherto  had  to  bear,  and  deprive  itself 
of  privileges  deemed  by  many,  or  all  similar- 
ly situated,  to  be  of  considerable  pecuniary 
value.  This  would  be  manifest,  substantial 
impairment  of  the  obligation  of  the  state's 
contract,  and  is  therefore  repugnant  to  §  10, 
art.  1,  of  the  Constitution  of  the  United 
States. 

The  majority  of  the  court  are  of  the  opin- 
ion that,  even  were  the  statute  in  question 
(H  841)  enforced  against  appellee  it  would 
not  be  such  an  interference  with  the  inter- 
state traffic  in  which  appellee  is  engaged  as 
to  fall  within  the  inhibition  of  the  Federal 
Constitution  on  that  subject.  Nor  is  the 
court  of  opinion  that  the  14th  Amendment 
to  the  Constitution  is  in  any  wise  infringed, 
or  would  be,  by  the  enforcement  of  the  stat- 
ute in  question  against  the  appellee. 

For  the  reasons  indicated,  the  judgment 
appealed  from  is  affirmed. 

Gnffy,  J.,  dissents. 


J.    P.    WALDRON,  Admr.,  etc.,  of  8olon 

Fagg,  Deceased,  Appt., 

v. 

LOUISVILLE  &  NASHVILLE  RAILROAD 

COMPANY. 


( 


Ky. 


) 


A  railroad  company  Is  liable  to  one 
who,  having;  without  rljpht  and  while 
In  a  drunken  and  helpless  condition 

at  night  boarded  a  train  standing  in  a  cat, 
Is  Immediately  ejected  from  the  train  with 
knowledge  on  the  part  of  the  trainmen  that 
a  passenger  train  will  soon  pass  through  the 
cut,  for  Injuries  by  the  latter  train,  which 

Note. — For  other  cases  In  this  series  as  to  ex- 
posure  of  drunken  passenger  to  danger  by  ejec- 
tion from  car,  see  Roseman  v.  Carolina  C.  R. 
Co.  (N.  C.)  19  L.  R.  A.  327,  and  note;  and  Louis- 
ville k  N.  R.  Co.  t.  Johnson  (Ala.)  31  L.  R. 
A.  372. 

As  to  liability  for  death  of  drunken  man 
ejected  from  railroad  station,  see  Haug  v. 
Great  Northern  R.  Co.  (N.  D.)  42  L.  R.  A.  664. 
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its  superintendent  and  nearest  station  agent, 
who  have  been  Informed  of  his  peril,  make  no 
effort  to  avoid. 

(Du  BeUe  and  Burnam,  J  J.,  dissent.) 

(May  28,  1901.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Simpson  County 
m  favor  of  defendant  in  an  action  brought 
to  recover  damages  for  the  alleged  negligent 
killing  of  plaint  id's  intestate.     Reversed. 

The  facto  are  stated  in  the  opinion. 

Messrs.  Roark  ft  Finn,  for  appellant: 

In  exercising  the  right  of  ejecting  passen- 
gers, it  should  not  be  done  at  a  time  and 
place,  and  under  such  conditions  and  cir- 
cumstances, as  would  necessarily  expose  the 
person  ejected  to  great  peril  of  life  or  bodily 
harm,  whether  the  attendant  danger  arises 
from  the  natural  infirmity  of  the  person  or 
is  self-imposed. 

Louisville,  C.  d  L.  R.  Co.  v.  Bullivan,  81 
Ky.  624,  50  Am.  Rep.  186;  Louisville  d  N. 
R.  Co.  v.  Johnson,  108  Ala.  62,  31  L.  R.  A. 
372,  19  So.  61;  Louisville  d  N.  R.  Co.  v. 
Logan,  88  Ky.  232,  3  L.  R.  A.  80,  10  S.  W. 
655 ;  Louisville  d  N.  R.  Co.  v.  FerreU,  7  Ky. 
L.  Rep.  607 ;  Louisville  d  N.  R.  Co.  v.  Moss, 
13  Ky.  L.  Rep.. 684;  Louisville,  8t.  L.  d  T. 
R.  Co.  T.  Qatewood,  14  Ky.  L.  Rep.  108; 
Louisville  d  N.  R.  Co.  v.  Ellis,  97  Ky.  330, 
30  S.  W.  979;  Thurman  v.  Louisville  d  2f. 
R.  Co.  17  Ky.  L.  Rep.  1344,  34  S.  W.  803; 
Brown  v.  Louisville  d  N.  R.  Co.  103  Ky.  211, 
44  S.  W.  648;  Railway  Co.  v.  Valleley,  32 
Ohio  St.  345,  30  Am.  Rep.  601;  Buroh  v. 
Baltimore  d  P.  R.  Co.  3  App.  D.  C.  346,  26 
L.  R.  A.  129;  Haug  v.  Great  Northern  R. 
Co.  8  N.  D.  23,  42  L.  R.  A.  667,  77  N.  W. 
97. 

The  law  requires  humane  treatment.  It 
censures  that  conduct  which  evinces  such  a 
disregard  for  human  life  as  to  shock  the 
conscience  of  good  citizenship. 

If  the  station  agent  at  Franklin  knew 
that  Fagg  was  in  this  deep  cut  upon  this 
dark  and  stormy  night,  upon  defendant's 
roadbed,  and  in  a  drunken  helpless  condi- 
tion, and  also  knew  that  this  north-bound 
passenger  train  would  of  necessity  run  over 
and  probably  kill  him,  and  yet  stood  idly  by, 
perfectly  unconcerned,  taking  no  precaution 
whatever,  absolutely  failing  to  notify  those 
in  charge  of  said  passenger  train  to  be  on 
the  lookout  and  guard  against  any  injury 
to  him,  is  not  such  conduct  just  as  cruel,  as 
brutal,  as  merciless,  and  as  inhuman  as  if 
those  actually  in  charge  of  said  north-bound 
train  had  notice  of  his  danger  and  failed  to 
take  any  precaution  to  prevent  the  same? 

The  company  is  liable  for  an  injury  to 
trespassers  by  negligence  when  those  in 
charge  of  the  train  discover  the  peril,  be- 
cause knowledge  of  danger  by  the  servants 
in  charge  of  the  train  is  knowledge  by  the 
company,  they  being  agents  of  the  company. 

Louisville  d  2V '.  R.  Co.  v.  Coleman,  86  Ky. 
556,  6  S.  W.  438,  8  S.  W.  875. 

The  crew  upon  the  passenger  train  could 
have  stopped  and  rescued  Fagg  without  en- 
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dangering  the  life  of  any  passenger;  bring- 
ing it  within  the  rule  laid  down  in  Reed  v. 
Louisville  d  W.  R.  Co.  20  Ky.  L.  Rep.  816, 
47  S.  W.  591. 

Messrs.  J.  A.  Mitchell  and  Edward  W. 
Hines,  for  appellee: 

Neither  paragraph  of  the  petition  states  a 
cause  of  action. 

If  Fagg  had  been  discovered  in  the  at- 
tempt to  board  the  train,  and  defendant's 
servants  had  prevented  him  from  doing  so, 
would  defendant  have  owed  him  the  duty  of 
removing  him  to  a  place  of  greater  safely? 
Clearly  not,  and  surely  the  fact  that  he  suc- 
ceeded in  getting  on  the  train  before  he  was 
discovered  did  not  deprive  defendant's  serv- 
ants of  the  right  to  put  him  off  at  the  very 
place  where  he  got  on. 

Reed  v.  Louisville  d  If.  R.  Co.  20  Ky.  L. 
Rep.  815,  47  S.  W.  591. 

The  mere  allegation  that  the  defendant's 
agents  knew  of  the  presence  of  Fagg  on  the 
track  in  a  drunken  and  helpless  condition 
is  not  sufficient  to  show  that  they  had  rea- 
son to  believe  that  he  could  not  get  out  of 
the  way  of  an  approaching  train. 

Notice  will  not  be  imputed  to  the  princi- 
pal, unless  the  knowledge  of  the  fact  reaches 
the  agent  while  acting  for  his  principal, 
either  generally,  or  with  reference  to  the 
transaction  to  which  the  notice  relates. 

4  Thomp.  Corp.  f  5197;  1  Elliott,  Rail- 
roads, $  226;  Day  v.  Wamsley,  33  Ind.  145; 
Walker  v.  Hannibal  d  St.  J.  R.  Co.  121  Mo. 
575,  21  L.  R.  A.  363,  26  S.  W.  360;  Congar 
v.  Chicago  d  N.  TV.  R.  Co.  24  Wis.  157,  1 
Am.  Rep.  164. 

Faynter,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  plaintiff,  J.  P.  Waldron,  administra- 
tor of  Solon  Fagg,  deceased,  instituted  this 
suit  against  the  appellee  to  recover  damages 
for  the  alleged  negligent  killing  of  the  in- 
testate. The  question  here  for  review  is  the 
action  of  the  court  in  sustaining  a  demurrer 
to  the  petition  as  amended,  ana  in  dismiss- 
ing it  upon  appellant's  failure  to  plead  fur- 
ther. It  is  in  two  paragraphs,  but,  in  our 
opinion,  it  was  not  necessary  or  proper  to 
thus  paragraph  it.  If  it  is  good,  it  simply 
states  one  cause  of  action;  that  is,  the  ap- 
pellee's negligent  killing  of  the  appellant's 
intestate,  which  resulted  in  damage  to  the 
estate  of  the  intestate.  Because  there  may 
have  been  one  or  more  acts  of  negligence 
which  produced  the  injury  resulting  in 
death  does  not  make  it  proper,  in  stating 
the  cause  of  action,  to  do  so  in  as  many 
paragraphs  as  there  may  have  been  acts  of 
negligence  which  separately  or  collectively 
produced  the  injury.  So,  in  stating  the 
averments  of  the  petition,  we  will  do  so  as 
though  it  was  not  paragraphed.  It  is 
averred  that  there  is  a  deep  cut  upon  the 
defendant's  roadbed  in  the  city  of  Franklin, 
immediately  north  of  defendant's  north 
switch;  that  upon  a  night  in  December,  1898, 
the  decedent,  Solon  Fagg,  was  in  a  drunken 
and  helpless  condition,  and  at  about  8:00 
o'clock  upon  that  night,  while  in  that  condi- 
tion, boarded  the  north-bound  freight  train 
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in  the  cut;  that  the  night  was  dark  and 
rainy;  that  the  agents  ami  servants  of  de- 
fendant in  charge  of  the  freight  train  knew 
the  drunken  and  helpless  condition  of  the 
decedent;  that  they  knew  that  other  trains 
of  the  defendant  would  shortly  pass  through 
the  cut,  yet  they  then  and  there  negligently 
and  wrongfully  ejected  him  from  the  train; 
that  it  was  natural  and  probable  that  death 
or  great  bodily  harm  would  be  inflicted  up- 
on him  by  reason  of  being  ejected  from  the 
train;  that  upon  the  same  night*  while  up- 
on the  track  in  the  cut*  drunk  and  in  a 
helpless  condition,  he  was  run  over  and 
killed  by  one  of  the  defendant's  trains; 
that  upon  the  night  in  question  the  defend- 
ant's superintendent  at  Nashville,  Tennes- 
see, and  its  agent  at  Franklin,  Kentucky, 
had  notice  that  he  was  in  the  cut  upon  de- 
fendant's track  in  a  drunken  and  helpless 
condition;  that  the  superintendent  and 
agent  knew  that  in  a  short  while  a  north- 
bound passenger  train  would  pass  through 
the  cut  where  he  was,  and  that  he 
was  in  great  danger;  that  the  superin- 
tendent and  agent  had  ample  time  and  op- 
portunity to  notify  defendant's  crew  in 
charge  of  the  north-bound  passenger  train 
which  would  shortly  pass  through  the  cut 
that  he  was  in  the  cut,  and  to  take  other 
precautions  to  prevent  his  injury ;  that  they 
failed  to  notify  the  crew  upon  that  north- 
bound passenger  train  concerning  him,  and 
failed  and  refused  to  use  any  care  or  take 
any  precaution  to  prevent  injury  to  him; 
that  the  north-bound  passenger  train  ran 
over  and  killed  him  in  the  cut  upon  the 
night  in  question.  In  an  amended  petition 
it  is  averred  that  the  decedent  was  killed  at 
the  point  where  he  was  ejected  from  the 
train;  that  if  the  superintendent  at  Nash- 
ville and  the  agent  at  Franklin  had  notified 
the  crew  upon  the  passenger  train  of  the  po- 
sition which  he  occupied^  and  of  his  condi- 
tion, those  in  charge  of  it  could  and  would 
have  avoided  injuring  him,  without  endan- 
gering the  passengers  or  the  train.  The 
foregoing  averments  are  substantially  those 
contained  in  the  petition  as  amended;  at 
any  rate,  all  those  that  are  essential  to  be 
stated  for  the  purpose  of  considering  the 
sufficiency  of  the  petition.  They  are  taken 
as  true  on  demurrer. 

For  the  purpose  of  considering  the  ques- 
tion involved,  the  facts  averred  may  be  sum- 
marized as  follows:  Decedent,  without  a 
right  to  do  so,  placed  himself  upon  a  freight 
train,  and  thus  became  a  trespasser.  He 
did  this  while  the  train  was  standing  in  a 
deep  cut,  on  a  dark  and  rainy  night  in  De- 
cember. While  he  was  in  a  drunken  and 
helpless  condition,  he  was  ejected  from  the 
train  in  the  cut,  and  left  there  in  the  condi- 
tion described.  This  condition  was  known 
to  those  in  charge  of  the  train  from  which 
he  was  ejected.  They  also  knew  that  short- 
ly thereafter  a  passenger  train  would  pass 
over  the  track  through  the  cut.  The  super- 
intendent of  the  road  at  Nashville,  and  the 
agent  at  Franklin,  the  station  near  by 
where  the  ejection  took  place,  were  notified 
that  he  was  on  the  track  in  the  cut  in  a 
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drunken  and  helpless  condition,  and  this  no- 
tice they  received  in  time  to  have  saved  him 
from  the  impending  peril  by  the  exercise  of 
ordinary  care,  and  in  doing  which  it  would 
not  have  hazarded  the  lives  of  the  passen- 
gers or  the  property  of  the  appellee.  The 
question  is  not  involved  as  to  the  right  of 
those  in  charge  of  the  freight  train  to  have 
ejected  the  decedent.  That  he  was  a  tres- 
passer, and  the  right  to  eject  him,  is  ad- 
mitted. The  law  gave  the  right  to  the 
agents  and  servants  of  the  appellee  to  eject 
him.  The  question  here  for  determination 
is  whether  they  should  have  ejected  him  at 
the  time,  place,  and  under  the  circumstan- 
ces averred  in  the  petition,  considering  his 
mental  and  physical  condition.  The  liabili- 
ty of  appellee,  if  it  exists,  arises  from  the 
disregard  of  those  in  charge  of  the  freight 
train  for  human  life  while  in  the  perform- 
ance of  a  legal  right,  and  the  disregard  for 
human  life  by  the  appellee's  superintend- 
ent and  agent  after  they  were  advised  of  the 
perilous  position  which  the  decedent  occu- 

Sied,  and  their  failure  to  use  care  to  save 
im.  All  courts  and  all  law  writers  agree 
that  those  in  charge  of  a  train  have  no  right 
to  throw  a  trespasser  from  it  while  moving, 
and  thus  jeopardize  his  life.  Principles  of 
hunmanity  forbid  the  exercise  of  the  right 
in  such  a  cruel  manner.  For  the  same  rea- 
son, if  they  eject  a  trespasser  who  is  not 
imperiling  the  lives  of  the  officers  in  charge 
of  the  train,  or  the  passengers,  or  doing 
something  which  makes  it  hazardous  to  per- 
mit him  to  remain  upon  the  train  (Louis- 
ville &  AT.  R.  Co.  v.  Logan,  88  Ky.  232,  3  L. 
R.  A.  80,  10  S.  W.  655),  they  must  be  re- 
gardful of  the  time,  place,  and  circumstan- 
ces under  which  they  perform  the  act  of  re- 
moval. If  the  decedent  had  boarded  the 
train  several  miles  from  the  cut,  and  after 
reaching  there  had  been  removed,  under  the 
circumstances  described,  it  seems  to  us  that 
no  one  could  have  had  any  difficulty  in 
reaching  the  conclusion  that  death  or  great 
bodily  harm  would  have  been  the  natural 
and  probable  result  of  the  removal,  and  a 
liability  would  have  been  incurred  by  the 
appellee.  In  this  case,  according  to  the 
averments  of  the  petition,  he  got  on  the 
train,  and,  after  getting  on,  was  a  trespass- 
er, just  the  same  as  if  he  had  boarded  it  at 
another  station,  and  been  carried  to  that 
point.  Getting  on  the  train  was  an  accom- 
plished fact.  The  fact  that  he  had  just  got 
on  the  train  while  it  was  standing  in  the  cut 
did  not  give  those  in  charge  of  it  the  right 
to  seize  and  hurl  him  from  it,  without  re- 
gard to  consequences;  neither  did  that  fact 
give  them  the  right  to  eject  him,  regardless 
of  time,  place,  and  circumstances,  and  his 
physical  and  mental  condition.  They  had 
no  more  right  to  jeopardize  his  life  in  his 
removal  because  he  had  been  on  the  train 
but  a  short  time  than  they  would  have  had 
if  he  had  been  carried  to  that  point  from 
elseWhere.  The  right  to  remove  a  trespass- 
er does  not  depend  upon  the  question  as  to 
the  length  of  time  he  has  been  on  the  train, 
neither  is  the  liability  of  the  railroad  com- 
pany affected  by  the  fact  that  the  trespasser 
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has  been  on  the  train  a  Ions  or  a  short  time. 
That  fact  has  nothing  to  do  with  the  case. 
The  same  responsibility  attaches  for  the  re- 
moving of  him  in  the  one  case  as  in  the  oth- 
er. 

The  principle  which  underlies  the  doctrine 
enunciated  in  Louisville,  C.  &  St.  L.  R.  Co. 
v.  Sullivan,  81  Ky.  624,  50  Am.  Rep.  186, 
and  Louisville  d  N.  R.  Co.  v.  Ellis,  97  Ky. 
330,  30  S.  W.  979,  is  applicable  to  the  facta 
of  this  case.  Sullivan  was  drunk,  and 
failed  to  pay  his  fare  on  demand,  and  was 
removed  while  in  a  drunken  condition,  in  a 
deep  snow,  and  fell  and  laid  in  it  until  he 
was  badly  frozen,  entailing  the  loss  of  some 
toes,  fingers,  and  part  of  his  heel.  The 
court  held  that  the  railroad  company  was 
liable  for  the  injury  resulting  to  him  under 
the  circumstances  detailed.  In  the  Ellis 
Case,  the  removal  took  place  when  he  was 
drunk  and  in  a  cut  in  the  road,  on  either 
side  of  which  was  a  wire  fence,  and  the  court 
held  that  if  the  natural  and  probable  result 
of  his  removal,  under  such  circumstances, 
was  that  he  would  be  killed  by  trains  that 
would  subsequently  follow,  then  the  com- 
pany was  liable.  In  condemning  an  instruc- 
tion in  that  case  which  assumed  the  agents 
of  the  railroad  company  had  the  right  to 
eject  a  trespasser,  regardless  of  the  time, 
place,  and  circumstances  and  his  physical 
and  mental  condition,  the  court  said:  "It 
seems  to  us  that  the  ordinary  principles 
which  characterize  humanity  condemn  such 
claim.  If  the  claim  of  appellee  be  true, 
that  the  decedent  was  ejected  in  a  cut,  away 
from  any  station,  with  banks  and  fences  on 
either  side  of  the  track,  in  such  mental  or 
physical  condition  as  rendered  him  incapa- 
ble of  taking  care  of  himself,  the  officer 
with  a  knowledge  of  his  condition,  then  it 
was  no  less  wrong  to  eject  decedent  under 
such  circumstances  than  it  would  have  been 
to  have  ejected  from  the  train  a  tod- 
dling child  who  had  not  mental  capacity  to 
know  the  danger  of  walking  upon  a  railroad 
track,  or  the  physical  ability  to  avoid  such 
danger  if  it  had  the  mental  capacity  to  dis- 
cern it.  Would  anyone  contend,  if  appel- 
lant should  kill  a  child  under  such  circum- 
stances, that  it  would  not  be  liable  to  dam- 
ages therefor?"  To  show  the  views  that 
other  courts  have  on  questions  substantially 
similar  to  the  one  here  involved,  we  will 
quote  from  opinions  delivered  by  them.  It 
was  said  in  Haug  v.  Great  Northern  R.  Co. 
8  N.  T).  23,  42  L.  R.  A.  069,  77  N.  W.  97: 
"When  the  carrier  discovers  that  one  help- 
less from  intoxication  is  upon  its  train  with- 
out right,  it  must,  in  selecting  a  safe  place 
to  put  him  off,  have  regard  to  his  actual  con- 
dition, physical  and  mental,  without  any 
reference  to  his  responsibility  for  such  con- 
dition. The  law  declares  to  the  carrier  that 
it  shall  not  expose  him  to  great  peril,  even 
in  exercising  its  undoubted  right  to  eject 
him;  and,  in  declaring  whether  he  will  be 
subjected  to  peril,  not  only  must  climatic 
conditions,  the  propinquity  of  shelter,  and 
other  matters  be  taken  into  account,  but  al- 
so the  actual  state  of  his  mind  and  bodily 
health  and  strength,  if  known  to  the  agent 
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of  the  carrier.*9  In  Railway  Co.  v.  Valleley, 
32  Ohio  St  340,  30  Am.  Rep.  601,  the  court 
said:  "It  might,  perhaps,  as  far  as  this 
case  is  concerned,  be  conceded  that,  if  a  man 
were  so  intoxicated  as  to  be  without  reason, 
sense,  or  intelligence,  it  would  be  unlawful, 
as  it  would  be  inhuman,  to  expel  him  from 
cars  at  night,  where  he  would  be  just  as 
likely  as  not  to  lie  down  upon  the  rails  and 
go  to  sleep.  We  may  concede,  further,  that 
to  put  off  a  drunken  man,  during  a  bitterly 
cold  night,  in  the  woods,  far  from  any 
house,  when  the  probabilities  were  that  he 
would  freeze  to  death  before  help  could 
reach  him,  would  be  as  indefensible  in  law 
as  it  would  be  wicked  and  cruel  in  fact. 
And,  further,  to  put  a  man  off,  in  a  dark 
night,  upon  a  high  railroad  bridge,  or  upon 
the  brink  of  a  precipice,  where  the  first  step 
would  be  destruction, — this  could  find  no 
justification  in  law.  All  this  might  possi- 
bly be."  In  Atchison,  T.  &  8.  F.  R.  Co.  v. 
Weber,  33  Kan.  554,  52  Am.  Rep.  543,  6  Pac. 
877,  the  court  said :  "The  duty  of  the  rail- 
road company,  however,  with  respect  to 
Weber,  did  not  end  with  his  removal  from 
the  train.  He  was  unconscious,  and  unable 
to  take  care  of  himself.  The  company  could 
not  leave  him  upon  the  platfortn  helpless, 
exposed,  and  without  care  or  attention.  It 
was  its  duty  to  exercise  reasonable  care  and 
diligence  to  make  temporary  provision  for 
his  protection  and  comfort  As  was  said  by 
the  learned  court  who  tried  vhe  cause:  'Of 
course,  the  carrier  is  not  required  to  keep 
hospitals  or  nurses  for  sick  or  insane  passen- 
gers, but,  when  a  passenger  is  found  by  the 
carrier  to  be  in  such  a  helpless  condition,  it 
is  the  duty  of  the  carrier  to  exercise  the 
reasonable  and  necessary  offices  of  humanity 
towards  him  until  some  suitable  provision 
may  be  made.' "  In  Conolly  v.  Crescent 
City  R.  Co.  41  La.  Ann.  61,  3  L.  R.  A.  133, 
5  So.  259.  6  So.  526,  the  court  said:  "But 
none  of  these  cases  hold  that  this  right  of 
exclusion  can  be  exercised  arbitrarily  and 
inhumanely,  or  without  due  care  and  provi- 
sion for  the  safety  and  well-being  of  the 
ejected  passenger.  On  the  contrary,  the 
duty  of  exercising  such  care  and  provision  is 
universally  recognized."  In  Indianapolis, 
P.  d  C.  R.  Co.  v.  Pitzer,  109  Ind.  186,  58 
Am.  Rep.  387,  6  N.  E.  310,  10  N.  E.  70,  the 
court,  referring  to  some  cases,  said :  "These 
are  cases — extreme  ones,  it  may  be — illus- 
trating the  doctrine  that  regard  must  be  had 
to  the  helpless  condition  of  one  who  enters  a 
railroad  train,  and  that  those  in  charge  of 
the  train  must  do  no  act  which  is  cruel  or 
inhuman.  Granting  that  these  oases  are 
extreme  ones,  still  the  general  doctrine 
which  they  assert  is  undeniably  a  sound 
one ;  for  through  all  the  cases  runs  the  prin- 
ciple that  what  humanity  requires  must  be 
done  by  those  who  act  with  knowledge  of  an- 
other's helplessness."  In  Roseman  v.  Caro- 
lina C.  R.  Co.  112  N.  C.  716,  19  L.  R.  A.  327, 
16  S.  E.  766,  the  court  said:  "But  where 
the  power  expressly  given  by  law  is  exer- 
cised in  such  a  manner  as  to  wilfully  and 
wantonly  expose  the  ejected  person  to  dan- 
ger of  life  or  limb,  the  company  is  still  lia- 
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ble  for  injury  or  death  resulting  from  the 
expulsion.    Cases   falling  within   this   last 
exception  to  the  general  rule,  and  not  in- 
tended to   be  included  under   the  statute, 
arise  where  the  persons  ejected  are  manifest- 
ly too  infirm  to  travel,  or  too  much  intoxi- 
cated to  be  trusted  to  find  the  way  to  the 
nearest  house  or  station.    3  Wood,  Railway 
Law,  i  362;  2  Shearm.  6  Redf.  Keg.  8  493; 
Toledo,  W.  &  W.  R.  Co.  v.  Wright,  68  Ind. 
586,  34  Am.  Rep.  277."    In  Broum  v.  Chi- 
cago, R.  I.  d  P.  R.  Co.  51  Iowa,  238,  1  N. 
W.  487,  the  court  said:     "In  exercising  the 
right  of  ejection,  reasonable  and  ordinary 
care  should  be  employed.    In  determining 
whether  such  care  has  been  exercised,  all  the 
circumstances  should  be  considered, — as  the 
physical  condition  of  the  person  ejected;  the 
time,  whether  in  daylight  or  late  at  night; 
the  condition  of  the  country,  whether  thick- 
ly or  sparsely  settled;  the  place  of  the  ejec- 
tion, whether  near  to,  or  remote  from,  dwell- 
ings of  any  character,  including  stations; 
the  character  of  the  weather,  whether  pleas- 
ant or  inclement,  etc    The  rules  of  law,  as 
well  as  the  dictates  of  humanity,   require 
that  the  ejection  shall  occur  at  such  place, 
and  be  conducted  in.  such  manner,  as   not 
unreasonably  to  expose  the  party  to  dan- 
ger."   Judge  Elliott,  in  his  work  on  Rail- 
roads (5  1637),  says:     "If  he  is  so  intoxi- 
cated or  so  young  or  feeble  as  not  to  be  able 
to  take  care  of  himself,  or  look  out  for  his 
own   safety,   the   company   should   exercise 
reasonable  care  to  see  to  it  that  he  is  not  ex- 
pelled and  abandoned  in. such  a  place,  and 
under  such  circumstances,  that  he  will    be 
exposed  to  unnecessary  peril."    The  conclu- 
sion which  we  have  reached  is  supported  by 
Isbell  v.  New  York  &  If.  H.  R.  Co.  27  Conn. 
393,  71  Am.  Dec.  78. 

Should  the  company  be  held  responsible 
because  its  superintendent  at  Nashville  and 
agent  at  Franklin  knew  that  the  decedent 
was  on  the  track  in  a  drunken  and  helpless 
condition,  and  that  shortly  thereafter  a 
train  would  pass  over  its  track  through  the 
cut,  and  failed  to  notify  those  in  charge  of 
it  of  his  situation,  and  thus  avoid  the  ca- 
lamity which  befell  him?  We  think  it 
should.  The  knowledge  of  these  officers  was 
the  knowledge  of  the  company.  From  the 
averments,  they  could  have  avoided  the  in- 
jury by  the  exercise  of  ordinary  care.  They 
could  have  saved  the  life  of  the  unfortunate 
man  by  giving  notice  to  those  in  charge  of 
the  passenger  train  of  his  peril.  It  would 
be  a  strange  doctrine  of  ethics  and  of  law  if 
an  unfortunate  man,  on  a  dark,  cold  night, 
in  a  drunken  and  helpless  condition,  is  on 
the  track  of  a  railway  company  in  a  deep 
cut,  and  that  fact  is  known  to  the  superin- 
tendent, together  with  the  knowledge  that  a 
passenger  train  will  soon  pass  over  the 
track  through  the  tunnel,  and  will  proba- 
bly kill  him,  that  the  company  is  not  respon- 
sible if  its  superintendent  could  have  avoid- 
ed the  injury  by  the  exeroise  of  ordinary 
care,  and  failed  to  do  so.  We  are  of  the 
opinion  that  if  the  death  of  deceased  would 
naturally  and  probably  flow  from  the  act  of 
his  removal   from  the  train   at  the   time. 
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place,  and  under  the  circumstances  in  his 
physical  and  mental  condition,  then  the  com- 
pany is  liable.  We  are  also  of  the  opinion 
that,  if  the  company  could  not  be  made  re- 
sponsible for  the  acts  of  its  agents  and  serv- 
ants in  thus  removing  the  decedent,  still  if 
he  was  on  the  track  in  a  drunken  and  help- 
less condition,  and  the  superintendent  at 
Nashville  and  the  agent  at  Franklin  knew 
of  his  situation,  and  failed  to  exercise  ordi- 
aary  care  to  save  his  life,  by  notifying  those 
who  were  in  charge  of  the  train  which  was 


soon  to  pass  over  its  track  through  the  cut, 
and  those  in  charge  of  the  train  could  have, 
without  hazarding  the  lives  of  the  passen- 
gers on  it  or  the  property  of  the  company, 
avoided  running  over  him,  the  company  is 
liable. 

The  judgment  is  reversed  for  proceedings 
consistent  with  this  opinion. 

Da  Relle  and  Bnnuua,  JJ.,  dissent. 

Rehearing  denied  November  26,  1901. 
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SMITH  BROTHERS  &   COMPANY 

v. 

NEW     ORLEANS     &     NORTHEASTERN 

RAILROAD  COMPANY 

and 

CHARLESTON  &  SAVANNAH  RAILWAY 
COMPANY  et  al,  Appts. 

.    (106  La.  11.) 

•1.  This  Is  an  action  for  damages  for 
the  breach  of  an  obligation  of  the  car- 
riers to  carry  goods  in  bond.  Plaintiff's  In- 
structions were  not  misleading,  but  in  all  re- 
spects were  clear  enough.  The  reasons  of 
plaintiff  for  desiring  the  goods  to  come  from 
Charleston  In  bond  were  evident  enough  to 
warn  defendants  not  to  take  them  out  of 
bond.  Proper  papers  were  delivered  by  plain- 
tiff for  obtaining  the  goods  to  be  carried  in 
bond.  The  goods  were  taken  out  of  bond 
without  authority,  and  were,  in  consequence, 
of  less  value  at  the  point  of  destination  than 
they  would  have  had,  had  they  been  brought 
there  In  bond,  as  Intended  by  plaintiff.  The 
defendants  are  liable  for  damages  which 
might  have  been  foreseen.  They  knew  that 
plaintiff  was  a  merchant  who  would  seek  to 
sell  his  goods  in  the  most  favorable  market. 
It  was  not  proper  for  them  to  assume  (al- 
though they  were  in  good  faith)  that  it  was 
as  well  to  pay  the  duties  in  Charleston,  and 
there  take  the  goods  out  of  bond,  thereby  ren- 
dering it  no  longer  possible  to  export  them 
from  New  Orleans.  Taking  the  goods  out  of 
bond  was  an  act  of  Interference  with  plain- 
tiff's right,  rendering  the  defendants  responsi- 
ble for  actual  damages. 

Mm  Between  the  tiro  defendants — the 
one  the  initial  line  and  the  other  the  contin- 
uing line  to  the  point  of  destination — the  re- 
sponsibility Is  solidary;  both  having  taken 
part  in  the  taking  of  the  goods  out  of  bond, 
and  the  carrying  of  them  to  the  point  of  des- 
tination. 

(February  18,  1901.) 

APPEAL  by  defendants  Charleston  &  Sav- 
annah Railway  Company  et  al  from  a 
judgment  of  the  Civil  District  Court  for  the 

•Headnotes  by  Breaux,  J. 

Note. — The  above  case  seems  to  be  of  first 
impression  with  respect  to  the  liability  of  a 
common  carrier  which  has  engaged  to  transport 
imported  goods  in  bond,  for  paying  the  duties 
and  taking  the  goods  out  of  bond  without  au- 
thority. 
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Parish  of  Orleans,  Division  B,  in  plain- 
tiff's favor  in  an  action  brought  to  recover 
damages  for  breach  of  contract  to  transport 
rice  in  bond.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Henry  J.  LeoTy  and  Bice  A 
Montgomery,  for  appellants: 

There  was  no  privity  of  contract  between 
the  plaintiff  and  these  appellants. 

The  averment  in  the  answer  of  these  ap- 
pellants, to  the  effect  that  plaintiff  did  not 
furnish  the  necessary  papers  to  obtain  ship- 
ment of  his  goods  in  bond,  is  not  disproved 
by  plaintiff,  on  whom  was  the  burden  of 
proof. 

24  U.  8.  Stat,  at  L.  p.  414,  chap.  218. 

The  "special  circumstances"  making  it 
important  to  plaintiff  that  the  goods  should 
arrive  at  New  Orleans  in  bond  were  not 
communicated  to  these  appellants,  who  can- 
not, therefore,  be  held  to  nave  "contemplat- 
ed" or  to  have  "foreseen"  the  damages  that 
might  result  from  the  duties  being  paid  in 
Charleston. 

Civil  Code,  arts.  1934,  1943;  Badley  ▼. 
Bawendale,  9  Exch.  341;  Sedgw.  Damages, 
pp.  126,  13G;  British  Columbia  d  V.  I.  Spar, 
Lumber  <£  Saw- Mill  Co.  v.  Nettleship,  L.  R. 
3  C.  P.  509;  Hydraulic  Engineering  Co.  v. 
McHaffie,  L.  R.  4  Q.  B.  Div.  676. 

Under  the  instructions  communicated  to 
them,  these  appellants  were  justified  in  be- 
lieving that  it  was  not  a  matter  of  conse- 
quence to  plaintiff  whether  the  duties  were 
paid  in  Charleston  or  New  Orleans,  as  ac- 
cording to  said  instructions  they  were  to  be 
paid. 

The  evidence  does  not  show  that  rice,  or 
such  rice  as  that  of  this  shipment,  is  habit- 
ually imported  for  re-exportation,  or  for  the 
purpose  of  selling  to  the  United  States; 
but,  if  it  did,  how  were  these  defendants  to 
know  the  grade  of  the  rice,  or  the  custom  of 
trade  in  it?  The  very  circumstances  of  the 
present  suit  show  that  such  importations 
in  bond  cannot  be  frequent. 

Hadley  v.  Bawendale,  9  Exch.  341,  has 
been  repeatedly  affirmed  as  applicable  to 
similar  cases  in  the  United  States. 

United  States  Teleg.  Co.  v.  Qildersleve, 
29  Md.  249,  96  Am.  Dec.  519. 

Mr.  Harry  H.  Hall  for  appellee  railroad 
company. 
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Messrs.   Denegre,   Blair,   ft   Deaegre 

for  appellee  corporation. 

Breanx,  J.,  delivered  the  opinion  of  the 
court : 

Plaintiff  claims  damages  in  the  sum  of 
$2,182.66,  growing  out  of  defendants'  fail- 
ure to  carry  a  consignment  of  rice  in  bond. 
Plaintiff  avers,  substantially,  that  218,260 
pounds  of  rice  were  shipped  to  it  from  Ham- 
burg on  the  steamship  Dalmetia,  due  to  ar- 
rive in  Charleston,  South  Carolina,  in  May, 
1898 ;  that,  through  their  agents,  the  defend- 
ant railroads  applied  to  plaintiff  for  the 
transportation  of  the  consignment  over 
their  line  of  railroads  from  the  port  above 
named  to  New  Orleans;  that  plaintiff  made 
known  to  these  agents  that  it  wanted  the 
rice  carried  in  bond,  as  sanctioned  by  a  stat- 
ute of  the  United  States  ( without  custom 
duty),  and  that  for  that  reason  they  were 
not  willing  to  pay  the  custom  duty  of  2  per 
cent  per  pound  at  the  port  of  Charleston; 
that,  after  having  been  informed  of  plain- 
tiff's desire,  the  defendants'  agents  advised 
it  of  their  willingness  and  ability  to  trans- 
port this  rice  on  the  conditions  before  stat- 
ed; that,  on  receiving  this  information, 
plaintiff  delivered  its  bill  of  lading  to  the 
agents  of  the  Northeastern  Railroad  Com- 
pany, who  promised  to  make  all  needful  ar- 
rangements with'  the  steamship  before 
named,  and  with  the  custom-house  authori- 
ties at  Charleston,  and  with  other  connect- 
ing railroads,  for  the  transportation  of  the 
rice  through  to  New  Orleans  in  bond,  with- 
out payment  of  custom  duties ;  that  the  said 
railroad  company  bound  itself  to  deliver 
this  rice  in  bond  to  plaintiff  in  New  Orleans 
for  25  cents  per  100  pounds,  for  all  charges. 
The  invoice,  dated  May  10,  1898,  issued  in 
Hamburg  for  the  1,000  bags  of  rice  in  ques- 
tion, which  in  due  time  was  placed  in  the 
hands  of  the  Plant  Railroad  System,  after 
the  arrival  of  the  steamship  Dalmetia  at 
Charleston,  among  other  statements,  con- 
tained the  following:  "To  be  shipped  per 
Str.  Dalmetia  to  Charleston  in  bond  for  New 
Orleans."  On  May  25th  the  agent  here 
wrote  to  the  representative  of  the  Plant 
System,  inclosing  the  invoice  to  which  we 
have  just  referred.  The  letter  contained  the 
following,  among  other,  statements:  "As  I 
understand  it,  the  Plant  System  is  a  bonded 
line,  and  there  will  be  no  difficulty  in  hand- 
ling the  business  to  New  Orleans.  All  cus- 
tom-house duties  to  be  paid  here  by  Smith 
Bros.  &  Co.,  Limited."  A  member  of  the 
plaintiff  firm  testified  that  when  he  deliv- 
ered the  bill  of  lading  to  the  agent  in  New 
Orleans,  in  the  presence  of  the  agent  of  the 
Plant  System,  who  was  here  at  that  time, 
he  stated  to  them  that  it  was  necessary  for 
the  rice  to  come  in  bond.  He  also  stated,  as 
a  witness,  that  he  declined  to  turn  over  his 
rice  to  a  rival  system  of  railroads,  to  be 
hauled  for  the  same  rate,  as  he  was  led  to 
believe  that  the  Plant  System  was  also  a 
bonded  road.  As  relates  to  the  Plant  Sys- 
tem, its  codefendant,  the  New  Orleans  & 
Northeastern  Railroad  Company,  charges 
that  the  former  agent  falsely  represented 
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that  their  system  was  a  bonded  line,  and  al- 
so represented  tnat  they  could  bring  the  rice 
from  Charleston  to  New  Orleans  without  the 
payment  of  duty,  and  that  they  paid  the 
duty,  although  well  aware  that  they  ought 
not  to  have  paid  it.  This  defendant  avers 
that  the  judgment  of  the  lower  court  re- 
leased the  New  Orleans  &  Northeastern 
Railroad  Company  from  all  liability,  and 
held  its  codefendant  the  Plant  System  for 
the  damages,  because  it  had  not  committed 
the  breach  of  contract  of  which  plaintiff 
complained;  that  it  was  pretended  by  the 
officers  of  the  Plant  System  that  their  offi- 
cials had  been  misled  by  a  letter  of  instruc- 
tions sent  by  the  agent  of  the  New  Orleans- 
&  Northeastern  Railroad  Company, — a  po- 
sition not  sustained  in  the  district  court; 
that  the  officers  of  the  Plant  System  always 
understood  that  the  rice  in  question  was  to 
be  shipped  in  bond ;  that  they  were  informed 
by  the  customs  officials  in  Charleston  that 
their  line  was  not  a  bonded  road,  and,  in- 
stead of  notifying  plaintiff,  they  purposely 
withheld  the  information  until  June  2d,  and 
after  they  paid  the  duties;  and  that  this 
was  done  only  in  order  to  cover  the  freight 
upon  the  haul.  It  appears  that  about  June 
the  rice  arrived  in  New  Orleans,  but  not  in 
bond,  in  violation  of  the  agreement  to  which 
we  have  just  referred.  The  New  Orleans  & 
Northeastern  Railroad  Company  refused  to 
deliver  the  rice  to  plaintiff  without  pay- 
ment to  it  of  the  custom  charges,  amount- 
ing to  $4,362.12,  and  the  freight  charges  of 
25  cents  per  100  pounds.  To  prevent  loss 
and  to  avoid  a  forced  sale,  plaintiff  paid 
these  amounts  under  protest,  and  reserved 
all  of  its  rights  to  sue  for  and  recover  the 
amount  thus  paid  to  this  railroad.  Plain- 
tiff, in  its  petition,  sets  out  at  some  length 
the  loss  it  incurred  in  consequence  of  de- 
fendant's disregard  and  violation  of  the 
agreement  as  stated,  growing  out  of  the 
fact,  it  avers,  in  substance,  that  the  rice 
could  have  been  more  profitably  handled  and 
sold  here  in  bond  than  with  the  custom  du- 
ties paid,  for  the  reason  that  if  it  had  been 
in  bond  it  could  have  been  exported  to  for- 
eign markets,  or  it  could  have  been  sold  to 
the  United  States  government,  which  at  the 
time  was  buying  Targe  quantities  of  such 
food  for  its  armies,  and,  further,  that  plain- 
tiff could  not  profitably  handle  so  large  a 
quantity  of  rice  not  in  bond,  owing  to  the 
limited  sales  of  rice  in  the  local  market  at 
the  time.  Plaintiff  charges  that  all  these 
facts  were  well  known  to  the  defendants 
when  they  promised  to  transport  the  rice  in 
bond.  Plaintiff  avers  that  it  had  to  sell 
this  rice  in  the  local  market  for  less  than  it 
cost,  and  that  if  the  defendants  had  com- 
plied with  their  contract  as  a  common  car- 
rier, instead  of  losing  it  would  have  made 
a  profit.  It  claimed  from  the  defendants 
in  8olido  the  amount  of  loss  it  alleges  it  has 
sustained,  and  the  profits  it  would  have 
made.  The  final  balance  of  the  exhibit  an- 
nexed to  the  petition  reads,  "Actual  loss  per 
pound  $.0156."  The  defendants  filed  sepa- 
rate answers.  The  New  Orleans  &  North- 
eastern Railroad  Company  admits  that  a 
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consignment  of  rice  was  made  to  the  plain- 
tiff as  alleged,  and  specially  avers  that  it 
was  agreed  by  its  agent  with  the  agent  of 
the  Plant  System  that  the  rice  was  to  come 
from  Charleston  to  New  Orleans  over  the 
Plant  System  and  this  defendant's  road  in 
bond,  and  that  it  was  understood  that  the 
customs  duty  of  2  cents  per  pound  should 
not  be  paid  in  the  port  of  Charleston.  This 
defendant  avers  that  it  was  in  no  wise  re- 
sponsible for  the  failure  of  the  Plant  Sys- 
tem of  railroads  to  carry  out  the  instruc- 
tions received,  or  to  fulfil  the  undertaking 
it  had  assumed,  and  that,  if  any  payment 
of  the  duty  in  question  made  by  the  Plant 
System  has  violated  any  contract  with  plain- 
tiff, this  defendant  is  not  responsible  for  its 
violation.  The  other  defendant,  the  Plant 
System,  alleges,  in  substance,  in  its  answer, 
that,  if  any  damages  have  been  suffered  by 
the  plaintiff,  it  alone  was  at  fault,  in  com- 
municating its  instructions  and  purposes  to 
the  agenfc  of  the  New  Orleans  and  North- 
•eastern  Railroad  Company,  or  in  the  mis- 
leading instructions  given  to  the  represen- 
tative of  the  Plant  System  by  the  agent  of 
the  New  Orleans  &  Northeastern  Railroad 
Company.  The  judgment  of  the  district 
•court  was  in  favor  of  plaintiff  and  against 
the  defendant  the  Plant  System  for  the  sum 
of  $2,182.66,  with  legal  interest  from  June 
22,  1898,  and  sustained  the  writ  of  attach- 
ment sued  out  by  plaintiff.  As  relates  to 
the  New  Orleans  &  Northeastern  Railroad 
Company,  the  district  court  rejected  the  de- 
mand of  plaintiff. 

There  is  no  question  but  that  the  plaintiff 
desired  to  have  the  rice  carried  from 
Charleston  to  New  Orleans  in  bond,  and 
that  ample  notice  of  plaintiff's  wish  in  this 
respect  was  given  to  the  agent  of  the  New 
Orleans  &  Northeastern  Railroad  Company 
in  New  Orleans.  We  think  that  it  is  equal- 
ly as  evident  that  the  Plant  System  was 
aware  of  the  instructions  given  by  plaintiff 
for  hauling  the  rice  in  bond.  While  it  is 
true  the  testimony  is  conflicting,  one  of  the 
members  of  the  plaintiff  firm  who  testified 
and  the  agent  of  the  New  Orleans  &  North- 
eastern Railroad  Company  agree  in  the 
statement  that  such  were  the  instructions 
received  and  afterwards  communicated  to 
the  officials  of  the  Plant  System.  The  agent 
of  the  Plant  System  admitted,  as  a  witness, 
that  his  understanding  and  that  of  the 
agent  of  the  New  Orleans  &  Northeastern 
Railroad  Company  was  that  the  Plant  Sys- 
tem was  a  bonded  line.  But  this  was  error, 
as  the  Plant  System  was  not  a  bonded  line 
for  south-bound  freight  from  Charleston. 
We  will  not  dwell  upon  this  particular  issue 
at  any  length.  Before  passing  to  the  con- 
sideration of  another  ground  of  the  decision, 
we  will  state,  however,  with  reference  to  one 
of  the  defendants  (the  Plant  System)  that 
it  must  be  held  to  have  been  informed  of 
plaintiff's  intention  regarding  this  consign- 
ment. 

We  repeat,  the  defendants  knew  that  the 
goods  were  to  come  to  New  Orleans  in  bond. 
But.  while  virtually  conceding  this,  the  de- 
fendants urged  that  they  did  not  know,  and 
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that  plaintiff  did  not  make  the  least  at- 
tempt to  inform  them  of,  the  fact  that  it 
(plaintiff)  wished  to  sell  the  goods  to  the 
United  States  government,  or  to  ship  them, 
duty  unpaid,  to  another  country.  This  de- 
fense is  particularly  urged  by  the  Plant 
System.  The  contention  on  its  part  is  that 
the  New  Orleans  &  Northeastern  Railroad 
Company  did  not  specifically  explain  or  in- 
struct its  codefendant  as  to  the  intention  of 
plaintiff  regarding  the  sale  to  the  United 
States,  or  a  rcshipment  of  the  goods,  as 
just  stated,  and  that  it  (the  Plant  System) 
had  the  right  to  infer  that  the  only  possible 
damage  that  plaintiff  could  suffer  would 
arise  from  the  payment  at  Charleston  in- 
stead of  at  New  Orleans,  and  that,  as  no 
damage  could  have  arisen  in  that  case,  none 
was  due.  •  This  is  the  important  question  in- 
volved. The  proof  is  that  the  grade  of  rice 
in  question  could  not  compete  in  New  Or- 
leans with  the  domestic  rice,  and  that  it 
was  quite  evident  that  the  rice  was  only 
suitable  for  exportation  from  the  port  of 
this  city.  In  answer  to  the  proposition  that 
the  low  quality  or  grade  of  the  rice  was 
warning  enough  not  to  take  it  out  of  bond, 
and  that  it  must  have  been  evident  from 
that  fact  that  it  was  intended  for  exporta- 
tion, defendants  deny  that  this  was  a  warn- 
ing or  notice  at  all.  We  can  only  say,  in 
deciding  the  question,  that,  whether  that 
fact  was  in  itself  a  warning  or  not,  defend- 
ants should  not  have  taken  the  good*  out  of 
bond.  Viewed  in  the  most  favorable  light, 
defendants'  action  was  hasty  and  ill  advised. 
They  must  or  should  have  known  that  the 
owner  had  an  object  in  importing  this  rice 
in  bond.  A  member  of  the  plaintiff  firm 
testified  positively  that  one  of  the  agents  of 
the  Plant  System  had  been  informed  of  the 
object.  There  are  circumstances  sustaining 
the  correctness  of  that  statement.  The 
right  to  ship  in  bond  was  absolute,  and  one 
should  have  been  extremely  slow  in  interfer- 
ing with  the  right  without  special  instruc- 
tions. In  the  presence  of  the  testimony,  and 
in  view  of  the  surrounding  facts  and  the 
rights  of  the  parties,  we  do  not  think  it  pos- 
sible, in  justice  and  reason,  to  arrive  at  the 
conclusion  that  defendants  were  justified. 
The  rice  was  intended  by  the  owner  for  ex- 
portation or  for  Bale  to  the  United  States, 
and  it  was  not  for  defendants  to  assume 
that  it  was  intended  to  be  sold  in  New  Or- 
leans. It  is  evident  that  on  receipt  of  the 
rice  in  bond  the  plaintiff  would  have  ex- 
ported it,  if  it  had  been  to  its  advantage. 
It  appearing  that  it  would  have  been  profit- 
able at  the  time  to  export  this  rice,  it  is  not 
for  defendants  to  set  up  the  defense  that,  if 
it  had  been  sold  to  the  United  States  gov- 
ernment, the  receipt  in  bond  would  not  have 
been  of  any  benefit.  The  test,  as  relates  to 
the  measure  of  damages,  is  the  disposition 
which  plaintiff  might  have  made  of  it  by  ex- 
portation, if  exportation  was  to  its  benefit. 
On  this  point  the  defendants  insist,  substan- 
tially, that  no  consequence  which  is  not  the 
necessary  and  ordinary  result  of  a  breach  of 
the  obligation  can  be  supposed  to  have  been 
contemplated,  unless  fall  information  be  1m- 
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parted  to  the  party  sought  to  be  held  lia- 
ble at  the  time  of  entering  into  the  engage- 
ment; in  other  words,  that  the  "special  cir- 
cumstances" rendering  it  important  to  plain- 
tiff that  the  goods  should  arrive  in  New 
Orleans  in  bond  were  not  communicated  to 
the  defendants,  who  therefore  cannot  be  held 
to  have  contemplated  or  to  have  foreseen 
the  damages  which 'might  result  from  the 
duties  being  paid  in  Charleston;  citing  arti- 
cles 1934-1943  of  the  Civil  Code  and  a 
number  of  decisions.  True,  in  this  case  the 
defendants  were  not  guilty  of  fraud  or  bad 
lakh,  and  in  consequence  the  question  falls 
within  the  meaning  of  the  articles  just  cit- 
ed. We  are  inclined  to  the  opinion  that 
these  articles  are  not  as  restricted  in  their 
•cope  as  defendants  would  have  us  take 
them.  The  words  of  one  of  the  articles  are, 
"such  damages  as  were  foreseen  or  might 
have  been  foreseen."  We  think  that  the 
special  condition  attached  was  directly 
brought  home  to  defendants  by  the  recital 
contained  in  the  invoice  in  their  possession. 
The  damages  resulting  from  the  breach 
might  have  been  foreseen.  The  loss  in  the 
value  of  the  floods  was  a  direct  consequence 
of  the  breach  of  the  obligation.  Besides, 
information  had  been  imparted  to  at  least 
one  of  the  defendants,  if  not  both,  ample 
enough  to  warn  either  or  both  not  to  pay 
the  duty.  This,  as  we  think,  brings  the  case 
within  the  rule  furnished  by  the  oases  cited 
by  the  defendants;  the  leading  case  being 
Badley  v.  Bawendale,  9  Exoh.  341.  The  de- 
cisions rendered  under  the  common  and  civ- 
il law  systems,  in  our  opinion,  do  not  hold 
that  one  is  not  responsible  unless  every 
damage  possible  is  brought  home  to  him  in 
express  terms  at  the  time  the  obligation 
was  assumed.  It  is  true  that  the  loss  is 
limited  to  the  thing  which  was  the  object  of 
the  obligation.  Pothier  (Dupin's  edition, 
vol.  1)  illustrates  the  principle  thus:  Let 
us  suppose  that  I  have  sold  a  thing  having 
a  well-known  value  in  the  market  and  which 
I  bought  myself  to  deliver  within  a  certain 
time,  and  that  I  failed  to  comply  with  my 
obligation.  If  in  that  time  the  article  had 
increased  in  value,  and  it  can  no  longer  be 
purchased  at  the  same  price,  the  increase  in 
price  which  the  buyer  from  me  is  obliged  to 

Say  is  a  damage  which  I  owe,  because  it  is 
amage  suffered  propter  rem  ipsam  non 
habitant,  which  is  in  touch  with  the  thing 
which  is  the  object  of  the  contract,  and 
which  I  might  have  foreseen.  This  authori- 
ty then  gives  examples  of  damages  which 
could  not  have  been  foreseen.  The  latter  do 
not  cover  defendants'  case.  Pothier's  view 
has  the  support  of  the  civil-law  authorities. 
To  conclude  upon  this  subject,  the  carrier 
who  takes  gooes  of  a  merchant  out  of  bond, 
without  instructions,  and  despite  the  cir- 
cumstances indicating  that  they  had  a  value 
in  bond,  is  not  in  the  situation  of  one  who 
could  not  have  foreseen  the  possibility  of  ac- 
cruing damages. 

The  responsibility  of  the  defendants  be- 
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tween  themselves  gives  rise  to  the  next  ques- 
tion. The  New  Orleans  6  Northeastern 
Railroad  Company  insists  that  the  breach  of 
the  obligation  was  committed  by  the  Plant 
System;  and  the  Plant  System,  on  the  other 
hand,  contend  that  they  only  carried  out  in- 
structions communicated  by  the  agent  of  the 
first-named  road.  A  letter  was  introduced 
in  evidence,  written  by  the  agent  of  the 
New  Orleans  &  Northeastern  Railroad  Com- 
pany, instructing  the  Plant  System  to  pay 
the  customs  duties.  This  was  understood, 
the  Plant  System  contend,  as  including  all 
custom*  duties  paid.  There  were  two  or 
more  different  statements  in  this  letter;  one 
leading  to  the  inference  that  it  was  the  car- 
rier's wish  that  the  duties  be  paid  in 
Charleston,  and  the  other  that,  in  compli- 
ance with  its  desire,  they  must  not  be  paid. 
There  was  direct  contradiction  in  the  let- 
ter. The  writer's  testimony  was  admitted 
to  explain  the  meaning  of  the  letter.  To 
this  explanation  counsel  for  the  Plant  Sys- 
tem objected,  and  reserved  a  bill  of  excep- 
tions to  its  admissibility.  For  the  reasons 
just  stated,  the  letter  was  confusing  and 
ambiguous.  The  explanation  was  properly 
heard.  This  witness  said  that  by  the  words 
in  the  letter,  "If  any  customs  duties  accrued 
at  Charleston,  please  have  same  paid  and 
billed  against  the  shipment,"  he  meant,  if 
any  charges  accrued  while  the  shipment  was 
in  bond,  same  were  to  be  paid,  and  billed 
against  the  shipment.  The  other  testimony 
of  this  witness  in  this  connection  does  not 
relieve  his  company  from  all  responsibility. 
It  remains  that  these  defendant  companies 
acted  together.  One  was  the  continuing  line 
of  the  other  in  carrying  this  freight.  They 
both  obligated  themselves  as  carriers,  and 
each,  we  think,  took  a  part  in  securing  this 
freight,  and  to  that  end  in  taking  it  out  of 
bond.  The  information  gained  by  one  of 
the  officials  at  one  end  of  the  line  was  com- 
municated to  the  other  at  the  other  end. 
The  errors  of  each  in  the  interest  of  both 
and  with  the  sanction  of  both  do  not  present 
issues  enabling  us  to  conclude  that  the  dam- 
ages were  all  due  by  one  of  these  railroads. 
As  relates  to  the  amount,  we  do  not  think 
that  the  testimony  would  justify  us  in  re- 
ducing it  lower  than  found  due  by  the  judg- 
ment of  the  district  court. 

For  these  reasons,  the  judgment  of  the 
District  Court  is  avoided,  annulled,  and  re- 
versed, and  it  is  now  ordered,  adjudged,  and 
decreed  that  there  be  a  judgment  in  favor  of 
plaintiff  against  defendants  in  solido  for 
the  sum  of  $2,182.66,  with  interest  at  5  per 
cent  from  June  22,  1898,  until  paid.  It  is 
further  ordered  that  the  writ  of  attachment 
herein  issued  be  maintained  with  plaintiff's 
lien  and  privilege  on  the  property  attached. 
Costs  of  appeal  are  to  be  taxed  to  defend- 
ants and  appellants. 

Monroe,  J.,  concurs  in  the  decree. 
Petition  for  rehearing  overruled. 


1901. 


State  ex  rel.  La  sabers  t.  Michel. 
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STATE  of  Louisiana  ex  rel.  Joseph  LAS- 

SEKRE,  Appt, 
v. 

Blanche  MICHEL  et  al 

(105  La.  741.) 

•1»     It  i»  error  for  a.  district  court  to 
return*    to    entertain    ma    application 

made  to  it  by  a  husband  and  father,  during 
his  marriage,  for  a  writ  of  habeas  corpus  to 
be  directed  to  his  wife, — the  application  being 
based  upon  an  alleged  illegal  detention  by  the 
latter  of  their  minor  child, — upon  the  ground 
that  the  spouses  can  only  bring  suit  against 
each  other  in  specially  permitted  cases,  and 
that  an  application  of  this  character  is  not 
authorised  by  law. 
>•  A  writ  of  habeas  corpoi  la  essen- 
tially a  writ  of  inquiry  in  aid  of  right 
and  liberty  In  respect  to  matters  In  which 
the  state  has  an  interest,  though  private 
rights  may  be  Involved.  The  writ  simply 
brings  the  parties  before  the  court  for  the 
ascertainment  of  the  facts  of  the  case.  The 
court  is  clothed  with  a  sound  discretion,  after 
hearing,  to  grant  or  refuse  to  the  applicant 
the  relief  asked  for.  Neither  spouse  has  an 
absolute  right  to  the  custody  of  the  children. 

(Breauw,  J.,  dissents.) 

(May  6,  1001.) 

APPEAL  by  relator  from  a  judgment  of 
the  Civil  District  Court  for  the  Pariah 
of  Orleans,  Division  C,  in  favor  of  defend- 
ants  in  a  habeas  corpus  proceeding  to  ob- 
tain possession  of  relator's  minor  child. 
Reversed. 

Hie  facts  are  stated  in  the  opinion. 

Messrs.  Edwin  T.  Merrick,  Philip 
Gensler,  Jr.,  and  Walter  8.  Lewis,  for 
appellant: 

In  case  of  difference  between  the  parents, 
the  authority  of  the  father  prevails. 

Civil  Code,  art.  216;  Bosworth  v.  Beiller, 
2  La.  Ann.  203;  Gates  v.  Renfroe,  7  La. 
Ann.  570;  Woods  v.  Perkins,  43  La.  Ann. 
349,  9  So.  48. 

The  husband  can  invoke  the  writ  of  ha- 
beas corpus  against  his  wife  to  recover  pos- 
session of  his  children. 

Bermudez  v.  Bermudez,  2  Mart.  (La.) 
181;  Acosta  v.  Robin,  7  Mart.  N.  S.  387. 

Mr.  Frank  MeGloin,  for  appellees: 

The  policy  of  this  state  in  the  matter  of 
the  personal  custody  of  children  pending 
disagreements  between  spouses  has  been 
radically  altered  by  act  124  of  1888,  and,  in 
the  absence  of  a  final  judgment  of  separa- 
tion or  divorce,  the  wife  is  the  party  no" 
preferred. 

The  general  rule  is  that  a  married  worn*  * 
cannot  be  sued,  even  by  a  stranger,  excep 
in  exceptional  cases. 


Cowand  v.  Pulley,  9  La.  Ann.  13. 

The  law  of  Louisiana  places  a  married 
woman  in  her  own  interest,  under  incapaci- 
ty (Civil  Code,  art.  1782),  and  confides  her 
to  the  particular  protection  of  her  husband, 
holding  him  responsible  for  the  common 
obligations  of  the  marriage,  and  giving  to 
him,  as  a  rule,  the  prosecution  ana  defense 
of  her  rights. 

Civil  Code,  arts.  121,  122,  1316,  1786, 
2397;  Code  Prac.  arts.  106,  107,  118. 

The  Code  of  Practice,  art.  105,  positively 
forbids  suits  by  married  women  against 
their  husbands,  except  in  certain  specified 
cases.  Shall  it  be  contended  that,  if  the 
law  has  thus  protected  the  husband  against 
his  wife,  free  and  fully  capacitated  as  he  is, 
the  latter,  incapacitated  as  she  is,  and  un- 
der the  tutelage  of  her  husband,  should  be 
placed  in  a  position  of  such  comparative 
disadvantage? 

Heyob  v.  Her  Husband,  18  La*  Ann.  41; 
Moore  v.  Moore,  18  La.  Ann.  614;  Carroll  v. 
Carroll,  42  La.  Ann.  1071,  8  So.  400;  Mack 
v.  Handy,  39  La.  Ann.  491,  2  So.  181;  Car- 
roll v.  Her  Husband,  42  La.  Ann.  1073,  8 
So.  400;  Buberville  v.  Adams,  46  La.  Ann. 
124,  14  So.  518;  Theurer  v.  Schmidt,  10  La. 
Ann.  296;  Alexander  v.  Alexander t  12  La. 
Ann.  589. 

Parents  have  a  right  of  their  own  to  the 
love,  society,  and  services  of  their  children, 
and  it  is  for  the  enforcement  of  this  right 
that  petitioner  herein  is  before  the  court. 

17  Am.  &  Eng.  Enc  Law,  p.  362. 

While  the  writ  of  habeas  corpus  is  one  of 
right,  a  party  seeking  to  avail  himself  of  it 
is  not  at  liberty  to  select  for  himself,  abso- 
lutely, either  the  time  or  place  for  relief,  or 
the  tribunals  through  which  it  is  to  be  ob- 
tained. 

State  ex  rel.  Baumann  v.  Langridge,  44 
La.  Ann.  1014,  11  So.  541;  State  v.  Roger, 
7  La.  Ann.  382;  State  ex  rel.  Johnson  v. 
Britton,  48  La.  Ann.  1407,  20  So.  892;  State 
ex  rel.  Williams  v.  Klock,  45  La.  Ann.  316, 
12  So.  307;  State  ex  rel.  Courtney,  49  La. 
Ann.  687,  21  So.  729;  State  ex  rel.  Price  v. 
Scott,  43  La.  Ann.  857,  9  So.  501. 

* 

Nieholls,  Ch.  J.,  delivered  the  opinion  of 

the  court: 

The  plaintiff  alleged  thai  about  the  19th 

f  October,  1898,  he  was  married  to  Blanche 

Michel,  in  the  city  of  New  Orleans;  that  of 

-is  said  marriage  there  was  issue,  a  girl 

hild  named  Lucille,  who  was  at  the  inetitu- 

ion  of  this  suit  nineteen  months  old;  that 

\  or  about  the  10th  of  January,  1901,  his 

ife  left  his  marital  domidl,  and  was  then 

aiding  at  No.  738  Napoleon  avenue,  and, 

'though  summoned  to  return  to  the  mari- 

il  domicil,  had  refused  to  do  so;  that  his 


Nona. — As  to  habeas  corpus  to  obtain  custody 
of  child  generally,  see,  in  this  series,  Weir  v. 
Marley  (Mo.)  6  L.  R.  A.  672;  State  ex  rel. 
Bethell  v.  Kllvington  (Tenn.)  41  L.  R.  A.  284 ; 
and  Prieto  v.  St.  Alphonsus  Convent  of  Mercy 
(La.)  47  L.  R.  A.  656. 

For  earlier  cases  in  this  series  as  to  right  to 
custody  of  child,  between  parents  and  others, 
see  Van  Waiters  v.  Marlon  County  Chlldrens* 
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Guardians  (Ind.)  18  L  R.  A.  431;  Whalen  v. 
Olmstead  (Conn.)  15  L.  R.  A.  598;  Re  Lally 
(Iowa)  16  L.  R.  A.  681 ;  Sheers  v.  Stein  (Wis.) 
5  L.  R.  A.  781 :  Kelsey  v.  Oreen  (Conn.)  38  L. 
R.  A.  471 :  Stringfellow  v.  Somervllle  (Va.)  40 
L.  R.  A.  628;  Anderson  v.  Tonng  (8.  C.)  44  L. 
R.  A.  277;  Hibbette  v.  Bains  (Miss.)  51  L.  R. 
A.  889:  and  Stapleton  v.  Poynter  (Ky.)  58  L. 
R.  A  784. 


Louisiana  Supreme  Court. 


Mat, 


wife  had  taken  away  from  him  his  said 
child,  and  declined  to  return  her  to  his  care, 
and  ahe  was  therein  aided  and  abetted  in 
the  illegal  retention  of  said  child  by  her 
rather,  Henry  Michel ;  that  his  wife  was  un- 
fit to  have  the  custody  and  control  of  the 
said  child,  for  the  reason  that  she  was 
wanting  in  discretion;  that  the  child  had 
been  in  bad  health  for  some  time,  and  she 
had  exposed  her  by  taking  her  away  from 
home  when  sick,  contrary  to  the  instruc- 
tions of  plaintiff's  physician,  among  other 
occasions,  on  December  31,  1900;  that  he, 
as  husband  and  master  of  the  community, 
was  entitled  to  the  custody  of  the  child.  He 
prayed  that  his  wife  be  authorized  by  the 
court  to  defend  in  this  proceeding;  that  a 
writ  of  habeas  corpus  issue  to  his  said  wife 
and  said  Henry  Michel,  commanding  them 
to  produce  the  said  child  to  the  court  on 
the  15th  of  November,  and  to  show  cause 
on  said  day  why  the  writ  should  not  be 
made  absolute,  and  relator  should  not  be 
given  the  custody  of  his  child;  that  after 
due  proceedings  the  writ  be  made  absolute. 
He  prayed  for  general  relief  and  for  costs. 
The  petition  was  sworn  to.  The  court  au- 
thorized the  wife  to  defend  the  suit  and  to 
stand  in  judgment  therein,  and  ordered  that 
a  writ  of  habeas  corpus  issue  to  her  and  to 
her  father,  Henry  Michel,  commanding  them 
to  produce  the  child  in  open  court  on  the 
day  fixed,  and  then  and  there  to  show  cause 
why  they  kept  the  child  detained,  and  why 
she  should  not  be  delivered  to  the  care  and 
custody  of  the  relator.  The  wife  excepted 
to  the  petition  on  the  ground  of  no  cause  of 
action,  and,  for  answer  to  the  petition, 
averred  that  she  was  in  possession  of  the 
child;  that  the  child  was  of  tender  vears 
and  needed  a  mother's  care,  and  could  not, 
with  safety  to  said  child,  be  deprived  there- 
of. She  denied  that  she  was  wanting  in 
discretion,  or  that  she  was  unfit  to  have  con- 
trol of  her  own  child.  She  averred  that  her 
husband  did  himself  force  her  to  leave  the 
home  he  had  only  recently  set  up  for  her, 
having  deliberately  abandoned  her  child  in 
said  home,  discharging  the  only  servant, 
cutting  off  her  credit,  and  leaving  her  atfd 
her  said  child  without  either  money,  food, 
or  protection;  that  relator  had  never  ade- 
quately supported  either  herself  or  her 
child,  but  had  left  upon  her  own  family, 
during  the  entire  term  of  their  married  life, 
not  only  the  charge  of  supporting  and  hous- 
ing her  and  her  child,  but  also  of  support- 
ing and  sheltering  himself;  that  he  had 
more  than  once  prior  to  this  occasion  aban- 
doned his  family,  and  at  other  times  threat- 
ened so  to  do;  that  by  his  long-continued 
course  he  had  forfeited  his  right  to  have  her 
or  her  child,  and  that  he  had  frequently  de- 
clared his  inability  to  do  so;  that  respond- 
ent and  her  child  had  with  her  parents  a 
safe  and  comfortable  home,  where  they  had 
extended  to  them  kindness  and  affection,  and 
had  every  need  supplied;  that  relator  could 
not  support,  maintain,  or  educate  said 
child,  or  give  it  the  necessary  care.  She 
prayed  that  the  writ  of  habeas  corpus  be 
denied,  and  that  she  have  judgment  given 
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her  for  the  custody  of  the  child.  The  dis- 
trict court  rendered  judgment  refusing  the 
application,  dismissing  the  proceeding,  and 
maintaining  the  exception  of  no  cause  of  ac- 
tion. It  held,  under  article  105  of  the  Code 
of  Practice,  and  the  authority  of  Cowand  v. 
Pulley,  9  La.  Ann.  12;  Theurer  v.  Schmidt, 
10  La,  Ann.  296;  Beyob  v.  Her  Husband,  18 
La,  Ann.  41;  Moore  v.  Moore,  18  La.  Ann. 
614, — that  the  public  policy  of  the  state, 
since  the  adoption  of  the  Code  of  Practice, 
was  against  the  maintenance  of  any  civil 
suit  between  husband  and  wife,  no  matter 
what  the  cause  of  action,  or  how  serious 
the  complaint,  when  not  within  one  of  the 
exceptions  of  article  105,  Code  of  Prac. ;  that 
it  was  against  the  policy  of  the  state  that 
husbands  and  wives  should  be  heard  com- 
plaining of  one  another  during  marriage. 
The  court,  in  its  opinion,  referred  inciden- 
tally to  articles  104  and  105  of  the  Code  of 
Practice;  to  articles  119,  120,  and  229  of  the 
Revised  Civil  Code;  to  Carroll  v.  Carroll, 
42  La.  Ann.  1074,  8  So.  400;  Suberville  v. 
Adams,  46  La.  Ann.  124,  14  So.  518;  State 
ex  rel.  Huber  v.  King,  49  La,  Ann.  1508,  22 
So.  887;  Bermudez  v.  Bermudez,  2  Mart, 
(lja.)  181;  Heno  v.  Heno,  9  Mart.  (La.) 
643;  and  Bird  v.  Black,  5  La.  Ann.  189, — 
and  declared  that  it  did  not  always  follow 
that,  because  there  might  be  an  undoubted 
obligation  (right),  there  must  necessarily 
be  a  means  of  enforcing  it  (Rev.  Civ.  Code, 
art.  1757 ) ;  that  the  legislature  might,  in  its 
wisdom,  have  determined  that  it  were  bet- 
ter, in  the  public  interest,  that  the  fulfil- 
ment of  certain  obligations,  however  desira- 
ble, should  not  be  made  enforceable  in  law; 
and  it  was  of  the  opinion  that,  since  the 
Code  of  Practice,  the  duties  which  husband 
and  wife  owed  to  each  other  and  to  their 
children  were  of  this  nature.  The  relator 
appealed. 

In  the  brief  filed  in  this  court  on  behalf 
of  the  mother,  counsel  analyzes  and  dis- 
cusses the  petition,  declaring  that  an  exami- 
nation of  the  same  will  show  that  there  is 
no  just  cause  of  complaint  against  the  wife, 
justifying  her  deprivation  of  the  custody  of 
her  only  child;  that  it  is  not  alleged  that 
she  is  a  woman  of  vicious  life,  or  that  the 
child  is  in  surroundings  not  suitable  and 
comfortable.  The  district  court  did  not,  in 
dealing  with  the  question,  consider  the 
pleadings  or  the  merits  at  all,  but  based 
its  action  upon  the  broad  proposition  that 
a  husband  is  without  legal  right  during 
marriage,  at  least  without  the  simultane- 
ous pendency  of  an  action  for  divorce  or 
separation  from  bed  and  board,  to  apply  to 
a  court  of  justice  for  a  writ  of  habeas  cor- 
pus, directed  to  a  wife,  for  the  custody  of 
their  child,  and  that  courts  were  without 
legal  right  to  entertain  such  an  application, 
no  matter  what  the  particular  facts  of  the 
particular  case  might  be.  Under  such  cir- 
cumstances, consideration  of  the  pleadings 
becomes  unnecessary. 

Counsel  of  the  relator  urges  that  a  child 
remains  under  the  authority  of  his  father 
and  mother  until  his  majority  or  emancipa- 
tion; that  in  case  of  difference  between  the 
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parents,  the  authority  of  the  father  pre- 
vails (citing  Bostoorth  v.  Beiller,  2  La. 
Ann.  203;  Woods  v.  Perkins,  43  La.  Ann. 
-349,  9  So.  48;  and  Gates  v.  Renfroe,  7  La. 
Ann.  570) ;  that  the  writ  of  habeas  corpus 
ia  a  writ  in  the  name  of  the  state  of  Louisi- 
ana (Code  Prac  art.  791) ;  that  at  common 
law  a  husband  and  wife  cannot  sue  each 
•ether,  because  they  are  regarded  as  one  per- 
son (9  Am.  &  Eng.  Enc.  Law,  p.  799;  1  Bl. 
-Oom.  120;  2  Kent,  Com.  129;  Doe  em  dem. 
Merigan  v.  Daly,  8  Q.  B.  934) ;  but  that  the 
writ  of  habeas  corpus  would  lie  in  favor  of 
the  one  against  the  other  (King  v.  De 
Manneville,  5  East,  221;  People  v.  Landt,  2 
Johns.  375).  Counsel  calls  the  attention  of 
the  court  to  Bermvde*  v.  Bermudas,  2  Mart. 
(La.)  182,  183;  Hyde  v.  Jenkins,  6  La.  427; 
and  Prieto  v.  St.  Alphonsus  Convent  of  Mer- 
<oy,  52  La.  Ann.  683,  47  L.  R.  A.  656,  27  So. 
153.  It  is  urged  that,  under  the  court's 
view,  the  husband,  to  enforce  his  legal 
rights,  would  either  be  driven  to  an  action 
«f  separation  from  bed  and  board,  or  for  a 
divorce,  which  it  was  not  the  policy  of  the 
law  to  encourage  (Oahn  v.  Darby,  36  La. 
Ann.  74),  or  he  would  have  to  have  re- 
course to  fraud  or  force.  In  the  case  of 
Bermude*  v.  Bermudas,  2  Mart.  (La.)  182, 
the  court  said:  "The  paternal  house  is  the 
proper  residence  of  the  family.  If  the  wife 
chouse  to  absent  herself  from  it  without  of- 
fering to  the  court  any  reason,  the  court 
will  presume  that  none  exists.  De  non  op- 
parentibus,  et  non  emistentibus,  eadem  est 
lea.  In  such  a  case  they  must  consider  her 
•as  the  faulty  parent.  The  father  is  the 
master  of  the  family.  His  authority  as  to 
its  civil  force  is  founded  in  nature,  and  the 
oare  which  it  is  presumed  he  will  have  of 
their  education.  While  his  conduct  is  prop- 
er  the  court  cannot  interfere  with  his  au- 
thority, and  will  cause  it  to  be  respected. 
The  mother,  however,  is  not  without  her 
rights.  If  she  be  compelled  to  live  sepa- 
rated from  him  on  account  of  ill  treatment, 
— if  from  his  conduct  she  can  show  that  the 
children  are  not  likely  to  receive  a  proper 
education,  or  that  it  will  be  a  dangerous 
example  to  them, — the  court  will  afford 
their  aid  to  her  solicitude,  especially  in  re- 
gard to  the  daughters,  and  deprive  the  fath- 
er of  a  power  which  it  is  likely  that  he  will 
abuse.  For  the  riarht  of  the  community  to 
superintend  the  education  of  Its  members, 
-and  disallow  what,  for  its  own  security  and 
welfare,  it  sees  good  to  disallow,  goes  be- 
yond the  right  and  authority  of  the  father. 
Blisset's  Case,  Lofft,  748,  749."  It  has  been 
held  elsewhere  that  where  the  wife  breaks 
up  the  household  and  departs  from  her  hus- 
band's home  wrongfully,  whether  it  be  done 
of  her  own  purpose  or  from  weakly  yielding 
to  the  evil  influence  of  others,  she  is  not  to 
be  allowed  to  take  with  her  the  children  of 
their  union.  People  em  rel.  Olmstead  v. 
Olmstead,  27  Barb.  9;  People  em  rel.  Nik- 

<erson  v. ,  19  Wend.  16;  Church,  Habeas 

Corpus,  §  443.  But  the  father's  right  to 
the  custody  of  his  children  is  not  absolute, 
even  during  marriage,  and  even  where  there 
is  no  suit  pending  for  a  separation  from 
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bed  and  board.  The  courts  in  the  United 
States,  while  adopting  the  legal  principle 
that  the  father  is  usually  entitled  to  the 
custody  of  his  children,  have  been  inclined 
to  modify  it  by  adopting  the  equitable  prin- 
ciple that  this  right  must  yield  in  some  in- 
stances to  considerations  affecting  the  wel- 
fare of  the  children,  and  by  regarding  more 
highly  than  was  formerly  done  in  England 
the  rights  of  the  mother.  Hurd,  Habeas 
Corpus,  §  441.  Thus,  while  the  father  may 
have  the  first  title  to  custody  of  the  chil* 
dren  by  nature,  his  claim  may  be  disregard- 
ed by  the  court,  acting  on  a  principle  of 
natural  justice,  if  his  character  and  conduct 
render  him  unfit  to  be  a  guardian;  hence 
they  will  not  be  delivered  to  him  on  a  writ 
of  habeas  corpus  when  it  would  be  mani- 
festly to  their  injury  to  do  so,  nor  taken 
from  the  mother  when  the  mother,  blame- 
lessly on  her  part,  had  been  forced  to  live 
with  her  father,  apart  from  her  husband, 
and  when  it  appears  that  they  are  well  pro- 
vided for  by  the  mother,  and  not  likely  to 
be  by  their  father.  Particularly  is  this  so 
in  oases  where  the  matter  at  issue  is  the 
custody  of  an  infant  child  of  such  tender 
years  as  to  require  the  personal  care  of  the 
mother,  where  the  minor  child  Is  out  of  the 
possession  and  custody  of  the  father.  It 
by  no  manner  of  means  follows  that  the 
prayer  of  the  petitioner  will  be  mated  be- 
cause the  writ  has  been  ordered  to  issue. 
The  writ  simply  brings  the  parties  before 
the  court  for  the  purpose  of  inquiry  and  the 
ascertainment  of  too  facts  of  the  case.  Tto 
court  is  clothed  with  the  power,  with  a 
sound  discretion,  to  grant  or  refuse  relief. 
The  child  itself,  in  contentions  of  this  kind, 
is  entitled  to  some  measure  of  protection 
from  the  court.  The  parents,  in  issues  of 
this  kind,  are  not  simply  urging  their  own 
legal  rights,  but  are  acting  for  and  on  behalf 
of  the  child;  and  in  respect  to  this  matter 
the  state  itself,  as  stated  in  the  Bermude* 
Case,  has  an  interest  which  goes  beyond  the 
mere  right  and  authority  of  either  the  fath- 
er or  mother.  The  right  of  neither  is  abso- 
lute. The  right  of  either  or  both  depends 
upon  matters  in  pais,  of  which  it  is  the  ob- 
ject of  the  writ  to  have  full  inquiry,  through 
an  exhaustive  examination  under  oath,  so 
that  the  tribunal  may  have  before  it  all  the 
light  practicable.  We  scarcely  think  that 
a  writ  of  habeas  corpus,  directed  to  a  wo- 
man, touching  the  custody  of  a  minor  child, 
can  be  called  a  suit  by  the  husband  against 
the  wife  because  the  party  invoking  the 
state's  action  is  a  husband,  and  the  party 
afrainst  whom  the  writ  is  directed  is  his 
wife,  and  the  child  is  theirs.  It  is  the  re- 
sult of  the  suggestion  that  the  child  is  im- 
properly restrained  of  its  liberty,  and  that 
inquiry  should  be  made  into  the  facts  of  the 
case.  It  may  be  observed  in  this  connection 
that  illegal  restraint  may  exist  without  the 
exercise  of  force  or  coercion.  Church,  Ha- 
beas Corpus,  §  439.  When  the  writ  issues 
the  wife  is  called  into  court  in  the  name  of 
and  by  the  state  itself,  though  this  be  done 
on  the  relation  of  the  husband.  It  is  true 
that  the  ultimate  action  of  the  court  upon 
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the  writ  may  be  In  aid  and  in  enforcement 
of  private  rights,— of  the  rights  of  the  hus- 
band of  the  wife  in  the  premises, — but  the 
result  is  incidental  and  consequential.  The 
writ  of  habeas  corpus  is  essentially  a  writ 
of  inquiry,  and  upon  matters  in  which  the 
state  itself  is  concerned,  in  aid  of  right  and 
liberty.  As  mere  inquiry  is  primarily 
sought,  and  the  costs  of  the  proceeding  will 
fall  upon  the  relator  in  case  the  action  of 
the  state  has  been  unadvisedly  sought  and 
obtained,  the  exact  or  precise  legal  interest 
which  the  relator  may  have  in  inaugurating 
the  inquiry  and  in  its  result  should  not  be 
subjected  to  too  rigid  a  test  at  the  instance 
of  those  whose  conduct  and  action  are 
sought  to  be  investigated.  We  do  not  think 
that  either  husband  or  wife  should  be  driv- 
en to  the  necessity  of  instituting  an  action 
*f  separation  from  bed  and  board  or  divorce, 
to  have  the  matter  of  the  legal  custody  of 
the  children  judicially  inquired  into.  Ac- 
tions of  separation  or  divorce  should  not  be 
forced ;  nor  do  we  think  that  where  husband 
and  wife  are,  as  a  matter  of  fact,  living 
apart,  the  spouse  out  of  the  possession  of 
the  children  of  the  marriage,  and  claiming 
the  legal  right  to  have  such  possession, 
should  be  driven  to  force  or  to  fraud  to  ob- 
tain the  same.  Such  a  course  of  conduct 
would  tend  directly  to  breaches  of  the  peace 
and  to  violence.  It  is  right,  proper,  and 
legal  for  the  party  entitled  to  the  possession 
of  the  child  to  obtain  the  same  under  the 
sanction  of  judicial  proceedings.  It  would 
be  stretching  the  terms  of  article  105  of  the 
Code  of  Practice  for  no  good  purpose,  and 
with  no  good  results,  to  hold  otherwise. 
That  article  does  not  refer  to  proceedings 
of  that  character. 

For  the  reasons  herein  assigned,  if  is  or- 
dered, adjudged,  and  decreed  that  the  judg- 
ment of  the  District  Court  be,  and  the  same 
is  hereby,  annulled,  avoided,  and  reversed; 
that  the  application  for  the  writ  of  habeas 
corpus  be  reinstated,  to  be  proceeded  upon 
according  to  law,  under  the  exceptions  and 
answers  filed  by  the  defendants. 

Breaux,  J.,  dissenting: 

I  entertain  the  greatest  respect  for  the 
opinion  of  the  majority  in  this  case.  I 
know  that  there  are  decisions  in  other  ju- 
risdictions sustaining  the  views  expressed; 
yet,  again,  in  matter  of  habeas  corpus,  I  am 
compelled  to  dissent  on  grounds  that  I  con- 
sider strictly  lepal.  It  is  my  misfortune, 
perhaps,  that  opinions  of  those  in  authority 
while  I  was  at  the  bar  have  brought  about  a 
conviction  which  I  am  unable  to  overcome. 
Turning  to  the  Code  of  Practice,  I  find  the 
following,  vie.:  Habeas  corpus  enables  free 
persons  to  obtain  their  release  "from  illegal 
arrest  or  detention."  Code  Prac.  art.  787. 
In  another  article  this  writ  is  referred  to  as 
directed  to  a  person  who  has  another  in  his 
custody,  or  detains  him  in  confinement. 
Id.  art.  701.  Again,  the  supreme  court 
shall  have  the  power  to  issue  writs  of  ha- 
beas corpus  at  the  instance  of  persons  in  ac- 
tual custody.  In  another  article:  "If  the 
imprisonment  or  detention  took  place  by  vir- ' 
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tue  of  a  judicial  order,  regular  in  its  form, 
but  illegally  obtained  or  executed,  the  peti- 
tion shall  mention  in  what  the  illegality  con- 
sists." Id.  art.  707.  But,  if  the  imprison- 
ment or  detention  has  not  been  made  by  vir- 
tue of  a  judicial  order,  the  petitioner  need 
only  allege  that  he  is  illegally  imprisoned 
or  confined;  and  throughout,  as  I  read  the 
articles,  illegal  custody  or  imprisonment  is 
made  a  condition  to  issuing  the  writ.  The 
provisions  of  the  Constitution  are  not 
broader,  regarding  habeas  corpus,  than  those 
of  the  Code  of  Practice  from  which  I  have 
just  quoted.  Power  is  given  to  issue  the 
writ  of  habeas  corpus  at  the  instance  of  any 
person  in  actual  custody.  Article  03.  The 
text  of  article  104  of  the  Constitution  is 
similar  on  the  subject.  I  quote  from  article 
115  of  that  instrument:  "The  district 
judges  shall  have  power  to  issue  writs  of 
habeas  corpus  at  the  instance  of  all  persons 
in  actual  custody  in  their  respective  dis- 
tricts." In  my  view,  the  husband,  independ- 
ently of  any  other  proceeding  or  suit,  is  not 
entitled,  under  our  law,  to  the  writ  of  hab- 
eas corpus  to  compel  the  mother  to  surren- 
der the  children  primarily  intrusted  to  her 
care  by  law  and  by  nature.  The  law  does 
not  seem  to  contemplate  giving  to  the  hus- 
band the  power,  as  a  separate  and  independ- 
ent one,  to  bring  the  wife  before  the  court 
by  way  of  habeas  corpus  in  a  case  such  as 
the  one  just  decided.  While  it  may  be  that 
the  decision  in  Bermude*  v.  Bermudez,  2 
Mart.  (La.)  181,  is  or  should  be  controlling, 
I  cannot  avoid  the  thought  that  it  was  pro- 
nounced in  1812, — many  years  before  the 
adoption  of  our  Code  of  Practice.  Legisla- 
tion has  not,  in  my  view,  at  any  time  gone 
to  such  an  extent  as  to  justify  the  issuance 
of  writ  on  a  state  of  facts  as  related  in  the 
cited  decision.  I  read  none.  I  respectful- 
ly submit  that  it  cannot  well  be  considered 
as  the  construction  of  the  articles  of  the 
Codo  of  Practice  and  of  the  Constitution  of 
a  date  long  subsequent.  In  dissenting,  I 
must  again  disclaim  any  intention  of  criti- 
cising a  different  conclusion.  I  must  say 
that  I  regret  my  inability  to  construe  the 
law   differently  than  as  before  expressed. 

Rehearing  denied  June  3,  1001. 


RichardT  H.  GRANT 

v. 

William  P.  HAYNE  et  al.,  Appts. 

(105  La.  Ann.  304.) 

•1.     In  an    action   bronarht   to 
for  services  rendered  In  having* 
talned  subscription  to  the  stock  In  a 

*  corporation,  the  Issue  was  the  amount  earned 
for  services  vel  non.  If  a  public  wrong  was 
committed,  not  connected  with  the  services 

+Headnotes  by  Bbxaux,  J. 

Note. — As  to  privilege  of  defamatory  Words 
used  In  pleading,  see  Randall  v.  Hamilton  (La.) 
22  L.  R.  A.  649,  and  note;  and  Sherwood  ▼. 
Powell  (Minn.)  29  L.  R.  A.  158. 
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rendered,  it  might  give  rise  to  condemnation 
at  the  bar  of  public  opinion,  which  may  seek 
by  legitimate  Influence  to  condemn  and  sup- 
press It ;  but  In  matter  of  business  It  affords 
no  ground  to  refuse  to  pay  a  creditor  if  he 
has  earned  the  amount  which  he  claims. 

S.  An  Issue  of  fact  la  not  sustained  by 
the  testimony  that  some  time  previous  to 
the  services  rendered  wrongs  against  the 
social  order  had  been  committed.  Rumors 
and  reports  based,  from  all  appearances,  on 
the  previous  wrongs  charged, — i.  e.,  wrongs 
of  a  date  anterior  to  services  claimed,  and 
as  to  which  several  of  the  witnesses  directly 
swore,— do  not  make  it  appear  with  reason- 
able certainty  that  they  were  continuing 
wrongs. 

8.  'Witnesses  testified  that  In  the  com- 
munity in  which  he  resided  plaintiff, 
as  a  member  of  the  community,  and  while  at 
home,  was  not  deemed  guilty  as  charged; 
others  testified  to  the  contrary.  The  jury 
found  that  the  weight  of  the  testimony  was 
with  the  former. 

4.  To  that  extent  the  fnry'a  -verdict  Is 
affirmed.  It  is  not  affirmed  as  to  the 
amount  of  damages. 

{Blanchard,  J.,  dissents.) 

(March  18,  1901.) 

APPEAL  by  defendants  from  a  Judgment 
of  the  Judicial  District  Court  for  the 
Pariah  of  Rapides  in  favor  of  plaintiff  in 
an  action  brought  to  recover  damages  for 
the  alleged  publication  of  a  libel.  Modified 
end  affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Andrews  ft  Hackenyos  and 
Scarborough  ft  Carver,  for  appellants: 

The  administration  of  justice  requires  the 
utmost  latitude  to  evidence  and  pleadings  in 
court  proceedings,  where  parties  are  acting 
in  good  faith. 

Burke  v.  Ryan,  36  La*  Ann.  951;  Vinos  v. 
Merchants*  Mut.  Ins.  Co.  33  La,  Ann.  1265; 
Btaub  y.  Van  Benthuysen,  36  La.  Ann.  470; 
Clement  Bros.  v.  Their  Creditors,  37  La. 
Ann.  694;  Oardemal  v.  MoWiUiams,  43  La. 
Ann.  458,  9  So.  106;  Kelly  v.  Lafitte,  28  La. 
Ann.  436 ;  Rayne  v.  Taylor,  14  La.  Ann.  407. 

The  proceedings  connected  with  the  judi- 
cature of  the  courts  are  so  important  to  the 
Eublic  good  that  the  law  holds  that  noth- 
lg  that  may  be  therein  said,  with  probable 
cause,  whether  with  or  without  malice,  can 
be  slander,  and,  in  like  manner,  nothing 
written  with  probable  cause,  under  the  sanc- 
tion of  such  proceedings,  can  be  libel. 

Vinas  v.  Merchants9  Mut.  Ins.  Co.  33  La. 
Ann.  1265. 

Where  there  is  a  suit  pending  in  a  court 
of  competent  jurisdiction  between  proper 
parties,  everything  alleged  or  said  pertinent 
to  the  issue  in  the  case  is  absolutely  privi- 
leged. 

Oardemal  v.  McWilliams,  43  La.  Ann. 
454,  9  So.  106;  Wimbish  v.  Hamilton,  47 
La.  Ann.  252,  16  So.  856. 

Where  no  malice  has  been  shown,  only  ac- 
tual damages  can  be  recovered. 

Roos  v.  Goldman,  36  La.  Ann.  132;  Cre- 
tin v.  Levy,  37  La.  Ann.  182.  [ 

In  all  slander  suits  both  malice  and  ab- 
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sence  of  probable  cause  must  concur  to  give 
grounds  for  action. 

Stewart  v.  Sonneborn,  98  U.  S.  187,  25  L. 
ed.  116;  Cauchoia  v.  Dupuy,  3  La.  207; 
Boullemet  v.  Philips,  2  Rob.  (La.)  365. 

Messrs.  White  ft  Thornton,  for  appel- 
lee: 

A  libel  is  any  publication,  whether  in 
writing,  print,  picture,  effigy,  or  other  fixed 
representation  to  the  eye,  which  exposes  any 
person  to  hatred,  contempt,  ridicule,  or  obli- 
quy,  or  which  causes  him  to  be  shunned  or 
avoided,  or  which  has  a  tendency  to  injure 
him  in  his  occupation. 

Siaub  v.  Van  Benthuysen,  36  La.  Ann. 
467;  Weil  v.  Israel,  42  La.  Ann.  955,  8  So. 
826. 

Declarations  of  a  witness  "are  protected 
by  the  occasion,  and  cannot  serve  as  the 
foundation  for  a  civil  action  when  they  are 
pertinent  and  material." 

Burke  v.  Ryan,  36  La.  Ann.  951. 

The  fact  that  defendant  in  a  suit  for  dam- 
ages for  malicious  prosecution  acted  under 
the  advice  of  counsel  is  no  excuse  if  the  ad- 
vice was  given  upon  his  misrepresentation 
of  the  circumstances  of  the  case. 

Decouw  v.  lAeux,  33  La.  Ann.  392. 

Communications  in  a  judicial  proceeding 
are  privileged,  "and  the  only  questions  are 
whether  the  occasion  existed  and  the  matter 
complained  of  was  pertinent  to  the  occa- 
sion." I 

Oardemal  v.  McWilliams,  43  La.  Ann. 
454,  9  So.  106;  Weil  v.  Israel,  42  La.  Ann. 
955,  8  So.  826;  Monroe  v.  H.  Weston  hum* 
her  Co.  49  La.  Ann.  595,  21  So.  742. 

Words  spoken  by  way  of  interrogation,  if 
imputing  a  crime,  are  actionable.  And  it 
is  not  necessary  that  the  charge  should  be- 
made  in  direct  terms;  it  may  be  made  by 
insinuation.  "TO**'** 

13  Am.  &  Eng.  Enc  Law,  p.  348.  ^ffiSbisf 

The  fact  that  matter  defamatory  and  li- 
belous in  its  character  was  charged  in  the 
petition  of  a  plaintiff  against  a  defendant 
does  not  of  itself  carry  absolute  exemption 
from  liability  for  damages  claimed  by  reason 
of  said  defamatory  and  libelous  charges. 
Other  facts  must  concur  to  bring  about  that 
result. 

Wimbish  v.  Hamilton,  45  La.  Ann.  1191, 
14  So.  77. 

Matter  inserted  in  a  pleading,  to  be  privi- 
leged, must  be  legitimately  related  to  the 
issues,  or  so  pertinent  to  the  subject  of  the 
controversy  that  it  may  become  matter  of 
inquiry  on  the  trial. 

Union  Mut.  L.  Ins.  Co.  r.  Thomas,  28  C. 
C.  A.  96,  48  U.  S.  App.  575,  83  Fed.  803. 

Under  the  law  of  Louisiana  slander  is  a 
luasi-offense,  actionable  under  the  broad 
provisions  of  the  Code:  "Every  act  what- 
ever of  man  that  causes  damage  to  another 
obliges  him  by  whose  fault  it  happened  to 
repair  it." 

Both  malice  and  injury  may  be  inferred 
from  the  nature  and  falsity  of  the  words. 

Spotomo  v.  Fouriohon,  40  La.  Ann.  423, 
I  So.  71;  Miller  v.  Holstein,  16  La.  389; 
Daly  v.  Van  Benthuysen,  3  La.   Ann,  69; 
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Treaca  v.  itaddom,  11  La.  Ann.  206;  Com  ▼. 
New  Orleans  Times,  27  La.  Ann.  214. 

When  the  facts  furnished  by  a  client  to 
his  attorney  are  misleading  and  defamatory 
in  character,  and  their  incorporation  into 
the  petition  is  foreign  to  the  objects  and 
purposes  of  the  suit,  the  client  is  responsi- 
ble in  damages. 

Wimbish  v.  Hamilton,  47  La.  Ann.  246,  16 
So.  856. 

Though  there  was  no  proof  of  malice  on 
the  part  of  the  defendant  in  uttering  the 
slander,  "yet,  in  such  case,  the  law  imputes 
malice  to  the  act  on  account  of  its  charac- 
ter." 

Bavoh  ▼.  Boanlan,  43  La.  Ann.  073,  0  So. 
016. 

Breams,  J.,  delivered  the  opinion  of  the 
court: 

Defamation  of  his  character  Is  plaintiff's 
cause  of  action.  Ten  thousand  dollars  is 
the  amount  he  claims  for  damages.  From 
a  verdict  and  judgment  for  plaintiff  in  the 
sum  of  $500,  the  defendants  appeal. 

Plaintiff  is  a  steamboat  captain  and  pilot, 
and  defendants  are  stockholders  and  pro- 
moters of  the  fioyce  Cotton-Seed  Mill  & 
Manufacturing  Company.  Plaintiff  brought 
suit  against  the  defendants  some  time  pre- 
vious to  the  present  suit,  in  which  he  alleged 
that  he  had  entered  into  a  contract  with  de- 
fendants to  raise  a  subscription  to  the  stock 
of  the  Boyce  Cotton-Seed  Mill  &  Manufac- 
turing Company,  and  to  secure  a  site  for  the 
mill  at  or  near  Boyce,  Louisiana,  and  that 
as  a  consideration  defendants  agreed  to  pay 
him  5  per  cent  on  the  amount  of  all  stock 
subscribed.  He  alleged  In  his  petition  In 
this  first  suit  that  it  was  agreed  that  he  was 
to  use  his  energy  and  influence  to  secure  a 
site  and  raise  subscriptions;  and  he  also  al- 
leged in  his  petition  that  through  his  ef- 
forts an  oil-mill  site  was  secured,  and  stock 
subscribed  to  the  amount  of  $10,000;  and 
he  claimed  $500  for  his  services,  that 
amount  being  5  per  cent  of  the  sum  he 
claimed  to  have  secured,  and  the  commission 
he  averred  the  defendants  had  bound  them- 
selves to  pay.  Defendants  in  the  first  suit 
answered  plaintiff's  petition,  and  admitted 
that  they  had  employed  plaintiff  to  solicit 
subscriptions,  but  alleged  that  he  failed  to 
secure  any  subscriptions,  and  that  those  ob- 
tained were  secured  by  themselves.  They 
also  charged  that  they  had  learned  that 
plaintiff's  reputation  was  such  that  plaintiff 
could  not  secure  subscriptions;  that  many 
persons  refused  to  subscribe  for  the  reason 
that  plaintiff  was  connected  with  the  pro- 
posal to  construct  the  mill  in  question,  which 
was  afterwards  (they  aver)  constructed  by 
themselves  (the  defendants  in  this  suit). 
The  plaintiff  accepted  a  sum  less  than  the 
amount  of  his  claim,  and  discontinued  the 
suit.  In  the  present  action  he  sets  forth 
that  the  answer  filed  in  the  suit  which  was 
discontinued,  as  just  stated,  and  the  inter- 
rogatories propounded  to  various  witnesses, 
suggested  and  gave  rise  to  the  implication 
that  the  plaintiff's  conduct  as  the  lather  of 
a  family  was  not  what  it  should  have  been. 
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Plaintiff  is  a  widower,  with  eight  children, 
four  of  whom  reside  with  him.  Defendants, 
in  their  answer  in  the  case  now  before  us 
for  decision,  pleaded  the  privileged  charac- 
ter of  their  allegations  in  their  defense  in 
the  first  suit  filed.  They  also  alleged  that 
their  defense  and  allegations  to  that  end 
were  based  on  probable  cause,  and  with  the 
advice  of  counsel  that,  if  true,  the  allega- 
tions were  a  good  defense  to  the  suit 
brought;  and  they  substantially  further 
averred  that,  should  the  court  not  sustain 
these  grounds  of  defense,  they  honestly  be- 
lieved, from  common  report,  the  truth  of 
their  allegations.  Defendants  aver  in  their 
answer,  inter  alia,  "that  his  conduct  with 
her  (the  asserted  concubine)  on  the  boat 
and  since  she  left  there  has  been  such  as  to 
cause  them  to  believe,  as  they  did  at  the 
time,  that  he  lived  with  her  as  his  concu- 
bine." (The  parentheses  ours.)  In  the 
case  here  a  number  of  witnesses  were  exam- 
ined, and  the  interrogatories  and  answers 
filed  in  the  first  suit  were  filed  in  evidence 
in  the  present  suit.  By  his  witnesses  plain- 
tiff sought  to  prove  the  extent  to  which  he 
had  been  wronged  by  defendants'  answer, 
and  the  issues  raised  by  them  in  the  first 
suit,  and  defendants  directed  their  efforts 
chiefly  to  prove  that  the  reports  circulated 
in  the  community,  and  the  poor  success 
plaintiff  had  met  with  in  securing  subscrip- 
tions, justified  their  defense.  The  charge 
brought,  we  think,  was  useless  to  the  defense. 
If  true,  the  defendants  were  none  the  less 
liable  for  the  amount  due  for  services  actu- 
ally rendered  by  plaintiff  in  securing  sub- 
scriptions. A  defense  entirely  foreign  to 
the  issues  does  not  fall  within  the  rule  pro- 
tecting averments  as  privileged.  Averments 
are  not  privileged  if  it  appears  that  they  are 
entirely  useless  to  the  defense.  The  charge 
made  was  not  a  disqualification  to  attend 
to  the  business  of  soliciting  subscriptions 
and  to  aid  in  establishing  a  factory  in  the 
community.  The  language  used  had  a  ten- 
dency to  degrade,  without  in  the  least,  as  we 
take  it.  assisting  in  establishing  a  defense. 
While  it  is  true  that  the  greatest  latitude 
should  be  allowed  in  judicial  proceedings  in 
order  to  enable  the  parties  to  bring  before 
the  court  all  pertinent  issues,  or  issues  which 
parties  may  deem  pertinent,  yet  there  must 
be  some  limit  to  this  wide  range. 

We  have  reviewed  our  decisions  on  the 
subject,  and  have  not  found  that  they 
(while  they  recognize  every  right  which  is 
needful  to  the  full  presentation  of  the  is- 
sues) have  gone  to  the  extent  of  laying  down 
the  rule  that  an  averment  which  has  the  ef- 
fect of  holding  up  one  of  the  parties  to  pub- 
lic odium  is  to  be  sustained  as  protected, 
or  as  privileged,  although  not  called  for  by 
the  character  of  the  issues.  The  most  recent 
views  of  this  court  upon  this  subject  were 
expressed  in  Wimbish  v.  Hamilton,  47  La. 
Ann.  246,  16  So.  856.  In  that  case  the  court 
said:  "The  allegations  were  pertinent  to 
the  issue  presented."  Here  there  is  noth- 
ing of  the  sort.  The  employee  was  seeking 
to  recover  from  his  employer  an  amount  ha 
averred  was  due.    The  charge  was  an  inde- 
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pendent  one,  not  connected  in  any  manner 
with  the  service  he  was  expected  to  render. 
The  lack  of  influence  of  one  who  has  under- 
taken to  do  a  certain  thing  in  which  his  in- 
fluence may  be  of  some  moment  would  not 
be  a  cause  preventing  him  from  recovering 
for  what  he  has  done.  We  are  justified  in 
concluding  that  the  amount  due  for  his  serv- 
ices is  all  the  court  would  have  allowed  him. 
To  determine  that  issue,  the  question  of  per- 
sonal conduct  in  matter  not  connected  with 
the  service,  if  true,  however  to  be  regretted 
and  reprehended,  is  not  an  issue  to  be  con- 
sidered. 

We  pass  to  the  other  grounds  of  defense 
in  the  case  before  us  for  decision, — want  of 
malice,  probable  cause,  and  the  truth  of  the 
averments  contained  in  the  answer  filed  in 
the  first  suit.  We  take  it  that  absence  of 
malice  is  not  a  complete  defense  against  a 
demand  for  damages  by  one  who  uselessly 
charges  another  with  having  failed  in  a 
duty,  or  with  having  transgressed  the  law 
in  a  manner  in  which  he,  as  a  defendant  in 
a  suit,  cannot  be  held  to  have  been  particu- 
larly concerned.  Although  the  averments 
may  not  have  been  made  malo  ammo,  they 
are  not  to  be  dismissed  from  all  considera- 
tion because  of  that  fact.  With  reference  to 
probable  cause,  we  have  not  discovered 
wherein  it  was,  in  its  nature,  a  probable 
cause;  for  we  think  it  was  made  without 
any  cause  whatever.  The  truth  of  the  aver- 
ments pel  non  made  in  the  first  suit  presents 
the  serious  and  most  important  issue  of  the 
case.  It  Is  true  that  defendants  heard  from 
credible  persons  of  the  community  words 
condemning  plaintiff  for  an  asserted  intima- 
cy with  his  servant  or  housekeeper  at  his 
home,  at  which  his  children  reside.  The 
particulars  of  the  intimacy  at  plaintiff's 
home  are  not  given,  and  the  testimony  does 
not  disclose  acts  leading  to  unavoidable  in- 
ferences of  improper  intimacy.  At  a  previ- 
ous time,  while  away  at  some  distance,  com- 
manding and  piloting  a  steamboat,  this  serv- 
ant was  a  chambermaid  on  the  boat.  Wit- 
nesses testified  to  facts  which  sustain  the 
allegations  made  in  the  first  suit.  It  must 
be  borne  in  mind  that  this  was  some  time 
previous  to  defendants'  employment  of 
plaintiff  as  a  solicitor,  and  while  the  latter 
was  away  from  home.  In  reading  decisions 
upon  the  subject,  we  found  the  following  in 
point,  which  we  think  expresses  a  correct 
view:  A  woman  who  is  at  the  time  chaste, 
virtuous,  and  exemplary,  although  she  may 
at  some  previous  time  have  had  illicit  inter- 
course with  a  man,  is  an  innocent  woman, 
within  N.  C.  Code,  8  1113,  which  provides 
that,  "if  any  person  shall  attempt,  in  a  wan- 
ton manner,  to  destroy  the  reputation  of  an 
innocent  woman  by  words,  written  or  spok- 
en, which  amount  to  a  charge  of  incontin- 
ency,  every  person  so  offending  shall  be 
guilty  of  a  misdemeanor."  State  v.  Qrigg, 
104  N.  C.  882,  10  S.  E.  684.  Beyond  the  fact 
that  this  woman  is  plaintiff's  housekeeper, 
that  she  is  a  quadroon  or  octoroon,  that 
her  conduct  was  not  reputable  before  she 
came  to  Boyce,  and  that  rumor  charges  im- 
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proper  relations,  the  record  does  not  reveal 
any  particular  fact  showing  illicit  intimacy. 
In  bringing  this  decision  to  a  close,  we 
will  state  that  the  advice  of  counsel  is  avail- 
able as  a  mitigating  circumstance,  and  to 
that  fact  we  have  given  due  weight.  Be- 
sides, we  do  not  think  that  this  is  a  case  for 
allowing  an  unreasonable  sum  in  damages. 
It  te  therefore  ordered,  adjudged,  and  de- 
creed that  the  amount  of  the  judgment  be, 
and  the  same  is  hereby,  reduced  to  $100, 
and,  as  reduced,  It  is  affirmed. 

Blancnard,  J.,  dissents. 

Rehearing  denied  April  1,  190L 


STATE  of  Louisiana 
v. 

Jean  Baptiste  NED,  Appt. 
(105  La.  686.) 

•The  eonvletlon  of  a  person  of  a  eriase 

which  the  Constitution  requires  should  be 
tried  by  a  jury  of  twelve,  though  nine  jurors 
concurring  might  render  a  verdict  <  Const. 
1808,  art.  116),  is  not  a  legal  conviction, 
though  twelve  jurors  were  physically  present 
during  the  trial,  and  all  concurred  in  a  ver- 
dict of  guilty,  If  one  of  the  jurors  on  die  jury 
was  in  a  drunken  condition  during  the  trial. 

(June  8,  1901.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Judicial  District  Court  for  the 
Parish   of   St.   Landry  convicting   him   of 
crime.    Reversed, 
The  facts  are  stated  in  the  opinion. 
Messrs.  John  W.  Lewis  ana  James  J* 
Bailey  for  appellant. 
Mr.  R.  Lee  Garland  for  the  State. 

Nicholls,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  defendant  appeals  from  a  sentence  of 
seven  years'  imprisonment  at  hard  labor  in 
the  penitentiary.  The  crime  of  which  he 
was  convicted  was  one  requiring  for  convic- 
tion, under  the  Constitution,  "a  trial"  by  a 
jury  of  twelve.  Const.  1898,  art.  116.  The 
court  overruled  his  motion  for  a  new  trial, 
which  assigned  as  the  ground  therefor  that 
''one  of  the  jurors,  Lastie  L.  Harmon,  who 
after  the  panel  had  been  completed,  and  the 
trial  gone  into,  and  the  court  reconvened 
pursuant  to  adjournment,  appeared  in  court 
in  a  drunken  condition;  that  when  the  first 
witness  after  the  recess  hour  was  called 
on,  and  before  his  testimony  was  given,  the 
said  juror,  because  of  his  drunken  condition, 
had  to  be  removed  to  an  adjoining  room; 
that  when  he  reappeared  in  court  and  re- 
sumed his  seat  among  his  fellow  jurors  he 
was  still  in  an  intoxicated  condition,  una- 
ble to  hear,  follow,  and  understand  the  tes- 

*  Head-note  by  Nicholls,  Ch.  J. 

Not*. — Aa  to  number  and  agreement  of  ju- 
rors  necessary  to  constitute  a  valid  verdict,  see 
State  v.  Bates  (Utah)  43  L.  B.  A.  88,  and  note. 
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tunony,  and  immediately  fell  asleep,  and  re- 
mained in  that  condition  during  the  remain- 
der of  the  trial,  and  had  to  be  awakened 
by  one  of  the  jurors  when  the  judge  ordered 
the  jury  to  their  chamber  for  deliberation; 
that  the  juror  remained  asleep  during  the 
entire  time  that  the  different  witnesses  were 
testifying,  during  the  argument  of  counsel, 
and  the  charge  of  the  judge."  The  judge 
refused  the  new  trial,  assigning  as  his  rea- 
son "that,  under  article  116  of  the  Constitu- 
tion, in  cases  of  this  character,  though  a 
jury  of  twelve  is  required,  nine  of  the  ju- 
rors can  find  a  verdict,  and  the  misconduct 
of  one  member  of  the  jury  does  not  render 
the  finding  of  the  nine  concurring  members 
invalid,  unless  it  be  shown  that  said  juror 
was  one  of  the  nine  rendering  the  verdict; 
that  the  record  in  the  case  failed  to  show 
any  dissenting  juror,  and  the  reason  for  set- 
ting aside  the  verdict  of  jurors  under  the 
old  rule  of  unanimity  does  not  exist  in  this 
case,  and,  in  the  opinion  of  the  court,  should 
not  be  applied  especially  in  view  of  the  con- 
sideration that  no  injury  either  appears  or 
has  been  shown  to  the  accused;  the  miscon- 
duct of  the  juror  was  not  of  such  a  nature 
as  to  have  any  appreciable  influence  on  the 
other  members  in  arriving  at  a  just  verdict, 
as  the  law  permitted  the  remaining  jurors 
to  render  a  legal  verdict."  The  attorney 
general  has  filed  no  brief  in  the  case.  In 
that  of  the  district  attorney  he  says:  "The 
evidence  taken  on  the  trial  of  the  motion  for 
a  new  trial  we  must  admit  establishes  the 
fact  that  the  juror  was  to  a  certain  extent 
hora  de  combat,  so  that  there  can  be  no  dis- 
pute between  the  state  and  the  defense  as 
to  the  facts  governing  the  trial  of  the  mo- 
tion narrowing  the  contention  to  a  question 
of  law,  to  wit,  whether,  since  the  adoption 
of  the  Constitution  of  1898,  misconduct  on 
the  part  of  one  member  of  the  jury  will  viti- 
ate a  verdict  rendered  in  a  case  where  under 
the  Constitution  nine  concurring  can  render 
a  verdict,  unless  similar  charges  of  miscon- 
duct can  be  leveled  against  his  fellows." 


Neither  the  judge  nor  the  district  attor- 
ney should  have  permitted  the  trial  to  pro- 
ceed under  the  conditions  existing.  The 
spectacle  of  a  man  on  trial  for  a  crime  in- 
volving his  liberty,  with  a  drunken  juror  in 
the  jurv  box,  is  not  one  calculated  to  ad- 
vance the  proper  administration  of  justice, 
nor  to  inspire  the  people  with  the  respect 
which  should  be  due  to  courts. 

Independently  of  this,  the  conclusions  of 
law  reached  by  the  court  and  the  district 
attorney  were  not  well  grounded.  The  duty 
of  a  jury  is  not  simply  to  hear  the  evidence 
adduced  upon  a  trial,  but,  on  retiring  to 
their  room,  to  deliberate  upon  it.  The  Con- 
stitution required  that  in  this  case  the  ac- 
cused should  be  tried  by  twelve  men.  He 
could  not  waive  this  requirement.  He  was 
entitled  to  the  deliberation,  consultation, 
and  decision  of  twelve  men.  This  he  has 
not  had.  Had  a  jury  of  twelve  been  im- 
paneled for  the  trial  of  this  cause,  and,  one 
or  two  of  the  jurymen  absenting  themselves, 
the  trial  been  proceeded  with,  with  nine  or 
ten  or  eleven  jurors,  it  could  not  be  claimed 
that  the  constitutional  requirement  that 
the  accused  should  be  tried  by  a  jury  of 
twelve  had  been  complied  with.  We  under- 
stand the  Constitution  to  require,  not  sim- 
ply that  nine  jurors  should  concur  in  a  ver- 
dict, but  that  twelve  must  be  present  from 
the  beginning  of  the  trial  to  the  end.    The 

i'uror  in  this  case  was  physically  present, 
>ut  for  legal  purposes  he  might  well  have 
been  absent.  We  do  not  intimate  that  every 
act  of  misconduct  by  a  single  juror  would 
carry  with  it  the  avoidance  of  the  verdict 
rendered  by  the  jury,  but  misconduct,  such 
as  has  been  shown  in  this  case,  should  car- 
ry, and  does  carry,  with  it  that  result. 

For  the  reasons  assigned  herein,  it  is  or- 
dered, adjudged,  and  decreed  that  the  ver- 
dict of  the  jury,  and  the  judgment  thereon 
rendered,  be.  and  the  same  is  hereby,  set 
aside,  and  the  cause  remanded  to  the  Dis- 
trict Court  for  further  proceedings  accord- 
ing to  law. 
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AnnMULHALL 

v. 

John  FALLON  et  dL 

(176  Mass.  266.) 

1.  Declarations  of  one  killed  by  nea> 
llsjenoe  that  his  mother  was  poor,  and  that 
he  sent  money  to  her  repeatedly,  are  admis- 
sible under  Stat  1898,  chap.  535,  In  a  suit 
by  her  to  recover  for  the  killing. 


2.  Evidence  of  a  son's  declaration* 
that  bis  mother  was  very  poor*  and 
that  lie  sent  her  money  repeatedly,  cor- 
roborated by  her  testimony  that  she  bought 
food  with  his  money,  sufficiently  shows  her 
dependence  on  him  for  support  to  carry  to 
the  fury  a  suit  by  her  to  recover  for  his  neg- 
ligent killing,  under  Stat.  1887,  chap.  270, 
I  2. 

8.     A  woman's  testimony  that  she 
almost  entirely  dependent  on  hei 
for  support  is  not  Inadmissible  in  a  suit  by 


Norn. — Bight  of  alien  nonresident  to  maintain 
statutory  action  for  death  of  other  person. 

It  would  seem  that  from  the  earliest  times 
the  notion  has  prevailed  in  the  mind  of  man 
that  those  haying  an  interest  in  the  life  of  a 
person  were  entitled  to  compensation  from, 
or  punishment  of,  the  person  who  wrongfully 
caused  his  or  her  death.     In  the  English  law 

54L.R.A. 


under  the  Saxons  are  found  the  weregilds  for 
the  killing  of  a  person  varying  in  amount  from 
the  death  of  the  ceorl  or  peasant  up  to  that  of 
the  King  himself.  Blackstone  informs  us  that 
during  the  continuance  of  this  custom,  a  process 
was  certainly  given  for  the  recovering  of  the 
weregild  by  the  party  to  whom  It  was  due,  and 
that,  when  these  offenses  by  degrees  grew  no 
longer  redeemable,  the  private  process  was  still 
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her  for  his  negligent  killing,  because  It  Is  a 
conclusion  which  the  jury  is  to  draw,  or  be- 
cause It  is  law  rather  than  fact. 

<4»  Upon  the  question  whether  or  not  si 
woman  was  dependent  upon  her  son 
for  support,  Interrogatories  are  admissible 
as  to  whether  he  contributed  to  her  support, 
and,  If  so,  how  much. 

9.  Partial  dependence  upon  her  son 
for  the  necessities  of  life  is  sufficient  to 
enable  a  woman  to  maintain-  a  suit  for  his 
negligent  killing,  under  the  Massachusetts 
statutes. 

<*,  An  action  for  negligent  killing  of 
her  son  may  be  brought  by  a  nonresident  alien 
under  Stat.  1887,  chap.  270,  |  2. 

(May  81,  1900.) 

EXCEPTIONS  by  defendants  to  rulings 
of  the  Superior  Court  for  Norfolk  Coun- 
ty made  during  the  trial  of  an  action  to  re- 


cover damages  for  the  alleged  negligent  kill- 
ing  of  plaintiff's  son  which  resulted  in  a  ver- 
dict in  favor  of  plaintiff.    Overruled. 

Section  2,  chap.  270,  of  the  Acts  of  1887, 
upon  which  the  action  was  founded,  pro- 
vides that  in  case  of  death  of  an  employee 
under  such  circumstances  as  to 'render  the 
employer  liable  "the  widow  of  the  deceased, 
or,  in  case  there  is  no  widow,  the  next  of 
kin,  provided  that  such  next  of  kin  were  at 
the  time  of  the  death  of  such  employee  de- 
pendent upon  the  wages  of  such  employee 
for  support,  may  maintain  an  action  for 
damages  therefor." 

Further  facts  appear  in  the  opinion. 

Messrs.  William  B.  Sprout  and  Dick- 
son  ft  Knowles,  for  defendants: 

The  enactments  of  a  legislature  of  any 
state  are  to  be  regarded  as  applying  to  the 
territory  of  such  state,  and  not  to  extend 


continued,  in  order  to  insure  the  infliction  of 
punishment  upon  the  offender,  though  the  party 
injured  was  allowed  no  pecuniary  compensation 
for  the  offense.  This  process  was  known  as  an 
appeal  of  murder,  and  by  the  statute  of  8 
lien.  VII.  chap.  1,  It  was  provided  that  If  a 
man  be  acquitted  on  an  Indictment  for  murder, 
or  found  guilty  and  pardoned  by  the  King,  he 
may  still  be  proceeded  against  by  an  appeal  of 
murder  at  the  instigation  of  the  party  inter- 
ested  in  the  life  of  the  person  killed,  if 'such  ap- 
peal is  brought  within  a  year  and  a  day  from 
the  time  of  the  alleged  commission  of  the  offense. 
This  appeal  of  murder  existed  as  late  as  1818 ; 
and  the  writ  was  issued,  and,  strangely  enough, 
its  Issuance  caused  the  revival  of  another 
thought-to-be  obsolete  practice,  but  which  the 
court  held  to  be  still  In  force,  via.:  Trial  by 
wager  of  battel.  Ashford  v.  Thornton,  1  Barn. 
*  Aid.  405.  The  case  was  argued  with  a  great 
•deal  of  force  by  Chitty  for  the  appellor  and 
Tindal  for  the  appellee,  and  Lord  Ellenborough, 
with  whom  all  the  judges  of  the  court  con- 
curred, held  that  the  appellor  had  a  right  to 
•bring  the  case  by  the  writ  of  appeal,  but  that 
In  such  case  the  appellee  had  an  equal  right  to 
hia  plea  of  wager  of  battel,  and  that  the  court 
was  only  in  doubt  as  to  what  the  judgment 
«hould  be.  The  appellor,  doubtless  thinking 
that  one  member  of  the  family  was  enough  to 
fall  by  the  hands  of  the  appellee,  declined  to 
•accept  the  decision  of  the  court  giving  the  lat- 
ter trial  by  battel,  and  the  appellee  was  there- 
fore discharged.  The  idea  that  such  a  case 
could  arise  In  the  19th  century  was  so  repug- 
nant to  British  notions  that  In  the  following 
year  appeal  of  murder,  as  well  as  of  treason, 
felony,  or  other  offenses,  together  with  wagers 
•of  battel,  were  abolished  by  the  enactment  of 
Stat.  59  Geo.  III.  chap.  46. 

It  is  difficult  to  ascertain  just  at  what  period 
the  custom,  or  rule,  or  law,  whichever  It  may 
nave  been,  by  which  payments  of  wereglld  were 
•made,  fell  Into  disuse,  but  since  the  time  when 
It  did  so  It  has  been  an  established  rule  of  the 
common  law  that  no  action  for  damages  can  be 
maintained  against  a  person  for  causing  the 
•death  of  another,  until  the  passage  of  the  act 
of  Parliament,  9  &  10  Vict.  chap.  93,  In  1846, 
commonly  known  as  Lord  Campbell's  act.  Since 
then,  and  very  shortly  after  the  passage  of  the 
pioneer  act,  the  several  states  of  the  United 
States  enacted  similar  acts  differing  generally 
only  in  respect  to  the  persons  who  were  en- 
titled to  maintain  the  action,  and  for  whose 
toeneflt  the  same  should  bo  prosecuted.  In  re- 
gard to  the  rights  of  aliens  to  sue,  it  is  be- 
lieved that  all  of  the  acts  passed  by  the  dlf- 
ML.  R.  A. 


ferent  state  legislatures  are  identical  with  Lord 
Campbell's  act, — that  is  to  say,  there  is  no 
express  provision  contained  in  any  of  them  that 
the  action  may  be  maintained  by  a  nonresident 
alien. 

A  person  twenty-seven  years  old  came  to  this 
country  from  Italy  In  1889,  and  while  employed 
by  the  defendant  company  as  a  laborer  on  its 
roadbed  or  track,  he  was,  October  28th,  1894, 
killed  in  a  collision  which  was  Imputed  to  the 
negligence  of  his  employer.  The  decedent  did 
not  see  his  mother  after  he  had  left  her  in 
Italy  In  1889.  At  the  time  of  the  trial  she 
still  resided  In  her  native  country  and  owed  al- 
legiance to  the  government  of  It.  In  an  action 
brought  by  her  to  recover  under  the  statute  of 
Pennsylvania,  providing  that  a  parent  could 
recover  for  the  death  of  a  child  caused  by  the 
wrongful  act  of  the  party  against  whom  the 
action  was  brought,  it  was  held  that  the  stat- 
ute was  not  Intended  to  confer  upon  nonresident 
aliens  rights  of  action  not  conceded  to  them, 
or  to  citizens  of  Pennsylvania  by  their  own 
country,  or  to  put  burdens  upon  the  citizens 
of  that  state  to  be  discharged  for  their  benefit ; 
that  It  had  no  extraterritorial  force,  and  the 
plaintiff  was  not  within  the  purview  of  it ;  and 
that  a  construction  which  would  Include  non- 
resident alien  husbands,  widows,  children,  and 
parents  of  the  deceased  was  one  so  obviously 
opposed  to  the  spirit  and  policy  of  the  statute 
that  the  court  would  not  adopt  It  Den!  v. 
Pennsylvania  R.  Co.  181  Pa.  525,  87  Atl.  558. 

In  Adam  v.  British  &  Foreign  88.  Co.  [1898] 
2  Q.  B.  430,  67  L.  J.  Q.  B.  N.  8.  844,  the  action 
was  brought  by  the  mother  of  the  decedent, 
a  Belgian  subject,  who  was  an  engineer  on  board 
a  Belgian  ship.  It  was  not  disputed  that  the 
collision  was  caused  by  the  negligence  of  the 
defendant's  servants;  and  the  court  held  that 
had  the  deceased  been  an  English  subject  the 
action  would  have  lain,  notwithstanding  that 
the  negligence  and  death  both  occurred  upon 
the  high  seas.  The  court  held  that  the  provi- 
sions of  the  act  by  which  damages  can  be  re- 
covered for  death  caused  by  negligence  do  not 
apply  for  the  benefit  of  aliens  abroad,  and  there- 
fore the  representative  of  an  alien  whose  death 
has  been  caused  by  the  negligence  of  a  British 
subject,  outside  the  jurisdiction  of  the  court, 
cannot  mi  lntaln  an  action  to  recover  damages 
In  respect  of  the  death ;  that  It  Is  a  principle 
of  Bnglisl  law  that  acts  of  Parliament  do  not 
apply  to  aliens, — at  least  If  they  be  not  even 
temporarily  resident  in  Great  Britain, — unless 
the  language  of  the  statu**  expressly  refers  to 
them ;  that  the  power  of  the  country  Is  to  legis- 
late for  its  own  subjects  all  over  the  world* 
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beyond  its  limit*,  or  to  operate  upon  non- 
resident alien*. 

Cope  y.  Doherty,  4  Kay  &  J.  367;  JBos- 
seier  v.  Cahlmann,  8  Exch.  361;  Bm  parte 
Bloin,  L.  R.  12  Ch.  DW.  622;  Em  parte 
Crispin,  L.  R.  8  Ch.  347;  Re  Pearson  [1892] 
2Q.B.  263;  Lloyd  v.  Quibert,  L  R  1  Q. 

B.  126;  The  Qaetano  &  Maria,  L.  R.  7  Prob. 
Div.  143;  Crowley  ▼.  Panama  R.  Co.  30 
Barb.  99. 

Our  own  courts  have  not  regarded  gener- 
al terms  in  the  statutes  as  sufficient  to  con- 
fer rights  upon  adieus. 

Foes  v.  Crisp,  20  Pick.  121. 

It  cannot  be  contended  thai  there  Is  in 
this  case  any  right  of  action  at  oommon 
law 

McDonald  ▼.  Mallory,  77  N.  Y.  660;  33 
Am.  Rep.  664;  Beach  ▼.  Bay  Btate  B.  B. 
Co.  30  Barb.  433;  Riehardeon  ▼.  New  York 

C.  R.  Co.  98  Mass.  86;  Davie  ▼.  New  York 
*?  N.  E.  R.  Co.  143  Mass.  301,  68  Am.  Rep. 
138,  9  N.  B.  816. 

In  Deni  ▼.  Penneylvania  R  Co.  181  Pa. 
626,  37  Atl.  668,  H  was  adjudged  thai  the 
action  could  not  be  maintained. 

The  same  doctrine  is  held  in  Brannigan  ▼. 
Union  Gold-Min.  Co.  93  Fed.  164. 

Sea  also  Adam  v.  British  &  Foreign  88. 
Co.  79  L.  T.  N.  S.  31;  The  Zollverein,  2  Jur. 
N.  8.  429;  Colquhoun  v.  Heddon,  62  L.  T.  N. 
8.  863,  L.  R.  26  Q.  B.  Div.  136;  Jefferys  ▼. 
Boosey,  4  H.  L.  Oes.  946. 

The  question  of  dependency  was  one  of 
law,  and  not  of  fact    It  was  not  for  the 


plaintiff  to  say  whether  she  came  within  the 
provisions  of  the  statute  as  a  dependent 
person. 

Johnson  ▼.  Boston  Tow-Boat  Co.  135 
Mass.  209,  46  Am.  Rep.  468;  MeOinty  t. 
Athol  Reservoir  Co.  166  Mass.  183,  29  N.  E. 
610. 

Messrs.  Jaaaes  &  Cotter,  Jokua  W» 
MeAauanvey,  and  J.  F.  Faspsa,  for  plain- 
tiff: 

Oral  declarations  of  Patrick  Mulhall  that 
he  had  sent  money  to  plaintiff  were  ad- 
mitted under  the  provisions  of  Acts  1898,. 
chap.  636,  which  provides  that  "  no  declara- 
tion of  a  deceased  person  shall  be  excluded) 
as  evidence  on  the  ground  of  its  being  hear- 
say, if  it  appears  to  the  satisfaction  of  the 
judge  to  have  been  made  in  good  faith  be- 
fore the  beginning  of  the  suit,  and  upon  the 
personal  knowledge  of  the  declarant." 

The  legislature  "has  unquestionable  au- 
thority to  change  the  common-law  rules  of 
evidence,  to  prescribe  the  modes  of  proof, 
and  to  direct  who  may  and  who  may  not  be 
competent  witnesses." 

Goshen  v.  Richmond,  4  Allen,  468;  Up- 
ham  v.  Raymond,  132  Mass.  186;  Holmes  v~ 
Hunt,  122  Mass.  605,  23  Am.  Rep.  381; 
Brooks  v.  H  olden,  176  Mass.  137,  66  N.  E. 
802. 

The  question  of  dependency  in  this  case 
was  one  of  fact  for  the  jury,  and  was  right- 
fully submitted  to  them. 

Houlihan  v.  Connecticut  River  R  Co.  164 
Mass.  565,  42  N.  E.  108 ;  Daly  v.  New  Jersey 


and  as  to  foreigners  within  its  jurisdiction,  but 
no  farther  (Colquhoun  v.  Heddon  [1890]  25  Q. 

B.  129;  Jefferys  v.  Boosey,  4  H.  L.  Caa  815,  8 

C.  L.  Rep.  625,  24  L.  J.  Kxch.  N.  8.  81,  1  Jar. 
N.  S.  61£)  ;  and  that  there  was  nothing  lu  Lord 
Campbell's  act  to  show  that  It  was  Intended  to 
apply  for  the  benefit  of  foreigners  not  resident 
hi  the  Kingdom.  The  Intention  of  the  legisla- 
tor* is  to  be  collected  from  the  statute;  and 
there  Is  no  Implied,  and  certainly  no  express. 
Intention  to  give  to  foreigner!  out  of  the  Juris- 
diction a  right  of  action  which  even  British 
subjects  had  not  until  the  pssslng  of  9  4  10 
Vict  chap.  93. 

In  an  action  brought  In  the  circuit  court  of 
the  United  States  for  the  district  of  Colorado, 
based  upon  the  statute  of  the  state  which  gives 
the  right  to  the  father  and  mother  to  recover 
damages  In  the  case  of  a  death  occurring 
through  the  negligence  of  the  defendant,  a  de- 
murrer was  put  In  to  the  complaint  upon  the 
ground  that  it  appeared  therein  that  the  plain- 
tiffs were  nonresident  aliens,  they  being  citizens 
and  residents  of  Ireland,  In  the  Kingdom  of 
Great  Britain.  The  case  of  Deni  v.  Pennsyl- 
vania R.  Co.  181  Pa.  527,  87  Atl.  558,  was  cited 
In  support  of  the  demurrer.  The  court  adopted 
and  followed  that  case  completely,  and  gave 
judgment  sustaining  the  demurrer,  and  asserted 
that  one  of  the  reasons  for  doing  so,  given  by 
the  Pennsylvania  supreme  court,  waa  satisfac- 
tory, which  was  that  no  case  had  been  brought 
to  the  notice  of  the  court  in  which  an  English 
court  had  held  that  a  nonresident  alien  was  en- 
titled to  the  benefits  conferred  by  the  act  of 
1846.  This  decision  was  made  March  11th, 
1899,  and  the  decision  of  the  Queen's  Bench  in 
the  case  of  Adam  v.  British  &  Foreign  88.  Co. 
[1898]  2  Q.  B.  430,  67  L.  J.  Q.  B.  N.  8.  844, 
was  made  the  July  previous,  but  most  have  been 
unknown  to  the  judge  who  made  the  decision 
64  L.  R.  A. 


or  he  certainly  would  have  dted  it     Brannigan 
v.  Union  Gold-Mln.  Co.  98  Fed.  164. 

Thereafter,  In  a  decision  made  April  17th, 
1900,  the  circuit  court  of  the  United  States  for 
the  district  of  Massachusetts,  disapproved  Deni 
v.  Pennsylvania  B.  Co.  181  Pa.  525,  87  Atl. 
558,  and  Brannigan  v.  Union  Gold-Mln.  Co.  93- 
Fed.  164,  stating  that  they  rest  largely  upon 
the  proposition  that  no  case  can  be  found  In 
which  Lord  Campbell's  act  has  been  extended 
to  nonresident  aliens,  and  that  the  act  has  no 
extra-territorial  force.  After  stating  that  thia 
Is  hardly  In  accordance  with  the  facta,  the  court 
held  that  the  mother  of  a  son  who  had  beet* 
killed  by  the  wrongful  act  of  the  defendant 
could  maintain  an  action  for  so  wrongfully 
causing  the  death  of  her  son,  although  she  was- 
a  resident  of  Ireland  and  had  never  been  a 
resident  of  this  country.  Vetaloro  v.  Perkins, 
101  Fed.  898.  The  reasoning  of  the  court  was 
as  follows:  The  manifest  purpose  of  the  pro- 
vision of  the  statute  of  Massachusetts  giving 
the  right  of  action  Is  to  give  the  widow  and 
next  of  kin  of  an  employee  the  same  right  to 
bring  an  action  in  the  case  of  death  as  the  em- 
ployee would  have  had  in  case  he  had  survived. 
No  distinction  Is  made  between  citisens  and 
aliens.  The  only  limitation  Imposed  Is  that  the 
next  of  kin.  In  order  to  maintain  an  action, 
must  be  dependent  for  support  on  the  wages 
of  the  employee.  To  exclude  nonresident  aliens 
from  the  right  to  maintain  an  action  would  be 
to  Incorporate  into  the  act  a  restriction  which 
It  does  not  contain ;  i.  «.,  to  refuse  compensa- 
tion to  a  certain  class  of  persons  for  a  real  In- 
Jury  recognised  by  statute  law;  that  it  would 
be  to  relieve  employers  with  respect  to  some 
employees  from  the  exercise  of  due  care  In  the- 
employment  of  safe  and  suitable  tools  and  ma- 
chinery and  competent  superintendents;  and  to 
offer  an  Inducement  to  employers  to  give  a  pref- 
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Steel  &  I.  Co.  155  Mum.  1,  29  N.  E.  507; 
McCarthy  v.  New  England  0.  of  P.  153 
Mam.  314.  11  L.  R.  A.  144,  26  N.  £.  866; 
Supreme  Council  A.  Lrof  H.  v.  Perry,  140 
Mass.  580,  5  N.  E.  634;  Simmons  v.  White 
[1899]  1  Q.  B.  1005;  Davis  v.  Main  Colliery 
Co.  107  Law  Times,  135;  Atlanta  d  C.  Air- 
Line  R.  Co.  v.  Oravitt,  93  Gku  369,  26  L.  R. 
A.  553,  20  S.  E.  550;  Ballon  v.  (Hie,  50  Wis. 
614,  7  N.  W.  561;  Alexander  y.  Parker,  144 
111.  365,  19  L.  R.  A.  187,  33  N.  E.  183;  U.  S. 
Key.  Stat  5  4707. 

As  the  act  stands,  its  language  applies 
to  any  next  of  kin  to  a  person  killed  as  the 
deceased  was  in  this  case,  without  reference 
to  their  residence  or  citizenship. 

The  statute  is  of  a  remedial  and  protective 
nature,  and  should  be  interpreted  liberally. 
It  was  intended  for  the  benefit  of  employees 
and  those  dependent  upon  them,  and  an  em* 
ployee  might  well  consider  it  as  an  induce- 
ment to  enter  into  a  contract  for  labor,  ex- 
pecting to  receive  its  protection,  and  the  as- 
surance that,  in  case  of  wrongful  death, 
those  dependent  upon  him  would,  in  a  meas- 
ure, be  provided  for.  ' 

The  fact  that  the  plaintiff  was  an  alien 
was  no  bar  to  her  recovery  in  this  case. 

Iiuke  v.  Calhoun  County,  52  Ala.  115; 
Augusta  R.  Co.  v.  Clover,  92  Ga.  132,  18  S. 
E.  406;  Phtlpott  v.  Missouri  P.  R.  Co.  85 
Mo.  164;  Chesapeake,  0.  &  8.  W.  R.  Co.  v. 
Biggins,  85  Tenn.  620,  4  S.  W.  47;  Marvin 
y.  MaysviUe  Street  R.  do  Transfer  Co.  49 
Fed.  436;  Lumb  v.  Jenkins,  100  Mass.  527. 


There  are  in  Great  Britain  laws  similar 
to  our  own,  conferring  similar  rights  of  ac- 
tion under  like  circumstances. 

Lord  Campbell's  Act,  9  &  10  Vict.  chap. 
93,  1846;  Employers'  Liability  Act,  43  &  44 
Vict.  chap.  42,  1880;  Workmen's  Compensa- 
tion Act,  60  &  61  Vict.  chap.  37,  1897. 

This  court  has  always  dealt  liberally  with 
the  rights  of  aliens. 

Judd  v.  Lawrence,  1  Cusfa.  531;  Lumb  v. 
Jenkins,  100  Mass.  527 ;  Roberts  v.  Knights, 
7  Allen,  449;  Peabody  v.  Hamilton,  10* 
Mass.  217. 

Holmes,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

This  is  an  action  under  Stat.  1887,  chap* 
270,  S  2,  for  causing  the  death  of  the  plain- 
tiff's  son.  The  plaintiff  is  an  Irish  woman,, 
who,  so  far  as  appears,  never  has  left  Ire- 
land. In  the  superior  court  she  had  a  ver- 
dict, and  the  case  is  here  on  exceptions  to 
a  refusal  to  direct  a  verdict  for  the  defend- 
ants either  on  the  ground  that  the  statute 
conferred  no  rights  upon  the  plaintiff,  or  on 
the  ground  that  she  did  not  appear  to  have 
been  dependent  upon  the  wages  of  her  son 
for  support.  Exceptions  were  taken,  also, 
upon  some  matters  of  evidence. 

On  the  question  of  the  plaintiff's  depend- 
ence upon  her  son  we  are  of  opinion  that 
there  was  evidence  for  the  jury.  It  ap- 
peared from  declarations  of  the  deceased, 
properly  admitted  under  Stat.  1898,  chap. 
535,  that  his  mother  was  very  poor,  and 


erence  to  aliens,  and  to  discriminate  against 
citizens.  That  would  be  to  hold  that  the  leg- 
islature of  Massachusetts  intended  by  the  act 
to  declare  that  employers  should  not  be  liable 
for  the  grossest  negligence  which  results  In  the 
Instant  death  of  an  alien  employee  in  cases 
where  his  widow  or  next  of  kin  happen  to  reside 
In  a  foreign  country. 

In  this  case  the  court  was  evidently  unaware 
ot,  or  ignored,  Adam  v.  British  &  Foreign  S3. 
Co.  [1898]  2  Q.  B.  430,  67  L.  J.  Q.  B.  N.  8.  844, 
as  the  latter  sadly  Interferes  with  the  reason- 
ing herein,  and  justifies  that  In  Denl  v.  Penn- 
sylvania B.  Co.  181  Pa.  527,  37  Atl.  558,  and 
Brannigan  v.  Union  Oold-Mln.  Co.  98  Fed.  164. 

Then  follows  Mulhall  v.  Fallon,  the  prin- 
cipal case,  which,  as  will  be  seen,  approves  and 
follows  the  case  last  cited.  These  are  all  the 
cases  which  are  direct  authorities  upon  this 
subject. 

Previous  to  any  of  the  decisions  herein  men- 
tioned, in  1875  a  case  arose  In  Alabama  under 
an  act  to  suppress  murder,  lynching,  etc.,  by 
which  it  was  provided  that  certain  parties  who 
were  injured  by  a  death  caused  by  a  riot  or 
lynching  could  maintain  an  action  against  the 
county  for  a  penalty  of  $5,000.  The  decedent 
at  the  time  of  his  death  was  a  subject  of  Great 
Britain,  had  always  lived  in  Canada,  and  had 
only  been,  as  the  court  expresses  It,  a  resident, 
or  rather  a  sojourner,  In  Alabama  for  a  few 
months  Immediately  preceding  his  death.  The 
plaintiff  was  the  wife  of  the  decedent,  and  as 
such  wife  was,  according  to  the  terms  of  the 
statute,  entitled  to  sue  for  the  penalty.  Prior 
to  and  at  her  husband's  death  she  resided  in 
Canada.  She  and  her  husband  were  alien  sub- 
jects of  Great  Britain, — never  had  been  dom- 
iciled in  Alabama  or  in  the  United  States.  The 
court,  on  the  request  of  the  defendant,  charged 
the  jury  that  if  they  believed  from  the  evidence 
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that  plaintiff  and  her  deceased  husband,  for 
whose  death  plaintiff  sues,  were  aliens,  not  cit- 
izens of  Alabama  or  the  United  States,  the 
plaintiff  could  not  recover.  The  supreme  court; 
In  reversing  a  judgment  in  favor  of  the  defend- 
ant, held  that  the  words  "any  person"  in  the 
statute  were  as  comprehensive  as  would  have 
been  the  expression  "any  human  being."  One 
of  the  principal  grounds,  however,  upon  which 
the  court  placed  its  decision  was,  that  the  object 
of  the  statute  was  the  suppression  of  murder- 
was  the  purpose  the  statute  intended  to  accom- 
plish. It  was  supposed  that  the  consequences 
such  murders  might  visit  on  the  country  at  large 
would  quicken  the  diligence  of  public  officers 
and  private  ctttsene  to  detect,  pursue,  appre- 
hend, and  bring  offenders  to  conviction  and  pun- 
ishment. The  court  stated  that  conviction  on 
a  prosecution  bars  the  suit,  or,  if  it  has  ripened 
into  judgment,  operates  as  a  satisfaction 
thereof.  That  be  the  victim  an  alien  or  a  citi- 
zen, the  law  Is  violated,  the  peace  Is  broken, 
the  security  of  person  and  life  Is  lessened,  to 
the  same  extent,  and  as  great  crime  Is  commit- 
ted In  the  killing  of  the  one  as  the  other.  That 
the  purpose  of  the  statute  would  not  be  accom- 
plished If  a  distinction  was  drawn  between  the 
killing  of  a  citizen  and  an  alien ;  murder  would 
not  be  suppressed.  Luke  v.  Calhoun  County,  52 
Ala.  115. 

There  are  certain  decisions  like  Phllpott  v. 
Missouri  P.  B.  Co.  85  Mo.  164,  in  regard  to  the 
right  of  the  representative,  beneficiary,  or  other 
person  to  whom  the  right  to  maintain  the  ac- 
tion Is  given  by  statute,  If,  resident  in  one  state, 
to  maintain  such  an  action  in  another  state; 
but  as  such  decisions  necessarily  relate  to  a  cit- 
izen or  resident  of  a  state,  and  are  possibly 
grounded  upon  the  constitutional  lights  of  cit- 
izens of  the  several  states,  It  is  considered  that 
they  do  not  affect  the  question.        P.  EL  V. 
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that  he  sent  over  money  repeatedly,  and  re- 
gretted not  being  able  to  do  more.  The 
money,  it  is  true,  was  received  by  his  fath- 
er while  alive,  but  the  father  was  a  paraly- 
tic, and  died  nearly  a  year  before  his  son. 
The  plaintiff,  in  her  deposition,  confirmed 
the  statements  of  her  son.  She  testified 
that  she  bought  food  with  his  money,  among 
other  things,  and  that  she  wished  she  had 
more  to  eat. 

In  answer  to  the  question  to  what  extent, 
if  at  all,  she  was  dependent  upon  her  son  for 
support,  she  answered  that  she  was  almost 
entirely  dependent  upon  him  for  the  last 
two  years.  Tbis  question  was  objected  to, 
but  was  admissible.  The  extent  to  which 
particulars  may  be  summed  up  in  a  general 
expression  is  a  matter  involving  more  or 
less  discretion,  and  cannot  be  disposed  of  by 
the  suggestion  that  the  general  expression 
involves  the  conclusion  which  the  jury  is  to 
draw,  or  that  it  is  law,  rather  than  fact. 
Poole  v.  Dean,  152  Mass.  589,  591,  26  N.  E. 
406;  Windram  v.  French,  151  Mass.  547, 
550,  551,  8  L.  R.  A.  750,  24  N.  E.  914.  The 
question  to  what  extent  she  was  dependent 
upon  her  son  called  for  details  of  fact  in  a 
perfectly  proper  way.  Whether  the  answer 
showed  a  sufficient  dependence  to  satisfy  the 
statute  remained  for  the  jury  to  answer 
under  the  instructions  of  the  court.  Even 
more  plainly  admissible  were  interrogatories 
whether  the  son  contributed  to  her  support, 
and,  if  so,  how  much.  The  plaintiff  also 
testified  that  she  "had  to  turn  around  and 

fo  3  miles  to  earn  [her]  support;"  that  she 
ad  a  boy  that  was  hard  set  to  earn  from  8 
pence  to  1  shilling  a  day,  and  another  boy 
an  invalid.  How  far  these  statements 
should  outweigh  the  others  was  for  the  jury. 
See  Houlihan  v.  Connecticut  River  R.  Co. 
164  Mass.  555,  557,  42  N.  E.  108;  Daly  v. 
yew  Jersey  Steel  &  I.  Co.  155  Mass.  1,  5, 
29  N.  E.  507;  Supreme  Council  A.  L.  of  H. 
v.  Perry,  140  Mass.  580,  590,  5  N.  E.  634. 
Partial  dependence  for  the  necessaries  of 
life  would  be  enough,  as  it  is  made  in  terms 
by  the  English  statute.  60  &  61  Vict.  chap. 
37,  S  7,  cl.  2;  McCarthy  v.  New  England  O. 
of  P.  153  Mass.  314,  318,  11  L.  R.  A.  144, 
26  N.  E.  866;  Simmons  v.  White  [1899]  1 
Q.  B.  1005;  Atlanta  d  C.  Air-Line  R.  Co. 
v.  Gravitt,  93  Ga.  369,  372,  26  L.  R.  A.  553, 
20  S.  E.  550.  In  Hodnett  v.  Boston  d  A.  R. 
Co.  156  Mass.  86,  30  N.  E.  224,  there  was 
nothing  to  show  that  the  plaintiff  did  not 
support  herself  by  her  own  earnings. 

We  come,  then,  to  the  more  difficult  ques- 
tion whether  the  plaintiff  can  claim  the 
benefit  of  the  act.  However  this  may  be  de- 
^  oided,  it  is  not  to  be  decided  upon  any 
^theoretic  impossibility  of  Massachusetts  law 
conferring  a  right  outside  her  boundary  lines. 
In  Manvule  Co.  v.  Worcester,  138  Mass.  89, 
where  a  Rhode  Island  corporation  sought 
to  recover  for  a  diversion  of  waters  from 
its  mill  in  Rhode  Island  by  an  act  done 
higher  up  stream  in  Massachusetts,  it  was 
held,  following  earlier  decisions,  that  there 
was  no  such  impossibility,  although  the 
point  was  strongly  urged.  It  is  true  that 
legislative  power  is  territorial,  and  that  no 
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duties  can  be  imposed  by  statute  upon 
sons  who  are  within  the  limits  of  anothi 
state.  But  rights  can  be  offered  to  such 
persons,  and  if,  as  is  usually  the  case,  th« 
power  that  governs  them  makes  no  objec- 
tion, there  is  nothing  to  hinder  their  accept- 
ing what  is  offered.  The  same  principle  is 
recognized  without  discussion  in  Lumb  ▼. 
Jenkins,  100  Mass.  527,  where  a  nonresident 
alien  was  held  entitled  to  take  land  by  de- 
scent. So,  after  discussion,  as  to  a  nonresi- 
dent's right  to  sua  Peabody  r.  Hamilton, 
106  Mass.  217.  So  the  Supreme  Court  of 
the  United  States  holds  that  a  right  to  re- 
cover for  wrongfully  causing  death  under  sv 
state  law  similar  to  Lord  Campbell's  act 
may  be  asserted  by  an  administrator 
pointed  in  another  state.  Dennick  v.  C« 
tral  R.  Co.  103  U.  S.  11,  26  L.  ed.  439. 
8  Am.  &  Eng.  Enc  Law,  2d  ed.  p.  879,  Death 
by  Wrongful  Act.  It  is  true  that  the  argu* 
meats  which  prevailed  in  this  case  did  not 
prevail  in  Richardson  v.  New  York  C.  R.  Co. 
98  Mass.  85,  and  perhaps  would  not  have 
prevailed  in  England.  Adam  v.  British  £ 
Foreign  SS.  Co.  79  L.  T.  N.  S.  31.  But 
so  far  as  the  principle  for  which  we  cite  the 
case  is  concerned,  it  is  in  accord  with  our 
own  decisions,  assuming  that*  like  Lord 
Campbell's  act,  the  statute  was  regarded  as 
conferring  a  new  right  of  action  on  the  for- 
eign executor  or  administrator,  and  not  as 
giving  a  right  of  action  to  the  deceased 
which  went  to  the  executor  by  survival  only. 
Blake  v.  Midland  R.  Co.  21  L.  J.  Q.  B.  N. 
8.  233,  237 ;  Seward  v.  The  Vera  Cruz,  L.  R. 
10  App.  Caa.  59,  67.  The  cause  of  action 
survived  in  Higgins  v.  Central  New  England 
d  W.  R.  Co.  155  Mass.  176,  29  N.  E.  534. 
This  distinction  seems  to  be  lost  sight  of  by 
many  of  the  cases  (riven  in  the  Encyclopedia 
as  following  Dennxck  v.  Central  R.  Co.  so 
that  their  reasoning  is  not  very  satifactory. 
But  see  Bruoe  v.  Cincinnati  R.  Co.  83  Ky. 
174,  182  et  seq. 

The  question,  then,  becomes  one  of  con- 
struction, and  of  construction  upon  a  point 
upon  which  it  is  probable  that  the  legisla- 
ture never  thought  when  they  passed  the 
act.  In  view  of  the  decisions  to  which  we 
have  referred,  we  lay  on  one  side  as  too  ab- 
solute some  expressions  which  are  to  be 
found  in  the  English  cases,  and  some  of 
which  are  cited  in  Adam  v.  British  d  For- 
eign 88.  Co.  79  L.  T.  N.  8.  31.  Our  differ- 
ent relation  to  our  neighbors  politically  and 
territorially  is  a  sufficient  ground  for  a 
more  liberal  rule, — at  least  as  to  inhabi- 
tants of  the  United  States. 

One  or  two  cases  may  be  found  where  a 
general  grant  of  a  right  of  action  for  wrong- 
fully causing  death  has  been  held  to  confer 
no  rights  upon  nonresident  aliens.  Dent  v. 
Pennsylvania  R.  Co.  181  Pa.  525,  37  Atl. 
558;  Brannigan  v.  Union  Qold-Min.  Co.  93 
Fed.  164.  But  compare  Knight  v.  West  Jer- 
sey R.  Co.  108  Pa.  250,  56  Am.  Rep.  200. 
On  the  other  hand,  in  several  states  the 
right  of  the  nonresident  to  sue  is  treated  as 
too  clear  to  need  extended  argument.  Phil- 
pott  v.  Missouri  P.  R.  Co.  85  Mo.  164,  167; 
Chesapeake,  0.  d  8.  W.  R.  Co.  v.  Higgms, 
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85  Tenn.  620,  622,  4  8.  W.  47;  Augusta  R. 
Co.  v.  Glover,  92  6a.  132,  142,  143,  18  S. 
E.  406;  Luke  v.  Calhoun  County,  52  Ala. 
115,  118,  120. 

Under  the  statute  the  action  for  death 
'without  conscious  suffering  takes  the  place 
of  an  action  that  would  have  been  brought 
by  the  employee  himself  if  the  harm  had 
been  less,  and  by  his  representative  if  it  had 
been  equally  great,  but  the  death  had  been 
attended  with  pain.  Stat.  1887,  chap.  270, 
fi  1,  el.  3.  In  the  latter  case  there  would 
be  no  exception  to  the  right  of  recovery  if 
the  next  of  kin  were  nonresident  aliens.  It 
would  be  strange  to  read  an  exception  into 
general  words  when  the  wrong  is  so  nearly 
identical,  and  when  the  different  provisions 
are  part  of  one  scheme.  In  all  cases  the 
statute  has  the  interest  of  the  employees  in 
mind.  It  is  on  their  account  that  an  action 
is  given  to  the  widow  or  next  of  kin. 
Whether  the  action  is  to  be  brought  by 
them  or  by  the  administrator,  the  sum  to  be 
recovered  is  to  be  assessed  with  reference  to 


the  degree  of  culpability  of  the  employer  or 
negligent  person.  In  other  words,  it  is  pri- 
marily a  penalty  for  the  protection  of  the 
life  of  a  workman  in  this  state.  We  cannot 
think  that  workmen  were  intended  to  be  less 
protected  if  their  mothers  happen  to  live 
abroad,  or  less  protected  against  sudden 
than  against  lingering  death.  In  view  of 
the  very  large  amount  of  foreign  labor  em- 
ployed in  this  state,  we  cannot  believe  that 
so  large  an  exception  was  silently  left  to  be 
read  in.  Whether,  if  the  statute  were  of  a 
different  kind,  we  could  make  a  distinction 
between  a  mother  living  just  across  the 
boundary  line  between  Massachusetts  and 
Rhode  Island  and  one  living  in  Ireland,  need 
not  be  considered  now. 

We  are  of  opinion  that  the  superior  court 
was  right  in  letting  the  case  go  to  the  jury. 
A  similar  decision  has  been  rendered  upon 
this  statute  by  the  United  States  circuit 
court  for  this  district.  Vetaloro  v.  Perkins, 
101  Fed.  393. 

Exceptions  overruled 
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Me. 
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ffo  recovery  of  his  commissions  can  be 
had  by  one  who  secures  applications 
for  Insurance  at  a  time  when  he  has  not 
complied  with  the  statute  prohibiting,  under 
penalty,  the  soliciting  of  Insurance  without 
a  license,  although  the  policies  are  not  issued 
until  after  the  license  Is  procured,  and  the 
statute  does  not  expressly  prevent  recovery  of 
the  commissions. 

(January  81,  1901.) 

EXCEPTIONS  by  defendant  to  rulings  of 
the  Supreme  Judicial  Court  for  Knox 
County  made  during  the  trial  of  an  action 
brought  to  recover  commissions  alleged  to 
be  due  to  plaintiff  on  policies  secured  by 
him,  which  resulted  in  a  verdict  in  his  favor. 
Sustained. 

The  facts  are  stated  in  the  opinion. 
A/r.  R.  I.  Thompson  for  defendants 
Mr.  I*.  M.  Staples  for  plaintiff. 

Wlswell,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

Action  of  assumpsit,  upon  an  account  an- 
nexed  to  the  writ,  to  recover  commissions 
upon  premiums  paid  by  various  persons  to 
the  defendant  on  policies  of  life  insurance 
issued  by  it,  the  applications  for  which  were 
solicited,  received,  and  forwarded  to  the  de- 


fendant by  the  plaintiff  under  a  written  con- 
tract between  the  plaintiff  and  the  defendant 
wherein  the  plaintiff  was  appointed  an  agent 
of  the  defendant  "for  the  purpose  of  pro- 
curing and  effecting  applications  for  insur- 
ance," and  which  provided  for  the  compen- 
sation that  was  to  be  received  by  the  plain- 
tiff. 

At  the  trial  the  defendant,  among  other 
defenses,  contended  that  some  or  all  of  the 
applications  of  these  persons  for  insurance 
were  solicited,  received,  and  forwarded  to 
the  defendant  at  a  time  when  the  plaintiff 
had  no  license  from  the  insurance  commis- 
sioner of  this  state  as  provided  by  Rev.  Stat. 
chap.  49,  S  73,  and  subsequent  amendments, 
and  that  consequently  the  plaintiff  could 
not  recover.  The  case  shows  that  the  plain- 
tiff had  no  such  license  between  July  1  and 
October  18,  1897. 

Thereupon  the  defendant's  counsel  re- 
quested the  presiding  justice  to  instruct  the 
jury  that  the  plaintiff  could  not  recover  any 
commission  upon  the  premiums  paid  to  the 
company  in  cases  where  the  applications  for 
such  insurance  were  solicited  by  the  plain- 
tiff during  the  period  that  he  was  without 
such  a  license.  The  requested  instruction 
was  applicable  to  the  state  of  facts  involved, 
because,  although  the  policies  may  have 
been  in  fact  issued  after  October  18,  1897, 
and  during  a  period  when  the  plaintiff  had 
a  license,  it  is  clear  that  in  more  or  less  in- 
stances the  plaintiff's  work  in  soliciting  and 
receiving  applications  for  the  policies  was 


Not*. — For  earlier  cases  in  this  series  as  to 
effect  of  failure  to  procure  license  for  business 
on  validity  of  contracts  therein,  see  Buckley  v. 
Humason  (Minn.)  16  L.  R.  A.  423,  and  note; 
Fairly  v.  Wappoo  Mills  (8.  C.)  29  L.  R.  A.  215; 

54L.R.  A. 


Vermont  Loan  St  T.  Co.  v.  Hoffman  (Idaho)  37 
L.  R.  A.  509 ;  Randall  v.  Tuell  (Me.)  38  L.  R.  A. 
143 :  Smith  v.  Robertson  (Ky.)  45  L.  R.  A.  510 ; 
and  Denning  v.  Yount  (Kan.)  50  L.  R.  A.  103. 
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performed  during  the  period  that  he  waa 
without  a  license. 

In  order  to  {jive  progress  to  the  case,  the 
presiding  justice  declined  to  pre  the  re- 
quested instruction,  but  did  instruct  the 
jury  "thai  for  any  policy  bearinff  date  sub- 
sequent to  the  18th  of  October  the  plaintiff 
is  entitled  to  his  commission  from  the  com- 
pany upon  that  risk,  although  he  may  have 
solicited  the  insurance  before  that  time  and 
made  himself  liable  to  the  penalty."  To 
this  refusal  to  instruct*  and  to  the  instruc- 
tion given,  the  defendant  (the  verdict  be- 
ing for  the  plaintiff)  took  exception. 

The  statute  above  referred  to,  as  last 
amended  by  chapter  95,  Pub.  Laws  1895,  aft- 
er providing  that  the  commissioner  may  is- 
sue a  license  to  any  person  to  act  as  an 
agent  of  a  domestic  insurance  company,  and 
to  any  resident  of  the  state  to  act  as  agent 
of  any  foreign  insurance  company,  which 
has  received  a  license  as  provided  by  an- 
other section,  and  after  fixing  the  fee  that 
shall  be  received  by  the  commissioner  for 
each  license,  contains  this  language:  "And 
if  any  person  solicits,  receives,  or  forwards 
any  risk  or  application  for  insurance  to  any 
company,  without  first  receiving  such  li- 
cense, or  fraudulently  assumes  to  be  an 
agent  and  thus  procures  risks  and  receives 
money  for  premiums,  he  forfeits  not  more 
than  $50  for  each  offense;  but  any  policy  is- 
sued on  such  application  binds  the  company 
if  otherwise  valid." 

Although  this  statute  contains  no  express 

{provision  preventing  a  recovery  for  his  serv- 
ces  by  one  who  acts  as  an  agent  of  an  in- 
surance company  without  such  license,  and 
does  not  expressly  provide  that  contracts 
for  such  services  shall  be  void,  it  prohibits 
the  performance  of  such  services,  without 
the  license  referred  to,  under  the  penalty 
therein  provided.  In  Harding  v.  Hagar,  60 
Me.  340, — a  verv  similar  case  in  principle, 

:     *It  is  too 


— this  court  said  in  its  opinion! 


well  settled  to  require  the  citation  of  au- 
thorities that  no  party  can  recover  for  act* 
or  services  done  in  direct  contravention  of 
an  express  statute,  or  for  property  so  sold 
and  delivered."  In  Randall  v.  Tuell,  89  Me 
443,  38  L.  R.  A.  143,  36  Atl.  910,  where  the 
authorities  are  fully  collected,  the  principle 
is  thus  stated:  "It  is  the  general  doctrine, 
now  settled  by  the  great  weight  of  author- 
ity, that  where  a  license  U  required  for  the 
protection  of  the  public  and  to  prevent  im- 
proper persons  from  engaging  in  a  particu- 
lar business,  and  the  license  is  not  for  rev- 
enue merely,  a  contract  made  by  an  unli- 
censed person  in  violation  of  the  act  i» 
void." 

In  accordance  with  these  authorities,  and 
many  others  that  might  be  referred  to,  it 
must  be  held  that  the  plaintiff  cannot  re- 
cover for  the  services  performed  by  him  iaa 
direct  contravention  of  the  statute.  The 
purpose  of  the  statute  is  undoubtedly  for  the 
protection  of  the  public  It  is  clearly  not 
for  revenue.  The  license  fee  required  waa 
only  the  sum  of  $2.  True,  the  statute  re- 
ferred to  provides  that  a  policy  issued  in 
such  a  case  shall  not  thereby  be  void,  but 
the  contract  of  insurance  is  not  the  one  un- 
der consideration  here.  It  is  the  contract 
between  the  company  and  the  plaintiff  by 
virtue  of  which  the  latter  performs  services 
in  obtaining  applications  for  insurance 
which  the  statute  prohibits  unless  the  per- 
son performing  such  service  has  a  license 
therefor. 

The  evidence  as  to  when  these  applications 
for  insurance  were  solicited  and  obtained  by 
the  plaintiff  is  somewhat  indefinite,  but 
some  of  them  were  unquestionably  received 
when  the  plaintiff  had  no  license,  and  the 
burden  is  upon  him  to  show  that  he  had  a 
license  when  the  services  were  performed. 
Harding  v.  Hagar,  60  Me,  340. 

Exceptions  sustained. 
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Mayor,  etc.,  of  HAGERSTOWN,  Appt., 

v. 

Max  KLOTZ. 


( 


Md. 
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1.  Full  ore  of  a  municipality  to  at- 
tempt to  enforce  Its  ordinance  limit- 
ing the  speed  at  which  bicycles  may  be  ridden 
on  its  streets  will  render  It  liable  for  Inju- 
ries to  a  pedestrian  knocked  down  by  a  bi- 
cycle which  Is  being  ridden  at  an  immoderate 
rate  of  speed. 

8.  Sustaining  a  demurrer  to  a  plea  tn 
an  action  for  negligent  Injuries,  which 
alleges  that  they  were  committed  by  a  third 
person,  Is  not  error  where  there  is  also  a 


plea  of  the  general  Issue,  since  the  plea  de- 
murred to  amounts  merely  to  the  general  is- 


sue. 


(June  12,  1901.) 


APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Washington 
County  in  favor  of  plaintiff  in  an  action 
brought  to  recover  damages  for  injuries  re- 
ceived by  plaintiff  by  being  knocked  down  by 
a  bicycle  in  one  of  defendant's  streets.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  J.  A.  Mason,  W.  J.  Witsea- 
bacher,  and  B.  J.  Halm,  far  appellant: 


Note. — For  a  case  holding  that  a  municipal- 
ity is  not  liable  for  injury  to  a  person  struck 
by  a  bicycle  ridden  on  the  sidewalk,  by  reason 
of  its  failure  to  enact  an  ordinance  prohibit- 
ing the  riding  of  bicycles  on  sidewalks,  see,  In  Co.  (Pa,)  47  L.  R.  A.  289. 
64  L.  11  A. 


this  series,  Jones  v.  Williamsburg  (Va.)  47  L. 
B.  A.  294. 

For  an  extensive  note  on  bicycle  law  gener- 
ally, see  the  case  of  Taylor  v.  Union  Traction 


1901. 


Haoirstowh  y.  Klotz. 
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It  would  not  be  pretended  that  the  state 
incurred  any  liability  for  the  failure  on  the 
part  of  public  officers  to  enforce  the  provi- 
sions of  its  statutes,  or  owed  compensation 
to  anyone  injured  by  a  transgression  of  these 
provisions ;  and  the  municipality  of  Hagers- 
town  should  not  be  held  to  any  greater  lia- 
bility. 

Boehm  v.  Baltimore,  61  Md.  205;  Jones  v. 
Williamsburg,  07  Va.  722,  47  L.  R.  A.  294, 
34  S.  £.  883. 

Messrs.  M,  L.  Keedy,  A*  C.  Strite,  and 
Roger  T.  Edmonds,  for  appellee: 

The  declaration  brings  the  case  within  the 
reason  and  the  principles  enunciated  by  the 
court  in — 

Baltimore  v.  Marriott,  9  Md.  160,  66  Am. 
Dec.  326;  Flynn  v.  Canton  Co.  40  Md.  312, 
17  Am.  Rep.  603;  Taylor  v.  Cumberland,  04 
Md.  68,  54  Am.  Rep.  759,  20  Atl.  1027;  Coch- 
rane v.  Frostburg,  81  M<L  64,  27  L.  R.  A. 
728,  31  Atl.  703. 

Sehmueker,  J.,  delivered  the  opinion  of 
the  court: 

The  appellee  in  this  case  instituted  an  ac- 
tion against  the  appellant  for  damages  for 
an  injury  resulting  from  being  struck  and 
knocked  down  by  a  rapidly  moving  bicyclist 
on  a  public  street  in  Hagerstown.  The  ap- 
pellant demurred  to  the  narr.,  and,  its  de- 
murrer having  been  overruled,  filed  pleas, 
and  went  to  trial  upon  the  issue  joined 
thereon,  and,  the  verdict  and  judgment  be- 
ing against  it,  appealed.  The  record  con- 
tains no  exceptions  to  the  court's  action 
upon  the  evidence,  or  its  instructions  to  the 
jury,  and  the  main  question,  therefore,  pre- 
sented for  our  consideration,  is  whether  the 
declaration  stated  a  good  cause  of  action, 
The  declaration  alleges  the  incorporation  of 
the  appellant,  and  that  it  was  vested  by  its 
charter  with  control  over  its  streets,  and 
was  given  full  power  and  authority  to  pre- 
vent, suppress,  remove,  and  abate  all  nui- 
sances and  obstructions  thereon,  and,  for 
the  purpose  of  carrying  out  its  powers  and 
for  the  preservation  of  the  peace  and  good 
order  of  the  community  and  the  protection 
of  the  lives  and  property  of  its  citizens, 
to  pass  and  enforce  appropriate  ordinances; 
that,  in  the  exercise  of  the  powers  thus  con- 
ferred on  it,  the  appellant,  some  time  prior 
to  the  happening  of  the  injury  complained 
of,  passed  an  ordinance  to  regulate  bicycle 
riding  within  its  corporate  limits,  by  which 
it  was  provided  that  it  should  be  unlawful 
for  any  person  to  ride  a  bicycle  at  an  immod- 
erate speed  on  its  streets,  and  a  fine  was  im- 
posed for  a  violation  of  the  ordinance ;  that, 
by  virtue  of  the  power  and  authority  con- 
ferred upon  the  appellant,  it  became  its  duty, 
not  only  to  pass  such  ordinances  as  were 
necessary  to  protect  the  lives  and  limbs  of 
its  citizens,  and  prevent,  suppress,  and  abate 
all  nuisances  and  obstructions  as  aforesaid, 
but  also  to  exercise  all  reasonable  care  and 
diligence  in  the  enforcement  of  the  same. 
The  declaration  alleges,  further,  that  the  ap- 
pellant negligently,  carelessly,  and  wrong- 
fully failed,  refused,  and  omitted  to  enforce 
the  provisions  of  said  ordinance;  that  the 
ML.LA. 


provisions  were  negligently  permitted  to  re- 
main and  be  unenforced,  so  as,  practically, 
to  be  a  dead  letter,  although  immoderate 
bicycle  riding,  trials  of  speed  between  riders 
of  bicycles,  and  racing  of  bicycle  riders  upon 
the  streets  of  Hagerstown  had  become  and 
was  at  the  time  of  the  injury  complained  of, 
and  for  some  time  prior  thereto  had  been, 
a  nuisance  upon  that  portion  of  West  Frank- 
lin street  between  North  Potomac  street  and 
Walnut  street,  a  menace  to  the  lives  and 
limbs  of  the  citizens  of  said  Hagerstown 
traveling  along,  upon,  and  across  said  West 
Franklin  street  at  its  intersection  with  said 
North  Jonathan  street,  as  well  as  at  other 
places  on  said  portion  of  West  Franklin 
street;  that  on  divers  days  and  at  divers 
times,  both  in  the  daytime  and  after  night, 
immoderate  bicycle  riding,  trials  of  speed, 
and  racing  between  bicycle  riders  occurred 
on  said  portion  of  West  Franklin  street, 
openly,  publicly,  and  notoriously,  and  that 
the  appellant  negligently,  carelessly,  and 
wrongfully  failed,  refused,  and  omitted  to 
enforce  the  provisions  of  said  |  3;  that,  by 
reason  of  the  failure  of  the  appellant,  tho 
provisions  of  said  ordinance  became  and 
were  treated  and  considered,  by  persons  rid- 
ing bicycles  on  said  portion  of  West  Frank- 
lin street,  as  a  dead  letter,  or  an  ordinance 
the  provisions  of  which  could  be  violated 
with  impunity.  The  declaration  further  al- 
leges that  on  the  5th  day  of  August,  ▲.  d. 
1899,  the  plaintiff,  while  in  the  exercise  of 
due  care  and  caution  on  his  part,  was  cross- 
ing said  West  Franklin  street  at  its  inter- 
section with  said  North  Jonathan  street, 
and  while  so  crossing  was  struck  and  knocked 
down  by  a  certain  person  or  persons  un- 
known to  the  plaintiff,  who  were  then  and 
there  riding  at  an  immoderate  speed  along 
and  upon  said  portion  of  West  Franklin 
street,  at  its  intersection  with  said  North 
Jonathan  street,  by  reason  of  the  careless- 
ness, negligence,  omission,  and  default  of 
the  appellant  in  the  premises ;  that,  by  rea- 
son of  such  carelessness,  negligence,  omis- 
sion, and  default  of  the  appellant  in  the 
premises,  the  plaintiff  was  seriously  and  per- 
manently injured. 

In  the  cases  of  Baltimore  v.  Marriott,  9 
Md.  160,  66  Am.  Dec.  326;  Taylor  v.  Cum- 
berland, 64  Md.  68,  54  Am.  Rep.  759,  20  Atl. 
1027 ;  and  Cochrane  v.  Frostburg,  81  Md.  54, 
27  L.  R.  A.  728,  31  At).  703,  this  court  held 
that  a  municipal  corporation  having  powers 
similar  to  those  possessed  by  the  present  ap- 
pellant is  bound  to  exercise  them  for  the  pub- 
lic good,  and  to  protect  persons  and  property, 
and  that  its  duty  is  not  discharged  by  mere- 
ly passing  ordinances  upon  the  subject.  It 
can  relieve  itself  from  responsibility  only 
by  a  vigorous  attempt  to  enforce  them.  In 
Marriott's  Case  the  city  was  held  liable  for 
damages  to  the  plaintiff  who  suffered  injury 
from  falling  upon  ice  which  had  accumu- 
lated upon  the  footway  of  one  of  the  streets 
in  such  manner  as  to  constitute  a  nuisance, 
and  to  obstruct  and  endanger  the  public  in 
walking  thereon ;  the  injury  having  occurred 
after  the  lapse  of  a  sufficient  time  after  the 
city  might,  by  the  exercise  of  ordinary  cars 
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and  diligence,  have  obtained  notice  of  the 
condition  of  the  street.  In  Taylor's  Case  the 
plaintiff  we*  injured  by  being  struck  by  a 
sled  coasting  on  the  public  street  at  a  high 
rate  of  speed,  at  a  place  where  large  num- 
bers of  men  and  boys  had  for  several  days 
prior  thereto  been  coasting  at  a  rapid  and 
dangerous  rate  of  speed.  This  sport  was 
held  to  constitute  a  nuisance  of  a  dangerous 
character,  which  the  city  should  have  sup- 

Eressed.  Inasmuch,  however,  as  the  city 
ad,  through  its  police,  made  a  vigorous  ef- 
fort to  suppress  the  coasting,  and  had  so 
far  succeeded  in  doing  so  that  the  sled  by 
which  the  plaintiff  was  injured  was  the  only 
one  then  on  the  street,  the  court,  while  af- 
firming the  principle  of  Marriott's  Case, 
held  that  the  lower  court  should  have  sub- 
mitted to  the  jury  the  question  whether  the 
defendant  had  used  reasonable  care  and  dili- 
gence to  suppress  the  nuisance.  In  Coch- 
rane** Case  the  declaration  averred  that 
large  numbers  of  horses,  cows,  hogs,  and 
horned  cattle  were  permitted  to  run  at  large 
upon  the  public  streets,  until  they,  especial- 
ly the  horned  cattle,  became  a  nuisance,  and 
a  source  of  danger  to  persons  passing  along 
the  streets,  and  that,  although  the  nuisance 
had  become  notorious,  the  city  refused  to 
take  any  steps  whatever  to  abate  it.  The 
further  allegation  was  made  that  the  plain- 
tiff, while  passing  along  the  street  witn  due 
care,  was  attacked  and  seriously  injured  by 
one  of  the  horned  cattle  so  negligently  per- 
mitted to  be  at  large  upon  the  street.  The 
defendant  demurred  to  the  declaration,  and 
the  demurrer  was  sustained.  Upon  an  ap- 
peal this  court  held  the  declaration  to  be 
sufficient,  and  reversed  the  judgment  of  the 
lower  court.  In  the  opinion  in  that  case 
the  cases  bearing  upon  the  subject  in  both 
this  and  other  states,  were  reviewed,  and, 
although  it  was  conceded  that  the  law  in 
some  of  the  other  states  was  different,  the 
Cases  of  Taylor  and  Marriott  were  affirmed 
and  relied  upon  by  the  court  in  reaching  its 
conclusion.  It  is  apparent  that  the  allega- 
tions contained  in  the  declaration  in  the  pres- 
ent case,  which  we  have  already  stated  at 
some  length,  bring  it  within  the  principle  of 
the  last-mentioned  cases.  We  think  the 
learned  judge  below  committed  no  error  in 
overruling  the  demurrer  filed  by  the  appellant. 

Nor  was  there  any  error  in  sustaining  the 
demurrer  to  the  appellant's  third  plea,  which 
alleged  that  the  injury  complained  of  had 
been  done  by  one  Lester  Davis  while  con- 
ducting himself  in  accordance  with  the  pro- 
visions of  the  ordinance  regulating  the  use 
of  bicycles  on  the  streets.  The  plea  in  ques- 
tion amounted  to  general  issue;  for  to  aver 
that  a  third  party  committed  the  wrong  al- 
leged is  the  same  thing  as  to  say  that  the 
defendant  did  not  commit  it.  The  general 
issue  is  set  up  in  the  first  plea,  and  under  it 
the  facts  alleged  in  the  third  plea  could  have 
been  offered  in  evidence,  so  that  the  appel- 
lant was,  in  no  aspect  of  the  case,  injured 
by  the  court's  action  upon  that  demurrer. 
The  judgment  appealed  from  will  be  af- 
firmed. 

Judgment  affirmed,  with  costs. 
ML.R.  A. 
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1.  An  exception  to  a  refusal  to  take  a 
ease  from  the  J  wry  at  the  close  of  plain- 
tiffs evidence  Is  waived  by  the  introduction 
of  evidence  by  defendant. 

2.  Failure  of  employees  of  a  street 
railway  company  to  overpower  or 
remove  from  the  ear  a  dranken  pas- 
senger whose  conduct  Is  such  as  to  Indicate 
danger  to  other  passengers  If  he  is  permitted 
to  ride  unrestrained  Is  negligence  which  will 
render  the  company  liable  for  injuries  which 
he  Inflicts  upon  a  passenger,  although  there 
Is  nothing  to  Indicate  that  the  one  Injured  1st 
In  especial  peril. 

3.  Permitting  a  dranken  passenger 
who  has  been  removed  from  a  street 
ear  for  tnrbnlenee  and  an  assault  upon 
a  fellow  passenger,  to  return  to  and  remain 
upon  the  car  without  further  effort  to  remove 
him,  although  his  turbulence  continues,  is 
negligence  which  will  render  the  street  car 
company  liable  for  Injuries  inflicted  by  him 
upon  a  passenger. 

(June  13,  1901.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  of  Baltimore 
City  in  favor  of  plaintiff  in  a  suit  to  recover 
damages  for  the  death  of  Frank  H.  Deane, 
which  was  alleged  to  have  resulted  from 
negligence  of  defendant.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Fielder  O.  Sllnglnn*,  George 
D.  Penniman,  and  T.  Rowland  Sling- 
luff,  for  appellant: 

Every  means  at  the  command  of  the  em* 
ployees  of  the  railroad  was  resorted  to,  to 
eject  the  turbulent  passenger,  as  a  protec- 
tion to  the  remaining  passengers,  and  the 
assistance  of  willing  passengers  was  called 
in,  but  to  no  avail.  This  relieves  the  car- 
rier from  responsibility. 

Tall  v.  Baltimore  Steam  Packet  Co.  47  L. 
R.  A.  120,  90  Md.  255,  44  Atl.  1007 ;  Balti- 
more d  0.  R.  Co.  v.  Barger,  80  Md.  23,  20 
L.  R.  A.  220,  30  Atl.  560;  Illinois  C.  R.  Co. 
v.  Minor,  69  Miss.  710,  16  L.  R.  A.  627,  11 
So.  101. 

Messrs.  John  Prentiss  Foe,  Daniel  B. 
Chambers,  and  John  R.  M.  Stanm,  for 
appellee: 

The  court  properly  left  the  case  to  the 
jury. 

The  defendant  had  the  full  benefit  of  the 

Note. — For  other  cases  In  this  series  as  to 
duty  of  carrier  to  protect  passenger  from  assault 
by  fellow  passenger,  see  Illinois  C.  R.  Co.  v. 
Minor  (Miss.)  16  L.  R.  A.  627,  and  note;  Rich- 
mond A  D.  R.  Co.  v.  Jefferson  (Ga.)  17  L.  R.  A. 
571;  West  Memphis  Packet  Co.  v.  White 
(Tenn.)  38  L.  R.  A.  427 ;  and  Tall  v.  Baltimore 
Steam  Packet  Co.  (Md.)  47  L.  R.  A.  120. 

As  to  liability  for  Insult  to  passenger  by 
drunken  person,  see  Lucy  v.  Chicago  Q.  W.  R. 
Co.  (Minn.)  31  L.  R.  A.  551. 
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strongest  possible  statement  of  the  law  in 
its  favor.  ' 

Meyer  v.  St.  Louis,  I.  M.  d>  B.  R.  Co.  4  C. 
C.  A.  221,  10  U.  S.  App.  677,  54  Fed.  116; 
Lucy  v.  Chicago  G.  W.  R.  Co.  64  Minn.  7, 
31  L  It  A.  551,  65  N.  W.  944;  Hendricke  v. 
Siatth  Ave.  R.  Co.  12  Jones  &  S.  8. 


r,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

This  sutt  was  brought  in  the  name  of  the 
state  of  Maryland,  to  the  use  of  the  widow 
and  children  of  Frank  H.  Deane,  against 
the  United  Railways  &  Electric  Company  of 
Baltimore,  to  recover  damages  for  the  injury 
caused  to  the  equitable  plaintiffs  by  the 
death  of  Mr.  Deane.  His  death  is  alleged 
to  have  been  the  result  of  the  defendant's 
negligence,  and  the  negligence  charged  con- 
sisted in  the  failure  of  the  company's  serv- 
ants to  protect  the  deceased,  while  he  was 
a  passenger  on  one  of  its  cars,  from  the 
deadly  assault  made  upon  him  by  a  fellow 
passenger.  The  main  question  in  the  case 
is  whether  there  was  sufficient  evidence  of 
negligence  to  justify  the  trial  court  in  al- 
lowing the  case  to  go  to  the  jury.  At  the 
close  of  the  evidence  adduced  in  behalf  of 
the  plaintiff  the  defendant  requested  the 
court  to  withdraw  the  case  from  the  con- 
sideration of  the  jury.  That  request  was 
refused,  and  the  defendant  reserved  an  ex- 
ception. The  defendant  then  offered  evi- 
dence on  its  part,  and,  when  all  the  evi- 
dence on  both  sides  was  in,  it  renewed  the 
request  previously  refused,  and  presented 
several  other  prayers  for  instructions  to  the 
jury.  The  request  to  withdraw  the  case 
from  the  jury  was  again  refused,  though  the 
court  granted  several  other  prayers  sub- 
mitted by  the  defendant.  The  refusal  to 
grant  the  first,  third,  and  tenth  prayers, 
which  asked  to  have  the  case  taken  from  the 
jury,  the  refusal  to  grant  the  defendant's 
eighth  prayer,  and  the  granting  of  the  plain- 
tiff's first  prayer  constitute  the  rulings  as- 
signed as  error  in  the  second  exception.  No 
point  has  been  made  upon  the  plaintiff's 
prayer,  and  we  need  not  allude  to  it  further 
than  to  say  that  it  fairly  submitted  the  law 
of  the  ease  to  the  jury.  The  first  excep- 
tion is  out  of  the  case,  because  the  presenta- 
tion of  evidence  by  the  defendant  after  the 
court  had  declined  to  take  the  case  from  the 
jury  on  the  evidence  of  the  plaintiff  was  a 
waiver  of  that  exception.  That  proposition 
has  been  so  recently  decided,  in  Barabaez  v. 
Rabat,  91  Md.  53,  46  Atl.  337,  that  we  shall 
not  pause  to  discuss  it.  We  therefore  come 
to  inquire  as  to  the  legal  sufficiency  of  the 
evidence  to  support  the  averments  of  the 
declaration. 

It  may  not  be  amiss  at  this  point  to  state 
briefly  the  legal  principles  applicable  to 
such  a  case  as  this,  though  they  were  con- 
sidered and  announced  not  long  ago  in  Tall 
v.  Baltimore  Steam  Packet  Co.  90  Md.  248, 
47  L.  R.  A.  120,  44  Atl.  1007 :  "A  carrier 
is  not  an  insurer  of  the  absolute  safety  of 
his  passengers,  yet  he  is  bound  to  use  rea- 
sonable care  according  to  the  nature  of  his 
contract;  and,  as  his  employment  involves 


the  safety  of  the  lives  and  limbs  of  his  pas- 
sengers, the  law  requires  the  highest  degree 
of  care  which  is  consistent  with  the  nature 
of  his  undertaking.  Baltimore  d  0.  R.  Co. 
v.  State  use  of  Bauer,  60  Md.  449.  This, 
though  the  measure  of  the  carrier's  duty  as 
between  him  and  his  passenger  in  respect 
to  the  acts  or  omissions  of  the  carrier  and 
his  servants  towards  the  passenger,  is  not 
the  standard  by  which  his  liability  to  the 
passenger  is  to  be  gauged  or  determined 
when  intervening  acts  of  fellow  passengers 
or  strangers  directly  cause  the  injury  sus- 
tained whilst  the  relation  of  passenger  and 
carrier  is  subsisting.  Such  an  injury,  due 
in  no  way  to  defects  in  the  means  of  trans- 
portation or  to  the  method  of  transporting 
or  to  an  actual  trespass  by  an  employee 
whilst  the  relation  of  passenger  continues, 
and  involving,  therefore,  no  issues  of  negli- 
gence concerning  the  duty  to  provide  safe 
appliances  and  competent  and  careful  serv- 
ants to  operate  them,  but  arising  wholly 
from  the  independent  misconduct  of  a  third 
party,  furnishes  a  ground  of  action  against 
the  carrier  only  when  the  carrier  or  his 
servants  could  have  prevented  the  injury, 
but  failed  to  interfere  to  avert  it.  The  duty 
of  the  carrier  in  such  instances  is  conse- 
quently relative  and  contingent,  not  abso- 
lute and  unconditional.  .  .  .  The  negli- 
gence for  which  in  such  cases  the  carrier  Is 
responsible  is  not  the  tort  of  the  fellow  pas- 
senger or  the  stranger,  but  it  is  the  negli- 
gent omission  of  the  carrier's  servants  to 
prevent  that  tort  from  being  committed. 
The  failure  or  omission  to  prevent  the  com- 
mission of  the  tort,  to  be  a  negligent  failure 
or  omission,  must  be  a  failure  or  an  omis- 
sion to  do  something  which  could  have  been 
done  by  the  servant;  and  therefore  there  Is 
involved  the  essential  ingredient  that  the 
servant  had  knowledge,  or  with  proper  care 
could  have  had  knowledge,  that  the  tort  was 
imminent,  and  that  he  had  that  knowledge, 
or  had  the  opportunity  to  acquire  it,  suffi- 
ciently long  in  advance  of  its  infliction  to 
have  prevented  it  with  the  force  at  his  com- 
mand." It  is  not  because  a  particular  pas- 
senger is  known  by  the  carrier's  servants  to 
be  in  peril  of  injury  at  the  hands  of  a  fel- 
low passenger  or  stranger  that  a  failure  to 
use  the  means  at  command  to  protect  him 
will  be  actionable  negligence;  but  it  is  be- 
cause there  is  a  known  or  discoverable  dan- 
ger that  an  injury  may  be  done  to  some 
passenger,  and  because  no  effort  is  made  to 
avert  that  injury  from  all  the  passenger*, 
that  the  carrier  is  liable  if  an  injury  is  in- 
flicted on  one  of  the  passengers  when  it 
could  have  been  prevented.  It  is  just  as  in- 
cumbent on  the  carrier  to  protect  all  his 
passengers  from  assault  by  a  fellow  passen- 
ger, when  his  servants  have  knowledge  or 
the  means  of  knowing  that  an  assault  on 
someone  is  imminent,  and  when  they  have 
time  and  the  means  to  avert  it,  as  it  is  to 
protect  all  his  passengers  from  injuries 
likely  to  result  from  defective  means  or 
methods  of  transportation.  Consequently  it 
will  not  do  to  say,  after  an  assault  has  been 
made,  that  the  servants  of  the  carrier  did 
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not  know  or  could  not  hare  foreseen  that  the 
particular  individual  who  was  assaulted 
would  be  injured  by  an  assault,  if  ther  were 
apprised,  or  with  proper  care  could  have 
known,  of  circumstances  which  indicated 
that  someone  would  be  injured  unless  the 
-disorderly  passenger  or  stranger  were 
ejected  or  controlled. 

Turning  to  the  facts,  the  usual  conflict  be- 
tween the  witnesses  for  the  plaintiff  and  de- 
fendant encountered  in  personal  injury  eases 
is  found  in  the  record,  though  there  are 
some  circumstances  about  which  there  is  no 
controversy.  It  is  quite  a  familiar  doctrine 
that,  in  dealing  with  a  request  to  withdraw 
a  case  from  the  consideration  of  the  jury, 
the  court  has  nothing  to  do  with  the  weight 
of  the  evidence,  but  is  confined  strictly  to 
determining  whether  there  is  any  evidence 
legally  sufficient  to  sustain  or  justify  a  re- 
covery. The  truth  of  the  evidence  adduced 
in  behalf  of  the  plaintiff,  no  matter  how 
flatly  contradicted,  must  therefore  be  con- 
ceded, except  in  very  rare  instances,  where 
it  is  physically  impossible  that  it  could  be 
true.  Upon  the  hypothesis  that  it  is  true, 
the  sole  inquiry  is,  Will  it  warrant  a  jury 
in  finding  a  verdict  for  the  plaintiff  f  If  it 
will,  then  the  ease  must  go  to  the  jury.  If 
it  will  not,  then  the  jury  should  not  be  per- 
mitted to  deal  with  it  at  all.  Now,  it  is 
not  disputed  that  on  Sunday  afternoon,  Sep- 
tember 17,  1809,  the  deceased  got  on  a  car 
of  the  defendant  railway  company  on  South 
Charles  street,  going  north;  that  at  the 
corner  of  Charles  and  Cross  streets  a  man 
named  Geisenkotter  boarded  the  same  oar; 
that  Geisenkotter  was  very  drunk,  boister- 
ous, and  disorderly;  that  he  assaulted  a 
passenger  on  the  rear  platform,  and  acted 
like  a  maniac.  Either  because  of  the  as- 
sault which  he  made  on  the  passenger  upon 
the  rear  platform,  or  because  of  his  violent 
and  threatening  conduct,  he  was  ejected 
from  the  car  at  the  corner  of  Oharles.  and 
Barre  streets  by  the  conductor  and  motor- 
man.  It  is  practically  conceded  that  he  was 
not  a  fit  person  to  be  upon  the  oar,  which 
was  quite  crowded  with  passengers,  and 
therefore  that  he  was  properly  put  off.  But 
when  the  car  started  he  again  got  on,  and, 
though  the  conductor  saw  him  get  on,  and 
the  motorman  saw  him  after  he  was  on,  they 
did  not  at  once  make  an  effort  to  remove 
him.  Though  the  car  stopped  at  Charles 
and  Conway  streets,  one  square  north  of 
where  Geisenkotter  had  re-entered  the  car 
after  having  been  ejected,  no  attempt  was 
made  to  remove  him,  notwithstanding  his 
continuous  disorderly  conduct.  The  next 
street  north  of  Conway  is  Camden.  The  car 
stopped  there,  but  still  no  effort  was  made 
to  put  Geisenkotter  off.  From  this  point 
there  is  a  divergence  in  the  evidence.  Ac- 
cording to  the  testimony  of  the  plaintiff's 
witnesses,  while  the  car  was  proceeding  from 
Camden  street  towards  Pratt  street,  Geisen- 
kotter, without  the  slightest  provocation, 
assaulted  Mr.  Deane,  striking  him  a  vicious 
blow  in  the  eye,  which  caused  the  rupture 
of  a  cerebral  blood  vessel,  and  thereby  pro- 
duced paralysis,  and  ultimately  death.  On 
54  L.  R.  A. 


the  part  of  the  defendant  it  was  shown  thai 
an  effort-  was  made  to  eject  Geisenkotter  at 
Pratt  street;  that  at  each  intersecting  street 
a  search  was  made  for  a  police  officer,  bat 
none  was  found;  and  that  after  the  ear 
passed  Baltimore  street,  and  before  it 
reached  Fayette  street,  the  fatal  blow  was 
struck.  The  company  insists  that  it 
not  derelict  in  its  duty  to  the  passenger, 
cause  its  agents  did  not  know,  and  had 
reason  to  apprehend,  that  Deane  was  in  im- 
minent danger  of  injury  at  the  hands  of  hie 
drunken  and  disorderly  fellow  passenger; 
and  the  question  was  asked  during  the  argu- 
ment, What  did  the  employees  fail  to  do  that 
they  ought  to  have  done,  and  which,  if  they 
bed  done,  would  have  prevented  the  injury  f 
it  may  be  true  that  there  was  no  reason  to 
suppose  that  Mr.  Deane,  rather  than  any 
other  passenger,  was  in  imminent  peril.  But 
that  is  not  material.  As  already  observed, 
it  is  not  the  peril  which  a  particular  indi- 
vidual is  in  that  is  to  be  considered  in  a 
ease  of  this  kind.  If  there  is  danger  of  any- 
one being  injured,  and  the  employees  fail  to 
remove,  subdue,  or  overpower  the  turbulent 
individual,  after  knowing  that  there  is  dan- 
ger, or  after  they  ought  to  have  known  that 
there  was  danger  if  they  had  exercised  prop- 
er care,  that  failure  is  negligence,  for  the 
consequences  of  which  the  company  is  an- 
swerable. So  the  case  comes  down  to  the  in* 
quiry,  Was  there  evidence  tending  to  show 
that  the  employees  of  the  defendant  failed 
to  do  what  they  ought  to  have  done  under 
the  circumstances  t  There  ought  to  be  no 
difficulty  in  answering  this  auestion.  If 
Geisenkotter,  who  had  assauitedanother  pas- 
senger before  he  waa  ejected  from  the  car, 
and  who  was  drunk,  disorderly,  and  turbu- 
lent, was  properly  put  off  the  car  because 
his  presence  was  a  menace  to  other  passen- 
gers, then  it  was  the  plain  duty  of  the  em- 
ployees who  put  him  off,  to  have  kept  him 
off.  They  demonstrated  their  ability  to 
keep  him  off  by  having  put  him  off.  If  he 
had  been  kept  off  after  having  been  put  off, 
he  could  not  have  assaulted  Deane.  While 
his  assault  on  the  other  passenger  did  not 
necessarily  indicate  that  he  would  subse- 
quently etrike  Mr.  Deane,  it  did  show  that 
he  was  in  a  condition  which  rendered  it  very 
probable  and  likely  that  he  would  attack 
someone  else;  and  this  was  known  to  the 
employees  sufficiently  long  before  the  as- 
sault was  made  on  Mr.  Deane  to  enable  the 
conductor,  not  only  to  put  Geisenkotter  off, 
but  to  have  kept  him  off,  the  car.  It  can- ' 
not  be  doubted  that  if  there  was  sufficient 
reason  for  putting  Geisenkotter  off  the  oar, 
so  that  injury  to  other  passengers  might  be 
avoided,  there  was  equally  sufficient  reason 
for  keeping  him  off;  and  the  failure  to  do 
this  when  there  was  power  bo  do  it  was  an 
act  of  negligence  which  caused  the  injury  to 
and  death  of  Mr.  Deane,  If,  on  the  other 
hand,  every  effort  was  made  by  the  em- 
ployees to  avert  the  injury,  but  was  made 
without  success,  then  the  company  would 
not  be  liable.  This  was  plainly  said  to  the 
jury,  and  it  was  a  question  of  fact  which 
was  properly  left  to  them. 
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The  eighth  prayer  was  rightly  rejected. 
It  sought  to  exculpate  the  defendant  unless 
the  jury  should  find  that  after  Geisenkot- 
ter  re-entered  the  oar  the  defendant's  serv- 
ants knew,  or  should  have  known  of  the  dan- 
ger to  the  deceased.  This  prayer  was 
faulty  for  two  reasons:  First,  it  elimi- 
nated all  the  facts  that  had  preceded  Geisen- 
Icotter's  expulsion  from  the  car,  and  nar- 
rowed the  investigation  to  the  occurrences 
which  took  place  after  he  had  returned, 
though  the  things  which  transpired  before 
he  was  put  off  explained  and  threw  light 
•on  what  happened  after  his  re-entrance; 
secondly,  it  undertook  to  confine  the  jury 
to  a  consideration  of  the  danger  to  Deane, 
though   the   company's   liability   depended. 


not  on  that  fact,  but  upon  the  circumstance 
that  anyone  was  in  peril. 

Upon  the  whole  record,  we  think  there 
was  sufficient  evidence  to  go  to  the  jury  on 
the  question  of  negligence,  and  it  was  their 
exclusive  province  to  weigh  its  value  and 
probative  force.  They  evidently  believed  the 
version  of  the  unfortunate  affair  which  was 
narrated  by  the  witnesses  for  the  plaintiff, 
for  they  returned  a  verdict  against  the  de- 
fendant, and  it  is  not  for  us  to  say  that  they 
were  mistaken  in  doing  what  they  did.  As 
no  error  was  committed  by  the  trial  court, 
the  judgment  will  be  affirmed,  with  costs. 

Judgment  affirmed,  with  costs  above  and 
below. 

Petition  for  rehearing  denied. 
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FIDELITY   MUTUAL   LIFE    ASSOCIA> 

TION,  Appt., 
v. 

John  A.  DEWEY  et  al.f  Respts. 


( Minn. 


) 


Affent  to  hla  principal,  conditioned  for 
the  faithful  performance  of  his  duties,  It  ap- 
peared that,  by  the  terms  of  the  agency  con- 
tract to  secure  the  faithful  performance  of 
which  the  bond  was  given,  the  agent  was  re- 
quired to  make  weekly  reports  to  his  prln- 
.  clpal  of  the  business  transacted  by  him ;  that 
the  principal,  without  the  knowledge  or  con- 
sent of  the  sureties,  permitted  the  agent  to 
continue  In  Its  employ,  and  to  transact  Its 
business  under  the  agency,  without  requiring 
him  to  make  such  weekly  reports;  and  It  Is 
held  that  the  failure  to  require  the  agent  to 
make  the  reports,  and  permitting  him  to  con- 
tinue to  transact  Its  business  under  the  con- 
tract In  violation  of  the  terms  thereof  in  this 
respect,  constituted  a  material  departure 
from  the  contract,  and  released  and  dis- 
charged the  sureties  from  liability  on  the 
bond.  Morrison  v.  Arons,  65  Minn.  821,  68 
N.  W.  33,  followed. 


(June  7,  1001.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  St.  Louis  Coun- 
-ty  in  favor  of  defendants  in  an  action  upon 
•the  bond  of  one  of  plaintiff's  agents  to  re- 

*Headnote  by  Beown,  J. 

Note. — For  concealment  or  mlsrepresenta- 
tlon  to  release  surety,  see,  In  this  series,  Pine 
-County  v.  Wlllard  (Minn.)  1  L.  R.  A.  118; 
Lachman  v.  Block  (La.)  28  L.  R.  A.  255 ;  Ben- 
ton County  Sav.  Bank  v.  BoddJcker  (Iowa)  45 
U  R.  A.  321 ;  and  Lleberman  v.  First  Nat.  Bank 
(Del.)  48  L.  R.  A.  514. 

As  to  retaining  employee  after  knowledge  of 
(hls  embezzlement  to  release  surety,  see  McShane 
v.  Howard  Bank  (Md.)  10  L.  B.  A.  552. 

As  to  liability  on  guaranty  or  surety  oblige- 
'Hon  obtained  by  fraud,  see  Page  v.  Krekey  (N. 
Y.)  21  L.  R.  A.  409. 
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cover  money  which  he  had  collected  and 
failed  to  account  for.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Mahon  ft  Agatin,  for  appel- 
lant: 

The  alleged  omission  to  require  weekly 
statements  is  not  sustained  by  the  evidence, 
and  is  not  a  defense  in  any  event.  Such 
omission,  if  there  was  any,  could  not  be 
held  to  discharge  the  sureties,  because  it 
could  not  be  prejudicial  to  them,  nor  was  it 
made  a  condition  of  their  liability. 

Brandt,  Suretyship  &  Guaranty,  §  425. 

Messrs.  Seaxle  «  Spencer  and  John 
O.  Williams,  for  respondents: 

Appellant  cannot  recover  because,  with- 
out tne  knowledge  or  consent  of  the  sure- 
ties, he  disregarded  the  terms  and  condi- 
tions of  the  contract  of  hiring  in  that  it 
did  not  require  Dewey  to  make  weekly  re- 
mittances of  all  the  money  collected  and  a 
weekly  statement  of  all  business  done  by 
him,  as  required  by  the  contract  of  hiring 
and  the  regulations  and  rules  of  the  com- 
pany. 

MorrUon  v.  Arons,  65  Minn.  321,  68  N. 
W.  33. 

Appellant  cannot  recover  because  without 
the  consent  or  knowledge  of  the  sureties 
Dewey  was  permitted  to  retain  money  col- 
lected, largely  in  excess  of  what  he  was  per- 
mitted by  the  contract  to  retain,  and  which 
under  the  contract  he  was  required  prompt- 
ly to  remit  to  appellant. 

Burley  v.  Hitt,  54  Mo.  App.  272;  Rapp  V. 
Phceniw  Ins.  Co.  113  111.  390,  55  Am.  Rep. 
427;  Morgan  County  v.  Branham,  57  Fed. 
179;  Bragg  v.  Bhain,  49  Cal.  131. 

Brown,  J.,  delivered  the  opinion  of  the 
court: 

In  1896,  plaintiff,  a  Pennsylvania  insur- 
ance corporation,  with  its  head  office  in 
Philadelphia,  constituted  and  appointed  de- 
fendant Dewey  agent  for  the  transaction  of 
certain  of  its  business  in  thirty-seven  coun- 
ties of  this  state.  As  such  agent,  Dewey  had 
the  general  management  and  charge  of  ito 
60 
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business  in  the  matter  of  soliciting  and  pro- 
curing insurance  risks,  delivering  policies, 
collecting  premiums,  and  remitting  and  pay- 
ing the  same  over  to  the  company.  To  se- 
cure the  faithful  performance  of  his  duties 
as  such  agent,  Dewey  executed  and  deliv- 
ered to  plaintiff  a  bond  in  due  fonn  of  law, 
with  the  other  defendants  as  sureties.  The 
agent  defaulted  in  the  performance  of  his 
duties,  failed  to  remit  moneys  collected  by 
him,  and  this  action  was  brought  against 
him  and  his  sureties  upon  the  bond  to  re- 
cover the  amount  of  his  delinquency.  De- 
fendants had  judgment  in  the  court  below, 
and  plaintiff  appealed. 

It  is  claimed  by  the  sureties  in  defense 
that  they  were  released  and  discharged  from 
liability  on  the  bond  because  and  for  the 
reasons:     (1)  That  plaintiff,  without  their 
knowledge  or  consent,  modified  and  changed 
Dewey's  agency  contract  by  extending  and 
enlarging  his  territory,  thereby  creating  ad- 
ditional  duties   and   responsibilities   which 
were  not  contemplated  by  the  parties  when 
the  bond  was  executed,  and  which  consti- 
tuted a  material  departure  from  the  orig- 
inal agreement;     (2)  that  Dewey  was  per- 
mitted by  plaintiff,  without  the  knowledge 
or  consent  of  the  sureties,  to  continue  to 
transact  the  business  of  the  company  with- 
out being  required  to  make  remittances  of 
money  collected,  and  without  being  required 
to    make    weekly    statements    of    business 
transacted  by  him,  as  provided  by  the  terms 
of  the  contract;  and   (3)  that  the  sureties 
were  released  and  discharged  because  the 
company  permitted  Dewey  to  retain  money 
collected,  which,  under  the  terms  of  the  con- 
tract, he  was  required  to  promptly  remit. 
It  is  unnecessary  to  go  into  a  discussion  or 
consideration  of  the  first  and  third  of  these 
defenses.      The  evidence  fully  sustains  the 
second,  and,  as  this  disposes  of  the  case  ad- 
versely to  plaintiff,    we  need    consider  no 
other  question.      The  terms  of  the  contract 
between  plaintiff    and    the  agent,    for  the 
faithful  performance  of  which  the  bond  was 
given,  so  far  as  pertinent  to  the  second  de- 
fense,   are    as    follows:     "It    Is    expressly 
agreed  and  understood  that  the  said  second 
party  [Dewey]    shall    receive   as   a  special 
trust  the  net  or  gross  premiums,  as  the  case 
may  be,  due  the  association,  and  shall  remit 
to  the  said  first  party  [insurance  company] 
at  the  beginning  of  every  week,  and  the  said 
second  party  shall  also  at  the  same  time 
make  and  forward  a  detailed  statement  of 
the  collections  made  during  the  preceding 
week,  showing  the  policies  delivered,  the  col- 
lections made  thereon,  policies  in  hand  not 
delivered,  reasons  for  nondelivery,  and  pol- 
icies in  the  hands  of  subagents."      The  con- 
tention is  that  plaintiff  permitted  Dewey  to 
continue  in  its  employ  as  its  agent  without 
requiring  of  him  the  remittance  of  money 
collected,  or  the  weekly  reports  provided  for 
by  the  terms  of  the  contract,  without  the 
consent  of  the  sureties,  and  that,  in  conse- 
quence of  which,    the    defendants  were  re- 
leased and  discharged  from  all  liability  up- 
on the  bond.    Our  conclusion,  from  a  care- 
ful examination  of  the  evidence,  is  that  the 
case  of  Morrison  v.  Arona,  65  Minn.  321,  68 
*4L.  R.  A. 


N.  W.  33,  is  decisive  of  the  case.    In  that 
action  it  appeared  that  one  Arona  was  em- 
ployed as  a  traveling  salesman  under  a  con- 
tract by  the  terms  of  which  it  was  provided 
that  there  should  be  monthly  settlements  be- 
tween the  agent  and  his  employer,  and  for 
the    faithful    performance    of    his    duties- 
Arons  executed  and  delivered  the  bond  upon, 
which  the  action  was  brought.      Instead  of 
requiring  of  the  agent  monthly  settlements,, 
as  provided  by  the  terms  of  his  agency  con- 
tract, he  was  permitted  by  his  employer  to* 
make  such  settlements  and  such  reports  of 
his  doings  as  agent  at  such  times  as  his  in- 
clination prompted.    The  court  there  held: 
"We  agree  with  the  court  below  in  its  con- 
struction of  the  contract,  but  we  cannot  con- 
cur in  its  holdings  that  the  sureties  were- 
not  discharged  by  the  failure  and  omission 
to   have   monthly    accountings    and    settle- 
ments between  Arons  and  plaintiffs.    .     .     . 
[Had  monthly  accountings  been  had],  it  ia 
quite  certain  that  plaintiffs  would  have  dis- 
covered before   the   expiration   of    thirteen 
months  that  the  business  was  not  profitable, 
while  Arons  would  have  learned  that  he  was 
far  from  earning  a  living  out  of  it.       The 
natural  result  would    have    been    for  both 
parties  to  terminate  their  contract  relation* 
and  avoid  further  loss.      It  is  evident  that 
there  would  be  much  less  hesitation  on  the 
part  of  a  person  called  upon  to  become  a 
surety  upon  a  bond  given  for  the  faithful 
performance  of  a  contract  with  such  condi- 
tions than  if  the  real  situation  was  not  to 
be  ascertained  for  months.      The  condition 
in  the  employment  contract,  whereby  month- 
ly accountings  and  settlements  were  agreed 
UDon,  was  an  exceedingly  beneficial  one  for 
all  concerned.    It  was  an  essential  feature 
of  the  contract,  whereby    Arons   ogTeed  tc 
conduct  plaintiffs'  business  enterprise  for  an 
indefinite  period  of  time.    .    .    .    The  con* 
tract  of  suretyship  was  departed  from  and 
varied  when  this  provision  was  wholly  dis- 
regarded, and  the  case  is  brought  directly 
within  the  rule  that,  if  an  essential  condi- 
tion of  such  a  contract  is  not  complied  with* 
a  surety  is  not  bound."      No  distinction  can 
be  made  between    the  two    cases.       In  the 
case  at  bar,  as  in  that  case,  the  terms  of  the- 
agency  contract  required  the  agent  to  make 
stated  reports  of  transactions  had  by  him* 
and  in  each  case  he  was  permitted  by  his 
employer  to  wholly  fail  to  comply  with  the 
terms  of  his  contract  in  that  respect.    The 
evidence  in  the  case  in  hand,  though  per* 
haps  not  as  specific  as  might  have  been,  !» 
reasonably  clear  and  conclusive  that  Dewey 
made  no  reports  of  his  doingB  as  plaintiff's 
agent  at  all,  and  wholly   failed   to  comply 
with  the  terms  of  his  contract  in  that  re- 
gard.     The  testimony  of   plaintiff's    comp- 
troller, taken  by  deposition  at  Philadelphia, 
and  offered  in  evidence  on  the  trial,  is  to  the 
effect  that  Dewey  never  made  any  reports 
to  the  company,  and  that  the  company  never 
required  him  to  do  so.      It  is  true  that  he 
also  testified  that  reports  were  made  by  the 
company's  cashier,  who  received  his  infor- 
mation from  Dewey;  but  that  Dewey  never 
made  any  reports,  in  writing  or  otherwise* 
direct  to  the  company,  is  corroded  ss/  his** 
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He  testified  further  that  no  other  officer  of 
the  company  had  any  more  information  on 
the  subject  than  he  possessed.  The  testi- 
mony of  the  local  cashier  at  the  company's 
Minneapolis  office,  who  claims  to  have  acted 
in  a  dual  capacity  as  cashier  of  the  com- 
pany and  clerk  or  agent  for  Dewey  at  the 
same  time,  though  the  evidence  is  clear  that 
he  was  the  agent  and  representative  of  the 
company,  is  to  the  effect  that  Dewey  never 
made  any  weekly  reports  to  him,  and  was 
never  required  to  make  any.  He  did  state 
that  Dewey  made  some  verbal  reports  when- 
ever he  had  matters  on  hand  to  report,  but 
did  not  explain  how  he  knew  that  the  re- 
ports were  made  when  the  agent  had  ma- 
terial on  hand  for  that  purpose.  There  is 
no  other  evidence  on  this  subject,  and,  al- 
though the  cashier  may  have  made  reports 
to  the  company  of  the  business  of  the  agen- 
cy, such  reports  were  not  the  ones  required 
or  contemplated  by  the  terms  of  Dewey's 
contract.  The  contract  expressly  required 
the  agent  to  make  detailed  reports,  and  the 
terms  thereof  in  this  respect  could  not  be 
complied  with  by  reports  made  by  another, 
under  no  responsibility,  and  bearing  no  re- 
lation to  the  contract  with  the  sureties. 
Plaintiff  was  bound,  in  so  far  as  the  sure- 
ties were  concerned,  to  require  the  agent  to 
keep  and  perform  the  contract,  and  the 
sureties  had  the  undoubted  right  to  insist 
upon  its  faithful  and  strict  observance. 
The  consequences  of  a  departure  from  the 
terms  of  the  contract  in  this  particular 
cannot  be  avoided  by  showing  that  another 
agent  endeavored  to  perform  the  duties  re- 
quired of  Dewey.  Therefore  the  act  of  the 
company  in  continuing  the  agent  in  its  em- 
ploy without  insisting  upon  the  performance 
of  the  terms  of  the  contract  was  a  material 
departure  therefrom,  and  one  affecting  the 
substantial  rights  of  the  sureties.  It  may 
be  stated,  as  a  general  rule,  that  dealings 
between  the  principal  and  agent,  which 
amount  to  a  departure  from  the  contract  by 
which  a  surety  is  bound,  and  which,  by  any 
possibility,  might  materially  vary  or  en- 
large the  surety's  liability,  operate  to  dis- 
charge him ;  and  it  is  no  answer  to  say  that 
he  was  not  in  fact  prejudiced.  Brandt, 
Suretyship  ft  Guaranty,  §  345;  General 
Steam  Tfav.  Co.  v.  Rolt,  6  C.  B.  N.  S. 
550;  Calvert  v.  London  Dock  Co.  2  Keen, 
638;  Bragg  v.  Shain,  49  Cal.  131.  In  line 
with  this  general  rule,  it  was  held  in  Lan- 
caster Ins.  Co.  v.  Callahan,  68  Minn.  277, 
71  N.  W.  261,  that,  where  there  is  a  con- 
tinuing suretyship  for  the  faithful  discharge 
of  his  duties  by  a  servant,  if  the  master  dis- 
covers dishonesty  in  the  servant,  and  con- 
tinues him  in  his  service  thereafter,  without 
the  consent  of  the  surety,  express  or  implied, 
the  latter  is  not  liable  for  any  losses  arising 
from  such  dishonesty/  Although  there  is 
no  evidence  in  this  case  that  plaintiff  knew 
of  Dewey's  dishonesty,  or  continued  him  in 
its  employ  after  acquiring  any  such  knowl- 
edge, it  is  very  certain  and  clear  that  such 
dishonesty  might  have  been  discovered  had 
he  been  required  to  make  reports  as  re- 
quired by  tne  terms  of  his  contract.  The 
sureties  had  the  undoubted  right  to  insist 
54  L.  R.  A. 


that  the  provisions  of  the  contract  be  fully 
complied  with  in  this  respect,  and,  plaintiff 
having,  without  their  knowledge  or  consent, 
acquiesced  in  the  violation  and  breach  there- 
of, they  were  released  and  discharged  from 
all  liability  on  the  bond,  and  the  court  be- 
low properly  ordered  judgment  in  their 
favor.  As  this  finally  disposes  of  the  case 
adversely  to  the  plaintiff,  it  is  not  necessary 
to  consider  any  of  the  other  questions  ar- 
gued. 
Judgment  affirmed. 


STATE  of  Minnesota,  Respt., 

v. 
Jesse  ROHART,  Appt. 


( 


Minn. 


) 


•1.  An  ordinance  of  the  board  of  nark 
commissioners  of  the  city  of  Minne- 
apolis provides  that  no  vehicle  which,  to- 
gether with  its  load,  weighs  more  than  2,000 
pounds,  and  which  is  In  use  for  carrying 
goods,  merchandise,  building  material,  ma- 
nure, dirt,  earth,  or  other  article  or  com- 
modity, and  which  has  tires  less  than  6  inches 
in  width,  shall  pass  or  enter  upon  any  park 
or  parkway.  Held,  as  applicable  to  a  park- 
way, the  ordinance  Is  void  because  unreason- 
able, and  In  its  effect  prohibitive  of  traffic 
thus  classified. 

2*  Whether  or  not  the  parkway  im 
qnestlon  was  established  as  such  by  as- 
sumption of  authority  over  it  by  the  park 
board,  and  by  acquiescence  therein  on  the  part 
of  the  city  council,  In  the  absence  of  any  ex- 
press action  as  a  body,— quwre. 

(May  17,  1001.) 

APPEAL  by  defendant  from  an  order  of 
the  Municipal  Court  of  Minneapolis  de- 
nying a  new  trial  after  conviction  for  vio- 
lation of  a  municipal  ordinance  prohibiting 
the  use  on  a  parkway  of  traffic  wagons  hav- 
ing tires  less  than  6  inches  wide.    Reverted. 

The  facts  are  Btated  in  the  opinion. 

Mr.  John  W.  Arctander,  for  appellant : 

A  municipal  corporation  holds  the  title  to 
its  streets  in  trust  for  the  general  public 

The  public  for  whom  it  holds  the  streets 
in  trust  is  not  only  its  own  citizens,  but  the 
entire  public,  of  which  the  legislature  alone 
is  the  representative. 

West  Chicago  Park  Comre.  v.  McMullen, 
134  111.  170,  10  L.  R.  A.  215,  25  N.  E.  676. 

Municipal   authorities,   independently   of 

•Headnotes  by  Lswis,  J. 

Note. — For  another  case  In  this  series  as  to 
excluding  loaded  vehicles  from  pleasure  drive- 
way, see  Cicero  Lumber  Co.  v.  Cicero  (111.)  42 
L.  R.  A.  696. 

As  to  restricting  heavily  loaded  vehicles  to  a 
specified  portion  of  a  street,  see  State  v.  Board- 
man  (Me.)  46  L.  R.  A.  750. 

As  to  regulating  the  use  of  vehicles  on  streets 
generally,  see  cases  in  note  to  State  v.  Clarke 
(Conn.)  89  L.  R.  A.  on  page  678. 

As  to  regulation  of  speed  of  vehicles,  see 
State  v.  Slieppard  (Minn.)  86  L.  R.  A.  805,  sad 
note;  also  Kansas  City  v.  McDonald  (Kaa.)  45 
L.  R.  A.  420. 
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special  authorization  to  that  effect,  hare  no 
power  to  devest  themselves  of  their  power 
or  control  over  public  streets. 

Cicero  Lumber  Co,  v.  Cicero,  176  111.  9, 
42  L.  R.  A.  696.  51  N.  E.  758;  Kreigh  v. 
Chicago>  80  111.  407 ;  People  em  reL  Branson 
v.  Walsh,  96  111.  232,  36  Am.  Rep.  135;  Mc- 
Cormick  v.  South  Park  Comrs.  150  111.  516, 
37  N.  E.  1075. 

It  cannot  be  argued  that,  because  the  city 
by  its  charter  is  given  the  right  to  control 
and  limit  the  use  of  its  streets,  it  would 
therefore  also  have  the  right  to  delegate  this 
power  of  control  and  limitation  to  someone 
else. 

The  ordinance  is  unreasonable  and  there- 
fore void. 

State  v.  Waddell,  49  Minn.  500,  52  N.  W. 
213. 

Messrs.  Frank  Healy  and  O.  I.  Rock- 
wood,  for  .respondent: 

A  parkway  is  a  passage,  path,  road,  or 
street  set  apart  for  ornamentation,  to  af- 
ford the  benefit  of  air,  exercise,  or  amuse- 
ment. 

It  was  competent  for  the  legislature  to 
authorize  the  establishment  of  such  a  sys- 
tem, with  such  limited  uses,  and  to  author- 
ize taking,  as  a  part  of  such  a  system,  ordi- 
nary streets  and  highways,  and  to  limit 
their  use  to  these  purposes. 

If  any  way  called  a  parkway  has  all  the 
usual  features  of  a  partway  except  that  it 
is  carrying  a  traffic  of  lumber,  ice,  hay,  stone, 
earth,  garbage,  merchandise,  and  all  the  mis- 
cellaneous traffic  of  a  large  city  population, 
it  is  not  in  fact  a  parkway,  no  matter  what 
appellation  may  be  given  to  it.  It  is  not  re- 
served for  ornamentation,  nor  to  afford  the 
benefit  of  air,  exercise,  or  amusement.  The 
uses  are  inconsistent. 

If  the  park  board  has  power  to  exclude 
heavy  traffic  from  parks  and  parkways,  it 
certainly  has  power  to  prescribe  the  condi- 
tions upon  which  such  traffic  shall  be  per- 
mitted. 

There  is  certainly  nothing  unreasonable  in 
attempting  to  preserve  a  few  streets  out  of 
hundreds,  and  to  set  them  apart  for  recre- 
ative uses.  Nobody  is  inconvenienced  by 
thus  limiting  the  use  of  Lyndale  avenue,  be- 
cause within  300  feet  on  either  side  there  is 
a  street  just  as  good  as  Lyndale  avenue 
would  have  been  if  it  had  not  been  boule- 
varded  and  macadamized. 

Lewis,  J.,  delivered  the  opinion  of  the 
court : 

An  ordinance  of  the  board  of  park  cbmmis- 
sioners  of  the  city  of  Minneapolis  provided 
that  no  vehicle  which,  together  with  its  load, 
weighed  more  than  2,000  pounds,  and  had 
tires  less  than  6  inches  wide,  should  pass 
over  or  enter  upon  any  of  the  parkways  of 
the  city.  Defendant  was  convicted  of  vio- 
lating this  ordinance  in  July,  1900,  by  driv- 
ing upon  Lyndale  avenue  with  a  wagon 
equipped  with  tires  3£  inches  wide,  and 
carrying  a  load  of  over  2,000  pounds.  De- 
fendant appeals  from  an  order  denying  his 
motion  for  a  new  trial,  and  claims  in  this 
court  that  the  conviction  ought  not  to  be 
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sustained,  for  the  reason  that  the  part  of 
Lyndale  avenue  upon  which  he  was  driving 
when  arrested  was  not  a  parkway,  but,  ii 
it  was  a  parkway,  that  the  ordinance  requir- 
ing such  traffic  to  be  conveyed  upon  vehicles 
furnished  with  6-inch  tires  was  unreason- 
able and  void.  It  appears  from  the  record 
that  in  1887,  and  for  many  years  prior  there- 
to, Lyndale  avenue  was  a  public  street  and 
highway,  and  had  been  used  and  traveled  as 
such;  that  on  June  25,  1887,  the  park  board 

Eassed  a  resolution  designating  that  part  of 
lyndale  avenue  here  in  question  as  a  park- 
way, and  through  its  secretary  sent  a  com- 
munication to  the  city  council  announcing 
the  passage,  on  July  19,  1887,  of  that  reso- 
lution, as  follows:  "Resolved,  by  the  city 
council  of  the  city  of  Minneapolis,  that  so 
much  of  Lyndale  avenue  as  lies  between 
Western  avenue  and  Twenty-Ninth  avenue 
North  he  dedicated  and  turned  over  to  the 
board  of  park  commissioners  as  a  parkway 
in  compliance  with  their  request  of  July  7, 
1887."  After  these  proceedings  the  park 
board  took  possession  of  the  street,  and 
caused  the  same  to  be  macadamized,  at  a 
cost  of  $13,000,  the  foundation  of  such  ma- 
cadam being  broken  stone,  surfaced  with 
limestone  rock,  with  a  slight  covering  of 
gravel,  and  rolled  with  a  steamroller.  There- 
after, and  on  November  19,  1887,  the  park 
board's  attorney  submitted  a  report  to  the 
board  relative  to  the  title  of  the  land  along 
Lyndale  avenue,  and  recommended  that  a 
certain  proportion  thereof,  including  that 
involved  in  this  case,  be  abandoned  for  park- 
way purposes  until  the  city  should  have 
perfected  its  title  thereto.  Upon  this  report 
the  board  passed  a  resolution  to  the  effect 
that  all  proceedings  of  the  board  relative  to 
laying  out  and  improving  Lyndale  avenue 
as  a  parkway  between  Twentieth  avenue 
North  and  Twenty-Ninth  avenue  North  be 
abandoned,  annulled,  and  rescinded,  to  the 
end  that  the  city  might  acquire  a  perfect 
title  to  the  same  before  designating  it  for 
parkway  purposes.  The  city  thereupon  com- 
menced proceedings  for  the  laying  out  of 
Lyndale  avenue  to  a  width  of  66  feet,  and 
for  condemning  the  necessary  property  for 
that  purpose,  which  proceedings  terminated 
in  making  the  street  a  public  highway.  It 
does  not  appear  that  any  further  steps  were 
taken  by  the  city  council  to  redesignate  the 
avenue  for  a  parkway,  or  in  any  way  giving 
its  consent  to  the  same,  except  by  its  silent 
acquiescence;  nor  does  it  appear  that  the 
park  board  took  any  action,  as  a  body,  to 
rededicate,  or  to  designate  and  set  aside, 
such  avenue  for  parkway  purposes.  It  is 
asserted  by  counsel  for  the  city  that  the 
park  board  assumed  control  of  the  avenue, 
and  has  had  possession  of  and  exercised  do- 
minion over  it  from  the  time  of  the  com- 
pletion of  the  council's  condemnation  pro- 
ceedings in  1888  down  to  appellant's  arrest 
in  July,  1900.  But  the  record  is  void  of  evi- 
dence showing  what,  if  any,  acts  the  park 
board  performed  in  the  exercise  of  such  con- 
trol. There  is  nothing  to  show  that  it  kept 
the  roadway  in  repair.  Neither  does  it  ap- 
pear when  the  ordinance  went  into  effect. 
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So  far  as  we  are  informed  by  the  record, 
dominion  and  jurisdiction  by  the  board  over 
the  avenue  as  a  parkway  can  only  be  in- 
ferred from  the  fact  that  in  1887  the  board 
instituted  proceedings  for  its  improvement 
by  macadamizing  it,  and  vacated  such  pro- 
ceedings only  for  the  purpose  of  permitting 
the  city  to  perfect  its  title  to  the  land,  and 
from  the  further  fact  that  the  board  assumed 
•jurisdiction  over  it  by  having  caused  the  ar- 
rest of  appellant.  Section  2  of  chapter  281, 
Special  taws  1883,  provides  that  the  park 
board  shall  have  the  power,  and  it  shall  be 
its  duty,  to  devise  and  adopt  a  system  of 
public  parks  and  parkways,  and  to  designate 
the  lands  and  grounds  to  be  used  and  appro- 
priated for  the  sarme;  and,  upon  obtaining 
title  or  the  right  of  possession  thereof,  to 
hold,  govern,  and  administer  the  same,  and 
to  lay  out  and  improve  the  same  according 
to  such  plan  as  the  board  may  adopt.  But 
by  §  1,  chap.  304,  Special  Laws  1885,  it  is 
provided  that  all  parkways  shall  be  subject 
to  the  control  and  government  of  the  board 
of  park  commissioners  in  respect  to  the  con- 
struction, maintenance,  regulation,  and  gov- 
ernment thereof,  and  to  the  use,  travel,  and 
traffic  over  and  upon  the  same:  provided, 
that  no  street,  alley,  or  public  place,  or  any 
part  thereof,  shall  be  made  a  parkway  with- 
out the  consent  of  the  city  council.  Under 
this  law  it  is  clear  that  the  park  board  had 
authority  to  designate  Lyndale  avenue  as  a 
parkway  in  the  manner  in  which  it  did, — 
by  a  resolution  to  that  effect.  It  is  equally 
clear  that  the  rights  of  the  public  in  relation 
to  such  street  could  not  be  changed  unless 
the  city  council  gave  its  consent  to  such 
dedication.  Such  consent  might  be  given,  as 
it  was  in  the  first  instance,  by  a  resolution 
of  that  body ;  but  there  is  nothing  in  the  act 
to  prevent  such  consent  from  being  given  in 
some  other  manner.  It  might  be  inferred 
from  the  council's  conduct  in  reference  to  the 
avenue.  If,  in  fact,  the  park  board  did  desig- 
nate it  as  a  parkway,  and  had  assumed  con- 
trol of  it  for  a  number  of  years  without 
objection  on  the  part  of  the  city  council, 
then  consent  might  be  inferred.  The  diffi- 
culty with  this  case  is  that  the  record  does 
not  furnish  convincing  evidence  either  that 
the  park  board  actually  took  possession  of 
the  avenue  after  title  thereto  was  perfected 
by  the  city,  and  continued  to  exercise  do- 
minion over  it  as  a  parkway  down  to  the 
time  of  appellant's  arrest,  or  that  the  city 
council  acquiesced  in  such  control,  if  as- 
sumed, by  the  park  board.  But,  inasmuch 
as  the  case  must  be  disposed  of  adversely  to 
respondent  upon  the  question  of  the  validity 
of  the  ordinance,  we  have  deemed  it  wise  not 
to  determine,  at  this  time,  whether  or  not 
Lyndale  avenue  was  a  parkway  at  the  time 
in  question. 

2.  The  pertinent  part  of  the  ordinance 
here  involved  reads  as  follows:  ".  .  . 
No  vehicle,  which,  together  with  its  load, 
weights  more  than  2,000  pounds,  and  which 
is  in  use  for  carrying  goods,  merchandise, 
building  material,  manure,  dirt,  earth,  or 
other  article  or  commodity,  and  which  has 
tires  less  than  6  inches  in  width,  shall  pass 
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or  enter  upon  any  park  or  parkway ."  It 
was  held  in  the  case  of  State  v.  Waddell,  49 
Minn.  500,  52  N.  W.  213,  that  in  respect 
to  a  parkway  to  which  the  city  had  not  ac- 
quired title  as  a  part  of  its  park  system  the 
board  had  no  power  to  exclude  the  ordinary 
class  of  traffic,  and  confine  the  travel  there- 
on to  what  may  be  termed  park  or  pleasure 
travel.  A  distinction  is  made  between 
streets  and  avenues  of  a  park  system  to 
which  the  city  has  acquired  title  for  such 
purposes  and  a  street  which  has  simply  been 
designated  a  parkway  by  the  board  with  the 
consent  of  the  city  council.  In  the  one  case 
the  board  has  complete  jurisdiction  and 
power,  not  only  to  regulate,  but  to  prohibit, 
general  traffic;  while  in  the  other  case  it 
has  no  power  to  prohibit  general  traffic.  It 
does  not  follow,  however,  that  it  has  not  the 
power  to  regulate  such  traffic  within  a  rea- 
sonable limit.  Conceding  that  the  avenue 
in  question  was  a  parkway,  and  could  be 
used  by  the  public  for  general  purposes  of 
travel  and  traffic,  how  far  does  the  board's 
regulating  power  extend?  If,  in  order  to 
protect  the  roadbeds,  it  were  necessary  to 
prohibit  heavy  traffic  in  wagons  with  narrow 
tires,  provided  wider  ones  were  reasonably 
obtainable,  such  requirement  would  not  be 
unreasonable;  but  in  this  case  the  tire  used 
by  appellant  was  of  the  widest  in  common 
use  carried  in  the  market  for  such  traffic. 
According  to  the  evidence,  the  6-inch  tire 
was  not  in  common  use,  and  was  not  found 
in  the  market  ready-made,  and  only  obtain*, 
able  upon  special  order,  and  at  extra  ex- 
pense. The  evidence  does  not  disclose  that 
the  roadway  was  in  any  manner  damaged 
by  appellant's  wagon,  nor  does  it  appear  that 
such  traffic  with  3£  inch  tires  would  tend  to* 
impair  the  same.  Under  these  circumstances* 
the  ordinance  contained  an  unreasonable 
and  arbitrary  requirement,  which,  in  its  ef- 
fect, was  prohibitive  of  that  class  of  traffic. 
Such  power  the  board  of  park  commission- 
ers did  not  possess,  and  in  that  respect  the 
ordinance  is  void. 
Order  reversed. 

A  petition  for  rehearing  having  been  filed, 
the  following  Per  Curiam  response  was 
handed  down  on  May  28,  1901 : 

Since  filing  our  opinion  in  this  case,  at- 
tention has  been  called  to  a  misstatement  of 
facts.  It  is  stated  in  the  opinion  that  all 
proceedings  with  reference  to  the  acquisition 
of  Lyndale  avenue  as  a  parkway  between 
Twentieth  and  Twenty-Ninth  avenues  had 
been  abandoned  and  rescinded  by  the  board 
of  park  commissioners.  A  more  critical  ex- 
amination of  the  record  discloses  the  fact 
that  the  resolution  passed  by  the  park  board, 
as  amended,  referred  only  to  Lyndale  avenue 
between  Twentieth  and  Twenty-Fourth  ave- 
nues North,  and,  as  the  alleged  trespass  oc- 
curred between  Twenty-Fourth  and  Twenty- 
Ninth  avenues  North,  it  is  contended  on  be- 
half of  respondent  that  that  portion  of  the 
parkway  was  never  abandoned.  It  appears, 
however,  that  the  resolution  was  reported 
by  the  secretary  of  the  park  board  to  the  city 
council  as  originally  introduced,  including 
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12m  street  from  Twentieth  to  Twenty-Ninth 
avenues  North,  and  it  was  upon  this  resolu- 
tion, as  so  reported,  that  the  council  took  ac- 
tion. We  make  this  correction  in  order  that 
the  facts  may  not  be  misunderstood,  but  we 
are  unable  to  see  that  it  affects  the  con- 


clusions of  the  court  as  stated  in  the  former 
opinion.  We  shall  not  undertake  to  decide 
whether  or  not,  under  such  circumstances, 
the  parkway  was  abandoned,  and  we  leave 
that  question  undetermined.  The  petition 
for  reargument  is  denied. 
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STATE  of  Missouri,  Respt^ 
v. 

James  THOMPSON,  Appt. 
(160  Mo.  333.) 

1*     As    smeonstltutloaal    delearatloa    of 
legislative   power   Is   not   effected   by 

conferring  upon  the  state  auditor  the  right  to 
Issue  licenses  for  bookmaking  on  horse  races 
to  persons  of  good  character,  to  be  exercised 
on  grounds  of  good  repute. 
B.  A  statute  prohibiting-  boolcmalclna* 
or  pool  ••111ns;  at  all  places  except  upon 
grounds  where  the  races  are  to  be  run,  and  by 
all  except  licensed  persons,  is  not  an  unconsti- 
tutional special  law  on  the  ground  that  it 
grants  special  and  exclusive  rights  and  im- 
munitiea 
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(February  19,  1901.) 


APPEAL  by  defendant  from  a  judgment 
of  the  St.  Louis  Court  of  Criminal  Cor- 
rection convicting  him  of  violating  a  stat- 
ute for  the  punishment  of  bookmaking  and 
pool  selling  by  unlicensed  persons.  Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  T.  J.  Howe,  for  appellant: 

The  act  approved  April  7,  1897  (Laws 
1897,  p.  100),  is  prohibited  by  §§  1  and  53, 
art.  4,  of  the  Constitution  of  Missouri,  and 
I  1,  art.  14,  of  the  Amendments  to  the  Con- 
stitution of  the  United  States. 

As  to  violation  of  the  14th  Amendment  of 
the  Federal  Constitution,  see — 

Cooley,  Const.  Lim.  6th  ed.  481-483; 
Oiozza  v.  Tiernan,  148  U.  S.  657,  37  L.  ed. 
599,  13  Sup.  Ct.  Rep.  721 ;  Bell's  Gap  R.  Co. 
v.  Pennsylvania,  134  U.  S.  232,  33  L.  ed.  892, 
10  Sup.  Ct.  Rep.  533 ;  Yick  Wo  ▼.  Hopkins, 
118  U.  S.  356,  30  L.  ed.  220,  6  Sup.  Ct.  Rep. 
1064;  Missouri  v.  Lewis,  101  U.  S.  22,  sub 
nom.  Bowman  v.  Lewis,  25  L.  ed.  989;  Bar- 
bier  v.  Connolly,  113  U.  S.  27,  28  L.  ed.  923, 
■6  Sup.  Ct.  Rep.  357 ;  Slaughter -House  Cases, 
16  Wall.  36,  21  L.  ed.  394. 

As  to  violation  of  §  53,  art.  4,  state  Con- 
stitution, see — 

State  v.  Thomas,  138  Mo.  102,  39  S.  W. 
481 ;  State  v.  Walsh,  136  Mo.  400,  35LR, 
A.  231,  37  S.  W.  1112;  State  v.  Julow,  129 
Mo.  176,  29  L.  R.  A.  257,  31  S.  W.  781 ;  State 
r.  Oranneman,  132  Mo.  326,  33  S.  W.  784; 

Note. — For  another  case  In  this  series  as  to 
constitutionality  of  statute  prohibiting  book- 
making  except  upon  a  regular  race  course,  see 
8tate  v.  Walsh  (Mo.)  35  L.  R.  A.  231. 

As  to  special  legislation  in  regard  to  race 
eonrses,  see  State,  Alexander,  Prosecutor,  v. 
Elisabeth  (N.  J.  L.)  23  L.  R.  A.  525. 
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State  y.  Loomis,  115  Mo.  307,  21  L.  R.  A. 
789,  22  S.  W.  350 ;  State  v.  Lemon,  46'  Mo. 
375;  State  v.  Hoyden,  31  Mo.  35;  State  em 
rel.  Harris  v.  Herrmann,  75  Mo.  340;  State 
em  rel.  Lumber ger  v.  Tolle,  71  Mo.  650; 
Lynch  v.  Murphy,  119  Mo.  163,  24  S.  W. 
774;  Winchester  v.  If  utter,  52  N.  H.  507,  13 
Am.  Rep.  93;  Brennan  v.  Brighton  Beach 
Racing  Asso.  56  Hun,  188,  9  N.  Y.  Supp. 
220;  Swigart  v.  People,  154  111.  284,  40  K. 
£.  432. 

Messrs.  Boyle,  Priest,  «Y  Iiehs&Asm, 
William  M.  Williams,  and  Thomas  B. 
Harvey,  for  respondent: 

Gaming  is  a  vice  which  the  state  may,  in 
the  exercise  of  its  police  power,  regulate  or 
suppress,  and  it  may  do  so  by  prohibit'  ig 
gamins  on  particular  games  or  in  partic- 
ular places. 

14  Am.  &  Eng.  Enc  Law,  2d  ed.  p.  666; 
St.  Louis  ▼.  Fit*,  53  Mo.  585;  State  v. 
Clarke,  54  Mo.  17,  14  Am.  Rep.  471;  State 
v.  Debar,  58  Mo.  395;  Debardelaben  r.  State, 
99  Tenn.  649,  42  S.  W.  684;  Palmer  r. 
State,  88  Tenn.  557,  8  L.  R.  A.  280,  13  S.  W. 
233;  Brown  v.  State,  88  Tenn.  572,  13  8. 
W.  236;  Daly  v.  State,  13  Lea,  228;  Em 
parte  Tuttle,  91  Cal.  589,  27  Pac  933;  State 
em  rel.  Patterson  v.  Donovan,  20  Nev.  75,  15 
Pac.  783;  State  v.  Raymond,  12  Mont  226, 
29  Pac.  732;  Brennan  v.  Brighton  Beach 
Racing  Asso.  56  Hun,  188,  9  N.  Y.  Supp. 
220 ;  L'Hote  v.  New  Orleans,  177  U.  S.  587, 
44  L.  ed.  899,  20  Sup.  Ct.  Rep.  788;  Humes 
v.  Fort  Smith,  93  Fed.  863;  Cooley,  Const. 
Lim.  3d  ed.  p.  596;  Cooley,  Taxn.  p.  403; 
Houghton  v.  State,  41  Tex.  136;  Rogers  v. 
State,  26  Ala.  76, 

The  restrictions  contained  in  the  law  are 
reasonable  in  their  nature,  and  are  plainly 
designed  to  further  the  general  object  of 
the  law  by  confining  bookmaking  and  pool 
selling  to  such  persons,  places,  and  times  as 
in  the  judgment  of  the  legislature  would 
best  serve  the  public  welfare. 

Crowley  ▼.  Christensen,  137  U.  S.  86,  34 
L.  ed.  620,  11  Sup.  Ct  Rep.  13;  Re  Ruth,  32 
Iowa,  250 ;  Trageser  v.  Gray,  73  Md.  250,  9 
L.  R.  A.  780,  20  Atl.  905;  Meyers  v.  Baker, 
120  111.  567,  12  N.  E.  81 ;  14  Am.  ft  Eng. 
Enc.  Law,  2d  ed.  p.  672. 

The  act  is  not  a  delegation  of  legislative 
authority,  but  simply  delegates  power  to  de- 
termine the  fact  or  state  of  things  upon 
which  the  law  intends  to  make  its  own  ac- 
tion depend. 

Locke's  Appeal,  72  Pa.  491,  13  Am.  Rep. 
716;  Re  Flaherty,  105  Cal.  558,  27  L.  R.  A. 
529,  38  Pac.   981;  Crowley   v.   Christensen, 
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137  U.  S.  86,  34  L.  ed.  620,  11  Sup.  a.  Rep. 
13;  Meyers  v.  Baker,  120  111.  567,  12  N.  E. 
79;  State,  Amerman,  Prosecutor,  v.  Hill,  52 
N.  J.  L.  320,  19  Atl.  789 ;  State  v.  Barringer, 
110  N.  C.  525,  14  S.  E.  781. 

Messrs.  Edward  O.  Crow  and  Samuel 
9.  Jeffrie*  also  for  respondent. 


Ch.  J.,  delivered  the  opinion  of 
the  court : 

On  the  19th  day  of  January,  1900,  the  de- 
fendant was  convicted  in  the  St.  Louis  court 
of  criminal  correction,  and  fined  $1,000,  un- 
der an  information  filed  in  said  court  against 
him  and  others  by  the  prosecuting  attorney 
of  said  court,  charging  them  with  book- 
making  and  pool  selling  in  violation  of  an 
act  of  the  general  assembly  of  the  state  of 
Missouri  entitled  "An  Act  to  Punish  Book- 
making  and  Pool  Selling  by  Unlicensed  Per- 
sons, to  Provide  for  the  Issuance  of  Such  a 
license,  and  to  Dispose  of  the  Funds  Arising 
from  Such  License/1  approved  April  7,  1897, 
at  No.  112  North  Fourth  street,  in  the  city 
of  St.  Louis  and  state  of  Missouri,  on  the 
10th  day  of  October,  1899,  by  unlawfully 
engaging  in  bookmaking  by  means  of  a  sys- 
tem of  gambling,  commonly  called  a  "book," 
upon  the  result  of  a  certain  contest  of  speed 
of  beasts  known  as  "horses,"  by  certain  per- 
sons, in  the  manner  therein  named,  which 
was  to  take  place  thereafter,  on  the  10th 
day  of  October,  1899/  beyond  the  limits  of 
the  state  of  Missouri,  and  by  then  and  there 
betting  money  with  certain  persons  therein 
named  on  the  result  of  said  contest,  etc  De- 
fendant appeals. 

The  only  question  raised  by  defendant  on 
this  appeal  is  with  respect  to  the  validity  of 
the  act  of  the  legislature,  which  he  contends 
is  unconstitutional  because  violative  of  §§ 
1  and  53  of  article  4  of  the  Constitution  of 
this  state,  and  of  9  1  of  article  14  of  the 
Amendments  to  the  Constitution  of  the 
United  States.  Section  1  of  article  4  of  the 
state  Constitution  provides  that  "the  legis- 
lative power  subject  to  the  limitations  here- 
in contained  shall  be  vested  in  a  senate  and 
house  of  representatives  to  be  styled  'the 
general  assembly  of  the  state  of  Missouri.' " 
The  act  provides  that  no  person  shall  re- 
cord or  register,  by  mechanical  or  other 
means,  bets  or  wagers,  or  sell  auction  pools, 
or  engage  in  any  bookmaking,  by  or  through 
any  device,  book,  instrument,  or  contrivance, 
upon  the  result  of  any  trial  or  contest  of 
skill,  speed,  or  power  of  endurance  of  man 
or  beast,  which  is  to  take  place  within  or 
beyond  the  limits  of  this  state,  without  first 
having  obtained  a  license  as  in  the  act  pro- 
vided. Section  2  provides  that  any  person 
of  good  reputation  desiring  to  obtain  a  li- 
cense to  sell  auction  pools,  make  books,  or 
register  wagers  or  bets  by  mechanical  or 
other  means,  shall  apply,  in  writing  under 
oajfch,  to  the  state  auditor,  for  such  license, 
stating  that  the  contests  upon  which  such 
pools,  books,  or  wagers  are  made  are  actual- 
ly to  take  place  upon  the  race  course  or  fair 
grounds  where  he  desires  to  carry  on  busi- 
ness, the  character  of  the  business  he  de- 
sires to  conduct,  and  the  length  of  time; 
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and  the  state  auditor,  if  satisfied  with  the 
good  character  of  such  applicant,  and  the 
good  repute  of  the  race  course  or  fair  ground 
upon  which  the  applicant  may  desire  to  con- 
duct such  business,  may  issue  a  license  au- 
thorizing him  to  do  any  or  all  of  the  things 
provided  therein.  The  auditor  may  refuse 
to  issue  a  license  to  any  person  to  be  used 
upon  any  race  course  or  fair  ground  after 
such  place  or  places  have  been  operated  for 
a  period  of  ninety  days  in  any  one  year. 
Section  3  requires  that  no  license  shall  be 
issued  for  less  than  three  nor  more  than 
ninety  days,  and  it  shall  express  upon  its 
face  the  particular  class  of  business  which 
the  applicant  is  permitted  to  conduct,  and 
such  license  shall  only  authorize  him  to  en- 
gage in  pool  selling,  bookmaking,  or  register- 
ing bets  as  expressed  therein.  It  shall  also 
state  the  number  of  books  and  registers  to 
be  used,  and  the  length  of  time  and  place 
where  conducted,  and  no  license  shall  be  is- 
sued from  the  1st  day  of  November  to  the 
1st  day  of  April  in  each  year.  Section  4 
prohibits  the  business  being  conducted  at 
any  other  place  than  mentioned  in  the  li- 
cense, and  prevents  its  being  conducted  at 
any  other  time  than  between  10  o'clock  a. 
m.  and  7  o'clock  p.  if.;  and  such  person 
holding  a  license  shall  not  be  permitted  to 
sell  pools  to,  and  accept  or  register  bets 
from,  any  minor.  Section  5  prescribes  the 
penalty  for  the  violation  of  any  of  the  pro- 
visions of  the  act.    Laws  1897,  p.  100. 

It  is  perfectly  clear  that  bookmaking  and 
pool  selling,  within  the  scope  and  meaning  of 
this  act,  are  gaming  or  gambling,  which  the 
state  may,  in  the  exercise  of  its  police  pow- 
ers, prohibit  altogether,  or  may  regulate 
and  control  by  restricting  it  to  certain  local- 
ities, or  by  prohibiting  it  from  being  prac- 
tised in  other  localities.  Thus  it  was  held 
in  State  v.  Clarke,  54  Mo.  17,  14  Am.  Rep. 
<7l,  that  an  ordinance  of  the  city  of  St. 
Louis  licensing  bawdy  houses  was  valid  un- 
der the  city  charter,  and  that  a  license  taken 
out  in  conformity  with  the  ordinance  would 
shield  them  from  criminal  proceedings  by 
the  state.  Indeed,  there  is  no  conflict  in  the 
authorities  upon  this  question,  or  the  right 
of  cities  to  suppress  such  houses,  when  au- 
thorized to  do  so  by  their  charters.  In  St. 
Louis  v.  Fitz,  53  Mo.  585,  it  is  said:  "There 
is  no  doubt  of  the  power  of  the  legislature, 
or  of  municipalities  deriving  their  power 
from  the  legislature,  to  make  police  regula- 
tions designed  to  promote  the  health  and 
morals  of  the  community.  Laws  to  prohibit 
or  regulate  gaming,  sales  of  intoxicating 
liquors,  houses  of  prostitution,  and  thus  in- 
directly advance  the  morals  and  good  order 
of  society,  are  beyond  question."  Any 
practice  the  tendency  of  which  is  to  corrupt 
the  morals  of  those  who  participate  in  or 
witness  its  practice  is  a  proper  subject  of 
regulation  by  the  state;  and  that  bookmak- 
ing and  pool  selling  and  betting  upon  horse 
racing  is  demoralizing  in  its  tendencies,  and 
hence  an  evil  which  the  law  may  legitimate- 
ly suppress  without  infringing  upon  the 
constitutional  rights  of  any  citizen,  is  no 
longer  an  open  question.    In  the  case  of  Em 
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parte  Tuttle,  01  Cal.  580,  27  Pac  033,  it  is 
said:  "Any  practice  or  business  the  tend- 
ency of  which,  at  shown  by  experience,  is  to 
weaken  or  corrupt  the  morals  of  those  who 
follow  it,  or  to  encourage  idleness  instead  of 
habits  of  industry,  is  a  legitimate  subject 
for  regulation  or  prohibition  by  the  state; 
and  that  gambling,  in  the  various  modes  in 
which  it  is  practised,  is  thus  demoralizing 
in  its  tendencies,  and  therefore  an  evil  which 
the  law  may  rightfully  suppress  without  in- 
terfering with  any  of  those  inherent  rights 
of  citizenship  which  it  is  the  object  of  gov- 
ernment to  protect  and  secure,  is  no  longer 
an  open  question.  The  measures  needful  or 
appropriate  to  be  taken  in  the  exercise  of 
this  police  power  are  determined  by  legisla- 
tive policy,  and  for  this  purpose  a  wide  dis- 
cretion is  committed  to  the  lawmaking  body. 
Whether  it  shall  entirely  prohibit,  or  only 
regulate  by  confining  such  practices  within 
prescribed  limits— whether  tne  law  shall  ap- 
ply to  every  kind  of  gambling,  or  only  to 
those  games  or  wagers  in  which  evil  effects 
appear  with  greatest  prominence, — must  be 
determined  primarily  by  the  legislative  de- 
partment of  the  state,  or  of  the  municipal- 
ity authorized  to  exercise  this  great  power, 
which  is  conferred  for  the  purpose  of  secur- 
ing the  public  safety  and  welfare;  and  un- 
less it  clearly  appears  that  a  statute  or  or- 
dinance ostensibly  enacted  for  this  purpose 
has  no  real  or  substantial  relation  to  these 
objects,  and  that  the  fundamental  rights  of 
the  citizen  are  assailed  under  the  guise  of  a 
police  regulation,  the  action  of  that  depart- 
ment is  conclusive."  The  same  rule  is  an- 
nounced in  State  em  rel.  Patterson  v.  Dono- 
van,  20  Nev.  75,  15  Pac.  783;  Cooley,  Const. 
Lim.  p.  500.  A  similar  question  was  before 
the  Supreme  Court  of  the  United  States  in 
1/Hote  v.  New  Orleans,  177  U.  S.  606,  44  L. 
ed.  003,  20  Sup.  Ct.  Rep.  701,  in  which  it  was 
said:  "In  this  respect  we  premise  by  say- 
ing that  one  of  the  difficult  social  problems 
of  the  day  is  what  shall  be  done  in  respect 
to  those  vocations  which  minister  to  and 
feed  upon  human  weaknesses,  appetites,  and 
passions.  The  management  of  these  voca- 
tions comes  directly  within  the  scope  of 
what  is  known  as  the  police  power.  They 
affect  directly  the  public  health  and  morals. 
Their  management  becomes  a  matter  of 
growing  importance,  especially  in  our  larger 
cities,  where,  from  the  very  density  of  the 
population,  the  things  which  minister  to  vice 
tend  to  increase  and  multiply.  It  has  been 
often  said  that  the  police  power  was  not  by 
the  Federal  Constitution  transferred  to  the 
nation,  but  was  reserved  to  the  states,  and  that 
upon  them  rests  the  duty  of  so  exercising  it 
as  to  protect  the  public  health  and  morals. 
.  .  .  Obviously,  the  regulation  of  houses 
of  ill  fame — legislation  in  respect  to  women 
of  loose  character — may  involve  one  of  three 
possibilities:  First,  absolute  prohibition; 
second,  full  freedom  in  respect  to  place, 
coupled  with  rules  of  conduct;  or,  third,  a 
restriction  of  the  location  of  such  houses  to 
certain  defined  limits.  Whatever  course  of 
conduct  the  legislature  may  adopt  is,  in  a 
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state  and  Federal.  It  is  no  part  of  the  ju- 
dicial function  to  determine  the  wisdom  or 
folly  of  a  regulation  by  the  legislative  body 
in  respect  to  matters  of  a  police  nature." 

But  defendant  claims  that  5  2  of  the  act 
delegates  legislative  power  to  an  executive 
officer,  namely,  the  state  auditor,  in  that 
it  confers  upon  him  the  right  to  say  who  are 
persons  of  good  character,  and  what  race- 
courses or  fair  grounds  are  of  good  repute, 
and  the  right  to  grant  a  license  to  any  per- 
son he  believes  of  good  reputation  to  make 
a  book  on  A's  race  track,  and  upon  the  same 
person  a  license  to  make  a  book  on  C's  track, 
etc.     While  the  legislature  could  not  dele- 

Ste  to  the  state  auditor  the  power  to  make 
nrs,  it  does  not  follow  that  it  could  not 
delegate  to  him  the  power  to  pass  upon  the 
character  of  persons  applicants  for  license 
to  sell  auction  pools,  make  books,  or  regulate 
wagers  or  bets  upon  contests  to  take  place 
upon  the  race  course  where  they  desire  to- 
carry  on  the   business,    and    to    determine 
what  race  courses  and  fair  grounds  are  of 
good  repute,  and  to  grant  to  persons  whom 
he  may  find  to  be  of  good  character  licenses 
to  sell  auction  pools  thereon.    The  power 
delegated  to  the  state   auditor   is   not  the 
power  to  make  a  law,  but  is  the  power  to  de- 
termine a  fact  or  thing  upon  which  the  ac- 
tion of  the  law  depends,  and  it  cannot  be 
said  to  be  legislative  in  its  character.    The 
state,  in  the  exercise  of   its  police   regula- 
tions, may  prohibit  gambling  altogether,  or 
regulate  it  in  such  manner  as  it   may   see 
proper,  and  for  that  purpose  may  vest  such 
officers  as  it  may  see  proper  with  the  power 
to  pass  upon  the  character  of  persons  who 
apply  for  licenses  for  that  purpose,  as  well, 
also,  as  the  place  where  to  be  conducted,  and 
to  grant  license  to  such  persons  as  he  may 
think  entitled  thereto  to  conduct  their  busi- 
ness at  such  times  and  places  as  he  may  think 
proper,  not  prohibited  by  law.    In   passing 
upon  a  similar  question  in  Crowley  v.  Chris- 
tensen,  137  U.  S.  86,  34  L.  ed.  620,  11  Sup. 
Ct.  Rep.  13,  it  was  said:     "The  manner  and 
extent  of  regulation  rest  in  the  discretion 
of  the  governing  authority.    That  authority 
may  vest  in  such  officers  as   it   may   deem 
proper  the  power  of  passing  upon  applica- 
tions for  permission  to  carry  it  on,  and  to  is- 
sue licenses  for  that  purpose.    It  is  a  mat- 
ter of  legislative  will   only.    As   in    many 
other  cases,  the  officers  may  not  always  ex- 
ercise the  power  conferred  upon  them  with 
wisdom  or  justice  to    the   parties   affected. 
But  that  is  a  matter  which  does  not  affect 
the  authority  of  the  "  state,  nor   is   it   one 
which  can  be  brought  under  the  cognizance 
of  the  courts  of  the  United  States."    So,  in 
Locke's  Appeal,  72  Pa.  401,  13  Am.  Rep. 
716,  it  is   said:     TFhe   legislature   cannot 
delegate  its  power  to  make  a  law,  but  it  can 
make  a  law  to  delegate  a  power  to  deter- 
mine some  fact  or    state    of    things    upon 
which  the  law  makes  or  intends  to  make  its 
own  action  depend.    To  deny  this  would  be 
to  stop  the  wheels   of  government.    Here 
are  many  things  upon  which  wise  and  useful 
legislation  must   depend    which   cannot   be 
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therefore  be  a  subject  of  inquiry  and  deter- 
mination outside  of  the  halls  of  legislation. 
•  .  .  If  the  power  to  determine  the  ex- 
pediency or  necessity  of  granting  licenses 
to  sell  liquors  in  a  municipal  division  can 
be  committed  to  a  commission,  a  council,  or 
a  court, — which  no  one  can  dispute, — why 
cannot  the  people  themselves  be  authorized 
to  determine  the  same  thing  T  If  a  deter- 
mining .  power  cannot  be  delegated,  then 
there  can  be  no  power  delegated  to  city  coun- 
cils, commissioners,  and  the  like,  to  pass  or- 
dinances, by-laws,  and  resolutions  in  the 
nature  of  laws,  binding  and  affecting  both 
the  persons  and  property  of  the  citizens.  If 
a  determining  power  cannot  be  conferred  by 
law,  there  can  be  no  law  that  is  not  abso- 
lute, unconditioned,  and  peremptory;  and 
nothing  which  is  unknown,  uncertain,  and 
contingent  can  be  the  subject  of  law."  In 
State  v.  Barringer,  110  N.  G.  525,  14  S.  E. 
781,  it  was  held  that  a  law  which  prohibits 
the  manufacture  of  spirituous  liquors  with- 
in 3  miles  of  the  orphans'  home,  near  Bar- 
ium Springs,  in  that  state,  without  the  writ- 
ten permission  of  the  superintendent  of  the 
home,  was  a  constitutional  exercise  of  the 
power  of  police  regulations.  The  discretion 
vested  in  the  state  auditor  is  not  arbitrary. 
He  is  by  law  made  the  state's  agent,  and  is 
bound  to  exercise  the  discretion  vested  in 
him  fairly  and  impartially,  for  the  just  pur- 
pose of  carrying  out  the  intention  of  the  law. 
It  is  frequently  the  case  that  statutes  re- 
quire particular  things  to  be  done  to  make 
that  legal  which  would  otherwise  be  illegal, 
which  depend  upon  the  judgment  and  dis- 
cretion of  a  designated  agent,  officer,  or  per- 
son; and  under  such  circumstances  the  dis- 
cretion is  not  arbitrary,  but  is  lawful,  when 
lawfully  exercised.  Statutes  and  ordi- 
nances have  been  sustained  forbidding  ora- 
tions, etc.,  in  a  park  without  the  prior  con- 
sent of  the  park  commissioners  {Com.  v. 
Abraham*,  156  Mass.  57,  30  N.  E.  79),  or 
upon  the  common  or  other  grounds  in  the 
absence  of  the  permission  of  the  city  com- 
mittee (Com.  v.  Davis,  140  Mass.  485,  4  N. 
E.  577 ) ;  prohibiting  the  occupancy  of  a 
place  on  the  street  for  a  stand  in  the  absence 
of  permission  of  the  clerk  of  Faneuil  Hall 
Market  {Re  Nightingale,  11  Pick.  168); 
prohibiting  the  keeping  of  swine  without  a 
permit  in  writing  from  the  board  of  health 
(Quincy  v.  Kennard,  151  Mass.  563,  24  N. 
E.  860) ;  forbidding  the  erection  of  wooden 
buildings  without  the  permit  of  the  commis- 
sioners of  the  town,  through  their  clerk 
(East on  Comrs.  v.  Covey,  74  Md.  262,22  Atl. 
266) ;  and  forbidding  the  beating  of  drums 
in  the  traveled  streets  of  a  city  without  the 
permission  of  the  president  of  the  board  of 
trustees  of  the  municipality  (Re  Flaherty, 
105  Gal.  558,  27  L.  R.  A.  529,  38  Pac  981). 
In  all  of  these  cases,  and  numerous  others 
that  might  be  cited,  the  power  to  grant  per- 
mission (in  other  words,  a  license)  was 
vested  in  some  particular  person  or  persons, 
committee  or  officers;  and  in  none  of  them 
was  it  held  that  the  power  to  do  so  was  a 
delegation  of  legislative  power.  Our  conclu-  < 
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sion  is  that  the  act  is  not  violative  of  §  1, 
art.  4,  of  the  state  Constitution. 

A  further  contention  is  that  the   law  in 
question  violates  §  53,  art.  4,  of   the  state 
Constitution,  which  provides  that  the  "gen- 
eral assembly  shall  not  pass  any  local  or 
special  law,"  in  that  it  grants  to  corpora- 
tions and  individuals   special   or   exclusive 
rights  and  immunities.    State  v.  Walsh,  136 
Mo.  400,  35  L.  R.  A.  231,  37  S.  W.  1112,  and 
State  v.  Thomas,  138  Mo.  100,  39  S.  W.  481, 
are  relied  upon  as  supporting  these  conten- 
tions.   In  Walsh's  Case  an  act  of  the  legis- 
lature (Laws  1895,  p.  150)  was  held  to  be 
a  special  law,  and  void  under  S  53,  supra, 
upon  the  ground  that  "it  takes  bookmakers, 
pool  sellers  and  betmongers"  as  a  class,  and 
divides  them  into  two  portions,  one  of  which, 
to  wit,  that  portion  which  assembles  "on  the 
premises  or  within  the  limits  or  inclosure 
of  a  regular  race  course,"  it  renders  immune 
from  punishment,  while  another  portion  of 
the  same  genus,  bookmaker,  pool  seller,  or 
betmonger,  who  pursue  their  avocation  out- 
side or  immediately  outside  of  the  sacred 
precincts  of  "a  regular  race  course,"  is  sub- 
ject to  fine  and  imprisonment.    In  Thomas's 
Case,  Walsh's  Case  was  approved,   and   it 
was  held  that  the  act  of  1891  (Laws  1891, 
p.  122),  which  prohibits  the  selling  of  bets, 
"upon  the  result  of   any   trial   or    contest 
which  is  to  take  place  beyond  the  limits  of 
this  state,"  but  exempts  by  implication  all 
persons  who  make  such  wagers  on  "contests 
which  are  to  take  place  within  this  state," 
is  a  special  law,  and  in  conflict  with  §  53, 
supra,  and  that  the  act  is  a  special  law  and 
void  for  the  further  reason  that  it  separates 
offenders  who  gamble  on    events    to    occur 
outside  of  this  state  from  those  who  do  the 
spme  things  as  to  events  occurring  within 
this  state, — prescribes  punishment  for  the 
former  and  protection  to  the  latter, — thus 
dividing  natural  classes  into  two  portions, 
making  two  classes  out   of   one,  and   arbi- 
trarily enacts  different  rules  for  the  govern- 
ment of  each.    The    act    passed    upon    in 
Thomas's  Case  made  it  a  criminal  offense  to 
wager  upon  horse  races  to  take  place  out  of 
this  state,    while    wagering    upon    similar 
races  to  occur  in  this  state  was  exempt;  and 
it  was  correctly  held  that  the  law  was  spe- 
cial, and  therefore  void.    The  act  adjudi- 
cated upon  in  the  Walsh  Case  (Laws  1895, 
p.  150)  provides  "that  any  person  who  keeps 
any  room,  shed,  tenement,   tent,    booth    or 
building,  or  any  part   thereof,   within   this 
state,  and  who  occupies  same  with  any  book, 
instrument,  or  device  for  the  purpose  of  re- 
cording or  registering  bets  or  wagers,  or  sell- 
ing pools  upon  the  result  of  any  trial  or  con- 
test of  skill,  speed,  or  power  of  endurance 
of  man  or  beast,  which  is  to  be  made  or  to 
take  place  within  or  without  this  state,  or 
any  person  who  records  or  registers  bets  or 
wagers,  or  sells  pools  upon  the  result  of  any 
trial  or  contest  of  skill,  speed,  or  power  of 
endurance  of  man  or  beast,  which  is  to  be 
made  or  take  place  within  or  without  this 
state;  or,  being  the  owner,  lessee,  or  occu- 
pant of  any    room,    tenement,    shed,    tent, 
booth   or   building,    or   any   part   thereof, 
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knowingly  permit  the  same  to  be  used  or  oc- 
cupied for  any  of  the  purposes  hereinabove 
eet  forth,  or  therein  keeps,  exhibits,  or  em- 
ploys any  device  or  apparatus  for  the  pur- 
pose of  recording  or  registering  such  bets 
or  wagers  or  selling  of  pools  as  are  herein- 
above set  forth,  or  becomes  the  custodian  or 
depositary  for  hire  or  privilege  of  any 
money,  property,  or  thing  of  value  which  is 
staked,  wagered,  or  pledged  contrary  to  the 
provisions  of  this  act,  shall  be  guilty  of  a 
misdemeanor,  and  on  conviction  shall  be 
punished  by  imprisonment  in  the  county  jail 
tor  a  term  of  not  less  than  six  months  or 
more  than  one  year,  and  by  a  fine  of  not 
less  than  $1,000,  or  by  both  such  fine  and 
imprisonment:  provided,  that  nothing  in 
this  act  shall  be  so  construed  as  to  prohibit 
or  make  it  unlawful  for  any  person  to  en- 
gage in  or  register  bets  and  wagers,  make 
books,  sell  pools  or  bet  upon  any  trial  or 
contest  of  speed  of  a  horse,  or  between 
horses,  on  the  premises  or  within  the  limits 
or  inclosure  of  a  regular  racecourse  on  which 
such  contest  of  speed  is  had,  and  at  and 
prior  to  the  time  thereof:  provided,  that  it 
shall  be  unlawful  to  make  and  sell  said  pools 
or  book-bets  to  minors;  and  any  person 
selling  said  pools  and  book-bets  to  any 
minor  shall  be  deemed  guilty  of  a  misde- 
meanor, and,  upon  conviction,  shall  be  pun- 
ished by  imprisonment  in  the  county  jail 
for  a  term  of  not  less  than  three  months  or 
more  than  one  year,  and  by  a  fine  of  not 
less  than  $500."  Now,  the  only  material 
difference  between  the  act  of  1895,  passed 
upon  and  held  to  be  invalid  in  the  Walsh 
Case,  and  the  act  in  question  in  this  case 
(Laws  1807,  p.  100),  is  that  under  this  act 
bookmaking  and  pool  selling  are  prohibited 
at  all  places  except  upon  race  courses  and 
fair  grounds  where  the  races  are  to  be  run, 
and  then  only  upon  the  procurement  of  a  li- 
cense from  the  state  auditor  by  any  person 
who  desires  to  engage  in  such  business, 
while  no  license  is  provided  for  by  the  act 
of  1895.  Gaming,  sales  of  intoxicating  li- 
quors, houses  of  prostitution,  and  any  prac- 
tice which  tends  to  demoralize,  weaken,  and 
corrupt  the  morals,  may  be  regulated  by  the 
state,  and  confined  to  certain  localities,  or 
prohibited  altogether,  under  its  police  pow- 
ers, without  infringing  upon  the  inherent 
rights  of  any  of  its  citizens.  "And  unless 
it  clearly  appears  that  a  statute  or  ordi- 
nance ostensibly  enacted  for  this  purpose 
has  no  real  or  substantial  relation  to  these 
objects,  and  that  the  fundamental  rights  of 
the  citizens  are  assailed  under  the  guise  of 
a  police  regulation,  the  action  of  that  de- 
partment is  conclusive."  Em  parte  Tut  tie, 
91  Cal.  589,  27  Pac.  933.  The  sale  of  in- 
toxicating liquors  by  retail  is  permitted  in 
this  state  only  under  a  license  for  that  pur- 
pose,— the  business  to  be  conducted  at  some 
particular  building, — and  the  power  of  the 
legislature  to  thus  regulate  its  sale  has 
never  been  called  in  question.  So  it  was 
held  by  this  court  that  a  city  ordinance  li- 
censing bawdy  houses  in  the  city  of  St.  Louis 
was  valid,  under  its  charter.  State  v. 
Clarke,  54  Mo.  17,  14  Am.  Rep.  471;  State 
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v.  Debar,  58  Mo.  395.    In  Ex  parte  Tuttle, 
91  Cal.  589,  27  Pac.  933,  an  ordinance  of  the 
city  of  San  Francisco  prohibiting  the  sell- 
ing of  pools  on  horse  races,  except  within 
the  inclosure  of  a  race  track  where  the  race 
is  to  be  run,  is  a  valid  police  regulation,  not 
in  conflict  with    the   Constitution   of   that 
state,  and  not  void  because   its   incidental 
effect  may  be  to  confer  a  special  privilege  or 
benefit  upon  those  who  own  or  control  the 
race  courses,  by  giving  them  the  exclusive 
right  to  carry  on  the  business,  or  of  selling 
to  others  the  privilege  of  the  pool  selling.  It 
was   held   in   Brennan  v.   Brighton   Beach 
Racing  Aeeo.  56  Hun,  188,  9  N.  Y.  Supp. 
220,  that  by  the  laws  of  New  York  taxing 
race  associations  on  their  receipts,  and  de- 
claring that  such  racing  and  pool  selling  in 
the  state  shall  be  confined  to  the  period  be- 
tween the  15  th  day  of  May  and  the  15th  day 
of  October  in  each  year,  and  all  pool  selling 
shall  be  confined  to  the  tracks   where   the 
races  take  place,  and  the  days  when  they 
take  place,  it  was  the  intention  of  the  leg- 
islature to  sanction  pool  selling  at  the  times 
and  places  fixed  by  the  statute,  and  that  a 
purchaser  of  a  pool  ticket  at  such  a  time 
and  place  may  sue  for  his  share  in  the  pooL 
In  Debardelaben  v.  State,  99  Tenn.  649,  42 
S.  W.  684,  the   defendant   was   tried,    con- 
victed, and  fined  for  betting  upon  a  horse 
race    while   without   the   inclosure   within 
which  the  race  was  run,  and  appealed.  The 
law  under  which  the  conviction  was  had  pro- 
vides, among  other  things,  that  "horse  rac- 
ing, without  regard  to  the  distance   which 
may  be  run,  trotted,  or   paced,   where   the 
same  is  run,  trotted,  or  paced  upon  a  race 
track,  or  path  made  or  kept  for  the  purpose, 
and  inclosed  by  a  substantial  fence,     .    .    . 
but  it  shall  be  unlawful  gaming  to  bet  or 
wager  in  any  way  upon  any  horse  race,  un- 
less the  race  track  upon  which  the  race  is 
run,  trotted,  or  paced  be  inclosed  by  a  sub- 
stantial fence,  and  the  bet  or  wager  be  made 
within  said  inclosure,  upon  a  race  to  be  run, 
trotted,  or  paced    within    said    inclosure." 
Held,  that  horse  racing  is  indictable  as  gam- 
ing under  the  laws  of  the  state  of  Tennessee, 
unless  the  race  is  run  within  a  substantial 
inclosure,  and  the   bet   made   therein,  and 
that  the  statute  is  not  vicious  class  legisla- 
tion; that  the  class  legislation  is  not  arbi- 
trary or  capricious,  as  the  law  embraces  all 
persons,  and  affects  alike  all    who   are  or 
choose  to  place  themselves  within  its  reach. 
So  in  the  case  at  bar  the  law  embraces  all 
persons  alike  who  choose  to  place  themselves 
within  its  reach,  and  is  not,  therefore,  vi- 
cious class  legislation,  either  as  to  persons 
or  place.    And  if  bawdy  houses,  the  sale  by 
retail  of  intoxicating  liquors,  and  gambling 
may  be  licensed  by  the  state,  in  the  exercise 
of  its  police  powers,  to  be  conducted  by  cer- 
tain persons  at  specified   places,    and   pro- 
hibited at  all  others,   in   regard   to    which 
there  can  be  no  question,  for  the  same  rea- 
sons it  must  follow  that  the  act  of  1897,  in 
declaring    betting  on    horse    racing    to   be 
gambling,  and  in  authorizing  it,  and  tht  li- 
censing of  bookmaking  and  pool  selling  to  be 
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•carried  on  at  certain  race  courses!  and  in 
prohibiting  it  at  all  other  places,  is  a  legit- 
imate exercise  of  the  police  power  of  the 
state.  The  act  is  not  in  any  way  in  conflict 
with  |  1,  art.  14,  of  the  Amendments  to  the 
■Constitution  of  the  United  States. 


Our  conclusion  is  that  the  law  is  valid, 
and  that  the  judgment  should  be  affirmed. 

It  is  so  ordered. 

All  concur. 


NEW  HAMPSHIRE  SUPREME  COURT. 


Elmer  J.  WHEELER 
v. 

GRAND   TRUNK   RAILWAY    COMPANY 

OF  CANADA. 

{••••••••N.  tt.«  •••••••  f 

I.  A  railroad  company  i»  llabla  for  la- 
Juries  to  a  drnnkcn  pMtencer  caused 
by  his  fall  from  the  door  of  a  baggage  car, 
near  which  he  was  permitted  to  dance  and 
stagger.  If,  by  exercising  the  care  the  situa- 
tion required,  It  could  have  prevented  the  In- 
jury, and  the  passenger  could  not  avoid  it, 
although  his  Inability  resulted  from  his  vol- 
untary Intoxication. 

3ft.  The  Jury  must  determine  whether 
or  not  a  railroad  company  eonld  have 
prevented  a  drunken  passenger  staggering 
and  dancing  between  the  open  doors  of  a  bag- 
gage car  without  capacity  to  appreciate  the 
danger,  from  falling  out  and  being  Injured. 

3.  Whether  or  not  the  measure  of  earo 
which  a  railroad  company  owed  to  a 
drunken  passenger  dancing  and  staggering 
between  the  open  doors  of  the  baggage  car 
was  such  that  by  its  exercise  he  could  have 
been  prevented  from  falling  out  to  his  Injury 
Is  a  question  for  the  jury. 

A.  That  Incapacity  of  a  passenger  Is 
caused  by  his  voluntary  Intoxication 
will  not  absolve  the  carrier,  upon  discovering 
It,  from  using  due  care  to  prevent  his  being 
injured  because  he  has  placed  himself  in  a 
dangerous  position  without  ability  to  care 
for  himself. 

**•  A  fencral  exception  to  the  court's 
charge  to  the  jury  is  unavailing  without  a 
specification  calling  the  attention  of  the  court 
to  the  particular  error  that  it  may  be  cor- 
rected. 

6.  A  railroad  company  Is  chargeable 
with  the  knowledge  of  Its  conductor  and  bag- 
gageman as  to  the  helpless  condition  of  a 
passenger  riding  In  the  baggage  car. 

T.  When  proper  Instructions  are  »*iven 
it  Is  no  ground  of  exception  that  they  are 
not  given  in  the  form  requested. 

«.  A  requested  Instruction  not  true  In 
Its  application  to  the  case  on  trial 
should  not  be  given,  although  stating  a  prop- 
osition true  in  general. 

II.  The  failure  to  exercise  due  care  for 
the  protection  of  a  drunken  passen- 
ger  on  the  part  of  a  carrier  having  knowl- 
edge of  his  Inability   to  realize  the  danger 


from  an  exposed  position  which  he  has  as- 
sumed, and  not  the  passenger's  incapacity 
which  results  from  his  voluntary  Intoxica- 
tion, nor  his  placing  himself  in  such  posi- 
tion, is  the  legal  cause  of  his  falling  from  the 
train  and  being  Injured. 

10.  The  rule  of  contributory  negli- 
gence does  not  apply  to  an  Injury  to  a 
drunken  passenger  by  falling  from  a  train 
while  staggering  and  dancing  between  the 
open  doors  of  the  baggage  car,  where,  with 
knowledge  on  the  part  of  the  carrier  of  his 
inability  to  realize  his  danger  and  to  care 
for  himself,  It  makes  no  effort  to  protect  him 
from  Injury. 

11.  Whether  or  not  the  Intoxication 
of  a  passenger  renders  him  incapable  of 
understanding  the  danger  of  a  position  which 
he  has  assumed,  or  of  protecting  himself  from 
its  hazards,  although  he  Is  able  to  talk, 
laugh,  sing  and  dance  about,  Is  a  question  for 
the  jury. 

13.  The  duty  of  a  railroad  company 
may  be  found  by  the  jury  to  Include  the  doing 
of  something  to  prevent  Injury  to  a  drunken 
passenger  who  is  in  a  dangerous  position, 
the  danger  of  which  It  knows  he  Is  Ignorant 
of  and  powerless  to  avoid. 

13.  The  duty  of  a  carrier  to  protect  an 
Intoxicated  passensjer  front  falling 
from  an  exposed  position  on  the  cars  Is  not 
changed  by  the  fact  that  the  Intoxication  is 
in  violation  of  a  statute. 

(March  15,  1001.) 

EXCEPTIONS  by  defendant  to  rulings  of 
the  Coos  County  Court  made  during  the 
trial  of  an  action  brought  to  recover  dam- 
ages for  personal  injuries  alleged  to  have 
been  caused  by  defendant's  negligence,  which 
resulted  in  a  verdict  in  plaintiff's  favor. 
Overruled. 

Plaintiff  boarded  defendant's  train  in  an 
intoxicated  condition,  and  entered  the  bag- 
gage car  to  ride  there.  While  the  train  was 
in  motion  at  the  rate  of  40  or  50  miles  an 
hour  he  danced,  staggered,  and  moved  about 
in  the  car,  the  side  doors  of  which  were  open. 
A  lurch  of  the  train  caused  him  to  fall  from 
one  of  the  open  doors,  whereby  he  received 
the  injury  complained  of. 

Messrs.  C.  A.  Hight,  L.  L.  Hight,  and 
Chamberlin  A  Rich,  for  defendant: 

The  plaintiff  was  in  law  guilty  of  negli- 


Notb. — For  cases  in  this  series  as  to  duty  of 
carrier  to  intoxicated  passenger  generally,  see 
Missouri  P.  R.  Co.  v.  Evans  (Tex.)  1  L.  R.  A. 
476 ;  Cincinnati,  I.  St.  L.  ft  C.  R.  Co.  v.  Cooper 
(Ind.)  6  L.  R.  A.  241 ;  and  Fisher  v.  West  Vir- 
ginia ft  P.  R.  Co.  (W.  Va.)  23  L.  R.  A.  758,  and 
33  L.  R.  A.  69. 

As  to  liabllty  for  exposure  of  drunken  person 
to  danger  by  expulsion  from  op*?  ass  «**«  to 
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Roseman  v.  Carolina  C.  R.  Co.  (N.  C.)  19  L.  R. 
A.  327  ;  Louisville  &  N.  R.  Co.  v.  Johnson  (Ala.) 
31  L.  R.  A.  372;  Haug  v.  Great  Northern  R.  Co. 
(N.  D.)  42  L.  R.  A.  664 ;  and  Waldron  v.  Louis- 
ville ft  N.  R.  Co.  (Ky.)  ante,  919. 

For  intoxication  as  affecting  negligence  of 
passenger,  see  note  to  Kingston  v.  Ft.  Wayne  *) 
K.  R.  Co.  (Mich.)  40  L.  R.  A.  on  page  134. 
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gence.  Hip  inexcusable  negligence  contrib- 
uted to  and  was  the  proximate  cause  of  his 
injury. 

Messrs.  Crawford  D.  Henlng  and 
Albert  8.  Twitehell  for  plaintiff. 

Parsons,  J.,  delivered  the  opinion  of  the 
court: 

If  the  position  occupied  by  the  plaintiff  at 
the  time  of  his  injury  was  dangerous  to 
one  in  full  control  of  his  bodily  powers,  or 
dangerous  to  the  plaintiff  only  because  of 
his  lack  of  such  control,  the  plaintiff's  own 
act  produced  the  dangerous  situation  from 
which  his  injury  resulted.  If  his  failure  to 
exercise  the  care  of  a  person  of  ordinary 
prudence  placed  him  in  this  situation,  dan- 
gerous to  him  on  either  ground,  the  fact  of 
his  intoxication  would  not  excuse  him.  If 
his  act  would  have  been  negligence  in  a 
sober  man,  he  was  none  the  less  guilty  of 
negligence  if  intoxicated.  For  an  injury  re- 
sulting from  prior  or  concurrent  negligence 
of  the  defendants,  to  which  his  negligence 
contributed,  he  could  not  recover.  But  if 
the  defendants,  with  knowledge  of  the  plain- 
tiff's danger,  in  the  performance  of  the  duty 
owed  by  them  could  have  prevented  the  in- 

i'ury,  they  were  bound  to  do  so;  and  their 
reach  of  duty  would  be  the.  legal  cause  of 
the  injury,  unless  at  the  time  of  the  injury 
the  plaintiff,  by  the  exercise  of  due  care, 
could  have  avoided  it.  If  the  plaintiff  could 
not  have  prevented  the  injury  to  himself, 
and  the  defendants  could,  by  the  care  the 
situation  required  of  them,  they  are  liable 
if  they  did  not,  although  the  plaintiff's  in- 
ability resulted  from  his  prior  negligence  or 
intoxication.  "If  due  care  on  the  part  of 
either  at  the  time  of  the  injury  would  pre- 
vent it,  the  antecedent  negligence  of  one  or 
both  parties  is  immaterial,  except  it  may  be 
as  one  of  the  circumstances  by  which  the 
requisite  measure  of  care  is  to  be  determined. 
In  such  a  case  the  law  deals  with  their  be- 
havior in  the  situation  in  which  it  finds 
them  at  the  time  the  mischief  is  done,  re- 
gardless of  their  prior  misconduct.  The 
latter  ...  is  the  cause  of  the  danger; 
the  former  is  the  cause  of  the  injury." 
Nashua  Iron  <£  Steel  Co.  v.  Worcester  &  N. 
R.  Co.  62  N.  H.  159,  164;  Inland  A  Seaboard 
Coastina  Co.  v.  ToUon,  139  U.  S.  551,  558,  35 
L.  ed.  270,  272,  11  Sup.  Ct.  Rep.  653;  Grand 
Trunk  R.  Co.  v.  Ives,  144  U.  S.  408,  429,  36 
L.  ed.  485,  493,  12  Sup.  Ct.  Rep.  679 ;  State 
v.  Manchester  &  L.  R.  Co.  52  N.  H.  528,  537 ; 
Brember  v.  Jones,  67  N.  H.  374,  26  L.  R.  A. 
408,  30  Ml.  411;  1  Shearm.  &  Redf.  Neg. 
fiS  99,  100;  Cooley,  Torts,  674;  Pierce,  Rail- 
roads, 374.  The  plaintiff  was  not  a  trespass- 
er to  whom  the  defendants  owed  no  duty 
except  not  actively  to  injuro  him.  Buck 
v.  Armory  Mfg.  Co.  69  N.  H.  257,  44  Atl. 
809.  If  he  were,  in  spite  of  his  prior  mis- 
conduct the  defendants  would  be  liable  for 
negligently  running  upon  him.  Edgerly  v. 
Union  Street  R.  Co.  67  N.  H.  312,  36  Atl. 
558.  He  was  the  defendants'  passenger. 
Upon  them  was  imposed  the  duty  of  carry- 
ing him  safely,  so  far  as  it  could  be  done  by 
the  exercise  of  the  care  demanded  by  the  cir- 
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cumstances.    Taylor  v.  Qrand  Trunk  R.  Co. 
48  N.  IT.  304,  2  Am.  Rep.  229.     Whether  the 
defendants,  knowing  the  plaintiff's  danger- 
ous position,  and  his  incapacity  to  protect 
himself  or  to  appreciate  the  danger,  could 
have  prevented  the  injury,  is  a  question  of 
fact.    Whether,    under    the    circumstances, 
the  care  which  the  defendants    owed    the 
plaintiff  was  such  that,  by  its  exercise,  the 
injury  would  have  been  prevented,  was  also 
a  question  for  the  jury.    Monroe  v.  Con- 
necticut River  Lumber  Co.  68  N.  H.  89,  93, 
39  Atl.  1019.    The  defendants'  answer  is  that 
the  plaintiff's  incapacity  was  produced  by 
his  voluntary  intoxication.     But,  if  it  were 
established    that  the  plaintiff's   incapacity 
and  irresponsibility  were  known  to  the  de- 
fendants, the  cause  of  his  condition  is  en- 
tirely immaterial.    Intoxication  will  not  of 
iteelf  prevent  a  recovery.     It  will  not  excuse 
the  plaintiff's  nonexercise  of  care,  and  will 
not  prevent  his  recovery  if  he  exercised  such 
care  as  the  law  required.    Maguire  v.  Mid- 
dlesex R.  Co.  115  Mass.  239;  Alger  v.  Lowell, 
3  Allen,  402;  Kean  v.  Baltimore  d  0.  R,  Co. 
61  Md.  154;  Cincinnati,  I.  St.  L.  <£  C.  R. 
Co.  v.  Cooper,  120  Ind.  469,  6L.R.A.  241, 
22  N.  E.  340;    Wood,  Railroads,   |    319a; 
Beach,  Contrib.  Neg.  §   146;   1  Shearm.  & 
Redf.  Neg.  §§  03,  94;  Pierce,  Railroads,  295; 
2  Jaggard,  Torts,  1091;  Buswell,  Personal 
Injuries.  §  147.    The  declaration  alleged  the 
plaintiff's  incapacity  to  care  for  himself,  the 
defendants'  knowledge  of  that  fact  and  of 
the  dangerous  position  he  was  in,  their  abil- 
ity to  prevent  the  injury  by  due  care,  and 
their  failure  to  do  so,  and  that  the  plaintiff's 
injury  was  due  to  the  defendants'  breach  of 
duty.    These  facts  constituted  a  cause  of  ac- 
tion, and  the  demurrer  was  properly  over- 
ruled.   It  was  conceded  on  argument  that 
the  formal  allegation  of  the  plaintiff's  due 
care  or  absence  of  fault  was  unnecessary. 
Upon  the  questions  of  fact  presented  to  the 
jury  there  was  evidence  tending  more  or  less 
strongly  in  favor  of  the  plaintiff's  conten- 
tions.   The  motion  for  a  verdict  was  prop- 
erly denied.    The  general  exception  to  the 
charge  is  unavailing  without  a  specification 
calling  the  attention  of  the  court  to  the  par- 
ticular error,  that  it  may  be  corrected.    Em- 
ery v.  Boston  &  M.  R.  Co.  67  N.  H.  434,  36 
Atl.  367.    A  special  exception  was  taken  to 
the   instruction  that  the  defendants  were 
chargeable  with  the  knowledge  of  their  con- 
ductor and  baggage  man.    The  defendants,  a 
corporation,  could  act  only  through  agents 
and   servants,   and   the  individuals   named 
were  in  charge  of  its  business  on  this  occa- 
sion.   The  conductor  was  in  charge  of  the 
train,  and  the  baggage  man  of  the  car  in 
which  the  injury  happened.    The  instruction 
was  proper. 

The  defendants  requested  the  court  to  in- 
struct the  jury  that  if  they  found  "that  the 
plaintiff  himself  was  negligent,  and  that  his 
negligence  materially  contributed  to  produce 
the  injury  complained  of,  he  cannot  recover." 
This  request  was  repeated  in  various  forms 
involving  the  same  principle  of  law.  The  in- 
struction was  not  given  in  the  form  re- 
quested.   The   instruction    asked   correctly 
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states  an  elementary  legal  proposition,  and 
the  question  is  whether  the  rule  asked  for 
was  in  substance,  so  far  as  it  was  applicable 
to  the  evidence,  included  in  the  instructions 
£iven.  We  think  that  it  was.  When  proper 
instructions  are  given,  it  is  no  ground  of 
exception  that  they  are  not  given  in  the  form 
requested.  Walker  v.  Walker,  64  N.  H.  55, 
6  Atl.  460.  If  a  request  to  charge  the  jury 
states  a  proposition  true  in  general,  but  not 
so  in  its  application  to  the  case  on  trial,  the 
instruction  should  not  be  given.  Athei'ton 
v.  Tilton,  44  N.  H.  452,  456 ;  Clark  v.  Wood, 
54  N.  H.  447,  453.  The  contentions  of  the 
defendants  are:  (1)  That  such  contribu- 
tory negligence  conclusively  appears  upon 
the  evidence;  and  (2)  if  this  contention  is 
not  sustained,  that  the  specific  instruction 
requested  should  have  been  given.  It  may 
be  assumed  that  the  plaintiff  was  negligent 
«nd  careless  in  boarding  the  defendants' 
train  in  his  intoxicated  condition,  and  in  oc- 
cupying, in  that  condition,  up  to  the  moment 
of  the  accident,  the  exposed  position  which 
he  did  in  the  baggage  car.  This  appears  to 
have  been  conceded  at  the  trial.  The  ques- 
tion is,  Did  this  negligence,  in  a  legal  sense, 
contribute  to  the  injury?  If  it  did,  the  de- 
fendants are  entitled  to  a  verdict  The  jury 
were  instructed  in  part  as  follows:  "In 
this  case  the  plaintiff  must  show  you  that 
he  was  so  much  under  the  influence  of  liquor 
or  so  drunk  at  the  time  the  accident  hap- 
pened that  he  was  irresponsible,  or  incapable 
of  taking  care  of  himself  under  the  circum- 
stances in  which  he  was  placed;  that  the 
defendants  knew  of  his  condition  at  the  time 
the  accident  happened;  and  that,  after  they 
knew  of  the  plaintiff's  condition  and  his  dan- 

§er,  they  could  have  prevented  the  accident 
y  the  exercise  of  due  care.  If  the  plaintiff 
fails  to  satisfy  you  of  any  of  these  facts, 
his  case  falls.  When  a  man  in  his  senses 
exposes  himself  voluntarily  to  apparent  dan- 
ger, he  is  not  in  the  exercise  of  that  care 
which  the  law  makes  it  the  duty  of  every 
man  to  take  to  prevent  injury  to  himself; 
and  drunkenness  will  not  relieve  the  plaintiff 
from  the  exercise  of  the  care  required  of  peo- 
ple in  general.  But,  while  drunkenness  will 
not  excuse  the  exercise  of  due  care  on  the 
plaintiff's  part,  still,  if  the  plaintiff  was 
so  completely  under  the  influence  of  liquor 
or  so  drunk  at  the  very  time  of  the  accident 
that  he  was  irresponsible,  or  incapable  of 
taking  care  of  himself,  and  the  defendants 
knew  of  his  condition  and  danger  in  time  to 
prevent  the  accident,  and  did  not  use  due 
care  to  prevent  it,  they  were  in  fault.  .  .  . 
In  this  case,  while  the  defendants  were  not 
under  obligation  to  accept  the  plaintiff  as 
a  passenger  in  the  condition  he  tells  you  he 
was,  still,  if  they  did  accept  him  when  they 
knew  he  was  so  much  under  the  influence  of 
liquor  that  he  was  irresponsible,  or  incapable 
of  taking  care  of  himself,  under  the  circum- 
stances in  which  he  was  placed,  or  if  they 
permitted  him  to  remain  on  their  train  after 
they  became  aware  of  his  condition,  it  was 
their  duty  to  use  due  care  to  prevent  injury 
to  him;  and  due  care  would  be  the  exercise 
of  such  care  as  a  reasonably  prudent  man 
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would  exercise,  situated  in  precisely  similar 
circumstances  as  the  facts  snow  you  existed 
at  the  time  of  this  accident.     In  this  case,  if 
the  defendants  knew  the  plaintiff's  condition, 
and  could  have  prevented  the  accident  by 
the  exercise  of  due  care,  they  are  in  fault; 
but  if  the  defendants,  after  they  knew  of  the 
plaintiff's    coudition,    could   not   have   pre- 
vented the  accident  by  due  care,  they  are 
not  in  fault.    This  is  predicated  on  the  fact 
that  you  find  that  the  plaintiff  was  so  much 
under  the  influence  of  liquor  that  he  was 
irresponsible,  or    incapable    of   taking  care 
of  himself."    These  instructions  clearly  and 
forcibly  stated  the  rights  and  duties  of  the 
parties,  and  the   legal   principles   involved 
were  repeatedly  impressed  upon  the  atten- 
tion of  the  jury.    The  instructions  assume, 
In  effect,  the  plaintiff's  guilt  of  contributory 
negligence  in  occupying  the  position  he  did 
at  the  time  of  the  accident;  for  the  jury  were 
told  that  the  plaintiff  must  fail  unless  at  the 
time  of  the  accident  he  was  incapable  of  tak- 
ing care.    What  was  said  includes  the  in- 
struction requested,  and  more;  for  the  re- 
quest left,it  to  the  jury  to  say  whether,  bv 
the  exercise  of  care  at  the  time  of  the  acci- 
dent, the  plaintiff  could  have  avoided  the  in- 
jury, while  the  charge  assumed  that  by  the 
exercise  of  care  at  time  he  could  have  avoided 
the  injury,  because  the  jury  were  told  that 
he  could   not  recover  unless   incapable  of 
care.    Hence  the  charge  was  more  favorable 
to  the  defendants  than  the  requested  in- 
struction.   It    included    that    and     more. 
Whether  the  charge  is  correct  in  assuming 
that  a  sober  passenger,  who  stands  in  an 
open  baggage  car,  and  does  not  keep  himself 
from  being  thrown  out  by  the  lurch  of  the 
train,  is  guilty  of  contributory  negligence 
under  all  circumstances,  we  need  not  inquire, 
because  the  defendants  cannot  complain  of 
an  error  in  their  favor.    Mandigo  v.  Bealey, 
69  N.  H.  94,  96,  45  Atl.  318.     The  question  in 
the  case  is:     Was  the  plaintiff's  negligent 
conduct  in  becoming  intoxicated,  and  placing 
himself    while    intoxicated    in    a    position 
where,  by  reason  of  his  intoxication,  he  was 
incapable  of  preventing  injury  to  himself, 
the  legal  cause  of  the  injury?    It  must  be 
conceded  that  the  defendants  were  bound  to 
exercise  care  for  the  plaintiff's  safety,  hav- 
ing accepted  him  as  a  passenger.    If,  in  a 
given  situation,  they  could,  by  the  exercise 
of  the  care  demanded  by  the  situation,  save 
him  from  harm,  which  by  like  care  he  could 
not    avoid,    they    are  liable.    One    element 
requisite  to  the  determination  of  the  care  re- 
quired is  the  knowledge  of  the  danger  pos- 
sessed by  each  party.    The  plaintiff's  intoxi- 
cation may  be  laid  entirely  out  of  the  case, 
except  upon  that  question.    Take  the  case 
of  a  sober  passenger  standing  between  the 
open  doors  of  a  car,  or  dancing  about  in  the 
car,  who  does  not  know  that  what  he  is  do- 
ing is  attended  with  danger,  while  the  rail- 
road officials  standing  by  know  both   the 
danger  and  the  passenger's  ignorance  of  it. 
It  was  decided  in  1808,  in  Dudley  v.  Smith, 
1  Campb.  167,  that  the  driver  of  a  stage 
coach,  before  passing  through  any  place  that 
is  dangerous,  is  bound  to  inform  the  passen- 
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gers  of  the  full  extent  of  the  danger;  and  if 
he  proceeds  without  giving  them  this  infor- 
mation the  proprietor  is  liable  for  any  in- 
i'ury  which  they  may  suffer  which  they  might 
Lave  escaped  by  alighting.  The  failure  of 
the  railroad  employees  to  warn  the  passenger 
of  the  danger,  to  him,  to  their  knowledge, 
unknown,  but  to  them  known,  would  oe 
clearly  a  breach  of  duty  which  would  render 
the  carrier  liable  for  an  injury  due  to  the 
lack  of  warning.  The  case  supposed  differs 
from  the  present  only  in  the  fact  that  the 
plaintiff's  want  of  knowledge,  incapacity, 
and  irresponsibility  was  produced  by  his 
own  negligence.  But  one's  inability  to  es- 
cape danger  because  of  his  negligence  does 
not  authorize  another  negligently  to  injure 
him.  "The  law  no  more  justifies  .  .  . 
an  avoidable  injury  to  the  person  of  one  who 
carelessly  exposes  himself  to  danger  than 
to  his  property  similarly  situated  in  his  ab- 
sence. He  who  cannot  prevent  an  injury 
negligently  inflicted  upon  his  person  or  prop- 
erty by  an  intelligent  agent,  'present  and 
acting  at  the  time/  ...  is  legally  with- 
out fault;  and  it  is  immaterial  whether  his 
inability  results  from  his  absence!  previous 
negligence,  or  other  cause.  .  .  .  Nashua 
Iron  d  Steel  Co.  v.  Worcester  &  N.  R.  Co.  62 
N.  H.  159,  163."  Brember  v.  Jones,  67  N.  H, 
374,  376,  26  L.  R.  A.  408,  30  Atl.  411.  In 
such  case  the  legal  cause  of  the  injury  is 
not  the  negligence  of  carelessly  exposing  his 
person  to  injury  which  he  cannot  avoid,  but 
the  negligence  of  him  who  might  have  avoid- 
ed the  injury,  but  did  not.  It  is  urged  that, 
as  intoxication  is  no  excuse  for  want  of  care, 
if  the  plaintiff  was  incapable  of  taking  care 
of  himself  because  he  was  drunk,  he  was 
simply  failing  to  exercise  due  care  without 
due  excuse.  This  is  only  Baying  that  he  was 
negligent  in  occupying  the  position  he  did 
in  the  condition  he  was  in.  But  his  negli- 
gence did  not  excuse  or  justify  negligence  in 
the  defendants  in  their  care  of  him,  and  if, 
by  the  exercise  of  due  care,  they  could  have 
avoided  injury  to  him,  they  were  bound  to 
do  so,  and  their  failure  to  do  so  if  they  could 
is  the  legal  cause  of  the  injury. 

It  is  urged  that  the  remaining  in  the  car 
up  to  the  very  moment  of  the  accident  was 
negligence  continuing  to  the  very  moment 
of  the  accident.  Up  to  the  very  time  of  the 
accident,  it  is  said,  the  plaintiff  could  have 
ceased  his  dance.  When  things  came  to 
such  a  pass  that  he  could  no  longer  prevent 
the  accident,  which  was  not  until  the  ac- 
cident itself  began  to  happen,  it  was  too  late 
for  the  defendants  to  interfere;  that  it  was, 
at  most,  a  case  of  coincident  negligence,  and 
therefore  the  rule  of  contributory  negligence 
ought  to  have  been  given.  It  is  conceded 
that  the  rule  given  at  the  trial  might  apply 
to  the  man  asleep  on  the  track,  but  not  to 
this  case.  The  argument  leaves  out  of  con- 
sideration the  material  point  of  the  defend- 
ants' knowledge  of  the  danger  and  of  the 
plaintiff's  incapacity.  If  the  negligence 
claimed  were  that  the  defendants  negligently 
ran  their  train  upon  the  curve  at  an  exces- 
sive speed,  whereby  the  plaintiff  was  thrown 
off,  the  defendants  being  ignorant  of  the 
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plaintiff's   peculiar   danger,   the   plaintiff's 
negligent  occupation  of  an  exposed  position 
would  defeat  his  recovery,  if  contributing 
to  his  injury.    The  rule  as  to  contributory 
negligence  would  apply.    The  plaintiff's  in- 
toxication would  be  no  excuse.    If  what  he 
did  or  was  doing  would  defeat  the  action 
of  a  sober  man,  it  would  defeat  him.    To- 
such  a  state  of  foots  the  defendants'  argu- 
ment and  request  for  instructions  would  be 
entirely  applicable.  The  present  case,  in  prin- 
ciple, is  exactly  that  of  an  intoxicated  man 
who  wanders  upon  the  track  without  care  for 
his  safety.    His  intoxication  does  not  relieve 
him  from  the  result  of  his  negligence,  but  it 
does  not  excuse  the  defendants  for  the  breach 
of  their  duty  not  carelessly  to  injure  him,  nor 
authorize  the  engineer,  who  sees  him  upon 
the  track,  and  knows  he  is  incapable  of  sav- 
ing himself,  to  run  over  and  kill  him.  Kean 
v.  Baltimore  d  0.  R.  Co.  61  Md.  154,  157. 
The  failure  of  the  drunken  man  to  see  and 
avoid  the  train  at  the  time  of  the  accident  is 
not  the  legal  cause  of  an  injury  which,  in 
spite  of  his  negligence,  the  engineer  could 
have  foreseen  and  avoided  by  ordinary  care, 
as  in  Brember  v.  J  one*,  67  N.  H.  374,  26  L. 
R.  A.  408,  30  Atl.  411.    The  negligence  of  the 
defendant  in  being  upon  the  wrong  side  of 
the  road  at  the  time  of  the  collision  was  not 
the  legal  cause  of  the  injury,  if  the  collision 
could  have  been  avoided  by  the  exercise  of 
ordinary  care  by  the  plaintiff.    In  this  case 
the  legal  cause  of  the  injury  is  not  the  plain- 
tiff's failure  to  care  for  himself  when  inca- 
pacitated to  do  so  by  his  intoxication,  if, 
by  the  exercise  of  ordinary  care,  the  defend- 
ants could  have  prevented  it.    The  plaintiff, 
to  the  defendants'   knowledge,    being   inca- 
pacitated from  exercising  any  care,  the  ques- 
tion of  contributory  negligence  is  not  in- 
volved.    Bisaillon  v.  Blood,  64  N.  H.  565,  15 
Atl.  147.    In  this  case  the  plaintiff's  irre- 
sponsibility and  incapacity  to  take  care,  to 
the  defendants'  knowledge,  is  the  determin- 
ing element  upon  the  question  of  the  care 
of  both  parties.    The  case  was  so  put  to  the 
jury. 

It  is  also  claimed  that  the  evidence  does 
not  warrant  a  finding  that  the  plaintiff  had 
so  far  lost  his  bodily  powers  as  to  be  in- 
capable of  exercising  care.  Reference  to  the 
reserved  case  answers  this  claim.  It  is  there 
stated  that  "the  plaintiff's  evidence  tended 
to  show  that  .  .  .  he  was  received  as  a 
passenger  by  the  defendants  when  so  much 
under  the  influence  of  liquor  as  to  be  both 
physically  and  mentally  incapable  of  taking 
care  of  "himself."  Whether  there  was  or 
not  such  evidence  is  a  question  of  fact  set- 
tled at  the  trial  term.  Edwards  v.  TUton 
Mills  (N.  H.  March  15,  1901)  50  Atl.  102; 
Gamsby  v.  Columbia,  58  N.  H.  60.  It  is 
conceded  the  plaintiff  was  drunk.  Whether 
his  drunkenness  so  affected  him  as  to  render 
him  incapable  of  appreciating  or  understand- 
ing the  dangerous  position  in  which  he  was, 
or  of  protecting  himself  from  its  hazards,  al- 
though he  was  able  to  talk,  laugh,  sing,  and 
dance  about,  is  a  question  of  fact,  and  not 
of  law.  It  cannot  be  said,  as  matter  of  law, 
that  a  man  may  not  be  able  to  do  all  that 
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the  plaintiff  did,  and  still  be  so  affected  by 
the  intoxicant*  of  which  he  had  partaken  as 
not  to  appreciate  or  understand  the  danger 
of  riding  in  a  car  with  open  side  doors,  or  of 
stepping  near  the  doors.  The  defendants 
took  no  precautions  to  guard  their  passenger. 
They  did  not  even  warn  him  of  the  danger 
to  which  he  was  exposed,  when  they  knew 
he  was  irresponsible,  and  incapable  of  tak- 
ing care  of  himself.  The  case  does  not  pre- 
sent the  question  of  the  general  duty  of  a 
railroad  to  take  care  to  guard  an  intoxicated 
passenger  from  running  into  danger.    The 

Question  is  simply  whether,  knowing  he  is 
i  danger  which  he  is  incapable  of  under- 
standing or  guarding?  against,  they  are  not 
bound  to  save  him,  if  they  can  by  ordinary 
care.  Leaving  out  of  sight  the  immaterial 
fact  of  the  cause  of  the  plaintiff's  incapacity, 
the  question  is  whether  a  jury  may  not  find 
that,  in  the  exercise  of  the  care  in  transpor- 
tation required  of  them,  a  railroad  corpora- 
tion, knowing  that  a  passenger  is. in  a  dan- 


Seroua  position, — the  danger  of  which  he 
oes  not  know,  and  which  they  know  he  i* 
ignorant  of  and  powerless  to  avoid, — are  un- 
der obligation  to  do  something  to  prevent  the 
injury.  To  this  question  there  can  be  but 
one  answer  upon  reason  and  the  authorities. 
Norfolk  d  W.  R.  Co.  v.  Ferguson,  79  Va.  241 ; 
St.  Louis,  A.  d  T.  H.  R.  Co.  v.  Carr,  47  I1L 
App.  353;  Strand  v.  Chicago  d  W.  M.  R. 
Co.  67  Mich.  380,  34  N.  W.  712;  Fisher  v. 
West  Virginia  d  P.  R.  Co.  39  W.  Va.  366, 
23  L.  R.  A.  758,  19  S.  E.  578,  42  W.  Va.  183, 
33LRA.  69,  24  S.  E.  570.  Whether  the 
plaintiff's  intoxication  was  or  was  not  in 
violation  of  the  statute  is  immaterial  upon 
the  question  of  the  defendants'  breach  of 
duty.  Breather  v.  Jones,  67  N.  H.  374,  26 
L.  R.  A.  408,  30  Atl.  411. 
Exceptions  overruled. 

Tonus,  J.,  did  not  sit.    The  others  con- 
curred. 
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Elizabeth    IVEY,   Plfi.   in   Err., 

V. 

STATE  of  Georgia. 
(113  Ga.  1062.) 

•1.  The  »tate,  mm  accuser  in  a  criminal 
proceeding,  does  not  seek  to  have 
one  of  lta  cltlmena  convicted  unless  the 
evidence  shows  his  guilt  beyond  a  reasonable 
doubt ;  nor  will  it  permit  Its  prosecuting  of- 
ficer to  use  any  unfair  means  in  the  trial,  or 
Illegal  argument  in  his  address  to  the  jury* 
to  the  prejudice  of  the  accused. 

8.  'Where,  therefore,  a  solicitor  gen- 
eral, In  his  address  to  the  Jury,  uses 
highly  improper  laafntge,  not  author- 
ised bv  the  evidence  or  any  fair  deduction 
therefrom,  and  the  counsel  for  the  accused 
objects  thereto,  and  moves  the  court  to  de- 
clare a  mistrial,  which  the  court  refuses,  and 
exception  is  taken  to  the  ruling,  this  court 
will  reverse  the  judgment,  and  grant  a  new 
trial.  In  the  Interest  of  justice  and  of  fair 
and  impartial  trials. 

(July  23,  1901.) 

ERROR  to  the  Superior  Court  for  Whit- 
field County  to  review  a  judgment  con- 
victing defendant  of  illegally  selling  intoxi- 
cating liquors.    Reversed. 

The  facts  are  stated  in  the  opinion. 
Messrs.  Jesse  A.  Glenn  and  George  G. 
Glenn  for  plaintiff  in  error. 

Mr.  Samuel  P.  Maddoz  for  the  State. 

Simmons,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  record  discloses  that  Mrs.  Elizabeth 
Ivey  was  tried  and  convicted  for  the  of- 
fense of  selling  intoxicating  liquor  without 

*Headnotes  by  Simmons,  Ch.  J. 

Note. — For  another  case  in  this  series  as  to 
light  to  new  trial  on  account  of  objectionable 
remarks  by  prosecuting  attorney,  see  State  v. 
Hull  (R.  I.)  20  L.  R.  A.  609. 
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a  license.  She  made  a  motion  for  a  new 
trial,  which  was  overruled  by  the  court,  and 
she  excepted.  From  her  motion  it  appears 
that  the  solicitor  general,  in  his  address  to 
the  jury,  used  the  following  language: 
"Gentlemen  of  the  jury,  I  want  you  to  stand 
by  me,  and  help  me  break  up  this  vile  den;" 
and :  "Gentlemen  of  the  jury,  if  you  could 
go  over  this  town,  and  see  the  good  mothers 
whose  pillows  have  been  wet  with  tears  over 
their  boys  who  have  been  intoxicated  by  the 
acts  of  this  woman/'  Defendant's  counsel 
objected  to  these  remarks  as  being  highly 
improper,  and  without  evidence  to  authorize 
them,  and  asked  the  court  to  declare  a  mis- 
trial on  account  of  them.  This  motion  the 
court  overruled,  simply  remarking,  "Go  on 
with  the  case,  and  confine  your  argument 
to  the  facts  in  the  case."  The  motion  for  a 
new  trial  complains  of  the  refusal  of  the 
court  to  grant  a  mistrial  as  asked.  We 
think  that  the  ruling  complained  of  was  er- 
roneous. While  the  state  is  the  accuser  in 
every  criminal  case,  it  does  not  seek  the  con- 
viction or  punishment  of  any  one  of  its  citi- 
zens unless  the  evidence  shows  beyond  a  rea- 
sonable doubt  that  he  is  guilty.  An  officer 
is  appointed  to  represent  the  state  in  the 
courts,  and  it  is  his  duty,  when  the  evidence 
shows  or  tends  to  show  the  guilt  of  one  on 
trial  for  crime,  to  argue  to  the  jury  that  the 
evidence  is  sufficient  to  authorize  a  convic- 
tion, and  that  the  jury  should  return  a  ver- 
dict of  guilty.  The  state,  however,  will  in 
no  case  permit  its  representative  to  go  out- 
side of  the  evidence  to  find  a  basis  for  ap- 
pealing to  the  sentiments,  passions,  or  pre- 
judices of  the  jury  in  order  to  obtain  a  con- 
viction. Jesse  v.  State,  20  Ga.  169.  The 
solicitor  general,  appointed  to  represent  the 
interest  of  the  state  in  the  trial  of  offend- 
ers, does  not  occupy  the  position  of  counsel 
generally.  His  duty  does  not  require  him 
to  insist  upon  the  conviction  of  the  accused 
unless  the  evidence  is  sufficient  to  authorize 
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it,  His  office  is  quasi  judicial,  and,  while  it 
is  his  duty,  if  he  honestly  believes  thai  the 
evidence  shows  the  guilt  of  the  accused,  to 
insist  upon  this  view  before  the  jury,  and  to 
use  in  his  argument  all  his  ability  and  skill 
in  presenting  the  case  as  made  by  the  plead- 
ings and  the  evidence,  still  it  is  under  no 
circumstances  his  duty  either  to  go  outside 
of  the  case,  and  state  facts  not  in  evidence, 
or  to  appeal  to  the  passions  or  prejudices 
of  the  jury.  The  motion  for  a  new  trial 
shows  that  the  solicitor  general  stated  aa 
facts  things  to  which  no  witness  had  testi- 
fied,— that  good  mothers  had  wet  their  pil- 
lows with  their  tears  over  their  boys  who 
had  been  intoxicated  by  the  acts  of  the  ac- 
cused. These  remarks  were  not  warranted 
by  the  evidence,  and  were  plainly  calculated 
to  prejudice  the  accused.  While,  aa  before 
remarked,  the  state  is  the  accuser  in  crimi- 
nal cases,  it  will  not  permit  its  representa- 
tives to  use  unfair  means  against  the  ac- 
cused pending  the  trial,  or  to  comment  up- 
on facts  not  put  in  evidence,  or  to  make  re- 
marks calculated  to  prejudice  the  accused 
in  the  minds  of  the  jurors.  This  is  not  a 
new  question  in  this  court.  Similar  con- 
duct was  condemned  by  this  court  in  no  un- 
certain terms  in  the  case  of  Berry  v.  State, 
10  Qa.  522.  In  M  it  chum  v.  State,  11  Ga. 
<U5,  where  the  court  had  refused  to  restrain 
the  solicitor  general  from  commenting  on 
facts  not  in  evidence,  Nisbet,  J.,  said,  in  ref- 
erence to  the  habit  of  counsel  in  addressing 
the  jury  of  going  outside  of  the  evidence, 
and  commenting  on  facts  not  growing  out 
of  the  evidence  or  the  pleadings:  "We  en- 
tertain no  shadow  of  doubt  ae  to  the  neces- 
sity of  pronouncing  it,  as  we  now  do,  illegal, 
and  highly  prejudicial  to  a  fair  and  just 
administration  of  the  rights  of  parties,  eith- 
er on  the  criminal  or  civil  side  of  the  court. 
It  is  the  duty  of  the  court  to  prevent  such 
comments ;  and  in  all  cases  where  this  is  not 
done,  provided  the  court  is  requested  to  pre- 
vent them,  we  shall  hold,  aa  we  rule  in  this 
case,  that  it  is  pood  ground  for  a  new  trial." 
In  Forsyth  v.  Cothran,  61  Ga.  278,  this  court 
approved  the  grant  of  a  new  trial  by  the 
lower  court  upon  this  ground.  In  Augusta 
<f  S.  R.  Co.  v.  Randall,  85  Ga.  297,  315,  11 
8.  K.  700,  this  court  granted  a  new  trial  in 
a  civil  case  because  counsel  for  the  plain- 
tiff, In  his  concluding  address  to  the  jury, 
stated  facts  which  were  not  in  evidence,  and 
inferences  which  could  not  be  deduced  from 
anything  properly  in  the  case.  In  Bennett 
v.  State,  86  Ga,  401,  12  L.  R.  A.  449,  12  S. 
E.  806,  a  new  trial  was  granted  because  the 
trial  judge  allowed  the  solicitor  general  to 
argue,  over  objection,  that  the  accused  was 
of  bad  character,  when  there  was  no  evidence 
of  such  character.  In  Washington  r.  State, 
87  Ga.  12,  13  S.  E.  131,  in  which  the  accused 
was  tried  on  a  charge  of  arson,  it  was  held 
that  it  was  error  to  allow  the  solicitor  gen- 
eral, over  objection  of  defendant's  counsel, 

54L.R.  A. 


to  state  that  frequent  burnings  had  occurred 
throughout  the  country,  and  to  urge  the 
jury,  in  consequence  thereof,  to  strictly  en- 
force the  law  in  the  case  then  on  trial.  In 
that  case  a  new  trial  was  granted.  In  John' 
eon  v.  State,  88  Ga.  006,  15  S.  E.  667,  a  new 
trial  was  granted  because  the  solicitor  gen- 
eral was  allowed,  over  the  objections  of  the 
counsel  for  the  accused,  to  argue  to  the  jury 
that  the  failure  of  the  counsel  for  the  ac- 
cused to  examine  the  state's  witnesses  con- 
cerning a  fact  which  the  court  had  ruled  to 
be  inadmissible  was  an  admission  of  such 
fact ;  and  also  that  the  failure  of  the  accused 
to  introduce  these  witnesses  aa  his  own 
amounted  to  such  an  admission.  Mr.  Jus- 
tice Lumpkin,  speaking  for  the  court,  said: 
"We  feel  constrained  to  allow  the  accused 
another  hearing.  The  conclusions  drawn 
.  .  .  from  the  premises  stated  were  un- 
authorized, and  were  highly  injurious  to  the 
accused."  In  some  of  the  foregoing  cases 
it  does  not  appear  that  any  objection  was 
made  in  the  lower  court  to  the  improper  lan- 
guage, or  that  any  motion  for  a  mistrial  was 
made  on  account  of  it.  The  rule  which  now 
prevails  in  this  court  is  that  a  new  trial 
will  not  be  granted  upon  such  grounds  un- 
less objection  is  made  by  counsel  for  the  ac- 
cused, and  some  ruling  invoked  thereon  in 
the  court  below.  Farmer  v.  State,  91  Ga. 
720,  18  S.  E.  987.  In  the  case  of  Botcens  v. 
State,  106  Ga.  760,  764,  32  8.  E.  666,  667. 
Mr.  Justice  Lumpkin  lays  down  the  rule  as 
follows  (with  numerous  citations  of  the  de- 
cisions of  this  court) :  "Where  counsel 
make  unauthorized  and  improper  statements 
in  their  arguments  before  juries,  opposing 
counsel  should  call  attention  to  the  same, 
and  either  move  for  a  mistrial  or  request 
the  court  to  instruct  the  jury  to  disregard 
such  statements."  Even  in  cases  where  this 
court  has  refused  to  grant  a  new  trial  on 
this  ground  because  of  the  failure  |o  invoke 
a  ruling  in  the  court  below,  and  make  the 
point  properly,  it  has  almost  invariably  con- 
demned the  practice  of  commenting  on  facts 
not  in  evidence,  and  making  improper  re- 
marks to  the  jury.  In  the  present  case  the 
solicitor  general  made  statements  to  the 
jury  which  were  highly  improper,  the  court 
failed  to  rebuke  him,  or  to  charge  the  jury 
with  reference  to  the  matter,  and  refused  to 
grant  a  mistrial  when  asked  so  to  do  by  the 
counsel  for  the  accused.  Under  these  cir- 
cumstances, and  the  doctrine  announced  in 
the  above-cited  cases,  we  feel  constrained  to 

rnt  a  new  trial  upon  this  ground.  It  may 
that  the  accused  was  ffuilty  of  the  of- 
fense charged,  but  certainly  she  cannot  be 
said  to  have  had  a  fair  and  impartial  trial, 
and;  in  the  interest  of  impartiality  and  of 
justico  and  of  the  dignity  and  decorum  of 
the  courts,  a  new  trial  should  be  had* 
Judgment  reverted. 

All  the  Justices  concur. 


End  or  Cases  in  Book  54. 
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Public,  Official,  and  Statutory  Matters. 

Contractual  and  Commercial  Relations. 

Corporations  and  Associations. 

Dombstio  Relations. 

Fiduciary  Relations. 

Torts  ;  Negligence  ;  Injuries. 

Property  Rights;  Guts;  Wills;  Liens. 

Civil  Remedies. 

Criminal  Law  and  Practice. 


I.  Public,  Official,  and  Statutory  Matters. 


Squdl  protection  of  lave*;  discrimination. 

The  equal  protection  of  the  laws  is  held 
oot  to  be  denied  to  a  foreign  railroad  corpo- 
ration operating  a  portion  of  its  road  within 
the  state  by  compelling  it  to  become  domes- 
ticated as  a  condition  to  its  continuing  such 
operation.     (Ky.)  916. 

A  statute  prohibiting  bookmaking  or  pool 
selling  at  all  places  except  upon  grounds 
where  the  races  are  to  be  run,  and  by  all  ex- 
<cept  licensed  persons,  is  held  not  to  be  un- 
constitutional as  a  grant  of  special  and  ex- 
clusive rights  and  immunities.     (Mo.)  660. 

A  restriction  of  the  number  of  persons 
which  lodging-house  keepers  may  permit  to 
•occupy  one  room  during  the  same  night  is 
held  to  be  a  deprivation  of  property  with- 
out due  process  of  law,  because  of  the  dis- 
crimination in  limiting  the  provision  to 
lodging-housekeepers.       (111.)  838. 

A  statute  prohibiting  the  letting  of  pub- 
lic printing  to  papers  which  have  been  es- 
tablished less  than  a  year  is  held  to  violate 
•constitutional  provisions  that  all  laws  of  a 
general  nature  shall  have  a  uniform  opera- 
tion, and  that  no  citizen  shall  be  granted 
privileges  which  upon  the  same  terms  shall 
not  be  granted  to  all  citizens.     (Cal.)  771. 

Police  power. 

A  statute  prohibiting  the  sale  of  cream 
that  contains  less  than  20  per  cent  of  fat  is 
held  to  be  a  valid  exercise  of  the  police 
power,  and  constitutional.     (Minn.)  466. 

A  statute  making  it  unlawful  to  herd  or 

fraze  sheep  within  two  miles  of  an  in- 
abited  dwelling  is  held  to  be  a  valid  exer- 
cise of  the  police  power  of  the  state,  and  not 
unconstitutional.     (Id.)  785. 

A  statute  making  railroad  companies  lia- 
ble to  all  employees  for  injuries  caused  by 
negligence  of  any  of  their  servants  in  charge 
of  any  signal,  telegraph  office,  switch  yard, 
shop,  roundhouse,  locomotive  engine,  or 
train,  is  held  to  be  constitutional  as  an  ex- 
ercise of  the  police  power.     (Ind.)  787. 

Jury. 
A  statute  providing  that  three  fourths  of 
the  jurors  sitting  in  a  civil  case  may  con- 
cur in  and  render  a  verdict  is  held  not  to  be 
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authorized  by  a  constitutional  provision 
providing  that  in  civil  cases  the  jury  may 
consist  of  less  than  twelve  men,  since  the 
legislature  is  given  no  power  to  dispense 
with  the  unanimity  of  a  verdict.  (Wyo.) 
640. 

Physician*. 
A  statute  authorizing  the  state  board  of 
health  to  revoke  a  physician's  license  for 
grossly  unprofessional  conduct  likely  to  de- 
ceive or  defraud  the  public,  without  fixing 
any  standard  by  which  such  fact  shall  be  de- 
termined, is  held  to  be  void.     (Ky.)  416. 

Cottolene. 
A  statute  providing  that  any  person  who 
manufacture*  or  sells  any  substance  made 
in  resemblance  of  lard,  oi  as  an  imitation 
thereof,  shall  cause  the  package  containing 
it  to  be  labeled  "Lard  substitute,"  is  held 
to  forbid  the  sale  of  cottolene  unless  the 
package  is  labeled  as  provided  in  the  stat- 
ute.    (Minn.)  468. 

Heavy  vehicles  on  parkway. 

An  ordinance  providing  that  no  vehicle 
which,  together  with  its  load,  weighs  more 
than  2,000  pounds,  and  which  has  tires  less 
than  6  inches  in  width,  shall  pass  or  enter 
upon  any  park  or  parkway,  is  held  to  be 
void  as  applicable  to  a  parkway.  (Minn.) 
947. 

Public  improvements. 

Assessments  for  paving,  made  by  appor- 
tioning the  total  cost  of  the  work  to  the 
abutting  lands  according  to  frontage,  is  held 
not  to  constitute  a  taking  of  property  for 
public  use  without  compensation  or  due 
prqpess  of  law.     (Mo.)  492. 

License  and  regulation  of  business. 

A  vessel  having  no  propelling  power  of 
her  own,  and  in  charge  of  a  tug  having  on 
board  a  licensed  pilot,  is  held  to  be  subject 
to  the  provisions  of  a  state  statute  requir- 
ing vessels  entering  a  certain  port  to  take 
a  licensed  pilot,  or,  in  case  of  refusal,  to 
pay  his  regular  fee.     (CCA.  4th  C.)  236. 

The  amount  of  the  bond  to  be  executed  by 
a  person  making  application  for  a  license  to 
sell  intoxicating  liquors,  which  is  fixed  by 
statute,  is  held  to  be  a  penalty,  and  not  in 
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the  nature  of  liquidated  damages,  to  be  re- 
covered a*  an  entire  turn  in  case  any  of  the 
conditions  of  the  bond  are  violated. 
(Minn.)  487. 

Taxes. 

Oheaii-going  tugboats  are  held  not  to  be 

exempt  from  taxation  by  the  state  in  whose 

waters  they  are  exclusively  employed,  by  the 

fact  that  they  are  registered  and  taxed  at  a 

Sort  in  another  state  where  their  owner  is 
omiciled.     (Wash.)  212. 

The  promotion  of  the  construction  and 
operation  of  mills  and  factories  to  manu- 
facture sorghum  cane  into  sugar  or  syrup 
is  held  to  be  a  private  purpose,  and  not  a 
public  one  which  will  authorize  the  creation 
of  a  public  debt  to  be  paid  by  taxation. 
(C.  C.  A.  8th  C.)   242. 

A  farmer  who,  to  give  his  children  school 
facilities,  takes  a  house  in  town  in  which  he 
places  some  of  his  household  effects  and 
lives  with  his  family,  is  held  not  to  be  sub- 
ject to  taxation  there,  where  be  keeps  his 
country  house  at  all  times  in  readiness  to 
receive  the  family,  and  performs  his  duties 
as  a  citizen  where  his  country  house  is  lo- 
cated, claiming  that  as  his  home.  (Ky.) 
M4. 

An  armory. "owned"  and  occupied  by  any 
command  of  the  volunteer  military  forces 
of  the  state  is  held  not  to  be  public  property 
within  the  meaning  of  the  constitutional 
provision  authorizing  the  exemption  from 
taxation  of  all  public  property;  and  a  stat- 
ute declaring  that  it  shall  be  to  all  intents 
and  purposes  public  property  and  exempt 
from  taxation  is  held  to  be  void.  (Ga.) 
800. 

Eminent  domain. 

The  condemnation  of  land  for  a  public 
wharf  is  held  not  to  be  prevented  by  the 
fact  that  it  is  already  in  use  by  a  common 
carrier  as  a  landing  place  in  connection  with 
its  business  as  such  carrier.     (Iowa)   859. 

Municipal  corporations, 

A  municipal  corporation  owning  land  on 
a  navigable  lake  and  its  non-navigable  out- 
let is  held  to  have  no  right  to  appropriate 
the  waters  of  the  lake  for  a  municipal  wa- 
ter supply,  even  under  permission  of  the 
state,  to  the  injury  of  a  riparian  owner 
whose  rights  vested  before  the  adoption  of 
the  state  Constitution,  which  asserted  own- 
ership in  the  state  of  the  beds  of  all  navi- 
gable lakes,  but  provided  that  it  should  not 
debar  any  person  from  asserting  his  claim 
to  vested  rights.     (Wash.)   190. 

Under  statutory  authority  to  prevent  the 
running  at  large  of  dogs,  a  municipal  corpo- 
ration is  held  to  have  a  right  to  exact  a  fee 
for  the  privilege  of  keeping  a  dog,  ano>,  in 
case  of  its  nonpayment,  to  impose  a  fine 
upon  the  owner  and  provide  for  the  killing 
of  the  dog.     (Ark.)   208. 

Neither  the  general  police  power,  nor 
charter  authority  to  provide  for  the  health 
and  cleanliness  of  the  city,  is  held  to  au- 
thorize a  municipal  ordinance  prohibiting 
all  interments  within  the  city  Jimits  unless 
such  prohibition  is  reasonable.     (Or.)   636. 

Making  the  mere  possession  of  a  lottery 
ticket  a  misdemeanor  is  held  to  be  within 


the  power  of  a  municipal  corporation  where* 
by  the  Constitution,  it  has  authority  to 
make  and  enforce  such  by-laws  and  other 
regulations  as  are  not  in  conflict  with  gen- 
eral laws.     (Cal.)  779. 

Failure  of  a  raiinicipality  *c  Atfctnpt  to 
enforce  its  ordinance  limiting  the  speed  at 
which  bicycles  may  be  ridden  on  its  street* 
is  held  to  render  it  liable  for  injuries  to  a 
pedestrian  knocked  down  by  a  bicycle  which 
is  being  ridden  at  an  immoderate  rate  of 
speed.     (Md.)  940. 

Bankruptcy. 

The  voluntary  conveyance  by  an  insolvent 
for  the  use  of  his  wife,  without  actual 
fraud,  of  all  his  real  estate,  the  value  of 
which  is  not  greater  than  is  subject  by  law 
to  a  homestead  exemption,  is  held  not  to 
deprive  him  of  the  right  to  have  the  home- 
stead set  off  to  him  in  a  bankruptcy  pro- 
ceeding, in  case  he  obtains  a  reconveyance 
after  the  adjudication  of  his  bankruptcy, 
and  includes  the  land  in  his  schedule  of 
property.     (CCA.  6th  C)  222. 

Liability  upon  a  penal  bond  conditioned 
for  the  payment  of  rents  and  annuities  to 
another  during  life  is  held  to  be  within  the 
provisions  of  the  bankruptcy  act  of  1898  al- 
lowing the  proving  against  the  bankrupt's 
estate  of  a  fixed  liability,  evidenced  by  in- 
strument in  writing,  absolutely  owing  at 
the  time  of  filing  the  petition,  whether  then 
payable  or  not.     (CCA.  4th  C)  369. 

Schools. 
Power  to  make  vaocination  a  condition  to 
admission  to  the  schools  is  held  not  to  be 
conferred  by  statutory  authority  to  make 
suitable  rules  and  regulations  for  their 
government  and  management,  and  to  deter- 
mine the  qualifications  for  admission  there- 
to, where  the  children  are  in  good  health* 
and  there  is  no  smallpox  in  the  town,  al- 
though there  are  some  cases  in  other  parts 
of  the  state.     (Mich.)  736. 

Voters  and  elections. 

The  inmates  of  a  soldier's  home  are  held 
not  to  acquire,  by  reason  of  their  presence 
in  such  home  and  while  kept  at  public  ex- 
pense, the  right  to  vote  in  the  county  and 
precinct  in  which  such  institution  is  located. 
(Id.)  378. 

Constitutional  requirements  of  a  written 
vote,  and  provisions  for  sorting  and  count- 
ing, are  held  not  to  preclude  the  use  of  a 
voting  machine.     (Mass.)  430. 

Officers. 

Officials  in  charge  of  the  financial  affairs 
of  a  county  are  held  to  have  no  authority 
to  purchase  vaccine  matter,  and  to  make 
the  cost  of  the  same  a  charge  against  the 
county.     (Ga.)  292. 

The  salaries  of  public  officers  receiving  no 
more  than  $5,000  per  year  are  held  to  be 
exempt,  on  grounds  of  public  policy,  from 
the  payment  of  their  debts.     (Ky.)   566. 

Promotion  of  a  police  officer  for  acts  of 
personal  heroism  k  held  not  to  be  pro- 
hibited by  the  constitutional  provision  that 
promotions  shall  be  made,  when  practicable, 
upon  competitive  examination.  (K.  Y.) 
589. 
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IL  Contractual  and  Commercial  Relations. 


Public  policy;  illegality. 
An  agreement  that  for  a  pecuniary  con- 
sideration a  person  will  withdraw  opposi- 
tion to  the  granting  of  a  pardon,  and  will 
endeavor  to  induce  the  pardoning  authority 
to  grant  a  pardon  to  one  who  has  been  con- 
victed of  a  crime,  is  held  to  be  against  pub- 
lic policy,  and  void.     (Kan.)  410. 

Remedy  for  breach. 
A  party  to  a  contract,  who  has  received 
and  retained  the  benefits  of  a  substantial 
partial  performance  by  the  other  party,  is 
held  to  have  no  right  to  rescind  the  contract 
because  of  the  breach  of  complete  perform- 
ance by  the  other  party;  but  he  is  held  to 
be  limited  to  compensation  therefor  in  dam- 
ages.    (C.  C.  A.  8th  C.)  247. 

Contract  not  to  engage  in  certain  business. 
A  contract  not  to  engage  in  the  barber 
business  in  any  manner  in  a  certain  town, 
made  by  the  owner  of  a  barber  shop  on  the 
sale  of  his  furniture,  tools,  and  fixtures,  is 
held  to  be  violated  by  his  working  as  an 
employee  in  another  barber  shop  in  the 
town.     (Kan.)  913. 

Covenant. 
A  covenant  in  a  conveyance  of  land  for  a 
college  campus,  that  it  shall  be  devoted  ex- 
clusively as  a  part  of  the  campus,  and  that 
no  buildings  shall  be  erected  thereon  except 
those  devoted  to  university  purposes,  is  held 
not  to  be  broken  by  the  placing  thereon  of 
sheds,  engines,  oil  tanks,  etc.,  for  explora- 
tion for  oil  supposed  to  be  beneath  the  sur- 
face, where  such  occupation  will  probably 
be  temporary,  and  the  general  purposes  of 
the  grant  may  be  materially  advanced  by 
the  pecuniary  results  of  development.  (C. 
C.  A.  9th  C.)  262. 

Bonds. 

The  failure  to  require  an  agent  to  make 
weekly  reports  of  a  business  transacted  by 
him  as  stipulated  in  the  terms  of  the  agency 
contract,  to  secure  the  faithful  performance 
of  which  a  bond  was  given,  is  held  to  be 
such  a  material  departure  from  the  contract 
as  will  release  and  discharge  the  sureties 
from  liability  on  the  bond.     (Minn.)  945. 

The  killing  by  a  deputy  sheriff  of  a  per- 
son under  the  mistaken  belief  that  he  is  one 
for  whose  arrest  on  a  charge  of  felony  he 
has  a  warrant,  and  that  the  killing  is  neces- 
sary to  prevent  his  escape,  is  held  to  render 
the  sheriff  liable  on  his  bond,  where  the 
statute  provides  that  he  shall  be  liable  on 
his  bond  for  any  misconduct  or  default  of 
his  deputies.     (Ky.)  220. 

Bills  and  notes. 
Upon  the  transfer  to  a  third  person  for 
value  without  recourse  of  a  promissory  Ame 
for  the  purchase  money  of  personal  prop- 
erty, which  contains  a  reservation  of  title  to 
the  property  in  the  payee  until  the  note  is 
paid,  it  is  held  that  the  title  reserved  for 
securing  the  payment  of  the  debt  is  de- 
vested, and  thait,  if,  at  the  time  of  such 
transfer,  the  title  so  held  was  not  likewise 
transferred  to  the  purchaser  of  the  note  as  a 
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security  in  his  hands,  it  vests  in  the  maker, 
and  the  transferree  becomes  an  ordinary 
creditor  of  such  maker.     (6a.)  808. 

A  payee  of  a  promissory  note,  who  sells 
it  to  an  innocent  third  person,  and  after- 
wards repurchases  it  for  value,  is  held  to 
have  no  better  right  as  against  the  maker 
than  he  possessed  in  the  first  instance. 
(Wis.)  673. 

One  who  signs  a  promissory  note  in  the 
name  of  another,  by  himself  as  attorney  in 
fact,  but  who,  to  the  knowledge  of  the  payee 
and  a  subsequent  indorsee  has  no  authority 
to  use  the  other's  name,  and  who  refuses 
their  solicitation  to  sign  his  own  name  and 
bind  himself  personally,  is  held  not  to  be 
liable  upon  the  note  as  his  contract,  al- 
though it  is  given  in  a  transaction  of  his 
own,  and  the  name  signed  to  the  note  is 
generally  used  by  him  as  a  tradename. 
(Kan.)  408. 

The  fact  that  at  the  time  of  signing  a 
note  the  maker  is  voluntarily  intoxicated  to 
the  extent  that  he  cannot  give  proper  at- 
tention to  it,  is  held  not  to  render  the  note 
void.     (Ala.)    440. 

Insurance. 

An  agent  who  secures  an  application  for 
insurance  at  a  time  when  he  has  not  com- 
plied with  the  statute  prohibiting,  under 
penalty,  the  soliciting  of  insurance  without 
a  license,  is  held  not  to  be  entitled  to  re- 
cover commissions  thereon,  although  the  pol- 
icies are  not  issued  until  after  the  license, 
is  procured,  and  the  statute  does  not  ex- 
pressly prevent  recovery  of  the  commissions^. 
(Me.)   939. 

Recovery  upon  a  contract  of  life  insur- 
ance not  procured  by  the  insured  with  the* 
intention  of  committing  suicide  is  held  not- 
to  be  defeated  by  his  suicide,  unless  the  eon- 
tract  so  provides  in  express  terms.  (N.  3.* 
Err.  &  App.)   576.  „ 

An  illegitimate  child  is  held  not  to  be  a 
child  or  relative  of  her  father  as  those 
words  are  used  in  a  statute  designating  the 
persons  who  mav  be  beneficiaries  in  certifi- 
cates of  mutual  benefit  associations.  (Mass.) 
814. 

An  assignment  of  a  policy  upon  a  per- 
son's own  life  to  another,  having  no  insur- 
able interest,  is  held  to  be  lawful,  if  done 
in  good  faith,  and  not  by  way  of  cover  foi 
a  wager  policy.     (Neb.)   338. 

The  existence  of  a  law  imposing  upon  a 
son  the  duty  of  supporting  his  father  in  case 
the  latter  becomes  unable  to  support  him- 
self is  held  to  give  the  son  no  insurable  in- 
terest in  the  father's  life,  in  the  absence  of 
any  expenditures,  past  or  prospective, 
towards  such  support.  (C  C.  A.  3d  C  ) 
225. 

Recovery  on  a  policy  insuring  against 
sickness,  which  limits  liability  to  the  period 
when  insured  is  continuously  confined  to  his 
house  and  subject  to  the  personal  calls  of 
a  physician,  is  held  not  to  be  defeated  by 
the  fact  that  the  insured  went  out  by  direc- 
tion of  his  physician  for  an  occasional  and 
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necessary  airing,  if  by  reason  of  his  illness 
he  was  continuously  confined  to  the  house  for 
«  large  portion  of  the  time.     (Mien.)   746. 

The  temporary  absence  of  a  competent 
watchman  regularly  employed  for  a  mill, 
during  which  the  mill  is  destroyed  by  fire, 
is  held  not  to  avoid  a  policy  of  insurance  on 
the  property,  which  stipulates  that  state- 
ments in  the  application  shall  be  a  part  of 
the  contract,  although  in  the  application 
the  insured  agrees  to  keep  a  watchman  on 
the  premises  at  such  times  as  that  when  the 
fire  occurs.     (Mich.)  730. 

Liability  for  loss  resulting  from  destruc- 
tion by  fire  of  a  building  insured  by  a  pol- 
icy exempting  the  insurer  from  liability  for 
loss  caused  by  explosions  of  any  kind,  un- 
less fire  ensues,  and  in  that  event  for  the 
damage  by  fire  only,  and  providing  that  if 
the  building  or  any  part  thereof  falls,  except 
as  the  result  of  fire,  the  insurance  shall  im- 
mediately cease,  is  held  to  attach  under  the 
former  clause,  and  not  to  be  defeated  by  the 
latter,  where  one  corner  of  the  building  is 
knocked  down  by  an  explosion  in  a  neigh- 
boring building,  and  fire  immediately  ap- 
pears in  the  exposed  part,  caused  either  by 
the  flame  of  the  explosion  or  by  fires  liber- 
ated thereby  in  the  building  insured.  (C. 
•C.  A.  7th  G. )  706. 

The  recovery  for  loss  of  prospective  earn- 
ings awarded  because  of  injury  to  a  vessel 
toy  a  collision  is  held  to  be  within  the  rule 
•entitling  an  insurer  who  has  received  an 
Abandonment  of  the  vessel  to  the  fund  re- 
covered on  account  of  the  collision  from  the 
vessel  in  fault     (CCA.  6th  C.)  700. 

Gas. 
A  gas  company  required  by  statute  to  fur- 
nish gas  to  all  persons  within  a  certain  dis- 
tance of  its  mains  is  held  to  have  the  right 
to  refuse  to  do  so  unless  the  customer  agrees 
to  pay  a  reasonable  rent  for  a  meter,  where 
the  value  of  gas  required  bv  him  will  not 
amount  to  one  sixth  of  such  rent.  (Gal.) 
768. 


Daemons. 

KD  ASSOCIATIONS. 

Release  of  judgment. 
Payment  of  part  of  a  judgment  by  a  third 
person  for  the  benefit  of  the  debtor  is  held 
to  be  a  sufficient  consideration  for  a  release 
of  the  entire  judgment     (Iowa-)  862. 

Waiver  of  delay. 
When  time  is  made  of  the  essence  of  a 
contract  for  the  shipment  of  oranges  under 
a  contract  of  sale,  acceptance  of  them  when 
shipped  after  the  stipulated  time  is  held  not 
to  waive  a  right  to  damages  caused  by  the 
delay.     (Mo.)   718. 

Carriere. 

The  duty  of  a  railroad  company  to  one  as 
a  passenger  is  held  not  to  have  arisen  when, 
with  the  ticket  in  his  pocket,  he  is  crossing 
the  tracks  on  a  public  highway  for  the  pur- 
pose of  boarding  a  train  standing  on  the 
further  track,  and  when  he  has  not  reached 
the  platform  provided  for  passengers.  (111.) 
827. 

A  carrier  who,  having  engaged  to  trans- 
port imported  goods  in  bond,  pays  duties 
and  takes  the  goods  out  of  bond  without 
authority,  is  held  to  be  liable  for  the  dam- 
ages caused  thereby.     (La.)  923. 

Stoppage  in  transitu. 
The  right  of  stoppage  in  transitu  of  a 
carload  of  lumber  is  held  not  to  be  lost  by 
the  storage  of  the  lumber  by  the  carrier  for 
failure  to  unload  within  the  time  required 
by  its  rules,  when  the  freight  charges  re- 
main unpaid  and  the  carrier  has  made  no 
agreement  to  hold  the  property  for  the  con- 
signee.    (Mass.)  435. 

Warehousemen. 
A  warehouseman  to  whom  are  delivered 
spirits  in  defective  casks  is  held  to  be  un- 
der no  obligation  to  exercise  any  care  to 
discover  and  cure  the  defect  or  prevent  loss 
by  leakage,  where,  by  the  storage  contract 
the  risk  of  loss  by  leakage  is  placed  on  the 
owner  of  the  spirits.     (Gal.)   774. 
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Corporations. 

Minority  stockholders  of  a  corporation, 
who,  by  filing  an  equitable  petition  against 
it  and  its  officers,  succeeded  in  enjoining  it 
from  doing  ultra  vires  acts  which  would 
have  required  the  expenditure  of  money, 
are  held  not  to  be  entitled  to  a  judgment  for 
their  attorney's  fees  against  the  corporation, 
when  the  litigation  did  not  result  in  the  re- 
covery of  any  property,  and  the  corporation 
itself  repudiated  the  efforts  of  the  plaintiffs 
to  thus  protect  its  interests,  and,  in  defense 
to  their  petition,  contended  that  the  acts  in 
question  were  not  ultra  vires,  but  author- 
ized by  its  charter.     (Ga.)  305. 

Dividend. 

Under  a  writing  entitled  "escrow,"  in- 
structing a  depositary  to  deliver  stock  to  a 
third  person  in  case  he  pays  therefor  on  or 
before  a  certain  date,  H  is  held  that  no 
title  passes  to  the  vendee  until  payment  is 
made,  so  as  to  entitle  him  to  dividends  on 
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the  stock  declared  between  the  times  of  de- 
posit and  payment.     (Utah)  508. 

Partnership. 

Members  of  an  insolvent  partnership,  if 
in  good  faith,  and  all  the  partners  consent, 
are  held  to  be  entitled  to  appropriate  their 
own  interest  in  the  partnership  property  to 
the  payment  of  their  individual  debts  in 
preference  to  those  of  the  partnership. 
(Kan.)  412. 

A  partner  who,  upon  dissolution  of  the 
partnership  and  exhaustion  of  the  social  as- 
sets, pays  a  judgment  subsequently  recov- 
ered against  it  on  partnership  debts,  is  held 
to  be  entitled  to  be  subrogated  to  the  rights 
of  creditors  whose  judgments  he  has  satis- 
fied against  the  real  estate  of  his  copartner 
in  the  hands  of  a  subsequent  purchaser  to 
the  extent  to  which  his  payments  exceed 
his  proportional  part  of  the  liability.  (Va.) 
614. 


RESUME  of  Decisions. 
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Benefit  societies. 

A  requirement  of  the  constitution  of  a 
mutual  benefit  society,  that  its  privileges 
■hall  be  limited  to  members  of  &  specified 
religious  denomination,  is  held  not  to  vio- 
late a  provision  of  the  state  Constitution  as 
to  religious  liberty.     (Mo.)   723. 

One  who  joins  a  mutual  benefit  society 
whose  by-laws  provide  that  no  one  can  be 
a  member  of  it  who  is  a  member  of  a  so- 
ciety not  approved  by  a  particular  church 
is  held  to  have  no  right  to  complain  if  he 
is  expelled  from  the  society  for  membership 
in  a  society  prohibited  by  such  church. 
(Mich.)  727. 

A  provision  in  a  certificate  of  membership 
in  a  benefit  society,  that  the  holder  shall 
comply  with  the  constitution  and  by-laws 
of  the  association,  is  held  to  refer  to  such 
laws  as  they  then  exist,  and  not  to  bind 
him  to  submit  to  a  change  subsequently 
made  depriving  him  of  the  right  to  dispose 
of  the  benefit  by  will.     (111.)   836. 

A  mere  general  consent  by  a  member  of  a 
mutual  benefit  society,  that  the  constitution 
and  by-laws  may  be  amended,  is  held  to  ap- 
ply only  to  such  reasonable  regulations  as 
may  be  within  the  scope  of  its  original  de- 
sign, and  not  to  authorize  changes  which 


will  destroy  the  value  of  his  contract.     (N. 
C.)   605. 

A  provision  in  the  constitution  of  a  bene- 
fit «K>ciety,  that  members  shall  become  such 
subject  to  the  power  of  the  corporation  to 
change  its  by-laws,  is  held  not  to  permit 
the  society  to  change  at  will  the  contract 
it  has  made  with  each  member.  (N.  G.) 
602. 

Building  associations. 

The  rule  that  the  minimum  premium 
which  a  building  and  loan  association  may 
fix,  to  be  deducted  in  advance  or  paid  in 
instalments,  must  in  any  case  be  a  certain 
definite  sum,  fixed  and  determined  at  the 
time  of  the  making  of  the  loan,  is  held  to 
apply  to  a  foreign  building  association;  and 
a  contract  which  does  not  conform  to  this 
requirement  is  held  not  to  be  within  the 
exemption  from  the  operation  of  the  usury 
laws  given  by  statute  to  domestic  building 
and  loan  associations.     (W.  Va.)  536. 

While  a  building  association  may  fix  a 
minimum  premium,  payable  in  advance  or 
in  periodical  instalments,  it  is  held  that 
such  premium  must  be  a  lump  sum,  certain 
and  definite,  and  not  a  percentage  payable 
for  an  indefinite  time,  at  fixed  periods. 
(W.  Va.)  217. 


IV.  Domestic  Relations. 


A  mutual  agreement  between  husband  and 
wife  to  separate  on  friendly  terms  and  to 
make  no  future  demands  upon  each  other's 
property,  carried  out  until  the  wife's  death, 
is  field  not  to  prevent  the  husband  from 
claiming  his  rights  in  her  estate.  (N.  H.) 
554. 

A  man's  heirs  at  law  are  held  to  have  no 


right  to  maintain  a  suit  to  set  aside  a 
fraudulent  divorce  from  a  third  person  of  a 
woman  whom  he  afterwards  attempts  to 
marry,  for  the  purpose  of  defeating  her 
claims  upon  his  estate,  where  they  were  not 
parties  to  the  divorce  proceedings,  and  had 
no  interest  therein.     (Conn.)  758. 


V.  Fiduciabt  Relations. 


A  contract  binding  upon  the  ward  or 
upon  his  estate,  however  beneficial  to  the 
ward  it  may  be,  is  held  to  be  beyond  the 
power  of  a  guardian,  and  to  impose  a  per- 
sonal liability  upon  himself.     (Utah)    354. 

A  person  changed  with  the  duty  of  selling 
corporation  stock  in  order  to  raise  a  fund 
with  which  to  pay  encumbrances  upon  the 


property  of  the  corporation,  and  who  Is  him* 
self  the  owner  of  one  of  the  encumbrances, 
is  held  not  to  be  the  trustee  as  to  the  prop- 
erty of  the  corporation  covered  by  the  en- 
cumbrances, and  forbidden  to  protect  his 
own  interests  by  buying  the  prior  liens 
upon  it.     (Kan.)    405. 


VI.  Tobts;  Negligence;  Injuries. 


Libel. 

Libelous  words  in  a  pleading,  which  are 
entirely  foreign  to  the  issues,  and  not  per- 
tinent to  the  subject  of  the  controversy,  are 
held  not  to  be  within  the  rule  protecting 
averments  in  judicial  proceedings  as  privi- 
leged.    (La.)    930. 

In  the  absence  of  anything  to  show  ill-will 
or  malice,  it  is  held  that  a  verdict  must  be 
directed  for  defendant  in  an  action  for  the 
publication  in  a  newspaper  of  an  article 
ridiculing  in  exaggerated  and  uncompliment- 
ary terms  a  public  entertainment  which  is 
not  only  childish,  but  ridiculous  in  the  ex- 
treme.    (Iowa)   855. 

Trespass  in  cutting  lumber. 
One  who  hires  a  gang  of  workmen  and 
furnishes  them  to  a  third  person  together 
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with  a  time  keeper,  who  is  to  impart  to 
them  the  letter's  orders  as  to  the  time  and 
place  to  work,  is  held  not  to  be  liable  for 
trespasses  committed  by  them  in  cutting 
timber  upon  a  stranger's  land  under  direc- 
tion of  such  third  person,  although  he  is  to 
pay  the  wages  and  has  power  to  discharge 
the  men,  where  he  is  ignorant  of  the  tres- 
pass, and  has  no  voice  in  directing  the  la- 
borers when  and  where  to  work.     (Or.)  625. 

Wrongful  death;  alien's  right  of  action  for. 
A  woman  suing  to  recover  damages  for 
the  negligent  killing  of  her  husband,  for  the 
benefit  of  herself  and  her  minor  children 
by  him,  is  held  not  to  be  compelled  to  tes- 
tify on  cross-examination  to  the  fact  that 
she  has  given  birth  to  an  illegitimate  child 
since  his  death,  for  the  purpose  of  affect- 
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ing  her  credibility  as  a  witness.     (R.  I.) 

646. 

Under  a  statute  giving  a  right  of  action 
for  wrongful  death,  to  the  next  of  kin  of 
deceased  if  dependent  on  him  for  support, 
it  is  held  that  an  action  may  be  brought  by 
a  nonresident  alien  for  the  negligent  killing 
of  her  son.     (Mass.)   934. 

Telegraph  companies, 

A  telegraph  company  is  held  to  be  liable 
for  losses  caused  by  a  false  telegram  will- 
fully transmitted  by  an  operator  employed 
in  its  office,  directing  a  bank  to  pay  money 
on  account  of  a  correspondent  bank.  (C. 
a  A.  9th  C.)   711. 

Mental  anguish  resulting  from  failure  to 

Eromptly  deliver  a  telegram  is  held  not  to 
b  sufficient  to  support  an  action  against 
the  telegraph  company   for    such    failure. 

(Ind.)  846. 

Nuisance. 

Damages  for  injuries  growing  out  of  a 
continuing  nuisance,  which  have  accrued 
within  the  statutory  period  before  the  com- 
mencement of  the  action,  although  more 
than  the  statutory  period  has  elapsed  since 
the  completion  of  the  work,  are  held  to  be 
recoverable.     (Wash.)  632. 

Compliance  with  the  specific  directions 
for  the  abatement  of  the  nuisance  in  a  de- 
cree enjoining  the  conducting  of  a  business 
in  such  a  way  that  the  dust  and  fumes  there- 
from constitute  a  nuisance,  is  held  not  to 
absolve  defendant  from  liability  to  punish- 
ment for  contempt  in  failing  to  obey  the 
general  clause  of  the  decree  in  case  such  di- 
rections prove  insufficient.     (Mich.)  454. 

Injuries  on  highway. 

The  macadamized  portion  alone  of  a 
street  40  feet  wide,  of  which  about  25  are 
paved  with  cobble  stones  and  the  remainder 
macadamized,  is  held  not  to  be  the  traveled 
part  within  the  meaning  of  a  statute  re- 
quiring travelers  by  carriage  to  keep  to  the 
right  of  the  center  of  the  traveled  part  of 
the  road;  and  therefore  a  traveler  injured 
by  collision  while  needlessly  on  the  left  of 
the  center  of  the  whole  Width  of  road  is 
.  held  not  to  absolve  himself  from  fault  by 
showing  that  he  was  to  the  right  of  the 
center  of  the  macadamized  part.  (R.  I.) 
64a 

Injury  from  gasoline. 

A  merchant  who  fills  a  jug  with  gasoline 
for  a  customer,  without  complying  with  the 
statute  providing  thafr  no  gasoline  shall  be 
sold  unless  the  package  containing  it  is 
marked  "gasoline,  is  held  to  be  liable  for 
injuries  to  a  member  of  the  customer's 
family  by  its  explosion  when  she  attempts 
to  use  it  believing  it  to  be  kerosene.  (Iowa) 
854. 

Explosion  of  gas  machine. 

Damages  for  personal  injuries  caused  by 
an  explosion  of  an  acetylene  gas  machine 
are  held  to  be  recoverable  in  an  action  for 
breach  of  warranty  of  its  safety.  (Ky.) 
417. 

Injury  by  driving  logs. 

One  attempting  to  float  logs  down  a 
stream  is  held  to  be  liable  to  an  abutting 
owner    for  injuries    to  his    land  by  a  jam 
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caused  by  the  careless  manner  of  driving  the 
logs.     (Wash.)   199. 

Injuries  by  dogs. 
Injury  inflicted  by  savage  dogs  upon  one 
who  entered  the  premises  of  the  owner  by 
his  request  is  held  to  render  the  latter  lia- 
ble.    (La.)   420. 

Druggists. 
Negligence  in  putting  up  a  prescription 
is  held  to  render  a  druggist  liable  for  in- 
juries caused  thereby,  although  the  negli- 
gence is  that  of  a  registered  pharmacist  em- 
Eloyed  by  him,  which  class  alone  is  allowed 
y  statute  to  fill  prescriptions.  (Iowa) 
364. 

Combined  negligence  of  master  and  servant. 
In  an  action  against  a  railroad  company 
and  its  conductor  for  an  injury  caused  by 
the  alleged  negligence  of  the  conductor  a 
verdict  in  favor  of  the  latter  is  held  to 
preclude  a  judgment  against  the  company. 
(Wash.)  649. 

Injury  by  servant  to  third  person. 
An  assault  and  battery  inflicted  by  a  sta- 
tion agent  and  another  upon  a  third  person 
is  held  not  to  render  the  railroad  company 
liable  for  damages  when  it  appears  that  the 
difficulty  arose  out  of  a  personal  quarrel, 
and  that  the  agent  was  acting  upon  his  in- 
dividual responsibility.     (Ga.)   810. 

Injuries  to  employees. 

A  foreman  authorized  to  purchase,  in- 
spect, and  direct  the  use  of  lumber  for  the 
temporary  structure  of  a  bridge  which  his 
employer  is  engaged  in  constructing  is  held 
to  represent  the  master  in  respect  to  the 
duty  of  inspecting  to  ascertain  if  the  lum- 
ber used  is  reasonably  suitable  for  the  pur- 
pose intended,  so  as  to  render  the  master 
liable  for  injuries  to  other  employees  due 
to  failure  to  perform  that  duty.  (G.  G.  A 
7th  G.)    33. 

A  master's  liability  for  injury  to  a  serv- 
ant by  a  defective  tool  furnished  for  his 
use  is  held  not  to  be  defeated  by  the  fact 
that  the  defective  condition  was  known  to  a 
fellow  servant  who  procured  the  tool  for  use 
by  himself  and  the  injured  one.  (Mich.) 
456. 

A  railroad  company  which  fails  to  pro- 
vide suitable  rules  and  regulations  for  the 
control  and  operation  of  hand  cars  used  by 
bridge  gangs  in  coming  to  and  from  a  sta- 
tion to  places  where  they  are  engaged  in  the 
repair  and  construction  of  bridges  is  held 
to  be  guilty  of  negligence.     (Minn.)  481. 

A  shed  of  a  third  person  under  which 
a  railroad  company  runs  a  spur  track  is 
held  to  be  within  the  rule  that  the  work- 
ing place  furnished  by  the  master  must  be 
reasonably  safe.     (Mich.)   461. 

Injury  to  lineman  of  electric  company. 

An  electric  company  is  held  not  to  be  able 
to  relieve  itself  from  liability  for  injuries 
caused  by  its  failure  to  warn  of  the  danger 
an  employee  unacquainted  with  the  danger- 
ous character  of  the  work  of  a  lineman, 
upon  ordering  him  to  ascend  a  pole  and 
scrape  a  wire,  by  delegating  the  performance 
of  stch  duty  to  a  foreman  who  is  in  a  gen- 
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«ns4  sense  a  fellow  servant  of  the  person 
injured.     (Cal.)   85. 

Injuries  by  fellow  servants. 

A  foreman  and  a  servant  engaged  in  deep- 
ening a  canal  are  held  to  be  fellow  servants 
in  attempting  to  extinguish  a  fire  spreading 
over  adjacent  lands  towards  property  of  the 
master  on  the  canal  bank,  so  that  the  mas- 
ter is  not  liable  for  injuries  to  the  servant 
from  the  negligence  of  the  foreman  in  fail- 
ing  to  warn  him  of  the  impending  fall  of 
burning  trees.     (N.  Y.)    52. 

The  failure  of  a  foreman  to  keep  cleaned 
and  oiled  an  automatic  stop  designed  to  pre- 
vent the  trolley  from  running  off  the  end 
of  the  track  of  a  traveler  used  to  convey 
metal  plates  from  one  place  to  another  in 
the  shop,  because  of  which  the  stop  fails  to 
work  and  falls  upon  an  employee,  is  held 
not  to  render  the  master  liable  for  the  in- 
jury.    (N.  Y.)   62. 

A  foreman  of  water  supply  of  a  railroad, 
whose  duty  requires  him  to  be  carried  from 
place  to  place  along  the  road,  is  held,  when 
riding  on  a  detached  engine  to  a  place  where 
machinery  needs  repairing,  to  be  a  fellow 
servant  of  the  engineer,  for  whose  negli- 
gence the  master  is  not  liable.  (C.  C.  A. 
<$th  C.)   696. 

A  section  foreman  in  charge  of  a  crew 
on  a  hand  car,  with  power  to  determine 
where  the  car  should  be  stopped,  is  held  not 
to  be,  in  the  act  of  applying  the  brakes,  a 
fellow  servant  of  one  of  the  crew,  so  as  to 
relieve  the  railroad  company  from  liability 
for  injuries  to  the  latter  by  his  negligent 
application  of  the  brakes.     (Ky.)    78. 

One  operating  a  body  maker  in  a  can  fac- 
tory, having  authority  to  direct  the  actions 
of  the  machine  tender,  is  held  to  represent 
the  master  in  directing  the  tender  to  remove 
a  can  body  which  has  caught  in  the  ma- 
chine, and  not  to  become  the  fellow  servant 
of  the  tender  by  reason  of  the  fact  that  it 
is  his  duty  to  start  the  machinery  with  his 
own  hand,  so  as  to  release  the  master  from 
liability  for  injuries  caused  thereby.  (III.) 
S42. 

Injury  to  passenger. 

Injury  to  a  passenger  caused  by  the  over- 
turning of  a  car  is  held  to  render  the  rail* 
road  company  liable,  where  it  leaves  her  in 
the  car  without  warning  because  she  cannot 
understand  the  language  in  which  other  pas- 
sengers are  warned,  after  the  engine  has 
been  overturned  by  a  washout  and  water  is 
running  along  the  track  in  such  a  way  as 
to  undermine  one  side  of  it  and  render  the 
overturning  of  the  car  probable.  (C.  C.  A. 
5th  C.)  240. 

A  railway  company  which  permits  a 
drunken  passenger  to  dance  and  stagger 
near  the  door  of  a  baggage  car  is  held  to 
be  liable  for  injuries  caused  by  his  falling 
from  the  car.     (N.  H.)   955. 

Permitting  a  drunken  passenger  who  has 
been  removed  from  a  street  car  for  turbu- 
lence and  an  assault  upon  a  fellow  passen- 
ger, to  return  to  and  remain  upon  the  car, 
although  his  turbulence  continues,  is  held 
to  render  the  street-car  company  liable  for 
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injuries  inflicted  by  him  upon  a  passenger. 
(Md.)  942. 

Assault  by  conductor. 
An  assault  by  a  street-car  conductor  on 
a  passenger  because  the  latter,  after  being 
carried  past  his  station,  in  order  to  stop 
the  car  pulled  the  bell  rope  so  hard  that 
he  broke  it  and  jerked  the  conductor  sev- 
eral feet  along  the  car  floor,  is  held  to  ren- 
der the  company  liable.     (Ala.)    752. 

Ejection  of  drunken  trespasser. 
The  ejection  from  a  train  of  one  who, 
without  right  and  while  in  a  drunken  and 
helpless  condition,  has  boarded  at  night  a 
tram  standing  in  a  cut,  by  trainmen  who 
know  that  a  passenger  train  will  soon  pass 
through  the  cut,  is  held  to  render  the  com- 
pany liable  for  injuries  by  the  latter  train. 
(Ky.)  919. 

Injuries  to  children. 

The  owner  of  an  uninclosed  lot  adjacent 
to  a  highway  in  a  thickly  populated  part 
of  the  city,  who  leaves  unguarded  thereon 
a  heavy  section  of  cement  pipe  of  unstable 
equilibrium,  which  is  an  attractive  play- 
thing for  children  to  roll  about,  and  who 
knows  that  they  resort  there  for  that  pur- 
pose, is  held  to  be  liable  to  a  child  who  is 
injured  by  the  pipe  toppling  over  onto  him 
while  he  is  playing  with  it.     (Colo.)   284. 

One  who  makes  an  excavation  upon  his 
land  is  held  not  to  be  bound  to  so  guard  it 
as  to  prevent  injury  to  children  who  come 
upon  the  premises  without  his  invitation, 
express  or  implied,  but  who  are  induced  to 
do  so  merely  by  the  alluring  attractiveness 
of  the  excavation  and  its  surroundings. 
(Ga.)  313. 

A  municipal  corporation  which,  in  con- 
structing a  sewer  in  a  public  street,  leaves 
a  manhole  uncovered  for  several  weeks  and 
near  it  a  pile  of  sand  with  knowledge  that 
children  are  accustomed  to  plav  in  the  sand, 
is  held  to  be  liable  for  injuries  to  a  child 
who,  while  at  play,  falls  into  the  manhole 
and  is  injured.     (Ind.)   396. 

Injury  in  escaping  danger. 
A  woman  who,  seeing  a  car  which  had 
been  derailed  while  a  flying  drill  was  be- 
ing made,  coming  out  of  the  limits  of  a 
freight  yard  and  across  a  public  street  at 
great  speed  towards  the  place  where  she 
was  standing,  ran  for  safety  and  fell,  is  held 
to  be  entitled  to  recover  for  the  injury 
thereby  received.     (N.  J.  Err.  &  App.)  582. 

Contributory  negligence. 

The  modification  of  the  rule  that  one 
guilty  of  contributory  negligence  cannot  re- 
cover for  injuries  negligently  inflicted,  which 
permits  a  recovery  in  case  defendant  might, 
after  discovering  plaintiff's  peril,  have 
avoided  the  injury,  is  held  to  bednapplicable, 
where  plaintiff,  in  attempting  to  put  a  par- 
cel on  the  front  platform  of  a  street  car, 
negligently  stood  on  the  side  toward  the 
other  track,  and  upon  perceiving  a  car  ap- 
proaching became  confused  and  got  caught 
between  the  cars  and  was  injured.  (Md.) 
424. 

Failure  to  exercise  ordinary  care  on  the 
part  of  the  person  injured,  before  the  nag- 
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ligenoe  complained  of  is  apparent  or  should 
have  been  reasonably  apprehended,  is  held 
not  to  preclude  a  recovery,  but  to  authorize 
the  jury  to  diminish  the  damages  in  pro- 
portion to  the  fault  attributable  to  the  per- 
son injured.     (Ga.)  802. 

The  question  whether  or  not  a  boy  ten 
years  old  is  guilty  of  negligence  contribut- 
ing to  his  injury,  is  held  to  be  for  the  jury, 
where,  at  a  street  crossing,  he  attempts  to 
ride  a  bicycle  across  street-railway  tracks, 
and  in  so  doing  passes  behind  one  car  and 
comes  immediately  in  front  of  another  ap- 
proaching from  the  opposite  direction, 
which,  because  of  its  defective  condition, 
cannot  be  stopped  in  time  to  avoid  collision 
with  him.     (Wash.)   184. 

In  an  action  for  the  death  of  a  child, 
the  father  as  administrator  being  plaintiff, 
it  is  held  to  be  error  to  instruct  the  jury 
that  contributory  negligence  of  the  father 
is  no  defense.     (Neb.)  321. 


Unforeseen  result  of  wrongful  act. 
One  who  beats  a  horse  in  violation  of  the 
statute  for  prevention  of  cruelty  to  animal* 
is  held  not  to  be  able  to  escape  liability  for 
an  injury  caused  by  a  blow  falling  on  a  by- 
stander, on  the  ground  that  he  used  rea- 
sonable care  to  avoid  the  accident,  which 
waa  caused  by  the  shying  of  the  horse  and 
the  slipping  of  his  own  foot,  and  that  suck 
result  of  his  acts  was  not  anticipated. 
(Iowa)   367. 

Unforeseen  result  of  lawful  act. 
The  accidental  shooting  of  a  man  upon  a. 
highway  by  an    employee    in    a  slaughter 
house  who  waa  shooting  at  dogs  that  had 
caused  annoyance    and    trouble    about  the 
place  is  held  not  to  render  either  employer 
or  employee  liable,  as  the  shooting  of  the 
man  was  entirely  accidental,  and  was  due 
to  the  deflection  of  the  course  of  the  bullet 
in  some  manner,  except  for  which  it  could 
never  have   reached   the  highway.     (Kan.) 
402. 
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Adverse  possession. 

Adverse  possession  of  a  portion  of  a  rail- 
road right  of  way  for  a  period  exceeding 
that  designated  by  the  statute  of  limitations 
for  the  recovery  of  real  property  is  held  to 
bar  a  right  of  action  to  recover  possession 
thereof.     (Wash.)  526. 

A  railroad  right  of  way  is  held  to  be  of 
such  a  public  nature  that  title  thereto  can- 
not be  acquired  against  the  company  by  pre- 
scription or  the  running  of  the  statute  of 
limitations.     (Cal.)   522. 

An  agent's  occupancy  of  a  house  on  his 
principal's  property  as  a  part  merely  of  the 
contract  for  services  is  held  not  to  estab- 
lish the  relation  of  tenant  and  landlord  be- 
tween him  and  the  principal  so  as  to  pre- 
clude him  from  acquiring  an  adverse  title 
to  the  property.     (Ala.)    740. 

Mortgage. 

A  power  of  sale  inserted  in  a  real-estate 
mortgage  is  held  to  be  a  power  coupled  with 
an  interest,  and  is  not  revoked  or  suspended 
by  the  death  of  the  mortgagor.  (N.  D.) 
610. 

A  purchaser  of  a  parcel  of  a  tract  of 
land,  the  whole  of  which  is  subsequently 
mortgaged,  is  held  not  to  be  entitled  to  take 
advantage,  after  foreclosure  of  the  mort- 
gage, of  a  clause  therein  by  which  any  par- 
cel may  be  released  upon  payment  of  a  cer- 
tain sum,  where  he  has  unsuccessfully 
sought  to  cast  the  burden  of  the  whole  mort- 
gage on  subsequent  purchasers  of  the  re- 
maining parcels  who  purchased  before  the 
?rior  conveyance  was  recorded.  (Mich.) 
31. 

Deeds. 

Delivery  of  a  deed  in  escrow  sufficient  to 
pass  title  is  held  to  be  made  where  the 
grantor  turns  the  deed  over  to  his  house- 
keeper with  instructions  to  deliver  it  to  the 
grantee  on  his  death,  with  no  subsequent 
attempt  to  control  or  take  possession  of  it, 
although  for  safe  keeping  she  places  it  in 
the  grantor's  trunk,  which  is  locked  and 
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the  key  to  which  he  retains  until  his  death* 
(111.)  865. 

Gift. 
A  gift  of  personalty  placed  in  the  pos- 
session of  a  third  person  for  delivery  to  the 
donee  is  held  not  to  be  defeated  by  the  fact 
that  the  delivery  is  not  effected  until  the 
donor  has  become  finally  unconscious  in  his 
last  illness.     (CCA.  0th  C.)   708. 

Waters. 

The  riparian  owners  along  a  stream  of 
water,  the  flow  of  which  has  been  diverted 
from  its  natural  channel  or  obstructed  by 
a  permanent  dam  which  has  continued  for 
the  time  necessary  to  establish  a  prescrip- 
tive right  to  perpetually  maintain  the  same,, 
who  have  improved  their  property  in  re- 
liance upon  the  continuance  thereof,  are 
held  to  acquire  a  reciprocal  right  to  have 
the  artificial  conditions  remain  undisturbed. 
(Minn.)  473. 

The  right  to  appropriate  the  water  of  a 
spring  which  has  no  natural  stream  flowing 
therefrom  is  held  to  exist  under  a  statute 
providing  that  all  ditches  constructed  for 
the  purpose  of  utilizing  the  spring  waters 
of  the  state  shall  be  governed  by  the  same 
laws  as  ditches  constructed  for  the  purpose 
of  utilizing  the  waters  of  running  streams. 
(Or.)  628. 

The  right  of  a  riparian  proprietor  to  use 
the  water  for  irrigating  purposes  is  held 
not  to  be  limited  to  the  tract  of  land  bor- 
dering on  the  stream  as  first  segregated  and 
sold  by  the  government,  but  to  extend  to 
lands  lying  back  of  such  tract  and  pur- 
chased by  him  from  other  persons.  (Or.) 
630. 

Wills. 

A  psper  reading:  "This  is  good  to  Miss 
Rubie  Ferris  for  eight  hundred  dollars  for 
care  and  attendance  rendered  by  her  to  me 
in  my  last  sickness.  This  eight  hundred 
dollars  is  to  be  collected  out  of  my  estate 
after   my  death,   provided,  however,  I  die 


Resume  of  Decisions, 
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a  bachelor," — is  held  to  be  a  will  when  it 
is  duly  executed  as  such.     (Mich.)  464. 

A  bequest  by  name  to  an  unincorporated 
educational  society,  which  has  an  existing 
organization  governed  by  a  constitution  and 
by-laws,  and  having  officers  to  conduct  its 
business  affairs  and  carry  out  its  objects, 
is  held  to  be  valid.     (Gal.)  281. 

An  absolute  gift,  and  not  a  trust,  is  held 
to  be  created  by  a  will  bequeathing  a  fund 
to  a  church,  and  "suggesting"  that  it  be 
used  to  complete  the  spire,  or  invested  and 
the  income  used  to  carry  on  a  church  mis- 
sion, or  for  the  benefit  of  the  church  poor. 
(Md.)   427. 
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Lien*. 
A  stipulation  in  a  lease  of  a  farm  for  a 
term  of  years,  that  all  property  of  every 
kind  and  description  belonging  to  the  ten- 
ant that  shall  be  on  the  premises,  or  brought 
thereon  during  the  term  of  the  lease,  shall 
be  held  as  security  for  the  payment  of  the 
rent,  and  that  there  shall  be  a  lien  on  the 
same  for  the  payment  of  such  rent,  is  held 
to  be  ineffectual  to  create  a  lien  for  rents 
due  and  in  arrears,  on  the  crops  grown  on 
the  leased  premises,  and  other  property  not 
in  esse  at  the  time  of  the  lease,  but  after- 
wards brought  thereon  by  the  lessee.  (Neb.) 
328. 


VIII.  Civil  Remedies. 


Comity, 

A  written  promise  of  a  married  woman 
made  in  a  foreign  state,  where  it  is  valid, 
is  held  to  be  enforceable  in  New  Jersey,  al- 
though it  would  be  void  if  made  in  the  lat- 
ter state.     (N.  J.  Err.  &  App.)  585. 

A  judgment  against  a  nonresident,  en- 
tered on  a  note  containing  a  power  of  at- 
torney to  confess  judgment  which  is  valid 
in  the  state  where  entered,  is  held  to  be 
entitled  to  full  faith  and  credit  in  other 
states.     (Mo.)    502. 

That  a  judgment  for  alimony  in  a  divorce 
proceeding  is  subject  to  alteration  from  time 
to  time  by  the  court  which  rendered  it  is 
held  not  to  prevent  its  being  a  final  decree 
which  may  be  enforced  in  the  courts  of  an- 
other state.     (Wash.)   204. 

Jurisdiction  of  probate  court. 
A  cause  of  action  against  a  railroad  com- 
pany for  negligently  killing  a  person,  which 
is  created  by  statute  for  the  benefit  of  per- 
sons named,  and  is  enforceable  only  by  his 
administrator,  is  held  to  give  jurisdiction 
to  the  probate  court  of  the  county  where 
the  killing  occurred  to  grant  letters  of  ad- 
ministration on  the  estate,  although  the  de- 
ceased was  not  a  resident  of  the  state  and 
owned  no  other  estate  within  its  limits  at 
the  time  of  his  death,  and  the  statutes  pro- 
vide in  case  of  a  nonresident  for  adminis- 
tration only  in  the  county  where  the  greater 
part  of  his  estate  may  be.     (S.  C.)  660. 

Injunction 

An  injunction  to  restrain  a  representative 
of  a  labor  union  from  enticing  apprentices 
to  break  their  contract  and  become  members 
of  the  union  is  held  to  be  properly  granted 
at  the  instance  of  a  manufacturer  whose  ap- 
prentices are  under  express  contract  not  to 
join  a  labor  union.     (Pa.)  640. 

To  warrant  an  injunction  restraining,  as 
a  threatened  nuisance,  the  erection  of  a 
building  proposed  to  be  used  for  legitimate 
purposes,  it  is  held  that  the  fact  that  it 
will  be  a  nuisance  if  so  used  must  be  made 
clearly  to  appear  beyond  all  ground  of  fair 
questioning.     (W.  Va.)  545. 

Abatement  of  nuisance. 
Save  as  to  those  things  which  are  by  the 
common  or  statute  law  declared  to  be  nui- 
sances, or  which  are  in  their  very'  nature 
palpably  and  indisputably  such,  it  is  held 
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that  a  municipal  corporation  has  no  legal 
right  summarily  to  compel  the  abatement  of 
a  particular  thing  or  act  as  a  nuisance, 
without  reasonable  notice  to  the  person  al- 
leged to  be  maintaining  the  same  of  the 
time  and  place  for  hearing,  and  determining 
whether  such  thing  or  act  does  in  law  con- 
stitute a  nuisance.     (Ga.)  204. 

The  fact  that  all  places  where  intoxicat- 
ing liquors  are  sold  are  declared  by  stat- 
ute to  be  nuisances  is  held  not  to  justify 
their  abatement  by  any  person  or  persons 
without  process  of  law.     (Kan.)   010. 

A  public  nuisance  consisting  of  a  fence 
across  a  navigable  stream  is  held  not  to  be 
abatable  at  the  suit  of  a  private  individual, 
unless  he  has  some  special  interest  in  the 
abatement  different  from  and  greater  than 
the  interest  of  the  community.  (Wash.) 
178. 

Attachment. 

An  attachment  levied  on  real  estate  fraud- 
ulently alienated  by  the  attachment  debtor, 
even  though  the  legal  title  of  record  is  in 
another,  is  held  to  create  a  lien  in  favor 
of  the  attachment  creditor  upon  the  inter- 
est of  the  debtor  in  the  land  attached,  which 
he  may  enforce  by  appropriate  proceedings 
after  recovering  a  judgment.  (Neb.)  333. 
An  attachment  creditor,  claiming  that  an 
assignment  for  creditors  is  fraudulent  as 
to  him,  and  maintaining  a  hostile  attitude 
toward  the  receiver  of  the  estate,  and  who 
allows  the  receiver  to  insure  the  attached 
roperty  for  the  benefit  of  the  estate,  is 
eld  to  have  no  right,  after  money  is  col- 
lected on  the  insurance  policy,  to  claim  a 
trust  in  his  favor  on  account  of  his  attach- 
ment on  the  burned  building  which  might 
have  satisfied  its  execution  had  it  not  been 
burned.     (Utah)    343. 

Set-off. 

A  creditor  of  an  insolvent  debtor,  who 
bids  in  the  debtor's  property  at  an  execu- 
tion sale  for  an  amount  in  excess  of  the 
judgment,  is  held  to  have  no  right  to  set 
off  his  claim  against  the  amount  of  his  bid, 
to  which  the  debtor  is  entitled.  (Cal.) 
272. 

Judicial  sale. 

A  sale  of  a  section  of  a  railroad  under  a 
decree  of  court  separate  from  the  franchise 
is  held  not  to  be  warranted  for  the  purpose 
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of  enforcing  a  contractor's  lien.     (C.  C.  A. 
6th  C.)  687. 

Attorneys*  fees. 

That  the  fund  reached  by  a  creditor's  bill 
against  an  insolvent  building  and  loan  as- 
sociation is  all  absorbed  by  prior  claims 
not  secured  by  mortgage  or  other  fixed  lien, 
so  that  the  one  who  has  inBtigated.it  will 
receive  nothing,  is  held  not  to  prevent  the 
allowance  of  a  reasonable  attorney's  fee  to 
his  solicitors  out  of  the  fund.  (Tenn.) 
817. 

Habeas  corpus. 

A  writ  of  habeas  corpus  directed  to  a  wife 
on  the  application  of  her  husband  touch- 
ing the  custody  of  a  minor  child  is  held 
not  to  be  a  suit  within  the  meaning  of  a 
statute  prohibiting  suits  between  husband 
and  wife  except  in  special  permitted  cases. 
(La.)   927. 

Limitation  of  actions. 

In  case  a  defendant,  once  a  resident  of  the 
state,  departs  and  resides  out  of  it  before 
a  personal  judgment  against  him,  the  time 
of  his  residence  abroad  is  held  not  to  ex- 
cuse the  judgment  from  the  statute  of  limi- 
tations, although  he  was  a  resident  when 
the  cause  of  action  on  which  the  judgment 
rests,  arose  or  accrued.     (W.  Va.)  215. 

The  substitution  of  plaintiff  as  adminis- 
trator with  the  will  annexed  after  the  filing 
and  probate  of  the  will,  for  himself  as 
simple  administrator  in  an  action  on  an 
insurance  policy,  is  held  not  to  constitute  a 
new  action    so   as   to  give  the  insurer  the 
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benefit  of  the  expiration  of  the  time  limited 
for  the  bringing  of  the  suit  which  occurs 
before  the  substitution  is  made.  (CCA. 
6th  C)    680. 

An  action  by  a  father  to  recover  damages 
for  the  seduction  of  his  daughter  is  held 
to  be  barred  by  the  statute  of  limitations, 
unless  brought  within  two  years  from  the 
time  the  right  of  action  accrued.  (Ga.) 
811. 

Evidence. 

Evidence  tending  to  show  that  a  party 
to  an  action  tried  to  bribe  a  witness  to  give 
false  testimony  in  his  favor  is  held  to  be 
competent  as  an  admission  of  weakness  in 
his  case.     (N.  Y.)   592. 

Evidence  of  good  character,  while  not  a 
defense,  is  held  to  be  a  circumstance  tend- 
ing to  strengthen  the  legal  presumption  of 
innocence,  and  to  be  weighed  and  estimated 
by  the  jury  according  to  the  weight  of  the 
testimony  by  which  it  is  supported  in  con- 
nection with  that  to  which  it  is  opposed. 
(Del.)  286. 

Military  tribunal. 
A  military  examining  board  provided  by 
the  Constitution  and  statutes  to  determine 
the  moral  character,  capacity,  or  general 
fitness  of  officers  of  the  militia,  and  having 
within  its  jurisdiction  the  powers  of  a  court 
martial,  and  upon  whose  findings  the  gov- 
ernor may  dismiss  an  officer  from  the  serv- 
ice, is  held  to  be  a  judicial  body  whose  de- 
termination may  be  reviewed  by  a  common- 
law  writ  of  certiorari.     (N.  Y.)   597. 


IX.  Criminal  Law  akd  Practice. 


Forgery. 

The  alteration  of  a  memorandum  as  to  the 
grade  of  grain,  indorsed  on  the  back  of  an 
elevator  receipt  given  by  a  railroad  company 
for  grain  to  be  stored  and  shipped,  is  held 
not  to  constitute  forgery,  since  the  memo- 
randum is  not  part  of  the  receipt,  and  the 
alteration  does  not  change  the  legal  effect 
of  the  receipt.     (Ind.)  794. 

An  instrument  in  the  following  form: 
"Mr.  Sage:  Please  let  this  boy  have  a 
single  rig — a  good  one— and  oblige.  I  will 
bring  it  back  myself.  (Signed)  George 
dinger," — is  held  to  be  the  subject  of 
forgery.     (Neb.)   327. 

Perjury. 
False  testimony  given  in  the  course  of 
proceedings  which  are  merely  erroneous  or 
voidable,  even  if  there  are  such  irregulari- 
ties or  defects  as  would  require  a  reversal 
of  the  cause  on  appeal,  is  held  to  constitute 
perjury,  if  material.     (Okla.)  513. 

Homicide. 
In  the  absence  of  actual  malice  man- 
slaughter, and  not  murder,  is  held  to  be 
committed  by  killing  a  man  while  reason- 
ably believing  from  the  circumstances  that 
he  is  in  the  act  of  adultery  with  assailant's 
wife,  although  the  assailant  is  in  fact  mis- 
taken.    (Conn.)    780. 

Prison  breach. 
Breaking  a  prison  is  held  not  to  be  effect- 
ed by  a  prisoner's  concealing  himself  in  a 
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crevice  in  a  stone  quarry  to  which  he  has 
been  taken  to  work  until  the  guards  with- 
draw, and  then  walking  forth  without  im- 
pediment, although  to  aid  the  concealment  a 
cower  is  placed  over  <the  crevice,  which  is  re- 
moved when   the  escape  iseff  eoted.  ( Iowa )  823. 

Intoxication  to  excuse  crime 
Upon  trial  of  an  indictment  for  conspir- 
ing to  commit  murder  the  fact  of  defend- 
ant's intoxication  at  the  time  of  the  commis- 
sion of  the  offense  is  held  to  be  properly 
considered  by  the  jury  as  bearing  upon  the 
existence  of  the  felonious  intent  necessary 
to  render  him  guilty.     (Ind.)  391. 

Drunkenness  of  juror. 
The  conviction  of  a  person  of  a  crime 
which  the  Constitution  requires  should  be 
tried  by  a  jury  of  twelve,  though  nine  ju- 
rors concurring  might  render  a  verdict,  is 
held  not  to  be  a  legal  conviction,  though 
twelve  jurors  were  physically  present  dur- 
ing the  trial  and  all  concurred  in  a  ver- 
dict of  guilty,  if  one  of  the  jurors  was  in 
a  drunken  condition  during  the  trial.  (La.) 
933. 

Prejudicial  remarks  of    prosecuting  at  tor- 

ney. 
Remarks  of  the  solicitor  general  in  a 
criminal  proceeding,  calculated  to  preju- 
dice the  jury,  and  not  authorized  by  the  evi- 
dence or  any  fair  deduction  therefrom,  are 
held  to  require  the  reversal  of  the  judgment 
and  the  granting  of  a  new  trial.     (Ga.)  959. 
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Acceptance.     See  Saul 

Action.     See  Death. 

Aliens.     See  Death. 

Alimony.     See  Bankruptcy. 

Assignment  for  creditors.  See  also 
Judgment. 
Bight  of  creditor  to  participate  under 
assignment  or  deed  of  trust  for  the 
benefit  of  creditors  which  he  has  re- 
pudiated : — (I.)  When  creditor  has  suc- 
cessfully assailed  assignment  or  deed 
of  trust;  (II.)  when  creditor's  attack 
on  assignment  or  deed  of  trust  has 
failed;  (III.)  when  creditor's  attack 
on  assignment  or  deed  of  trust  is  still 
pending  and  undetermined  848 

Bankruptcy.  See  also  Costs  and  Fees. 
What  constitutes  a  fixed  liability  as  evi- 
denced by  a  judgment  or  an  instrument 
in  writing  absolutely  owing  at  the 
time  of  the  filing  of  the  petition  In 
bankruptcy: — (I.)  Judgments:  (a)  in 
general;  (o)  for  alimony;  (II.)  writ- 
ten Instruments :  (a)  In  general ;  (o) 
bonds;  (c)  notes;  (d)  leases;  (III.) 
conclusion  869 

Bills  and  notes.     See  also  Bankruptcy. 
Intoxication  of  maker  as  affecting  bona 

fide  holder  451 

Bight 8  of  payee  of  note  after  repurchas- 
ing from  bona  fide  holder  673 

Bonds.     See  Bankruptcy. 

Contracts  i  as  to  validity  of  contract  made 
with  intoxicated  person: — (I.)  Degree* 
of  Intoxication;  (II.)  taking  advan- 
tage of  intoxicated  person;  (III.) 
fraud;  (IV.)  intoxication  produced  by 
the  other  party;  (V.)  ratification; 
(VI.)  habitual  drunkards;  (VII.)  as 
affecting  a  bona  fide  holder  of  note; 
(VIII.)  Implied  contracts;  (IX.)  ob- 
taining relief;  (X.)  who  may  show 
Intoxication  of  party;  (XI.)  summary    440 

Corporations.  Bee  Costs  and  Fees; 
Judgment. 

Costs  and  fees*  allowance  of  attorneys' 
fees  oat  of  fund  for  attorneys  of 
creditors  who  sue  in  behalf  of  them- 
selves and  other  creditors: — (I.)  In 
general ;  (II.)  suit  to  have  conveyance 
set  aside:  (a)  In  general;  (o)  from 
what  part  of  fund  allowance  made ; 
(III.) suit  for  administration  of  de- 
cedent's estate:  (a)  in  general;  (o) 
from  what  part  of  fund  allowance 
made;  (o)  where  plaintiff's  debt  not 
reached;  (IV.)  suit  for  appointment 
of  receiver  and  to  wind  up  insol- 
vent corporation:  (a)  in  general;  (o) 
from    what   part    of   fund    allowance 

made;   (o)  where  plaintiff's  debt  not 
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reached;  (V.)  suit  to  enforce  stock- 
holder's liability;  (VI.)  proceedings 
in  bankruptcy  cases:  (a)  in  general; 
(b)  amount  of  fee;  (VII.)  conclusion  81T 

Creditors'  bills.     See  OrriCEBS. 

Death.     See  also  Judgment. 
Bight  of  alien  nonresident  to  maintain 
statutory   action   for  death   of  other 
person  084 

Deeds  i  delivery  of  deed  to  third  person ;  or 
record,  or  delivery  for  record,  by  grant- 
or:— (I.)  Delivery  to  person  previous- 
ly authorised  or  designated  by  grantee; 
(II.)  delivery  to  person  not  previous- 
ly authorized  or  designated  by  grantee ; 
recording:  (a)  general  rale  as  to  de- 
livery to  third  person:  (1)  In  general 
(2)  when  not  to  be  delivered  to  grantee 
until  after  grantor's  death ;  (b)  requi- 
sites on  part  of  grantor:  (1)  general 
statement;  (2)  particular  Instances 
and  illustrations:  (a)  delivery  with- 
out directions  to  await  grantor's 
death:  (1)  when  held  effective;  (2) 
when  held  Ineffective;  (6)  delivery 
with  directions  to  await  grantor's 
death:  (1)  when  held  effective;  (2) 
when  held  Ineffective ;  (c)  deed  remain- 
ing within  physical  power  of  grantor; 
(d)  effect  of  grantor's  purpose  to  avoid 
his  obligations ;  (e)  reservation  of  life 
estate  as  illustrating  grantor's  Intent ; 
(8)  recording  or  delivery  for  record: 
(a)  in  general ;  presumption  from  rec- 
ord; (6)  grantor's  intent;  (o)  ef- 
fect of  return  of  deed  to  grantor; 
(<f)  acceptance;  how  and  when  deed 
takes  effect;  status  of  title:  (1)  ne- 
cessity of  acceptances;  (2)  what  suf- 
ficient to  show  actual  acceptance;  ef- 
fect of  assent  or  dissent;  (8)  different 
theories  with  respect  to  acceptance: 
(a)  in  general;  their  relation  to  the 
time  when,  and  manner  In  which,  the 
deed  takes  effect;  (b)  theory  of  rela- 
tion back ;  (c)  presumption  of  accept- 
ance: (1)  in  general;  (2)  deed  to 
person  non  $ui  juris;  (3)  trust  deeds; 
(4)  deed  not  beneficial  to  grantee;  (d) 
cases  Illustrative  of  the  nature  of  the 
Instrument  and  of  the  time  when  It 
takes  effect;  (e)  right  of  grantor  to 
revoke;  (/)  lights  of  third  persons; 
(g)  grantor's  interest  In,  and  rights 
respecting,  the  property;  (III.)  sum- 
mary 864 

Divorce.     See  Judgment. 

Drunkenness.     Contract     with      Intoxi- 
cated person,  see  Contracts. 

Executor*  and   administrators.     See 

Costs  and  Fees, 
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F*rfferyf  by  making  or  altering  mere 
memorandum  : —  <  I. )  Scope ;  (II.)  the 
general  rule;  (III.)  application  to  par- 
ticular kinds  of  memoranda :  (a)  In 
the  nature  of  a  promise  or  order; 
(o)  In  the  nature  of  a  receipt  or  ac- 
quittance; (o)  In  the  nature  of  certifi- 
cates or  statements  of  fact ;  (d)  falsi- 
fication of  dates  and  addresses;  (IV.) 
conclusion  794 

Fraudulent  conveyances.  See  Costs 
and  Fees. 

Garnishment.     See  Judgment. 

Husband  and  wife.     See  Judgment. 

See  Judgment. 
ice j  Insurable  Interest  in  life  of 
parent  or  child  or  other  relative  bj 
blood: — (I.)  The  rule  that  pecuniary 
Interest  is  necessary :  (a)  its  origin 
and  extent;  (b)  what  pecuniary  In- 
terest Is  sufficient;  (II.)  the  rule  that 
close  relationship  is  sufficient:  (a) 
origin,  general  statement  and  scope; 
(b)  application  to  interest  of  child  In 
life  of  parent;  (e)  application  to  in- 
terest of  parent  in  life  of  child;  (d) 
application  to  interest  in  lives  of 
brothers  or  sisters;  (e)  application  to 
Interest  In  Uvea  of  other  relatives; 
(III.)  consent  of  the  insured;  (IV.) 
conclusion  225 

Juatmtent.  See  also  Bankruptcy. 
In  favor  of  employee  as  bar  to  recovery 
against  employer  for  employee's  act  or 
default: — (I.)  The  general  rule;  (II.) 
identity  or  privity  as  to  parties ;  (III.) 
Identity  of  issues:  (IV.)  effect  of  ac- 
tion beyond  or  without  authority ;  (V.) 
the  rule  In  the  principal  case;  (VI.) 
conclusion  649 

Who  may  sue  or  take  other  proceedings 
to  set  aside  judgments  against  other 
parties: — (I.)  Decrees  of  divorce; 
(II.)  judgments  on  confession ;  (III.) 
matters  of  administration,  probate 
heirs,  guardian;  (IV.)  assignment  for 
creditors;  (V.)  garnishment;  (VI.) 
foreclosure  of  mortgage;  (VII.)  judg- 
ments against  partners;  (VIII.)  judg- 
ments against  corporations;  (IX.)  for 
death  of  party  ;  (X.)  for  usury ;  (XI.) 
application  by  surety  or  guarantor; 
(XII.)  application  by  party  claiming 
property  affected;  (XIII.)  application 
by  creditors  seeking  relief;  (XIV.)  ap- 
plication by  other  persons;  (XV.) 
summary  758 

Lease.     See  Bankruptcy. 

Master  and   servant.     See  also  Judo- 

k  MENT. 

Vice  princlpalshlp  as  determined  with 
reference  to  the  character  of  the  act 
which  caused  the  injury: — (I.)  Intro- 
ductory; (II.)  master  liable  for  any 
negligence  which  Involves  the  breach 
of  one  of  his  personal  duties:  (a) 
generally ;  (b)  various  forms  In  which 
the  master's  responsibility  Is  stated; 
(o)  subsidiary  consequences  deduced 
from  the  general  principle;  (d)  ration- 
ale of  the  doctrine  of  nondelegable 
duties;  (e)  master  sometimes  liable 
54L.R.  A. 


both  on  account  of  the  character  of 
negligent  act  and  the  official  position 
of  the  negligent  servant ;  (/)  doctrine 
of   nondelegable   duties   applicable   to 
artificial    persons;    {g)    servants    of 
contractors,     when     precluded     from. 
availing  themseivai  of  the  doctrine  la 
actions    against    their   masters;    (n) 
delegation  of  personal  duties  to  an  In- 
dependent  contractor,    effect   of;    «) 
same  subject  continued ;  opposing  doc- 
trines   discussed;     (>)    Massachusetts, 
doctrine  not  identical    with    that    of 
other    states;   (ft)  servants   may    act 
in  a  dual  capacity;  (I)  pleading;  (m) 
burden  of    proof;    (n)     propriety    of 
instructions;    (o)    functions  of  court 
and    jury;    (III.)    what    duties     are 
deemed  to  be  nondelegable :     (a)  duties 
imposed  by  statute;   (b)   duty  to  see 
that  the  unintelligent  instrumentalities 
of  the  work  are  reasonably  safe ;  gen- 
eral rule  stated;  (c)  duty  to  see  that 
the  unintelligent  Instrumentalities  of 
the  work,  as  originally  supplied,  sat- 
isfy the  legal  standard  of  safety ;  (d) 
duty  to  see  that  the  unintelligent  In- 
strumentalities are    maintained    In    a 
suitable  condition  for  the  work  to  be- 
done;   (e)   difference  between  the  ex- 
tent of  a  master's  responsibility  for 
original  supply  and  subsequent  main- 
tenance;   (f)   duty  to  see  that  worn- 
out  or  otherwise  defective  parts  of  In- 
strumentalities are  replaced  by  suit- 
able substitutes;  (g)  duty  to  furnish* 
proper  medical  treatment  to  sick  or  in- 
jured servants ;  (h)  duty  to  hire  suit- 
able   servants;    (<)    duty    to   employ- 
servants  sufficient  In  number  for  the- 
work  in  hand ;  (j)  duty  to  frame  rule* 
and  regulations  for  the  conduct  of  the 
business;    (ft)    duty   to  bring  regula- 
tions to  the  knowledge  of  employees; 
(I)  duty  to  carry  out  regulations,  how 
far  absolute ;  generally ;  (m)  duty  to- 
carry  out  regulations  with  respect  to 
the  movements  of  trains;  (n)  duty  to 
impart   Information  as  to  permanent 
dangers  normally  Incident  to  the  work 
at  the  time  it  is  entered  upon;   (e) 
duty  to  Impart  information  as  to  per- 
manent dangers  superadded  to  the  en- 
vironment after  the  work  has  begun  ; 
(p)  duty  to  warn  as  to  dangers  of  the 
transitory  class  occasionally  superven- 
ing during  the  progress  of  the  work ; 
(q)  duty  to  Inspect  instrumentalities; 
generally ;  (r)  duty  to  Inspect  Instru- 
mentalities at  the  time  they  are  first 
brought  Into  use;  (•)  duty  to  Inspect 
Instrumentalities  during  the  time  they 
are  kept  In  use ;  (t)  duty  to  inspect  in- 
strumentalities  belonging  to   another 
person,   but  temporarily  used  by  the 
master;  (IV.)  nonliability  of  the  mas- 
ter for  negligence  of  coservants  in  re- 
spect to  the  details  of  the  work :  (s) 
generally;    (b)    supervision  of  details 
not  a  master's  duty ;  (c)  merely  tran- 
sitory perils ;  master  not  bound  to  pro- 
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tect  the  servant  against;  (<f)  dangers 
caused  by  the  progress  of  the  work; 
matter  not  bound  to  protect  servant 
against;  (•)  preparation  or  care  of  in- 
strumentalities; master  not  responsi- 
ble for,  where  these  functions  are  a 
part  of  the  work  to  be  done;  (f)  nee* 
llgent  use  of  safe  appliances  by  fellow 
•errant;  master  not  responsible  for; 
(g)  rationale  of  doctrine  exempting 
master  from  liability  for  negligence  in 
carrying  out  the  details  of  the  work; 
(ft)  pleading;  (i)  Instructions;  U) 
functions  of  court  and  jury  in  passing 
upon  evidence;  (•)  explanation  of 
classification  of  the  cases  cited  In  the 
ensuing  sections;  (V.)  negligence  of 
coservant  involving  merely  the  use  of 
the  instrumentalities;  master  not  re- 
sponsible for:  (a)  orders  respecting 
the  use  of  the  Instrumentalities;  (b) 
choice  of  particular  methods  of  work ; 
(o)  disposition  of  the  force  of  employ- 
ees available  for  the  work  in  hand; 
(d)  assigning  servants  to  work  for 
which  they  are  unfitted;  («)  negli- 
gence in  sending  servants  into  abnor- 
mally dangerous  places  without  warn- 
ing; (f)  falling  to  warn  servants  as 
to  dangers  arising  from  the  execution 
of  the  details  of  the  work ;  (p)  absence 
from  the  post  of  duty;  (A)  selecting 
an  imperfect  appliance  from  the  stock 
available;  (i)  failing  to  use  the  In- 
strumentalities furnished  by  the  mas- 
ter; (j)  negligence  In  falling  to  dis- 
card a  defective  for  a  suitable  lustra* 
*  mentality;  (*)  using  instrumentali- 
ties in  a  manner  not  contemplated  nor 
auhorised  by  the  master;  (I)  giving 
of  signals ;  (*»)  negligence  In  carrying 
out  the  express  orders  or  regulations 
of  the  master;  <»)  failure  to  give  In- 
structions; (o)  negligence  in  manipu- 
lation of  the  Instrumentalities  during 
the  progress  of  the  work;  (p)  negli- 
gence In  the  transmission  of  the  mas- 
ter's orders  to  other  servants;  (VI.) 
negligence  of  coservaat  In  respect  to 
the  preparation  or  structural  modifica- 
tion of  instrumentalities  or  their 
parts;  when  not  imputed  to  the  mas- 
ter: (a)  introductory;  (b)  negligence 
which  produces  structural  unsafety  of 
a  temporary  character ;  (o)  negligence 
In  falling  to  adjust  or  secure  instru- 
mentalities or  their  parts  while  In  use ; 
(a)  negligence  In  the  preparation  of 
temporary  structures  or  other  instru- 
mentalities as  a  part  of  the  work ;  gen- 
eral rule;  (e)  rationale  and  limits  of 
a  master's  exemption  from  liability  for 
the  adjustment  or  preparation  of  In- 
strumentalities;  (f)  special  circum- 
stances not  affecting  the  extent  of  the 
master's  liability ;  (g)  when  the  delin- 
quency is  deemed  not  to  be  In  respect 
to  the  details  of  the  work ;  (VII.)  neg- 
ligence of  coservants  whose  duty  It  Is 
to  keep  the  instrumentalities  In  proper 
condition;  when  not  Imputed  to  tha 
64  L.  U.  A. 


master:  (a)  theory  that  a  master  Is 
never  liable  for  negligence  In  regard  te 
Inspection  and  repairs;  (6)  theory 
that  the  liability  of  the  master  de- 
pends on  the  subject-matter  of  the  In- 
spection or  repairs  neglected ;  (o)  mas- 
ter liable  where  the  delinquent  servant 
was  engaged  In  a  different  class  of 
work ;  (d)  negligence  In  failing  to  re- 
place an  unsound  by  a  sound  appli- 
ance, when  master  not  liable  for;  (e) 
all  employees  engaged  In  repairing  re- 
garded as  coservants  of  each  other; 
(VIII.)  doctrine  as  to  the  details  of 
work  not  a  protection  to  the  master 
when  his  own  negligence  or  that  of  a 
▼Ice  principal  was  an  efficient  cause  of 
the  injury:  (a)  master  liable  where 
he  or  his  ▼Ice-principal  directed  the 
details  of  the  work ;  (b)  master  liable 
where  his  own  negligence  Intervenes  as 
a  proximate  cause  between  a  delinquent 
coservant'B  negligence  and  the  injury; 
(o)  master  liable  where  his  own  ante- 
cedent negligence  and  a  subsequent 
delinquency  of  a  coservant  are  both  ef- 
ficient causes  of  the  injury;  (<f)  illus- 
trative cases  as  to  concurrent  negli- 
gence; (e)  master's  liability  determined 
with  reference  to  the  question  whether 
the  coservant's  delinquency  did  or  did 
not  break  the  chain  of  causation:  (1) 
no  break  In  the  chain  of  causation ;  (2) 
chain  of  causation  deemed  to  have 
been  broken  :  (a)  legal  cause  of  the  in- 
jury held  not  to  be  an  official  act  of 
negligence  on  the  part  of  a  vice  prin- 
cipal; (6)  defects  In  structures  or 
other  dangers  of  the  place  of  work; 
(o)  defects  in  machinery;  (d)  unfit- 
ness of  the  delinquent  coservant;  (e) 
inadequate ,  number  of  servants ;  (/) 
defective  regulations 

Memorandum.    See  Fobobby. 

Mortaraa-e.     See  Judgmbnt. 

Municipal  corporations.  Exemption 
of  officer's  salary,  see  Officbbs. 

Officers?  exemption  of  officer's  salary 
from  claims  of  his  creditors: — (I.) 
Creditors'  bills  and  supplementary  pro- 
ceedings ;  (II.)  on  the  ground  of  public 
policy;  (III.)  statutory  provisions; 
(IV.)  school  teacher's  salary;  (V.) 
officers  of  municipal  corporations  la 
Kentucky;  (VI.)  summary 

Parent  and  child.     See  Insorancb. 

Partnership.  See  also  Judgmbnt. 
Bight  of  partner  who  pays  firm  debt  to 
subrogation  against  copartner: — (I.) 
In  general;  (II.)  after  dissolution: 
(a)  in  general;  (b)  debts  assumed  by 
one  or  more  partners;  (o)  death  of 
partner;   (III.)   conclusion  614 

Perjury |  as  affected  by  Invalidity  of  pro- 
ceeding in  which  testimony  Is  taken      51S 

Principal  and  surety.     See  Judomknt. 

Railroads.     See   Mastbb   and    Sbbvant. 

Receivers.     See  Costs  and  Fibs. 

Sale  i  effect  of  acceptance  of  goods  as  a 
waiver  of  damages  for  delay  In  deliv- 
ery HS 
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Schools.    Exemption  of  officer*!  salary, 

see  Omens. 
Subrogation.     See  Pabthbbshxf. 
Supplementary  proeeeaiasjs.  Bet  0»* 


Trmsts.    See    Assignment    fob    Ckedit- 

OBS. 

Usury.    See  Judgment. 

Tenior  and  purenaser.     See  Dbbds. 

Tloe  prtnelpalsaip.    See  Mastbb 
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OPINIONS,  NOTES  AND  BRIEFS. 

(Separate  Index  to  Notes  precede*  this.) 


ACCEPTANCE. 

See  Sale,  Notes  and  Briefs. 

ACCORD  AND  SATISFACTION. 

Payment  of  part  of  a  judgment  by  a  third 
person  for  the  benefit  of  the  debtor  is  a 
sufficient  consideration  for  a  release  of  the 
entire  judgment.  Marshall  v.  Bullard 
(Iowa)  862 

Notes  and  Briefs. 

Accord  and  satisfaction;  part  payment  of 
liquidated  debt;  payment  before  due,  or 
where  collateral  benefit  exists;  assumption 
of  new  obligation  and  change  of  position  of 
the  parties;  payment  or  note  by  third  per- 
son. 863 

ACETYLENE  GAS. 

See  Damages,  5;  Pleading,  3. 

ACTION  OB  SUIT. 

Bj    Heirs    to  Set  Aside  Divorce,  see 

Judgment,  4. 
Against  Purchaser  at  Judicial  Sale,  see 

Judicial  Sale,  5,  6. 
See  also  Insurance,  16. 

1.  The  judgment  debtor  may  maintain  a 
suit  against  the  purchaser  at  execution  sale 
to  recover  the  excess  of  the  bid  over  the 
amount  of  the  judgment,  upon  the  neglect 
or  refusal  of  the  officer  to  bring  the  suit 
until  it  is  about  to  be  barred  by  the  statute 
of  limitations, — especially  where  the  officer 
has  surrendered  the  evidence  of  indebtedness 
and  become  insolvent,  and  the  liability  of 
the  sureties  is  exhausted.  Meherin  v.  Am- 
brose (Cal.)  272 

2.  Under  a  statute  requiring  the  officer 
selling  property  under  execution  to  return 
to  the  execution  debtor  any  excess  in  the 
proceeds  of  the  sale  over  the  judgment,  in 
case  the  officer  takes  a  check  for  such  ex- 
cess, which  he  wrongfully  surrenders  to  the 
purchaser,  the  judgment  debtor  may,  as 
equitable  assignee,  maintain  an  action  to 
enforce  payment  of  its  amount,  against  the 
purchaser,  although  he  has  recovered  judg- 
ment against  the  officer  for  the  amount, 
which  has  proved  unavailing  because  of  his 
insolvency.  Id. 

3.  The  name  by  which  an  action  brought 
to  establish  title  to  a  portion  of  a  railroad 
right  of  way  is  designated  as  immaterial 
in  determining  the  relief  to  be  afforded,  or 
whether  the  defense  of  prescription  is  avail- 
able, where  there  is,  under  the  statute,  but 
one  form  of  civil  action,  the  character  of 
54  L.  R.  A. 


which  is  determined  by  the  substance  of  the 
complaint.    Southern  P.  Co.  v.  Hyatt  (Cal.) 

522 

4.  A  railroad  company  against  which  a 
right  of  action  exists  for  negligently  killing 
a  person  is  not  entitled  to  be  made  a  party 
to  proceedings  for  the  appointment  of  an 
administrator  for  his  estate.  Re  Mayo  (S. 
C)  660 

5.  An  insurer  is  not  precluded  from  in- 
tervening to  claim  the  amount  decreed 
against  the  owners  of  vessels  which  damaged 
by  collision  the  vessel  on  which  his  contract 
was  written  by  waiting  until  after  the  lia- 
bility has  been  fixed  by  the  appellate  court, 
if  no  issue  was  made  in  the  case  as  to  the 
distribution  of  the  funds  recovered,  and  the 
appellate  court  did  not  pass  upon  that  ques- 
tion. Mason  v.  Marine  Ins.  Co.  (C.  C.  A. 
6th  C.)  700 

6.  A  purchaser  of  a  railroad  under  a  de- 
cree in  a  creditors'  suit  may  intervene  in  a 
suit  to  enforce  a  construction  lien  upon  the 
property  by  sale  of  the  section  to  which  it 
applies,  to  enforce  its  right  to  be  relieved 
from  the  threatened  sale,  by  which  the  unity 
of  the  railroad  will  be  broken.  Connor  v. 
Tennessee  C.  R.  Co.  (C.  C.  A.  6th  C.)     687 

7.  In  order  to  authorize  a  change  of  venue 
in  a  criminal  prosecution,  prejudice  on  the 
part  of  a  judge  must  clearly  appear,  and  a 
prima  facie  showing  of  prejudice  is  insuffi- 
cient.   State  v.  Stark  (Kan.)  010 

Notes  and  Briefs. 

See  also  Death. 

Action  or  suit;  who  may  maintain;  on 
bid  at  judicial  sale.  273 

Against  county  on  contract  within  power. 

292 

Change  of  parties  by  amendment  of  plead- 
ing. 420 

Change  of  venue  for  prejudice  of  trial 
judge;  demanded  by  justice.  911 

ADULTERY. 

Reducing  Degree  of  Crime,  see  Homi- 
cide, 1. 

ADVERSE  POSSESSION. 

See  also  Action  or  Suit,  3 ;  Limitation 
of  Actions,  1. 

1.  An  agent's  occupancy  of  a  house  on  his 
principal's  property  as  a  part  merely  of  the 
contract  for  service  does  not  establish  the 
relation  of  tenant  and  landlord  between  him 
and  the  principal,  so  as  to  preclude  him 
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from  acquiring  an  adverse  title  to  the  prop- 
erty.   Davis  v.  Williams  (Ala.)  749 

2.  A  railroad  right  of  way  is  of  such  a 
public  nature  that  title  thereto  cannot  be 
acquired  against  the  company  by  prescrip- 
tion or  the  running  of  the  statute  of  limita- 
tions.   Southern  P.  Co.  v.  Hyatt  (Cal.)  522 

3.  A  railroad  company  cannot  set  up  the 
rights  of  the  government  to  defeat  a  title 
acquired  through  adverse  possession  by  a 
third  person  to  a  portion  of  its  right  of  way. 
Northern  P.  R.  Co.  v.  Ely  (Wash.)  526 

Notes  awd  Bbiets. 

Adverse  possession;  title  by,  to  highway 
or  other  lands;  dedication  to  public;  rail- 
road right  of  way.  522,  527 


AGREED  CASE. 

A  statement  in  an 
facts  in  a  proceeding  for 
ordinance  regulating  the 
that  the  sum  exacted  for 
keeping  them  is  intended 
nue,  is  not  binding  on  the 
ordinance  shows  that  it 
Gibson  v.  Harrison  (Ark.) 


statement  of 

violation  of  an 

keeping  of  dogs* 

the  privilege  of 

a  tax  for  reve- 

oourto  where  the 

license  fee. 
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See  Death,  2,  Notes  and  Bbiets. 

ALIMONY. 

Enforcement   of   Judgment    in    Other 

State,  see  Judgment,  7. 
See    also    Bankkuptcy,    Notes    and 

Briefs. 

ANIMAL8. 

1.  The  owner  of  savage  dogs,  who  requests 
another  to  come  into  her  yard,  and,  after 
compliance  with  the  request,  does  not  pro- 
tect her  from  attack  by  the  dogs,  is  respon- 
sible for  the  injury  which  the  dogs  inflict 
upon  such  person.  Del  isle  v.  Bourriague 
(La.)  420 

2.  Although  an  owner  of  an  animal  is  not 
responsible  when  damage  is  caused  by  an 
unforeseen  accident,  or  an  accident  he  could 
not  guard  against, — as,  when  it  arises  from 
via  major, — he  is  responsible  when  he  is 
chargeable  with  the  least  fault  Id. 

3.  One  whose  dogs  are  large  and  appear 
vicious  is  placed  on  her  guard  as  to  their 
propensity  to  do  harm.  Id. 

Notes  and  Briefs. 

Animals;  liability  of  owner  of  vicious 
animals;  scienter.  420 

ANNUITY. 

Notes  and  Briefs. 
Value  of  annuity  bond.  S70 

APPEAL  AND  ERROR. 

To  Preclude  Review  by  Certiorari,  see 
Certiorari,  3. 

1.  The  decisions  of  the  court  of  oyer  and 
terminer  and  the  court  of  general  sessions 
were  not  reviewable  by  the  supreme  court 
M  L.  R.  A. 


prior  to  the  adoption  of  the  Delaware  Con- 
stitution of  1897,  and  they  will  not  be  de- 
parted from  by  the  supreme  court  unless  it 
be  satisfied  that  they  are  clearly  erroneous. 
Daniels  v.  State  (Del.)  286 

Assignment*  of  *m*T. 

2.  One  of  two  defendants  cannot  assign 
errors  upon  a  general  exception  by  both  to 
the  overruling  by  the  court  of  demurrers 
to  the  complaint,  filed,  one  by  both  defend- 
ants demurring  generally  to  each  paragraph 
of  the  complaint,  and  others  by  the  com- 
plaining defendant  attacking  specified  para- 
graphs of  it.    South  Bend  v.  Turner  (Ind.) 

396 


Question*  mot  In  record. 

3.  Appeal  by  defendant  against  whom 
judgment  is  rendered  in  an  action  against 
two  for  an  injury  caused  by  the  alleged  neg- 
ligence of  one  acting  as  agent  for  the  other, 
in  which  judgment  is  rendered  against  one 
and  in  favor  of  the  other,  will  take  up  only 
that  part  of  the  judgment  which  affects  ap- 
pellant, and  the  appellate  court  will  have  no 
power  over  the  other  judgment  on  such  ap- 
peal.   Doremus  v.  Root  (Wash.)  649 

4.  An  appeal  by  the  owner  of  a  vessel 
from  a  decree  awarding  the  sum  recovered 
for  probable  loss  of  earnings  because  of  a 
collision,  to  the  insurer,  will  not  give  the 
appellate  court  jurisdiction  to  review  the 
portion  of  the  decree  which  awarded  appel- 
lant the  amounts  recovered  for  loss  of 
freight  under  existing  contracts  and  for  loss 
of  coal  on  board.  Mason  v.  Marine  Ins.  Ob. 
(C.  C.  A.  6th  C.)  700 
Exceptions. 

5.  A  general  exception  to  the  court's 
charge  to  the  jury  is  unavailing  without  a 
specification  calling  the  attention  of  the 
court  to  the  particular  error  that  it  may  be 
corrected.  Wheeler  v.  Grand  Trunk  R.  Co. 
(N.  H.)  955 

6.  Objectionable  remarks  of  counsel  in  ar- 
guing to  the  jury  must  be  preserved  by  bill 
of  exceptions,  to  be  the  subject  of  review  on 
appeal.    Illinois  C.  R.  Co.  v.  Josey   (Ky.) 

78 

Hearing  and  determination. 

7.  Findings  of  facts  by  the  district  judge, 
affirmed  by  the  court  of  appeal,  will,  Except 
in  case  of  manifest  error,  be  treated  and 
considered  as  true.  Delisle  v.  Bourriague 
(La.)  420 

8.  The  appellate  court  is  not  precluded 
from  considering  the  correctness  of  the  over- 
ruling of  a  demurrer  to  an  amended  com- 
plaint by  the  fact  that  the  original  and 
amended  complaints  as  they  appear  in  the 
transcript  are  alike,  on  the  theory  that  the 
original  complaint  was  erroneously  copied 
where  the  amended  one  should  appear,  where 
the  clerk  has  certified  that  the  amended 
complaint  was  correctly  copied,  and  his  duty 
required  the  copying  of  only  that  paper. 
Indianapolis  Union  R.  Co.  v.  Houlihan 
(Ind.)  7S7 

9.  The  court  on  appeal  will  not  interfere 
with  the  discretion  of  the  trial  court  as  to 
the  extent  of  the  cross-examination  of  wit- 
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■teases,  where  a  just  verdict  has  been  ren- 
dered and  the  testimony  objected  to  could 
not  have  improperly  affected  the  result,  La- 
fayette Bridge  Go.  v.  Olaen  (CCA.  7th 
C)  33 

10.  Error  in  continuing  a  temporary  in- 
junction until  final  hearing  cannot  be  cor- 
rected on  appeal  from  the  final  judgment, 
where  the  trial  court  itself  dissolved  the 
injunction  at  the  final  hearing.  Watkins  v. 
Dorris  (Wash.)  100 

11.  Action  of  the  appellate  court  not  as- 
-signed  as  error  is  not  subject  to  review  in 
the    supreme    court.    Peterson    v.     Gibson 

(111.)  836 

12.  The  refusal  to  instruct  the  jury  that 
the  burden  of  proving  that  the  insured  did 
not  come  to  his  death  through  causes  from 
liability  for  which  the  policy  excepts  the  in- 
surer is  upon  the  one  suing  on  the  policy 
cannot  be  questioned  for  the  first  time  on 
appeal.  Fidelity  &  C.  Go.  v.  Freeman  (G. 
<3.  A.  6th  C.)  680 

13.  Although  the  statute  allows  complaint 
for  the  first  time  in  the  appellate  court,  in 
«ase  of  absence  from  the  complaint  of  aver- 
ments essential  to  the  cause  of  action,  or 
the  presence  of  some  averment  which  abso- 
lutely destroys  the  right  to  recover,  yet 
mere  uncertainty  or  inadequacy  of  averment, 
which  might  have  been  amended  or  cured, 
will  be  deemed  to  have  been  waived  by  a 
•defendant  who  proceeds  with  the  trial  to 
final  judgment  without  objection.  South 
Bend  v.  Turner  (Ind.)  306 

14.  Failure  to  object  to  an  instruction 
that  three  fourths  of  the  jury  may  return 
a  verdict  does  not  waive  the  right  to  have 
the  validity  of  the  verdict  considered  on 
appeal,  where  the  receiving  and  entering  of 
the  verdict  are  objected  to,  and  an  exception 
taken  to  the  decision  of  the  court  in  over- 
ruling the  objection.  First  Nat.  Bank  v. 
Foster  (Wyo.)  540 

15.  An  exception  to  a  refusal  to  take  a 
case  from  the  jury  at  the  close  of  plaintiff's 
evidence  is  waived  by  the  introduction  of 
evidence  by  defendant.  United  Railways  & 
E.  Go.  v.  State  use  of  Deane  (Md.)  042 

16.  A  verdict  for  $15,000  in  favor  of  an 
employee  of  an  electric  company,  who  was 
badly  injured  by  falling  from  a  pole  on 
account  of  contact  with  a  live  wire,  for 
which  the  company  was  responsible,  will 
not  be  set  aside  by  the  appellate  court  as 
excessive.  Tedford  v.  Los  Angeles  Electric 
Co.  (Gal.)  85 

17.  The  circuit  court  of  appeals  may  re- 
view the  question  whether  or  not  a  finding 
of  facts  in  an  action  at  law  in  the  circuit 
court  has  any  evidence  to  support  it  King 
v.  Smith  (CCA.  0th  C)  708 

18.  The  admission  of  incompetent  evidence 
does  not  constitute  reversible  error  when 
without  the  evidence  the  decision  must  have 
been  the  same.  Barber  Asphalt  Paving  Go. 
▼.  French  (Mo.)  402 

10.  A  judgment  will  not  be  reversed  for 
failure  of  the  trial  court  to  expressly  state 


that  certain  requested  instructions  are  riven, 
where  it  states  that  counsel  have  handed  it 
some  requests  as  stating  propositions  of  law 
by  which  the  jury  should  be  guided  in  de- 
termining their  verdict,  and  proceeds  to 
read  them  to  the  jury.  Noble  v.  Bessemer 
S.  S.  Go.  (Mich.)  456 

20.  When  proper  instructions  are  given  it 
is  no  ground  of  exception  that  they  are  not 

given  in  the  form  requested.    Wheeler  v. 
•rand  Trunk  R.  Co.  (N.  H.)  055 

21.  It  is  not  error  for  the  court  to  refuse 
to  instruct  the  jury  under  a  request  which 
assumes  the  existence  of  a  fact  to  be  estab- 
lished by  evidence.    Daniels  v.  State  (Del.) 
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22.  In  an  action  for  the  death  of  a  child 
the  father,  as  administrator,  being  plaintiff, 
it  is  error  to  instruct  the  jury  tnat  con- 
tributory negligence  of  the  father  is  no  de- 
fense.   Tucker  v.  Draper  (Neb.)  321 

23.  It  is  reversible  error  to  refuse  defend- 
ant in  an  action  by  a  child  for  personal  in- 
juries an  order  for  a  physical  examination 
of  plaintiff  by  physicians  to  be  appointed  by 
the  court,  where  defendant  has  no  other 
method  of  determining  the  extent  of  the  in- 
jury, and  the  examination  may  be  made 
without  pain  or  danger  to  the  plaintiff. 
South  Bend  v.  Turner  (Ind.)  306 
Judgment. 

24.  Judgment  absolute  must  be  entered 
upon  appeal,  in  favor  of  the  principal,  in  an 
action  against  principal  ana  agent  for  an 
injury  caused  by  the  alleged  negligence  of 
the  agent,  where  judgment  was  entered  in 
the  trial  court  in  favor  of  the  agent  and 
against  the  principal,  and  the  principal 
alone  appeals,  since  the  judgment  in  favor 
of  the  a^ent  precludes  a  recovery  against 
the  principal,  and  the  appellate  court  has  no 
power  to  revise  such  judgment.  Doremus  v. 
Root  (Wash.)  649 


See  also  Injunction,  2;  Labor  Union. 

Notes  and  Briefs. 

Apprentice;  to  what  age  bound;  right  to 
abandon  service.  640 

APPROPRIATIONS. 

See  Waters,  11. 

ASSAULT. 

See  Master  and  Servant,  11.  ^ 


ASSIGNMENT  FOB  CREDITORS. 

See  also  Attachment,  6. 

1.  While  a  creditor  is  under  no  obligation 
to  accept  the  provisions  of  an  assignment 
made  for  his  benefit,  yet  he  cannot  hold  an 
assignment  good  in  part  and  bad  in  part; 
nor  can  he  receive  the  benefits  of  the  as- 
signment while  he  is  in  actual  hostility  to 
it,  claiming  in  the  courts  that  it  is  fraudu- 
lent and  void,  and  refusing  to  accept  its 
benefits.  McLaughlin  v.  Park  City  Bank 
(Utah)  343 

2.  A  creditor  is  not  entitled  to  two  in* 
62 


*78 


Associations— -Bailment. 


consistent,  advene,  or  conflicting  rights,  and 
if  be  accepts  the  benefit  of  an  assignment 
knowing  the  facts,  he  cannot,  ordinarily, 
impeach  or  repudiate  it  thereafter  on  the 
ground  that  it  is  illegal  and  fraudulent; 
nor  can  he,  having  repudiated  it,  take  under 
its  provisions  as  other  creditors  who  have 
accepted  it  Id. 

3.  While  an  assignee,  or  a  receiver  as  his 
successor,  holds  the  assigned  property  in 
trust  for  such  creditors  as  accept  the  provi- 
sions of  the  assignment*  the  trust  relation 
cannot  exist  between  the  receiver  and  a  cred- 
itor who  repudiates  the  assignment  as  well 
as  the  trust  relation.  Id. 

Notes  and  Briefs. 

See  also  Judgment. 

Assignment  for  creditors;  right  of  credit- 
or to  participate  under  assignment  or  deed 
of  trust  for  the  benefit  of  creditors  which 
he  has  repudiated: — (I.)  When  creditor  has 
successfully  assailed  assignment  or  deed  of 
trust;  (II.)  when  creditor's  attack  on  as- 
signment or  deed  of  trust  has  failed;  (III.) 
when  creditor's  attack  on  assignment  or 
deed  of  trust  is  still  pending  and  undeter- 
mined. 343 

ASSOCIATIONS. 

Unincorporated,    as    Beneficiaries,    see 
Wills,  2,  3. 

ASSUMPSIT. 

Notes  and  Briefs. 

Assumpsit;  money  had  and  received;  ac- 
tion for,  on  theory  of  rescission  of  contract ; 
implied  promise  of  return;  insurance  as- 
sessments; payments  with  knowledge  of 
facts;  impossibility  of  putting  in  ttatu  quo 
affecting.  607 


ATTACHMENT. 

See  also  Insurance,  2. 

1.  An  attachment  levied  on  real  estate 
fraudulently   alienated   by  the  attachment 

.  debtor  and  grantor  for  the  purpose  of  hinder- 
ing, delaying,  and  defrauding  creditors, 
even  though  the  legal  title  of  record  is  in 
another,  gives  the  attachment  creditor  a 
lien  upon  the  interest  of  the  debtor  in  the 
land  attached,  which  he  may  enforce  by  ap- 
propriate proceedings  after  recovery  of 
judgment.    Westervelt  v.  Hagge  ( Neb. )  333 

2.  The  lien  of  an  attachment  levied  on 
land  fraudulently  alienated  becomes  effect- 
ive and  enforceable  after  the  real  estate  is 
reconveyed  and  restored  to  the  fraudulent 

'  grantor,  the  same  as  though  the  conveyance 
in  the  first  instance  had  not  been  made.  Id. 

3.  No  valid  lien  is  acquired  by  an  attach- 
ment on  real  estate  by  a  creditor  of  a  fraud- 
ulent grantee  to  whom  the  legal  title  has 
been  conveyed  in  fraud  of  the  rights  of  the 
creditors  of  the  fraudulent  grantor,  and  who 
has  no  actual  interest  therein,  and  who  re- 
stores and  reconveys  the  real  estate  to  the 
fraudulent  grantor,  who  voluntarily  encum- 
bers the  same  for  the  benefit  of  his  credit- 
54L.  R.A. 


ors,  as  against  such  creditors  of  the  gran- 
tor under  their  liens  thus  acquired.  Id* 

4.  An  attachment  lien  on  land,  the  legal 
title  to  which  is  in  the  attachment  debtor, 
is  subject  to  every  equity  which  exists 
against  the  debtor  at  the  time  of  the  levy 
of  the  attachment,  and  courts  of  equity  will 
limit  the  lien  to  the  actual  interest  of  the 
attachment  debtor  in  such  real  estate.      Id. 

5.  An  attachment  creditor  cannot  be 
deemed  guilty  of  laches  such  as  will  forfeit 
his  lien  where  he  obtains  judgment  in  his 
action  within  two  years  after  the  attach- 
ment is  levied  and  within  five  months  there- 
after sets  up  his  attachment  in  a  suit  to 
which  he  is  made  a  defendant,  which  is 
brought  to  foreclose  a  mortgage  on  the 
property  upon  which  he  claims  a  lien.    Id. 

6.  An  attachment  creditor  who  sits  back 
during  the  pendency  of  legal  proceedings, 
and  allows  the  receiver  of  the  estate  to  in- 
sure the  attached  property  for  the  benefit 
of  the  estate,  and  who  all  the  time  is  main- 
taining a  hostile  attitude  towards  the  re- 
ceiver and  the  assignment  under  which  he 
holds,  cannot,  after  money  is  collected  by 
the  receiver  on  an  insurance  policy,  claim  a 
trust  in  his  favor  on  account  of  his  attach- 
ment on  the  burned  building,  which  might 
have  satisfied  his  execution  had  it  not 
burned.  McLaughlin  v.  Park  City  Bank 
(Utah)  344 

7.  One  who  has  acquired  a  lien  on  real  es- 
tate, pending  litigation,  after  the  levy  of  an 
attachment  thereon,  is  charged  with  notice 
and  takes  subject  to  the  rights  of  the  plain- 
tiff in  the  action  wherein  the  attachment 
was  levied  and  final  judgment  rendered. 
Westervelt  v.  Hagge  (Neb.)  333 

8.  Leaving  a  copy  of  an  order  of  attach- 
ment with  the  actual  occupant  of  lands  at- 
tached, having  possession  of  the  premises 
and  apparent  authority  over  and  control  of 
the  same,  is  a  compliance  with  the  provi- 
sions of  a  statute  requiring  that,  "where 
the  property  attached  is  real  property,  the 
officer  snail  leave  with  the  occupant  thereof, 
or,  if  there  be  no  occupant,  in  a  conspicuous 
place  thereon,  a  copy  of  the  order,"  although 
such  occupant  be  not  the  owner  or  lessee  of 
such  premises.  Id. 

9.  An  execution  creditor  is  not  entitled  to 
possession  and  rents  of  the  property  levied 
upon,  before  sale  and  before  the  time  for 
redemption  has  expired.  McLaughlin  v. 
Park  City  Bank  (Utah)  343 

Notes  and  Briefs. 

See  also  Damages. 

Attachment;  on  real  property;  levy  on 
legal  title,  not  on  equitable;  on  property 
conveyed  in  fraud  of  creditors.  334 

ATTORNEYS'  FEES. 

See    Costs    and    Fees,    Notes    and 
Briefs;  Damages,  4. 

BAILMENT. 

See  Evidence,  Notes  and  Briefs, 


Banxbuftcy— Benevolent  Societies, 


97% 


1.  The  voluntary  conveyance  by  an  insol- 
vent, for  the  use  of  his  wife,  without  actual 
fraud,  of  all  his  real  estate,  the  value  of 
which  is  not  greater  than  is  subject  by  law 
to  a  homestead  exemption  during  the  life 
of  himself  and  wife  and  the  minority  of  his 
children,  will  not  deprive  him  of  the  right 
to  have  the  homestead  set  off  to  him  in  a 
bankruptcy  proceeding,  in  case  he  obtains  a 
reconveyance  after  the  adjudication  of  his 
bankruptcy,  and  includes  the  land  in  his 
schedule  of  property.  Be  Tollett  (C.  C.  A. 
6th  0.)  222 

2.  Liability  upon  a  penal  bond  conditioned 
for  the  payment  of  rents  and  annuities  to 
another  during  life  is  within  the  provisions 
of  §  63a  of  the  bankruptcy  act  of  1898,  al- 
lowing the  proving  against  the  bankrupt's 
estate  of  a  fixed  liability,  evidenced  by  in- 
strument in  writing,  absolutely  owing  at 
the  time  of  filing  the  petition,  whether  then 
payable  or  not,  but  the  claim  proved  must 
be  limited  to  the  penalty  of  the  bond,  where 
the  computed  value  of  the  expectancy  ex- 
ceeds that  amount.  Cobb  v.  Overman  (G. 
C.  A.  4th  C.)  369 

Notes  and  Briefs. 

See  aleo  Costs  and  Fees. 

Bankruptcy;  what  constitutes  a  fixed  lia- 
bility as  evidenced  by  a  judgment  or.  an  in- 
strument in  writing  absolutely  owing  at 
the  time  of  the  filing  of  the  petition  in  bank- 
ruptcy:—  (I.)  Judgments:  (a)  in  general; 
(b)  for  alimony;  (II.)  written  instru- 
ments: (a)  in  general;  (o)  bonds;  (o) 
notes;  (d)  leases;  (III.)  conclusion.       369 


Recovery  for  Money  Paid  on  False  Tele- 
gram, see  Telegraphs,  1. 
Bee  also  Damages,  40. 


Agreement  Not  to  Engage  in  Business, 
see  Contracts,  6. 

BENEVOLENT  SOCIETIES. 

See  also  Damages,  3;  Insurance. 

1.  A  requirement  of  the  constitution  of  a 
mutual  benefit  society  that  its  privileges 
shall  be  limited  to  members  of  a  specified 
religious  denomination,  and  that  members 
neglecting  to  comply  with  the  rules  govern- 
ing that  denomination  shall  be  suspended  or 
expelled,  does  not  violate  a  provision  of  the 
state  Constitution  securing  the  right  to 
worship  God  according  to  the  dictates  of 
one's  own  conscience,  and  providing  that  no 
human  authority  can  control  or  interfere 
with  the  rights  of  conscience.  Franta  v. 
Bohemian  Roman  Catholic  G.  Union  (Mo.) 

723 

2.  A  by-law  prohibiting  members  from 
being  connected  with  societies  not  approved 
by  a  particular  church  is  authorized  by  a 
provision  in  the  statute  authorizing  the  in- 
corporation of  mutual  benefit  societies,  that 
thev  shall  have  power  to  establish  rules  for 
64  L.  R.  A. 


the  regulation  of  the  affairs  of  the  corpora- 
tion not  contrary  to  the  laws  of  the  state  or 
United  States,  and  to  decide  the  necessary 
qualifications  of  membership.  Mazurkie- 
wicz  v.  St.  Adelburtus  Aid  Society  (Mich.) 

727 

3.  One  who  joins  a  mutual  benefit  society 
whose  by-laws  provide  that  no  one  can  be  a 
member  of  it  who  is  a  member  of  a  society 
not  approved  by  a  particular  church  can- 
not complain  if  he  is  expelled  from  the  so- 
ciety for  membership  in  a  society  prohibited 
by  such  church.  Id. 

4.  The  financial  secretary  of  a  subordinate 
lodge  of  a  benefit  society,  who  is  designated 
by  the  supreme  lodge  to  receive  and  forward 
assessments  from  certificate  holders,  is  for 
that  purpose  the  agent  of  the  supreme 
lodge,  so  that  the  standing  of  certificate 
holders  will  not  be  affected  by  his  failure  to 
forward  assessments  paid  him.  Bragaw  v. 
Supreme  Lodge  EL  &  L  of  H.  (N.  G.)      602 

5.  A  provision  in  the  constitution  of  a 
benefit  society,  that  members  should  become 
such  subject  to  the  power  of  the  corporation 
to  change  its  by-laws,  cannot  be  construed 
into  liberty  to  change  at  will  the  contract  of 
insurance  it  has  made  with  each  member. 

Id. 

6.  A  mere  general  consent  by  a  member 
of  a  mutual  benefit  society,  that  the  consti- 
tution and  by-laws  may  be  amended,  ap- 
plies only  to  such  reasonable  regulations  as 
may  be  within  the  scope  of  its  original  de- 
sign, and  does  not  authorize  changes  which 
will  destroy  the  value  of  his  contract. 
Strauss  v.  Mutual  Reserve  Fund  L.  Asso. 
(N.  C.)  605 

7.  The  contract  evidenced  by  a  certificate 
of  membership  in  a  mutual  benefit  society, 
cannot,  after  the  holder  has  paid  large  sums 
thereon,  be  altered  by  resolutions  of  the  so- 
ciety without  the  holder's  consent  so  as  to 
place  him  in  a  class  and  assess  that  class 
in  a  manner  different  from  the  rule  applied 
to  newer  members,  the  result  of  which  is 
to  destroy  the  value  of  the  contract.        Id. 

8.  A  provision  in  a  certificate  of  member- 
ship in  a  benefit  society,  that  the  holder 
shall  comply  with  the  constitution  and  by- 
laws of  the  association,  a  copy  of  which  is 
attached  to  the  certificate,  refers  to  such 
laws  as  they  then  exist,  and  will  not  bind 
him  to  submit  to  a  change  subsequently 
made,  depriving  him  of  the  right  to  dispose 
of  the  benefit  by  will,  although  the  consti- 
tution provides  for  amendment.  Peterson 
v.  Gibson  (111.)  83Q 

Notes  and  Briefs. 

See  also  Damages;  Mandamus. 

Benevolent  societies;  by-laws;  limitation 
to  those  necessary  to  society's  purpose  and 
object;  restricting  members;  charter  and 
by-laws  binding  on  member;  religious  re- 
striction ;  power  of  expulsion ;  arbitrary  ex- 
ercise; right  to  hearing.  727 

Substitution  of  beneficiary,  how  effected; 
change  of  rights  by  act  of  society  after 
death;  right  to  change  by-law  for  welfare 
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of  association;  condition  in  policy  permit- 
ting; binding  insured.  836 

Constitution  and  laws  of,  as  binding  mem- 
bers; unreasonable  by-laws;  validity  of, 
limiting  membership  to  certain  religious  de- 
nomination; forfeiture  of  property  inter- 
est*. 723 

What  constitutes  contract;  charter,  con- 
stitution, by-law,  state  law;  amendments  of 
constitution  and  by-laws  as  part  of,  whether 
referred  to  or  not  in  certificate  or  applica- 
tion ;  binding  effect  of  amendments ;  division 
of  members  into  classes;  reapportionment. 

605 

Subordinate  lodge  as  agent  of  supreme 
lodge;  financial  secretary  as;  by-laws  and 
amendments  binding  members;  as  part  of 
contract;  reasonableness.  602 


BICYCLES. 

Injury  by,  in  Highway, 
Corporations,  4. 


see  Municipal 


BILLS  Alf  D  NOTES. 

Parol  Evidence  to  Show  Different  Un- 
derstanding, see  Evidence,  0. 
See  also  Principal  and  Agent,  1,  3. 

1.  A  note  Is  not  rendered  void  by  the 
fact  that  at  the  time  of  signing  it  the  mak- 
er is  voluntarily  intoxicated,  merely  to  the 
extent  that  he  cannot  give  proper  attention 
to  it, — that  attention  that  a  reasonably 
prudent  man  would  be  able  to  give.  Wright 
v.  Waller  (Ala.)  440 

2.  The  general  rule  that  if  a  person,  with 
knowledge  of  facts  which  will  defeat  a 
promissory  note  in  the  hands  of  the  payee, 
purchases  it  from  a  bona  fide  holder  there- 
of, he  may  recover  thereon  upon  the  strength 
of  such  bona  fides,  does  not  apply  to  a  pur- 
chaser who  is  the  payee  of  the  note.  If  he 
sells  such  paper  to  an  innocent  third  person 
and  repurchases  it  for  value,  he  does  not 
thereby  become  possessed  of  any  better  right 
as  against  the  maker  than  he  possessed  in 
the  first  instance.  Andrews  v.  Robertson 
(Wis.)  673 

Notes  and  Briefs. 

See  also  Bankruptcy;  Conflict  of  Laws; 
Guardian  and  Ward;  Trusts. 

Bills  and  notes;  fraud  as  affecting  payees 
as  bona  fide  holders;  drafts  for  future  de- 
livery of  goods,  discounted  by  bank;  con- 
temporaneous collateral  written  agreement 
as  affecting  third  person.  676 

Intoxication  of  maker  as  affecting  bona 
fide  holder.  451 

Rights  of  payee  of  note  after  repurchas- 
ing from  bona  fide  holder.  673 

Rights  of  bona  fide  purchaser  under  cir- 
cumstances suggesting  inquiry.  356 

BLACKSMITH  SHOP. 

See  Nuisances,  L 

BONDS. 

See  also  Bankruptcy,  2;  Damages,  2; 
Intoxicating  Liquors. 

1.  A  sheriff  is  liable  on  his  bond  for  the 
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killing  by  a  deputy  of  a  third  person  under 
the  mistaken  belief  that  he  is  one  for  whose 
arrest  on  a  charge  of  felony  he  has  a  war- 
rant, and  that  the  killing  is  necessary  to 
prevent  his  escape,  where  the  statute  pro- 
vides that  the  sheriff  shall  be  liable  on  his 
bond  for  any  misconduct  or  default  of  his 
deputies.    Johnson  v.  Williams  (Ky.)     220 

2.  The  sureties  on  a  bond  given  by  an 
agent  to  his  principal,  to  secure  the  faithful 
performance  of  a  contract  by  the  terms  of 
which  the  agent  was  required  to  make  week- 

|ly  reports  to  fads  principal  of  the  business 
transacted  by  him,  are  released  from  liabil- 
ity on  the  bond  where  the  principal,  without 
the  knowledge  or  consent  of  the  sureties, 
permitted  the  agent  to  continue  in  its  em- 
ploy, and  to  transact  ets  business  under  the 
agency,  without  requiring  him  to  make  such 
weekly  reports,  since  this  constituted  a  ma- 
terial departure  from  the  terms  of  the  con- 
tract and  one  affecting  the  substantial 
rights  of  the  sureties.  Fidelity  MuL  Life 
Asso.  v.  Dewey  (Minn.)  945 

3.  Township  bonds  issued  for  the  promo- 
tion of  the  construction  and  operation  of 
mills  and  factories  to  manufacture  sorg- 
hum cane  into  sugar  or  syrup,  and  the  act 
of  March  1,  1889,  authorizing  their  issue, 
are  beyond  the  powers  of  the  legislature 
and  the  township,  and  are  void.  Dodge  v. 
Mission  Twp.  (G.  C.  A.  8th  C.)  242 

Notes  and  Briefs. 

See  also  Bankruptcy;  Intoxicating  Liq- 
uors. 

Bonds;  municipal  aid;  validity  of  statute 
authorizing;  what  business  public  in  nature. 

243 

BOOKMAKJJfO. 

See  Constitutional  Law,  2,  6. 


As  an  Admission,  see  Evidence,  13. 

BRIDGE. 

See  Master  and  Servant,  4,  6;  Trial, 
15. 

BUILDING    AND    LOAN    ASSOCIA- 
TIONS. 

See  also  Conflict  or  Laws,  1,  Notes 
and  Briefs;  Usury. 

1.  A  fixed  minimum  premium  in  a  build- 
ing association  which  may  be  paid  in  ad- 
vance or  in  periodical  instalments  must  be 
a  lump  sum  certain  and  definite,  and  not  a 
percentage  payable  indefinitely  at  fixed 
periods.  Gray  v.  Baltimore  Bldg.  ft  L. 
Asso.  (W.  Va.)  217 

2.  A  building  and  loan  association  may 
fix  a  minimum  premium  to  be  deducted  in 
advance  or  paid  in  periodical  instalments, 
but  in  either  case  such  premium  must  be  a 
certain,  definite  sum,  fixed  and  determined 
at  the  time-  of  the  making  of  the  loan. 
Floyd  v.  National  Loan  ft  Invest  Co.  (W. 
Va.)  536 

3.  Only  the  principal  of  the  loan,  with 
legal  interest  thereon,  together  with  sues 


BuiLDlHGS— CARRIERS. 
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rams  as  hare  been  necessarily  expended  in 
preserving  the  property,  less  the  amounts 
paid  into  the  association  by  the  borrower 
as  dues,  interest,  premium,  and  fines,  to  be 
treated  in  the  settlements  as  partial  pay- 
ments, can  be  collected  by  a  building  and 
loan  association  on  a  contract  for  a  premi- 
um -which  the  law  deems  usurious.  Id. 

BUILDINGS. 

Increasing  Insurance  Rates,  see  Injunc- 
tion, 1. 


See  also  Nuisances,  2. 

1.  Neither  the  general  police  power,  nor 
charter  authority  to  provide  for  the  health 
and  cleanliness  of  the  city,  will  authorize 
a  municipal  ordinance  prohibiting  all  inter- 
ments within  the  city  limits,  unless  such 
prohibition  is  reasonable.  Wygant  r.  Mc- 
Lauchlan  (Or.)  636 

2.  The  prohibition  of  the  interment  of 
dead  bodies  within  the  city  limits  is  un- 
reasonable where  they  include  large  tracts 
of  land  used  exclusively  for  farming  pur- 
poses, some  of  which  contain  several  hun- 
dred acres  on  which  interments  could  be 
made,  which  would  be  distant  a  half  mile  or 
more  from  any  human  habitation  or  thor- 
oughfare. Id. 

3.  An  ordinance  prohibiting  the  interment 
of  dead  bodies  within  the  city  limits,  which 
is  unreasonable  as  applied  to  sparsely  in- 
habited sections^  and  general  in  its  scope 

,  and  operation,  must  fall  in  its  entirety.  Id. 

BY-LAWS. 

See  Benevolent  Societies,  Notes  awd 
Briefs. 

CANALS. 

See  Master  and  Servant,  8, 12. 


Liability  for  Paying  Duties  instead  of 
Transporting  in  Bond,  see  Dam- 
ages, 7. 

Condemnation  of  Landing  for  Public 
Wharf,  see  Eminent  Domain,  1. 

Failure  to  Establish  Alleged  Relation 
of  Passenger,  see  Evidence,  24. 

See  also  Damages,  1,  6;  Proximate 
Cause,  2;  Railroads;  Trial,  3-6. 

1.  The  duty  of  a  railroad  company  to  one 
as  a  passenger  has  not  arisen  when,  with  a 
passage  ticket  in  his  pocket,  he  is  crossing 
its  tracks  on  a  public  highway  for  the  pur- 
pose of  boarding  a  train  standing  on  the 
track  farthest  from  him,  and  when  he  has 
not  yet  reached  the  platform  provided  for 
passengers.  Chicago  &  E.  I.  R.  Co.  v.  Jen- 
nings (111.)  827 

2.  A  railroad  company  is  chargeable  with 
the  knowledge  of  its  conductor  and  baggage- 
man as  to  the  helpless  condition  of  a  pas- 
senger riding  in  the  baggage  car.  Wheeler 
v.  Grand  Trunk  R.  Co.   (N.  H.)  955 

3.  The  duty  of  a  railroad  company  may 
be  found  by  the  jury  to  include  the  doing  of 
54L.R.  A. 


something  to  prevent  injury  to  a  drunken 
passenger  who  is  in  a  dangerous  position, 
the  danger  of  which  it  knows  he  is  ignorant 
of  and  powerless  to  avoid.  Id. 

4.  The  duty  of  a  carrier  to  protect  an  in- 
toxicated passenger  from  falling  from  an 
exposed  position  on  the  cars  is  not  changed 
bv  the  fact  that  the  intoxication  is  in  viola- 
tion of  a  statute.  Id. 

5.  That  incapacity  of  a  passenger  is 
caused  by  his  voluntary  intoxication  will 
not  absolve  the  carrier,  upon  discovering  it, 
from  using  due  care  to  prevent  his  being 
injured  because  he  has  placed  himself  in  a 
dangerous  position  without  ability  to  care 
for  himself.  Id. 

6.  A  railroad  company  is  liable  for  inju- 
ries to  a  drunken  passenger  caused  by  his 
fall  from  the  door  of  a  baggage  car,  near 
which  he  was  permitted  to  dance  and  stag- 
ger, if,  by  exercising  the  care  the  situation 
required,  it  could  have  prevented  the  injury, 
and  the  passenger  could  not  avoid  it,  al- 
though his  inability  resulted  from  his  volun- 
tary intoxication.  Id. 

7.  A  railroad  company  is  liable  for  inju- 
ries to  a  passenger  by  the  overturning  of  the 
car,  where  it  leaves  her  in  the  oar  without 
warning  because  she  cannot  understand  the 
language  in  which  other  passengers  are 
warned,  after  the  engine  has  been  over- 
turned by  a  washout,  and  the  water  is  run- 
ning along  the  track  on  which  the  car 
stands,  in  such  a  way  as  to  undermine  one 
side  of  it  and  render  an  overturning  of  the, 
car  probable.  Southern  Pac.  Co.  v.  Tarin 
(C.  C.  A.  5th  C.)  240 

8.  A  street-car  company  is  liable  for  an 
assault  by  its  conductor  on  a  passenger  be- 
cause the  latter,  after  being  carried  past 
his  station,  in  order  to  stop  the  car,  pulled 
the  bell  rope  so  hard  that  he  broke  it,  and 
jerked  the  conductor  several  feet  along  the 
car  floor,  notwithstanding  the  passenger,  up- 
on the  conductor's  following  him  to  the  plat- 
form, attempted  an  assault  on  him.  Bir- 
mingham R.  &  E.  Co.  v.  Baird  (Ala.)  752 

9.  Failure  of  employees  of  a  street-rail- 
way company  to  overpower  or  remove  from 
the  car  a  drunken  passenger  whose  conduct 
is  such  as  to  indicate  danger  to  other  pass- 
engers H  he  is  permitted  to  ride  unre- 
strained is  negligence  which  will  Tender  the 
company  liable  for  injuries  which  he  in- 
flicts upon  a  passenger,  although  there  is 
nothing  to  indicate  that  the  one  injured  is 
in  especial  peril.  United  Railways  &  E. 
Co.  v.  State  use  of  Deane  (Md.)  942 

10.  Permitting  a  drunken  passenger  who 
has  been  removed  from  a  street  car  for  tur- 
bulence and  an  assault  upon  a  fellow  pas- 
senger, to  return  to  and  remain  upon  the  car 
without  further  effort  to  remove  him,  al- 
though his  turbulence  continues,  is  negli- 
gence which  wall  render  the  street-car  com- 
pany liable  for  injuries  inflicted  by  him  up- 
on a  passenger.  Id. 

11.  The  rule  of  contributory  negligence 
does  not  apply  to  an  injury  to  a  drunken 
passenger   by   falling  from   a  train   while 


Caterer— Conflict  of  Laws. 


staggering  and  dancing  between  the  open 
doors  of  the  baggage  car,  where,  with 
knowledge  on  the  part  of  the  carrier  of  his 
inability  to  realize  his  danger  and  to  oare 
for  himself,  it  makes  no  effort  to  protect 
him  from  injury.  Wheeler  v.  Grand  Trunk 
B.  Co.  (N.  H.)  955 

12.  A  carrier  which  nays  the  duties  on 
imported  goods  at  the  place  of  entry,  when 
it  has  agreed  to  receive  and  transport  them 
in  bond  to  another  place,  where  there  may 
be  a  market  for  the  goods  in  bond  for  pur- 
poses of  export  or  for  sale  to  the  United 
States  government,  is  liable  to  the  owner  for 
the  damages  which  he  sustains  on  account 
of  such  unauthorized  payment  of  the  duties 
by  the  carrier.  Smith  Bros,  &  Co.  ▼.  New 
Orleans  A  N.  E.  R.  Co.  (La.)  923 

Notes  and  Bbiets. 

See  also  Trial, 

Carriers;  duty  to  passenger;  liability 
where  proximate  cause  act  of  God.        240 

Liability  for  injury  to  one  passenger  by 
another.  942 

Liability  for  assault  by  employees  on 
passenger.  752 

Ejection  of  passenger;  time  and  place; 
exposure  to  danger.  919 

Necessity  of  purchase  of  ticket  or  entry 
of  car  to  create  relation  of  passenger;  lia- 
bility for  running  down  intending  or  de- 
parting passenger  crossing  tracks;  duty  to 
look  and  listen;  wanton  and  wilful  negli- 
gence. 828 

Provision  against  liability  for  leakage  or 
breakage;  against  negligence.  774 

m 

CATERER. 

See  Food,  Notes  and  Briefs. 

CERTIORARI. 

1.  A  military  examining  board  provided 
by  the  Constitution  and  statutes  to  deter- 
mine the  moral  character,  capacity,  or  gen- 
eral fitness  for  office  of  officers  of  the  mili- 
tia, and  having  within  its  jurisdiction  the 
powers  of  a  court-martial,  and  upon  whose 
findings  the  governor  may  dismiss  an  officer 
from  >tihe  service,  Is  a  judicial  body  whose 
determination  may  be  reviewed  by  a  com- 
mon-law writ  of  certiorari.  People  ex  rel. 
Smith  v.  Hoffman  (N.  Y.)  597 

>  2.  No  implied  exception  from  the  provi- 
sions of  a  statute  authorizing  the  use  of  the 
common-law  writ  of  certiorari  when  not  ex- 
pressly forbidden  by  statute  can  be  made 
in  case  of  the  decisions  of  state  military 
tribunals  in  proceedings  for  the  discipline 
of  militia  officers  in  time  of  peace,  on  the 
ground  that  if  civil  courts  were  permitted 
to  interfere  with  the  judgment  of  military 
courts  the  discipline  of  the  militia  might  be 
injured.  Id. 

3.  The  appeal  which,  under  N.Y.  Code.  Civ. 
Proc.  9  2122,  will  preclude  review  by  writ  of 
certiorari,  means  one  that  can  be  brought, 
argued,  and  heard  as  matter  of  right,  and 
not  a  secret  review  of  a  judgment,  as  of 
54  L.  R.  A. 


that  of  a  military  examining  board,  the  ex* 
istence  of  which  cannot  be  known  to  the  de- 
feated party  until  after  the  review  has  bees 
made  and  the  judgment  executed.  Id. 

4.  The  governor  is  not  a  proper  party  to 
a  writ  of  certiorari  to  review  a  determina- 
tion of  a  military  examining  board  as  to  the 
fitness  of  a  militia  officer  for  his  office.    Id. 

Notes  and  Bsncra. 

Certiorari;  to  review  action  of  military 
board  of  examination;  governor's  approval 
as  affecting.  597 


Notes  and  Briefs. 

Charities;  bequest  to  unincorporated  soci- 
ety; taking  by  subsequent  corporation.    281 

cum  service. 

See  Police,  Notes  ahd  Briefs. 


Compelling  a  foreign  railroad  corporation 
operating  a  portion  of  its  road  within  the 
state  to  become  domesticated  is  not  an  un- 
lawful interference  with  interstate  com- 
merce.   Com.  v.  Mobile  &  O.  R.  Co.  (Ky.) 

916 

Notes  ahd  Briefs. 

Commerce;  interstate,  interference  with, 
by  tax  on  vessel  elsewhere  than  in  state  of 
home  port.  212 

CONFLICT  OF  LAWS. 

Doctrine  of  Fellow  Service,  see  Courts, 
4. 

1.  The  contract  of  a  foreign  building  asso- 
ciation, made  with  a  citizen  of  West  Vir- 
ginia, secured  by  a  deed  of  true*  upon  real 
estate  situated  in  this  state,  and  by  its 
terms  to  be  performed  in  the  domiciliary 
state,  must  conform  to  the  requirement  of 
the  local  law  with  respect  to  premiums,  and, 
if  it  does  not,  such  contract  is  not  within 
the  exemption  from  the  operation  of  the 
usury  laws  given  by  the  statute  to  domes- 
tic building  and  loan  associations.  Floyd 
v.  National  Loan  &  Invest  Co.   (W.  Va.) 

636 

2.  The  statute  of  New  Jersey  that  regu- 
lates the  right  of  married  women  to  make 
contracts  of  suretyship  is  not  a  declaration 
of  a  public  policy  that  closes  the  courts  of 
that  state  to  rights  of  action  arising  in  oth- 
er jurisdictions  where  the  law  is  different. 
Thompson  v.  Taylor   (N.  J.  Err.  4;  App.) 

585 

3.  The  written  promise  of  a  married 
woman  domiciled  in  New  Jersey,  to  pay  a 
sum  of  money  to  the  order  of  her  husband, 
signed  by  her  at  her  domicil,  and  carried 
by  him,  with  her  acquiescence,  to  New  York, 
and  there  indorsed,  and  delivered  in  ex- 
change for  other  notes  of  like  import,  is  a 
contract  made  in  the  state  of  New  York; 
and  the  capacity  of  the  wife  to  bind  her- 
self by  a  contract  of  suretyship  is  to  be  de- 


Constitutional  Law. 


OSS 


'term i ned  by  the  law  of  that  state,  bo  that  if 
valid  in  the  state  of  New  York  it  may  be 
•enforced  against  her  in  New  Jersey,  al- 
though the  contract,  if  made  there,  would 
•be  void.  Id. 

Notes  and  Bbieto. 

"See  also  Judgment. 

Extra-territorial  operation  of  statutes; 
on  nonresident  aliens.  035 

Law  of  place  of  performance  of  contract; 
4is  to  note  or  bill;  law  of  forum  as  to  en- 
forcement; as  to  status  of  married  woman 
«nd  capacity  to  do  business  in  foreign  state. 

585 

As  to  contracts  between  husband  and 
'wife.  555 

As  to  contracts  of  building  and  loan  asso- 
ciations. 536 


CONSTITUTIONAL  LAW. 

Religious  Liberty,  see  Benevolent  So- 
cieties, 1-3. 

Impairment  of  Obligation,  see  Con- 
tracts,  12,   13. 

Summary  Abatement  of  Nuisance,  see 
Nuisances,  4. 

Validity  of  Part  of  Statute  as  to  Pub- 
lic Printing,  see  Statutes,  1. 

Publication  as  to  Nonresidents,  see 
Writ  and  Process. 

See  also  Taxes,  4;  Trial,  1,  2;  Vot- 
ers and  Elections,  2. 

<3onstrnetioi&. 

1.  Where  the  language  of  a  constitutional 
provision  is  plain  and  free  from  ambiguity, 
the  ordinary  signification  of  the  words  em- 
ployed, as  used  in  common  parlance,  must 
be  considered,  and  the  intent  of  the  provi- 
sion gathered  from  the  words  themselves, 
giving  to  them  their  usual  meaning  and 
-signification.    Powell  ▼.  Spademan  (Idaho) 

378 

delegation  of  power. 

2.  An  unconstitutional  delegation  of  legis- 
lative power  is  not  effected  by  conferring  up 
-on  the  state  auditor  the  right  to  issue  Ii- 
•censes  for  bookmaking  on  horse  races  to  per- 
sons of  good  character,  to  be  exercised  on 
grounds  of  good  repute.  State  v.  Thomp- 
son (Mo.)  950 
Equal  protection  and  privileges. 

See  also  infra,  12. 

3.  The  equal  protection  of  the  laws  is  not 
-denied  to  a  foreign  railroad  corporation 
operating  a  portion  of  its  road  within  the 
state,  by  compelling  it  to  become  domesti- 
cated as  a  condition  to  its  continuing  such 
-operation.    Com.   ▼•   Mobile   &   0.   R.    Co. 

(Ky.)  016 

4.  A  statute  is  not  void  for  granting  spe- 
cial rights,  privileges,  immunities,  or  exemp- 
tions, which,  by  not  being  applicable  to  com- 
panies doing  business  on  the  assessment 
plan,  thereby  exempts  them  from  a  provi- 
sion that  false  representations  in  applica- 
tions for  life  or  casualty  insurance  shall 
not  avoid  the  policy  unless  made  with  actual 
intent  to  deceive  or  unless  they  increase  the 


risk.    Fidelity  &  C.  Go.  v.  Freeman  (C.  C. 
A.  6th  C.)  680 

5.  A  statute  prohibiting  the  letting  of  pub- 
lic printing  to  papers  which  have  been  es- 
tablished leas  than  a  year  violates  the  con* 
stitutional  provisions  that  ail  laws  of  a  gen- 
eral nature  shall  have  a  uniform  operation, 
and  that  no  citizen  shall  be  granted  privi- 
leges which  upon  the  same  terms  shall  not 
be  granted  to  all  citizens.  Van  Harlingen 
v.  Doyle  (Gal.)  771 

6.  A  statute  prohibiting  bookmaking  or 
pool  selling  at  all  places  except  upon 
grounds  where  the  races  are  to  be  run,  and 
by  all  except  licensed  persons,  is  not  an  un- 
constitutional special  law  on  the  ground 
that  it  grants  special  and  exclusive  rights 
and  immunities.    State  v.  Thompson  (Mo.) 

950 

7.  An  accident  insurance  company  cannot 
insist  on  the  invalidity  of  a  statute  for  un- 
constitutional discrimination  against  fire 
insurance  companies.  Fidelity  £  C.  Co.  v. 
Freeman  (C.  G.  A.  6th  G.)  680 

Due  process  of  law. 

8.  Assessments  for  paving,  made  accord- 
ing to  the  provisions  of  a  city  charter,  by 
apportioning  the  total  cost  of  the  work  to 
the  abutting  lands  according  to  frontage,  do 
not  constitute  a  taking  of  property  for  pub- 
lic use,  or  a  violation  of  U.  S.  Const.  14th 
Amend.,  as  a  taking  of  property  without  due 
process  of  law.  Barber  Asphalt  Paving  Go. 
v.  French  (Mo.)  492 

Police  power. 

9.  The  prohibition  of  the  sale  of  cream 
that  contains  less  than  20  per  cent  of  fat, 
by  Minn.  Gen.  Stat.  1894,  |  7002,  is  a  valid 
exercise  of  the  police  power,  and  constitu- 
tional. State  ▼.  Crescent  Creamery  Co. 
(Minn.)  466 

10.  The  police  power  will  not  justify  the 
restriction  of  the  number  of  persons  which 
lodging-house  keepers  alone  may  permit  to 
occupy  one  room  during  the  same  night, 
since  they  are  thereby  deprived  of  their 
property,  and  the  discrimination  in  limit- 
ing the  provisions  to  lodging-house  keepers 
prevents  the  regulation  being  due  process 
of  law.    Bailey  v.  People   (III.)  838 

11.  A  statute  making  it  unlawful  to  herd 
or  graze  sheep  wrtihin  2  miles  of  an  inhabit- 
ed dwelling,  and  making  the  owner  of 
sheep  so  herded  or  grazed  liable  for  damages 
to  the  injured  party,  is  a  valid  exercise  of 
the  police  power  of  the  state,  and  not  un- 
constitutional.   Sifers  ▼.  Johnson   (Idaho) 

785 

12.  A  statute  making  railroad  companies 
liable  to  all  employees  for  injuries  caused 
by  negligence  of  any  of  their  servants  in 
charge  of  any  signal,  telegraph  office,  switch 
yard,  shop,  roundhouse,  locomotive  engine, 
or  train,  is  not  unconstitutional  as  un- 
equal, but  is  sustainable  as  an  exercise  of 
the  police  power  for  the  protection  of  per- 
sons exposed  to  dangerous  agencies  in  the 
hands  of  others.  Indianapolis  Union  R.  Co. 
v.  Houlihan  (Ind.)  787 
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CONTEMPT;  CONTRACTS. 


Notes  and  Briefs. 

'As  to  Jury  Trial,  see  Trial. 

See  also  Eminent  Domain;  Trial. 

* 

Constitutional  law;  police  power;  exer- 
cise of,  in  grant  to  board  of  power  to  grant 
or  refuse  physicians  license;  right  to  prop- 
erty in  profession;  exercise  of  judicial  pow- 
er in  correction  of  mistake  or  removal.  415 

Police  power;  regulation  of  sale  of  cream; 
standard  for;  preventing  sale  of  property. 

467 

Regulation  or  suppression  of  vice  and  ex- 
ercise of  police  power;  reasonableness  of 
regulations;  delegation  of  legislative  au- 
thority. 050 

-    Tax  on  dogs  under  municipal  ordinance; 
exercise  of  police  power.  260 

•    Due  process;  what  constitutes.  205 

What  constitutes  due  process;  front-foot 
rule  in  assessment  as  due  process  of  law. 

404 

Abridgement  of  right  of  liberty  and  prop- 
erty without  due  process ;  restraint  on  trade 
or  business;  what  is  due  process;  discrimi- 
nation between  businesses  of  the  same  gen- 
eral nature;  police  power,  what  is;  rights 
both  tangible  and  intangible  subject  to; 
classification  based  on  distinctions  differ- 
entiating individuals  or  class  from  others. 

840 

Due  process  in  statutory  regulation  of 
supply  of  gas  by  corporation.  770 

Benevolent  society  by-law  limiting  mem- 
bership to  certain  religious  denomination  as 
denial  of  religious  liberty.  723 

Right  of  laborer  or  mechanic  to  fix  value 
of  services.  640 

Preservation  of  health,  governmental 
function;  delegation  of  municipality.    205 

CONTEMPT. 

Compliance  with  the  specific  directions 
for  the  abatement  of  the  nuisance,  in  a  de- 
cree enjoining  the  conducting  of  a  business 
in  such  a  way  that  the  dust  and  fumes  there- 
from constitute  a  nuisance,  will  not  absolve 
defendant  from  liability  to  punishment  for 
contempt  in  failing  to  obey  the  general 
clause  of  the  decree,  in  case  such  directions 
prove  insufficient.  Northwood  v.  Barber 
Asphalt  Pav.  Co.  (Mich.)  454 

CONTRACTS. 

,    Consideration,  see  Evidence,  10. 
'   Restraining  Breach  of,  see  Injunction, 
2. 
Notice  In  Warehouse  Receipt  as  Part 

of,  see  Warehousemen,  1. 
See  also   Corporations,   2;    Husband 
and   Wife,   2-4;    Labor    Union; 
Principal  and  Agent,  3;  Specific 
Performance,  1. 

Construction. 

\  1.  The  situation  of  the  parties  when  a 
contract  is  made,  its  subject-matter,  and 
the  purpose  of  its  execution,  are  always  ma- 
terial to  determine  the  intention  of  the  par- 
ties and  the  meaning  of  the  terms  they  used, 
64  L.  11.  A. 


and  when  these  are  ascertained  they  must 
prevail  over  the  dry  words  of  the  agreement. 
Kauffman  v.  Raeder  (C.  C.  A.  8th  C.)     347 

2.  Commercial  contracts  must  be  inter- 
preted in  the  light  of  commercial  usages, 
and  their  performance  must  be  such  as  busi- 
ness men  would  naturally  contemplate.  Id. 
Validity. 

3.  An  agreement  that,  for  a  pecuniary 
consideration,  a  person  will  withdraw  opposi- 
tion to  the  granting  of  a  pardon,  and  will,, 
by  solicitation  and  the  exercise  of  personal 
influence,  endeavor  to  induce  the  pardon- 
ing authority  to  grant  a  pardon  to  one  who 
has  been  convicted  of  a  crime,  contravenes 
public  policy  and  is  void.  Peering  &  Co.  v. 
Cunningham  (Kan.)  410 
Performance;  breach. 

See  also  supra,  2. 

4.  All  that  is  ordinarily  required  of  a 
party  to  a  contract  who  has  agreed  todeliver 
personal  property  upon  the  payment  of  a 
debt  or  price  is  that  he  shall  put  the  prop- 
erty in  some  convenient  place,  subject  to 
the  disposal  of  the  payer  upon  his  compli- 
ance with  the  terms  of  the  contract,  and 
that  he  shall  notify  the  promisor  of  the 
fact  Kauffman  v.  Raeder  (C.  (X  A.  8th 
C.)  247 

5.  A  sufficient  offer  to  perform  a  contract 
is  made  where,  nine  parties  having  agreed 
to  pay  a  certain  sum  and  interest  to  plain- 
tiff on  or  before  a  certain  day,  he  agreeing 
to  assign  and  deliver  to  them  certain  stock 
in  a  corporation  upon  payment  of  the 
money,  plaintiff  deposits  the  stock  in  a  bank 
in  the  city  where  the  contract  was  made,  and 
more  than  forty  days  before  the  day  named 
causes  the  parties  to  be  notified  that  the 
stock  is  in  the  bank,  subject  to  their  dis- 
position, upon  payment  of  the  debt,  and 
some  of  the  parties  reside  in  the  city  while 
others  reside  at  a  place  more  than  300  milea 
distant.  Id. 

6.  A  contract  not  to  engage  in  the  barber 
business  in  any  manner  in  a  certain  town 
so  long  as  another  person  shall  continue  in 
business,  made  by  the  owner  of  a  barber 
shop  upon  a  sale  of  his  furniture,  tools* 
and  fixtures  to  such  person,  is  violated  by 
working  at  the  barber  trade  as  an  employee. 
Pohlman  v.  Dawson  (Kan.)  913 

7.  A  breach  of  an  independent  covenant 
which  does  not  go  to  the  whole  considera- 
tion of  a  contract,  but  which  is  subordinate 
and  incidental  to  its  main  purpose,  does  not 
constitute  a  breach  of  the  entire  contract, 
or  warrant  its  rescission  by  the  injured  par- 
ty; but  the  latter  is  still  bound  to  perform 
his  part  of  the  contract,  and  his  only  remedy 
for  the  breach  is  compensation  in  damages. 
Kauffman  ▼.  Raeder  (C.  C.  A.  8th  C.) 

247 

8.  One  party  to  a  contract  who  has  re- 
ceived and  retained  the  benefits  of  a  sub- 
stantial partial  performance  thereof  by  the 
other  party  cannot  rescind  it,  but  the  con- 
tract must  stand,  and  he  must  perform  his 
part  of  it,  and  his  remedy  for  the  breach 
of  complete  performance  by  the  other  party 


Contributory  Negligence— Costs  and  Fees. 
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is    limited    to    compensation    therefor    in 
damages.  Id. 

9.  A  party  to  a  contract  who  has  con- 
ferred upon  the  other  party  thereto  the 
benefits  of  a  substantial  partial  perform- 
ance thereof,  but  who  has  not  completely 
performed  the  agreement,  may  maintain  an 
action  against  the  other  party  for  specific 
performance,  or  for  damages  for  the  latter's 
failure  to  perform,  upon  plea  and  proof  of 
his  own  partial  performance,  without  plea 
or  proof  of  his  complete  performance;  and 
the  defendant  in  such  an  action  may  recoup 
his  damages  for  the  plaintiff's  failure  of 
complete  performance,  or  may  recover  them 
in  an  independent  action  therefor.  Id. 
Rescission  and  reformation* 

6ee  also  supra,  7,  8. 

10.  The  breach  of  a  dependent  covenant 
which  goes  to  the  whole  consideration  of  a 
contract  gives  to  the  injured  party  the 
right  to  rescind  the  contract,  or  to  treat  it 
as  broken  and  to  recover  damages  for  a 
total  breach.  Id. 

11.  When  the  facts  are  within  the  knowl- 
edge of  both  parties  to  a  written  contract, 
and  the  language  used  is  such  as  they  in- 
tended, a  mistake  as  to  the  legal  effect  of 
the  contract,  or  that  its  legal  effect  is  dif- 
ferent from  that  intended,  is  not  available 
as  a  defense  at  law,  and  is  not  ground  for 
a  reformation  of  the  contract  in  a  court  of 
equity.    Andrus  v.  Blazzard  (Utah)        354 

Impairment  of  obligations. 

12.  The  legislature  may  provide  that  no 
breach  of  condition  in  an  insurance  policy 
shall  avoid  it,  as  to  an  insurer  not  injured 
thereby,  without  interfering  with  any  con- 
stitutional right  of  contract,  or,  as  to  fu- 
ture contracts,  impairing  their  obligation, 
since,  insurance  companies  being  the  crea- 
tures of  the  legislature,  it  may  prescribe 
limitations  in  relation  to  forfeiture  of  their 
contracts.  McGannon  v.  Michigan  Millers' 
Mut  F.  Ins.  Co.  (Mich.)  739 

13.  A  statute  permitting  a  foreign  rail- 
road corporation  to  extend  its  road  through 
the  state,  subject  to  the  restrictions  pre- 
scribed by  its  charter  for  its  government 
within  the  state  of  its  domioil,  when  ac- 
cepted, constitutes  a  contract  which  will 
preclude  the  state  from  subsequently  requir- 
ing it  to  become  domesticated  as  a  condi- 
tion to  its  continued  enjoyment  of  the  privi- 
lege.   Com.  v.  Mobile  &  0.  R.  Co.   (Ky.) 

916 

Notes  and  Briefs. 

See  also  Conflict  of  Laws;  Constitution- 
al Law;  Husband  and  Wife;  Sale. 

Contracts;  as  to  validity  of  contract 
made  with  intoxicated  person: — (I.)  De- 
gree of  intoxication;  (II.)  taking  advantage 
of  intoxicated  person;  (III.)  fraud;  (IV.) 
intoxication  produced  by  the  other  party; 
(V.)  ratification;  (VI.)  habitual  drunk- 
ards; (VII.)  as  affecting  a  bona  fide  holder 
of  note;  (VIII.) implied  contracts;  (IX.) 
obtaining  relief;  (X.)  who  may  show  in- 
toxication of  party;  (XI.)  summary.  440 
64  L.  R.  A. 


By  one  making  without  authority  for  oth- 
ers. 355 

In  fictitious  name  or  name  of  another; 
liability  of  real  Bigner.  408 

Construction  given  by  the  parties  them- 
selves. 527 

In  restraint  of  trade;  working  as  em- 
ployee as  engaging  in  business.  913 

Effect  of  rescission  of  terms  not  agreed 
on;  signature  without  knowledge  of  decep- 
tion. 503 

Police  regulations  as  impairment  of  obli- 
gation. 740 

CONTRIBUTORY  NEGLIGENCE. 

See  Carriers;  Negligence;  Street 
Railways. 

CORPORATIONS. 

Regulation  Interfering  with  Com- 
merce, see  Commerce. 

Deposit  of  Stock  for  Delivery  on  Condi- 
tion, see  Escrow. 

Taking  Bequest  to  Unincorporated  Soci- 
ety, see  Wills,  3.  , 

See  also  Costs  and  Fees,  1;  Trusts.    \ 

1.  Foreign  corporations,  upon  complying 
with  the  conditions  required  by  W.  Va. 
Code,  chap.  54,  §  30,  have  the  same  rights, 
powers,  and  privileges  respecting  their  con- 
tracts and  remedies,  if  not  otherwise  repug- 
nant to  the  policy  of  the  state,  as  domestic 
corporations  of  like  character,  whether,  un- 
der the  general  law  of  comity,  they  would 
have  had  such  rights,  powers,  and  privi- 
leges or  not.  but  they  can  exercise  no  greater 
powers  in  this  state  than  its  domestic  cor- 
porations. Floyd  v.  National  Loan  &  In- 
vest Co.  (W.  Va.)  536 

2.  A  foreign  corporation  coming  into  West 
Virginia  to  transact  business  must  conform 
to  the  law  of  the  state,  if  there  be  any,  regu- 
lating similar  corporations  organized  under 
the  laws  of  that  state;  and  its  contract,  al- 
though in  terms  solvable  in  the  foreign  state 
in  which  such  corporation  has  its  domicil, 
must  be  such  a  contract  as  a  similar  domes- 
tic corporation  is  authorized  to  make,  or 
the  courts  of  this  state  cannot  enforce,  or 
permit  the  enforcement  of,  its  performance. 

Id. 

"  Notes  and  Briefs. 

Costa  of  Suit  to  Restrain  Ultra  Vires  Acts, 

see  Costs  and  Fees. 
See  also  Judgment;  Trusts. 

Corporations;  what  represented  by  stock; 
rights  of  corporation  in  property;  dividend; 
right  of  vendee  to.  510 

Responsibility  for  crimes  of  servant; 
torts.  712 

Assets  of  insolvent  as  trust  fund.        690 

Admission  by  agent;  implied  duties;  scope 
of  authority;  inferred  discretion.  503 

COSTS  AND  FEES. 

1.  Minority  stockholders  of  a  corporation, 
who,  by  filing  an  equitable  petition  against 
it  and  its  officers,  succeeded  in  enjoining  it 


Cottolkne— Covenant. 


and  them  from  doing  ultra  vires  acts  which 
would  have  required  the  expenditure  of 
money  belonging  to  it,  were  not  entitled  to  a 
judgment  for  their  attorney's  fees  against 
the  corporation  when  there  was,  as  a  re- 
sult of  the  litigation,  neither  a  recovery  of 
property  for  the  corporation,  nor  adminis- 
tration or  distribution  by  the  court  of  any 
fund  brought  into  its  hands  for  this  pur- 
pose, and  when  the  corporation  itself  repudi- 
ated the  effort  of  the  plaintiffs  to  thus  pro- 
tect its  interests,  ana,  in  defense  to  their 
petition,  stood  squarely  upon  the  proposi- 
tion that  the  acts  in  question  were  not  ultra 
vires,  but  authorized  by  its  charter.  Alex- 
ander v.  Atlanta  &  W.  P.  R.  Co,  (Ga.)  305 

2.  That  the  fund  reached  by  a  general 
creditors'  bill  against  an  insolvent  building 
and  loan  association  is  all  absorbed  by  prior 
claims  not  secured  by  mortgage  or  other 
fixed  lien,  so  that  the  one  who  instigated  it 
will  receive  nothing,  will  not  prevent  the  al- 
lowance of  a  reasonable  fee  to  his  solicitors 
out  of  the  fund,  since  their  work  was  done 
for  the  benefit  of  all  the  distributees. 
Campbell  ▼.  Provident  Sav.  &  I*  Soc 
(Tenn.)  817 

3.  Costs  may  be  awarded  against  one  who 
has  constructed  a  ditch  with  the  avowed 
purpose  of  diverting  a  certain  quantity  of 
water  from  a  stream,  in  an  action  to  enjoin 
him  from  so  doing,  although  at  the  time 
of  trial  he  has  not  done  so  and  in  fact  has 
caused  no  injury  to  the  complaining  party. 
Jones  v.  Com.  (Or.)  630 

Notes  and  Briefs. 

Costs  and  fees;  payment  of  expenses  by 
corporation  in  suit  by  stockholders  to  re- 
strain ultra  vires  acts ;  fees  of  plaintiff's  at- 
torneys. 306 

Allowance  of  attorneys'  fees  out  of  fund 
for  attorneys  of  creditors  who  sue  in  behalf 
of  themselves  and  other  creditors: — (I.)  In 
general;  (II.)  suit  to  have  conveyance  set 
aside:  (a)  in  general;  (b)  from  what  part 
of  fund  allowance  made;  (III.)  suit  for 
administration  of  decedent's  estate:  (a)  in 
general;  (b)  from  what  part  of  fund  allow- 
ance made;  (c)  where  plaintiff's  debt  not 
reached;  (IV.)  suit  for  appointment  of  re- 
ceiver and  to  wind  up  insolvent  corporation : 
(a)  in  general;  (o)  from  what  part  of  fund 
allowance  made;  (e)  where  plaintiff's  debt 
not  reached;  (V.)  suit  to  enforce  stockhold- 
ers' liability;  (VI.)  proceedings  in  bank- 
ruptcy cases:  (a)  in  general;  (b)  amount 
of  fee;  (VII.)  conclusion.  817 

COTTOLENE. 

See  Food,  Notes  and  Briefs. 

COUNTIES. 

See  also  Constitutional  Law,   5. 

Officials  in  charge  of  the  financial  affairs 
of  a  county  have  no  authority  in  law  to 
purchase  vaccine  matter,  and  make  the  cost 
of  the  same  a  charge  against  the  county. 
Daniel  v.  Putnam  County    (Ga.)  292 

Notes  and  Bbiefs. 
Counties;    power    other    than    expressly 
54  L.  R.  A. 


granted;      common-law     liability;      action 
against,  on  contract  within  power.  202 

COURTS. 

Agreed  Statement  as  Binding;  see 
Agreed  Case. 

Review  of  Military  Board,  see  Ckbtio- 
babi,  1,  2. 

See  also  Incompetent  Persons;  Nui- 
sances, 3. 

1.  The  decision  of  the  question  whether  a 
tax  or  a  public  debt  is  for  a  public  or  pri- 
vate purpose  is  not  a  legislative,  but  a  judi- 
cial, function,  and  a  legislature  cannot  make 
a  private  purpose  a  public  purpose,  or  draw 
to  itself  or  create  the  power  to  authorize  a 
tax  or  a  debt  for  such  a  purpose  by  its 
mere  fiat.  Dodge  v.  Mission  Twp.  (C.  C. 
A.  8th  C.)  242 

2.  The  doctrine  of  stare  decisis  applies 
with  peculiar  force  to  decisions  respecting 
real  property,  vested  rights,  and  those  mat- 
ters of  general  commerdad  importance  which 
tend  to  influence  future  business  transac- 
tions; but  questions  where  the  decisions  do 
not  constitute  a  business  rule — as  where  per- 
sonal liberty  is  involved — will  be  met  by 
considerations  which  favor  certainty  and 
stability  in  the  law.  Daniels  v.  State 
(Del.)  286 

3.  The  question  respecting  the  proper  rela- 
tion of  character  evidence  to  the  other  evi- 
dence in  the  case  does  not  involve  any  of 
those  essentially  important  rights  and  in- 
terests favored  by  the  doctrine  of  precedents. 

Id. 

4.  The  question  of  fellow  service,  in  an 
action  by  an  employee  in  a  Federal  court  to 
recover  from  his  employer  for  personal  in- 
juries inflicted  through  negligence,  is  not 
one  of  local  law  to  be  settled  by  the  deci- 
sions of  the  highest  courts  of  the  state  in 
which  the  cause  of  action  arose.  Louisville 
&  N.  B.  Co.  v.  Stuber  (C.  C.  A.  6th  C.) 

696 
Notes  and  Briefs. 

Courts ;  Federal ;  effect  of  construction  of 
state  statute  by  state  courts.  237 

Power  to  declare  unreasonable  what  legis- 
lature has  specifically  declared  may  be  done. 

638 

Interference  by;  with  military  tribunals. 

597 

Jurisdiction  and  custody  of  property  in 
suit  to  enforce  mechanics'  liens;  proceeding 
in  rem;  conflict  of  jurisdiction  between  state 
and  United  States  court;  enforcement  of 
United  States  court  decree;  control  of  de- 
cree by  state  court;  conflict  of  jurisdiction 
as  to  insolvent  corporation;  state  insolvency 
laws.  690 

COVENANT. 

See  also  Specific  Performance,  3. 

I.  A  covenant,  and  not  a  condition,  is 
created  by  a  clause  in  a  conveyance  of  land 
for  a  college  campus,  which  states  that  the 
conveyance  is  upon  express  condition  that 
the  land  shall  be  devoted  exclusively  as  part 


Crbam— Damages. 
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«f  the  campus,  although  another  condition 
is  that  it  shall  revert  to  the  grantor  if 
Abandoned  or  devoted  to  other  usee  before  a 
certain  date,  after  Which  a  forfeiture  is  not 
to  occur  under  any  circumstances.  Los  An- 
geles University  v.  Swarth  (C.  C.  A.  9th  C.) 

262 

2.  A  covenant  in  a  conveyance  of  land  for 
*  college  campus,  that  it  shall  be  devoted 
•exclusively  as  a  part  of  the  campus,  and 
thai  no  buildings  shall  be  erected  thereon 
except  those  devoted  to  university  purposes, 
is  not  broken  by  the  placing  thereon  of  lum- 
ber, tools,  sheds,  derricks,  engines,  and  oil 
tanks  for  the  exploration  for  oil  supposed  to 
be  beneath  the  surface,  where  such  occupa- 
tion will  probably  be  of  a  temporary  charac- 
ter, even  if  oil  is  found,  and  the  general 
purposes  of  the  grant  may  be  materially 
advanced  by  the  pecuniary  results  of  the 
development.  Id, 

Notes  and  Briefs. 

Covenants;  restrictive,  as  to  use  of  land; 
enforcement;  necessity  of  continuance  of 
plaintiff's  interest;  change  of  condition  as 
affecting.  265 


See  Constitutional  Law,  Notes  and 
Briefs. 

CREDITORS'    BILL. 

See   Costs   and    Fees,    2;    Officers, 
Notes  and  Briefs. 

CRIMINAL  LAW. 

Change  of  Venue,  see  Action  ob  Suit, 

7. 
Character,  see  Evidence,  22. 
See  also   Homicide;   New  Trial,   2; 

Trial,  2. 

One  who  is  present  at  the  commission  of  a 
malicious  trespass,  advising  or  encouraging 
the  destruction  of  property,  is  equally  guilty 
with  those  actually  committing  the  offense, 
although  he  may  not  in  person  injure  the 
property,  since  in  misdemeanors  all  con- 
cerned, if  guilty  at  all,  are  principals. 
State  v.  Stark  (Kan.)  910 

Notes  and  Briefs. 

Acts  of  Servants,  see  Corporations. 
See  also  Trial. 

Criminal  law;  intoxication  as  affecting 
responsibility  for  crime.  301 


See  also  Appeal  and  Error,  16; 
Deatii,  5;  Intoxicating  Liquors; 
Sale,  2. 

1.  Punitive  damages  may  be  awarded  in 
an  action  against  a  street-car  company  for 
an  assault  by  its  conductor  upon  a  passen- 
ger.   Birmingham   R.   &   E.   Co.   v.   Baird 
(Ala.)  762 

2.  Punitive  damages  cannot  be  awarded 
--against  a  sheriff's  bond  for  the  wrongful 
.64  L.  R.  A. 


act  of  the  sheriff's  deputy  in  killing  a  third 
person  under  the  mistaken  belief  that  he  is 
a  felon  for  whose  arrest  the  deputy  has  a 
warrant,  and  that  the  killing  is  necessary 
to  prevent  his  escape.  Johnson  v.  Williams 
(Ky.)  220 

*  3.  The  rule  that  the  damages  for  breach 
of  a  contract  insuring  a  life  are  the  pre- 
miums paid  prior  to  the  breach,  with  in- 
terest thereon  from  the  date  of  each  pay- 
ment, is  applicable  to  contracts  in  mutual 
benefit  associations.  Strauss  v.  Mutual  Re- 
serve Fund  L.  Asso.  (N.  C.)  605 

4.  Counsel  fees  expended  in  good  faith 
in  an  effort  to  recover  the  money  are  not 
properly  part  of  the  damages  to  be  recovered 
from  a  telegraph  company  by  a  bank  which 
has  been  induced  to  pay  out  money  by  a 
false  telegram  forwarded  by  an  employee  of 
the  company,  either  at  common  law  or  un- 
der a  statute  allowing  as  damages  for  the 
conversion  of  property  a  fair  compensation 
for  the  money  properly  expended  in  pursuit 
of  it  Pacific  Postal  Teleg.  Cable  Co.  v. 
Bank  of  Palo  Alto  (C.  C.  A.  9th  C.)       711 

5.  Damages  for  personal  injuries  caused 
by  the  explosion  of  an  acetylene  gas  ma- 
chine may  be  recovered  in  an  action  for 
breach  of  warranty  of  its  safety.  Tyler  v. 
Moody   (Ky.)  417 

6.  Twenty-five  hundred  dollars  is  not  an 
excessive  award  against  a  street-car  com- 
pany for  the  act  of  its  conductor  in  striking 
a  passenger  several  times  in  the  face  merely 
because,  in  order  to  stop  the  car,  he  pulled 
the  bell  rope  so  hard  as  to  break  it.  Bir- 
mingham R.  &  E.  Co.  v.  Baird  (Ala.) 

752 

7.  Damages  resulting  to  the  owner  of  im- 
ported goods  from  the  unauthorized  pay- 
ment of  duties  thereon  at  the  port  of  entry, 
by  a  carrier  which  had  agreed  to  transport 
them  in  bond,  are  such  as  might  have  been 
foreseen  by  the  carrier,  within  the  meaning 
of  La,  Civ.  Code,  arts.  1934-1943.  Smith 
Bros,  &  Co.  v.  New  Orleans  &  N.  E.  R.  Co. 
(La.)  923 

Notes  and  Briefs. 

For    Breach    of    Bond,    see    Intoxicating 

Liquors. 
Rights    of    Insurer    and    Insured    against 

Wrongdoer,  see  Insurance. 
See  also  Death. 

Damages ;  for  breach  of  warranty  on  sale. 

418 

Actual  only,  recoverable  where  no  malice 
shown  in  libel.  931 

For  injuries  caused  by  negligence  and 
fright;   natural  and  probable  consequence. 

683 

Punitive,  for  assault  by  railroad  employ- 
ees. 752 

Money  properly  spent  in  pursuit  of  prop- 
erty as* part  of;  attorneys'  fees  in  attach- 
ment proceedings;  injunction.  713 

For  breach  of  insurance  contract;  compen- 
sation; equitable  value  of  policy;  recovery 
of  premiums  and  assessments  paid.  607 


Death— Descent  ard  Distribution. 


Declarations  of  Deceased  as  to  Claim- 
ant's  Dependence,  see  Evidence, 
17,  18. 

Appointment  of  Administrator  and  At- 
tack on,  see  Executors  and  Ad- 
ministrators, 2,  3. 

See  also  Action  or  Suit,  4;  Evidence, 
6,  12;  Mortgage,  1;  Pleading,  4. 

1.  A  new  action  for  the  benefit  of  persons 
named,  and  not  a  continuation  of  that  be- 
longing to  decedent,  is  created  by  Rev.  Stat. 
1893,  §§  2315,  2316,  2318,  which  provide 
that,  in  case  of  death  by  wrongful  act 
which,  had  death  not  ensued,  would  have 
entitled  the  injured  party  to  maintain  an 
action,  the  person  causing  the  death  shall 
be  liable  to  an  action,  notwithstanding  the 
death,  for  the  benefit  of  the  next  of  kin  and 
heirs  at  law,  to  the  extent  of  their  injury, 
to  be  brought  by  the  executor  or  adminis- 
trator, in  case  the  injured  person  has  not 
recovered  judgment  before  death.  Re  Mayo 
(S.  C.)  660 

2.  An  action  for  negligent  killing  of  her 
son  may  be  brought  by  a  nonresident  alien 
under  Mass.  Stat.  1887,  chap.  270,  9  2.  Mul- 
hall  v.  Fallon  (Mass.)  934 

3.  Minors  have  a  cause  of  action  for  a 
personal  injury  which  resulted  in  the  death 
of  their  mother,  as  the  right  of  action  of 
the  mother  is  made  to  survive  in  the  name 
of  her  children.  Delists*  v.  Bourriague  (La.) 

420 

4.  Partial  dependence  upon  her  son  for 
the  necessities  of  life  is  sufficient  to  enable 
a  woman  to  maintain  a  suit  for  his  negli- 
gent killing,  under  the  Massachusetts  stat- 
utes.   Mulball  v.  Fallon  (Mass.)  934 

5.  Under  the  Kentucky  statutes,  gross 
negligence  is  not  necessary  to  entitle  an  ad- 
ministrator to  compensatory  damages  for 
the  negligent  killing  of  his  intestate.  Illi- 
nois C.  R.  Co.  v.  Josey  (Ky.)  78 

Notes  and  Briefs. 

See  also  Executors  and  Administrators; 
Judgment;  Trial. 

Death;  right  of  alien  nonresident  to 
maintain  statutory  action  for  death  of  oth- 
er person.  934 

Contributory  negligence  of  beneficiary  to 
defeat  statutory  action.  322 

Minor's  right  of  action  for  mother's  death 
where  father  survives.  421 

Suit  for,  by  administrator  of  estate;  non- 
resident administrator.  661 

DEDICATION. 

Notes  and  Briefs. 

Dedication;  of  land  to  public  use;  form 
of  deed;  railroad  as  public  highway;  dedi- 
cation to  public  use;  grant  of  right  of  way 
for  railroad.  522 

DEEDS. 

See  also  Covenant. 

Delivery  of  a  deed  in  escrow  sufficient  to 
64  L.  11.  A. 


pass  title  is  made  where  the  grantor  turns 
the  deed  over  to  his  housekeeper,  with  in- 
structions to  deliver  it  to  the  grantee  on  his 
death,  with  no  apparent  intention  of  retain- 
ing control  thereof  and  no  subsequent  at- 
tempt to  control  or  take  possession  of  it,  al- 
though it  is  placed  by  her  for  safekeeping, 
together  with  other  papers  of  hers,  in  the 
grantor's  trunk  which  is  locked,  and  the 
key  to  which  he  retains  until  his  death. 
Munro  ▼.  Bowles  (111.)  865 

Notes  and  Briefs. 

Deeds;  delivery  of  deed  to  third  person; 
or  record,  or  delivery  for  record,  by  grantor: 
— (I.)  Delivery  to  person  previously  author- 
ized or  designated  by  grantee;  (II.)  deliv- 
ery to  person  not  previously  authorized  or 
designated  by  grantee;  recording:  (•)  gen- 
eral rule  as  to  delivery  to  third  person: 
(1)  in  general;  (2)  when  not  to  be  deliv- 
ered to  grantee  until  after  grantor's  death; 

(5)  requisites  on  part  of  grantor:  (1)  gen- 
eral statement;  (2)  particular  instances 
and  illustrations:  (a)  delivery  without  di- 
rections to  await  grantor**  death:  (1)  when 
held  effective;    (2)    when  held  ineffective; 

(6)  delivery  with  directions  to  await  gran- 
tor's death:  (1)  when  held  effective;  (2) 
when  held  ineffective;  (o)  deed  remain- 
ing within  physical  power  of  grantor; 
(of)  effect  of  grantor's  purpose  to  avoid 
his  obligations;  (e)  reservation  of  life 
estate  as  illustrating  grantor's  intent; 
(3)  recording  or  delivery  for  record:  (a) 
in  general;  presumption  from  record;    (6) 

STantor's  intent;  (c)  effect  of  return  of 
eed  to  grantor;  (d)  acceptance;  how  and 
when  deed  takes  effect;  status  of  title:  (1) 
necessity  of  acceptances;  (2)  what  sufficient 
to  show  actual  acceptance;  effect  of  assent 
or  dissent;  (3)  different  theories  with  re- 
spect to  acceptance:  (a)  in  general;  their 
relation  to  the  time  when,  and  manner  in 
which,  the  deed  takes  effect;  (5)  theory  of 
relation  back;  (o)  presumption  of  accept- 
ance: (1)  in  general;  (2)  deed  to  person 
non  sui  juris;  (3)  trust  deeds;  (4)  deed 
not  beneficial  to  grantee;  (d)  cases  illus- 
trative of  the  nature  of  the  instrument  aiid 
of  the  time  when  it  takes  effect;  (e)  right 
of  grantor  to  revoke;  (f)  rights  of  third 
persons;  (g)  grantor's  interest  in,  and 
rights  respecting  the  property;  (III.)  sum- 
mary. 865 

DE  FACTO.  , 

See  Officers,  1,  2. 


See  Deeds. 

DESCENT    AND    DISTRIBUTION. 

1.  A  mutual  agreement  between  husband 
and  wife  to  separate  on  friendly  terms,  and 
to  make  no  future  demands  upon  each  oth- 
er's property,  carried  out  until  the  wife's 
death,  will  not  prevent  the  husband  from 
claiming  his  rights  in  her  estate.  Foote  v. 
Nicker  son    (N.  H.)  554 

2.  A  husband  separating  from  his  wife 


Divorce— Escrow. 
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liy  agreement  Is  not  within  the  terms  of  a 
statute  depriving  of  his  interest  in  his 
wife's  estate  a  man  who  willingly  abandons, 
Absents  himself  from,  or  wilfully  neglects 
to  support,  his  wife  for  a  certain  time.  Id. 

Notes  and  Briefs. 

Descent  and  distribution;  waiver  of  right 
by  contract  between  husband  and  wife.  555 

DIVORCE. 

See  also  Judgment,  Notes  and  Briefs. 

Action  by  Heirs  to  Set  Aside,  see  Judg- 
ment, 4. 

Enforcing  in  Other  State  Judgment  for 
Alimony,  see  Judgment,  7,  Notes 
and  Briefs. 

See  also  Pleading,  1,  2. 

DOGS. 

See  Animals,  Notes  and  Briefs; 
Municipal  Corporations,  2. 

DRUGGISTS. 

A  druggist  is  not  relieved  from  liability 
for  injuries  caused  by  a  prescription  negli- 
gently put  up  by  the  fact  that  the  negli- 
gence was  that  of  a  registered  pharmacist 
employed  by  him,  which  class  alone  is  al- 
lowed by  statute  to  fill  prescriptions.  Bur- 
gess v.  Sims  Drug  Co.  (Iowa)  364 

Notes  and  Briefs. 

Druggists;  liability  for  negligence  of  reg- 
istered pharmacists  employed  by.  365 

DRUNKENNESS. 

As    Affecting    Notes,    see    Bills    and 

Notes,  1. 
Contract  with  Intoxicated  Person,  sea 

Contracts,  Notes  and  Briefs. 
See    also    Carriers;    Criminal  Law, 

Notes  and  Briefs;  Homicide,  2. 

DUTIES. 

Payment   of,    instead    of    Carrying   in 

Bond,  see  Carriers,  12. 
Carrier's  Liability  for  Paying,  instead 

of     Transporting     in     Bond,     see 

Damages,  7. 

EASEMENTS. 

See  also  Waters,  5. 

Notes  and  Briefs. 

See    also    Adverse    Possession;    Public 
Lands. 

Easements:  by  prescription;  essentials; 
character  and  extent;  prescription  for  com- 
mon privilege.  475 

Loss  of,  by  abandonment;  railroad  right 
of  way.  527 

Grant  of  right  of  way  for  railroad;  con- 
clusiveness of  grant  as  to  width.  522 

ELECTRICAL     USES    AND     APPLI- 
ANCES. 

See  Master  and  Servant,  3. 

ELEVATORS. 

Receipt,  see  Foroert,  2. 

ML.R.A. 


DOMAIN. 

1.  The  condemnation  of  land  for  a  public 
wharf  is  not  prevented  by  the  fact  that  it  is 
already  in  use  by  a  common  carrier  as  a 
landing  place  in  connection  with  its  business 
as  such  carrier.  Diamond  Jo  Line  Steamers 
v.  Davenport  (Iowa)  859 

2.  Condemnation  by  a  city  of  land  for  a 
public  wharf  cannot  be  defeated  by  the 
fact  that  it  intends  to  grant  a  railroad  right 
of  way  over  the  property  after  it  has  ac- 
quired title.  Id. 

Notes  and  Briefs. 

Eminent  domain;  municipal  water  supply 
as  public  purpose  and  paramount  necessity; 
necessity  of  compensation  to  riparian  pro- 
prietors for  diversion  of  water  of  navigable 
streams  and  lakes.  190 

Exercise  of,  dependent  on  express  grant 
or  necessary  implication;  condemnation  of 
land  devoted  to  public  use.  859 

Right  of  riparian  owner  to  compensation 
on  making  stream  public  highway.  201 

EQUITABLE   CONVERSION. 

Notes  and  Briefs. 

Equitable  conversion;  application  of  doe- 
trine  to  proceeds  of  insurance  on  property; 
rights  of  vendee  of  property  and  creditors. 

350 


EQUITY. 


Notes  and  Briefs. 


Equity;  doubtful  legal  remedy;  bill  in, 
as  most  convenient  remedy;  chance  for  legal 
relief  speculative.  641 

Power  as  to  sale  of  railroad  property 
separate  from  franchise.  690 

Interference  by,  to  prevent  abuse  of  pow- 
er by  public  officer.  295 


1.  A  statute  providing  for  the  punishment 
of  one  who,  being  confined  in  tne  peniten- 
tiary, "breaks  such  prison  and  escapes 
therefrom/'  does  not  apply  to  an  escape 
from  a  state  quarry  2  miles  from  the  prison, 
to  which  the  prisoner  has  been  taken  to 
work.    State  v.  King  (Iowa)  853 

2.  Breaking  a  prison  is  not  effected  by  a 
prisoner's  concealing  himself  in  a  crevice  in 
a  stone  quarry  to  which  he  has  been  taken 
to  work,  until  the  guards  withdraw,  and 
then  walking  forth  without  impediment,  al- 
though to  aid  the  concealment  a  cover  is 
placed  over  the  crevice,  which  is  removed 
when  the  escape  is  effected.  Id. 

Notes  and  Briefs. 

Escape;  what  constitutes  prison  breaking 
as  escape.  853 

ESCROW. 

See  also  Deeds. 

Under  a  writing  entitled  "Escrow"  in- 
structing a  depositary  to  deliver  stock  de- 
posited with  the. writing  to  a  third  person 
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Estoppel  ;  EvrourcK. 


in  case  he  pays  therefor  oil  or  before  a  cer- 
tain date,  no  title  passes  to  the  vendee  un- 
til payment  is  made,  so  as  to  entitle  him  to 
dividends  on  the  stock  declared  between  the 
time  of  deposit  and  payment  Clark  v. 
Campbell  (Utah)  508 

Notes  and  Briefs. 

Escrow;  what  constitutes;  effect  on  prop- 
erty deposited;  necessity  of  consideration; 
rights  of  beneficiary  on  fulfilling  condition. 

609,  510 


Of  Insurer  to  Intervene,  see  Action  ob 

Suit,  5. 
6ee    also    Specific   Performance,    2; 

Waters,  5. 

A  railroad  company  is  estopped  to  assert 
title  to  a  portion  of  its  right  of  way  upon 
which  third  persons  have,  with  its  knowl- 
edge, placed  valuable  improvements  under  a 
claim  of  title  from  the  government,  and  in 
possession  of  which  they  nave  been  for  a  pe- 
riod exceeding  that  designated  by  the  stat- 
ute of  limitations  for  the  recovery  of  real 
property,  and  the  streets  upon  which  were 
located  with  reference  to  others  established 
by  the  railroad  company.  Northern  P.  R. 
Co.  T.  Ely  (Wash.)  526 

Notes  and  Briefs. 

Estoppel;  equitable.  510 

-  In  pais;  essentials;  estoppel  against  res- 
toration of  water  artificially  changed.      474 

Of  tenant  to  deny  landlord's  title;  appli- 
cation and  suit  to  compel  performance  by 
landlord.  749 

By  silence;  waiver,  what  constitutes.  550 

As  to  right  claimed  under  agreement  ultra 
viret  and  against  public  policy;  by  laches. 

526 

EVIDENCE. 

See  also  Deeds;  Pleading,  1* 

1.  Upon  a  question  arising  under  the  Fed- 
eral laws  requiring  full  faith  and  credit  to 
be  given  in  each  state  to  the  judicial  pro- 
ceedings of  every  other  state,  courts  will 
take  judicial  notice  of  the  local  laws  of  the 
state  from  which  the  record  comes.  Trow- 
bridge v.  Spinning    (Wash.)  204 

2.  The  jury  may  make  use  of  their  own 
knowledge  and  experience,  in  considering 
conflicting  evidence  of  experts  upon  the 
question  whether  or  not  proper  inspection  of 
material  furnished  by  an  employer  for  the 
temporary  structure  of  a  bridge  which  he 
was  building  would  have  disclosed  a  defect 
which  caused  an  injury  to  an  employee. 
Lafayette  Bridge  Go.  v.  01  sen  (CCA.  7th 
C)  33 
Presumptions  and  burden  of  proof. 

3.  A  person  is  conclusively  presumed  to 
have  had  notice,  actual  or  constructive,  of 
all  the  doings  of  his  agent  within  the  actual 
or  apparent  scope  of  the  agency,  and  to  be 
bound  thereby.  Andrews  v.  Robertson 
(Wis.)  673 

4.  Although  the  burden  is  upon  a  ware- 
64  L.  R.  A. 


houseman  to  excuse  failure  to  deliver  spirits) 
deposited  with  him  for  storage  in  accordance 
with  the  terms  of  the  contract,  yet,  when 
•he  shows  a  return  of  the  packages  stored, 
and  that  the  contents  were  lost  by  leakage, 
the  owner  must,  in  order  to  hold  him  liable 
for  the  loss,  prove  thai  the  leakage  was 
caused  by  his  fault.  Taussig  v.  Bode 
(Cal.)  774 

Documentary  evidence. 

5.  A  written  assignment  of  a  real-estate 
mortgage,  the  execution  of  which  is  ac- 
knowledged before  a  notary  public  of  anoth- 
er state,  is  entitled  to  be  read  in  evidence 
under  the  provisions  of  N.  D.  Rev.  Codes,  S 
5606,  without  further  proof,  when  the  cer- 
tificate of  acknowledgment  attached  there- 
to is  authenticated  by  the  signature  and 
official  seal  of  such  notary;  and  it  is  not 
necessary  to  have  attached  thereto  the  cer- 
tificate of  an  officer  of  a  higher  rank  to  the 
official  character  and  signature  of  such  no- 
tary.   Orandin  v.  Emmons   (N.  D.)       610 

6.  Upon  the  question  whether  or  not  a 
woman  was  dependent  upon  her  son  for 
support,  interrogatories  are  admissible  as 
to  whether  he  contributed  to  her  support, 
and,  if  so,  how  much.  Mulhall  v.  Fallon 
(Mass.)  034 

Parol. 

7.  Testimony  of  the  writer  may  be  ad- 
mitted to  explain  the  meaning  of  a  letter 
which  contains  statements  that  are  con- 
fusing, ambiguous,  and  seemingly  contra- 
dictory. Smith  Bros,  &  Co.  v.  New  Or- 
leans &  N.  E.  R.  Co.   (La.)  923 

8.  Parol  evidence  is  proper  to  explain 
the  meaning  of  words  used  in  a  writing 
which  are  ambiguous  when  apnlied  to  the 
subject  which  gave  rise  to  such  paper,  as 
well  as  when  the  meaning  of  the  writing 
is  uncertain  looking  only  at  the  language 
thereof.    Andrews  v.  Robertson    (Wis.) 

673 

9.  Parol  evidence  is  inadmissible  to 
show  a  different  understanding  of  the  par- 
ties to  a  note,  where  its  terms  were  such 
as  they  intended  to  use,  and  their  legal 
effect  was  to  bind  personally  one  who 
signed  it  as  guardian.  Andrus  v.  Blai- 
zard   (Utah)  354 

10.  The  consideration  for  a  release  by  an 
injured  employee  to  his  employer,  ex- 
pressed as  being  "in  consideration  of  the 
employer's  agreement  to  pay  physician's 
and  hospital  charges"  and  a  specified  cash 
payment  to  the  employee,  is  contractual  so 
that  it  cannot  be  contradicted  by  parol. 
Indianapolis  Union  R.  Co,  v.  Houlihan 
(Ind.)  787 

11.  Parol  evidence  is  admissible  to  show 
that  a  will  was  properly  executed  and  wit- 
nessed according  to  the  requirements  of  the 
statute.  Ferris  v.  Neville  (Mich.)  464 
Conclusions. 

12.  A  woman's  testimony  that  she  was 
almost  entirely  dependent  on  her  son  for 
support  is  not  inadmissible  in  a  suit  by 
her  for  his  negligent  killing,  because  it  is 
a  conclusion  which  the  jury  is  to  draw,  or 


Evidence. 
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because  it  is  law  rather  than  fact    Mul- 
fcall  t.  Fallon   (Mass.)  034 


13.  Evidence  tending  to  show  that  a  par- 
ty to  an  action  tried  to  bribe  a  witness  to 
give  false  testimony  in  his  favor  is  compe- 
tent as  an  admission  of  weakness  in  his 
case.  Nowack  v.  Metropolitan  Street  R. 
Co,    (N.  Y.)  592 

Acts  and  declarations, 

14.  Declarations  of  the  manager  of  a 
theater  that  he  is  acting  under  instruc- 
tions of  the  owner  in  preventing  the  serv- 
ice of  process  on  an  actor  engaged  in  the 
theater  are  not  admissible  in  a  suit  to  hold 
the  owner  liable  for  such  act.  Paulton  v. 
Keith   (R.  I.)  670 

15.  The  manager  of  a  theater  has  no  im- 
plied authority  from  the  owner  to  prevent 
the    service    of    process    upon    actors    em- 

Sloyed  in  the  theater,  so  as  to  make  his 
eclarations  while  doing  so  admissible 
against  the  owner  as  part  of  the  res 
gestcB.  Id. 

16.  Evidence  that  an  agent  of  a  corpora- 
tion employed  as  investigator,  to  see  wit- 
nesses and  take  their  statements  in  ac- 
tions against  the  corporation,  attempted  to 
bribe  a  witness  in  such  case,  is  admissible 
against  the  corporation,  without  proof  of 
his  authority  to  do  such  act.  Nowack  v. 
Metropolitan  Street  R.  Co.  (N.  Y.)         592 

17.  Declarations  of  one  killed  by  negli- 
gence, that  his  mother  was  poor,  and  that 
be  sent  money  to  her  repeatedly,  are  ad- 
missible under  Maes.  Stat.  1898,  chap.  535, 
in  a  suit  by  her  to  recover  for  the  killing. 
Mulhall  v.  Fallon  (Mass.)  934 

18.  Evidence  of  a  son's  declarations  that 
bis  mother  was  very  poor,  and  that  he  sent 
her  money  repeatedly,  corroborated  by  her 
testimony  that  she  bought  food  with  his 
money,  sufficiently  shows  her  dependence  on 
him  for  support  to  carry  to  the  jury  a  suit 

,by  her  to  recover  for  his  negligent  killing, 
under  Mass.  Stat.  1887,  chap.  270,  §  2.    Id. 

Res  gestae. 

19.  Evidence  of  the  use,  by  the  wife  of 
accused,  of  an  endearing  expression  in  re- 
gard to  one  whom  her  husband  had  killed 
for  alleged  criminal  intimacy  with  her, 
uttered  after  she  had  left  the  scene  of  the 
murder,  is  not  admissible  in  favor  of  ac- 
cused, although  she  could  not  be  compelled 
to  become  a  witness  in  the  case.  State  v. 
Yanz   (Conn.)  780 

Privileged  communications, 

20.  A  waiver  of  the  patient's  privilege  as 
to  communications  made  to  his  physician 
must  be  confined  to  the  trial  in  which  it  is 
made,  and  cannot  avail  to  make  the  testi- 
mony of  the  physician  competent  at  a  sub- 
sequent trial.  Burgess  v.  Sims  Drug  Co. 
(Iowa)  364 

21.  Answering  questions  on  cross-exami- 
nation as  to  a  matter  of  privilege  between 
physician  and  patient  will  not  waive  the 
patient's  right  to  object  on  the  ground  of 
privilege  to  the  physician's  answering  ques- 
64  L.  R.  A. 


tions  as  to  communications  made  to  him 
by  the  patient.  Id. 

Character. 

22.  While  character  evidence  is  not  a  de- 
fense, it  is  a  circumstance  in  the  antece- 
dent conduct  and  habits  of  the  accused,  its 
purpose  being  to  strengthen  the  legal  pre- 
sumption of  innocence,  and  is  to  be  weighed 
and  estimated  by  the  jury  according  to  the 
weight  of  the  testimony  by  which  it  is  sun- 
ported,  in  connection  with  that  to  which  it 
is  opposed.    Daniels  v.  State  (Del.)       286 

Similar  appliances. 

23.  Upon  the  question  of  liability  of  a 
master  for  injury  to  a  servant  by  failure  of 
an  appliance  furnished  for  his  use  to  oper- 
ate as  intended,  evidence  is  not  admissible 
of  the  successful  working  of  another  de- 
vice intended  for  the  same  purpose,  where 
it  is  not  shown  to  be  a  standard  article, 
and  the  failure  of  the  one  furnished  was 
due  to  lack  of  oiling  and  cleaning,  and  not 
to  faulty  design.  Quigley  ▼.  Levering  (N. 
Y.)  62 

Variance. 

24.  Under  a  declaration  seeking  to  re- 
cover from  a  carrier  for  the  negligent  kill- 
ing of  a  passenger  no  recovery  can  be  had 
unless  the  relation  of  carrier  and  passen- 
ger is  shown,  although  the  facts  are  such 
as  to  warrant  a  recovery  in  the  absence  of 
such  relation.  Chicago  &  E.  I.  R.  Co.  v. 
Jennings   (111.)  827 

Notes  and  Briefs. 

Evidence;  presumption  of  nuisance  from 
passing  of  ordinance  as  to.  638 

Presumption  of  negligence  from  happen- 
ing of  accident.  583 

Presumption  as  to  gift;  admission  by 
donor  to  prove.  708 

Burden  of  proof  as  to  malice  where  lib- 
elous  matter   privileged.  857 

Burden  of  proof  as  to  cause  of  loss  of 
goods  from  leakage.  774 

Parol,  to  vary  clear  and  settled  legal  ef- 
fect of  contract;  to  show  who  bound;  as  to 
note  signed  by  one  as  executor;  as  to  state- 
ment of  payee's  understanding  that  maker 
not  liable.  355 

Parol;  to  show  nature  and  qualities  of 
subject-matter  of  written  instrument  under 
plea  of  no  consideration.  789 

Privileged  communication  to  physician; 
disclosure  by  testimony  of  patient  as  af- 
fecting. 364 

Admissibility  of,  as  to  character  in  crimi- 
nal cases.  287 

Admissibility  of  document  duly  acknowl- 
edged;  foreign  acknowledgment  611 

Admission  by  conduct;  by  act  of  agent; 
admissibility.  593 

Admissibility  of  declarations  of  agent. 

671 

To  impeach  or  discredit  female  witnesses. 

646 
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EXBCUTOBS  AND  ADMINISTRATORS— GARNISHMENT. 


EXECUTORS      AND     ADMINISTRA- 
TORS. 

See  also  Action  or  Suit,  4. 

1.  Nonresidents  are  within  the  protec- 
tion of  S.  C.  Rev.  Stat.  §§  231 5,  2316,  creat- 
ing a  right  of  action  for  wrongful  death 
to  be  enforced  by  the  administrator,  bo  as 
to  justify  the  appointment  of  an  adminis- 
trator to  enforce  the  liability,  without  re- 
quiring a  resort  for  such  appointment  to 
the  state  of  decedent's  residence, — especial- 
ly where  there  is  no  statutory  permission 
for  a  suit  by  an  administrator  appointed 
there.    Re  Mayo  (S.  C.)  660 

2.  A  cause  of  action  against  a  railroad 
company  for  negligently  killing  a  person, 
which  under  the  statutes  is  not  the  old 
one  belonging  to  decedent,  but  a  new  one 
created  for  the  benefit  of  the  persons 
named,  and  is  enforceable  only  by  his  ad- 
ministrator, will  give  jurisdiction  to  the 
probate  court  of  the  county  where  the  kill- 
ing occurred  and  where  the  railroad  com- 
pany had  its  residence,  to  grant  letters  of 
administration  on  the  estate,  although  the 
deceased  was  not  a  resident  of  the  state, 
and  owned  no  other  estate  within  its  limits 
at  the  time  of  his  death,  and  the  statutes 
provide,  in  case  of  a  nonresident,  for  ad- 
ministration only  in  the  county  where  the 
greater  part  of  his  estate  may  be.  Id. 

3.  A  railroad  company  against  which  a 
cause  of  action  exists  for  negligently  kill- 
ing a  person  can  attack  the  appointment  of 
an  administrator  upon  his  estate  for  non- 
residence  or  want  of  assets  only  in  case 
want  of  jurisdiction  appears  on  the  record, 
under  a  statute  forbidding  the  contesting 
of  jurisdiction  assumed  oy  the  probate 
court,  so  far  as  it  depends  on  place  of  resi- 
dence or  location  of  the  estate,  except  by 
appeal,  or  when  the  want  of  jurisdiction 
appears  on  the  record,  since  it  is  not  enti- 
tled to  be  made  a  party  to  the  proceedings 
so  as  to  have  a  right  to  appeal.  Id. 

Notes  and  Briefs. 

See  also  Costs  and  Fees;  Death. 

Right  of  foreign  administrator  to  sue; 
death  claim  as  assets  giving  jurisdiction 
to  appoint;  damages  for  death  as  part  of 
estate;  right  of  action  by  railroad  liable 
for  death  to  revoke  letters  of  administra- 
tion; collateral  attack  on  appointment  in 
damage  suit  661 

EXEMPTIONS. 

See  Officers,  4. 

FENCES. 

See  Waters,  4. 


The  right  of  fishing  in  fresh  water  non- 
navigable  streams  is  in  the  riparian  own- 
ers.   Griffith  v.  Holman    (Wash.)  178 

Notes  and  Briefs. 

Fisheries;  public  right;  private  owner- 
ship; liability  for  fish  taken.  179 
54  L.  R.  A. 


FOOD. 

See  also  Constitutional  Law,  9. 

The  sale  of  cottolene  which  is  manufac- 
tured so  as  to  resemble  lard  is  forbidden 
by  Minn.  Gen.  Stat.  1894,  §§  7028,  7037, 
unless  the  package  containing  it  is  labeled, 
"Lard  Substitute."  State  v.  Hanson 
(Minn.)  468 

Notes  and  Briefs. 

See  also  Constitutional  Law. 

Food;  regulation  of  sale;  cottolene  as 
lard  substitute;  inherent  resemblance  as 
imitation;  requiring  or  prohibiting  artifi- 
cial  coloring  to  prevent  resemblance.    468 

Liability  of  caterer  for  injury  from  un- 
wholesome food.  854 

FORGERY. 

1.  A  written  instrument  in  the  follow- 
ing form:  "Mr.  Sage:  Please  let  this 
boy  have  a  single  rig,— a  good  one, — and 

I  oblige.  I  will  bring  it  back  myself. 
[Signed]  George  dinger," — is  the  subject 
of  forgery,  as  it  is  not  only  an  order  or  re- 
quest for  the  delivery  of  chattels  over 
which  dinger  had  no  control,  but  is  also 
a  writing  obligatory,  within  the  meaning 
of  Neb.  Crim.  Code,  9  145.  Hickson  v. 
State    (Neb.)  327 

2.  Forirery  by  alteration  of  an  elevator 
receipt  given  by  a  railroad  for  grain  to  be 
stored  and  shipped  is  not  committed  where 
the  alteration  is  of  a  memorandum  of  the 
weigher's  judgment  as  to  the  grade  of  the 
grain,  indorsed  on  the  back  of  the  receipt 
to  enable  a  purchaser  to  fix  the  price  to 
be  paid  for  the  grain,  since  the  memor- 
andum is  not  part  of  the  receipt,  so  that 
its  alteration  will  not  change  the  legal  ef- 
fect of  the  receipt.    State  v.  Hendry  (Ind.) 

794 

Notes  and  Briefs. 

Forgery;  by  making  or  altering  mere 
memorandum: — (I.)  Scope;  (II.)  the  gen- 
eral rule:  (III.)  application  to  particular 
kinds  of  memoranda:  (a)  in  the  nature  of 
a  promise  or  order;  (o)  in  the  nature  of  a 
receipt  or  acquittance;  (c)  in  the  nature 
of  certificates  or  statements  of  fact;  (d) 
falsification  of  dates  and  addresses;  (IV.) 
conclusion.  794 

FRAUD    AND    FRAUDULENT     CON- 
VEYANCES. 

See  also  Attachment,  1-3;  Costs  and 
Fees,  Notes  and  Briefs. 

FRIGHT. 

See  Negligence,  & 

GAMING. 

See  Constttutional  Law,  Notes  and 
Briefs. 

GARNISHMENT. 

A  safe-deposit  company  having  valuables 
of  a  debtor  in  its  vaults  is  subject  to  garn- 
ishment therefor,  although  it  has  no  access 


Gas — Highways* 
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to  the  contents  of  the  box  in  which  they  are 
kept,  under  a  statute  commanding  a  garn- 
ishee to  answer  as  to  the  personal  prop- 
erty or  effects  of  the  defendant  in  his  pos- 
session or  under  his  control.  Trowbridge 
▼.  Spinning  (Wash.)  204 

Notes  and  Briefs. 

See  also  Judgment. 

Garnishment;  what  constitutes  posses- 
sion and  control  of  property.  205 

CfrAS. 

A  gas  company  required  by  statute  to 
furnish  gas  to  persons  within  a  certain  dis- 
tance from  its  mains  may  refuse  to  do  so 
unless  the  customer  agrees  to  pay  a  reason- 
Able  rent  for  a  meter,  where  the  value  of 
gas  required  by  him  will  not  amount  to 
one  sixth  of  such  reasonable  rent,  although 
other  consumers  are  not  charged  such  rent, 
where  it  does  not  appear  that  any  other 
consumer  fails  to  consume  gas  enough  to 
pay  the  meter  rent.  Smith  v.  Capital  Gas 
Co.  (Cal.)  769 

Notes  and  Briefs. 

Gas;  validity  of  statutory  regulation  of 
«upply  by  company;  duty  to  furnish  meter; 
compulsory  service.  769 

GASOLINE. 

See  Negligence,  7. 


See  also  Wills,  4. 

A  gift  of  personalty  placed  in  possession 
of  a  third  person  for  delivery  to  the  donee 
is  not  defeated  by  the  fact  that  the  delivery 
is  not  effected  until  the  donor  has  become 


finally 
King  v. 


unconscious    in    his    last    illness. 


708 


revoca- 
708 


Military 
Cer- 


Smith  (G.  G.  A.  9th  C.) 

Notes  and  Briefs. 

Gift ;    essentials ;    presumption ; 
tion;   death  before  completion. 

GOVERNOR. 

As  Party  to  Review  of 
Board's  Determination, 
tiorari,  3. 


GUARDIAN  AND  WARD. 

See  also  Incompetent  Persons. 

1.  A  guardian  has  no  power  to  make  a 
contract  binding  upon  the  ward  or  upon  his 
estate,  however  beneficial  to  the  ward  the 
contract  may  be;  and  such  contracts  made 
by  him  impose  a  personal  liability  upon 
himself,  and  his  protection  from  loss  lies  in 
his  right  to  charge  the  expenditures  to  the 
ward's  estate  in  his  account.  Andrus  v. 
Blazzard  (Utah)  354 

2.  A  guardian  may  not  mortgage  the 
real  estate  of  his  ward  under  Utah  Rev. 
Stat.  1898,  9  4007,  authorizing  this  to  be 
done  if  the  estate  is  insufficient  for  the 
comfortable  and  suitable  maintenance  and 


it  is  necessary  to  provide  for  the  suitable 
maintenance  of  the  ward  and  his  family. 

Id. 

Notes  and  Briefs. 

Guardian;  who  bound  by  note  signed  by; 
note  signed  by' one  as  guardian.  355 

HABEAS  CORPUS. 

An  application  for  a  writ  of  habeas  cor- 
pus to  inquire  into  the  cause  of  the  deten- 
tion of  a  minor,  although  brought  against 
a  mother  in  the  name  of  the  state  on  the 
relation  of  a  father,  is  not  a  suit  by  the 
husband  against  the  wife  which  is  prohib- 
ited by  1j&.  Code  Civ.  Prac.  art*  105. 
State  ex  rel.  Lasserre  v.  Michel  (La.)    927 

Notes  and  Briefs. 

Habeas  corpus;  by  husband  against  wife 
for  custody  of  child;  statutory  provision 
prohibiting   suits    between..  .    927 


Revocation  of  License  by  State  Board, 
see  Physicians  and  Surgeons. 

Notes  and  Briefs. 

Health;  Delegation  of  Power  to  Municipal- 
ity, see  Constitutional  Law. 


Regulation  as  to  Tires,  see  Municipal 
Corporations,  3. 

Liability  for  Injury  by  Bicyclist  in, 
see  Municipal  Corporations,  4. 

Requirement  of  Maintenance  and  Re- 
pair, see  Public  Improvements. 

See  also  Waters,  1. 

1.  The  macadamized  portion  alone  of  a 
street  40  feet  wide,  of  which  about  25  are 
paved  with  cobble  stones  and  the  remain- 
der macadamized,  cannot  be  treated  as  the 
traveled  part  within  the  meaning  of  a  stat- 
ute requiring  travelers  by  carriage  to  keep 
to  the  right  of  the  center  of  the  traveled 
part  of  the  road,  and  therefore  a  traveler 
injured  by  collision  while  needlessly  on  the 
left  of  the  center  of  the  whole  width  of 
road  cannot  absolve  himself  from  fault  by 
showing  that  he  was  to  the  right  of  the 
center  of  the  macadamized  part.  Winter 
v.  Harris   (R.  I.)  643 

2.  A  municipal  corporation  which,  in 
constructing  a  sewer  in  a  public  street, 
leaves  a  manhole  uncovered  for  several 
weeks,  and  near  it  a  pile  of  sand,  with 
knowledge  that  children  are  accustomed  to 
play  in  the  sand,  will  be  liable  for  injuries 
to  a  child  of  tender  years  who,  while  at 
play  in  the  sand,  falls  into  the  manhole  and 
is  injured.    South  Bend  v.  Turner    (Ind.) 

396 

3.  A  municipality  constructing  a  sewer 
in  a  public  street  is  not  relieved  from  lia- 
bility for  injuries  to  persons  using  the 
street  by  the  fact  that  it  was  in  the  ezclu. 
sive  possession  of  the  contractor,  if  it  had 
notice,  or  might  have  had  notice  by  the  ex- 
ercise of  proper  oversight,  that  its  licensee 


support  of  the  ward  and  his  family,  unless  had  acted  in  a  negligent  manner  and  left 
54  L.  R.  A.  63 
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the  street  in  an  unsafe  and  dangerous  con- 
dition. Id. 

Notes  and  Busts. 
Improvement  Assessment  by  Frontage,  see 
Constitutional  Law. 

Highways;  what  constitutes  traveled  part 
of  road.  643 

Liability  of  municipality  for  personal  in- 
jury; construction  of  sewer;  independent 
contractor.  397 

Right  of  municipal  authorities  to  devest 
themselves  of  power  or  control  over,  in  ab- 
sence of  special  authorization.  948 


See  Bankruptcy,  i. 


Re$  Qesta,  see  Evidence,  19. 

1.  Manslaughter,  and  not  murder,  is,  in 
the  absence  of  actual  malice,  committed  by 
killing  a  man  while  reasonably  believing 
from  the  circumstances  that  he  is  in  the 
act  of  adultery  with  assailant's  wife,  al- 
though the  assailant  is  in  fact  mistaken. 
State  v.  Yanz   (Conn.)  780 

2.  Upon  trial  of  an  indictment  for  con- 
spiring to  commit  murder,  the  fact  of  de- 
fendant's intoxication  at  the  alleged  time 
of  the  commission  of  the  offense  may  be 
considered  by  the  jury  as  bearing  upon  the 
existence  of  the  felonious  intent  necessary 
to  render  him  guilty.  Booher  v.  State 
(Ind.)  391 

Notes  and  Briefs. 

See  also  Criminal  Law. 

Homicide;  adultery  as  reducing  crime  to 
manslaughter.  781 

HUSBAND  AND  WIFE. 

Custody  of  Minor,  see  Habeas  Cob- 
pus;   Infants. 

See  also  Conflict  of  Laws,  2,  3;  De- 
scent and  Distribution. 

1.  Disposition  by  will  Is  not  within  the 
terms  of  a  statute  permitting  the  wife  of  a 
nonresident  to  convey  her  property  as 
though  sole.    Foote  v.  Nickerson    (N.  H.) 

554 

2.  The  statutes  extending  the  power  of 
husband  and  wife  to  contract  as  to  prop- 
erty matters  gives  them  no  authority  to 
enter  into  an  agreement  renouncing  mari- 
tal rights.  Id. 

3.  A  man  and  wife  cannot  make  a  valid 
contract  for  a  separation.  Id. 

4.  If  covenants  for  separation  and  touch- 
ing property  rights  occur  in  the  same 
agreement  between  husband  and  wife,  the 
legal  part  of  the  agreement  touching  the 
property  rights  will  be  upheld  if  the  prom- 
ises are  separate  and  the  consideration  is 
divisible;  but  if  the  consideration  is  entire 
the  whole  must  fail.  Id. 

Notes  and  Briefs. 

See  also  Conflict  of  Laws;  Habeas  Cor- 
pus; Judgment. 
54  L.  R.  A. 


Husband   and   wife;    contract*  between; 
separation  and  waiver  of  property  rights. 

555 


See    Insurance,    7,    8,    Nona    anp 


INCOMPETENT    PERSONS. 

Neither  guardians  nor  the  courts  having 
jurisdiction  over  the  estates  of  incompetent 
persons  have  power  to  bind  the  person  or 
estate  of  such  persons  unless  expressly  au- 
thorized to  do  so  by  law.  Andrus  v.  Blaz- 
zard    (Utah)  354 

INDEPENDENT  CONTRACTOR. 

As  Affecting  Municipal  Liability  for 
Injury  in  Street,  see  Highways, 
3. 

INFANTS. 

Custody  of,  see  Habeas  Corpus. 

Assumption  of  Risk,  see  Master  ani> 
Servant,  9,  10. 

Negligence  of  Parent  as  Affecting  Re- 
covery,   see   Negligence,    8. 

See  also  Habeas  Corpus,  Master  and 
Servant,  Negligence,  10-12, 
Notes  and  Briefs;  Trial,  10. 

The  right  of  a  father  to  the  custody  of 
his  minor  children  is  not  absolute,  but  may 
be  limited  by  other  considerations,  such  as 
the  welfare  of  the  child.  State  ex  rel. 
Lasserre  v.  Michel  (La.)  927 

IN  JUNCTION. 

See  also  Appeal  and  Error,  10;  Costs 
and  Fees,  3. 

1.  That  the  erection  of  a  building  will 
increase  the  rates  of  insurance  upon  neigh- 
boring property  is  not  ground  for  injunc- 
tion to  restrain  such  erection.  Chambers 
v.  Cramer  (W.  Va.)  545 

2.  Injunction  will  be  granted  at  the  in- 
stance of  the  manufacturer  whose  appren- 
tices are  under  express  contract  not  to  join 
a  labor  union,  to  restrain  representatives  of 
such  union,  who  are  not  employed  by  him, 
from  enticing  his  apprentices  to  break 
their  contracts  and  become  members  of  the 
union  to  the  injury  of  the  business.  Flee- 
cus  v.  Smith   (Pa.)  640 

3.  A  suit  to  enjoin  threatened  diversion 
of  water  to  a  certain  amount  for  irrigating 
purposes,  under  a  claim  of  absolute  right, 
through  a  ditch  already  constructed,  will 
not  be  dismissed  merely  because  that 
amount  has  not  been  used  and  the  com- 
plaining party  has  not  proved  actual  in- 
jury.   Jones  v.  Conn  (Or.)  630 

4.  Equity  will  not  interfere  as  a  general 
rule  when  a  thing  complained  of  is  not  a 
nuisance  per  se,  but  may  or  may  not  be- 
come so,  according  to  circumstances,  and 
the  injury  apprehended  is  eventual  or  con- 
tingent, the  presumption  being  that  a  per- 
son entering  into  a  legitimate  business  will 
conduct  it  in  a  proper  way,  so  that  it  will 
not  constitute  a  nuisance.  Chambers  v. 
Cramer    (W.  Va.)  &45 


Insolvency;  Iksurahcb. 


•*5 


5.  To  warrant  the  perpetuation  of  an 
injunction  restraining,  as  a  threatened  nui- 
sance, the  erection  oi  a  building  proposed 
to  be  used  for  legitimate  purposes,  the  fact 
that  it  will  be  a  nuisance  if  so  used  must 
be  made  clearly  to  appear,  beyond  all 
ground  of  fair  questioning.  Id. 

0.  The  collection  of  a  tax  cannot  be  en- 
joined because  the  person  by  whom  it  was 
assessed  had  no  right  to  the  office  of  assess- 
or, if  he  was  a  &  facto  assessor  properly 
exercising  the  functions  of  the  office. 
Northwestern  Lumber  Co.  v.  Chehalis 
County    (Wash.)  212 

Notes  and  Briefs. 

See  also  Damages. 

Injunction;  against  nuisances.  545 

By  private  individual  specially  injured, 
against  public  nuisance;  interference  with 
riparian  rights;   navigation.  474 

Against  one  inducing  servant  or  appren- 
tice to  break  contract.  641 

Against  infringement  of  right  irrespec- 
tive of  damage;  to  prevent  repeated  tres- 
passes and  multiplicity  of  suits;  to  re- 
strain diversion  of  water  for  irrigation  of 
land,  riparian  or  nonriparian,  where  no  in- 
jury done  other  proprietors.  631 

Necessity  of  irreparable  damage  or  in- 
solvency of  defendant;  preventing  abate- 
ment of  nuisance;  municipal  power  as  to 
nuisances;  abatement  by  municipal  board 
of   health.  295 

Change  of  condition  authorizing  refusal 
of,  to  enforce  restrictive  covenants  as  to 
use  of  land.  265 

INSOLVENCY. 

As    Affecting    -Homestead    Exemption, 

see  Bankruptcy,  1. 
See  also  Partnership;    Set-Off  and 

Counterclaim,  2,  3. 

Notes  and  Briefs. 

See  also  Corporations;  Judgment;  Part- 
nership. 

Insolvency;  preference  of  creditors  by 
sale  or  mortgage  of  partnership  property. 

413 

INSURANCE. 

Intervention  by  Insurer,  see  Action  or 
Suit,  5. 

Impairment  of  Obligation,  see  Con- 
tracts, 12. 

Construction  of  Building  Increasing 
Rates,  see  Injunction,   1. 

See  also  Benevolent  Societies;  Con- 
stitutional Law,  4,  7;  Trial,  14. 

1.  No  recovery  of  his  commissions  can  be 
bad  by  one  who  secures  applications  for 
insurance  at  a  time  when  he  has  not  com- 
plied with  the  statute  prohibiting,  under 
penalty,  the  soliciting  of  insurance  with- 
out a  license,  although  the  policies  are  not 
issued  until  after  the  license  is  procured. 
And  the  statute  does  not  expressly  prevent 
recovery  of  the  commissions.  Black  v.  Se- 
curity Mut  Lw  Asso.  (Me.)  930 
54LR.  A. 


Insurable  Interest. 

2.  An  attaching  creditor  as  well  as  a  re- 
ceiver has  an  insurable  interest  in  the  at- 
tached  property,  but  in  either  instance  the 
insurance  would  be  a  personal  contract  be- 
tween the  company  and  the  party  insuring, 
and,  unless  there  be  some  contract  or  trust 
relation  between  them,  in  the  event  of  loss 
the  insurance  money  collected  would  belong 
to  each  in  his  individual  or  official  right. 
McLaughlin    v.    Park    City    Bank    (Utah) 

343 

3.  One  may  lawfully  insure  his  own  life, 
and  afterwards  assign  the  policy  to  another 
having  no  insurable  interest,  if  done  in 
good  faith,  and  not  by  way  of  cover  for  a 
wager  policy.  Chamberlain  v.  Butler 
(Neb.)  338 

4.  An  adult  son  has  not,  from  the  bare 
fact  of  relationship,  an  insurable  interest  in 
the  life  of  his  father.  Life  Ins.  Clearing 
Co.  ▼.  O'Neill  (CCA.  3d  C)  225 

5.  Ability  on  the  part  of  the  father  to 
support  his  adult  son  in  case  of  the  latter** 
inability  to  support  himself  is  necessary  to 

S've  the  son  an  insurable  interest  in  the 
ther's  life,  under  a  statute  imposing  upon 
fathers  the  duty  of  caring  for  their  indi- 
gent children.  Id. 

6.  The  existence  of  a  law  imposing  upon 
a  son  the  duty  of  supporting  his  father  in 
case  the  latter  becomes  unable  to  support 
himself  gives  the  son  no  insurable  interest 
in  the  father's  life,  in  the  absence  of  any 
expenditures,  past  or  prospective,  towards 
such  support.  Id. 

7.  An  illegitimate  child  Is  not  a  child  or 
relative  of  her  father,  as  those  words  are 
used  in  a  statute  designating  the  persons 
who  may  be  beneficiaries  in  certificates  of 
mutual  benefit  associations.  Lavigne  v. 
Ligue  Des  Patriotes  (Mass.)  814 

8.  No  relation  of  dependency  exists  be- 
tween an  illegitimate  child  of  a  married 
woman  and  her  putative  father  so  as  to  en- 
title  her  to  become  a  beneficiary  in  a  bene* 
fit  certificate  issued  to  him,  under  a  statu- 
tory provision  as  to  "persons  dependent,"9 
where  he  merely  boards  with  her  mother, 
paying  his  board  when  able,  and  k  under 
no  legal  obligation  to  support  the  child.  Id. 

Construction. 

9.  Liability  for  loss  resulting  from  de- 
struction by  fire  of  a  building  insured  by 
a  policy  exempting  the  insurer  from  liabil- 
ity for  loss  caused  by  explosions  of  any 
kind  (unless  fire  ensues,  and  in  that  event 
for  the  damage  by  fire  only)  and  providing 
that  if  the  building  or  any  part  thereof 
falls,  except  as  the  result  of  fire,  the  in- 
surance shall  immediately  cease,  will  at- 
tach under  the  former  clause,  and  not  be 
defeated  by  the  latter,  where  one  corner  of 
the  building  is  knocked  down  by  an  explo- 
sion in  a  neighboring  building,  and  fire 
immediately  appears  in  the  exposed  part, 
caused  either  by  the  flame  of  the  explosion 
or  by  fires  liberated  thereby  in  the  building 
insured.  Leonard  v.  Orient  Ins.  Co.  (C 
C  A.  7th  C)  706 


WD 


LrrEBRCT— Intoxicating  Liquor*. 


10.  Recovery  on  a  policy  insuring  against 
illness,  which  limits  liability  to  the  period 
when  insured  is  continuously  confined  to 
his  house  and  subject  to  the  personal  calls 
of  a  registered  physician  in  good  standing, 
is  not  defeated  by  the  fact  that  the  in- 
sured went  out  by  direction  of  his  physi- 
cian for  an  occasional  and  necessary  air- 
ing, if,  by  reason  of  the  illness,  he  was 
continuously  confined  to  the  house  the  larg- 
er portion  of  the  time.  Hoffman  ▼.  Michi- 
gan Home  A  Hospital  Asso.  (Mich.)       746 

Breaeh  of  conditio*. 

11.  All  policies,  whether  standard  or  not, 
are  covered  by  a  statute  declaring  that  no 
policy  of  fire  insurance  shall  be  declared 
void  by  the  insurer  for  breach  of  any  con- 
dition if  the  insurer  has  not  been  injured 
by  it  McGannon  v.  Michigan  Millers' 
Mut  F.  Ins.  Co.    (Mich.)  730 

12.  The  temporary  absence  of  a  compe- 
tent watchman  regularly  employed  for  a 
mill,  during  which  the  mill  is  destroyed 
by  fire,  will  not  avoid  a  policy  of  insur- 
ance on  the  property,  which  provides  that 
statements  in  the  application  shall  be  a 
part  of  the  contract,  although  in  the  ap- 
plication the  insured  agrees  to  keep  a 
watchman  oa  the  premises  at  such  times 
as  that  when  the  fire  occurs.  Id. 

Proofs  of  lose. 

13.  Failure  to  comply  with  the  reauire- 
ments  of  a  policy  insuring  against  illness, 
as  to  time  of  furnishing  proofs  of  disabil- 
ity and  as  to  allowing  time  for  investigat- 
ing the  claim,  will  not  defeat  an  action  on 
the  policy  when  liability  is  denied  because 
the  disease  is  not  covered  by  the  policy, 
and  insured  is  not  confined  to  the  house. 
Hoffman  v.  Michigan  Home  4  H.  Asso. 
(Mich.)  746 

Defeases. 

See  also  supra,  0,  10,  12,  13. 

14.  Suicide  will  not  defeat  recovery  up- 
on a  contract  of  life  insurance  not  procured 
by  the  insured  with  the  intention  of  com- 
mitting suicide,  unless  the  contract  so  pro- 
vides In  express  terms.  Oampbell  v.  Su- 
preme Conclave  I.  O.  H.  (N.  J.  Err.  &  App.) 

576 
Subrogation 

15.  The  recovery  for  loss  of  prospective 
earnings  awarded  because  of  injury  to  a 
vessel  by  collision  is  within  the  rule  enti- 
tling an  insurer  who  has  received  an  aband- 
onment Of  the  vessel  to  the  fund  recovered 
on  account  of  the  collision  from  the  ves- 
sel in  fault,  and  the  fact  that  the  insur- 
ance did  not  cover  the  full  value  of  the 
injured  vessel  will  not  require  the  insurer 
to  share  such  recovery  with  the  vessel  own- 
er. Mason  v.  Marine  Ins.  Co.  (C.  C.  A. 
6th  C.)  700 

Suit. 

16.  A  new  action  fs  not  brought  by  the 
substitution  of  plaintiff  as  administrator 
with  the  will  annexed  after  the  finding  and 
probate  of  the  will,  for  himself  as  simple 
administrator,  in  an  action  on  an  insur- 
ance policy,  so  as  to  give  the  insurer  the 
54L.R.  A. 


benefit  of  the  expiration  of  the  time  limited 
for  the  bringing  of  the  suit,  which  occurs 
before  the  substitution  is  made.  Fidelity  & 
C.  Co.  v.  Freeman  (C.  C.  A.  6th  C.)     680 

Notes  ahd  Briefs. 

See  also  Assumpsit;    Benevolent  Socie- 
ties; Damages;  Mandamus. 

Insurance;  who  are  legal  beneficiaries; 
relatives  or  persons  dependent;  next  of 
kin;  illegitimate  child;  what  constitutes 
dependency.  815 

Policy  on  own  life;  assignment  to  one 
having  no  insurable  interest;  wagering  pol- 
icy; rights  of  administrator  of  insured; 
fights  of  assignee.  339 

Insurable  interest  in  life  of  parent  or 
child  or  other  relative  by  blood: — (I.)  The 
rule  that  pecuniary  interest  is  necessary: 
(a)  its  origin  and  extent;  (6)  what  pe- 
cuniary interest  is  sufficient;  (II.)  the 
rule  that  close 'relationship  is  sufficient: 
(a)  origin,  general  statement  and  scope; 
(6)  application  to  interest  of  child  in  life 
of  parent;  (c)  application  to  interest  of 
parent  in  life  of  child;  (d)  application  to 
interest  in  lives  of  brothers  or  sisters;  (e) 
application  to  interest  in  lives  of  other 
relatives;  (III.)  consent  of  the  insured; 
(IV.)  conclusion.  225 

Action  of  company  dispensing  with  no- 
tice; airing  by  physician's  directions,  un- 
der policy  limited  as  to  time  continuously 
confined.  746 

Insurable  interest  of  receiver;  tracing 
property  into  proceeds;  rights  of  vendee 
of  property;  rights  of  creditors;  insurable 
interest  of  attachment  creditor;  of  owner 
of  equity  of  redemption.  348 

Extent  of  right  of  insured  to  damages 
from  wrongdoer;  rights  of  insured;  extent 
of  abandonment  to  insurer.  701 

Literal  performance  of  warranty; 
knowledge  of  truth  immaterial;  as  to 
watchman  on  premises;  temporary  ab- 
sence; avoiding  policy.  739 


See  Usury.    * 

UTTER  VElf  TIOIC. ' 

See  Action  ob  Suit,  5,  6. 

UCTOXICATIKG  LIQUORS. 

The  bond  to  be  executed  by  a  person 
making  application  for  a  license  to  sell  in- 
toxicating liquors,  in  accordance  with 
Minn.  Gen.  Stat.  1894,  $  2026,  is  one  of 
indemnity,  given  to  protect  the  state,  ai 
well  as  such  private  parties  as  are  au- 
thorized to  maintain  actions  under  the  pro- 
visions of  |  1002;  And  the  amount  there- 
of, fixed  by  statute  at  $2,000,  is  a  penalty, 
and  not  in  the  nature  of  liquidated  dama- 
ges, to  be  recovered  as  an  entire  sum  in 
case  any  of  the  conditions  of  the  bond  sre 
violated.    State  v.  Larson    (Minn.)       437 

Notes  and  Bbdetb. 

Intoxicating  liquors;  measure  of  dams* 


Ibrigation— Judicial  Sale, 


997 


gn  for  breach  of  bid  to  state;  penalty  or 
liquidated  damages.  487 

IRRIGATION. 

See  Injunction,  8;  Waters,  6-9. 

JUDGMENT. 

See  also  Accord  and  Satisfaction; 
Limitation  of  Actions,  5,  6; 
Pleading,  1,  2;  Subrogation. 

1.  In  an  action  against  a  railroad  com- 
pany and  its  conductor  for  an  injury  caused 
by  the  alleged  negligence  of  the  conductor 
a  Terdiot  in  favor  of  the  latter  will  pre 
elude  a  judgment  against  the  company. 
DoremuB  v.  Root  (Wash.)  649 

2.  The  action  of  the  trial  court  in  con- 
struing a  verdict  silent  as  to  one  of  two 
sued  jointly  for  injuries  caused  by  the 
alleged  negligence  of  one  acting  as  agent 
for  the  other,  as  a  verdict  in  his  favor, 
and  rendering  judgment  to  that  effect,  is, 
at  most,  error  rendering  the  judgment 
voidable  if  properly  attacked,  but  leaving 
it  conclusive  against  collateral  attack.    Id. 

3.  An  order  of  a  probate  court,  made 
without  authority  of  the  statute,  is  void. 
Andrus  v.  Blazzard    (Utah)  354 

4.  A  man's  heirs  at  law  cannot  maintain 
ft  suit  to  set  aside  a  fraudulent  divorce 
from  a  third  person  of  a  woman  whom  he 
afterwards  attempted  to  marry,  for  the 
purpose  of  defeating  her  claims  upon  his 
estate,  where  they  were  not  parties  to  the 
divorce  proceedings  and  haa  no  interest 
therein.    Tyler   v.   A  spin  wall    (Conn.)  758 

5.  One  cannot  defeat  liability  on  a  judg- 
ment entered  on  a  note  authorizing  an  at- 
torney to  confess  judgment,  which  he  signed 
without  reading,  on  the  ground  that  he  did 
not  know  that  it  contained  such  authority, 
in  the  absence  of  any  fraud,  misrepresen- 
tation, or  concealment  in  procuring  his 
signature.    Crim  v.  Orim  (Mo.)  502 

6.  A  judgment  against  a  nonresident,  en- 
tered on  a  note  containing  a  power  of  at- 
torney to  confess  judgment,  which  is  valid 
in  the  state  where  entered,  is  entitled  to 
full  faith  and  credit  in  other  states,  so  as 
to  support  an  action  to  enforce  the  judg- 
ment in  such  other  states.  Id. 

7.  That  a  judgment  for  alimony  in  a  di- 
vorce proceeding  is  subject  to  alteration 
from  time  to  time  by  the  court  which  ren- 
dered it,  as  may  seem  proper  upon  new 
facts  occurring  after  the  trial,  does  not 
prevent  its  being  a  final  decree  which  may 
be  enforced  in  the  courts  of  another  state. 
Trowbridge  v.  Spinning    (Wash.)  204 

Notes  and  Briefs. 

See  also  Bankruptcy. 

Judgment;  effect  of  foreign  judgment  on 
confession;  under  power  of  attorney;  va- 
lidity where  rendered;  fraud;  defendant 
not  served  and  not  appearing.  502 

Foreign;  faith  and  credit  to  be  given  to 
divorce  proceedings;  alterable  alimony  de- 
cree as  a  final  judgment.  205 
54  L.  R.  A. 


In  favor  of  employee  as  bar  to  recovery 
against  employer  for  employee's  act  or  de- 
fault:—  (I.)  The  general  rule;  (II.)  iden- 
tity or  privity  as  to  parties;  (III.)  iden- 
tity of  issues;  (IV.)  effect  of  action  be- 
yond or  without  authority;  (V.)  the  rule 
in  the  principal  case;    (VI.)   conclusion. 

649 

Who  may  sue  or  take  other  proceedings 
to  set  aside  judgments  against  other  par- 
ties:—  (I.)  Decrees  of  divorce;  (II.)  judg- 
ments on  confession;  (III.)  matters  of  ad- 
ministration, probate,  heirs,  guardian; 
(IV.)  assignment  for  creditors;  (V.)  gar- 
nishment; (VI.)  foreclosure  of  mortgage; 
(VII.)  judgments  against  partners; 
(VIII.)  judgments  against  corporations; 
(IX.)  for  death  of  party;  (X.)  for  usury; 
(XL)  application  by  surety  or  guarantor; 
(XII.)  application  by  party  claiming 
property  affected;  (XIII.)  application  by 
creditors  seeking  relief;  (XIV.)  applica- 
tion  by   other   persons;    (XV.)    summary. 

758 

Law  of  the  case;  material  changes  since 
prior  decision.  473 

Construction  of  decree.  455 

JUDICIAL  SALE. 

Intervention  by  Purchaser,  see  Action 

or  Sun,  C. 
Action  against  Purchaser,  see  Action 

or  Suit,  1,  2.  -  m***^1 

See  also  Limitation  of  Actions,  2; 

Set-Off  and  Counterclaim,  1. 

1.  A  section  of  a  railroad  cannot  be  sold 
under  a  jdecree  of  court,  separate  from  the 
franchises,  for  the  purpose  of  enforcing  a 
contractor's  lien.  Connor  v.  Tennessee  C. 
R.  Co.    (C.  C.  A.  6th  C.)  687 

2.  The  return  of  the  officer  selling  prop- 
erty under  execution,  that  it  sold  for  a  cer- 
tain sum,  is  not  conclusive  in  favor  of  the 
purchaser  that  the  price  was  paid.  Meher- 
in  v.  Ambrose  (Cal.)  272 

3.  Receipt  of  the  officer's  deed  is  not  a 
condition  to  liability  to  comply  with  a  bid 
at  execution  sale  by  one  who  haa  received 
the  officer's  certificate  of  sale.  Id. 

4.  That  the  property  had  been  sold  at 
a  former  execution  sale  under  another 
judgment  will  not  absolve  a  purchaser  at 
execution  sale  from  complying  with  his 
bid.  Id. 

5.  A  purchaser  at  execution  sale  cannot 
defeat  an  action  to  compel  him  to  comply 
with  his  bid,  on  the  ground  that  the  sale 
was  not  wholly  for  cash,  as  required  by 
statute.  Id. 

6.  A  suit  to  compel  a  purchaser  at  exe- 
cution sale  to  comply  with  his  bid  cannot 
be  defeated  because  the  statute,  upon  such 
failure,  requires  a  resale  of  the  property, 
making  the  purchaser  liable  for  the  costs 
and  deficiency,  where  he  induced  the  officer 
to  forego  that  course,  gave  his  check  for 
the  balance,  and  received  and  retained  a 
certificate  of  sale.  Id. 


Jurisdiction— Limitation  of  Actions. 


Notes  AND  BBIEF8. 

Judicial  sale;  validity,  other  than  for 
eaah;  taking  of  check;  who  may  maintain 
action  on  bond;  option  to  resell  rests  in  of- 
ficer. 273 

Sale  of  railroad  roadbed  separate  from 
franchise.  690 

JURISDICTION. 

See  Appeal  and  Ebbob,  4;  Courts,  1; 
Judgment,  3. 

LABORERS. 

See  Constitutional  Law,  Notes  and 


LABOR  UNIONS. 

Injunction  Restraining  Breach  of  Ap- 
prentice's Contract,  see  Injunc- 
tion, 2. 

Statutory  authority  to  workmen  to  form 
associations  for  mutual  aid,  and  to  refuse 
to  work  for  any  employer  under  certain 
conditions  without  being  subject  to  prose- 
cution for  conspiracy,  will  not  justify 
members  of  a  labor  union  in  enticing  em- 
ployees to  break  their  contracts  not  to  be- 
come members  of  such  unions  to  the  injury 
of  their  employer's  business.  Flaocue  ▼. 
Smith  (Pa.)  .     .   ,  640 


See  Attachment,  5.     '  Kj    •   • 

LANDLORD  AND  TENANT. 

\  See  also  Adverse  Possession,  1;  Es- 
s>.  -..  toppel,  Notes  and  Briefs;  Bpe- 
*" .  •*  *     CTPio  Performance,  1,  2.* 

•  A  stipulation  m  a  lease  of  a  farm  for  a 
term  of  years,  that  all  property  of  every 
name,  character,  and  description  belonging 
to  the  leasees  that  shall  be  on  said  prem- 
ises, or  brought  thereon  by  the  lessees  dur- 
ing the  term  of  the  lease,  shall  be  held  as 
security  for  the  payment  of  the  rents  until 
all  be  paid,  and  the  same  shall  be  and  re- 
main a  lien  upon  the  same  from  year  to 
year  until  payments  of  the  rents  for  the 
entire  term  have  been  fully  discharged  and 
paid,  is  ineffectual  to  create  a  lien,  legal  or 
equitable,  in  favor  of  the  lessor  for  rents 
due  and  in  arrears,  on  the  crops  grown 
thereafter  on  the  leased  premises,  and  oth- 
■er  property  not  in  esse  at  the  time,  and 
afterwards  brought  thereon  by  the  lessee. 
Brown  v.  Neilson  (Neb.)  328 


See  Food,  Notes  and  Briefs. 

LAW. 

Judicial  Notice,  see  Evidence,  1. 


See  Bankruptcy,  Notes  and  Briefs. 

LEGISLATURE. 

Determination   of   Public   Purpose   for 
Which       Tax       Authorized, 
Courts,  1. 
54  Tu  R.  A. 


LETT  AND  SEIZURE. 

Right  to  Possession  and  Rents  of  Prop* 
erty,  see  Attachment,  9. 

LIBEL  AND   SLANDER. 

See  also  Trial,  13. 

1.  Probable  cause  for  making  defamatory 
allegations  in  an  answer  to  a  cause  of  ac- 
tion does  not  exist  where  the  allegations 
are  such  as  could  n*t  constitute  a  defense 
if  true.    Grant  v.  Hayne  (La.)  930 

2.  Absence  of  malice  is  not  a  complete 
defense  against  a  demand  for  damages  by 
one  who  uselessly  charges  another  with 
having  failed  in  a  duly  or  with  having 
transgressed  the  law  in  a  manner  in  which 
he,  as  defendant  in  a  suit,  cannot  be  held 
to  have  been  particularly  concerned.      Id. 

3.  An  attack  on  the  character  or  repu- 
tation of  the  plaintiff  in  an  answer  to  his 
suit  for  commissions  on  subscriptions  ob- 
tained by  him,  by  alleging  that  his  reputa- 
tion in  the  community  was  so  bad  that  he 
could  not  procure  subscriptions,  and  that 
many  persons  failed  to  subscribe  because 
of  his  connection  with  the  enterprise,  is 
not  privileged  because  contained  in  a  plead- 
ing, since  his  right  to  commissions  on  the 
subscriptions,  if  any,  that  he  actually  did 
obtain,  could  not  be  affected  by  the  alleged 
fact  of  his  bad  reputation.  Id. 

Notes  and  Briefs. 

See  also  Damaoes;  Pleading. 

What  constitutes  libel ;  privileged  com- 
munications;  what  subject  to  newspaper 
criticism;  necessity  that  special  damages 
be  natural  and  proximate  consequence  of 
the  libel.  855 

What  is  libel;  necessity  of  malice  and 
want  of  probable  cause;  privileged  com- 
munications in  judicial  proceedings;  in 
pleadings;  inferring  malice  and  injury 
from  nature  and  falsity  of  words.  931 

LIENS. 

Intervention  by  Purchaser  of  Rail- 
road, see  Action  ob  Suit,  6. 

See  also  Attachment,  1-5,  7;  Judi- 
cial Sale,  1;  Landlord  and  Ten- 
ant. 

Notes  and  Briefs. 

Liens;  suit  for  enforcement  of  mechan- 
ics' lien,  proceeding  in  rem;  sale  of  part  of 
railroad  roadbed;  priority  of  liens;  work 
constructed  in  sections.  690 

LIMITATION  OF  ACTIONS. 

See  also  Adverse  Possession,  2;  In- 
surance,  16. 

1.  The  statute  of  limitations  runs  against 
a  right  of  action  to  recover  possession  of  a 
portion  of  a  railroad  right  of  way  in  ad- 
verse possession  of  a  third  person.  North- 
ern P.  R.  Co.  v.  Ely  (Wash.)  526 

2.  In  case  an  officer  selling  property  at 
an  execution  sale  takes  a  check  for  the  ex- 
cess of  the  bid  over  the  judgment,  the 
right  of  the  judgment  debtor  as  an  equita- 
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ble  assignee  to  enforce  payment  of  the  check 
is  governed  bv  the  statute  applicable  to  the 
limitation  of  actions  on  written  instru- 
ments, and  not  by  that  applicable  to  ac- 
tions not  founded  on  instruments  in  writ- 
ing.   Meherin  v.  Ambrose  (Cal.)  272 

3.  An  action  by  a  father  to  recover  dam- 
ages for  the  seduction  of  his  daughter  is 
barred  by  the  Georgia  statute  of  limita- 
tions, unless  for  an  injury  to  the  person 
and  brought  within  two  years  from  the 
time  the  right  of  action  accrued.  Hutcher- 
aon  v.  Burden  (Oa.)  811 

4.  The  statute  of  limitations  does  not  be- 
gin to  run  against  all  actions  for  injuries 
to  adjoining  property,  growing  out  of  the 
negligent  erection  by  a  municipality  of  a 
bulkhead  so  as  to  constitute  a  continuing 
nuisance,  at  the  time  of  its  completion,  but 
damages  may  be  recovered  for  injuries 
which  have  accrued  within  the  statutory 
period  before  the  commencement  of  the  ac- 
tion, although  more  than  the  statutory  pe- 
riod has  elapsed  since  the  completion  of  the 
work.    Doran  v.  Seattle   (Wash.)  532 

5.  A  personal  judgment  upon  any  cause 
of  action  merges  and  ends  that  cause  of  ac- 
tion, so  that  thereafter  the  statute  of  limi- 
tations runs  against  the  judgment.  Hogg 
▼.  Hartley  (W.  Va.)  215 

6.  The  time  of  the  residence  abroad  of 
one  who  was  a  resident  of  the  state  when 
the  cause  of  action  arose,  but  who  departs 
from  it  before  the  entry  of  a  personal  judg- 
ment against  him,  will  not  excuse  the  judg- 
ment from  the  statute  of  limitations,  un- 
der a  provision  that  the  time  of  obstruct- 
ing the  prosecution  of  the  right  by  a  de- 
parture from  the  state  shall  not  be  com- 
puted. Id. 

7.  Removal  from  the  state  and  residence 
abroad  before  the  birth  of  a  cause  of  action 
or  the  accrual  of  a  right  of  action  against 
the  person  will  not  save  the  cause  of  ac- 
tion from  the  statute  of  limitations.      Id. 

8.  One  who  departs  from  the  state  and 
resides  abroad  before  any  cause  of  action 
against  him  has  arisen  will  not  thereby 
save  a  subsequently  accruing  action  from 
the  statute  oi  limitations,  under  a  provi- 
sion that  obstructing  the  prosecution  of  a 
right  of  action  by  departure  from  the  state 
will  prevent  the  time  of  such  obstruction 
from  being  computed.  Id. 

Notes  and  Brixfs. 

Limitation  of  actions;  as  to  continuing 
trespass  or  nuisance.  533 

Statute  of  repose;  bar  not  dependent  on 
presumption  or  prescription.  528 

Deduction  of  absence  from  state;  con- 
struction of  statutes  as  to;  obstruction  to 
prosecution  of  suit.  215 

LODGING  HOUSES. 

See  Constitutional  Law,  10. 

XOG8. 

See  Waters,  10,  13. 
44  L.  R.  A. 


See  Municipal  Corporations,  L 


See  Nuisances,  1. 

MANDAMUS. 

Notes  and  Briefs. 

Mandamus;  remedy  for  illegal  action  of 
benevolent  society  in  expelling  member.  607 

MASTER  AND  SERVANT. 

Statute   Making   Railroad    Liable    for 
Fellow    Servant's    Negligence, 
Constitutional  Law,  12. 

Doctrine      of      Fellow     Service, 
Courts,  4. 

Consideration  for  Release,  see  Evi- 
dence, 10. 

Evidence  as  to  Successful  Working  of 
Similar  Device,  see  Evidence,  23. 

Restraining  Breach  of  Contract  at  In- 
stance of  Third  Person,  see  In- 
junction, 2. 

See  also  Labor  Unions;  Negligence, 
6;  Pleading,  6;  Trial,  15. 

1.  One  who  hires  a  gang  of  workmen  and 
furnishes  them  to  a  third  person,  together 
with  a  time  keeper,  who  is  to  impart  to 
them  the  latter's  orders  as  to  the  time  and 
place  to  work,  will  not  be  liable  for  tree- 
passes  committed  by  them  in  cutting  tim- 
ber upon  a  stranger's  land  under  direction 
of  such  third  person,  although  he  is  to  pay 
the  wages  and  has  power  to  discharge  the 
men,  where  he  is  ignorant  of  the  trespass, 
is  not  interested  in  the  work  except  as  se- 
curity for  his  advances,  and  has  no  voice 
in  directing  the  laborers  when  or  where  to 
work,    Swackhamer  v.  Johnson    (Or.)  625 

Rules  and  regulations. 

2.  A  railroad  company  is  guilty  of  neg- 
ligence in  failing  to  provide  suitable  rules 
and  regulations  for  the  control  and  opera- 
tion of  hand  cars  used  by  bridge  gangs  in 
going  to  and  from  a  station  to  places 
where  they  are  engaged  in  the  repair  and 
reconstruction  of  bridges.  Wallin  v.  East- 
ern R.  Co.  (Minn.)  481 

Wandas;. 

3.  It  is  the  duty  of  an  electric  company 
to  warn  of  the  danger  an  employee  who  is 
hired  to  dig  holes,  repair  poles,  and  to  do 
other  work  on  the  ground,  and  who  to  its 
knowledge  is  unacquainted  with  the  dan- 
gerous character  of  the  work  of  a  lineman, 
upon  ordering  him  to  ascend  a  pole  and 
scrape  a  wire,  and  it  cannot  relieve  itself 
from  liability  for  injuries  caused  by  non- 
compliance with  such  duty  by  delegating 
its  performance  to  a  foreman  who  is  in  a 
general  sense  a  fellow  servant  of  the  per- 
son injured.  Tedford  v.  Los  Angeles  Elec- 
tric Co.  (Cal.)  85 

Safe  plaee  and  appliances. 

4.  One  engaged  in  constructing  a  bridge 
owes  to  his  employees  the  duty  of  furnish- 
ing material  for  the  temporary  structure, 
which  is  reasonably  sufficient  to  bear  the 
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weight  to  which  it  will  be  subjected;  and 
for  that  purpose  he  is  required  to  make 
proper  inspection  of  the  material  fur- 
nished, to  ascertain  its  soundness.  Lafay- 
ette Bridge  Co.  v.  Olsen  (CCA.  7th  C) 

33 

5.  The  duty  owing  by  one  engaged  in 
constructing  a  bridge,  to  his  employees,  of 
inspecting  the  material  furnished  for  the 
temporary  structure  to  see  that  it  is  rea- 
sonably sufficient  for  its  intended  use,  is 
not  performed  by  directions  to  the  work- 
men to  pick  out  the  best  of  mingled  suita- 
ble and  unsuitable  material  furnished.  Id. 

G.  A  shed  of  a  third  person  under  which 
a  railroad  company  runs  a  spur  track  is 
within  the  rule  that  the  working  place  fur- 
nished by  the  master  must  be  reasonably 
safe,  to  the  extent  that  the  company  is 
bound  to  see  that  the  roof  does  not  fall  up- 
on brakemen  who  are  required  to  go  there 
for  cars.  Doyle  y.  Toledo,  S.  &  M.  R.  Co. 
(Mich.)  461 

7.  The  master's  liability  for  injury  to  a 
servant  by  a  defective  tool  furnished  for 
his  use  is  not  defeated  by  the  fact  that  the 
defective  condition  waa  known  to  a  fellow 
servant  who  procured  the  tool  for  use  by 
himself  and  the  injured  one,  and  who  was 
therefore  negligent  with  regard  to  such 
use.    Noble  v.  Bessemer  S.  S.  Co.  (Mich.) 

456 

Assumption  of  risk. 

8.  A  servant  employed  In  deepening  a 
canal  assumes  the  risk  of  the  fall  of  stand- 
ing trees,  in  complying  with  the  request  of 
his  foreman  to  assist  in  extinguishing  a  fire 
spreading  through  swamp  and  underbrush 
towards  property  of  the  employer  on  the 
canal  bank,  the  danger  of  which  is  as  ob- 
vious to  him  as  to  any  other  person  en- 
gaged in  saving  the  property.  Maltbie  v. 
Belden    (N.  Y.)  52 

9.  A  minor  employed  as  a  servant  as- 
sumes, to  the  same  extent  as  an  adult,  the 
ordinary  dangers  and  risks  of  his  employ- 
ment which  he  actually  knows  and  appre- 
ciates, and  those  that  are  so  apparent  and 
open  that  one  of  his  age,  experience,  and 
capacity  would,  in  tbe  exercise  of  ordinary 
care,  know  and  appreciate  them.  Cudahy 
Packing  Co.  v.  Marcan   (C.  C.  A.  8th  C.) 

258 

10.  A  minor  who  for  four  weeks  has  been 
working  upon  a  block  14  inches  square  and 
5  inches  in  thickness,  placed  upon  a  wet, 
greasy,  and  slippery  floor  by  himself,  as- 
sumes the  risk  and  danger  of  the  slipping 
of  the  block  upon  the  greasy  floor,  by  means 
of  which  his  hand  is  involuntarily  thrown 
into  the  cylinders  of  a  chopping  machine. 

Id. 

Liability  to  third  person* 

See  also  Carriers. 

11.  A  railroad  company  is  not  liable  for 
damages  resulting  from  an  assault  and  bat- 
tery inflicted  by  its  station  agent  and  an- 
other upon  a  third  person,  when  it  appears 
that  the  difficulty  which  gave  rise  to  the 
beating  arose  out  of  a  personal  quarrel, 
64  L.  R.  A. 


and  that  the  agent,  so  far  as  related  to  his 
participation  therein,  was  acting  upon  his 
individual  responsibility,  and  not  within 
the  scope  of  the  business  of  his  agency  as 
an  employee  of  the  company.  Lynch  v. 
Florida,  C  &  P.  R.  Co.  (Ga.)  810 

Fellow  servants  or  vice  principal. 
See  also  supra,  3,  7. 

12.  A  foreman  and  servant  engaged  in 
deepening  a  canal  are  fellow  servants  in 
attempting  to  extinguish  a  fire  spreading 
over  adjacent  land  towards  property  of  the 
master  on  the  canal  bank,  so  that  the  mas- 
ter is  not  liable  for  injuries  to  the  servant 
from  the  negligence  of  the  foreman  in  fail- 
ing, to  warn  him  of  the  impending  fall  of 
burning  trees.    Maltbie  v.  Belden   (N.  Y.) 

52 

13.  A  foreman  of  water  supply  of  a  rail- 
road, whose  duty  requires  him  to  be  carried 
from  place  to  place  along  the  road  to  super- 
vise water  tanks  and  pumping  machinery, 
is,  when  riding  on  a  detached  engine  to  a 
place  where  machinery  needs  repairs,  a  fel- 
low servant  of  the  engineer  in  charge  of 
the  engine  carrying  him,  within  the  rule 
exempting  the  employer  from  liability  for 
injuries  negligently  inflicted  upon  an  em- 
ployee by  his  fellow  servant.  Louisville  & 
N.  ft  Co.  v.  Stuber  (C.  C  A.  6th  C.)       696 

14.  Members  of  a  bridge  gang  at  work  in 
repairing  and  reconstructing  railroad 
bridges  are  employees  of  the  railroad  com- 
pany and  engaged  in  their  duties  as  such, 
within  the  meaning  of  Wis.  Laws  1893, 
chap.  220,  entitling  them  to  recover  for 
damages  caused  by  negligence  of  fellow 
servants,  while  riding  on  hand  cars  going  to 
and  from  their  work,  when  as  a  part  of 
their  contract  it  is  the  business  of  the  rail- 
road company  to  transport  them  by  regular 
trains  to  the  nearest  station  and  from  there 
to  the  pfooe  of  their  work  by  hand  cars. 
Wallin  v.  Eastern  R.  Co.   (Minn.)  481 

15.  A  section  foreman  in  charge  of  a 
crew  on  a  hand  car,  with  power  to  deter- 
mine where  the  car  should  be  stopped,  is 
not,  in  the  act  of  applying  the  brakes,  a 
fellow  servant  of  one  of  the  crew,  so  as  to 
relieve  the  railroad  company  from  liability 
for  injuries  to  the  latter  by  his  negligent 
application  of  the  brakes.  Illinois  C  R. 
Co.  v.  Josey  (Ky.)  78 

16.  A  foreman  authorized  to  purchase,  in- 
spect, and  direct  the  use  of  lumber  for  the 
temporary  structure  of  a  bridge  which  his 
employer  is  engaged  in  constructing  repre- 
sents the  master  in  respect  to  the  duty 
of-  inspecting  to  ascertain  if  the  lumber 
used  is  reasonably  suitable  for  the  purpose 
intended,  so  as  to  render  the  master  liable 
for  injuries  to  other  employees  due  to  fail- 
ure to  perform  that  duty.  Lafayette 
Bridge  Co.  v.  Olsen  (C.  C.  A.  7th  C.)       33 

17.  One  operating  a  body  maker  in  a  can 
manufactory,  having  authority  to  direct 
the  actions  of  the  machine  tender,  and 
therefore  representing  the  master  in  direct- 
ing the  tender  to  remove  a  can  body  which 
has  caught  in  the  machine,  does  not,  by 
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reason  of  the  fact  that  it  is  his  duty  to 
start  the  machinery  with  his  own  hand, 
become  the  fellow  servant  of  the  tender  in 
so  doing,  so  as  to  relieve  the  master  from 
liability  for  injuries  to  the  tender  caused 
by  his  starting  the  machinery  before  the 
tender  has  withdrawn  his  hand  from  with- 
in it    Norton  Bros.  v.  Nadebok  (111.)   842 

18.  A  master  is  not  liable  for  injury  to 
an  employee  by  reason  of  failure  of  his 
foreman  to  keep  cleaned  and  oiled  an  auto- 
matic stop  designed  to  prevent  the  trolley 
from  running  off  the  end  of  the  track  of  a 
traveler  used  to  convey  metal  plates  from 
one  place  to  another  in  the  shop,  because 
of  which  the  stop  fails  to  work  and  the 
trolley  falls  upon  the  employee.  Quigley 
▼.  Levering  (N.  Y.)  62 

19.  It  is  negligence  for  a  section  fore- 
man in  charge  of  a  crew  on  a  hand  car  to 
Apply  the  brakes  when  the  car  is  running 
at  a  high  rate  of  speed,  and  he  sees  a  mem- 
ber of  the  crew  standing  without  support, 
so  that  suddenly  checking  the  speed  of  the 
car  will  be  likely  to  throw  him  off  from  it. 
Illinois  G.  R.  Go.  v.  Josey  (Ky.)  78 

20.  One  in  charge  of  a  locomotive  engine 
is  .negligent  in  running  it  at  20  miles  an 
hour  without  warning  past  a  place  where 
he  knows  it  is  the  duty  of  an  employee  to 
cross  the  track  to  receive  the  report  of  a 
train  then  passing,  and  whose  view  along 
the  track  is  obstructed  by  posts  and  weeds. 
Indianapolis  Union  R.  Co.  v.  Houlihan 
(Ind.)  787 

21.  That  an  injury  was  caused,  by  the 
negligent  use  of  an  engine  by  a  servant 
in  charge  thereof,  to  another  servant  of 
the  same  corporation,  both  being  at  the 
time  in  the  line  of  duty  as  employees,  is 
sufficient  to  render  the  employer  liable  un- 
der a  statute  imposing  liability  where  in- 
jury is  caused  by  the  negligence  of  any  per- 
son in  the  service  of  such  corporation  who 
has  been  given  charge  of  any  engine,  or 
where  such  injury  is  caused  by  the  negli- 
gence of  any  servant  acting  in  the  place 
of  the  corporation  in  that  behalf,  and  the 
person  injured  is  obeying  at  the  time  of 
such  injury  the  order  of  some  superior 
having  authority  to  direct,  without  show- 
ing that  the  negligent  servant  represented 
the  employer,  or  that  the  injured  one  was 
obeying  the  order  of  a  superior.  Id. 

22.  The  negligence  of  a  fellow  servant  is 
the  cause  of  injury  to  an  employee  by 
the  fall  of  the  trolley  from  the  traveler 
used  for  conveying  metal  plates  across  the 
shop,  where,  in  disregard  of  orders,  he  pulls 
the  trolley  towards  the  end  of  the  track 
without  looking  to  see  whether  or  not  the 
stop  designed  to  prevent  it  from  running 
off  the  end  is  working, — and  not  the  fail- 
ure of  the  stop  to  work.  Quigley  v.  Lev- 
ering   (N.   Y.)  62 

Notes  and  Briefs. 

See  also  Apprentices;  Corporations;  In- 
junction; Judgment. 

Master  and  servant;  duty  as  to  safe 
54  L.  R.  A. 


place  to  work;  protection  of  employees; 
delegation  of  duty;  employee's  right  to 
presume  performance  of  duty;  assumption 
of  risk;   by  minor;   obvious  danger.       259 

Assumption  of  risk;   obvious  perils.     53 

Defective  premises  of  another  used  by 
master;  contributory  negligence;  obvious 
danger;  assumption  of  risk.  461 

Defective  tools;  negligence  of  fellow  serv- 
ant; assumption  of  risk.  456 

Failure  to  establish  rules  for  protection 
of  servants  as  negligence;  defective  tools; 
proximate  cause  of  injury.  481 

Obvious  risk;  defective  ways;  negligence 
of  fellow  servant;  contributory  negligence; 
duty  to  furnish  employees  medical  attend- 
ance. 789 

Injury  to  railroad  employee  during 
transportation    in    course   of   employment, 

697 

Vice  principalship  as  determined  with 
reference  to  the  character  of  the  act  which 
caused  the  injury: — (I.)  Introductory; 
(II.)  master  liable  for  any  negligence 
which  involves  the  breach  of  one  of  his  per- 
sonal duties:  (a)  generally;  (o)  various 
forms  in  which  the  master's  responsibility 
is  stated;  (o)  subsidiary  consequences  de- 
duced from  the  general  principle;  (d)  ra- 
tionale of  the  doctrine  of  nondelegable  du- 
ties; (e)  master  sometimes  liable  both  on 
account  of  the  character  of  the  negligent 
act  and  the  official  position  of  the  negligent 
servant;  (f)  doctrine  of  nondelegable  du- 
ties applicable  to  artificial  persons;  (g) 
servants  of  contractors,  when  precluded 
from  availing  themselves  of  the  doctrine 
in  actions  against  their  masters;  (h)  dele- 
gation of  personal  duties  to  an  independent 
contractor,  effect  of;  (t)  same  subject  con- 
tinued: opposing  doctrines  discussed;  (;') 
Massachusetts  doctrine  not  identical  with 
that  of  other  states;  (k)  servants  may  act 
in  a  dual  capacity;  (I)  pleading;  (m)  bur- 
den of  proof;  (n)  propriety  of  instructions; 
(o)  functions  of  court  and  jury;  (III.) 
what  duties  are  deemed  to  be  nondelegable: 
(a)  duties  imposed  by  statute;  (b)  duty 
to  see  that  the  unintelligent  instrumentali- 
ties of  the  work  are  reasonably  safe;  gener- 
al rule  stated;  (o)  duty  to  see  that  the 
unintelligent  instrumentalities  of  the  work, 
as  originally  supplied,  satisfy  the  legal 
standard  of  safety;  (d)  duty  to  see  that 
the  unintelligent  instrumentalities  are 
maintained  in  a  suitable  condition  for  the 
work  to  be  done;  (e)  difference  between 
the  extent  of  a  master's  responsibility  for 
original  supply  and  subsequent  mainte- 
nance; (f)  duty  to  see  that  worn-out  or 
otherwise  defective  parts  of  instrumentali- 
ties are  replaced  by  suitable  substitutes; 
(g)  duty  to  furnish  proper  medical  treat- 
ment to  sick  or  injured  servants;  (h)  duty 
to  hire  suitable  servants;  (t)  duty  to  em- 
ploy servants  sufficient  in  number  for  the 
work  in  hand;  (/)  duty  to  frame  rules  and 
regulations  for  the  conduct  of  the  business; 
ik)  duty  to  bring  regulations  to  the  knowl- 
edge of  employees;    (J)   duty  to  carry  out 
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regulationst  how  far  absolute;  generally; 
(m)  duty  to  carry  out  regulations  with  re- 
spect to  the  movements  of  trains;  (n)  duty 
to  impart  information  as  to  permanent  dan- 
gers normally  incident  to  the  work  at  the 
time  it  is  entered  upon;  (o)  duty  to  im- 
part information  as  to  permanent  danger* 
superadded  to  the  environment  after  the 
work  has  begun;  (p)  duty  to  warn  as  to 
dangers  of  the  transitory  class  occasionally 
supervening  during  the  progress  of  the 
work;  (?)  duty  to  inspect  instrumentali- 
ties; generally;  (r)  duty  to  inspect  instru- 
mentalities at  the  time  they  are  first 
brought  into  use;  (s)-duty  to  inspect  in- 
strumentalities during  the  time  they  are 
kept  in  use;  (t)  duty  to  inspect  instrumen- 
talities belonging  to  another  person,  but 
temporarily  used  by  the  master;  (IV.)  non- 
liability of  the  master  for  negligence  of  co- 
servants  in  respect  to  the  details  of  the 
work:  (a)  generally;  (o)  supervision  of 
details  not  a  master's  duty;  (c)  merely 
transitory  perils;  master  not  bound  to  pro- 
tect the  servant  against;  (<*)  dangers 
caused  by  the  progress  of  the  work;  master 
not  bound  to  protect  servant  against;  (e) 
preparation  or  care  of  instrumentalities; 
master  not  responsible  for,  where  these 
functions  are  a  part  of  the  work  to  be 
done;  if)  negligent  use  of  safe  appliances 
by  fellow  servant;  master  not  responsible 
for;  {g)  rationale  of  doctrine  exempting 
master  from  liability  for  negligence  in  car- 
rying out  the  details  of  the  work;  (h) 
pleading;  (t)  instructions;  (/)  functions 
of  court  and  jury  in  passing  upon  evi- 
dence; (k)  explanation  of  classification 
of  the  cases  cited  in  the  ensuing  sections; 
(V.)  negligence  of  coservant  involving 
merely  the  use  of  the  instrumentalities; 
master  not  responsible  for:  (a)  orders 
respecting  the  use  of  the  instrumentalities; 

(b)  choice  of  particular  methods  of  work; 

(c)  disposition  of  the  force  of  employees 
available  for  the  work  in  hand;  {d)  as- 
signing servants  to  work  for  which  they  are 
unfitted;  (e)  negligence  in  sending  serv- 
ants into  abnormally  dangerous  places 
without  warning;  {f)  failing  to  warn  serv- 
ants as  to  dangers  arising  from  the  execu- 
tion of  the  details  of  the  work;  (g)  absence 
from  the  post  of  duty;  (h)  selecting  an  im- 
perfect appliance  from  the  stock  available; 

(t)  failing  to  use  the  instrumentalities 
furnished  by  the  master;  (/)  negligence  in 
failing  to  discard  a  defective  for  a  suitable 
instrumentality;  (k)  using  instrumentali- 
ties in  a  manner  not  contemplated  nor  au- 
thorized by  the  master;  (1)  giving  of  sig- 
nals; (m)  negligence  in  carrying  out  the 
express  orders  or  regulations  of  the  mas- 
ter; (n)  failure  to  give  instructions;  (o) 
negligence  in  manipulation  of  the  instru- 
mentalities during  the  progress  of  the 
work;  (p)  negligence  in  the  transmission 
of  the  master's  orders  to  other  servants; 

(VI.)  negligence  of  coservant  in  respect  to 
the  preparation  or  structural  modification 
of  instrumentalities  or  their  parts;  when 
not  imputed  to  the  master:  (a)  introduc- 
tory; (ft)  negligence  which  produces  struc- 
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tural  unsafety  of  a  temporary  character; 
(o)  negligence  in  failing  to  adjust  or  se- 
cure instrumentalities  or  their  parts  while 
in  use;  (d)  negligence  in  the  preparation 
of  temporary  structures  or  other  instru- 
mentalities as  a  part  of  the  work;  general 
rule;  (e)  rationale  and  limits  of  a  master's 
exemption  from  liability  for  the  adjust- 
ment or  preparation  of  instrumentalities; 
if)  special  circumstances  not  affecting  the 
extent  of  the  master's'  liability;  (g)  when 
the  delinquency  is  deemed  not  to  be  in  re- 
spect to  the  details  of  the  work;  (VII.) 
negligence  of  coservants  whose  duty  it  is 
to  Keep  the  instrumentalities  in  proper  con- 
dition; when  not  imputed  to  the  master: 
(o)  theory  that  a  master  is  never  liable 
for  negligence  in  regard  to  inspection  and 
repairs;  (6)  theory  that  the  liability  of 
the  master  depends  on  the  subject-matter 
of  the  inspection  or  repairs  neglected;  (e) 
master  liable  where  the  delinquent  servant 
was  engaged  in  a  different  class  of  work; 
(d)  negligence  in  failing  to  replace  an  un- 
sound by  a  sound  appliance,  when  master 
not  liable  for;  (e)  all  employees  engaged 
in  repairing  regarded  as  coservants  of  each 
other;  (VIII.)  doctrine  as  to  the  details 
of  work  not  a  protection  to  the  master 
when  his  own  negligence  or  that  of  a  vice 
principal  was  an  efficient  cause  of  the  in- 
jury: (a)  master  liable  where  he  or  his 
vice  principal  directed  the  details  of  the 
work;  (ft)  master  liable  where  his  own 
negligence  intervenes  as  a  proximate  cause 
between  a  delinquent  coservant's  negligence 
and  the  injury;  (e)  master  liable  where 
his  own  antecedent  negligence  and  a  subse- 
quent delinquency  of  a  coservant  are  both 
efficient  causes  of  the  injury;  {d)  illustra- 
tive cases  as  to  concurrent  negligence;  (e) 
master's  liability  determined  with  reference 
to  the  question  whether  the  coservant's  de- 
linquency did  or  did  not  break  the  chain  of 
causation:  (1)  no  break  in  the  chain  of 
causation;  (2)  chain  of  causation  deemed 
to  have  been  broken:  (a)  legal  cause  of  the 
injury  held  not  to  be  an  official  act  of  neg- 
ligence on  the  part  of  a  vice  principal;  (ft) 
defects  in  structures  or  other  dangers  of 
the  place  of  work;  (c)  defects  in  machin- 
ery; (d)  unfitness  of  the  delinquent  coserv- 
ant; (e)  inadequate  number  of  servants; 
if)  defective  regulations.  33 


De  minima s  non  curat  lex.  Delisle  v. 
Bourriague   (La.)  421 

Expressio  unius  exclusio  alterius.  New- 
ton v.  The  Carrie  L.  Tyler  (CCA.  4th 
C)  '  236 

MECHANICS. 

See  Constitutional  Law,  Notes  anb 
Briefs. 


MEMORANDA. 

See  Forgery,  Notes  and 

MENTAL  ANGUISH. 

See  Telegraphs,  £. 
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MILITARY  BOARDS. 

See   Certiorari,   Coubts,   Notes   and 
Bbiefs. 

MISDEMEANOR. 

See  Municipal  Corporations,  1. 


See  Contracts,  11. 


MONXT  HAD  AND  RECEIVED. 

See  Assumpsit,  Notes  and  Briefs. 

MORTGAGE. 

Of  Ward's  Estate,  see  Guardian  and 

Ward,  2. 
See  also  New  Trial,  1. 

1.  A  power  of  sale  inserted  in  a  real-es- 
tate mortgage  is  a  power  coupled  with  an 
interest,  and  is  not  revoked  or  suspended 
toy  the  death  of  the  mortgagor.  Grandin  v. 
Emmons  (N.  D.)  610 

2.  Advantage  of  a  clause  in  a  mortgage 
•covering  several  parcels  of  land,  by  which 
Any  parcel  may  be  released  upon  payment 
■of  a  certain  sum,  cannot  be  taken  after 
foreclosure  of  the  mortgage,  by  a  purchaser 
of  a  parcel  who  has  unsuccessfully  sought 
to  cast  the  whole  burden  of  the  mortgage 
upon  subsequent  purchasers  of  the  remain- 
ing parcels  who  purchased  before  the  prior 
conveyance  was  recorded.  Gray  v.  H.  M. 
Loud*&  Sons  Lumber  Co.  (Mich.)  731 

3.  One  obtaining  a  contract  which  he 
fails  to  record,  for  the  conveyance  of  a 
parcel  of  a  tract  of  land  the  whole  of 
which  is  subsequently  mortgaged,  cannot 
cast  the  burden  of  the  mortgage  upon  sub- 
sequent purchasers  of  the  remainder  of  the 
tract,  who  have  no  notice  of  his  rights,  he 
not  having  taken  possession  so  as  to  charge 
the  subsequent  purchaser  with  constructive 
notice.  Id. 

4.  A  purchaser  of  mortgaged  property 
-cannot  take  advantage  of  usury  in  the 
mortgage  contract.  Id. 

Notes  and  Briefs. 

See  also  Judgment. 

Mortgage;  order  of  alienation  as  affect- 
ing sale  to  satisfy;  acts  of  grantee  as  af- 
fecting relative  liabilities  of  grantees.  732 

Defense  of  duress  or  undue  influence;  ef- 
fect of  foreclosure  by  advertisement  against 
minors  or  heirs  of  mortgagor;  redemption 
by  heirs  of  mortgagor's  wife.  611 

JftlXHICIPAI,       CORPORATIONS. 

Liability  for  Injury  to  Child  in  Street, 
see  Highways,  2,  3. 

Requirement,  in  Construction  Con- 
tract, of  Maintenance  and  Repair 
of  Highways,  see  Public  Improve- 
ments. 

See  also  Burial;  Eminent  Domain; 
Nuisances,  2,  4;  Waters,  12. 

1.  A  municipal  corporation  may  make 
the  mere  possession  of  a  lottery  ticket  a 
misdemeanor,  where  by  the  Constitution  it 
54LR.A. 


has  power  to  make  and  enforce  such  police 
and  other  regulations  as  are  not  in  conflict 
with  general  laws,  and  the  suppression  of 
lotteries  is  part  of  the  public  policy  of  the 
state  as  evidenced  by  its  penal  laws.  Ex 
parte  McClain   (Cal.)  779 

2.  Under  statutory  authority  to  prevent 
the  running  at  large  of  dogs,  a  municipal 
corporation  may  exact  a  fee  of  $1.50  for  the 
privilege  of  keeping  a  doe,  and  in  case  of 
its  nonpayment  impose  a  fine  upon  the  own- 
er and  provide  for  the  killing  of  the  dog. 
Gibson  v.  Harrison  (Ark.)  268 

3.  An  ordinance  providing  that  no  vehi- 
cle which,  together  with  its  load,  weighs 
more  than  2,000  pounds,  and  which  is  in 
use  for  carrying  goods,  merchandise,  build- 
ing material,  manure,  dirt,  earth,  or  other 
article  or  commodity,  and  which  has  tires 
less  than  6  inches  in  width,  shall  pass  or 
enter  upon  any  park  or  parkway,  is  void  as 
applicable  to  a  parkway,  because  unreason- 
able, and  in  its  effect  prohibitive  of  traffic 
thus  classified.    State  v.  Rohart    (Minn.) 

947 

4.  Failure  of  a  municipality  to  attempt 
to  enforce  its  ordinance  limiting  the  speed 
at  which  bicycles  may  be  ridden  on  its 
streets  will  render  it  liable,  for  injuries  to 
a  pedestrian  knocked  down  by  a  bicycle 
which  is  being  ridden  at  an  immoderate 
rate  of  speed.  Hagerstown  v.  Kioto 
(Md.)  940 

Notes  and  Briefs. 

Exemption   of   Officer's   Salary,   see  Offi- 
cers. 
See  also  Highway*. 

Municipal  corporations;  power  to  sub- 
scribe for  or  deaf  in  stock  of  private  corpo- 
ration; bonds  in  aid  of  private  enterprise; 
validity  of  statutes  authorizing;  what  busi- 
ness public.  243 

Power  to  declare  burials  within,  nui- 
sances; power  to  exclude  slaughterhouse; 
burials,  etc.;    reasonableness  of  ordinance. 

637 

Taxation  by;  no  inherent  power;  limited 
to  legislative  grant;  on  dogs.  269 

NEGLIGENCE. 

Judgment  for  Conductor  Precluding 
Recovery  against  Railroad,  see 
Judgment,  1. 

See  also  Animals;  Carriers;  Death; 
Druggists;  Judgment,  2;  Master 
and  Servant;  Pleading,  5,  7; 
Proximate  Cause,  2;  Railroads; 
Street  Railways;  Trial,  9,  10. 

1.  One  who  by  negligence  puts  another 
under  a  reasonable  apprehension  of  personal 
physical  injury,  and,  in  a  reasonable  effort 
to  escape,  the  latter  sustains  physical  in- 
jury, is  subject  to  a  right  of  action  for  the 
physical  injury  and  the  mental  disorder 
naturally  incident  to  its  occurrence.  Tat- 
tle v.  Atlantic  Oity  R.  Co.  (N.  J.  Err.  & 
App.)  582 

2.  A  woman,  seeing  a  car  which  had 
been  derailed  while  a  flying  drill  was  being 
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made  coming  out  of  the  limits  of  a  freight 
yard  and  aeroee  a  public  street  at  great 
speed  towards  the  place  where  she  was 
standing,  is  entitled  to  recover  damages  for 
an  injury  which  she  sustained  by  falling 
as  in  fright  she  ran  for  safety.  Id. 

3.  Negligence,  to  be  actionable,  must  re- 
sult in  damage  to  someone,  which  result, 
in  the  absence  of  wantonness  or  malo  ant- 
mo,  might  have  been  reasonably  foreseen  by 
a  man  of  ordinary  intelligence  and  pru- 
dence, and  be  the  probable  result  of  the  in- 
itial  act.    Cleghorn  v.   Thompson    (Kan.) 

402 

4.  A  person  guilty  of  negligence  should 
be  held  responsible  for  all  the  consequences 
which  a  prudent  and  experienced  person  ful- 
ly acquainted  with  all  the  circumstances 
which  in  fact  existed,  whether  they  could 
have  been  ascertained  by  reasonable  dili- 
gence or  not,  would  at  the  time  of  the  negli- 
gent act  have  thought  reasonably  possible 
to  follow  if  they  had  occurred  to  his  mind. 
Wallin  v.  Eastern  R.  Go.   (Minn.)  481 

5.  One  who  beats  a  horse  in  violation  of 
the  statute  for  the  prevention  of  cruelty  to 
animals  cannot  escape  liability  for  an  in- 
jury caused  by  a  blow  falling  on  a  by- 
stander, on  the  ground  that  he  used  reason- 
able care  to  avoid  the  accident,  which  was 
caused  by  the  shying  of  the  horse  and  the 
slipping  of  his  own  foot,  and  that  such  re- 
sult of  his  acts  was  not  anticipated.  Os- 
borne v.  Van  Dyke  (Iowa)  367 

6.  The  accidental  shooting  of  a  man  up- 
on a  highway  by  an  employee  in  %  slaugh- 
terhouse, who  was  shooting  at  dogs  that  had 
caused  annoyance  and  trouble  about  the 
place,  and  who  had  been  instructed  to  kill 
the  dogs  if  they  returned,  does  not  render 
either  employer  or  employee  liable,  where 
the  shooting  of  the  man  was  entirely  acci- 
dental and  was  due  to  the  deflection  of  the 
course  of  the  bullet  in  some  manner,  except 
for  which  it  could  never  have  reached  the 
highway.    Cleghorn   v.   Thompson    (Kan.) 

402 

7.  A  merchant  who  fills  a  jug  with  gaso- 
line for  a  customer  without  complying 
with  the  statute  providing  that  no  gasoline 
shall  be  sold  until  the  package  containing 
it  has  been  marked  "gasoline"  is  liable  for 
injuries  to  a  member  of  the  customer's  fam- 
ily by  its  explosion  when  she  attempts  to 
use  it  believing  it  to  be  kerosene.  Ives  v. 
Welden  (Iowa)  854 

8.  A  child  injured  by  explosion  of  gaso- 
line which  she  attempts  to  use  believing  it 
to  be  kerosene  is  not,  in  an  action  to  hold 
the  merchant  who  sold  it  liable  for  the  in- 
jury, affected  by  the  negligence  of  her 
father,  who,  with  knowledge  of  its  charac- 
ter, permits  her  to  use  it,  or  fails  to  warn 
her  of  the  danger.  Id. 

Premises. 

9.  One  who  goes  upon  the  premises  of 
another  by  express  or  implied  invitation 
of  the  owner  may  recover  damages  for  an 
injury  caused  by  a  failure  on  the  part  of 
54  L.  R.  A. 


such  owner  to  keep  the  premises  in  a 
sonably  safe  condition.    Tucker  v.  Draper 
(Neb.)  321 

10.  One  who  leaves  an  open  well  upon 
his  premises,  where  he  knows  that  children 
of  tender  years,  without  any  notion  of 
their  danger,  are  continually  playing,  al- 
though he  can  obviate  the  danger  with  very 
little  trouble  and  without  injuring  the 
premises  or  interfering  with  his  own  free 
use  thereof,  is  guilty  of  negligence  which 
renders  him  liable  for  the  drowning  of  a 
child  in  the  well, — especially  when  he 
knows  that  other  children  have  very  near- 
ly fallen  into  the  well  and  he  has  been 
warned  of  the  danger.  Id. 

11.  The  owner  of  an  uninclosed  lot  ad- 
jacent to  a  highway  in  a  thickly  populated 
part  of  a  city,  who  leaves  unguarded  there- 
on a  heavy  section  of  cement  pipe  of  unsta- 
ble equilibrium,  which,  because  of  its  large 
diameter,  is  an  attractive  plaything  for 
children  to  roll  about,  and  who  knows  that 
they  resort  there  for  that  purpose,  is  liable 
to  a  child  who,  not  having  arrived  at  years 
of  discretion  and  judgment,  is  injured  by 
the  pipe  toppling  over  onto  him  while  he 
is  plaving  with  it  Kopplekom  v.  Colorado 
Cement  Pipe  Co.  (Colo.)  284 

12.  One  who  makes  an  excavation  upon 
his  land  is  not  bound  to  so  guard  it  as  to 
prevent  injury  to  children  who  come  upon 
it  without  his  invitation,  express  or  im- 
plied, but  who  are  induced  to  do  so  merely 
by  the  alluring  attractiveness  of  the  exca- 
vation and  its  surroundings.  Savannah,  F. 
&  W.  R.  Co.  v.  Beavers  (Oa.)  314 

Contributory. 

13.  The  duty  imposed  by  law  upon  all 
persons  to  exercise  ordinary  care  to  avoid 
the  consequences  of  another's  negligence 
does  not  arise  until  the  negligence  of  such 
other  is  existing,  and  is  either  apparent, 
or  the  circumstances  are  such  that  an  ordi- 
narily prudent  person  would  have  reason 
to  apprehend  its  existence.  Western  &  A. 
R.  Co.  v.  Ferguson  (Ga.)  802 

14.  Failure  to  exercise  ordinary  care  on 
the  part  of  the  person  injured,  before  the 
negligence  complained  of  is  apparent  or 
should  have  been  reasonably  apprehended, 
will  not  preclude  a  recovery,  but  will,  in 
Georgia,  authorise  the  jury  to  diminish  the 
damages  in  proportion  to  the  fault  attrib- 
utable to  the  person  injured.  Id. 

15.  The  modification  of  the  rule  that  one 
guilty  of  contributory  negligence  cannot  re- 
cover for  injuries  negligently  inflicted, 
which  permits  a  recovery  in  case  defendant 
might,  after  discovering  plaintiff's  peril, 
have  avoided  the  injury  by  the  exercise  of 
due  care,  is  not  applicable  where  plaintiff, 
in  attempting  to  put  a  parcel  on  the  front 
platform  of  a  street  car,  negligently  stood 
on  the  side  towards  the  other  track,  and, 
upon  perceiving  a  car  approaching  on  it 
and  receiving  and  assenting  to  instructions 
from  its  motorman  as  to  reaching  a  place 
of  safety,  became  confused  and  got  caught 
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between  the  cars  and  injured.    Baltimore 
Conaol.  Railways  Co.  v.  Armstrong   (Md.) 

424 
Notes  and  Briefs. 

See    also    Evidence;     Food;    Highways; 

MA8TEB    AND    SERVANT;     StEEET    RAIL- 
WAYS. 

Negligence;  dangerous  premises  attract- 
ive to  children;  liability  for  injuries.      284 

As  to  premises;  dangerous  agency;  at- 
tractive to  children;  duty  to  guard;  im- 
plied invitation.  314 

Dangerous  premises;  near  highway; 
ponos;  limitation  of  Turntable  Oases;  duty 
to  guard  against  licensees  or  trespassers; 
children;  contributory  negligence  to  defeat 
statutory  action.  322 

Defective  premises  of  another  used  by 
master.  461 

Duty  of  owner  of  premises  to  mere  licen- 
see; contributory  negligence  of  inmate.    307 

Contributory,  proximately  causing  in- 
jury. 775 

Contributory;  of  parent  as  affecting  re- 
covery by  child;  negligence  in  failure  to 
comply  with  statutory  requirements;  con- 
curring cause  as  affecting  liability.      854 

Liability  for  injury  to  one  seeking  to  es- 
cape dancer;  contributory  negligence;  er- 
ror in  judgment.  582 

Last  clear  chance.  424 

Failure  to  look  before  going  on  track; 
error  in  judgment  in  case  of  danger.      184 

Liability  for  consequences  of  act  in  viola- 
tion of  law ;  unexpected  consequences.      367 

NEWSPAPERS. 

See  Libel  and  Slander,  Notes  and 
Briefs. 

NEW  TRIAL. 

1.  A  new  trial  in  a  foreclosure  action  will 
not  be  granted  under  N.  Dak.  Rev.  Codes, 
I  5630,  providing  that  the  supreme  court, 
if  it  deem  such  a  course  necessary  to  the 
accomplishment  of  justice,  may  order  a  new 
trial  of  an  action,  where,  although  the  de- 
fendant introduced  no  evidence  on  the  trial 
beeause  the  court  held  at  the  close  of  plain- 
tiff's testimony  that  the  notice  of  sale  was 
insufficient  and  the  foreclosure  void,  there 
is  not  even  the  suggestion  of  the  possibil- 
ity of  establishing  facts  which  would  alter 
the  conclusions  already  reached.  Grandin 
v.  Emmons  (N.  D.)  610 

2.  The  judgment  should  be  reversed  and 
a  new  trial  granted  in  a  criminal  case 
where  the  solicitor  general,  in  his  address 
to  the  jury,  uses  highly  improper  language, 
not  authorized  by  the  evidence  or  any  fair 
deduction  therefrom,  and  the  court  fails  to 
rebuke  him  or  charge  the  jury  with  refer- 
ence to  the  matter,  and,  upon  motion  of  the 
counsel  for  the  accused,  refuses  to  declare  a 
mistrial.    Ivey  v.  State  (Ga.)  959 

NOTARY. 

Document    Acknowledged    before,    see 
Evidence,  6. 

54L.R.  A. 


NOTICE. 

Of  Agent's  Acts,  see  Evidence,  3. 
See    also    Attachment,    7;    Publica- 
tion. 

NUISANCES. 

See  also  Contempt;  Injunction,  4,  5; 
Limitation  of  Actions,  4. 

1.  A  blacksmith  shop  or  a  machine  shop 
is  not  a  nuisance  per  se.  Chambers  v. 
Cramer  (W.  Va.)  645 

2.  Charter  power  to  declare  what  shall 
constitute  nuisances  will  not  authorize  a 
municipal  corporation  to  declare  generally 
that  to  inter  a  dead  body  in  any  portion 
of  the  inhabited  district  of  the  city  snail  be 
a  nuisance,  when  such  interment  may  be 
made  in  the  usual  way  in  some  of  such  sec- 
tions without  giving  offense  to  the  senses  of 
any  human  inhabitant,  or  endangering  in 
the  least  measure  the  health  of  the  com- 
munity.   Wygant  v.  McLauchlan  (Or.)  636 

3.  Jurisdiction  to  abate  nuisances  exist- 
ing in  the  cities  having  a  population  of 
20,000  or  more,  in  a  summary  manner,  un- 
der the  laws  of  the  state  of  Georgia,  re- 
sides alone  in  the  police  court  of  the  city 
where  it  is  claimed  such  nuisance  exists, 
except  as  to  things  or  acts  which  are  by  the 
common  or  statute  law  declared  to  be  nui- 
sances per  se  or  which  are  in  their  very  na- 
ture palpably  and  indisputably  such. 
Western  &  A.  R.  Co.  v.  Atlanta  (Ga.)     294 

4.  Save  and  except  as  to  those  things 
which  are  by  the  common  or  statute  law  de- 
clared to  be  nuisances,  per  se,  or  which  are 
in  their  very  nature  palpably  and  indis- 
putably such,  neither  the  municipal  au- 
thorities of  any  city  of  this  state,  nor  any 
department  thereof  which  has  been  given 
the  power  to  abate  nuisances,  has  the  legal 
right  summarily  to  compel  the  abatement 
of  a  particular  thing  or  act  as  a  nuisance, 
without  reasonable  notice,  to  the  person  al- 
leged to  be  maintaining  or  doing  the  same, 
of  the  time  and  place  for  hearing  and  de- 
termining whether  such  thing  or  act  does 
in  law  constitute  a  nuisance.  Id. 

5.  The  fact  that  all  places  where  intoxi- 
cating liquors  are  sold  or  kept  for  sale,  or 
places  where  persons  are  permitted  to  re- 
sort for  the  purpose  of  drinking  the  same, 
are  declared  by  statute  to  be  common  nui- 
sances, does  not  justify  their  abatement  by 
any  person  or  persons  without  process  of 
law;  and  the  destruction  or  injury  to  prop- 
erty used  in  aid  of  the  maintenance  of  such 
nuisances,  except  in  the  manner  provided 
by  the  statute,  is  a  trespass.  State  v. 
Stark  (Kan.)  910 

6.  A  private  individual  cannot  abate  a 
public  nudsance  consisting  of  a  fence  across 
a  navigable  stream,  unless  he  has  some  spe- 
cial interest  in  the  abatement  different 
from  and  greater  than  the  interest  of  the 
community.     Griffith   v.   Holman    (Wash.) 

173 

Notes  and  Briefs. 
See  also  Evidence;   Injunction;  Limita- 
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noif  of  Actions;  Municipal  Corpora- 
tions. 

Nuisances;  private,  what  are;  black- 
smith and  horseshoeing  as  a  nuisance.  545 

By  business;  abatement  of.  455 

Public,  obstructing  highway;  legalization 
by  lapse  of  time.  522 

Liability  of  individual  for  abatement  of 
public  nuisance  not  specially  injuring  him. 

179 

Necessity  of  judicial  determination  be- 
fore abatement;  power  of  city  to  define; 
summary  remedy.  295 


Authority  to  Purchase  Vaccine  Mat- 
ter, see  Counties. 

1.  The  official  acts  of  a  de  facto  officer  are 
recognized  as  valid  on  the  high  ground  of 
public  policy,  and  for  the  protection  of 
those  having  official  business  to  transact; 
and  the  acts  of  such  de  facto  officer  cannot 
be  collaterally  attacked.  Morford  v.  Terri- 
tory (Okla.)  513 

2.  Where  an  office  exists  under  the  law, 
and  a  person  is  elected  to  fill  such  office, 
and  duly  qualifies  and  enters  upon  the  dis- 
charge of  his  official  duties,  he  is  a  de  facto 
officer,  and  his  acts  are  valid,  notwith- 
standing the  fact  that  he  may  not  possess 
all  the  necessary  qualifications  as  pre- 
scribed by  the  statute  to  fill  such  office.  Id. 

3.  Public  officers  receiving  no  more  than 
$5,000  per  year  for  their  services  should 
not,  on  grounds  of  public  policy,  be  re- 
quired by  the  courts  to  set  apart  any  part 
of  their  salaries  for  the  payment  of  tneir 
debts.    Dickinson  v.  Johnson  (Ky.)        566 

4.  Investments  of  salary  by  a  public  of- 
ficer in  real  estate  are  not  exempt  from 
the  claims  of  antecedent  creditors,  even 
though  the  conveyance  has  been  taken  in 
the  name  of  his  wife.  Id. 

Notes  and  Briefs, 

Exemption  of  officer's  salary  from  claims 
of  his  creditors: — (I.)  Creditors'  bills  and 
supplementary  proceedings;  (II.)  on  the 
ground  of  public  policy;  (III.)  statutory 
provisions;  (IV.)  school  teacher's  salary; 
(V.)  officers  of  municipal  corporations  in 
Kentucky;    (VI.)    summary.  666 

ORDERS. 

See  Judgment,  3. 

PARDON. 

Agreement  to  Withdraw  Opposition 
and  Secure,  see  Contracts,  3. 

PARENT      AND        CHILD. 

Custody  of  Minor,  see  Habeas  Cob- 
pus;  Infants. 

See  also  Insurance,  4-6,  Notes  and 
Briefs. 


Regulation  as  to  Tires,  see  Municipal 
Corporations,  3. 
ML.  R.  A. 


See  also  Subrogation. 

The  members  of  an  insolvent  partner- 
ship, if  in  good  faith,  and  all  the  partners 
consent,  may  appropriate  their  own  inter- 
est in  the  partnership  property  to  the  pay- 
ment of  their  individual  debts  inpreferenee 
to  those  of  the  partnership.  ELincaid  v. 
National  Wall  Paper  Go.  (Kan.)  412 

Notes  and  Briefs. 

See  also  Judgment. 

Partnership ;  payment  of  individual  debt* 
with  partnership  assets;  insolvency  as  af- 
fecting; good  faith;  righto  of  partnership 
creditors;  preference  of  creditors  by  sale  or 
mortgage.  41$ 

Right  of  partner  who  pays  firm  debt  to 
subrogation  against  copartner: — (I.)  In 
general;  (II.)  after  dissolution:  (a)  in 
general;  (6)  debts  assumed  by  one  or  more 
partners;  (c)  death  of  partner;  (III.)  con- 
clusion. 614 


Notes  and  Briefs. 

Payment;   application  to  mortgage  debt 
of  payment  in  excess  of  legal  interest.  731 


In   Bond,   see  Intoxicating  Liquors, 
Notes  and  Briefs. 


Perjury  cannot  be  assigned  upon  the  al- 
leged false  testimony  of  a  witness,  given 
in  the  course  of  a  trial,  where  the  court 
has  no  jurisdiction  of  the  offense  charged 
or  of  the  defendant;  but  if  the  proceedings 
are  merely  erroneous  or  voidable,  even  if 
there  be  such  irregularities  or  defects  as 
would  require  a  reversal  of  the  cause  on 
appeal,  false  testimony  given  in  the  course 
of  such  trial,  if  material,  does  constitute 
perjury.    Morford  v.  Territory   (Okla.) 

513 

Notes  and  Briefs. 

Perjury;  as  affected  by  invalidity  of  pro- 
ceeding in  which  testimony  is  taken.      513 

PHYSICAL  EXAMINATION. 

See  also  Appeal  and  Error,  23. 

Notes  and  Briefs. 

Physical  examination;  right  to,  in  an  ac- 
tion for  personal  injuries;  error  in  refus- 
ing. 397 

PHYSICIANS  AND  SURGEONS. 

Privileged    Communications,    see    Evi- 
dence, 20,  21. 
See  also  Constitutional  Law,  Notes 
and  Briefs. 

A  statute  authorizing  the  state  board  of 
health  to  revoke  a  physician's  license  for 
grossly  unprofessional  conduct  likely  to  de- 
ceive or  defraud  the  public,  without  fixing 
any  standard  by  which  such  fact  shall  bt 
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determined,  is  void.    Mathews  v.  Murphy 
(Ky.)  415 

PILOTS. 

A  vessel  having  no  propelling  power  of 
her  own,  and  in  charge  of  a  tug  having  on 
board  a  licensed  pilot,  is  subject  to  the  pro- 
visions of  a  state  statute  requiring  vessels 
entering  a  certain  port  to  take  a  licensed 
pilot,  or,  in  case  of  refusal,  to  pay  his  regu- 
lar fee.  Newton  v.  The  Carrie  L.  Tyler  ( C. 
a  A.  4th  C.)  236 

Notes  and  Briefs. 

Pilots;  state  regulation  of;  refusal  of 
pilotage;   tug  and  tow;  exemptions.      237 

PLEADING. 

See  also  Libel  and  Slander,  3. 

1.  The  presumption  of  the  regularity  of 
the  proceedings  in  the  courts  of  another 
state  resulting  in  a  decree  of  divorce  will 
dispense  with  an  allegation,  in  a  bill  to  en- 
force the  decree,  that  the  cross  complaint 
on  which  the  decree  was  based  was  duly 
served.    Trowbridge   v.    Spinning    (Wash.) 

204 

2.  Allegation  of  the  fact  of  jurisdiction 
to  grant  a  divorce  in  a  court  of  another 
state,  whose  decree  is  sought  to  be  enforced, 
is  not  necessary  where  it  is  alleged  to  be 
a  court  of  general  jurisdiction,  and  the  local 
statutes  empower  it  to  pass  such  decrees. 

Id. 

3.  Knowledge  of  the  falsity  of  a  war- 
ranty that  an  acetylene  gas  machine  is  safe 
need  not  be  alleged  in  an  action  to  recover 
for  its  breach.    Tyler  v.  Moody  (Ky.)  417 

4.  A  petition  by  an  administrator  to  re- 
cover for  the  death  of  an  intestate  suffi- 
ciently alleges  the  necessary  pecuniary  in- 
jury to  the  widow  or  next  of  kin,  as  against 
a  general  demurrer,  by  an  allegation  that 
"by  reason  of  the  death  of  the  intestate, 
and  the  loss  of  the  service  and  society  and 
fellowship  of  the  said  intestate,  the  plain- 
tiff has  been  damaged  in  the  sum  of  $5.- 
000."    Tucker  v.  Draper    (Neb.)  321 

5.  Where  a  railway  company  is  by  stat- 
ute made  liable  for  the  negligence  of  its 
engineer,  an  averment  that  its  negligence 
was  the  cause  of  an  injury  will  include 
the  negligence  of  the  engineer.  Indianap- 
olis Union  R.  Oo.  v.  Houlihan  (Ind.)     787 

6.  An  amendment  of  pleadings  is  more 
readily  allowed  than  refused.  There  is  no 
substitution  of  a  new  plaintiff  when  the 
original  plaintiff  amends  his  petition  in 
order  to  make  it  clearly  appear  that  his 
children,  in  whose  name  he  sued,  were  the 
parties  actually  in  interest.  Delisle  v. 
Bourriague  (La.)  420 

7.  Sustaining  a  demurrer  to  a  plea  in  an 
action  for  negligent  injuries,  which  alleges 
that  they  were  committed  by  a  third  per- 
son, is  not  error  where  there  is  also  a  plea 
of  the  general  issue,  since  the  plea  demurred 
to  amounts  merely  to  the  general  issue. 
Hagerstown  v.  Kioto  (Md.)  940 
64  L.  R.  A. 


Notes  and  Briefs. 


See  also  Action  or  Suit;  Libel  and  Slan- 
der. 

Pleading;  necessity  of  allegation  of  au- 
thority of  foreign  court.  205 

Amendment  changing  capacity  but  not 
person  of  plaintiff  as  affecting  time  when 
suit  commenced;  permitting  administrator 
to  sue  as  administrator  with  will  annexed 
as  change  of  form  of  action.  681 

Amendment  showing  cause  of  action  not 
originally  shown;  alteration  of  substance 
of  demand.  420 

Necessity  of  allegation  of  special  damage 
from  words  not  libelous  per  se;  words  libel- 
ous per  se.  860- 

POLICE. 

See  also  Statutes,  2. 

Promotion  of  a  police  officer  for  acts  of 
personal  heroism  is  not  prohibited  by  a 
constitutional  provision  that  promotion* 
shall  be  made,  when  practicable,  upon  com- 
petitive examination.  People  ex  rel.  Leary 
v.  Knox  (N.  Y.)  589- 

Notes  and  Briefs. 

Police;  promotion;  effect  of,  on  civil 
service  rules.  58£ 

POLICE  POWER. 

See  Burial,  1;  Constitutional  Law,. 
10,  Notes  and  Briefs. 

POWERS. 

See  also  Mortgage,  1. 

Notes  and  Briefs. 

Powers;  construction;  power  to  pur- 
chase; to  mortgage.  ,  408 

PRINCIPAL     AND     AGENT. 

Declarations  and  Acts  of  Agent,  see 
Evidence,  14-16. 

Presumption  as  to  Notice,  see  Evi- 
dence, 3. 

Lodge  Secretary  as  Agent  of  Supreme 
Lodge,  see  Benevolent  Societies, 
4. 

See  also  Adverse  Possession,  1; 
Bonds,  2;  Insurance,  1. 

1.  The  holder  of  a  promissory  note,  taken 
for  him  of  the  maker  by  an  agent  upon  a 
condition  not  disclosed  to  such  holder  and 
outside  the  scope  of  the  agency,  cannot 
repudiate  the  condition  and  insist  upon 
holding  and  enforcing  the  note.  He  is 
bound,  if  he  does  not  intend  to  abide  by 
such  condition,  to  restore  or  offer  to  re- 
store the  note  within  a  reasonable  time  aft- 
er discovering  the  facts.  Andrews  v.  Rob- 
ertson  (Wis.)  673 

2.  The  owner  of  a  theater  cannot  be  held 
liable  for  the  unauthorized  acts  of  his 
manager  in  obstructing  the  service  of  pro- 
cess upon  an  actor  employed  in  the  theater. 
Paul  ton  v.  Keith  (R.  I.)  670 

3.  One  who  signs  a  promissory  note  in 
the  name  of  another,  by  himself  as  attor- 
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ney  in  faot,  but  who,  to  the  knowledge  of 
the  pavee  and  a  subsequent  indorsee,  has 
no  authority  to  use  the  other's  name,  and 
who  refuses  their  solicitation  to  sign  his 
own  name  and  bind  himself  personally,  is 
not  liable  upon  the  note  as  his  contract, 
notwithstanding  the  fact  that  it  is  given 
in  a  transaction  of  his  own,  and  that  he  is 
generally  using  the  name  signed  to  the  note 
as  a  tradename,  Kansas  Nat.  Bank  v. 
Bay  (Kan.)  408 

Notes  and  Briefs. 

See  also  Corporations;   Evidence. 

Principal  and  agent;  acts  of  agent  in  full 
control  of  property;  theater  owner's  liabil- 
ity for  manager's  obstruction  of  service  of 
process.  670 

Imputing  notice  to  principal  from  agent's 
knowledge.  020 

Collection  agent's  authority  as  to  me- 
dium of  payment;  unauthorized  acts  of  spe- 
cial or  general  agent.  677 

PRINCIPAL   AND   SURETY. 

See  also  Bonos,  2. 

Notes  and  Briefs. 

See  also  Judgment. 

Principal  and  surety;  disregard  of  terms 
of  agent's  employment  as  affecting  his 
surety's  liability.  945 

PRISON  BREACH. 

See  Escape,  Notes  ajtd  Briefs. 

PRIVILEGED  COMMUNICATIONS. 

See  Evidence,  20,  21. 


train  and  being  injured.    Wheeler  v.  Grand 
Trunk  R.  Co.   (N.  H.)  955 

3.  A  defective  handle  of  a  hand  car  may 
be  the  proximate  cause  of  an  injury  to  a 
person  on  another  hand  oar  which  is  de- 
railed by  the  force  of  the  other  car  which 
comes  up  against  it  and  strikes  it  with  one 
handle  only,  when,  if  both  handles  were  in 
proper  condition,  it  might  have  been  pushed 
forward  without  being  derailed.  Wallin 
v.  Eastern  R.  Co.  (Minn.)  481 

Notes  and  Briefs. 

Proximate  cause;  of  injury  to  servants 
from  defective  tools;  hand  cars.  481 

PUBLICATION. 

A  notice  of  mortgage  foreclosure  sale  by 
advertisement,  which  is  published  six 
times,  once  in  each  week,  for  six  succes- 
sive weeks  before  the  sale,  is  sufficient,  being 
a  literal  compliance  with  N.  D.  Rev.  Codes, 
S  5848,  regulating  the  publication  of  no- 
tices, although  there  is  less  than  six  full 
weeks  between  the  first  and  last  publica- 
tions.   Grandin  v.  Emmons    (N.  D.)     610 


PROBATE. 

Court,  see  Judgment,  3. 

PROPERTY. 

Notes  and  Briefs. 
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Interference  with  Right  to  Sell,  see  Con- 
stitutional Law. 

PROXIMATE  CAUSE. 

See  also  Master  ajtd  Servant,  22; 
Negligence,  2;  Street  Rail- 
ways, 4. 

1.  The  failure  of  an  officer  who  has  en- 
tered the  outer  doors  of  a  theater  to  serve 
process  on  an  actor,  to  force  an  entry  to 
the  stage,  which  is  necessary  to  effect  the 
service,  and  not  the  act  of  the  owner's 
servants  in  obstructing  tihe  officer,  is  the 
cause  of  injury  resulting  from  the  failure, 
so  that  the  owner  of  the  theater  cannot  be 
held  liable  for  such  injury.  Paul  ton  v. 
Keith  (R.  I.)  670 

2.  The  failure  to  exercise  due  care  for 
the  protection  of  a  drunken  passenger  on 
the  part  of  a  carrier  having  Knowledge  of 
his  inability  to  realize  the  danger  from  an 
exposed  position  which  he  has  assumed, 
and  not  the  passenger's  incapacity  which 
results  from  his  voluntary  intoxication, 
nor  his  placing  himself  in  such  position, 
is  the  legal  cause  of  his  falling  from  the 
54  U  R,  A. 


PUBLIC 

See    also    Constitutional    Law,    8, 
Notes  and  Briefs. 

A  requirement  of  a  guaranty  to  maintain 
and  repair  a  street  on  which  paving  is  done 
for  five  years  thereafter  is  not  ultra  vires 
on  the  part  of  a  city  contracting  for  such 
pavement.  Barber  Asphalt  Paving  Co.  v. 
French   (Mo.)  492 

PUBLIC  LAIfBS. 

Notes  and  Briefs. 

Public  lands;  right  of  railroad  under 
grant;  extent  of  grant;  right  of  way; 
alienation  of;  construction  of  grant  against 
grantee.  526 

PUBLIC  MONET. 

Public  Purpose  for  which  Tax  Author- 
ized, see  Courts,  1. 
See  also  Bonds,  3;  Taxes,  1. 

The  promotion  of  the  construction  and 
operation  of  mills  and  factories  to  manu- 
facture sorghum  cane  into  sugar  or  syrup 
is  a  private,  and  not  a  public,  purpose. 
Dodge  v.  Mission  Twp.   (CCA.  8th  C.) 

242 

PUBLIC  PRINTING. 

See   Constitutional   Law,   5;    Stat- 
utes, 1. 

PUBLIC  PROPERTY. 

See  Taxes,  4,  5. 

PUBLIC  PURPOSE. 

See  Public  Monet. 


RAILROADS. 

Intervention  by  Purchaser  of, 

tion  or  8utt,  6. 
As  Carriers,  see  Ca-rriers. 


see  Afr 


1 


Real  Pbofebtt— Sals. 


Regulation  Interfering  with  Commerce, 


Compelling  Domestication  a*  Denial  of 
Equal  Protection,  see  Constitu- 
tional Law,  3. 

Statute  Making  Railroad  Liable  for 
Fellow  Servant'*  Negligence,  tee 
Constitutional  Law,  12. 

Impairment  of  Obligation,  tee  Con- 
tracts, 13. 

Estoppel  as  to  Title  to  Right  of  Way, 
see  Estoppel. 

Appointment  of  Administrator  of  One 
Negligently  ■  Killed,  Attack  on, 
see  Executors  and  Administra- 
tors, 2,  3. 

Judgment  for  Conductor  Precluding 
Recovery  against  Railroad,  see 
Judgment,  1. 

As  to  Master  and  Servant,  see  Mas- 
ter and  Servant. 

See  also  Action  or  Suit,  3,  4;  Ad- 
verse Possession,  2,  3;  Es- 
toppel; Judicial  Sale,  1;  Limi- 
tation or  Actions,  1;  Pleading, 
5;  Proximate  Cause,  3. 

A  railroad  company  is  liable  to  one  who 
at  night,  without  right  and  while  in  a 
drunken  and  helpless  condition,  boards  a 
train  standing  in  a  cut,  and  is  immediate- 
ly ejected  from  the  train  with  knowledge 
on  tie  part  of  the  trainmen  that  a  passen- 
ger train  will  soon  pass  through  the  cut, 
for  injuries  by  the  latter  train,  which  its 
superintendent  and  nearest  station  agent, 
who  have  been  informed  of  his  peril,  make 
no  effort  to  avoid.  Waldron  v.  Louisville 
AN.ILGo.  (Ky.)  910 

Notes  and  Briefs. 

liability  to  Intending  or  Departing  Passen- 
ger, see  Carriers. 

See  also  Easements;  Master  and  Serv- 
ant; Trial. 

Railroad;  as  public  highway;  dedica- 
tion to  public  use;  grant  of  land  for  right 
of  way;  conclusiveness  of  grant  as  to 
width  of;  abandonment  of  right  of  way; 
alienation.  622 

Contributory  negligence;  duty  to  stop, 
look,  and  listen;  negligence  of  defendant 
after  plaintiff's  danger  known.  803 

REAL  PROPERTY. 

Notes  and  Briefs. 

Real  property;  application  of  registry  act 
to  liability  of  grantees  in  order  of  aliena- 
tion. 732 


RECEIVERS. 

See  also  Assignment  for  Creditors, 
3;  Insurance,  2. 

Notes  and  Briefs. 

See  also  Costs  and  Fees;  Insurance. 

Receivers;  duty  to  protect  valid  prefer- 
ence and  priorities;  rights  in  insurance 
money;' tracing  property  into.  348 

44L.R.A.  64 


RECORDS. 

See     Real 
Briefs. 


tOOv 


Property.     Notes     and 


RELEASE. 

Consideration  for,  see  Evidence,  10. 
See  also  Accord  and  Satisfaction* 

RELIGIOUS  LIBERTY. 

See  Benevolent  Societies,  1-3. 

RESIDENCE. 

See  Voters  and  Elections,  1. 


For  Rteumi  of  Contents  of  Book,  see  p. 
961. 

SAFE  DEPOSIT  COMPANY. 

See.  Garnishment. 


Tender  of  Performance,  see  Contracts, 

4,  5. 
See  also  Damages,  5;  Pleading,  3. 

1.  The  title  to  personal  property  reserved 
for  securing  the  payment  of  a  debt  by  the 
terms  of  a  promissory  note  for  the  pur- 
chase money  is  devested  by  a  transfer  of 
the  note  by  the  payee  for  value  to  a  third 
person,  without  recourse,  and,  unless  at  the 
time  of  such  transfer  of  the  note  the  title 
to  the  property  is  not  also  transferred  to 
the  purchaser  of  the  note  as  security,  it 
vests  In  the  maker,  and  the  transferee  of 
the  note  becomes  an  ordinary  creditor  of 
such  maker.    Burch  v.  Pedigo  (Qa.)       808 

2.  When  time  is  made  of  the  essence  of  a 
contract  for  the  shipment  of  oranges  under 
a  contract  of  sale,  acceptance  of  them  when 
shipped  after  the  stipulated  time  will  not 
waive  a  right  to  damages  caused  by  the  de- 
lay. Redlands  Orange  Growers'  Asso.  v. 
Gorman  (Mo.)  718 

3.  Taking  the  purchaser's  worthless 
notes  in  payment  for  goods  shipped  will 
not  defeat  the  right  of  stoppage  %n  transi- 
tu. Brewer  Lumber  Co.  v.  Boston  A  A.  R. 
Co.  (Mass.)  435 

4.  The  negotiation  of  notes  taken  In  pay- 
ment for  property  shipped  will  not  defeat 
the  right  of  stoppage  m  transitu,  if  they 
are  recovered  and  tendered  back  to  the  mak- 
er or  his  representative  before  the  right 
is  exercised.  Id. 

5.  The  right  of  stoppage  u%  transitu  of 
a  carload  of  lumber  is  not  lost  by  the  stor- 
age of  the  lumber  by  the  carrier  for  failur* 
to  unload  within  the  time  required  by  its 
rules,  when  the  freight  charges  remain  un- 
paid, and  the  carrier  has  made  no  agree- 
ment to  hold  the  property  for  the  consignee. 

Id. 
Notes  and  Briefs. 

Right  to  Dividends  on  Stock,  see  Corpora* 
tions. 


also  Damages. 

Sale;  offer  of  seller  to  perform;  what 
necessary;  tender  of  delivery;  place  of  de- 
livery; demand  of  payment;  right  of  pur* 
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Schools— Statute* 


chaser  to  await;  waiver  of  performance  by 
subsequent  recognition  of  existence  of  con- 
tract. 240 

Stoppage  in  transitu;  termination  of 
transit;  storage  by  carrier;  accepting  notes 
as  affecting  right.  436 

Representations  amounting  to  a  warran- 
ty; warranty  of  fitness  on  sale  for  particu- 
lar purpose.  418 

Effect  of  acceptance  of  goods  as  a  waiver 
of  damages  for  delay  in  delivery.  718 

SCHOOLS. 

Exemption  of  Officer's  Salary,  see  Of- 
ficers, Notes  and  Briefs. 

Power  to  make  vaccination  a  condition  to 
admission  to  the  schools  is  not  conferred  by 
statutory  authority  to  determine  the  quali- 
fications for  admission  thereto,  to  do  all 
things  needful  and  desirable  for  their  pros- 
perity and  success,  and  to  make  and  enforce 
suitable  rules  and  regulations  for  their 
government  and  management,  where  the 
children  are  in  good  health,  there  is  no 
smallpox  in  the  town,  although  there  are 
some  cases  in  other  parts  of  the  state,  and 
the  statute  makes  failure  to  send  children 
to  school,  and  failure  on  their  part  to  at- 
tend, a  penal  offense.  Mathews  v.  School 
Dist.  No.  1  Bd.  of  Edu.  (Mich.)  736 

SEDUCTION. 

See  Limitation  of  Actions,  8. 

SEPARATION. 

See    Descent   and   Distribution,    1; 
Husband  and  Wife,  3,  4. 

SET-OFF   AND    COUNTERCLAIM. 

Of  Homestead  Right,  see  Bankruptcy, 
1. 

1.  A  creditor  of  an  insolvent  debtor,  who 
bids  in  the  debtor's  property  at  an  execu- 
tion sale  for  an  amount  in  excess  of  the 
judgment,  cannot  set  off  his  claim  against 
the  amount  of  his  bid  to  which  the  debtor 
is    entitled.    Meherin    v.    Ambrose    (Cal.) 

272 

2.  Any  right  which  a  creditor  of  an  in- 
solvent has  to  set  off  his  claim  against  the 
surplus  of  his  bid  at  an  execution  sale  of 
the  debtor's  property  must  be  exercised 
when  he  proves  his  claim  in  the  insolvency 
proceedings  against  the  debtor,  and  is 
waived  by  proving  for  and  receiving  a 
dividend  on  the  whole  amount  of  his  claim. 

Id. 

3.  A  claim  against  an  insolvent  which 
has  been  proved  in  the  insolvency  proceed- 
ings has  ceased  to  be  an  existing  cause  of 
action  so  as  to  be  a  valid  counterclaim 
against  a  demand  by  the  insolvent's  as- 
signee, where  the  statute  provides  that  no 
creditor  proving  his  debt  shall  be  allowed 
to  maintain  any  action  therefor  against 
the  debtor.  Id. 


See  Constitutional  Law,  II. 
54  L.  R.  A. 


See  Bonds,  1;  Damages,  2. 


*  Jurisdiction   on   Appeal    from   Award, 
see  Appeal  and  Error,  4. 
Insurer's  Right  in  Damages  for  Colli- 
sion, see  Insurance,  15. 
See  also  Pilots;  Taxes,  3. 

Notes  and  Briefs. 

See  also  Insurance. 

Shipping;  steam  vessel  and  tow  one  ves- 
sel for  purposes  of  navigation.  237 

SPECIFIC  PERFORMANCE. 

See  also  Contracts,  9. 

1.  Relief  must  be  denied  to  both  com- 
plainants in  a  suit  to  enforce  specific  per- 
formance of  a  contract  to  convey  land,  if 
one  cannot  maintain  his  suit  because  he  is 
in  possession  of  the  property  as  tenant. 
Davis  v.  Williams  (Ala.)  749 

2.  On£  entitled  to  specific  performance  of 
a  contract  to  convey  land  is  precluded  from 
maintaining  a  suit  therefor  by  the  fact 
that  after  obtaining  the  contract  he  took 
a  lease  of  the  property,  since  such  suit  in- 
volves a  denial  of  the  landlord's  title.       Id. 

3.  Persons  who  have  conveyed  property 
for  a  college  campus  upon  condition  that  it 
shall  be  used  for  no  other  purpose,  have, 
after  they  have  disposed  of  all  land  in  the 
vicinity  which  can  be  benefited  by  perform- 
ance of  the  covenant,  no  standing  in  a  court 
of  equity  to  enforce  such  performance.  Los 
Angeles  University  v.  Swarth  (CCA.  9th 
C)  262 

STARE  DECISIS. 

See  Courts,  2,  3. 

STATUTES. 

For  Revocation  of  License  without  Fix- 
ing Standard,  see  Physicians  and 
Surgeons. 

1.  That  portion  of  a  statute  providing 
for  county  printing,  which  requires  the 
supervisors  to  fix  the  price  and  allow  the 
procurement  of  the  needed  amount  and  cer- 
tification of  the  bill  to  the  board,  is  separa- 
ble from  the  part  which  prohibits  the  em- 
ployment for  the  purpose  of  a  paper  estab- 
lished less  than  a  stated  time,  and  may  be 
upheld,  although  the  latter  part  is  unconsti- 
tutional.   Van  Harlingen  v.  Doyle    (Cal.) 

771 

2.  A  statute  authorizing  municipal  au- 
thorities to  promote  police  officers  for  per- 
sonal heroism  is  not  repealed  by  a  general 
statute  regulating  appointments  and  pro- 
motions in  the  civil  service,  which  provides 
that  the  statute  shall  not  take  from  any 
policeman  any  right  or  benefit  conferred  by 
law  or  existing  under  any  lawful  regulation 
of  the  department  in  which  he  serves.  Peo- 
ple ex  rel.  Leary  v.  Knox  (N.  Y.)  589 

Notes  and  Briefs. 

Statutes;   as  to  Revocation  of  Physician's 
License,  see  Constitutional  Law. 


Stoppage  or  Transitu— Telegraphs. 
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STOPPAGE  IN  TRANSITU. 

See  Sale,  3-6. 

STREET  RAILWAYS. 

As  Carriers,  see  Carriers. 
See  also  Damages,  1,  6;  Negligence, 
15;  Trial,  7,  8. 

1.  A  street  railway  company  is  negligent 
In  operating  an  electric  car  with  a  defect- 
ive controller  handle,  so  that  the  car  can- 
not be  stopped  with  the  same  facility  as  if 
the  appliance  was  sound.  Roberts  v.  Spo- 
kane Street  R.  Co.  (Wash.)  184 

2.  The  duty  of  a  street  car  company,  in 
the  exercise  of  ordinary  care  in  respect  to 
the  management  of  a  car  approaching  a 
person  crossing  its  tracks,  cannot  be  meas- 
ured by  the  condition  of  the  equipment  and 
apparatus  of  the  car  at  the  time,  without 
considering  the  effect  of  the  fact  that  the 
appliances  for  stopping  the  car  were  defect- 
ive. Id. 

8.  Failure  to  look  and  listen  before  cross- 
ing an  electric  street  railway  is  not  negli- 
gence per  se.  Id. 

4.  If  the  negligence  of  a  street  car  com- 
pany with  respect  to  the  condition  or  man- 
agement of  its  oar  is  the  proximate  cause 
of  a  collision  with  a  traveler  on  the  high- 
way, it  will  be  liable  for  the  injury,  al- 
though want  of  ordinary  care  on  the  part 
of  the  traveler  was  a  condition'  of  the  acci- 
dent. Id. 

Notes  and  Briefs. 

Street  railways;  rule  of  comparative  neg- 
ligence; contributory  negligence;  failure  to 
look  and  listen  before  crossing  tracks;  de- 
fective apparatus;  error  in  judgment  in 
case  of  danger.  184 

SUBROGATION. 

Of  Insurer,  see  Insurance,  15. 
See    also    Partnership,   Notes    and 
Briefs. 

A  partner  who,  not  being  in  arrears  to 
the  firm  upon  dissolution  of  the  partnership 
and  exhaustion  of  the  social  assets,  pays 
judgments  subsequently  recovered  against 
it  on  partnership  debts,  is  entitled  to  be 
subrogated  to  the  rights  of  creditors  whose 
judgments  he  has  satisfied  against  the 
real  estate  of  his  copartner  in  the  hands 
of  a  subsequent  purchaser,  to  the  extent  to 
which  his  payments  exceed  his  proportional 
part  of  the  liability  as  shown  oy  a  settle- 
ment of  the  partnership  account.  Sands 
v.  Durham  (Va.)  614 

SUFFICIENCY. 

See  Deeds. 


SUICIDE. 

See  Insurance,  14. 


f 


SUPPLEMENTARY     PROCEEDINGS. 

See  Officers,  motes  and  Briefs. 


Determination  of  Public  Purpose, 

Courts,  1. 
See  also  Injunction,  6. 

C4LR.A. 


tt 


1.  The  power  of  a  legislature  to  levy  or 
to  authorize  the  levy  of  a  tax,  and  to  create 
or  authorize  the  creation  of  a  public  debt 
to  be  paid  by  taxation,  is  limited  to  its  ex- 
ercise for  a  public  purpose.  Dodge  v.  Mis- 
sion Twp.  (C.  C.  A.  8th  C.)  242 

2.  A  farmer  who,  to  give  his  children 
school  facilities,  takes  a  house  in  town,  in 
which  he  places  some  of  his  household  ef- 
fects and  lives  with  his  family,  is  not  sub- 
ject to  taxation  there,  where  he  keeps  his 
country  house  at  all  times  in  readiness  to 
receive  the  family  when  the  purpose  of  their 
sojourn  in  town  shall  have  been  accom- 
plished, and  performs  his  duties  as  a  citi- 
zen where  his  country  house  is  located, 
claiming  that  as  his  home.  Montgomery  v. 
Lebanon  (Ky.)  914 

3.  Ocean-going  tugboats  are  not  exempt 
from  taxation  by  the  state  in  whose  waters 
they  are  exclusively  employed,  by  the  fact 
that  they  are  registered  and  taxed  at  a  port 
in  another  state  where  their  owner  is  domi- 
ciled. Northwestern  Lumber  Co.  v.  Che- 
halis  County  (Wash.)  212 

4.  A  statute  enacting  that  each  armory 
owned"  and  occupied  by  any  command  of 

the  volunteer  military  forces  of  the  state 
"shall  be  to  all  intents  and  purposes  public 
property  •  .  .  and  as  such  public  prop- 
erty .  .  .  shall  be  exempt  from  any 
taxation,  state,  county,  or  municipal"  (Ga. 
Pol.  Code,  §  1156),  is  in  violation  of  the 
state  Constitution  authorizing  the  exemp- 
tion from  taxation  of  "public  property," 
since  that  exemption  extends  only  to  prop- 
erty owned  by  the  state  or  some  political 
division  thereof.  Board  of  Trustees  of  Gate 
City  Guards  v.  Atlanta  (Ga.)  806 

5.  Public  property  within  the  meaning  of 
that  clause  of  the  Constitution  which  au- 
thorizes the  general  assembly  to  exempt 
from  taxation  "all  public  property"  em- 
braces only  such  property  as  is  owned  by 
the  state  or  some  political  division  thereof, 
and  title  to  which  is  vested  directly  in  the 
state  or  one  of  its  subordinate  political 
divisions,  or  in  some  person  holding  exclu- 
sively for  the  benefit  of  the  state  or  a  sub- 
ordinate public  corporation.  Id. 

Notes  and  Briefs. 

Taxes;  exemptions  must  be  express; 
strict  construction;  public  property;  decla- 
ration of  legislature.  806 

Of  boats  of  nonresident  licensed  under 
Federal  law:  situs  for  the  purpose  of;  in- 
terference with  commerce.  213 

No  inherent  power  of  municipality;  pow- 
er limited  to  legislative  grant;  dogs  rs 
subject  of.  369 


See  also  Damages,  4. 

1.  A  telegraph  company  is  liable  for  loss- 
es caused  by  a  false  telegram  wilfully  trans- 
mitted by  an  operator  employed  in  its  of- 
fice, directing  a  bank  to  pay  money  on  ae- 
■»unt   of    a    correspondent    bank.    Pacific 


1019 


Thbateb— Trial. 


Postal  Teleg.  Cable  Go.  v.  Bank  of  Palo  Al- 
to (a  C.  A.  9th  C.)  711 

2.  Mental  anguish  resulting  from  failure 
to  promptly  deliver  a  telegram  will  not 
support  an  action  against  the  telegraph 
company  for  such  failure.  Western  U. 
Teleg.  Co.  v.  Ferguson  (Ind.)  846 

Notes  am>  Bum. 

Telegrams;  right  of  action  to  recover  for 
damages  from  negligent  falsity  of  tele- 
gram. 712 


Declarations  of  Manager,  see  Evi- 
dence, 14,  15. 

Proximate  Cause  of  Damages  from  Ob- 
struction by  Manager  of  Service  of 
Process,  see  Proximate  Cause,  1. 

8ee  also  Pbihcipal  and  Agent,  Notes 
aud  Briefs. 


See  Publication, 

TOWNSHIP. 

See  Bonds,  3. 


in  Abatement  of  Nuisance,  see  Nui- 
sances, 6. 

See  also  Criminal  Law;  Master  and 
Servant,  1. 


Remarks  of  Counsel,  see  Appeal  and 

Error,  6. 
See  also  Judgment,  2. 

1.  A  statute  providing  that  three  fourths 
of  the  jurors  sitting  in  a  civil  case  may 
concur  in  and  render  a  verdict,  and  that 
such  a  verdict  shall  have  the  same  force 
and  effect  as  though  found  and  returned  by 
all  the  jurors,  is  not  authorized  by  Wyo. 
Const,  art  1,  8  9,  which  provides  that  the 
right  to  trial  by  jury  shall  remain  invio- 
late In  criminal  cases,  but  a  jury  in  civil 
cases  in  all  courts,  or  in  criminal  cases  in 
courts  not  of  record,  may  consist  of  less 
than  twelve  men,  since  the  legislature  is 
given  no  power  to  dispense  with  the  unan- 
imity of  a  verdict.  First  Nat.  Bank  v. 
Foster  (Wyo.)  549 

2.  The  conviction  of  a  person  of  a  crime 
which  La.  Const.  1898,  art.  110,  requires 
should  be  tried  by  a  jury  of  twelve,  though 
nine  jurors  concurring  may  render  a  ver- 
dict, is  not  a  legal  conviction,  though 
twelve  jurors  are  physically  present  during 
the  trial,  and  all  concur  in  a  verdict  of 

fuilty,  if  one  member  of  the  jury  is  in  a 
runicen  condition  during  the  trial.    State 
v.  Ned  (La.)  933 

Questions  for  court  or  jury* 

6.  What  facts  will  create  the  contract  re- 
lation of  carrier  and  passenger  is  a  ques- 
tion of  law.  Chicago  &  £.  I.  R.  Co.  v.  Jen- 
nings (111.)  827 

4.  Whether  or  not  the  measure  of  care 
which  a  railroad  company  owed  to  a  drunk- 
en passenger  dancing  and  staggering  be- 
64  L.  R.  A. 


tween  the  open  doors  of  the  baggage 
was  such  that  by  its  exercise  he  could 
have  been  prevented  from  falling  out  to  his 
injury  is  a  question  for  the  jury.  Wheeler 
v.  Grand  Trunk  R.  Co.  (N.  EL)  955 

5.  The  Jury  most  determine  whether  or 
not  a  railroad  company  could  have  pre- 
vented a  drunken  passenger  staggering 
and  dancing  between  the  open  doors  of  a 
baggage  car,  without  capacity  to  appreciate 
the  danger,  from  falling  out  and  being  in- 
jured. Id. 

6.  Whether  or  not  the  intoxication  of  a 
passenger  renders  him  incapable  of  under- 
standing the  danger  of  a  position  which  he 
has  assumed  or  from  protecting  himself 
from  its  hazards,  although  he  is  able  to 
talk,  laugh,  sing  and  dance  about,  is  a  ques- 
tion for  the  jury.  Id. 

7.  Two  and  a  half  miles  an  hour  cannot, 
as  matter  of  law,  be  said  not  to  be  an  ex- 
cessive speed  for  an  electric  street  car, 
when  it  meets,  at  a  bony  street  crossing,  an- 
other car  on  a  parallel  track,  where  its  mech- 
anism for  controlling  the  current  is  de- 
fective. Roberts  v.  Spokane  Street  R.  Co. 
(Wash.)  184 

8.  The  question  of  negligence  in  permit- 
ting electric  cars  to  meet  and  pass  at  a 
street  crossing  is  one  of  fact  in  the  light  of 
all  the  evidence  in  the  case.  Id. 

9.  The  question  of  an  implied  invitation 
on  the  part  of  the  owner  of  premises  on 
which  there  was  an  uncovered  well,  for 
children  to  come  upon  the  lots  to  play,  is 
for  the  jury,  where  there  is  evidence  that 
children  were  accustomed  to  play  there,  that 
public  entertainments  were  sometimes  given 
on  the  premises,  and  people  invited  to  hitch 
their  teams  there,  and  that  there  was  a 
saloon  on  one  corner  of  the  tract.  Tucker 
v.  Draper  (Neb.)  321 

10.  The  question  whether  or  not  a  boy 
ten  years  old  is  guilty  of  negligence  con- 
tributing to  his  injury  is  for  the  jury, 
where  at  a  street  crossing  he  attempts  to 
ride  a  bicycle  across  the  tracks,  and  in  so 
doing  passes  behind  one  car  and  comes 
immediately  in  front  of  another  approach- 
ing from  the  opposite  direction,  which,  be- 
cause of  its  defective  condition,  cannot  be 
stopped  in  time  to  avoid  collision  with  him. 
Roberts  v.  Spokane  Street  R.  Co.  (Wash.) 

184 

Instructions. 

11.  A  requested  instruction  not  true  in 
its  application  to  the  case  on  trial  should 
not  be  given,  although  stating  a  proposi- 
tion true  in  general.  Wheeler  v.  Grand 
Trunk  R.  Co,  (N.  H.)  955 

Taking  from  jury)  directing;  verdict. 

12.  At  the  close  of  the  evidence  there  is 
always  a  preliminary  question  for  the  judge 
before  the  case  can  be  properly  submitted 
to  the  jury,  and  that  is  whether  or  not 
there  is  any  substantial  evidence  upon 
which  the  jury  can  properly  return  a  ver- 
dict in  favor  of  the  party  who  produces  it; 
and,  if  there  is  no  such  evidence,  it  is  the 
duty  of  the  court  to  direct  the  jury  to  rt» 
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torn  a  verdict  against  him.    Cudahy  Pack- 
ing Oo.  v.  Maroan  (C.  C.  A.  Sth  C.)       258 

13.  A  verdict  must  be  directed  for  de- 
fendant in  the  abeence  of  anything  to  ahow 
ill  will  or  malice,  in  an  action  for  the  pub- 
lication in  a  newpapor  of  an  article  ridi- 
culing in  exaggerated  and  uncomplimentary 
terms  a  public  entertainment  which  is  not 
only  childish,  bat  ridfcukMis  in  the  ex- 
treme.  Cherry  v.  Dee  Moines  Leader 
(Iowa)  855 

14.  Suicide  of  the  insured  is  not  so  con- 
clusively shown  as  to  require  the  taking  of 
an  action  on  the  policy  from  the  jury,  by 
evidence  that,  having  been  upon  a  train, 
be  was  found  by  the  side  of  the  track  mor- 
tally wounded,  that  for  some  time  he  had 
been  in  straitened  financial  circumstances, 
his  property  being  heavily  encumbered  and 
about  to  be  sold,  that  he  had  failed  in  an 
attempt  to  effect  a  loan,  had  been  guilty 
of  forgery  and  false  representations  for 
which  he  was  threatened  with  prosecution, 
and  had  recently  been  making  efforts  to  se- 
cure as  much  accident  insurance  as  possi- 
ble, where  it  also  appears  that  he  had  four 
daughters  dependent  upon  him  for  support, 
for  whom  he  had  a  strong  affection,  was  a 
man  of  sanguine  temperament,  accustomed 
to  carry  considerable  insurance,  and  that 
bis  property  sold  for  enough  to  pay  all  his 
debts.  Fidelity  &  C.  Co.  v.  Freeman  (C.  C. 
A.  6th  C.)  680 

15.  An  action  for  injuries  to  an  employee 
of  one  engaged  in  constructing  a  bridge, 
which  is  caused  by  the  breaking  of  defec- 
tive material  used  in  the  temporary  struc- 
ture, cannot  be  taken  from  the  jury  where 
there  is  no  evidence  of  inspection  on  the 
part  of  the  master  to  ascertain  whether  or 
not  the  material  furnished  was  suitable, 
and  evidence  produced  indicates  that  prop- 
er inspection  would  have  disclosed  the  de- 
lect. Lafayette  Bridge  Co.  v.  Olsen  (C.  C. 
A.  7th  C.)  83 

Verdict. 

16.  For  the  purpose  of  overthrowing  a 
general  verdict  in  favor  of  a  child  who, 
while  playing  on  a  sand  pile  in  a  public 
street,  fell  into  an  open  manhole  and  was 
injured,  the  court  will  not  assume  from  the 
fact  that  he  was  six  and  a  half  years  old, 
that  he  was  so  advanced  in  knowledge  as 
to  be  able  to  know  when  he  was  in  a  place 
where  he  ought  not  to  be,  and  to  appre- 
ciate the  evidences  and  presence  of  danger. 
South  Bend  v.  Turner  (Ind.)  396 

17.  To  overthrow  a  general  verdict  by 
answers  to  special  interrogatories  they 
must  be  of  such  a  nature  as  to  exclude  the 
possible  existence  of  other  controlling  facts 
provable  under  the  issue  relating  to  the 
same  subject.  Id. 

Notes  and  Briefs. 

Trial ;  constitutional  right  to  jury  trial ; 
number  of  jurors.  514 

Bight  of  state  to  provide  for  other  than 
common-law  jurjr.  549 

Question  of  negligence  for  jury.  775 

54L.R.  A. 


Want  of  care  of  one  injured  by  railroad 

train,  for  jury.  803 

Question  of  care  of  ntsnangwr  at  time  of 
injury  for  the  jury.  827 

Question  for  jury;  due  care  by  child  on 
dangerous  premises,  negligence  as  to  prem- 
ises.   •  314 

Question  of  law  or  fact  as  to  dependency 
of  one  suing  for  debt.  936 

Privilege  of  libelous  publication;  ques- 
tion of  law;  bona  fides  question  of  mot; 
whether  occasion  rebuts  inference  of  malies* 
for  the  court.  856 

Direction  of  verdict;  what  will  warrant; 
question  for  jury;  what  inference  other 
than  contributory  negligenoe  can  be  drawn. 

25* 

TRUSTS* 

See  also  Wills,  4. 

A  person  charged  with  the  duty  of  selling 
corporation  stock  in  order  to  raise  a  fund 
with  which  to  pay  encumbrances  upon  the 
property  of  the  corporation,  and  who  is 
himself  the  owner  of  one  of  the  encum- 
brances, Junior  in  time  to  the  others,  and 
acquired  by  him  before  he  became  obligated 
to  sell  the  stock,  is  not  a  trustee  as  to  the 
property  of  the  corporation  covered  by  the 
encumbrances,  and  forbidden  to  protect  his 
own  interests  in  it  by  buying  the  prior 
liens  on  it,  merely  because  he  was  under 
obligation  to  sell  the  corporation  stock  to 
raise  a  fund  to  discharge  the  corporation 
indebtedness.   Harrison  v.  Mulvane  (Kan.) 

405 
Notes  and  Bbiefs. 

See  also  Assignment  fob  Creditors. 

Trusts;  duty  of  trustee  of  corporate 
stock;  position  of  purchaser  from  trustee 
with  notice.  405 

Who  bound  by  note  signed  by  one  as  trus- 
tee. 355 

USURY. 

See  also  Building  and  Loan  Associa- 
tions, 3;  Conflict  of  Laws,  1; 
Judgment,  Notes  and  Bbiefs; 
Mortgage,  4. 

A  percentage  payable  to  a  building  and 
loan  association  indefinitely  and  at  fixed 
periods  is  interest,  although  it  be  called 
premium,  and,  being  in  addition  to  the  legal 
rate  of  interest  already  charged,  is  usuri- 
ous. Gray  v.  Baltimore  Bldg.  i  L.  Asso. 
(W.  Va.)  217 

VACCINATION. 

Authority  of  Officers  to  Purchase  Vac- 
cine Matter,  see  Counties. 
See  also  Schools. 

VENDOR    AND    PURCHASER. 

See  Deeds,  Notes  and  Bbiefs;  Mort- 
gage, 2,  3;  Specific  Perform- 
ance, 1. 

VICE  PRINCIPALSHIP. 

See  Master  and  Servant,  Notes  and 
Briefs. 
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Voters  and  Election*— Waters. 


VOTEBS  AND   ELECTIONS. 

1.  A  constitutional  provision  which  pro- 
vides that,  "for  the  purpose  of  voting,  no 

{>erson  shall  be  deemed  to  have  gained  or 
ost  a  residence  by  reason  of  his  presence 
or  absence  .  .  .  while  kept  at  the  alms- 
house or  other  asylum  at  public  expense," 
preserves  the  voting  status  of  the  inmates 
of  a  soldiers'  home  at  the  time  of  their  en- 
try thereto,  and  such  inmates  cannot  ac- 
quire, by  reason  of  their  presence  in  such 
soldiers'  home,  and  while  kept  at  public  ex- 
pense, the  right  to  vote  in  the  county  and 
precinct  in  which  such  institution  is  lo- 
cated.   Powell  v.  Spackman    (Idaho)     378 

2.  Constitutional  requirements  of  a  writ- 
ten vote,  and  provisions  for  sorting  and 
counting,  will  not  preclude  the  use  of  a 
voting  machine  by  which  the  result  is  ef- 
fected by  a  system  of  wheels,  cogs,  and  in- 
dexes in  connection  with  written  or  printed 
names  of  the  candidates, — at  least  if  the 
action  of  the  machine  in  registering  each 
vote  east  is  visible  to  the  voter  casting  it, 
and  the  work  of  the  machine  in  adding  the 
votes  is  done  under  the  supervision  of  some- 
one duly  charged  with  counting  the  votes 
cast    Re  House  BUI  No.  1,291  (Mass.)  430 

Notes  and  Briefs. 

Voters  and  elections;  residence  or  domi- 
eil;  intention;  inmate  of  public  institu- 
tion; of  soldiers'  home.  378 


convenient  inspection  to  discover  leakage, 
will  not  render  the  warehouseman  liable 
for  leakage  in  the  absence  of  any  attempt 
at  inspection  on  the  part  of  the  owner  of 
the  casks,  where  the  storage  contract  places 
the  duty  of  inspection  on  him.  Id. 

Notes  and  Briefs. 

See  also  Evidence. 

Warehousemen;      provision     in 
against  liability  for  leakage;   mere 
stamped  on,  as  part  of  contract. 


apt 
notice 
774 


See  Damages,  6,  Insurance,  Pleading, 
3,  Sale,  Notes  and  Briefs. 


Of  Exception  by  Introduction  of  Evi- 
dence, see  Appeal  and  Error,  15. 

Of  Privilege  as  to  Communications,  see 
Evidence,  20. 

See  also  Sale,  2;  Set-Off  and  Coun- 
terclaim, 2. 

Notes  and  Briefs. 


Waiver;  what  constitutes. 


550 


WAREHOUSEMEN. 

Burden   of  Proof   as  to  Leakage,  see 

Evidence,  4. 
Receipts  of,  see  Forgery,  2. 

1.  A  notice  printed  plainly  on  the  face  of 
a  warehouse  receipt,  to  the  effect  that  loss 
by  leakage  shall  be  at  the  risk  of  the  own- 
er of  the  goods,  is  a  part  of  the  contract. 
Taussig  v.  Bode  (Cal.)  774 

2.  A  provision  in  a  warehouse  receipt, 
that  loss  by  leakage  shall  be  at  the  risk  of 
the  owner  of  goods,  exempts  the  warehouse- 
man from  the  duty  of  watching  the  pack- 
ages to  detect  leakage  resulting  from  any 
cause  other  than  improper  handling  or  stor- 
age. Id. 

3.  A  warehouseman  to  whom  are  deliv- 
ered spirits  in  defective  casks  is  under  no 
obligation  to  exercise  any  care  to  discover 
and  cure  the  defect  or  prevent  loss  by  leak- 
age, where  by  the  storage  contract  the  risk 
of  loss  by  leakage  is  placed  on  the  owner  of 
the  spirits.  Id. 

4.  Improperly  piling  casks  of  spirits  in  a 
warehouse  in  double  tiers,  so  as  to  prevent 
54  L.  R.  A. 


See  also  Costs  and  Fees,  3;  Fish- 
eries; Injunction,  3;  Nuisances, 
6. 

1.  A  stream  100  feet  wide  and  3  feet 
deep,  which,  during  annually  recurring 
freshets  for  a  period  of  twenty-five  years, 
has  been  profitably- used  for  floating  logs  to 
market,  is  a  public  highway  for  that  pur- 
pose.   Watkins  v.  Dorris  (Wash.)  199 

2.  A  stream  40  feet  wide  and  4  feet  deep 
at  high  water  lasting  about  three  months 
of  the  year,  and  at  other  times  from  6 
inches  to  2  feet  deep,  and  which  has  never 
been  used  for  purposes  of  navigation  except 
by  row  boats  to  a  limited  extent  for  pleas- 
ure, is  not  a  navigable  stream.  Griffith 
v.  Holman  (Wash.)  179 

3.  The  provision  of  the  Constitution  re- 
serving to  the  state  the  title  to  the  beds  of 
tfhe  navigable  waters  of  the  state  does  not 
apply  to  streams  which  are  valuable  only 
for  floating  logs  to  market  during  periods 
of  annual  freshets.  Watkins  v.  Dorris 
(Wash.)  199 

4.  The  owner  of  the  land  on  both  sides 
of  a  non-navigable  stream  has  a  right  to 
maintain  a  fence  across  it.  Griffith  v.  Hol- 
man  (Wash.)  178 

5.  Where  the  flow  of  a  stream  of  water 
has  been  diverted  from  its  natural  channel, 
or  obstructed  by  a  permanent  dam,  and  such 
diversion  or  obstruction  has  continued  for 
the  time  necessary  to  establish  a  prescrip- 
tive right  to  perpetually  maintain  the  same, 
the  riparian  owners  along  such  stream  of 
water,  who  have  improved  their  property 
with  reference  to  the  change  and  in  reliance 
on  the  continuance  thereof,  acquire  a  recip- 
rocal right  to  have  the  artificial  conditions 
remain  undisturbed;  and  the  person  who 
placed  the  obstruction  in  the  stream,  or 
caused  the  diversion  of  the  waters,  and  all 
those  claiming  under  or  through  him,  are 
estopped  upon  principles  of  equity  from  re- 
storing the  waters  to  their  natural  channel 
or  state  to  the  injury  of  such  riparian  own- 
ers.   Kray  v.  Muggli  (Minn.)  473 

6.  Water  cannot  be  taken  from  a  stream 
to  irrigate  riparian  land,  in  such  quanti- 
ties as  to  materially  injure  lower  proprie- 
tors in  the  stream.    Jones  v.  Oonn   (Or.) 

630 


Wharf  ;  Wills. 
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7.  A  lower  riparian  proprietor  cannot 
complain  of  the  use  by  an  upper  proprietor 
of  water  for  irrigating  purposes,  if  the 
amount  taken  is  not  sufficient  to  materially 
injure  him  or  to  interfere  in  any  substan- 
tial way  with  his  right  as  a  riparian  pro- 
prietor. Id. 

8.  The  right  of  a  riparian  proprietor  to 
use  the  water  for  irrigating  purposes  is  not 
limited  to  the  tract  of  land  bordering  on 
the  stream,  as  first  segregated  and  sold  by 
the  government,  but  extends  to  lands  lying 
back  of  such  tract  and  purchased  by  him 
from  other  persons.  Id. 

9.  Irrigation  of  riparian  land  cannot  be 
prevented  by  the  fact  that  it  is  divided  from 
the  stream  by  a  natural  ridge  over  which 
the  water  will  not  flow  through  ditches 
wholly  on  the  proprietor's  own  land,  and 
which  will  prevent  its  return  to  the  stream. 

Id. 

10.  One  attempting  to  float  logs  down  a 
stream  is  liable  to  the  abutting  owner  for 
injuries  to  his  land  by  jams  caused  by  the 
careless  manner  of  driving  the  logs.  Wat- 
kins  v.  Dorris  (Wash.)  199 

11.  The  right  to  appropriate  the  water  of 
a  spring  which  has  no  natural  stream  flow- 
ing therefrom  exists  under  a  statute  pro- 
viding that  all  ditches  constructed  for  the 
purpose  of  utilizing  the  spring  waters  of 
the  state  shall  be  governed  by  the  same 
laws  as  ditches  constructed  for  the  purpose 
of  utilizing  the  waters  of  running  streams. 
Brosnan  v.  Harris   (Or.)  628 

12.  A  municipal  corporation  owning  land 
on  a  navigable  lake  and  its  non-navigable 
outlet  cannot  appropriate  the  waters  of  the 
lake  for  a  municipal  water  supply,  even 
under  permission  of  the  state,  to  the  injury 
of  a  riparian  owner  whose  rights  vested  be- 
fore the  adoption  of  the  state  Constitution, 
which  asserted  ownership  in  the  state  of  the 
beds  of  all  navigable  lakes,  but  provided 
that  it  should  not  debar  any  person  from 
asserting  his  claim  to  vested  rights.  New 
Whatcom  v.  Fairhaven  Land  Co.   (Wash.) 

190 

13.  Neither  an  individual  desiring  to  use 
a  stream  for  floating  logs  to  market,  nor  a 
corporation  formed  to  take  advantage  of 
a  statute  authorizing  the  improvement  of 
floatable  streams,  can  interfere  with  the 
sail  in  the  stream  without  the  consent  of 
the  abutting  owner,  or  by  operation  of  law, 
with  due  compensation  made.  Watkins  ▼. 
Dorris  (Wash.)  199 

Notes  and  Briefs. 
See  also  Estoppel. 

Waters;  meandered  lakes;  interference 
with  rights  of  the  public;  rights  in  artifi- 
cial condition  of  watercourse;  prescription 
of  rights  as  to;  artificial  navigable  stream 
as  highway.  474 

Appropriation  of  water  of  spring  on  oth- 
er land;  appropriator'e  rights  against  one 
subsequently  ocQuiring  title;  appropriation 
of  spring  water  by  appropriation  of  streams 
64  L.  R.  A. 


fed;  what  constitutes  valid  appropriation; 
reasonable  time  for  completion.  628 

Riparian  rights  in  running  streams  and 
inland  lakes;  right  indivisible;  who  is  a 
riparian  owner;  extension  to  nonriparian 
lands;  riparian  right  as  part  of  soil;  resto- 
ration to  channel;  effect  on  riparian  rights 
of  law  of  appropriation;  riparian  right  to 
divert  for  irrigation  of  nonriparian  lands. 

631 

What  waters  are  navigable;  ownership  of 
shores  and  bed  of  navigable  waters;  power 
of  Congress  to  grant  shores  and  bed  of  navi- 
gable streams  on  public  lands;  what  law 
governs  riparian  rights;  public  rights  on 
navigable  stream;  right  of  state  in  beds  of 
streams  merely  floatable.  201 

What  is  a  navigable  stream;  artificially 
navigable  stream  as  highway;  right  of  navi- 
gation; fishing;  trespass  in  exercise  of;  pri- 
vate ownership;  liability  for  fish  taken.  179 

State  ownership  of  bed  and  snore  of  navi- 
gable lake;  diversion  of  waters  of;  public 
rights  in  public  waters;  dam  or  bridge 
across,  as  affecting  riparian  rights;  prop- 
erty rights  of  riparian  owner  below  low- 
water  mark;  riparian  right  to  flow  of 
stream;  municipal  supply  as  paramount 
necessity;  right  to  compensation  on  diver- 
sion of  waters;  rights  of  city  as  riparian 
proprietor.  191 


WHARF. 

See  Eminent  Domain.        .    k  .  .  ,      ^ 

WTXIiS. 

Parol    Evidence   to    Show    Execution,- 

see  Evidence,  11. 
See  also  Husband  and  Wife,  1 

1.  A  paper  is  a  will  where  it  is  duly  exe- 
cuted as  such  and  reads:  "This  is  good  to 
Miss  Rubie  Ferris  for  eight  hundred  dollars 
for  care  and  attendance  rendered  by  her  to 
me  in  my  last  sickness.  This  eight  hun- 
dred dollars  is  to  be  collected  out  of  my  es- 
tate after  my  death,  provided,  however,  I 
die  a  bachelor.0    Ferris  v.  Neville  (Mich.) 

464 

2.  A  valid  bequest  may  be  made  by  name 
to  an  unincorporated  educational  society, 
which  has  on  existing  organization  com- 
posed of  certain  known  members,  governed 
by  a  constitution  and  by-laws,  ana  having 
officers  chosen  to  conduct  its  business  af- 
faire and  carry  out  its  objects.  Re  Win- 
chester (Gal.)  281 

^  3.  A  bequest  to  an  unincorporated  educa- 
tional society  may  be  received  by  a  corpo- 
ration subsequently  formed  by  its  members 
to  carry  out  the  objects  of  the  former  so- 
ciety. •  h. 

4.  An  absolute  gift,  and  not  a  trust,  is 
created  by  a  will  bequeathing  a  fund  to  a 
church,  and  "suggesting"  that  it  be  used 
to  complete  the  spire,  or  invested  and  the 
income  used  to  carry  on  a  church  mission 
or  for  the  benefit  of  the  church  poor, — espe- 
cially in  view  of  the  fact  that  the  objects 
designated  are  so  vague  as  to  render  the 
trust  void   if  established,   and   permit  the 


1016 


With 


Writ  and  Process. 


property  to  revert  to  the  next  of  kin,  and 
the  word  "trust"  is  used  in  other  parte  of 
the  will,  where  there  was  a  plain  intent  to 
create  a  trust  Williams  v.  Committee  of 
Baptist  Church  of  Baltimore  (lid.)        427 

Notes  and  Bum*. 


Wills;     what 
maker. 


t&utss    intention    of 

464 


Validity  of  bequest  to  uninoorporaied  so- 
ciety;   taking  by   subsequent  coi'poration. 

281 


Trust  or  gift;  precatory 
tuities;  trust  for  poor* 


perpe- 
428 


ITiisiiifiislfni, 
9. 


Discretion    as    to 
see  Atweal  and 

See  also  Peutjby. 

1.  A  woman  suing  to  recover  damages  for 
the  negligent  killing  of  her  husband,  for 
the  benefit  of  herself  and  her  minor  chil- 
dren by  him,  cannot  be  compeHed  to  testify 
on  cross-examination  to  the  fact  that  she 
has  given  birth  to  an  illegitimate  child 
since  his  death,  for  the  purpose  of  affecting 
her  credibility  as  a  witness.  Koib  v.  Un- 
ion R.  Co.  (R.  I.)  646 

2.  A  party  is  not  concluded  by  the  state- 
ments of  any  witness,  but  has  the  right  to 
14L.R.A. 


introduce  other  competent  testimony  to 
show  the  real  facts,  although  such  testimony 
may  incidentally  contradict  or  tend  to  im- 


peach the  testimony  of  a  previous  witness. 
Derring  &  Co.  v.  ttanningtsun  (Kan.)  410 

Notes  and  Bum. 


as  to  past 
life  to  discredit  or  impeach;  as  to  chastity 
to  impeach  credibility;  discretion  of  judge 
to  rule  out  or  admit  such  question;  privi- 
lege against  self -crimination;  admissibility 
of  evidence  as  to  bad  character  of  female 
witness.  646 

WBIT  AKD  PROCESS. 

Damages  from  Obstructing  Service,  see 

Proximate  Cause,  1. 
See  also  Punoxfal  and  Agent,  2. 

A  state  may  provide  for  bringing  before 
the  court  by  publication  nonresidents  claim- 
ing liens  upon  a  railroad  located  within  its 
jurisdiction,  in  a  suit  to  wind  up  fee  rail- 
road corporation  and  free  its  property  from 
liens.  Connor  v.  Tennessee  C.  R.  Co.  (C. 
a  A.  6th  C.)  687 

Notes  and  Briefs. 

Writ  sad  process;  service  by  publication. 

690 
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